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t  k  gresUjr  to  bv  r«grettad  that,  owing  to  iUoMi,  Mr. 
omas  Langton,  K.C.,  hu  bee*  praventad  from  Uking 
r  part  in  tb«  praparatign  of  (bis  edition}  b«oani«  the 
ent  re-framing  of  The  Judicature  dot  and  BJitk»  hM 
i«nitat«d  the  ,re-«Mting,  rerariangtiig,  an^.  in  tnany 
tancM  re-vritisj;,  of  many  of  the,  notes  inelqd^  in  tbs 
t  edition,  in  which  hia  asaistanoe  wonld  ha^a  b«en 
•t  valuable.  I ) , 

't  mar  perhaps  be  eslciiied  if  the  geneaia  of  thia  edition 
liere  traced. 

nuM  the  first  Ontario.  JndicatDrt  Act  waa  paaoad  Sn 
a;  in  addition  to  the  Rnloa  #hieh  were  inelnded  ift  the 

le^ule  to  that  Jkft,  many  of  the  former  Common  Xmw 
ita,  and  Chancery  Orders,  were  left  in.  force,  bnt  it  waa 
:  oflSciflly  stated  which  oZ  them;  and  it  had  to  be,4e- 
niaed  jodiciaijlf  m  the  question  arose  ^h«Af)r  .or  nv  t 
r  psrtMoJair  ^ole  o^  Order  Wfks  stiU  operative^  In 
l«r  to  asaist  the  profession  in  detfrmining.  wbioh  i«< 
former  Bules  and  Orders  remftiwd  in  foroe,  the 
sent  editor  published  in  1884  an  annotated  edition  of 
h  of  them  as  he  considered  to  be  in  force,  a  labour 
m  which  he  derived  little  personal  benefit,  but  which 
ertheless  helped  in  the  ultimate  consolidation  of  the 
les  in  1888,  and  to  some  extent  laid  the  foundation 
the  present  work.  In  1884,  Mr.  Langton  also  pub- 
led  the  second  edition  of  Mr.  Maclennan's  book  on 
Judicature  Act  and  Bules  of  1881,  ,5n'1888  the  Rules 
'e  consolidated,  and  the  first  edition  of  Hohnested  & 
igton's  edition  of  the  Act  and  Bules  was  published 
1890.  in  which  the  prior  labours  of  Messrs.  Hohnested 


V 


Iv 


rawAca. 


and  Langton  on  the  Act  and  Rules  were  oombined.  A 
aeoond  edition  was  published  in  1898,  and  a  third  in 
1908.  .  .     ,  ..,., 

The  present  work  is  the  lineal  snocessor  of  the  various 
publications  above .  mentioned,  extending  over  thirtr 
years,  dealing  .<rith  suocessive  Ontario  Judicature  Acts 
an4  Bnlea,  and  baa  th*  advaBtage  of  beiot  in  affect 
coev«l  with  the  new  pidoedw*  iaangarated  in  1881. 
and  the  changes  which  have  tiaoe,  from  timo  to  time, 
been  made  thoreia. 

The  Forms  in  the  Appendix  to  the  Bales  have  been 
printed  beeanse  is  some  casee  they  differ  from  thoiis  to 
be  found  in  Holmested  le  Langton's  BVnms,  which  were 
published  prior  to  the  Bnles  now  in  force;  and  abo  be- 
cause some  aanotetioBs  on  theia  Forms  appeared  to  be 
neoessary. 

The  edition  of  Hohneeted  A  Langtonls  Forma  rafemd 
to  in  this  work  is  the  seoond,  wkiob  was  pidiliahed  in  1911. 

P.S.— Since  the  above  was  written  Mr.  Langton,  K.C., 
has  died.  By  all  Who  had  the  honour  and  pleaanTe  of  his 
friendship  he  will  be  remembered  as  a  true  gentleman  in 
every  relation  of  Hf  e,  and  his  learning  and  literary  aWlity 
can  by  none  be  more  warmly  appreaated  than  by  the 
editor  of  this  work,  with  whom  he  labonred  so  many 
years  in  perfect  amity. 
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17 

Sup. 

c.  109,  ..  aj. 

It 

10(4) 

57(5) 

16(4) 

19 

ID 

(6) 

16  (r) 

20 

42(3) 

(7) 

16  (fl 

21 

15 

(7a) 

71 

22 

9 

(8) 

16  (r) 
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R.S.O.  c.  7S.  ss. 

29 

3 

45-8 

30 

19 

(2) 
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have  been  ccntinued  in  force. 
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U-M 

751 

105-6 

R         1 

159 

23 

»S 

752 

107 

240         t 

160 

23(3) 
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R 
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R 
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R 
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R 
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161 
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R 
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2M 
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R 
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R 
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i1 
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304 

!S8 

R 

3M-5 
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R 
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¥» 
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4*9 
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S4I 
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;s 
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m 
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19* 

4U 
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R 

414 
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732 
R 
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1       487 

9i»-« 
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414 

731 
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M4 

417 

733 
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358 

599-09 

K 

4I< 

R 

2! 

12* 

m 

2«9> 

419 

3«7 

4*0 

111 

5tl 

2<« 

4W 

3M 

4*1 

n* 

572 
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411 

3)0 

4*2 

SI* 

5f3 

39 

421 

3H 

4*3 

IM 

914 

3« 

tii 

312, 3iy 

i        *>* 

R 

SJ5 

37 

424 

313 

1        4*5 

130 

Hi 

R 

425 

314i 

4«« 

R 

S7T 

38 

424 

R 

1       *" 

231 

570-9 

39 

427 

317 

'        4*8 

131 

no 

R 

428 

30» 

1        ♦•• 

mx 

511 

40 

429 

R 

1        300 

m 

582 

41(1) 

450 

m 

501 

m 

5» 

41 

451 

m 

I       S" 

MD 

5*4 

4i<2) 

4S2 

3» 

'       503 

in 

589 

43 

^ 

3JS(I) 

i       »♦ 

no 

58« 

S94 

3M 

5*5 

m 

5*7 

359 
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310 

506 

ia» 

sn 

399 

*^ 

3*3 

587 

m 

so* 

395 

at 

jm 

'       588 

IM 

.1*0 

399 

*M 

39! 
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1S» 

5M 

399 

499 

178,321 

i        511 

IM 

5*2 

R 

440 

334x 

1        512 

287 

5*3 

Ulx 

«4t 

335 

313 

M« 

504 

390 

iP, 

33«i 

SH 

MO 

995 

4«4x 

443 

345 

!« 

M» 

396 

45,,, 

444 

347 

516 

1*1 

597-M2 

i!5 

R 

517 

m     1 

603 

97x 

44« 

5ft 

?g 

2«3 

<04 

5« 

447 

337 

1*4 

60S 

99 

448 

34ti 

5M 

IK 

606 

60 

44»-l50 

333 

511        , 

N« 

6*7 

61 

451 

339 

522 

297 

«0« 

01 

4S2 

342 

523       . 

R 

6*9 

390 

455 

3451 

524 

298 

MO 

Ml 

454 

331 

SIS 

234(2) 

611 

261 

455 

343» 

526 
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1912 

1913 

1909 

1900 

1911 

1913 
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'i74 
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78 

169 
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VS 
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.... 

j     .... 

1     'i4U 

1     "79 

169 

176 

.... 
.... 

!     '176 

141 

60 

'iS4 
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177 

1  :':: 

'i77 

m 

1     "«' 

170 
147 

178 

'178 

— 

178 

1 

Hi 

i    "si 

304 
300 
762 
148 

179 

J      179 

'.'.'.'. 

1   ''" 

144 

1     ■  ■  •  ■ 

'  '84 

1 

1      m 

149 

'iso 

'     iso 

'iso 

1   .... 
iso 

1    'i4i 

i    "si 

.... 

300 
13 

1         150 

18i,'is2 

1    'isi 

'isi 
isi 

.' .' '. .' 

181 

146,' i47 

"86 

i     "" 

1     301, 302 

14 
1         151 
112(2) 

isi 

183 

182 

148 

"m 

1         183 
303 

184 



isi 

'124,134,137 

iw 

"89 

isi 

185 

iso 

'96 

303 

305 

ise 

.... 

.... 

isi 

1     isi 

91 

111,112 

is? 

::::   i 

is? 

i86 

'iS2 

"92 

i69 

53 

isi 

.... 

is? 

... 

145 

188 

153 

93 

69,73 

189 

■i96 

I 

!     '154 

"94 

j           66 
'460 

191 
192 
193 

191 
192 
193      1 

m 

'     isi 

156 

157 
158 

95 
96 
97 
98 

"76 
71 
72 

194       i 

'i59 

99 

55 

195       j 

'i94 

152 

i95 

i       160 

100 

73 

196 

195 

.... 

66,  134 
195 

.  ... 

'i96 

i96 

i6i 

ioi 

73 
134 

....       1 

i96a 

67 

....       i 

I9eb 

.... 

56,111 

197a-f 

.... 

56 

197 

Ord.xviiia 

197 

i97 

162 

112(2) 

198 

'i44 

68 

199 

i99       ] 

....      1 

i68 

145 

109,110 

200 

20O 

164 

147 

115,116 

201 

....       1 

l6.i 

146 

141,142 

202 

>ii> 

101 
167 

'i48 

E«(. 
1883 

B. 

19 

203 

20 

m 

205 

20 

206 
207 

26 
20 

208 

20 

209 

201 

212 
'2i3 


217 
2i8 
219 
220 

'i2i 
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223 


228 
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1912 

1913 

1909 

1900 

1911 

1913 

203 

1  20i      

....   ■   203 

l(i8 

149 

138 
67 

JIM 

i(.9 

iso 

204 

7i 
139 

JU5 

205 

i70 

i(.9 

206 
207 

206 
207 

205 

17i 
172 

isi 

326 
140 
140 

208 

208 

207 

173 

i52 

156 
156 

88 
144 

91 

'2W 

209 

209 

174 

i53 

'2i6 

iii)     I    '.'.'.'. 

209 

iio 

'i75 

isi 

155 

'iii 

307 

21 1 

2ii 

211 

176 

!  .... 

iss 

;    143 
i    141 
{     75 

'iii 

212 

1  ::::       "^ 

2n 

'" 

istp 

:   310 

157 
76 

'iii 

1  ....      2U 

2i2 

178 

is? 

309 

142 
lUU 

2i4 

iii 

311 

2U 

i79 

iS8 

li8,'il9 

iij 

.... 

iii 

312,315 

isii 

i.59 

215 

89 

216 

1 

■2i6   1 

iis 

isi 

316 
154 
143 

217 
2it 
219 

217 
....   I   217 

218  '     .... 
....   '   218 

219  i   .... 

ii6 

is2 
isi 

184 

312 

147 
86 

148 
87 

149 

220 

1   219 

220   '   ... 

isi 

i(i4 

89 
150 

22i 

...      220 
221     .  .  . 

isti 

i(i5 

134, 183 
151 

222 

....      221 
222 

is7 

i66 

134 
183 

" 

221 

223 

223 

188 

iii7 

135 

157 

134, 136 

165 

25 

224 

225 

22J 
221, 
227 

22S 

'  i 

.... 

165 

no 

166 
107,  168 

28 
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— 
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2I> 
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296 
245 
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230 

230 
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170 

US 
164 

231 



196 

171 

232 
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232 

197 

172 
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Eng. 
1833 


234 

235 

iie 

237 
238 

239 

240 

24i 

'242   ! 
'243 

'244  ; 
'24s 
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'iis 

'236 

'238 
239 

240(2) 

242 

'243 

'244 

'245 
'246 


237 
'238 
'239 
240 
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242 
'243 
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20s 
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269 
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'i76 

i77 
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iso 
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'i82 


250,251  j 


94 
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96 
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'93 

321 
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373  (d) 
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70 
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"n 
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113 

72 
355 
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73 
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257 
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268 
269 

'iMa 
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2S4 
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'i54 
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255-257 
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.... 
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219 
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128 
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'is? 

'       220 

'i98 

309 

2S» 

258 

221 

199 

311 

iw 

264 
'267 

228 
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727 
IS 

268 

.... 

'229 

m 

269 

269 

1      .... 

230 

535.'536 
16 

269a 

i 

i66 
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'270 

;    'iii 
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'270 
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I 

'2i2 

209 

17 
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27i 
274 

'233 
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2i3 
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16 
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'276 
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'234 
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iis 
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.... 

'2i7 
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i9 
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i 

238 

i9S 
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92 
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728 
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'28i 

'282 

\    'iii 

2i& 

21.22,95 

327 
161,162 

101 

284 

284 

1 

'283 
284 

24i 

217 

327 
164 

327 

285 

'285 

243 

218 

122 
23 

286 

'286      i 

'286      ' 

'285 

'244       j 

....       1 

219 

....       1 

327 
122 
23 

287 

'2S7      ; 

....       1 
287 

'286 

'245 

'220 

327 
123 
23 
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'i46 
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124 

89 
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'i47 
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327 
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249   1  321,322 
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.... 
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m 
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'29i 
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2n 
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321 
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....   .....   :    327 

293 

iw 

29i 
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251   1   252      373 

....   !  ....   !    198 

294 

294 

'294 

j  '294 

252   ;  ....       323 
....  1     ....                199 
34« 

295 
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!  '295 

253     224      353 

....   ;  ....   1    348 

296 
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i 

'i96 
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254     225      355 

....   !  ....       389 
....   ;  ....   j    351 

297 

.^"   1 

'297 

1 

:::: 

255   1   226   1    3S5 

....   !  ....       390 

298 

298   j 

.... 

298 

256   I   227   i    355 

;     3Sl 

299 

299 



299 

257   ;   228 

!    3S5 
....     ....   1    352 

j66 

300 

'360 

.... 
.... 

2S8     229   1    355 
141 

]^ 

.... 

2.S9     230      355 

J02 



'302 

.... 
302 

260     231 

.,143 

1    353 

.'"   i 

'i04 

.... 

261   i   232   1    121 

....   i    356 

305 

'365  1 

....  1 

.... 
305 

262   ]   233   i    121 

....   1  ....   1    356 
....   1  . . . .       142 

'306   ! 

....   j 

.... 

305 

....   .....       330 

'306   1 

.... 

['" 

263      194   1    120 

....   t    121 

.107 

306 

....   ! 

•     '  ....   1  115,116 

'367 

. ...    ! 

264   i   234   1    121 

■ ■ . .   i  ...  ]         356 

■.ios 

309   1 

310 
311 

,512 

308 

307 



—  1 

■  ■ . ■   :  .  - .  .   1    124 
26.'!   .   235   !    520 

309 
31U 

;:::   | 

260     2.i3      521 

183 

267   .   2.M   i    127 

'iii  j 

'iii 

:::: 

268 

255   1   .... 
....   ,    127 
....   1    lU 

'iii 

....   , 

269 

256   1   .... 
i    114 

3i3 

'313 

'iii  j 

142 

314   . 

314   i 

....  1 

270 

2.^7   !    128 

31.S 

31.S   1 

'314 

271   i 

2.'iS 

130 
119 

3i6 

Mii 

'3.5  1 

27i   1 

2.i9 

131 
114 

317 

317 

' 
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■3i7   1 
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....   I 

261 

133 
121 
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.U5 
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317 

275 

262 
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■jis  '    .... 
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319  .     .... 

18) 

276 
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521 

no 

277 

264 

18) 

310 

120 

.120 

410 

321 

278 

265 

2)) 

321 
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129 
65 

325 

266 

141 

348 

328 

109, 145 
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330 

u; 

126 

.wi 

,  , .  . 

148 

332 

149 

,133 

ISO 

334 

'..'.'. 

ISI 

335 

1)2 

336 

146 

337 

15) 

338 

280 

154 

340 

283 

157 

343 

'347 

284 
285 
286 
287 

288 

156 
268 

348 

127 

349 

349 

350 

290 

291 
292 
293 

12a 
40) 



407 

348 

iil 

353 

131 
424 

35< 

.154 

294 

348 
132 

35- 

'.VW 

295 

267 

348 
133 

35( 

.  . . 

296 

349 

35 

■3.57 

297 

269 

351 
159 

298 

270 

351 

3.58 

160. 162 

299 

271 

351 

.159 

161 

361 

.... 

,166 

272 

349 

363 

362 

301 

274 

3.52 
183 
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302 

275 

258,353 
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Wi 

1913 
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JM 
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276 
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JM 
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2S1 

1  .... 
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US 
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'366 

366 
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367 

.... 

M6 

:::: 

'i86 

368 

307 

iW 

369 

301 

246.2511 

369  {a  1 

ioica) 

170 



.... 

376(a) 

370  (b) 
370  (c) 
370  (d) 
370(0 
370(f) 
370  (t) 
370  (h) 
370  (i) 
370  (i) 
370  (k) 

:::: 

.... 
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.... 
.... 
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»i 

.327 
334, 335 

336 

345, 346, 347 

337,  345 

341 

333 

Hi 

' 
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370  (1) 



Hi 

370  (m) 

340 

370  (n) 

340 

370  (0) 

340 

....   i 

370  (p) 

140 

370  (r) 

330 

370  (.) 
370  (t) 

....   1 

J. A.  ..  70 
347 

iH 
in 

■.37i 

....   j 

'376 

246, 250, 325 

....   j 

3i3 

306 
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1 

.... 

314 

307 

■373 

372  . 

248.250 

■;i;   1 

....       1 

315 

308 

373   ' 

190 

■374 
375  ; 

■i76 

1 

'373 

'316 

309 

249 

«71 

376 

■375    ' 

.176 

317 

'iis 

310 
3ii 

191 
222 

376 

193 

377 

.... 

246 

.578 

319 
320 

m 

313 

'379   1 

.... 

378 

249 

379  ] 

376 

321 

.... 

3i4 

■772 

380 

....   1 

■„;  i 

261 

'.ISO   1 

322 

'iis 

381 

38i 

380^383 

.... 

'380   j 

.'.'.'. 

233 
396 
253 

'j«2  ; 
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32.3   1 

316 

65 
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....   1 
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418 
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1 
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' 
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3M 
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.123 
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296 

iti, 
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1  . . .'. 
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324 
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m 

J89 
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•3,8 

'  :::: 

329 
330 
332 

.125 
326 
342 

174 
126 

390 

389 
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.143 

377 
122 

39i 

390 

i  '■■■ 

334 

344 

175 

392 

391 

:';:: 

.lis 

34* 

iis 

126 

393 

392 

336 

346 

204 

394 

:::: 

393 

337 

347 

225 

395 

.... 

338 

348 

126 

.195 

179 

397 

396 

t  .... 

339 

176 

39,     :::: 

397 

1  ■  ■  ■  ■ 
1  

340 

177 

^   ,  ....      39. 

341 

327 

400  •  ::::    '  .'" 

.(42 

334 

401 

400 

345 

762 

W2 

401 

•ioi 

4U3 
404 

—   j 

4114   1 

::::   i 

—   1 

'354   1 

346 
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329.347 
337 
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257 

06 

405 

: : : : 

'.'.'.'.    ! 
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209 

■ •   '   •  •  ■      404 

....    1 

333 

406 

269 

::::    j   m 

1 

339 

....   j   408 

.... 

....  ' 

342 

::::    t   "". 

409 

—  1 
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71.277,347 

1   410 

■ ' ■ '   1  ' ::: 

410 

::::    i 

331 

277 

!  ....   I   411 
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343 

j  ..  .      412 
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340 
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343 
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4J0 

430 

347 

.iii 

4Ji 
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'43i 
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273 

432 

432 

349 

73 
273 

433 



433 

.i.W 

.... 

276 

434 

43«36 

35i 

isi 

4Jj 

i  '5 

.... 

3J2 

... 

24« 

436 

436 

353 

237 

324.323 

437 

4i7,'43a 

'354 

238 

353 

'4i« 

'438 

355 

240 

248,  250 

439 

439 

356 

241 

24S 
249 

440 

242 

441 

■44! 

358 

226 

44  j 

442 

'442 

'.W 

.... 
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190 

44i 

443 

■443 

360 

243 

2.1 

444 

444 

446 
447 

244 

216 
291 
291 

448 

448 

245 

292 

449 

. . . 

450 
451 

■456 
■451 

'  ' ' 

246 

.... 

219 
136 
217 
295 

432 



452 

■453 

■452 
453 

. ... 

.... 

'247 



248 

234(6) 
296 
234  (6) 
29J, 296 

454 

4S4 

361 

248 

249 

455 

454 

2.U  (61 

364 

349 

253 

455 

455 

.... 

261 
207 

■«6 

456 

4.55 

'^ii 

JSU 

297 
253 

457 

'458 
439 

456 

297 

457 
457  (a) 

'.'.'.'. 

J66 

36; 
370 

351 
Hi 

499 
520 

257 

230 

«1 

492 

49,1 
494 


496 

497 
41I8 

499 

.500 


'iSi 

1     B.( 
19 

440 

461 

461 

46 

442 

'.'.'. 

443 

46. 

MS 

467 

472 

473 

474 

473 

476 

47te 

477 

478 

479 

479(b) 

479(0 
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481 

482 
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Ml 
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....       j 
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488 
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4% 
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49.^ 
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SIS 


578 
J79 
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581 
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S»k. 
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55(1 
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557 
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1«I5 

256 
158 
22J 


264 
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491 

274 

275 
400 
27S 
5M 
5M 
276 
401 
269 
599 


.i85 

.<85  (b) 

.... 

.185  (c) 

586   1 

555 

556 
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.... 
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269 

1 

U2 

.145 

.194 

1 
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27i,'277 
269 
226 

,WS 

.!95(») 

277 
227 

596 

.167 

229 
550 
228 

397 

568 

351 

276 

.198 

,169 

.145 

.199 

.170 

4U0 

571 

339 

401 

572 

345 
340 
230 

4oi 

MS 

351 

231 

405 

574 

545 

404 

576 

405   j 

...   1 

377 
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277 
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.'89 
271 

I! 
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Jli   -Column  :■.  sccoiiil  Ilnp  rrom  bottoni,  for  •■  R,"  read  "  6T4  " 
6-22nd    line   from    botlom.    for    •  lo   HhI,-    213.    poll"    read 
"  infra,  p.  140." 
■        HIT  -.Ird   poraKruL.li,    last    Ih.i.    bul   one,    after    •  ,oMs,.nt  •   add 

■•where  the  daniagex  hav..  been  aaseeasd  by  a  Jury" 
-        I13-5lh  paragraph,  lat  line,  for  ■•  execution."  read  "  executor  • 
"       i;7-9th   paragraph.   lai  Hue,  for  "right    of    claim."  In    two 

plarea.  read  "rUhl  or  claim." 
■■        21«-l.t  pjragral.h.  laat  line  bul  one.  for  "  practlee. "  read    ■  Jus- 
tice."   Marijinal  note  of  next  paranrapli.  for   •  Final  "  r.  acl 
"  Penal." 
;53^3rd   imraBraph.   add:    "For   what  are   to  be   regarded  a< 
•  laauea  •  for  the  purpoae  of  determining  the  Incldenc  ,>f 
coats:   aee  Hmrrll  v.  Drnni,.   ISI5.  1  K.  B    5J-    111   1     t 
790." 
Ill     5th  paragraph,  add:   "A  deputy  C.  C.  Judge  hua  the  like 

Jurisdiction:    AVl/(»   v.   MiKrni:    23   O.   U    R    !-,'!l  " 
.-.3S--2nd  paragraph,  add:    "A  qu,.    o„  of  i„,    ,|,„"uVd  „,„   ,„ 
argued  111  liiaine  unless  II  will  dispose  of  the  action      II 
should  not  be  «o  argued   where  the   fael.s  an      11   dispute: 
Hcjlerit  .«.  s.  Co.  v.  Aiiiaral  rf  (■„.,  I9H.  3  K.  B.  5.^." 
■•'l—HmUh   \.  .sv/uyn   Is  now  reiwrted   1911.  :l  K    B    9S-    lit 

L.  T.  95. 
r.7S-<th  paragraph,  add:   "A  pleading  ough.  not  lo  be  alrurk 
out  unless  It  Is  clearly  Irrelevant.  It  Is  not  enough  that 
after  considerable  argument  It  may  imssibly   b,.  found  to 
afford  no  defence:   .l/<,;,„r  „/  ;.„„d„„   v.  Homer.  Ill   L.  T 

615-3rii  paragraph,  add  "see  P„g.-  v.  MiJIaml.  19U    1  ch    II- 
70  L.  T.  H."  "■ 

736-At  foot  of  page  add:   "  Cert  I  tied  coplea  of  the  depositions 
under  the  hand  of  the  Judge  or  otilcer  taking  them  are 
admissible  In  evidence:   see  TH<-  Kvirirnre  Art   (R.S.O.  c 
76).   s.   41." 
806-Hlh  paragraph.  3rd  line,  after  "g  o.  L.  R.  634."  add  "ibul 

see  now  »ii/e  329)." 
864-2nd  paragraph.  4th   line,  for  "Is."  read  "  wa.  " 
9.2    ,„'^  ""W"";;.  2""  line,  for  "  Robinson,"  read  "  Brogden." 
9«2-2Dd  paragraph.  3rd  line,  for  "  nil  "  read  "  717  " 
1144-l,t  paragraph,  add:   "bul  see  per  Meredith.  CJO-   Jo., 

V.  FoirBneie.  32  O.  L.  H..  at  p.  122" 
125.1-2nd  paragraph,  add  after  "450,"  "and  p    1'44  ■ 
l"3-«th  paragraph,  1,„  i|„e,  ,„„,fer  •  to  end  of  next  line, 

^^^T.'  """*  '""'"*  ■"■■'''  "-vrinu-i  after  the  Table  of  Ca«. 

ITlZ'rT  °'  ""  """  '"''  °»  ">"-  ■»««  -  now  oH 
■"nt  page  to  that  given  In  the  Table. 
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THE  JUDICATURE  ACT 

REVISED  STATUTES  OF  ONTARIO,  1914 
CHAPIER  50. 


1  Act  respecting  the  Supreme  Court  of  Ontario 
[lie  administration  of  Justice  in  Ontario. 


S  MAJESTJf,  by  and  with  tl.e  advice  and  consent  of 
the  Legislative  Assembly  of  the  Province  of 
rw,  enacts  as  follows : — 


In(rrr>rptl- 
(ion. 


PRELIMINABV. 

This  Act  may  be  cited  as  The  Judicature  Act     3-4  ,. 
\ .  c.  19,  s.  1.  "^■°" 

[n  this  Act, — 

a)  "Action"  shall  .^,,,.n  a  civil  proceeding  com- ..,„,„. .. 
menced  by  writ,  or  in  such  other  manner  as 
may  be  prescribed  by  the  Rules ; 

II^T^"'".,?'""  """"' '"""°  "■" """'  ■'''•"°"""'  <"  ■■■'- 

'.'°«  "siTa   n"'4,""'"f  ^'"„°'"""°'"  "'  "'KtaMlng  summon,. 
,"■     ,,     ■  ^  "'•  '""'•  'n  Ontario.  procoedJngB  commenced  by 

tu°*  692  ""°"°°  ""'"  ""'""  '""•  ««'•  "=■  "  ">■  Stion 

lot  an     action    :  Itex  v.  Uravi,.  21  0.  L.  R.  329:  Droceedln»a 
»  He  Crown  aide  are  not  "aetlona  ■■:  lb.  Proceedings 

Th.M^^'!:  •''"'P-  ''"*°"'*   "«  '"  ="«'"*  commenced   by 
SB.  259.  and     Rules"  nas  held  to  mean   •Rules  ol  the  Court 

ourbrari.^oi".rn'"or;-o.™"-"«"'^  • "-"™  --' 

)  "  Appellaf ft  Division  ••  shall  mean  Appellate  ■■  «pp,.,... 
Uivision  of  the  Supreme  Court;  Di,i,i„„' 

}  "  Canse  "  shall  inclnde  an  action,  suit  or  otiier    c.u..  • 
original  proceeding  between  a  plaintiff  and  a 
defendant : 


8te.2. 

■•  County.". 

(d) 

' *  Countj 
Court." 
'  ■  Conntj 
town." 

(f) 

'•  Court  of 
Appe»l." 

(g) 

"DeffndMl." 

ih\ 

THE  JUDICATUBE  ACT. 

'  County  "  shall  include  district; 

'  County  court  "  shall  include  district  court; 

'  County  town  "  shall  include  district  town; 

'  Court  of  Appeal  "  shall  mean  Court  of  Ap- 
peal for  Ontario; 

'  Defendant  "  shall  include  a  person  served 
with  a  writ  of  summons  or  process,  or  served 
with  notice  of  or  entitled  to  attend  a  pro- 
ceeding; 

"  Defendant "  does  not  include  a  tbird  party  served  with  notice 
under  Rule  165:  Eden  v.  Weardale.  28  Cb.  D.  333,  339;  but  by  an 
order  made  under  Rule  168  hs  may  be  placed  in  the  aame  posltioli  as  a 
defendant;  Edm  v.  Weardate,  36  Cb.  D.  287. 

(i)  "  Divisional  Court  "  shall  meaii  Divisional  Court 
of  the  Appellate  Division; 

(;■)  "  High  Court  "  shall  mean  High  Court  of  Jus- 
tice for  Ontario ; 

'         (A)  "  High  Court  Division  "  shall  mean  High  Court 
Division  of  the  Supreme  Court; 

{1}  "  Judge  "  shall  include  a  Chief  Justice  and  an 
ex-officio  judge ; 

(m)    "  Judgment  "  shall  include  an  order; 

As  to  the  difference  between  a  Judgment  and  an  order:  see  £x  p 
CMuery.  12  Q.  B.  D.  342;  Re  Schmite.  ID.  609:  OiMlow  v.  Com.  ll 
Inland  Revenue,  26  Q.  B.  D.  416. 

(«)  "  Matter  "  shall  include  every  proceeding  in  the 
Court  not  in  a  cause; 

(o)  "  I  ..rty  "  shall  include  a  person  served  with 
notice  of  or  attending,  a  proceeding,  although 
not  named  on  the  record; 

(p)  "  Petitioner  "  shall  include  a  person  making  an 
application  to  the  Court,  either  bv  petition, 
motion  or  summons,  otherwise  tfian'as  against 
any  defendant; 

1./.  "Pleading"  shall  include  a  petition  or  sum- 
mons, the  statement  in  writing  of  the  claim  or 
demand  uf  a  plaintiff,  of  the  defence  of 
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INTJBBPHETATION. 

defendant  thereto,  and  of  tlie  reply  of  the»«^»- 
plaintiff  to  a  counterolaini  of  a  defendant ; 
ionmont"  In  the  corrMpondlnf  Engllnh  section   100  doe.  not 
•  writ  of  ■ummoiis:  Jlurrau  v.  S(ep»rn.oFi,  19  Q,  B.  D.  60. 
the  R«l«.  petition.  ar«  nlmo.t  aboll.fced.  .nd  .11  proceeding,  not 
ed  to  be  conmienced  by  writ  of  .ummon.  are  to  be  commenced 
CbJ  r  ple.":;.:"^  '"■    ""■""■'•  "^  ''■"'■■'»^.  »  <>««5°""'n1 
d  In  Ontario  the  •■  writ  of  .ummon."  appear,  to  be  the  only 

f.  ««te  602.  and  petition,  of  right:    Kule  738,  are  about  the 
roceedlng.  now  required  to  be  commenced  by  petition. 

»  "  PlaintiflF  "  shall  include  a  person  asking  anv 
relief  otherwise  than  by  way  of  counterclaim 
as  a  defendant  apainst  any  other  person  by 
any  form  of  proceeding; 

s)  -  Proper  officer  "  where  that  expression  is  used 
witli  respect  to  a  duty  to  be  discharged  under 
this  Act  or  the  Rules  and  that  dutv  has  been 
heretofore  discharged  by  a  particular  officer 
shall  mean  that  officer,  and  where  that  expres- 
sion IS  used  in  respect  to  a  new  duty  under 
this  Act  or  the  Rules  shall  mean  the  officer  to 
whom  the  dnty  is  assigned  by  this  Act  or  by 
the  Rules  or  if  it  is  not  assigned  to  any  officer 
shall  mean  such  officer  as  shall  from  time  to 
time  1)6  directed  to  discharge  the  duty,  if  it 
relates  to  the  Appellate  Division  bv  the  Chief 
Justice  of  Ontario,  or  if  it  relates  to  the  High 
t  ourt  Division  by  the  President  of  that  Divi- 
sion; 

)  "  Rules  "  shall  mean  Rules  of  Court,  and  shall  ■■  «.!..■■ 
include  those  made  under  the  authority  of 
this  or  any  other  Act.  and  those  approved  by 
the  Lieutenant-Governor  in  Council  on  the 
11th  day  of  July.  1913; 

I  "  Supreme  Court  ''shall  mean  Supreme  Court  ■■  s.p„„. 
of  Dntano.    3-4  Geo.  V.  c.  19,  s.  2  (1).  '^°"'" 

oNSTrrrTioN  and  judoes  of  strPKEura  cocbt. 

le  Supreme  Court  shall  be  continued  as  a  superior  8.p„.. 

Ln  1       •  ^f  y,'"*^-  ""1  *"•'  '''■™'°'''  jurisdiction,  a^cd. 
nail  have  all  the  jurisdiction,  power  and  authority 


THE  JUDIC.VTIIKB  ACT. 


Juri«dli'll'>n 
of  Suprfmi 
Court. 


n-liicli  on  the  31st  day  of  December,  1912,  was  vestoil  in 
or  iiiijrht  be  exercised  by  the  Court  of  Appeal  or  by  the 
Hiirh  Court  of  .Justice  or  by  a  Divisional  Court  of  tliat 
Cuiirt,  and  such  jurisdiction,  power  and  authority  sliall 
be  exercised  in  tlie  name  of  the  Supreme  Court.  3-4  Geo. 
V.  c.  19,  s.  3. 

The  Jud.  Act  has  not  tnhpd  the  forb.er  two  syiitems  of  Law  nnd 
Equity,  but  has  transferred  each  of  these  two  Jurisdlctlona  to  one 
Court  which  qdmlDlsters  both  srstems:  per  Cbitty,  J.,  In  Emnerton  v. 
Ind.,  31  W.  H.  636;  .•.4  L.  T,  lb';  33  Ch.  D.  327;  see  12  App.  Ca«.  300, 

JfKISfMCTlOX   OF  THE   Si'PRrMC  CorRT  Of  ONTARIO. 

The  jurisdiction  of  the  former  Courts  now  vested  in  the  Supreme 
Court  of  Ontario  was  entirely  statutory. 

The  general  jurisdiction  of  the  former  Hlih  Court  of  Justice  la 
deHned  in  the  former  Jud.  Act.  R.  8.  O.  (1897).  c.  61.  ss.  25-34.  36-39 
4i  and  42.  Some  of  its  jurisdiction  under  other  statutes  was  men- 
tioned in  s.  40. 

These  sections  have  not  been  re^inscted  In  the  present  Act  but 
Inasmuch  as  they  constitute  the  foundation  of  the  jurisdiction  of  ihr 
Supreme  Court  as  at  present  constituted,  It  is  necessary  to  refer  to 
them. 

The  Supreme  Court  has  now  vested  in  It  the  jurisdiction  formerlv 
oonferred  on  tlie  High  Court  of  Justice,  and  on  the  Cour'  .t  Appeal 
The  High  Court  of  Justice  was  formerly  the  Court  of  I  instance 
and  he  Court  of  Appeal  an  Appellate  Court.  Under  the  present  con^ 
stitution  of  the  Court,  the  Supreme  Court  Is  both  a  Court  of  llr»i 
S  .IT-fl  /'°  °  '^°""  °'  '*'"'™''  *""  "»»«  (unctions  are  exerciser 
Divirion  "'■  "'"""'  ""^  "'*''  '^°""  '"'""°''  "'^  "■'  Appellate 

JlBlSDICTIOS  OF  HIOH  CoiBT  OF  JUSTICE  DITOE,  THE  OnT    JlD    ACT 

B..  S.  O.  (1897),  c.  61. 
Section  26  Of  that  Act  was  as  follows: 

Common  Law  JfsismcTio.N. 
jurisdiction,  and  shall,  subject  as  in  this  Act  mentioned    nosses,  all 

rs''u^X''co°u''rt°^;''°:'ir'  ■;  ■";  '"^  "* »'  ^-^^'-t^  inciZ."." 

a  superior  Court  of  civil  and  criminal  jurisdiction-   and  shall  have 
use  and  exercise  all  the  rights,  luclden.s  and  prWleges  of  a  Courr,  f 

=r-^--.--rt^^ri;vH^ 

crri3S  -{ ""  tr::  v^cr^o:: :::; 
-"  and  ,.i.h  oj  ;^=  ;;;i-;;  -  r  c^  rer;s 


Jl-RISIIKTIOX  or  rUE  .SITIIEME  llHKl. 

c.  of  (act  that  may  be  joined  In  any  ,uch  action  or  oauw  and  «m  s 
nneat  thereon  five  and  execution  thereof  award  In  a.  M  Ti 
le  a  manner  as  might,  at  the  said  date,  be  done  In  Her  Male.ty'. 
ru  of  Qneen-a  Bench,  Common  Bench,  o,,  In  mat,.™  ."l.r  eTard 
Queen,  revenue  (Including  the  condemnation  of  oon.rabatTor 
nled  good.),  by  the  Court  of  Exchequer  In  England,    is  V  "    ll 

XlTcru'"'"'  ""'"""""■  ■"""  """"-'^  "  —  vested 
•lalaal  Jarisdletlam.— By  the  B.  N   A   Act   .   91    >  .    •>-    „  ti, 
r.SduZ'-Eh""'  ""L""""""  -'  ''™"»  "'"!mn'al'ur,.I.':.V:S"' 
but  deluding  the  procedure  In  criminal  mattery"  1.  within  tht  '"""'° 
-V.  legLlatlve  power  of  the  Dominion  Parliament;    J,d  by  . 

OMtlutlon.  maintenance,  and  organization  of  Provincial  Cour°. 
m.t«™  l'.°1."'r"""°'  .^T'"'"-^'"'"-  »»"  '-eluding  pro^  d„™    n 

ILi'o'/'^  ^WM  ''.'.""°°  "  """  "  "Superior  Court  of  Criminal 
llctlon  wlhln  the  meaning  of  the  Code,  and  the  Anne^  au 
on  1.  the  'Court  of  Appeal"  under  the  Crlm  Code  >-r\ 
and  see  3-4  Geo.  V.  c.  50   (D).  ■    '''■ 

JTJ.Z  "„'•»■'«'"■■•«'  ">  -ake  rule,  for  the  regulation 
la  theTourt  rnr^;.,"'  T  '"L -'""""«■  P™«lce.  and  proc" 
.  cort.^^K,,'",?!"''"'*  ""■  '"Wecta  of  monda«a,.  ,-,.r„o™ri. 
«TJJf;        «i     ?■  '""  '""■•■'""o-  >"<>  the  .tatlng  of  case,  by 

S^^n";;:s^:;:r^;i^m;^--rr;r:rra""-' 
rs^'^crv'!r::'.^.-„f«^,-«--- 

»dlng,   to   cominlt   for   contempt    are   not   criminal    matter. 

':s;i^tSi^!::^;;r^-r--i^----h 

e  Hke  furtLf  hL'  "","  •'"°'  ""'"''  °"  '»  """  *■'  mentioned. 
Ih   !  ^""»'"<^"°"  »"•'  powers  a»  by  th,.  laws  of  England  wore 

1^1  ~  "r";  ''''■  ""'"■»«"'  ">•  '"^  ^-o""  of  ™., eery 
and,  In  respect   of  the  matters   hereinafter  enumerated.  X^ 

all  caae.  of  fraud  and  accident; 

'ZirZV.'l^l','"  '"  '"""'■  """"""  »■"'  a'Onlnl.trator,. 
2^  th"    eTte."^  "'""»*"■  •"■•''»■  '">-'■■■.  ""ants.  idlo,,. 
8taj  waste; 
compel  the  specific  perforniance  of  agreements; 


Equitable 
iiriedic- 


lUK  Jl'MCATfBE  ACT. 

5.  To  compel  tbe  dlicoverjr  of  coDCfaled  pftp«rs  of  evidence,  or 
euch  as  may  be  wrongfully  wltbbeld  from  tbe  party  clalmlni  tbe 
benefit  of  tbe  same; 

6.  To  prevent  multiplicity  of  suite; 

*.  To  decree  tbe  isaue  of  Letters  Patent  from  tbe  Crown  to  rifbtful 


8.  To  repeal  and  avoid  Letters  Patent  Issued  erroneously  or  by 
mietake,  or  Improvidently,  or  tbrougb  fraud.    &8  V.  c.  12,  a.  23." 

Frawd  a«d  Aeefd«xt.~/'rau(f.— Tbe  Jurisdiction  by  tbis  section 
vested  in  tbe  Court.  In  respect  of  fraud,  is  confined  to  fraud 
arising  in  reference  to  civil  rigbts.  A  distinction  baa  been  attempted 
to  be  drawn  between  actK  wbicb  are  illegal  but  wbicb  are  not  accom. 
iwnied  by  any  moral  turpitude,  and  acts  wbicb  are  botb  illegal  and 
are  tbe  result  of  moral  delinquency.  Tbe  former  daaa  of  acts  have 
been  termed  "legal  fraud";  see  Pefk  v.  Derm.  37  Cb.  D.  541,  and 
tbe  latter  "  moral  fraud."  or  "  actual  fraud,"  but  It  bas  been  denied 
that  any  such  distinction  exists,  and  tbat  in  all  cases  wbere  "  fraud  " 
is  charged  It  must  be  supported  by  proof  of  moral  turpitude;  Jotiffc 
V.  Baker.  11  Q.  B.  D.  ;55;  48  L.  T.  966;  Weir  v,  Bamrtt.  3  Ei.  D 
238.  2i'i.  per  Bramwelt.  J.:  and  see  In  re  Wataon.  21  Q.  B.  D.  301; 
Peek  V.  Derrii.  14  App  Cas.  337;  Olatiir  v.  Rote  42  Cb.  D.  436.  The 
House  of  Lords  In  Peek  v.  Perry.  14  App.  Cas.  337;  61  L.  T.  2fi.*.  li.-w 
held  tbat  In  an  action  of  deceit  the  plaintiff  must  prove  actual  fraud, 
and  such  fraud  is  proved  when  It  is  shown  tbat  a  false  representa- 
tion has  been  made  knowingly  or  without  belief  In  its  truth,  or  reck- 
lessly, without  caring  whether  It  be  true  or  false.  A  false  stat.  nipiit 
made  through  carelessness,  and  with  reasonable  ground  for  believing 
It  to  he  true,  may  be  evidence  of  fraud,  but  does  not  necessarily 
amount  to  fraud;  a  false  statement,  if  made  in  tbe  bonest  belief  that 
It  Is  true,  does  not  render  tbe  person  making  It  liable  to  an  action 
for  deielt:  7'oiniriii<on  v.  Balklt  d  Co..  IS9I.  2  Q.  B.  614;  Aiiiiiii 
V.  Clifford,  1891,  2  Cb,  449;  A-ilox  v.  Hayman.  67  L.  T,  137:  I.e 
Lieore  v.  GciiiM.  68  L.  T.  626.  But  mlarepresentatlona  upon  .in 
application  for  life  insurance  found  to  be  material  will  make  void 
the  policy,  notwithstanding  that  they  may  have  been  made  In  good 
faith  and  in  conscientious  belief  tbat  tbey  were  true;  Jordan  v  Pro- 
vincial  Protiidcnt  fii»(i(a(ioii,  28  S.  C.  H.  564. 

The  law  as  laid  down  In  Peek  v.  Derry.  supra,  as  regards  false  slalc- 
ments  made  by  the  directors  of  joint  stock  companiea  In  ncspectuses 
issued  by  them,  Is  very  materially  modified  by  statute:  see  R  S.  O.  c. 
1.8.  ss.  107-109,  and  see  Angus  v.  Clifford,  1891,  2  Cb.  449. 

Where  fraud  Is  alleged  in  any  proceeding,  tbe  facU  must  he  set 
out  In  tbe  statement  of  claim  or  petition,  as  the  case  may  be  which 
are  alleged  to  amount  to  fraud;  mere  general  allegations  tbat  fraud 
has  been  committed  are  lnsulllci<^.:  Re  Rica  Gold  Waahing  Co..  11  Ch. 
D,  36,  per  Jessel.  M.R. 

„n,t\'°  '-!  ".'If  °°  "'""•  °'  "°«"«™fully  charging  fraud:   set 
notes  to  8.  ,4,  "  Biscrclion  0/  Court  or  Judge." 

the''a«''ol'7rnv.ie^  '""  '"i^""  '"  '"""^'^  "»'  ''"'"  «""»">'•  "' 

rrestaible  fZ,  ?7'  °\     "  "  '"'"I'-'"'!'  ""ed  via  ^a,m:  or 
acts  oJ  oml 'r  ""      unforeseen    events,    misfortunes,    losses, 

acts,  or  omissions  as  are  not  the  result  of  any  negligence  or  misconduct 


jiRisnicTio.v  ur  THE  Hri-imME  cocbt. 

tk«  p.rlr  Keklng   roller   In    r...p,ct   thereof:    storjr.   .    78     One  .«  s 
.h.  n.«t  comnioo    D.t.M«  |„  which  relief  i.  ,„„,h,  uni'V  ih", 
d  I.  In  the  cue  of  lost  hond,.  or  other  ln.lru.nenu  undeV  i^l   *"""" 
,uch  a  c..e  re  let  I.  u.u.lly  ir.nled  on  the  term,  of  the  oT.S 
In,  .bond  of  indemnity  to  the  defendant.:  UrDonl  '  Vim      n 
72;   but  .ee  Jf„ra./r,  v,  Bo,l,:  25  c.  P.  339;   and  wie"  a  iul 

brou,ht  to  reeorer  proml,«,ry  note.  .ne„d  to  be  iMt  a!^r 
nrtty,  and  the  defendant  allowed  the  bill  to  toprocon^e..V\oJem 

w„  dl.pen.ed  with:  AM,  v.  Jforrt.on.  23  Or  lOT  A  w  11°  loTt' 
iMtroyed  tnar  be  e.t.bll.hed  on  parol  evidence  of  It,  comei  Ind 
,f  of  due  eiecutlon:  Kufdn,  v,  «,.  Lronard..  l  p.  D  w' Car 
V.  CorroW.  34  C.  L.  J,  <13i  «(™„r(  t.  Wollter  6  O  I  H  «-' 
]arI,dtctlon  of  the  Court  al.o  extend,  to  ^vlnj  rei°et  ;  ?„»« 
..lament,  which  have  been  dctroyed:   *Ton,.'„c  v    «?ede„    17 

»to  thl.  head  of  lurladlctlon  the  Court  mar  alao  grant  relief  In  the 
r  LTwd'Ll""."''  "  '  T"  "^'""  "»■»  «c'den  to   mf» 

.  »pn^j.y-ti  iu-r  .^^.-rdXtr  rc'uuorr^ 
■^^^,ra^i;:^7i-'i---;°-r^ 

I  *  0.  606;  4(lor»e».Oe„e™,  v.  SiblAo^,.  2  r    »  m    107     bui 

5:"r;^s.^t;r:.^•^x•.^:r^r^r^ 

J.r  thi,  head  of  JurLdlctlon.  penwnal  repreaentatlve,  who  have 
X  entltTeS*  '  ""■,'""••  "  """"'■  •>«">■"'  "«  "mount  X 
'^-  '  P  wl  «7"'„°''^.r°"''  '"»  ""'n-ayment:  giuZZ 
JT™"  ""■  ''^^'  *"■«•*'"•  V,  floK,  Amb.  160;   Story   ,    911 

«.  Pffner  v.  Lewi,.  5  O.  L.  R.  684;   «e  Some,  lios    ,  «    ?,: 

relief  cannot  b.  Hven  from  the  con.e,uence,  of  a  positive  con- 

BB  =?!.=£"=• --"•'= 

«.  a  ^3?  -'fL:  T.  ?,3"  8:'^^  T^":r  ^"""•'•'  "■  '•  "'"'• 

^3S}S9s^  =- -  -~^  -  "'•'"•• 
fS-r' » "-n'dthn:Snt  trrer!US"th:^- 
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^  THE  jmUArC  BK  ACT. 

2ar  a  mlniiike  iiitwt  b*  niiituBl  In  ordfr  to  sfford  a  ground  for  equllRM^ 

rtiUt.  yt't  I'vpn  a  unilateral  mistake  which  tia*  bwn  IndUfrd  by  tti« 

^"■''''■'"  oppopllf  party   may   be  a  ground   for  acttlnK  aside   a   contract:    iK>e 

WH'fina  V.  Siiifl'TMOn.  ISO',  2  Ch.  r»24. 

In  lluid  V.  iliirKiuHon.  1809.  1  L'b.  JT'l;  100  L.  T.  330,  an  upimltit- 
mint  made  In  forgt'tfuln'^s  of  the  t-xrcutlon  of  a  prior  uppolntnicnt 
Id  ra%our  or  the  Bame  i.i'l'olnico  waa  svt  ailde.  Where  a  bcaffltlal 
owner  In  a  contract  of  Bale  contracted  that  be  should  not  bo  bouiul 
to  get  In  the  outstanding  legal  estate,  and  a  conveyance  aubBequciitlj 
t'xecuted  for  the  (lurpoae  of  carrying  out  the  contract  by  mistake  tti 
effect  rendered  him  liable  to  do  so.  the  drcd  was  reformed  to  accnril- 
ante  with  the  contract:  Fmner  v.  McXnb,  11)7  L.  T.  124.  And  where 
a  trustee  by  mistake  makra  payments  to  the  wrong  pfrson.  the 
cettitl  qui-  trust  rightfully  '  iitltlcd  may  recover  the  sums  so  paid  frum 
the  pay*'.  If  the  latter  knew  he  was  n«t  entitled  he  becomes  run- 
Btructlvt  trustee  for  Ihe  person  rightfully  entitled;  If  on  the  oihrr 
band  he  received  tbe  payment^  thinking  he  was  entitled  to  them.  tb'> 
arilf>n  of  the  n-ilui  que  trvat  against  blm  may  be  barred  tajr  the  Ktattiie 
of  Limitations.  If  not  brought  within  itx  years  from  the  receipt  of 
the  money:  see  ff'*  Roblnton,  MrLnrcn  v.  PuMic  Trustee.  1911,  1  Ch 
502:   104  L.  T.  331. 

By  the  common  law,  money  paid  under  a  mistake  of  tact  Is  recover- 
able: BavXia  v.  Bishop  of  London,  1912,  2  Ch.  318;  1913,  1  Ch.  127,  but 
not  money  palil  under  a  mistake  of  law:  Stanhy  v.  yuneatim,  10S 
L.  T.  9S6. 

iruMi.  Tmsts. — The  Jurisdiction  In  respect  of  trusta  was  formerly  a.  part 

of  the  exclusive  Jurisdiction  of  the  Court  of  Chancery.  By  the 
statute  of  Frauds  (i9  Car.  2.  e.  3;  see  now  R.  3.  O..  c.  1021,  s 
!),  al)  d^rlarntlons  or  <'reatlons  of  trusi  or  confidences,  of  any 
lands,  tenements  or  beredltamenle,  shall  be  manifested  and  proved 
by  Bome  writing  signed  by  the  party  who  Is  by  law  enabled  to 
ili'ilare  such  trusts,  or  by  his  last  will  in  writing;  and  by  s.  11,  all 
grants  and  assignments  of  any  trust  or  confidence  shall  likewise  be 
In  writing,  signed  by  the  party  granting  or  asalgning  the  same,  or  by 
his  last  will.  Section  10  makes  two  exceptions  from  the  statute:  iD 
trusts  arising  or  resulting  from  any  conveyance  of  lands  or  tenemenis, 
by  Implication,  or  construction  of  law;  (2)  trusts  transferred  or 
extlnstilshed  by  art  or  oiieration  of  law.  Trusts  of  chattels  real 
must  be  evidenced  by  writing:  roratrr  v.  Hale.  3  Ves.  695;  Riddle 
V.  Emerton.  1  Vem.  lOS;  but  not  trusts  of  chattels  personal:  He- 
Phadden  v.  Jrnkina,  1  Ph,  153;  Bt-nbow  v.  Townaend.  1  My.  &  K.  r.06 
A  trust  of  land  in  a  foreign  country  may  be  enforced  by  the  Suimnie 
Court  where  the  trustee  Is  resident  within  Its  Jurisdiction:  timilh  v 
Henderson,  17  Gr.  6;  Rochefoucauld  v.  Bouatend.  1S97,  1  Ch.  19G;  and 
see  Re  Robertson.  Robertaon  v.  Robartson.  22  Gr.  449.  Scd  vide  I.'ost 
V.  Roas.  23  Ont.  -13. 

The  Court  has  jiirisdictlon  under  Thfi  Tnuffre  Att  (R.  S.  O.  c.  1C1) 
9.  4.  to  appoint  new  trustees  upon  a  summary  application:  Re  ;/■'(! 
ice/l.  21  Or.  346;  Re  DiUon,  3  C.  L.  J.  126. 

The  Court  may  also  on  a  summary  application  by  a  trustee,  guar- 
dian. OP  r^reona!  repr^-setttativr.  pivo  advi,«,  or  direction  respet-iiDg 
the  manag.TOent  or  administration  of  the  trust  property,  or  the  aasets 
of  his  ward,  or  his  testator  or  intestate:   see  76    g    6« 


Jl'KI:-ilIl  TIU.\   ur  XJIL  «ITHt.MK  ((IIRT. 

Th.  Court  la  •ulborlied  lo  allow  tru.lett  conii«i..«llon  tor  thtir  ■«,  . 
'Viceo:  /6.  •.  6(.  •"■  •■■ 

lM«<*n  u4  A4  U>lMr>lor>.~Thi>  Jurl.dlrtlon  of  lh»  TouM  ,,.„„ 
■r  ptrwu.!   rrpr.-.,.|,latlvr.   authorlir.   It   to  LWrrtaln   arlloni   or  •""«'. 
rn-dinn  lo  .oliipel  llipm  lo  ar.ounl   tnr  thflr  a.lmlnl»triitlnn     „o  """"" 
la  6»ll  rl  •<■»..  to  fl«  the  conipi'iinalloD  to  be  paid  iliom  lor  lliclr 
rk«:   TKv  rr,.,.'c  A,l   111.   a,  ().  ,■.   ,«,,.  ,.  o;.    ,„  ,„„,„,   „ 
wiemfat  of  tho  ciatc  ot  th..lr  t,..tai,.r.  or  liiie.iato.  ami  it  uece.. 
T  10  reMraln  thain  trom  uirrrliiliiit  thpir  olBie.  and  to  uppolnt  a 
»1«<T  or  other  per«on  lo  act  In  their  stnad:   llarml.l  \    Wnllii    » 

443;    Hii  IfoOM,  XcAlptt    v.   .Uoo,v.   21    Ch.   I).    77»-    ;,,.    v„rul,i, 
m  Boyd.  C,  »tk  April.  is»7:  Johnaan  i,  11.  K,h:1,''  -n  Ont    ri 

in  Injuactlon  may   bu  granted  at  the   Instunru   ot  an   ,  uoutor 
lut  hU  cooxMulor  to  re.traln  him  trom  Inlermeddllnit  with  the 
lit  before  probate:   In  re  Umin:  A'lT  \.  Voor.;  i:l  };  d   a6     .".s  J 
INi  without  appolntlni!  a  r.  reiver:  JJoui  ii  v.  Phmipi.  isii;!  i  ch 

[■be  rourt  may  alio,  on  application,  give  a  personal  reprewntatlve 

let:  see  tupra. 

U  executor  may  now  he  i,  moved  on  the  aame  ground,  a,  the  Court 
remove  any  other  Irutlee:  Th.-  Triul.c  .i,l  (R  s  o  v  l"ll  a 
Before  that  ena.tment.  It  »:u.  hehl  that  the  IllKh  Court  "«oIild 
rrmove  an  executor  from  his  olllco  while  anything  remained  to 
one  by  him  at  executor,  even  though  the  will  provided  for  his 
Inuance  as  a  trustee  after  his  duties  as  executor  hud  ceased  and 
ad  acted  ai  trustee  by  Investing  the  trust  fund:  /,•.  Buth  19  Ont 
Id  see  Eafon  v.  Dolnci.  96  I,.  T   Jour.  413, 

■he  statutory  Jurisdiction  to  remove  an  executor  cannot,  however 
J"?  ',,  »TV.-''  °°  '"°"°°  '"  '"•^'""••-  »n  >«lon  Is  necessary:' 

'(Hit,  17  P.  R.  \Ht, 

•  10  the  testamentary  Jurisdiction  of  the  Court:  see  i«/ra.  p.  24. 

•-p«rt«.r.klp.-Tho  Court  of  Chancery  formerly  exercised  a 
•rrent  Jurisdiction  with  the  Courts  ot  Common  I-aw  In  partner-  ''!:'""' 

cajes.  but  In  all  case,  of  dimculty  and  complexity  the  equity       " 
diction  waa  resorted  to.     Under  this  head  the  Court  ha,  power 
Hertalu  actions  tor  the  specific  performance   .,f  agreen,eut8    to 

into  partnership  for  a  delinlto  term:   Buxlon    i.  Li$lvr    3    \lk 

for  U>e  duration  of  the  partnership  has  been  named:  Um-y  > 
'.  9  \e».  3d..  It  has  also  i  ower  to  enforce  the  speclllc  per- 
ince  of  articles   ot   partnership:    .Vomerrillc   v.   il.Kau    K   \o, 

»o,.»oll  ,^  Uu(,o»,  So  Beav.  Ml;  Uxgoarl  v.  All,,,,.  4  Gr  i.', 
Z  c  v''  ''»'V"«™  """''I  ^  "■>  •'"I'luat*  compensation:  .-itml 
10)1.  t,  ves.  81.i;  Jlrili,),  /;mpire  Hhippmg  Co.  v.  Somes  .■!  K  *  J 
nor  where  the  partnership  la  In  contravention  of  any  public 
ColHni  V,  Bwituile.  e  Gr.  28!. 

XrVnT,",'"- "'"''■"  '  "'""""l™  of  pannershlp:  »„„.«„ 
ft^'m.    1    Ollf,    S.',.,;    Hue   V.    Kiehar,!,.   2    Beav    .-Ifl-V    v-cfo.i   v 

erof  .h  """•,"■'■""'■  '■■  °''-'""'-  -  °^  '=■>:  """  '<>  "PPolnt  a 
er  01  the  partnership  assets:  Pnnliis  v.  Brenimii    2  Or   "74 ■  /6 

rn,,';,"^"''  *?"  '°  """''  ""  '"•""«  "'  ""^  partnership  accounts 
lourl    l,:„    „|„,    ,,„„.,.r    ,0    cnterlaln    an    action    lo    establish    a 


1 


2 


lu 
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tiartnrnhlli:  BtHffhum  x.  Hmtth,  IH  flr.  373;  m6  to  d«rrre  ui  arruuii' 
up  10  Ibe  time  of  (b«  rommenrrinrat  of  Ibp  ■rtloD,  vven  wfavr*  ■  ijia 
■oIutloD  It  not  aik«d:  Lon-ombe  v,  KiutrU,  i  SIlB.  8;  t'airlherHi  \ 
Wtiton.  3  Hs.  387;  >Qd  im  /.yon  v.  Ticcdttll,  H  L.  T.  'ID,  CO  L  J 
Cby.  ;71. 


■St.— Ubder  tblt  hnd  of  Jurlidletioii  tbe  Court  tnlertAlni 
■rtloni  tor  BO  Account  brougbt  by  a  prlnrlpal  Malnit  fall  aicnt: 
MrKntit  v.  JoSnton,  4  Hod.  87S|  Km  v.  Latert),  7  Or.  413;  KWln 
1.  Seilm.  18  Or.  580;  It  Or.  148;  ^rtkurloii  v.  Dattty.  i  at.  1;  yirigkt 
V.  Rankin.  U  Or.  825;  WLran  r.  OraHt,  to  Or.  78;  Smith  v.  HfniJ.T 
ion.  17  Or.  6;  Harriaon  v.  Harrtton.  H  Or.  588,  /,flili(miltl  v.  Croukx. 
4  Or.  353;  but  not  nrceiunl;  br  an  airat  •tatnit  bla  princlpkl: 
Padaiik  r.  .tfnnlry,  9  Ha.  827;  Smilk  1.  Lneata.  2  D.  J.  •  8.  1;  and 
IM  Airh'non  V.  Trrirgar,  eld..  Co.,  1809,  1  Cb,  401.  An  action  for 
an  account  will  lie  wb«re  tbcre  are  mutual  accounti  between  ibr 
plalntll  and  di-rrndant.  I.e.  wbere  tacb  baa  received  asd  paid  un 
account  ot  Ibe  other.  F/iIIUm  >.  PJIHIpt,  9  Ha.  471;  or  br  c.«<«l  ju. 
Irutt  aialnit  bli  truitee;  or  by  credltora,  Iffateei,  or  next  of  kin 
agalnet  perianal  representatlvee;  or  by  a  client  axalnit  bla  aollcltor; 
or  by  partner!  aialnit  each  other;  or  by  a  morlfagor  agalnat  bli 
mortjageo,  or  ticc  tierio:  or  where  tbe  account!  are  complicated;  or 
wbere  fraud  Is  charged;  or  by  any  party  baYlng  a  lUtutory  riibt  to 
call  another  to  account,  r.g.,  by  a  municipal  corporation  aialnit  > 
reilitrar  of  deedi  for  an  account  of  moneyt  received  by  him  In  excei. 
of  hli  lalary,  to  which  eiceia  tbe  corporation  li  entitled:  Ke  InaerioU 
Oray  v.  IngenoU,  18  Ont.  194 

See  further  ai  to  proceedlnca  In  taking  account!:  iiiile  410,  tl  «.o 
and  note!, 

>tort»a«ea.— The  Court  bag  JurUdlttlon  to  forecloie  the  i-QUII)  ii( 
rcdemiillon  In  mortgaged  property,  real  or  perional,  alao  to  direct 
a  lale  of  the  mortgaged  properly  and  the  application  of  the  pro- 
ceed!; and  alio  to  provide  for  redemption  by  tbe  mortgagor:  me 
«»..,  3,1  (M,  460-490,  and  not.!  thereto;  and  gonerally  hS  orli 
diction  aa  to  all  matten  relating  to  mortgager 

ButrKinnn.  19  Or.  84;  Edward  v.  Cordon,  12  Or.  3>3-   re--  v   Urn 

"hie  n  E„^  »  „"„  li"^'"-  \  °:-  "  ="  "  »""'  "•  »<>'  '"■»"* 
fart   unl«.    L  Sf--*  Uiat  It  «a.  erroneoui  In  eltfaer  law  or 

tact,  unleii  the  error  appeared  on  Iti  face.  The  caaei  In  whl..h  .h. 
Court  „,  Chancery  could  Interfere  were  ,ho«  iT^hlrt  'icb  a. 
e    e.  of'Edlc,;„:'  """^  '""^  "•"  •»'°  corruption    fraud.  ' 

r^d'rcp';.:r?n!irr"^or^-r';? 
^'^./T^.  -r;;*/;, -■,.- •?nt-37r  T-be'cr;  i; 
1  "'"3T  r„n"r  ^^  7^'  c^-v^d  '■  '-r'  ^" ' 

..^e?^^"^2:„^=irur;^r;^----- 


JIRIHIlHTIlIN    Kf  TllK  KII-HKJii;  (111  HT, 

c.  »).  r.  S.  (o  p«nnlt  a  r-.c-.lloB  of  .  •ubiiil,.l<m  to  wbllrallun    u.  i 
...,  ..  .rtlo.  .h-r.  .b,r,   1.  .„  „r..,m,B,  ,„  „,„  th.  „«irr. 
OUMIon  lo  .rbltrallon  :  /6.   .,  ,;    u„j  ,„,  ,„„„,  ,  ,1,7™  th^ 

..r  bu  b«o  «.r,l.«t  under  lb.  corr«pondlo,  KnglUh  gt«u  . 

K.  B.  IM:  107  I.  T.  BSl:  Jlrt.(ol  V,  Alri.  1,13,  A.  C  Ml  loi  if 
I,  Tb.  Conrt  b.i  •!>.■  |K,w<-r  lo  ippolni  unmlrM.  or  tbl'rd  irbttra^ 
■•:  .  ».  Al.0  to  r..mlt  .w.rd.:  ..  l:.  AI.0  to  ,™ov,  .rbl.rMo" 
-"7  wbo  BlKonduol  th,oi.*lv«,:  ..  ,;,.  .„4  ^^  ^,^'"^ 
•rd  m.d.  b,  lurb  .n  .rbltmtor  or  raplr,:  .  13  (J, .  it  n>.y  .l,„ 
ore.  •nrdi:  >.  U,  >nd  mar  rompel  the  «lti-nd.nn.  of  wltuMi-, 
■or.  .rbltr.t.r.:  ...  15.  28.  .„d  id.,  provide  for  tbe  l.i|„  „ 
d.»o.  dr  b,Ke  ,„v  for  ibe  purpo,e  of  a  reforrnni  ■  16  a,,. 
.H*  7-.^"",^  i''  ""  """"•  """"•'n  •■•  'PI""!  from  .,', 
1.  .  '.  "™*°"'  "  °  ^  "  ^  Tbe  Court  m.r  oLo  ,  Ir 
•rbltralor  to  .t>l«  a  c«.i.:  ..  !3. 

A  IMtlon  lo  Mt  ulde  u  >w.rd.  othorwlM  than  br  wtj  of  ,  .|„.ul 

hln  .ucb  further  lllue  a.  the  Court  laay  allow:  ,.  33.     In  cu,  ,ut 
of  the  6  wwki.  vacallon.  are  not  to  be  lounte.l:  ;^. 
An  appMl  from  an  award  made  on  a  lubmltaion  by  conwnt  l> 
l«.  to  the  «un.  Bale,  a.  appeal,  from  award,  made  by  Rlree. 
er  lh<  order  of  the  Court:  ..  17.  and  .ee  Hal,.,  J02.504 

\iTll'Z  Tr"  •","""''°""°»  ■»»-»'  ""I"  the  Dominion 
iway  Act  (R.  8.  C,  c.  371.  are  regulated  by  ..  209  of  that  Act- 
«.  airfl„  T.  Toroato.  H.  rf  B.  Ily..  23  Ont.  App.  (is. 

iK'n'ri.'-T""'  °'  ™""«»"'l»-'  "nl"  the  O»(or,o  llaihroy 
IR.  S.  O.  c.  18;,).  are  regulated  by  that  Ait:  ..  90  (15). 

urrent  with  that  of  the  Court,  of  Law  In  action,  to  enforce 
ri„     Z''-^'"  '•  '■'^'""""•'  »  Or.  483;  Ori,v,.  v.  1F«i"/ 

ir  tn  made:  Jforiian  v.  Morgan.  If.  Ont.  194. 

W„?;il'"l!'  '"'■"'"'"■'  "•  """P*!  «  "Wow  to  elect  between  the 
Won  inade  for  her  by  her  deceased  hu.band'.  will  and  her  dower 
ever  I,  wa.  lncon,l,tent  with  the  tctator'.  Intention  ,„te 
«.d  from  hi.  will,  that  .he  .bould  enjoy  both:  Z-opiv.  L^. 
,  .^'      *^'"'  '■  *»T»I'-  -'•  Or    81;   «(pl,„   V.  RIpL    .8  Or 

r  20^  iT",.'';  ■*™"™"'''  -">  0'-  3";  iroOr,,or  v.  He 
8  Or  52?'.  t!    »?        "  "    ""'"•'""••  1«  Or  42;   t.e  v.  stcKin- 

0,  v'  .v^"  "•,/■'■"*""'»■   8  Or.   435;    fie  gu(„l„.   5  Ont.   738; 

.r  son, T.-.l?/-  "'^  *'"■'•"'"  '■  "'*'"'•  22  Ont.  320;  Br 
t.  632,  BHto,,  V.  Mom,.  27  Ont.  487;  Hr  0,o.  .S*ua*  £.'.  31 
hr;  I2;.T      J    '"''"""•  '2  Ont.  431;  and  where  a  dowrew  ha. 

tL  flfn  „?'^  "^  re=lr»lncd  from  att*^r*.rd.  proMcutlng 

"on  for  dower:   »V,'.(oa.«  v.  Coc*cr»nf.  13  Gr.  79. 

•  rifbl  to  dower  li  now  regulated  by  The  Dou>er  Act  (R.  S.  o. 
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TUE  JVDICAIl'BE  ACT. 


JUI 


iBfMiti.— The  Jurisdiction  of  the  Court  of  Chancery  over  infanu-, 
was  iianjy  exclusive,  and  partly  concurrent  wltb  that  of  the  Superior 
Courts  of  Common  Law.  As  regards  the  custody  of  the  persons  of 
infants.  It  was  concurrent  with  that  of  the  Courts  of  Law;  but  as 
reflrards  tbelr  estates.  It  was  exclusive. 

As  regards  the  persons  of  Infants,  the  Court  of  Chancery  could 
make  order  for  their  custody,  education,  and  maintenance,  and  appoint 
guardians  of  their  persons:  AV  A'ctt/t.  7  P.  R.  13S;  MacSabb  v. 
ilclnncs,  25  Gr.  144;  Jte  Incin.  Ifl  Gr.  461;  Murphy  v.  Lamphirr. 
11'  Gr  241;  .Ihoh..  6  Gr.  t!32.  The  Jurisdiction  of  both  the  Courts  of 
Law  and  Equity  Is  now  vested  in  the  Supreme  Court.  The  Surrogate 
Courts  have  a  concurrent  Jurisdiction  to  appoint  guardians  of  the 
persons  and  estates  of  infants:  see  Thi;  Infanta'  Act  (R.  S.  O.  c.  JjUi 
SB.  26.  32. 

Cvstodr  of  Infants.— As  regards  the  custody  of  infants-  see  Iff 
Ketth.  7  P.  R.  I3S;  lie  Gillrle.  3  Gr  27!l;  He  Umia.  3  Ch.  Ch.  27T: 
AmIrftcN  v,  i^alt.  L.  R.  8  Chy.  (>22:  Hr  Smart.  12  P.  R.  312.  43.5.  S.  C. 
svo.  nam.  Snuirl  v.  Smart,  1892,  A.  C.  42u;  67  L.  T.  ulO;  Rf  Kftiii'i. 
29  O.  L,  R.  S9U:  and  see  The  Infanta'  Act.  ss.  2-4. 

The  power  to  remove  testamentary  guardians  is  now  expressh 
Riven  to  the  Court  by  statute:  The  Infanta  .Ut  (R.  S.  O.  o.  1.".3),  s.  2i'; 
.ind  see  Re  X..  1S99,  1  Ch.  ,';2i!.  Formerly  it  was  not  customary  for  th,' 
Court  of  Chancery  to  exercise  Jurisdiction  in  regard  to  an  infant, 
unless  the  infant  had  some  property  in  respect  of  which  the  jurisdic- 
tion could  be  invoked:  Wcllcalcu  v.  Uiaufort.  2  Russ.  21;  flapton  \ 
Clarke.  3  D.  R  &  J.  682;  but  the  right  of  the  Court  to  exercise 
jurisdiction  is  not  considered  to  be  limited  to  cases  in  which  tlie 
property  of  the  infant  is  involved:  He  spcnee.  2  Ph  247-  /(.■  Tiniii 
2  Dr.  &  S.  481;  Re  Smart.  12  P.  R.  312.  435;  see  S  c'  <r,i,  „„,„' 
Snwrt  V.  Smart.  1892,  A.  C.  42.-i:  67  L.  T.  311);  Re  MeCr,,::..  1S9L\ 
2  Ch.  246.  Any  suit  relating  to  the  estate  or  person  of  an  Intaiil 
and  tor  his  beneUt  has  now  the  effect  of  making  him.  whether  plaintlB 
or  defendant,  a  ward  of  Court:  Uunn  v.  Gilbarit.  1  Dr  &  S  336 
Re  Bcrte.  9  H.  L.  C.  440;  Penilietott  v.  Uaerory.  2  Dick,  736, 

There  Is  nothing  contrary  to  public  policy  In  a  mother  havIuB 
no  estate,  transferring  the  custody  of  hor  Infant  child  to  a  grand- 
parent who  undertakes  to  malijtain  and  educate  him:  rhiaholm  v 
Chlsholm.  40  S.  c.  R.  115. 

M«iat.ii«i,M  of  InfM,tt.-The  Court  has  power  to  order  the  sale  of 
infants    estates  .hen  ne.essary  to  provide  for  their  mnlntenanc,  .ir 

o  dilapidation  or  depro.  lation  from  any  other  .ause.  the  IntantN  in 
terest  reqtures  It:  Tl,e  Infanta'  A.t  ,  R.  s.  u.  c.  l.-,3),  s  5  The  Court 
atule",  u"™?!  ''";:''"°\'""  ■"  "n  '""'nl'  -"ate  tor  his  maintenance 
atul  education  A.«(,o»5ft  v.  Aahbouah.  10  Or,  430:  The  Infants'  .4.1 
(K.  S.  O.  c.  153).  ss.  :!   (2).  IC,  2a,  lil. 

motlevfl^'h""  ",  'h';"  V*""  ""'  '"°""  """  ""  J'Tlsdiction  to  order 
monejs  .„  be  raised  for  the  maintenance  of  an  Infant  bv  a  sale  or 
mortgage  of  ,he  Infant's  reversionary  interest  Z    "a  ,y   b  cause    u 

(  h.   D.  o9,;  .1,,  L.  T.  51)9:   Re  Badger.  191:!    i   rh    385-    los   T     Till 
but  in  Ontario  see  77,..  Execution   ic,   -It   S.  o  c.  M)',   34. 
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JURISDICTION  OF  THE  SUl'ilEMK  lulHT. 

An  Injunction  lo  restrain  a  breath  by  an  Infant  of  an  apprentlci-  s..  , 
l>  deed  was  refused:   Uu  Fraimaro  i.  Buraum.  43  cb    D    16o-   but 
lontract  entered  Into  by  ao  Infant  which  is  for  his  b<Jne!it  is  binil- 

on  him  and  may  be  enforced  by  Injunction:  llnmlcy  v  Smith 
9.  2  K.  B.  235;  100  L.  T,  731;  «„,(,/  v.  Thompmn.  1311    1KB   304  ' 

L.  T.  836;  Oobfrl,  v.  Umu.  11)13.  1  K.  B.  r,M;  los  I.  T  ■•■!'•  and 
ere  an  Infant  has  obtained  money  or  property  In  eircumstani  cs 
Ich  amount  to  fraud  It  may  be  recovered  from  him  Coir^m  v 
M.  1912.  2  K.  B,  419;  106  L.  T.  984;  S(or*,  y.  Wil.on. 


1913. 


K.  B. 


For  further  Jurisdiction  as  to  Infants:  see  poj(    p    23    and  sec     '■' 
notes,  and  Rule  618  and  nr'es.  '  "" 

II«ita«..-In  the  last  edition  of  this  work  It  was  stated  that  the 
h  Court  of  Justice  had  Jurisdiction  to  declare  a  marriage  null  and  ' 
I.  relying  on  the  dictum  of  Boyd.  C.  in  /.o,.;,„  v.  Cl,am„crlai„.  18 
296.  Later  decisions  serve  lo  show  that  that  dictum  is  erroneous 
the  proper  conclusion  seems  to  be  that  the  Supreme  Court  has 
matrinionlal  Jurisdiction  except  to  grant  alimony,  and  to  adjudl- 
on  the  validity  of  marriages  where  the  question  arises  Inci- 
ally  In  an  action.  The  Court  has  refused  to  annul  a  marriage 
tapotence:  T.  v.  fl..  ,.,  o.  L.  R.  224.  and  on  the  ground  that  the 
ies  were  related  within  the  prohibited  degrees-  Sfas,  v  l/„„  »■■ 
..  R.  559;  and  on  the  ground  that  one  of  the  spouses  was'  Insalle 
le  time  of  the  marriage:  Kiiip  v.  Ilirmrn.  47  C.  1,  J  ■>?,•>  .„a  ..„ 
■d  V.  spnrr.  4  O.  W.  R.  !IM;  Sf.,l„„  v.  Mnlotl.  4  O.  \V  v'hoV  1577-^ 
«n  V.  Hallm^n.  3  o.  W.  N.  976;  and  see  Holmesteds  MaMmuMa] 
itlutmn  m  Onfono  and  tjurhec.  pp.  3  e(  3,q, 

y  The  M«rriaac  Ar,  ,  R.  a.  O.  c.  1481.  s.  36.  ,hc  Court  Is  empowered 
.nul  certain  marriagcs-but  in  view  of  the  B.  N.  A.  Act,  s  91  ("61 
ralidily  of  this  Act  appears  to  be  questionable:   sec  Holmested's 
monml  JurUdulm,  in  0,i(,„io  ,„„(  Quebec,  pp.  14  .(  s,-,. 
!i'*',"f  "■-"'"•-The  Jurisdiction  over  Idiots  and  lunatics  is,, 
Wilatcl.  so  far  as  regards  obtaining  de.laratlon,  of  lunacy    an.l  " 
ding  for  ,he  sale  of  lunatics'  estate,  and  for  their  cus"odv  a,ul 
enance.  end  the  payment  of   their   debts,    by    The  Lvm<'„   A,, 
ft,  /„,      ;  '■    .       '^'"'  ^""^  ■"•'  Jurlsdicilon  to  authorize  the 
Z    189V2Ch'''378°;TL.'T.''6-,'"  "■""•■  '"  "'"'  °"  ™"'""'- 
•yi«g  W.H..-The  Jurisdiction  of  the  former  Court  of  Cliancerv 
ly  waste  was  part  of  the  coi  current  Jurisdiction   of  the  Court  ■;'; 

was  exercised  by  means  of  injunction.  The  jurisdiction  of 
r  original  y  arose  in  Kngland  on  account  of  the  incompelencv  of 

of  c  „  '■  '°  *'""  "'""""'"^  '''"''■  The  Jurisdiction  „,  th,' 
of  tuanccry  wa.s  originally  cunlincd  lo  cases  of  wha  was  1„-  ■, 
•hat  misleading  use  of  word,  called  "  equitable  waste.'  nica-ilng 
y  acts  which  were  deemed  waste  only  in  Courts  of  Kqu  y  and 
.ich  no  action  would  Me  a,  law;  and  ,0  cases  where^m  ;as°e 
en  actually  committed,  but  was  threatened;  but  the  Court  I,  now 

VAn',T  'V'"","'"""  '"  '"""""  ""'"'■■  ""t^^lthMandlng  that 
rts  In  possession  claims  by  an  adverse  legal  title-  see  s   17   i,,,ra 

.bolshe,  the  distinction  betWM-n  legal  and  equitable  waste.' b" 

^r^  h,  ."'"  "  "■"''°'  '"'■  '""  "'""""  Impeachment  of  waste 
W  right  to  commit  equitable  waste,  unless  an  Intention  to  con^ 
'<  right  Is  ,-xpressed.     See.  however.  /„   re  CeLrtwviQht.  AvI.  v 
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THE  Jl'D.lATlRE  ACT. 


Iptrfunn- 


Xeicnan.  4!  Cb.  D.  032;  Daahicood  v.  Uigniac.  1891.  3  Cll.  306;  J/.ux 
T.  CoKi'!(.  1892.  2  Ch.  25.1. 

All  tbe  Dlcetl«B  of  anclpnt  learDlDg  as  to  waste  are  Dot  to  be  trans 
ferred  wltbout  dIscriialBation  lo  such  a  country  aa  Ontario;  Uijon  \ 
Reavehti.  9  O.  1..  R.  6 

A  mortgafteo  of  a  term  of  years  betng  In  possession,  may.  at  th. 
suit  of  tbe  mortKagor,  be  restrained  from  committing  waste,  evm 
tbough  be  bave  obtained  tbe  consent  of  the  reversioner;  vhiahotm  v 
Sheldon,  1  Gr.  318. 

A  mortgagor  In  possession  will  not  be  restrained  from  cutilng 
timber  for  fuel,  fencing,  or  repairs  upon  tbe  premises,  but  if  th.> 
security  Is  scanty  he  will  be  restrained  from  cutting  timber  for  olht'r 
purposes,  at  the  suit  of  tbe  mortgagee;  Rusa  v.  Milla.  7  Or.  14:.; 
King  V.  Sinifft.  2  Ha.  239;  or  at  the  suit  of  an  execution  creditor' 
Waton  V.  VarjH'ntfr,  13  Gr.  329. 

An  Injunction  bas  been  granted  to  restrain  waste  pending  litigaliDn 
as  to  the  ownership  of  the  property:  CkrUtie  v.  Long.  3  Gr  630 
RoMnt  V,  Porter.  2  L'.  C.  L.  J.  230;  and  an  Injunction  has  also  Utii 
granted  to  restrain  waste  in  favour  of  an  unpaid  vendor  agaln.st  a 
vendee  and  his  assignee;  Latcrfncc  v.  Judge.  2  Gr.  301;  Ftrrirr  •. 
Kerr,  2  Gr.  668;  Mitchell  v.  UcOaUey.  6  Gr.  361;  Walth  v.  Brou.ti  I 
U.  C.  L.  J.  68;  JfcLeon  v  Burton.  24  Or.  134;  Summers  v.  Cooi 
28  Or.  179.  A  tenant  tor  life  who  la  not  entitled  to  bold  without  im 
peachment  of  waste,  may  be  restrained  from  committing  any  wastf 
In  an  action  at  the  suit  of  tbe  remainderman;  Clow  v  Clow  4  Om 
355;  but  see  Drake  v.  Wigle.  22  C.  P.  341;  Haunitert  v.  Br'ealcu  :. 
Ont.  603;  Munaie  v.  Limlmy.  10  P.  R.  17-.  and  where  the  tenant  for 
lite  holds  his  estate  without  Impeachment  of  waste  If  he  Is  guili.v 
of  malicious,  extravagant,  or  capricious  waste,  that  was  form.rrv 
called  ■■  equitable  waste,"  and  may  be  restrained  at  the  suit  of  thr. 
raversioner  or  remainderman;  aarth  v,  Coffon  1  W  »  T  I  C  Fn 
"^  ^'?"1'-  *'"""'"■''•  2  \'«™-  138;  Roll  v.  Somerville.  2  Eq.  Ca.  Abr 
;°n»?°r,'   \\a"T'''   '■"'   ^"°-    """^    '"'<*''-■"•«•<■"    V.    Uicklethu:.nl. 

11  ve  L,  "■  ;■  '■  '"■  "'  '■""■""  ■»  f-^^'^'-ed  from  merely  per 
missive  waste:  see  In  re  Vartwrighl.  .Iris  v.  Kewman.  41  Ch,  D.  r„12 

,„;^o'°  »""'=»''■''  ""'to  by  tenants  for  Hie,  or  years;  see  44  C,  I.  J 
li5,  8  Columbia  Law  Rev.  425;  134  L.  T.  Jour.  354. 

wcste'T„"™I.r  v"u°  TTT  """""■  "'  ■■'■«"""=1  Tom  committins 
T  I  r  iJT  ,i  """'"■.•""'■  "''-■■  S""'"'"'  "»e.  Mos.  224.  1  W.  4 
i.  u  L.  tq.  13,  except  after  possibility  of  issue  extinct-  4Ho™.-i, 
0™,Tol  V.  Jfortborou,*.  3  Madd,  538;  Atrahall  v.  Bus"   2  Sw   17? 

A  purchaser  who  has  gone  Into  possession  and  has  failed  to  meet 
"err^Yor  66  "'"'  ""  "^"'""'  '"^  •'™"""'"»  waste;    'cl^"" 

Speelllc  P.rf,n.„o..-The  jurisdiction  of  the  Court  of  Chancerv 
jurisdiction  „,  the  High  Courtt  als^  dtretirary'";:  r™"*,"','!'- 


JIRISDICTIO.N  OF  THE  SLI'KEME  COURT.  Xd 

603.    SpertlM  geiierall,.  the  I'oort  ot  chancery  refuged  to  decree  ,^  , 
Ic  ptrforniMce  of  contract,  or  obligations  except  In  thoM  caM  In 
1  there  wae  no  adequate  remedy  at  law  for  breach  of  the  aare.^ 

and  Is  which  the  Court  could  superintend  and  enforce  the  «.-„. 
jf  lt»  .lecrce:  yo*n.on  v.  Jfoiifrjol  rf  fill/  of  Ollawa  By  2-  Qr 
oelther  would  It  enforce  »pecllic  performance  ot  mere  voluntary 

°"T,''  f  ,':,T"-  ''"J"  "  ■*■"  ''-K^"«'"'^^''^»  fr  the  sale  or 
g  of  land  win  be  specllically  enfori.  d  D.nnwn  v  «,  „„,,/„  7  n" 
(Immon.  v.  Camplxll.  17  Or  612;  H,Tt,.r  v.  Pe„r,;-  l»(,o  i  bh  D 
m  agreement  for  lease  of  an  undivided  molely  of  mineral  nroi 
I,  even  when  made  by  parol,  If  there  have  been  acts  of  „art  per 
noe;  l~h,f,n.m  v  P.mill.  is  Or.  S;  Ilull.r  v.  ch„rrh  16  Gr  ■'!}'.■ 
mid  y  McKinno,,.  26  Or.  12;  but  payment  of  the  whole,  or  in' 
purchase  money  1,  not  an  act  of  part  performance  auBclenT  to 
parol  evidence  of  a  contra,,  for  .he  sale  of  land«  J„,„„on  ° 
mada  to..  »  Or.  S.-.S:  the  a.ls  of  part  performance  relied  on 
»  such  as  cannot  be  referred  to  any  other  than  the  alleged  con- 
Aldtrton  v  Maamm,.  :,  Ex  t).  2M;  7  Q  B  D  174TAnS 
67;   Bc.,on   V.   .v„cll.    6   r.   V.   ,..  J.   94.     Totting  the   purchter 

2-  Oh'  -l'.  Ihls  ca.si.  was  reversed  In  appeal  on  another 
see  !0  on,.  App.  291.  a..  .0  how  far  .signing  the  deed  tiZut 
J,l  T,""^'"'-   "  "''"   ""f™^""--.   oi-  evidence   ,0   satisfy 

purchaser  under  a  contract  tor  sale  ot  land  In   not  entitled  .„„,„„    , 
c  ee  tor  ,p.afic  perforn.ance  by  .he  vendor,  unless  he  has  been  "-o'   ,[l't. 

In  Ihe   pertormuncc  of   the   obllgatloon  devolving  upon   him 
'ZJT'  V"J  r  ""■  ™''"™"  ™  '"«  ■«"  wltW^a  re": 

tract  IV,w,i'"'  '^"1  "'"  """"""'  '"  '•"■"'™  "'^  "■"«  "' 
in.  .,,    ,j  1,    T.  364;   but  though  a  purchaser  by  laches  mav 

er1e'"eTtme',T  '.""  ^"''"  '"  ="""•'  P^form^an^:  h^  m^^ 
"?'  "V,^-. '°. ""'"""''■  '"'''««■'■"  V.  iff„,„n.  1900,  2 
;  fort..     Itl    Jl  ""'  ■'^^  °'  '""•  ""^  '»  »<"  ™""<><i  to 

b    a„H     .   ^     ,^'*"'"-  ""'  °°"'  ">  ""■  »"«»■"'  <>'  fe  price 
S^and   see   Pon/clerafion    lAle   v.    Lu6o((,    27   Ont.    App    per 
.A    at  p.  326.  whereas  -n  the  case  of  good,  he  may  recove 
I   to   the   amount   of   their   value,    and    not    merely    the   price 

itlmes  where  the  vendor  is  unable  to  convey  all  that  he  con- w. 

°ahl      a;d"^r  "■  T"""^  '°  ''""'™  ""  contract  so  ?arSbU,;'".1;e' 
I  able,  and   .he  purchaser  will   he  allowed   an  abatement   In  """  i' 
Z  T-"'-:"-  »""'•  >"^  purchaser  was  entitled  , "a  con  •""" 
free  from  the  dower  of  the  vendor's  wife,  and  she   refused 
°mem      r^^f'  "'"'•'"'  P"'"''""'"-^-^  »»»  decreed,  but  with 

'e.  .8  Gr  20.;  .<  On..  App.  161;  11  s.  c  R.  3.iS  But  where 
,TZ.  ',"  '"ill  """""''■IP  ''""l"-  t""  "Wing  to  his  co.,.ar.ner 
to  Jon    In    the   sale,    .he    vendor   was   only   ul.le   to    convey 

Wed  Interest,   the  Court   refused  to  decree   cine   perform 

lr,n""oo!'    i"'  P""""'"  «1"'  »n  abal,.menl:    Croin   v.   K„ppl,. 

..;,;.;     V'"''  ""■  ''■■"""" «' ""-  "»"■  >»■  <""'■'■•■'>  mto 

'   for  the  exchange   „r  lands   had   no  title   lo   the  lands   he 


\ 


I 


IDE  .TI-PICVTI'HF   APT. 

projiont^d  to  give  In  exctaanf!*'.  bm  Ihe  title,  as  the  tlcfendanl  kn<w, 
wag  lu  tile  plaintiff's  %'lfe.  It  was  brld  that  tlip  dofendnnt  rviiM  tw 
00  ttiat  ftrouad  repudiate  thi-  contrai't.  and  the  plaintiff  bavlia- 
before  action  tendered  a  eonveyanr*"  from  bis  wife.  sitecISc  perroni, 
ance  was  decreed:  St.  Dt'nts  v.  Higiiint.  1\  Ont,  L'.lo. 

A  contract  for  the  sale  of  laud  Involving  a  breach  of  trust,  will  n.,- 
be  specltically  enforced:  Drivis  \.  ijruy.  lyoi'.  2  Ch,  606;  S7  L,  T,  v:: 

Specific  performance  of  an  agreement  for  the  exchange  of  lands  iii 
the  United  Stales  for  lands  In  Ontario,  was  enforced  at  tJle  suit  of 
the  owner  of  the  lands  in  tlie  L'nlted  States:  ilontgomeni  v.  Rujtpnn 
burg,  SI  Ont.  4oa. 

A  covenant  to  build  cottages  of  a  specified  character,  was  speclflcallx 
enforced:  Molynrux  v.  RU-hnnl.  lilofi.  1  Cb.  34:  93  L.  T.  69S. 

The  sale  and  specific  delivery  o'  chattels  may  be  enforced  wh.n 
damages  would  laanifestly  be  an  inadequate  compensation.  So  aip,, 
the  specific  delivery  of  heirlooms:  Pu$''!i  \.  Fuacn,  i  V,',  A  T.  L.  t.\  Eii 
901;  Somersil  v.  C'oot.!fii.  1  \V.  i  T  1.,  c.  Kg.  96;;;  of  chamls 
of  unique  value:  fiUi  v.  Hciul.  3  Ves.  70;  ^iilct.  v.  Orau.  i  Drew 
Cil;  Doiclwg  v.  Briljtmana.  2  J.  i  H.  544;  TAorti  v.  comwisjioti,  < 
u/  Works.  32  Beav.  490;  Klais  v.  Urigri  Wu  Co.,  33  ch.  I).  .iil2;  ..:, 
L.  T.  s;'.l;  may  be  enforced;  but  specific  delivery  of  merchajidike 
will  not  usually  be  decreed:  Buxton  v.  i,i«l,r.  3  Atk.  384;  fothcniiu 
V.  ffoii  l.iii.l.  17  Eq.  141  :  but  a  contract  relating  to  saw  logs  htt.s  „.  a 
SDeeitically  enforced:  fnniall  v.  \r,imiri(lg,:  r,  Gr.  CM;  flial 
Corbii.  4  Gr.  4.');  SIcvnson  v.  riarl.  lb.  541;  Fuller  v  Richmiiii,i 
Gr.  24;  4  Or.  657. 

t  An  agreement  for  the  allotment  of  shares  in  a  company  i! 
any  shares  remain  available,  may  be  specifically  enforced-  ivi, 
V.  UiiMgh  lly.  Co..  17  W.  R.  ,-,7;;  Ferguton  v.  IVil.on,  2  fhy  7; 
Canada  Li/r  Asan:  Co.  v.  P,;  I  .V.inula.cfg  Co..  20  Gr.  477;  and  aBr,.- 
ments  for  the  sale  of  shares  In  companies:  Uuncu/I  v.  Albneht  v 
Sim.  190;  fhc^ie  v.  Kenuard.  3  D.  &  J.  27;  Turner  v.  i/oji.  32  1,.  T 
.'i:  and  tor  the  transfer  of  shares  in  a  loiupany:  .ViUngor  \  Curni  ■ 
1).  W.  N..  p.  202:  and  for  the  sale  of  patents:  <:,„i,-nt  i.  (Jilison  :'."  ii,,, 
uo7;  or  future  Invenlions:  Printiua  Co.  v.  Hampton.  L  B  19  Eq  4S ' 
for  the  sale  of  good  will  with  business  premises,  and  fixtures  Hwslh  i 
Pclen.  20  Eq.  ill;  iluisop  V.  Jlrisoii.  18  Gr.  4,-„1;  17  Or  ;160;  16  Gr  :lo' 
or  with  iilant  and  trade  .secret:  Itrnson  v.  n/iil.AeoJ  1  S  *  S  7) 
but  not  of  good-will  only:  Unxlrr  v.  fonnoly.  1  J  &  w  r,so  K  ..m 
tract  betwcn  several  manufacturers  not  to  sell  goods  manufa'clurMl 
by  them  below  a  stipulated  price  may  be  enforced:  Thr  Ontario  .s  ^■; 
Co.  V.  Ihr  ^,,Jchant,  Salt  Co..  1«  Or.  .^40;  as  nl™  agreements  n- 
to  trade  within  reasonable  llmils:  see  Hol^mb  v  Vij-on  .-.  Gr  7^ 
.:.3:  but  condlllnna  as  to  the  price  at  which  goods  are  to  be  sold  liv 
r«".w"^"°,'.  '"'"'''''■''  ''^'"°*'  "■"'  »"*-P">-<:haser:  Ta,l,l„  v.  .vferioiit 
19"4.  1  (  h.  3o4;  SO  I..  T.  628;  MrGrnthrr  v.  Pitcher.  1904.  2  (■••.  306. 

A  contract  which  on  its  face  does  not  aps.ear  to  have  been  int.  lul.O 
to  be  a  final  and  concluded  agreement  will  not  be  specifically  cufor..  J 
Pag.    ,.  ^„r,ol^.    .„  U  T.  23.    r.Sl;    H0d,n„   v.   Thrlaril    1»3   I,    T    .I„, 
s.;  Hatz'rlitt  \.  .ilesand-r.  105  I,.  T.  4;;i 

^  Where  the  prke  was  to  be  paid  In  the  share,  of  a  svnrtbate  lo  I. 
.nrmcd.  the  nam,,,  of  whose  objects  were  not  defined  nor  ascertain:,!.!. 
With  ™i„,y.s^e,fic^Kr,„rt„a„ee  was  refused:    „aug,as..   «,  .     , 


JL'RIi 

A  covenant  by 
lit  b\n  iMsees  of  fl 
apeclHcaily  enforce 
ben  Co..  1893.  1  CI 

SppHflr  perforn 
not  be  decreed,  clt 
citrtnt  party  t.  ai 
I).  G4.'5;  but  flpf  R. 
$on.  1900.  2  Q.  B,  fii 

As  to  speciQc  I 
liartnersblps:  st-o  s 

Afreementfl  for 

Wilton  V.  Wilto».  1 
SometlmfR  wh*r 
positive  part  of  a  ct 
rtnrtrart.  tbe  latter 
sine  at  a  piirtlrulni 
wrtrer  tn  write  for 
providra  that  tho  si 
if  the  plaintifT,  or 
lisher  during  the  ( 
forced:  LumWy  v.  1 
?8;  miff  V.  ViJss'U. 
".')2;  Broun  \.  H,ti 
Hor,  94  I,.  T.  Jour. 
ttbie:  Ehrmnnn  \.  t 
fthere  there  is  no  s 
granted;  \VhitMoo>l 
G'imtton  v.  Cu»nini 

And.  as  a  ruJo.  v 
as  tlip  Court  ran  oi 
>laratnry  judpmt'ti 
l/'tninj;,    120  r,.  T.  . 

Wbf-re  th*'  specifl 
'f  a  railway  lu  all 
"Tinance  will  not  h 
1'  hy  niaridiiniuK  or  1 
"SOnt.  3^!^;  Bickfon 

The  Court  has  r- 
raem  by  an  RIectrii 
sfr^ets  at  certain  ho 
not  oversee  the  f'arr, 

'  HtimHton  furf.  t  It 

In  I'ases  where  Ci 
able  rijlief,  they  canii 
ing  an  agroemt'nt  f( 
'^i*-.  2  Q.  jj.  :.'0.-.;  I 
'Jf'ep.  J  A..  18  Out. 
■'••'o  juristtirtion  of 
"'-■^•'s:  Rf-o  The  i\.unt 
'''I  and  Ct  1 


Wmm^ilvMi^' 


JL'RISDK  TIUK  OF  TUK  SITUEIIK  ciHRr. 

coveiiMt  by  a  l«sor  tu  .-mploy  a  porter  f„r  tbp  B.n.rai  ben.  l,i 
i,  lM.»e.  of  flat,.  ,.»  held  not  to  be  one  whl.h  tbo  Court  ,ould 
tldly  enforce:  H„„  V.  rv  Mutual  Tanlin,  H,«mi„«,T  A°.» 
Co..  1893.  1  Ch.  116;  «T  1.  T.  »2il.  ••■mmjiir  tAiim- 

irrlBr  ferforniance  „f  an  aBr,.,.ment   to  ref-r  to  .trhltratlon    will 
.  decreed    elthet-  dlr-ctly  or  Indirectly,  by  ..omp.lllnK  Ih,    reca 
It  party  t.   appoint  an  arbitrator:  ff,-  Umith  ,(   v,,„„    ...  ,,    „ 
5:   bnt  ,ee  R.   S.  O.  ,.  f.:,.  s.   S;    .W„„,ftr«(.r  ma],  r,uml\     I-  „l 
1900.  •  g.  B,  (m;  83  L.  T.  4B.  '"^ 

,  to  spcclBr   Lcrtormance   of   a«ard».   and   contracts   nlailn.,   ,„ 
erstiips:  si'o  nupia.  p,  i*.  "■ 

;!rimoI°V5'"r"°"  "'  ''■'""•"'°°  ''^""  -">■  '"■  »n'Tced:  > 

metlme,  where  the  (-„„rt  cannot  decree  „pecltlc  perf,.rmanr..  „f  a  s 

re  part  of  a  contract.  If  the  contract  Inclnde,  a  scparat e-.Hvc  ■ 

.«.  the  latter  may  be  enforced,  c.,, .  „„  aBre..,n..„t  by  1  » 1,  ^i!      , 
.t  a  partlcnlar  place  cannot  b,.  enforced,  nor  an  aRrcntc'lt  br 
•to  write  for  a  particular  pnhllshcr;   but  If  the  aKrccmcnt  also 

„1  n,^,;  "'T:  ':  ""'  '"  """'  """■'"'"'•  """""'  "■'•  "on  n 
Pla  ntlfT,  or  that  the  writer  will  not  write  for  any  other  „„1  - 
durlUR   the  enga.entcnt.    the    negative   asrecntenl    .n:,v    le'  en 

iro,,,i  ,.  Il„ri„;:  lis  I.  T.  JsS;  sl.ir  \.«s,i„l"r  Co  V  OTo,' 
t  1-.  r.  Jour.  J-.2;  but  6uch  ueiratlve  covenant  must  be' rea.son- 
Khrmunn    v.  Wvlliolo ,.   !si>s.    l    fh    671-    -,S    L    T    64t  l 

d.  W(ii(icoo<;  >.  Uardman.  !S91.  i'  ch  416-  U  I  T  "!« 
'on  V.  Cunniiiijbam.  iSW,  I  Q.  B.  i :>;■,.  ..      .    .i    , 

'ronr".  T'  "h"'"  ""  ■'"''^'"''  "'"""'■  "'  "  ""'"■■>'■'  I'  "«  such  I. 
Court  can  order  to  be  .pccilicany  performed,  it  cannot  bv  a'" 
tnry^judpnem.  Indlreetly  grant  that   relief:  C.„„,,.,,"    „„'  I 

'•re  the  speclflc  performance  of  a  contract  Involve.,  the  worklnit  ,■ 

«"wni  n ;"  "," """:""  '"■■ »" ""« '» -«.  »i'e,.X  per  .; 

ce  ivlll  not  be  decreed,  nor  will  the  Court  attempt  to  enforce'" 
33S.  Bkklord  \.  ll„ithum.  10  S.  C.  R.  23;-,. 

.v''°'n  V1e'c,;,';/".';1,  •"  "T'  """"''■  P^""--^^"-'''  of  an  a^rce. 
■y  an  Rlectnc  K.lhvny  Company  to  run  It.,  cars  on  certain 
"t  certain  hours,  and  with  .ertain  officer,,  a.,  the  Tour    c,"  5 

:r;  ^  ;.'";;''';:r '""  •■' ""  ^'■^'"""" "  '™"""^  T.""«:r: 

'•'(on  Stre. ,  „,,,  Co..  ,^  O,  I     R.  M2;  10  O.  I.   H    r,54        '""""""' 

as™  where  County  Courts  l,a>e  ,i„  iurisdiction  to  dcree  cuuit-  ,. 

ainem  nTT°'  "'?""'">  '"■'■'"  '""""  ■"'''"-'»'.■-  '»■  <rea..  '■■: 
o    1^      "  ■■""'  ""  ""  "'■"""   '"'""':    '■«■"■'    -    "'■•f-s 

I^A..  IS  Ont.  API,  41-  but  since  the  latter  ,:aiiO  the  eoulf. 
rlsaction  of  the  county  Courts  ht,s  been  restored  in  c.t'"  , 
'■<•  l>',-  n.unln  C.urls  A,  I   |H.  S.  (I.  c    -.Si.  ,.  22  ,,/,,   ,f,.   i^,. 


S«c.  3. 
Ci.Nlr»CI  ft,: 
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THF  JIDICATIHE  ACT. 


•M.S. 
DIICDvrry 


Siaunrr.  Tbli  vat  rurmrrlr  a  pan  of  >be  eicluilre  Jurladlr 
tlon  of  ibe  Court  of  ChttncPry.  biK.  ?yeo  before  the  Judicature  Aft. 
tjw  Common  Law  Coorti!  wero  emuowered  to  compel  diarnvery:  p^e 
R  ?*  0..  1S77.  c.  50.  M  I'lfi.  t-f  «r«-:  41  Vict.  C-  8.  a.  i  DiBcovery 
ill  iKrw  an  Incidental  |>art  of  the  relief  which  may  be  obtained  In 
vvery  action.  This  may  be  obtained  by  a  plaintiff  asalnst  a  defen- 
dant, and  by  a  defendant  against  a  plaintiff.  The  method  of  obtain- 
ing discovery  U  preicrlbed  by  Rulci  32'.33'.  348-353.  Actluai  fur 
discovery  only.  In  aid  of  a  forelga  action,  will  not  be  entertained: 
DtcvIus  v.  Pfrui'um     iano  Co.,  41  Ch.  D.  151. 

MsltlpUeitr  of  talts.—The  mode  by  which  a  multiplicity  of 
suits  in  reference  to  the  same  matter,  was  avoided  In  the-  Court  of 
Chancery,  waa  by  requiring  all  persona  Interested  In  the  subjprt 
matter  of  the  litigation  to  be  pi''-de  parties  either  aa  plaintiffs  or 
defendants  in  one  suit;  but  as  this  general  rule  sometimes  operated 
inconveniently  it  was  in  certain  classes  of  cases  provided  that  some 
only  of  the  persons  interested  need  be  made  parties,  and  that  those 
who  were  not  madL  parties  should  be  sufficiently  represented  liy 
those  who  were  made  parties,  aad  should  be  bound  by  the  proretii 
logs  as  If  they  had  been  themselves  parties:  (see  Xalcs  SC,  7^-7: 
79-87,  and  notes),  or  else  it  was  provided  that  ihe  panics  laterested 
need  not  all  be  made  original  defendants,  but  iBtght  be  added  as 
defendants  at  a  later  stage  of  the  proceedings  <s«e  Rule  490) 

See  further  as  to  the  prevention  of  multipli'  i'v  of  -suits:  se-'  ]*;;;, 
and  notes.  inU^. 

DeeraeiaK  the  laane,  or  CaaeellaUoB  af  Pwtaata.— The  juris- 
diction conferred  on  the  Court  by  this  section  to  decree  the  issu.-  ^r 
cancellation  of  patents  is  probably  confined  to  patents  issued  by  ili. 
Provincial  Government.  The  Court  of  Chancery  would  formerly  re 
scind  a  iiatent  for  land  Improperly  granted  by  the  Provincial  Govern 
ment.  although  the  grant  were  void,tble.  or  even  vola  at  law  Jfarfin 
V.  Knnedi/.  -1  Gr.  btl.  But  it  would  not  set  aside  a  patent  issutil 
upon  a  deliberate  view  of  all  the  circumstances,  where  there  waa  no 
fraud  or  mistake:  .-impjon  v.  Grant.  5  Gr  267;  Boulton  v.  Jetny  1 
E.  t  A.  Ill;  Barnes  v.  Boomer.  10  Gr.  M1\  Kenneii/  v.  Laujtor  H 
Gr.  2.4:  and  see  Farmer  v.  lifiniwfonc,  8  S  C.  R.  140;  even  'hotigb 
the  patent  issued  contrary  to  a  report  of  the  Heir  and  Devisee  Com 
mlssloners  as  to  the  party  entitled:  lf,-/)(ormi-  v.  McDiarmid  9  Or 
144;  nor  if  the  plalntitl  had  an  opportunity  of  bringing  the  mat.rial 
facts  to  the  attention  of  the  olBcers  of  the  Crown  before  the  patent 
issued,  and  neglected  to  do  so:  Mahm  v.  McLean.  13  Or  361  But  . 
patent  Issued  in  error  might  be  rescinded;  cj.,  where  a  patent  issued 
to  a  third  party  after  another  party  had  contracted  to  purehase 
and  had  gone  into  possession  of  the  land:  Jfortj,,.  v.  Kennedy  l  Gr 
61;  JKoraciz-Ocneroi  v.  mil,  s  Gr.  532;  or  where  It  Issued  w.  :eo,- 
proper  eonslderatlon  by  the  officers  of  the   Crown  of  all   the  fae- 

LZl     \,f /f  '"  °'-  -'"'■   "'  "»"   '^»''^''   •"  A.,  when   an    order 
in  council  had  been  passed  for  the  grant  of  the  land  to  B.:  Atlorn.,- 

V  C)  !' ,    ^    ,!"".'■"""■  ^"""-  '"^''  "'"'  ""■  '""■  Jurisdiction:  see  for,), 

ratj  V        f "",'?  '^"-  '■  °  '■   "  '•  "'"■'•'■'■'■  ^'"'"f  Co.  y.  roMt 
Lake  llmmg  Co..  18  0.  I..  R    2lr,-   10"  I     T    17^. 

-■7  0.  L.  R.Mi;,jo.L.  R.  '■■ 


Btirtlet  V.  Drhii'^j, 
Zock  V.  Clayton.  LS  <>.  L   R    447 


if  the  ,    ,  „,  1  ","'!"'  '""'  '''"•■''  "O"'""  ^  entitled  to  compensat 

.t  the  |„„ent  l,e  re^elnded:   .«„„,,-,„  v.  r„urrl,  ,voe,V(,,,  .,„pr„  ■  /.••■,  , 


JURISDICTION  or  HIE  SmiEMK  COLBT. 
rfOneral.  15  Gr.  W:  and  wt  Urlnt,rf  v.  .4((omfi/ o,»«„,    ,,  . 
.ould  not  be  eDtltW  ,„  ,ny  con.penwtlon  oo    he  Mtenfhiln,     V 

r.  Pomrroy,  9  Or.  474:   *Vlr„»  v.  o;..,i  ;,„»,.   Mf,!,  ,,„     '  '"" 

.  .Lre  .he  Att<,rney.o,.„eral  appear,  to  have  b«.n  a  L  ^ 
the  patent  waa  Impeached  for  fr.ud  '"^ 

Court  may  be  onable  to  grant  relief  where  third  par.lea  have 
d.  title  under  the  Itdpeached  patent  witkou,  noMre  „f  the 
/doctor  V.  Or«.,,  »  or.  26.  224;   but  .e.  «,,,„.'  ,  "C?„" 

rourt  by  virtue  of  lla  JurLdlctlon  to  decree  the  liue  of  patent, 
.0  .  however  en.ertalti  a  suit  t„r  the  apociac  "«„1Z'  r^^ 
rln  council  for  the  grant  of  land;  .s-i„p,„„  v.  Or",,  fS?  -s" 
>(h  there  la  Jurladlctlon  before  the  l«,ue  of  a  patent  to  esiab. 
right  to  the  lasue,  the  Court  will  not  «r,  i„  ,h  . 
Ma,  ground  for  Invoking  the  JurMrt'loiT;'',  ?  Z.TZ,.!! 

«  «.  act  upon  the  Judgment:   rn,l.  v.   Kod^.r    27  ont  Ts 

^^"diiariirfi^.T?;^;:^^-^"^;"^^ "' 

10  on     App.  449;    n   a    C.  R    300;   SmM  v.  Gom77  6nt 
A  prior  patent  to  a  per>«,„  .ho  1.  not  the    rue  Invento"  I, 

''V'-V'T,  '",','"'  ","'"""  "■""""'■'l  '"  -'■•ions  2.-,  and  '.,;  .,.,.   „ 
same  :.  'g^Lr^'T*'  ,■  '''"7',  "^'■'  ""■"""«  ■"•"'■""■"■  ■"••'  ""''•■■" 

:^rar^o;?^;r^-„— ['r^^'.- 
came  ...rt  „f  the  law  of  Ontario.  They  were  In  190- 
1  con.olKta,ed  and  „.,ued  aa  K   s.  O    1«97,  vol   iJi' 

^rt  wrf'u'nl  .';Vi'-  H    V'-  "   "  '■  '   =«■  ""■  J-I^dlctlon 
rt  was  rurtl..T  deOned     that  section  waa  a.  followa: 

uV,  "f'^ch^^""''  ■•''■'"'„""'■  "«■  I""'  JnrladUtlon  and   power  , ,- 

aV.  court  of  .'",'"*"•"" "»™™«' ""  ">"  loif  Z  Of  .';'.i;"J';..„ 

■,.  Ai  ,;.  [  '■''"">■  '^  ■«lm'nl»<er  JubiIo:  In  all  cases  In  ">•"''"'■ 

'■  eilated  no  adewate  remedy  „  l,w.    58  V.  c.  12.  a.  24  "        "<l",li;.": 
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TUE  JlTiICATl'RE  ACT. 

Tbat  tectlon  cooferred  upoD  tbt  Court  alt  the  powers  or  tbr 
EnKlUli  Court  of  Chancery  on  Itnli  June,  lltai,  wbetber  dfrlvi'd  from 
tbe  Common  Law,  or  utatmory  enactmeni:  Bee  Hv  HOflgei.  i  r,r  k 
p.  iid.  Iter  >;«/titt,  V.C.  Tbe  general  wordi  of  that  aecllon,  how(>ver 
wt^re  rontrrht'il  by  other  expreai  pnactmenti  of  tbe  Provlnrtal  I.^ttu 
lature.     Strt-     'Mtra,  p.   lb. 

g  Amonnet  oth*r  tblngn  the  Court  ha«  jurladlrtlon  to  entertain  na 
action  Tor  the  perpeiuatlon  of  tentlmony  where  the  Court  of  Chan 
eery  rould  have  done  so:  see  W^at  \.  I.ortI  Sackvtlte,  1903.  2  Oh  :!:s. 
SS  L.  T.  SI4;  but  the  Court  wtti  not  entertain  fiucb  an  action  whtrr  th>- 
plaintiff  can,  If  he  cbooaeii,  bring  the  matter  In  controTeray  to  an 
Immediate  Judicial  investlgailnn:  lb.  1903,  2  Ch.  p.  388;  see  po«r,  a.  lU 

Eqvltftblt  MercHBa  J«rJadl"tleB.— By  The  Jutiicaturr  Act  (R.  S 

O.  isyt,  c.  r.l ».  s.  L'!i.  the  juris.         n  of  the  Court  was  further  deflncd- 
tbat  lectiun  was  as  foUows: 

"29.  The  High  Court    ':  ;    L,ave  the  like  equitable  Jurisdiction  in 
'°  matrers  of  revenue  an  the       iirf  of  Exchequer  in  England  poss.  ss^d 
on  the  ISth  day  of  March.  i;>65.    RS  V,  c.  12,  a.  2fl." 

This  section  In  the  Revised  Stalults  of  1S77  (c.  40,  s.  37),  wa« 
taken  from  the  28  Vict.  c.  17,  s.  :u  and  was  confined  In  Its  ter»H  to  the 
Court  of  Chanrery.  Ttof  Courts  of  Law  appear  also  to  have  haJ 
jnrisdirtlon  both  legal  and  equltabl*'  In  matters  of  revenue:  sec  H  s 
O.  1S77.  c,  ;;:t.  s.  A;  and  -ec  Jud  Act,  lSf)7,  s.  2J.  supra.  Prior  to  :'s  Vi>' 
r.  17.  9.  2.  It  biid  been  h*'U\  that  the  Court  cf  Chameiy  hml  no  e(iiiit:i!i:. 
jurisdiction  in  revenue  (ases  see  \unnth  v.  Attornvy-Ge*i''ral.  2K  k  \ 
541:  Miller  v.  Attornfii-firvrrul.  9  Gr.  Sr.K;  and  even  after  equitable 
Jurisdiction  In  reveniin  eases  had  b'-on  conrerred  on  the  Court  of 
Chancery,  it  was  held  that  the  Court  had  no  jurisdiction  to  relieve 
against  the  forfeiture  of  a  recognizaiir.  of  b;.tl  In  a  criminal  -asK 
which  liad  been  estreal.'d  Into  a  Court  <.i  Quarter  Sessions  i;<jsl.tl 
V,  Attorurn-Genrral,  17  Gr.  1;  is  Or  !::,S:  but  It  was  held  thai  th- 
Crown  might  (tro.  t-.d  in  Chancery  for  dues  alleged  to  be  fraudulenrh 
withheld,  although  there  were  no  equitable  eircumstance..  ooimwt.,! 
with  Iht.'  demand:  Mloniri/.Wu-  nu  v.  W-ilk-r.  ::,  Gr.  233. 

^mrHtion.— By  Thr  Jwiirnturr  A,  I  (R    S   O    IS'i?    c    57)    8   "•"■  tho 
Johsdirtion  of  the  Court,  in  yuits  for  partition  or  -iale  was  extended 
that  section  was  us  falitows; 

"33.  Ir,  any  action  or  proceeding  in  the  H'gh  Court  for  partition 
or  sale  of  the  estate  of  joint  tenants,  t,  ,t.s  in  comra..n  or  co-partners 
where  any  of  the  persons  Interested  In  the  lands  whereof  partition 
or  sale  is  songhi  are  unknown  to  the  plaintlfT.  or  have  not  been  h.ard 
o  for  thre.  years  or  upwards,  the  Court  shall  have  the  same  juri? 
dlttioT.  that,  in  proceedingB  under  Th.  P,nnUon  Art.  it  possesses  for 
he  purpose  of  binding  the  interests  of  such  persons  and  dealing  with 

n.!v  r^Jl"     ^^l    u'   "'*''"  '*"  ^*'  '■**'^"""  "f  '""B  oontlnued  absence 
mav   reasonably  be  believed  to  be  dead,  and  .he  like  proceedings  may 

mi.Lfhe  t"l  '  ""'"'"    "'    "^'"-ding    for    the    said    purpo...    a^ 

m.Kht  he  t«kon  upon  a  petition  i.nder  the  .aid   Act:    and  everv  d^.d 

TJZJ.l'^n    r  ""^f  '"  ^"-^  ''"■''   ^'*'''"    "'■   ITOceedlng  shall  hav. 

Z  r/A^"  sV  TT:  1"'*°'  "'''^  ""^^  *°  ^™-^^*'^"  ""^^^ 

artiln'to^.T'  ^»*^^'  T''""  ^^  '"  ""^^'^  '^^  '•"""  »n   ^  oriin^y 
arfon  to  avail  itself  of  the  p<mer«  and  authorities  conferr^Kl  upon  It 


by  The  Farlittom  Ac 
ctiun  laid  down  ir 
I'diiry  V.  Caaaiy,  1^ 
1)1  S,  sod  notsi. 

In  R-  Hut't.   He 
made  appointing   a 
uDli«ard  of,  and  diret 
Judgment  for  partltloi 

AUarar—By   Th 
jurltdletlon   to   grant 

Mlowi: 

"S4.The  High  C< 

asr  wife  who  would 
jr  to  any  wife  who 
divorce  and  to  allmo 
husband  lives  aepara 
under  olrcumitances  i 
ro  a  decree  for  rest  I 
?r&at«4  sball  contlnut 

i  30." 
The  Jurisdiction   o 

JictiM  formerly  uxerc 
nfiilent  to  proceeding' 

Where  proecidlLga 

;;  he  is  about  U\  yuH 
^■.■nerairy.  or  'he  plalni 
^.ld  to  halt  sec  The  i 
•  <;  Kicttinlsoh  \.  ffi- 
ilr  117;  H<nu  \.  Horn. 

^W  *i>feudant  may 
^i  *W«>r    that    the 
■K-oerti  In  the  action: 
'■<Vr  ivf  arrest  Issued 
-vi-n  though  tii-.  ft-jfe  I-, 
'^'J-'lona!'!.  ;.  1-.  c.  L,  J 

PtndtiiK  It..  j,n,,n. 
■  granted  for  payuieut 
^?  fnterlni  alimony:  ; 
""  snd  notes. 

Theoniy  bar  In  Kng 

>  TuHty   or   aduherv 

adiiittry  ihrrefo.r..    unde 

i^S^  fnr  nllniony  agaj 

■limn  V    Xelliaau.  26 

l^oof  of  grave  misc. 
■re  to  alimony-  Mdric. 

An  agreenj.  lit  to  live 

-  a  bar:  Mir-^„i  v.  .1/ 

'■''  not  in  terms  prm-Ii 

f'rrmovt.  2fi  ()    L.  R    ' 

I  ,  P«raianeni  alimouv  1, 

r-  desertion  and  cnieltv 
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:nnuu,m  Act  (R.  f.  O.  c.  IHI.  without.  rMorlln.  to  th.  oro   ».,  . 

i.ld  down  In  ih.t  Art:  ,«.  «,.„,.«  ,.  n..„„,.„'ro?  «.      '   • 


Viiiiro.  ;i,.  4,)i;  ,na  ,M  B,,f 


>.  Cuiiy.  1^  Or.  .m;  Munro 
d  DOtn. 

I?-  Hl,«.l,   Wo,;ffi,M   V.   .1„J„„,.    19   p    „     ;,7    „„ 
jl,p«lml«   a   .uardl.n    for    .n   ab.,.n...o    who    had    b,,n    ,o'l 
lot  .nd  dlreclhg  that  hr  be  ..Tv.d  with  a„  onic.-  copy  ot  ,hj 
Dt  for  partition,  and  notice  for  the  ahsentii.. 

a«r-Br   Tftf  Jmllcalurr  ..,(    ,R    g.  q.    1897.  e    .111     ,    34 
tfcm   to  (rant   alimony    wa.    conferrcd-that    .ectlon    waa   aa 

The  Hl(h  Court  ahall  have  Jurisdiction  to  grant  allmonv  .„  ,        „ 
..ho  would  be  entitled  ,o  alimony  h.<    .he  .„.    „rEnXd   ''""'n 
.y  wife  who  would  be  .nllllcd  b.v   ,he  law  uf   Kngla  ,d  t^°  .'  •''°'"' 
and  to  alimony   a.   Inddenl    thereto.   „r   to  any    wl?e   wLj 

Hve,   separate   from    her    without    „„y    .umrlen,    cause   and 
Ircumitance.  whict  would  entitle  h.r  the  law  of  E^L,!^ 

.ree  for  r^ltut.on  ,.,  conjugal  righ,.,  and  allm  .nv'"^",''n 
•ball  rentlnue  until  furtli,  r  order  of  the  f„urt      5s  V.  c    ,; 

turKdlctlon  conferred  by  ,hl.s  M.-tloa  I,  „art  of  the  lull, 
ormerl,  exercised  in  Kngland  by  the  Eeel.  laalc^  rourt.  i." 
to  proceeding,  ,v,  Jlvon e  or  Judicial  ..e,;.;;a,"„  '^°""''  " 
:  proreedlLga  we  Instituted  against  a  defendant  for  allnu.nv 
about  t,>  quit  Out„rl„  with  ll.te,,,  ,„  defra,,.!  hi.  !Z 
.  or  :he  plaintiff  In  particular,  be  s  laHe  rt^rre  .'h  r." 
all:  see  The  f;„u.,ul.,„  /„«„,-,    ,,-,,'"  ",,'," ,^    "^'^  f  u, 

.■femlant  may  be  dUcharged  from  arrest  It  on  the  facts  It 
«r  that  the  pl«l„,|ft  eaunot  r,..s„uably  be  expected  to 
.  the  action:   .U,„„l,e„„„  v.  .V,„-;,/,e,,o„,   ■■  Cb    t'h    ^''     The 

gh  ,...  wife  re.,,,,.,  „u,  of  the  iurlsdietlon:  see  .V„c,.S  v 

K  '!..  a.iien.  If  the  «ife  Is  |„  „eed  of  support,  an  order  may 
i  for  payuicnt  ut  Interln.  allmouv.  „,  ,„  ,|„,  t^ode  of  nhtTll 
;n^.nn,ony:    .ee  „.   *   ,..   Kocus  X„.'  cl';!  ^' ^1:^^ 

I";;,":,",'  ".,7„.r/'i-';"r  r-  'f'^  --^"a"""  «.„ 

.   .iiurto-l.    1,.   p.    R.    <_►;,;    hiir    not    if  the  iierpempnt 

hT,:7't  '"'  '"^  °"""'-»«"-  "<  -he  «,fe  ';;™o"' 

™'an"d'cruH,!'  'J^"'!!  ^^T  '"^  ""i"-""  ""  ""'  ""''>>■; -■■ 

u   irueili       s,,.rn   \     ieieru.    „    Cr.   4:11;    gee  Jfurfin   r   il'mony 


THE  Jl'llUATIRE  ACT. 


aiartln.  78  L.  T.  5«»:  or  d^terttoo.  where  coupled  with  oiher  artt 
o(  cruelty.  !b.;  or  cruelty  alone:  Jtirkson  v.  Jackion.  H  Gr.  4»a, 
trouHittj  V.  Brouninti.  1911,  P.  I*>li  104  L.  T.  7S0;  but  not  m»  ■  rul. 
wbtre  be  bu  only  be^o  RUltly  of  a  HoUlary  art  of  perional  Tlolear^ 
Rottman  V.  Hodman.  20  Ur.  ll'S.  8o  alio  U  may  be  ininted  for  dfipr 
tloo  and  adultery:  Himhrion  v.  WntUraon.  lit  Or.  464;  lf*ir/m  \ 
J/urfin.  78  L.  T.  Sfitl :  and  perhaps  for  adultery  alone:  Howy  \ 
Houfj/.  27  Gr.  r.7;  Amrtrh  v.  AlitrUh.  21  Ont.  447;  Koch  v.  ffo.ft 
isaft.  P.  :*3I;  8I  L.  T.  «1:  or  for  wrongfully  accuilns  the  wife  of 
adultery:  lee  AVrrti  v.  /Vrrfi,  7  Ont.  496.  But  acta  of  vlolencA  pru 
voked  by  the  mttconduct  of  the  wife  for  the  puriHwe  of  oiRklDi 
evidence  to  found  a  claim  for  alimony,  are  not  luch  acta  of  cruelt* 
as  will  entitle  the  wUe  to  Judgment:  Paynr  v.  Paynt*.  10  O.  L.  U.  T*:', 
but  rumulatlog  circumstances  In  the  buiband'a  conduct  by  whfcti 
mental  dlatrera  Is  produced  In  the  wife  which  are  Bufllclent  to  Impair 
and  do  Berloualy  Impair  her  health,  amount  to  cruelty:  Lovvll  v.  Lov,i: 
U  0.  L.  R.  54T;  13  O.  L.  R.  569. 

A  husband  taking  up  his  resideoce  with  relstlvet  with  whom  bu 
wife  was  not  on  good  terms,  and  could  not  be  reasonably  expected  to 
reHlde,  was  held  to  be  desertion:  OoodfrienU  v.  Oood/riend,  48  C  L 
J.  2.11, 

A  husband  may  be  guilty  of  desertion  though  he  and  his  wife  taiv* 
never  cohabited:   Df  Lnubnnqw  v.  De  Laubanque.  1898,  79  L.  T.  TOS 

The  committal  of  a  lunatic  wife  to  nn  asylum  Is  not  cruelty  or 
desertion:   Hill  v.  Hill.  2  0.  L.  R.  r>4l;  3  O.  L.  R.  202. 

Uut  where  the  wife  leaves  the  husband  without  sufficient  cause 
Eduiirda  v.  Kdwards.  20  Gr.  392;  or  refuses  him  his  marital  rlghu 
Synffr  v.  syngt;  1901,  P.  317.  she  is  not  entitled  to  alimony;  and  it 
would  seem  that  where  the  husband  refuses  to  live  with  her  by  rea 
son  of  her  cruelty  or  adultery,  she  Is  not  entitled  to  alimony:  ynug'tn 
V.  NrUigan.  p.  22.  supra.  The  condonation  by  a  wife  of  acts  of  crueln 
by  her  husband.  Is  annulled  by  repetition  of  such  acta:  Bavin  v.  /Mrin 
27  Ont.  .'71;  Copseu  r.  Vopacy.  190.').  P.  94;  91  L.  T.  36.'^. 

Where  the  ground  is  desertion,  and  the  husband  offers  to  receive 
his  wife  back,  the  Court  will  require  to  be  satisfied  that  the  offer 
IS  b'rnA  fill'-,  and  not  merely  set  up  to  prevent  the  pronouncement  or 
Judgment:   Hac  v.  Iim\  31  Ont.  321. 

Perslatent  and  malicious  charges  by  a  wife  against  her  husband  of 
an  abominable  offence  against  morality.  Is  held  not  to  be  legal  cruelty: 
Kussell  V.  W„„w/.  1897.  A.  V.  395;  77  L.  T.  249;  but  It  was  held 
sufBclent  ground  for  refusinfr  a  restitution  of  conjugal  rights:  lius 
tell  v.  Rtt$3''U.  189r..  P.  315;  7..  L,  T.  295. 

A  refusal  by  the  husband  a.  supply  his  wife  with  suitable  clothM 
3  not  of  Itself  a  ground  for  granting  alimony:  Price  v.  Price  21  0 
L.  R.  4;i4. 

One-third  ot  the  Ineome  the  property  ot  the  hu.band   calculated  I 
at  4  per  cent.  U  allowed  as  peripanent  alimony  In  England:   short 
nousi-  V.  Rhorthouse.  78  L.  T.  6S7. 

A  Judgment  for  alimony  may  be  suapended  on  the  application  oil 
the  husband  on  proof  of  the  wife's  subsequent  adultery:    Siv.rn  J 

,Z',7a  .  ^fi  ''"'  "  ""^'"""^  '•''°  ""  <"»'rU;i  his  wife.  Is  not 

entitled  as  ot  right  to  hare  a  judgment  against   him   for  allmon. 


TKatrd  on   bla  aft, 
irnk  V.  rronli.  It  C 

A  Judgncst  or  on 

btUmaat  •<  Ii 

0.  IW',  c.  (II,  I.  37. 
Ifitoati'  Hiatea  waa  i 

IT.  Tlia  High  ( 
Court  of  Cbancery  1e 
Hii,  In  regard  to  eni 
10  make  binding  act 
marriage:  and  In  r«i 
till  Court  lo  tbe  fori 
ai  nay  b.v  themselva 
concur  therein."    58  ' 

itnlMMati.— Tbe 
eery  u  to  lanctlonlni 
party,  waa  on  tba  ii 
Ii  <  II  rict.  c.  43.  nc 
Tbe  Act  doM  not  applj 
i.'vMltHn  years:  ace 
Conn  to  a  •ettlemint 

10  u  to  nerriiltate  t 
marriage:  Solon.  5tb  . 

nil  Act  only  ena 
but  It  does  not  onable 
ru  do  more  tban  an  ac 
rl(4  woman  and  mad 
of  tbe  Court  under 
»a3  one  which  would 
>t  'ai  held,  notwllhs 
Court,  to  be  Invalid:  1 
I  "'!;  13  App.  Cas. 
Jifilosil  V.  Bitikland 
ulant  with  the  sanctli 
KtUement  lo  far  a<  ai 

In  England  appllcat 
Mnt  by  an  Infant  are 

11  Tbt  infant's  age;  ( 
■one.  what  near  relall 
■it  Infant  is;  (41  Infi 
fortune  and  property; 
wy;  (71  His  propert 
conitnt  to  act,  of  the  tr 

A  post-nuptial  settle 
I  Mil(  under  the  aanctio 
I  'm:  BemlnoKai/  v.  Br 

'  ''  I.  T.  304. 

A  settlement  made  bi 
I  'u  held  binding  on  the 

]■■■  until  t!ie  lapse  of  foui 

■   ('■"■Irr.  1S»:I.   ,v,   c.   M 
'■'  '.  forrcjlcr,    1893,   : 


Jl'lllKBK  TION  OK  THE  HIl'HK.MK  liMlir.  , 

'..  cr.:i*  .vrr^' ''"'"°'  "•  '-'"■'  •"-  -»'°'"-  -"■.«... 

idmnl  or  ordtr  for  illmoDr  mar  be  reii.ur«l:  He  «<m(,  •.  73, 

.  CM,,  ..  3,.  th.  J„rl,dl«lon  lo  del  wl.b  the  ..ttloUnt  of 

HMIe>  wu  conferred- ti,.t  •ectlon  wm  m  followi 
.  Th«  Hlfh   luurl   Ibill   have   the   Mm«   Jurlidletlon    ..    .h 
t  Ch.Dcer,  in  En.l.nd  h.d  on  the  eighteenth  d.l„,  m„'A*  ;'""1" 

r,,.rd  ,0  ennblln,  Inf.n...  with    t,,.  JproUa.L  „'  the  Cour"'  "".Vto." 
e  blndlof  .cttlemints  o(  their   r.al   .nd   per.„„»i   eVtair^n  I"  ""1"' 

rt  In  the  form  of  specUI  ca.el  „n  the  part  of  .uch  o.r.on.  '"""'I 

b«..li.-The   JurLdlctlon    of    the    Endleh    Court    of    fh.n 
to  lancllonlnK  marriage  Bettlements  by  Infont.  „>  .k  ,    """■  "•"I"- 
...on   th.   18th   March,    m:,.   rZxlTT'^T  Z    i^:;  TZl\^' 
Vict.  0   «,  now  T»c  /„/„„,.  Act  ,H.  8.  O..  V  1B31    M    -25 
TTZ   TV" -"""1"  ""*■;,'«""  ^""  "«r  f^-iiu"-  u^d^r 

vLt".nrrd„eV'.of°cor.r'ir,:;%Tairof^.o:^ 
:Trth',"d',?or'''  '"-"'^'"^ '"-  •"•  -p''«°  o'fT 

Act  onlT  enables  rhe  Court  lo  rimove  the  bar  of  Infancy 
•  not  enable  an  ,„r«„,  even  with  the  „nctlon  of  the  Court' 

.u  u>d  made  a  poat-nuptlal  s-ttlement  with  the  ,anc7l„n 
;ourt  under  the  above-menUoned  Act  but  th.  ..,h  ? 
.hich  would  not  have  bound  he^  IfM'e  h"ad  ^'n  ".TaTul" 

t  ln°v°aMd  »"^"°^"  "'"'  "■''"■«'  "■»  -notion  Of  th; 
be  Invalid.  Bu,-*mo.(rr  v.  Budl»ia.(,-r,  3.%  Ch  D  :i-  66  L 
13  App.  Ca..  61;  .!,«„  V.  fox,  37  ch.  D  153-  ,M  viie 
th  ,he"'*"'".t    ""."•    =   "''■    "*       But   the    A  t    inUfe.   an 

»  far  a^'lL"".-  ,,""'  """"l  '°  """''^  "  "^'*  po-t-nuptlal 
•  w  f.r  M  an  adult  «n  make  on.i:   He  Wall.  50  L.  T.  435. 

Iland  application,  for  the  .anrtlon  of  the  Court  to  a  .ettle- 
^n  Infant  are  required  to  be  .upported  by  evidence  to  'how 

U,  (41  Infant,  parents'  rank  and  poaltlon;  (61  Infant', 
d  property;    ,»,    The  age,  rank  and  poaltlon  of     he  o'he 

a  jrr"'. '"'"■"'  """  '"""«'•  '«'  T"*  fltne„,  an" 
act,  of  the  trustee:  Seton.  6th  ed..  1062. 

nuptial  «.ttlement  by  a  married  woman  while  an  Infant 
r  the  sanction  of  the  Court,  was  held  valid  against  "red  ' 
injuav  V.  Braimcaite.  61  L.  T.  224;   but  .ee  ^c  IZJ. 

S,°!f„''^J"'  "", '"'■"'  "'"■<»"  '"«'  sanction  of  tbe  Court 
Inding  on  the  settlor,  he  not  having  attempted  to  repudiate 

M'cr,   1893,  2  Ch.  461;   a  settlement   made  by  a  married 


MKtOCOFY    RISOLUTION   TBT   CHAIT 

(ANSt  and  ISO  TEST  CHART  t4o.  2) 


1.0 


l.i 


1.25 


I^IU 

Ik 

|J0     ^" 

lit  l£ 

|Z2 

1^ 

1 

L& 

1-4    M 

11.6 

A 


/IPPLIED  IfvHGE    Inc 


1flS3  Eait  Ma^n  Sl« 
Rocrieilcr,  N«w  lo'V 
(7ie)  *e2-0300- 
(716)   289-  SMS  - 


THE  JMULATIRE  ACT. 

woman  while  an  infant  may  be  ratified  by  ber  on  coiulnK  of  age 
noiwithstanting  her  coverture:  Av  //orison.  1894.  2  Ch.  421. 

Special  Caie».— The  Jurisdiction  of  the  English  Court  of  Clian 
eery  in  regard  to  special  cases  on  the  ISth  March.  IStin.  was  regu 
lated  by  imi..  Stat.  13  &  14  Vict.  c.  T'>.  By  that  Art  a  special  .a,. 
may  be  stated  without  commencing  an  action,  but  that  provisiati  ba;^ 
not"  been  retained  In  Ontario,  and  tho  only  provisions  of  Imp,  Sfat 
13  &  14  Vict.  c.  35,  GU  this  point,  now  in  force  in  Ontario  are  to  be 
found  in  sa.  135,  136,  post. 

After  action  commenced  a  special  case  may  be  stated  under  Ruh 
126,  but,  as  no  provision  l3  made  for  stating  a  special  case  other- 
wise than  in  an  action,  the  above  section  3  of  the  Jud.  Act  must  be 
taken  to  be  modified  so  that  the  Jurisdiction  mentioned  can  now  only 
be  exercised  as  provided  by  the  Itulcs. 

Fictitious  questions  will  not  be  entertained,  so  as  to  give  the  Toiir- 
jurisdiction  In  matters  not  cognizable  undfr  the  Act:  Prpte  v.  Pr;/,v 
15  Eq.  86;  and  see  K'-y  v.  Key.  4  D,  M.  A  O.  73;  neither  will  the  fourt 
ontertain  hypothetical  questions;  Olasgow  :\aiHgatinn  Co.  v.  Iron  Op 
Co..  lltlO,  A.  C.  293;  102  L  T.  4;J5.  All  persons  beneficially  Interpsifd 
should  be  parties:  Enttcistle  v.  Cnnuon.  4  W.  R.  450;  and  tnislp^s 
must  be  parties  to  a  case  for  construing  the  trust  deed:  Vorieu  v 
Kictiardson,  3  D.  M.  *  G.  126.  Where  some  of  the  parties  beneliclallj 
interested  are  out  of  the  Jurisdiction,  but  others  having  Identical 
interests  are  before  the  Court,  the  presence  of  the  absentees  may  ir, 
the  discretion  of  the  Court  he  dispensed  with:  Ifc  Brown.  29  Beav.  411; 

The  case  must  be  framed  so  that  the  rights  of  the  parties  ran  be 
determined,  or  the  Court  will  decline  to  answer  the  questions  sub- 
mitted: Bulkfly  V.  Hope.  4  ,v'.  R.  2S0.  The  Court  will  not  act  on 
Inferences  drawn  by  the  parties,  but  necessary  facts  should  be  proved 
by  affidavit;  Domville  v.  Lamb.  9  Ha,  Iv. 

The  case  may  be  amended;  see  Uule  1S3;  but  where  a  material  fac; 
was  omitted  from  the  case,  but  was  admitted  by  all  parties  at  tht 
hearing,  prefacing  the  order  with  a  recital  to  that  effect  was  held  to  be 
sufficient:  Lane  v.  Debenfinm.  11  Ha.  188;  17  Jur.  1005. 

But  an  amendment  after  final  judgment  cannot  be  allowed:  John 
ston  V.  Coiisumns'  G-i-s  Co.,  17  P.  H.  297;  and  see  S.  C.  23  Ont.  Apii 
566 :  7S  L.  T.  270. 

The  costs  of  all  proceedings  under  the  Act  are  in  the  discretion  of 
the  Court:  see  Attornry-Oen.  v.  Toronto  Qcn.  Trusts  Corporation,  l 
O.  L.  n.  p.  008;   and  see  Jud.  Act.  s.  74,  post. 

TeBtanentftry  Jnriidlctlon.— By  The  Judicature  Art  (11  S.  0 
1897.  c.  511,  s,  3S,  a  testamentary  Jurisdiction  was  conferr*;d  -Iha: 
section  was  as  follows: 

•*  38.  The  High  Court  shall  have  jurisdiction  to  try  the  valldltr 
of  last  wills  and  testaments,  whether  the  same  resi)ect  real  0: 
personal  estate,  and  whether  probate  of  the  will  has  been  graut-d  n: 
not,  jind  to  pronoim<e  smh  \sillw  iiml  testament?;  to  t)i'  viiiti  i"!-  !':.■:: 
and  undue  influence  or  otherwise,  In  the  same  manner  and  10  rli- 
same  extent  as  the  Court  has  Jurisdiction  to  try  the  Talldtty  of  deed- 
and  other  Instruments.    58  V.  c.  12,  s.  34." 

The  Court  has  no  originai  K-BtauifUlary  jurisdiction  exr<i)l  tta' 
conferred  by  the  Surrogntr  Courts  Art   ( R.  S.  O.  c.  62).  ss.  32.  33,  In 


jLitis[pi(  rrox  (H'  tmf:  sci'iiKMr:  rnriiT. 

rs  romnienoed  In  the   Surrogate   Court   and   irnnsfcrred    to   the  Sec.  3. 
me  Court;    and  that  conferred   above  to  pet   iiRidp   wills   under -p^^,^;,,,,, 
)wer  oonff rred  by  the  al>ove  s.  ;iS:    sre  /in    Mlddleton.  J..  Mutrie  jn-i-ili'ii 
xaniler.  'l'\  O.  L.  R,  at  p.  401.     It  has  ilurcfnif  nc  nrlKfnnl  juris- 
B  to  establish   a   lost   will   relatlnR    menly    tu    iiLTwmali> ■;    lb. 
er  has  it  any  jurisdiction  1o  revoke  a  grant  of  administration 
by  a  Surrogate  Court,  except  by  way  of  appeal  from  the  Surro- 
:ourt:  see  Taylor  v.  Yfundh;  -7  O.   L.   It.  r,;;i.      It  has  power  to 
lide  a  win  after  probate  granted  in  an  aetion  at  the  suit  of  a 
J  who  was  not  a  party  to  the  probate  proceedings:   Bfidcnach  v. 
.  29  0.  L.  li.  165. 

ider   The   Trustee  Act    (R.   S.   O..   c.    1211,   s,    \0,   the   Supreme  ivr»oniii 
baa  power  to  remove  a  personal   representative   appointed   by  ir-'ntnt 
rogate  Court,  or  by  a  testator,  on  any  ground  which  the  Court 
remove  "any  other  trustee."  and  may  appoint  some  other  person 
s  place.     The  Surrogate   Court    in    certain    cases   has    the    like 
■:  see  The  Surrogate  Couit.i  Art  I  U.  S.  O.  c,  (!2l,  s.  60. 

le  jurisdiction  of  tbe  Court,  an  regards  wills  alTecting  personalty, 
ds  on  this  Bectlon;  but  iiti  regards  wills  affecting  realty  the 
lotion  of  the  Supreme  Court  would  seem  to  depend  not  only  on 
eciion,  but  also  on  the  Jud.  Act  i  It.  S.  O.  IMC.  c.  .'.l  i.  s-s.  :*:.  and 
■  which  the  jurisdiction  of  the  former  Superior  Courts  of  Law 
vested  in  the  High  Court. 

le  Court  has  not  jurisdiction  to  adjudicate  on  a  claim  to  set 
a  renunciation  of  proliate.  or  allow  a  retrmtion  by  a  plaintiff 
was  named  In  a  will  as  executor  and  has  tiled  a  renunciation, 
ilaintiff  must  go  for  relief  to  the  Court  In  which  the  retractation 
lied;  Foxicvll  v,  KftimOy,  2  O.  W.  N.  HZl. 

tters  protmte   are.    notwithstanding    T>ip   Dtvohttion    of   Est'ites  probatf. 
[R.   S.  O,    0.    llf»».   only    in-imn    f'lnr   evidence    as    far    as    realty 
icerned  o(  the  testamentary  capacity  of  the  testator;   and  in  an 
I  asserting  title  under  a  will,  the  defendant  mny  give  evidence 
iQg  want  of  testamentary  capacity:    Sttroultt  v.    Wutson.  23  Ont, 


ir  cases  in  which  wills  have  been  contested  on  the  ground  of  the  v.iiiUiiy  . 
il  incapacity  of  the  testator:    see  Broirn   v.  Bnte<\   19  T.  C.  Q.  "'"=* 
;  Mi-nziea  v.  White,  I»  Gr.  r>T4;   Kvus  v.  Knirs.  U  Gr.  S25;  Mar- 

itartin,  15  Gr.  58fi;  Infjoldsty  v.  Ingohlsbi/.  20  Gr.  131;  Wilson 
Uott.  '12  Gr.  39;  and  fur  cases  in  which  wills  have  been  sought  to 
t  aside  as  having  been  obtained  by  undue  intluence:   see  Water- 

V.  t'-f.  10  Gr.  176;  DonahlsoH  \.  DonnMson.  12  Gr.  431;  Wilson 
laoH,  22  Gr.  39;  24  Gr.  S";  He  White.  K'-rsten  v.  Tune.  22  Gr. 
24  Gr.  224;    Thompson   v.    Tonattrr.   2S  Or.   25;!;    9  Ont.   App.    1. 

ctlon  S8  provides  that  the  Court  may  pronounce  wills  void  for 
and  undue  influence  or  otherwise  in  tlie  same  manner  and  to 
ame  extent  as  the  Court  has  jurisdiction  to  try  the  validity  of 
and  other  Instruments.  The  cases  la  which  Courts  of  Equity 
ccutitomcd  to  set  aside  deeds  and  other  instruments  for  fraud, 
i  they  are  voidable  and  not  merely  void,  are:  Firstly,  where  there 
tual  fraud  in  the  party  defendant  in  which  the  party  plaintiff 
lot  participated.  Secondly,  where  there  Is  a  constructive  fraud 
f.t  public  policy,  and  the  party  plalutliT  ha<=  not  p,artlcipated 
in.    Thirdly,  where  there  Is  a  fraud  against  public  policy,  and 
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the  party  plaintiff  lias  participated  theroin.  but  public  policy  would 
be  defeated  by  allowing  it  to  stand.  And  lastly,  where  there  is  a 
constructive  fraud  by  both  parties,  but  they  are  not  In  pari  Utluto 
Story,  s.  695. 

The  Court  will  not.  under  The  Trustee  Act.  act  upon  a  summary 
petition,  or  otherwise,  than  In  an  action,  remove  a  trustee  or  executor 
in  invitum:  Uc  Davia.  17  P.  R.  187. 

By  The  Judicature  Act  (R.  S.  0.  1897  c.  51).  s.  40.  Jurisdiction  in 
the  following  matters  was  conferred;  that  section  was  as  follows: 


Juris- 

InmaUeT* 
testftineiit- 
«rj-.     Rev. 
eil»t.   c.   62. 
Apiiekla 
aKBinal  judg- 
ment of  com 
miflslonera 
under  ilev. 
Stat.  c.  fl. 
Lunatics 
and  infants. 
Hev,  Stat. 
cc.  68  and 
153. 

Teatament- 
arjr  guard- 
ians.    Hev. 
Stat.  e.  153. 
Partition. 
Rev.  Stat. 
c.    114. 
Settled 
estates. 
Rev.  Stat. 
c.  74, 


"40.  The  High  Court  shall  also  have  jurisdiction — 
.  In  matters  testamentary  as  provided  In  sections  33  to  35 


inclu- 


1.  lu  uiHivciH  icBitiuieuLurj'  as  pruviueu  lu  Bi;i:iiQa8  <l<t  [O  Ju  Inclu- 
sive of  The  Surrogate  Courts  Act.    (Now  R.  S.  O.  c,  62).  ss.  32  apd  33.) 

2.  On  any  appeal  from  the  Judgment  or  decision  of  the  Commis- 
sioners under  The  Act  to  Prevent  Trespasses  to  Public  Lands,  as  pro- 
vided in  said  Act;  (But  see  now  The  Public  Lanils  Act  (R.  S  O  c  61 
s.  17). 

3.  In  respect  of  lunatics  and  infants  and  their  property  and  estates, 
as  provided  by  The  A?t  respecting  Lunatics  and  The  Act  respecting 
Infants.    (Now  respectively  R.  8,  0.  c.  68,  and  R.  3.  O.  c.  153.) 

4.  In  respect  of  guardians  and  trustees,  as  provided  by  The  Act 
respecting  Infants.    (Now  R.  S.  O.  c.  1*^3.) 

5.  In  respect  of  partition  and  sale  of  real  estate  as  provided  in 
The  Partition  Act.    58  V.  c.  12.  a.  35;   (Now  R.  S.  O.  c.  114), 

6.  In  respect  of  leases  and  sales  of  settled  estates,  as  provided  in 
The  Settled  Estates  Act.  58  V.  c.  20,  s.  2  (5);   (Now  R.  S.  O,  c.  74). 

Matters  Teitameatarr.— The  clauses  of  the  Surrogate  Courts 
Act  referred  to.  provide  for  the  transfer  of  contentious  matters  re 
garding  the  grant  of  probate  or  administration  from  the  Surrogate 
Court  to  the  Supremo  Court,  (o)  where  the  parties  agree,  or  (6)  where 
a  Judge  of  the  Supreme  Court  so  orders. 

The  Supreme  Court  has  no  original  jurisdiction  to  grant  probate 
of  a  will,  or  letters  or  administration;  and  where  a  case  Is  transferred 
re.lmfi'VTK  ^1r'^  """^  ^^^  Surrogate  Court,  it  is  usually  ultimately 
remitted  to  the  Surrogate  Court,  to  issue  probate  or  administration, 
as  the  case  may  require:  Thompson  v.  Torrance,  28  Or  "53 ■  see 
Decree  In  that  case:  D.  B.  37.  fo.  192;  H.  &  L.  Forms,  No.  937.  ' 
rn,^"^7l^^  Jurisdiction  by  this  section  conferred  on  the  High 
m  S  O  1«  ?  ?,  '  cumulative  with  that  already  conferred  un  er 
(R.  S.  O  1897.  c.  51),  s.  25  (2)  and  s.  28.  As  to  the  general  lurisdlc 
tion  of  the  Court  over  infants:  see  Story's  Eq.,  c.  3tand  /ui™    pl^ 

gar?°tofhri!.r.t  J™'*"'-'"'^*''  '^"^^  observation  applies  in  re- 
^rd  to  the  jurisdiction  over  trustees:  see  R.  8.  O.  (1897)  c  51  a 
26  (2).  supra,  p.  5;  and  ss.  28  and  37;  and  see  sunra.  p.  ij). 

H,  J;^'^*^"^-'^^^  like  observation  applies  in  regard  to  the  juria- 
dlaion  in  Partition:  see  R.  S.  O.  (1897).  o.  51.  s.  33.'«pr..  and  StorV., 
Act  inVn  TuT"'  ^-  -K-  '^'^^  ^^^'^dlrtlon  under  The  Partulon 
part,  ion  and  It  2\a^^^  be  exercised  In  any  ordinary  action  for 
partition,  and  It  would  seem  that  It  is  not  essential  that  the  Droce- 

'^:J'Tc1.\\1''''  ^f  ^^^^'-^  ^'^  ^^^'^"^  pursued,  in  ord'ert: 
\crLeB.n?Jv  p'"^^''*"^  ^""^  ''"■■^"^*  P°""«  ^^onUrv^^  by  that 
Act.  see  Bennett  v.  Bennett.  8  Gr.  446;  Cassey  v.  Cassey.  15  Gr.  399. 


Lcaws  ud  lal 

-R.  S.  0.   c   74)    m 
Settled  Estates. 
Admlraltr    Jvr 

rourt  of  Ontario 
Court  of  Canada  in 
waters  of  the  Provl 
the  Jud,  Act.  1881. 
In  the  Common  law 
and  since  the  Jud.  , 
:4  8.  C.  R.  714. 

G«a<ral  Jurltdl 
■.  r,i).  ss.  41.  42  ai 
ferred— those  sectio 

■'41.  The  High 
ffblcli,  prior  to  th 
>"  pable  of  being  ex 
thancery.  Court  of 
Terminer,  and  Gao 
otherwise)  and  the 
continuation  of  the 
of  this  Act)  under 
Ontario."      58  V.  c. 

As  to  criminal  ji 
p.  4. 

"42.  The  Jurisd 
the  exceptions  here 
oomnKDcement  of  t 
cised  by  the  Judges 
or  Chambers,  or  el 
any  sUttule  or  law; 
any  such  Judges.  1 
duties  and  authorit 
diction.    58  V.  c.  12 

See  Bug.  Jud.  A( 

Under  ss.  41  and 
to  declare  patents  ft 
^.  23,  8.  29,  has  not  1 
17  0.  L.  R.  1 ;  see  a 

All  that  was  don' 
all  the  Jurisdiction  ' 
mon  Law  had  bef 
action  to  enforce  f 
*as  under  £10  coi 
''ourts  before  the  J 
HVs(6ury  v.  Mervd 
Cby.  Ch,  413;  Wes\ 
pin.  19  Gr.  627;  B 
Ont.  ei.-.;  Shaw  v.  I 
is  brought  to  recove 
the  amouiit  actuallj 
than  £10.  it  may  r 
action  Is  brought  ti 
ing  payments:   see 


JURISDICTION  OF  THE  SUPKEME  COURT. 


27 


MSB  sBd  mal9B  of  S«ttlMl  E«tkteB.— TAf'  Settled  Estates  Act  8«e.  S, 

I.  0.  c  74)  now  regulateB  the  Jurisdiction  of  the  Court  as  to 
d  Estates. 

Imlr»lt7  JvHadietioB. — It  has  been  hold  that  the  Supreme  Admircit: 
of  Ontario  has  eonourrent  jurisdiction  with  the  Exchpquer 
of  Canada  In  respect  of  Admiralty  rases  arlslnR  on  the  inland 
B  of  the  Province:  Shipman  v.  Finn.  "tO  C,  L.  J,  2;i4.  Prior  to 
ud,  Act.  1881.  many  actions  for  ship  collisions  were  entertained 
I  Common  law  Courts:  aee  e.g.  Brotcn  v.  Beattjt,  3".  U.  C.  R.  ;i2K; 
Ince  the  Jud.  Act.  1S81:  see  Com*  r  v.  Wright,  19  Ont.  App.  :;98; 
C.  R.  714. 

lural  JOTUdlcHoa— By  't  hr  Jiulimturr  Art  ( R.  S.  O.  (1S97). 
.  ss.  41,  42  and  43.  the  following  general  Jurisdiction  was  con- 
—those  sections  were  as  follows : 

II.  The  High  Court  shall  have,  generally,  all  the  jurisdiction  Ocnprti 
.  prior  to  the  22nd  day  of  August.  1881,  wae  vested  in.  or  i'/on"*'"' 
le  of  being  exercised  by,  the  Court  of  Queen's  Bench,  Court  of 

:ery.  Court  of  Common  Pleas,  and  Courts  of  Assize.  Oyer  and 
ner,  and  Gaol  Delivery  ( whether  created  by  Commission  or 
vise)  and  the  High  Court  shall  be  deemed  to  be  and  shall  be  a 
luatlon  of  the  said  Courts  respectively  (subject  to  the  provisions 
s  Act)  under  the  said  name  of  "The  High  Court  of  Justice  for 
lo."  58  V.  c.  12,  s.  36." 
to  criminal  jurisdiction  see  R.  S.  O.  (1897),  c,  .'U,  s.  2r.,  supra. 


2.  The  Jurisdiction  of  the  High  Court  shall  Include  (subject  to  Exist injj 
iceptlons  hereinafter  contained)    the  jurisdiction  which   at   the  |"on'o('' 
encement  of  this  Act,  was  vested  In  or  capable  of  being  exer-  JudK^s  con- 
by  the  Judges  of  the  said  Courts  respecllvety,  sitting  in  Court  *""*^''' 
ambers,  or  elsewhere,   when  acting  as  Judges  in   pursuance  of 
tatute  or  law;   and  all  powers  given  to  any  such   Court,  or  to 
uch  Judges,  by   any  statute;    and   also  all   ministerial   powers, 

and  authorities.  Incident  to  any  and  every  part  of  the  juris- 
a.    58  V.  c.  12,  8.  37." 
i  Bng.  Jud.  Act  of  1837,  b.  16. 

der  ss.  41  and  42  the  High  Court  was  held  to  have  Jurisdiction 
fare  patents  for  land  void,  notwithstanding  that  R.  S.  O.  (1877). 
B.  29,  has  not  been  kept  In  force:  Farah  v.  Glen  Lake  Mining  Co., 
L.  R.  1 ;  see  also  R.  S.  O.  (1897),  c.  51,  s.  26  (8).  supra,  p.  6. 

that  was  done  by  the  Jud.  Act,  1881.  was  to  give  the  High  Court  Kff^ct  of 
!  Jurisdiction  which  the  Court  of  Cb-  -y  or  the  Courts  of  Com-  Jud  Act. 
Law   had    before.      It   conferred    n  right    to    relief.      An 

to  enforce  a  charge   where   the  e  of  the   subject   matter 

inder  £10  could  not  have  been  entertained  by  any  of  those 
!  before  the  Jud.  Act,  and  therefore  cannot  now  be  maintained: 
ury  v.  Meredith.  3i)  Ch.  D.  387;  sec  Gilbert  v.  Braithicait.  3 
?h.  413;  Westbrooke  \.  Browett.  17  Gr.  339;  Reynolds  v.  Cop- 
9  Gr.  627;  Hnrding  v.  Cardiff.  29  Gr.  308;  Allen  v.  Lyon.  5 
I'l;  SAair  v.  Freedy.  8  C.  I-  J.  136.  Where,  however,  an  action 
ught  to  recover  an  annuity,  or  other  periodical  payment,  although 
nouiit  actually  in  arrear  when  the  action  Is  commenced  be  less 
£10,  it  may  nt^vprthelesR  be  entertained,   Inasmuch  as  such  an 

is  brought  to  recover  not  only  the  arrears  but  also  the  grow- 
iyments:   see  Story's  Eq.  Pig.    (8th  Ed.),  s.   500;   and  where  a 


J8 


THE  Jl'DICATrRE  ACT. 


jrms 


substantial  right  Is  In  Question,  the  Court  baa  Jurisdiction,  and  win 
t'ntertuin  the  action,  even  though  the  pecuniary  amount  invoivK] 
Is  trilling;  Rce  riniTy  \.  (1.  T.  i:>i..  L'H  Ont,  IS;  Cliirk'-  v.  Vrrightoit. 
H  I'.  R.  100.  Whure.  huwover.  an  action  is  brought  in  the  SujutiuH 
Court  which  turns  out  to  have  liccn  within  the  jurisdiction  of  an 
inferior  Court,  the  .)laintlff.  whether  successful  or  unsuccessful,  may 
have  to  bear  the  extra  costs  occasioned  by  bringing  the  action  in  ihe 
Supreme  Court,  unless  tlie  Court  otherwise  orders:  see  Ititlf  t>i'.>. 

Prinelples   on    whioh    Conrt   Exeroiies    Ita    Jnritdlotion.  —  Aii 

a  general  rule  an  Knglish  Court  will  not  adjudicate  on  qufsrions 
relating  to  the  title  to.  or  to  the  right  of  jKisHession  of.  imminahit- 
property  out  of  the  Jurisdiction  of  the  Court.  Exception&  to  ihis 
rule  depend  upon  the  existence  between  the  parties  to  the  suit  within 
the  jurisdiction  of  some  personal  obligation  arising  out  of 
contract,  or  fiduciary  relation,  or  out  of  fraud  or  other  run- 
duct  which  in  the  view  of  an  English  Court  of  Equity  would  b>' 
unconscionable,  and  do  not  depend  for  their  existence  on  the  law  of 
the  locus  of  the  immovable  property:  Drschanips  v.  Sfiller.  Iflns,  i 
Ch.  8r.6:  ftS  L.  T.  :>«■(. 

Formerly  the  Court  of  Chancery  in  England  exercised  a  jurlffdlc- 
tlon  In  respect  of  property  situate  beyond  its  Jurisdiction,  if  the 
defendant  were  within  Its  jurisdiction,  and  enforced  Its  decree  by 
process  of  contempt  against  the  person  of  the  defendant:  see  p.-nn 
v.  Lonl  Biiltiit-oi'.  1  Ves.  Sen.  44i.  But  the  tendency  of  mod.rii 
decisions  regarding  the  jurisdiction  of  Courts  in  the  Ovei^eas  Domin- 
ions of  the  Crown  Is  to  confine  their  jurisdiction  to  property  and 
persona  within  their  respective  territorial  Jurisdictions,  subject  to 
certain  exceptions  where  persons  without  the  jurisdiction  are  neces- 
sary parties  to  suits  properly  instituted  against  persona  within  the 
territorial  jurisdiction  of  the  Court,  and  the  ot^lT  cases  provided  for 
by  Ifuh'  2.i:  see  notes  to  Itulr  2'). 

The  Supreme  Court  has  no  jurisdiction  to  entertain  an  action 
against  a  defendant  resident  within  Its  territorial  jvrisdlct,on  for  d.'m- 
apes  for  trespass  to  land  situate  out  of  the  terrlt-'jrial  jurisdiction  of 
the  Court;  Vompfuinin  (.''■  Morambiqui:  v.  The  British  iiouth  Afhru  Co 
1893.  A.  C.  602;  t>9  L.  T.  604;  Brerrton  v.  C.  P.  Ry.,  29  Ont,  :i7, 
See  The  Black  Point  hyndivnte  IM.  v.  Eastern  Concession.  Ltd. 
1898.  79  L.  T.  658.  Nor  will  it  entertain  an  action  against  a  defen- 
dant within  its  jurisdiction,  to  set  aside  an  alleged  fraudulent  convey- 
ance of  land  without  the  jurisdiction:  Barns  \.  Davidson,  21  Ont 
M7;  nor  for  redemption:  H>:n(lrrson  v.  Bank  of  Hamilton.  2ft  Ont 
App.  646;  23  S.  C.  U.  Tlfi;  nor  for  r,  declaration  that  a  deed  of  lands 
out  of  the  jurisdiction  Is  In  reality  a  mortgage,  and  for  redemption: 
Oiinn  v.  nar,,rr.  2  0.  L.  R.  611;  nor  to  enfone  ;i  lien  on  land,  om 
of  the  jurisdiction  by  a  judgment  for  si.le.  or  recovery  of  possession: 
Great  Xorth  \V'-sti:rn  Ry.  v.  Chnrlcbois,  1899,  A.  C.  114;  79  L,  T. 
35;  but  see  Du<l>r  v.  Amstenlnmsch.  infra:  nor  by  a  mortgagt.-  for 
sale:  Straugv  v.  nmifur,}.  15  Ont.  14,-,;  nor  to  determine  thr  titl-, 
Rms  V.  Ross,  23  Ont.  43.  of  lands  out  of  the  jurisdiction;  nor  to 
enforce  claims  arLsing  out  of  a  French  marriage  to  land  out  of  the 
jurisdiction:  Dc^champs  v.  Miller.  1908,  1  Ch.  856,  But  it  would 
seem  that  an  action  for  foreclosure  of  the  equity  of  redemption  in 
land  out  of  the  jurisdiction  may  be  entertained:  Paqrt  v  Edr  IS 
Fq  lis.  and  se/>  Re  Robrrtson  R.  ^.  R.,  22  Qr.  445;  liryson  v.  Hunt- 
ing on.  ..,  Gr.  265;  but  as  to  actions  to  foreclose  the  equity  of  redemp- 
tion in  pfrsomU  property  out  of  the  Jurisdiction:  see  Hughes  v  On-,- 
108  L.  T.  316. 


ham,  1913.  1  Ch.  2.54; 


Sperlflc  prrformi 
rhe  Initcd  States  ( 
of  the  land  in  C.  S 
,.f  Ontario  by  sului 
and  a  receiver  was 
m  Jurisdictioa  on 
cliarge:  Oud'^  v.  A 
seems  difficult  to  u 
forced  If  opposed,  t 
land  was  situate. 

Where  a  platntK 
net  aside  an  agreem 
agreement  which  a 
I'ourt  from  exercls 
ncnf  Co..  4  O.  L.  R. 

It  seems  equally 
to  entertain  an  acti 
torlal  jurisdiction,  r 
of  persons  in  such 
clscThere:  see  The 
HitgTie$  V,  Oxenhnm 
1314,  A.  C.  176. 

The  Royal  Bank 
as  to  the  power  ol 
property  beyond  its 
that  the  Legislature 
could  not  delegate  t 
of  its  jurisdiction. 

The  Court  will  r 
is  a  foreign  aovert 
Mighell  V.  Sultan  of 
a  loreign  ambassad 
352;  71  L.  T.  51;  n* 
1313,  1  Ch.  139;  ai 
alwd :  /ft. 
As  all  the  jurlsdi 
of  Justice  Is  now  ve 
i>  now  competent  to 
may  require.  Thus. 
tor  bad  forged  raort 
brought  to  obtain  i 
and  to  have  them  c 
said  that  he  was  no 
'ore  give  the  plaint 
■!ipm  to  be  dellvere 
^esev.  51  L.  J.,  Chy. 
RlKhti  and  Pri^ 
SO.  (1897).  c.  51),  1 
"43.  Every  Judg 
ise  all  the  rights.  1 
Record  and  all  othe 
intents  and  purpose 
nwinher,  is.~i9.  usct 
ny  of  Her  Majesty's 
5  V.  c.  12,  8.  38." 


.irHisimriON  ot      <e  si:im!EMk  i 


person- 
t  "(  Ih 
'diction. 


erlfic  rifTfonnaiK'*'  was  dpcreed  at  a  lontran  to  pxrhungo  land  In  s«c. 
nlt<'d  States  for  land  in  Ontario,  tho  |)lalntifr  bclnp:  tlip  ownt-r 
»  land  in  V.  S..  and  submitting  to  the  jurlsdlrtion  of  the  Court 
tarlo  by  BUing  In  it:  Muntipnn'  >y  \.  I'u/ifi'  nnhurfi.  ;;i  Out.  i;;;:; 
,  receiver  was  appointed  of  the  rint-  and  profits  of  Ind  out  of 
urisdictioD  on  which  iilalntifl  i-lalmed  to  havt'  an  <-(iuitable 
e:  DUiirr  v.  A.m*ti:rtlamtrh.   l!»i)i,  J  Ch.  13:,':    ^7  L.  T.  I'L';   but  it 

diffltult  to  understand  how  BUvh  a  receivership  could  be  cn- 
1  if  opposed,  except  by  set  king  the  aid  of  Hit;  Court  where  the 
KM  situate. 

lere  a  plaintiff  Is  entitled  to  sue  a  defendant  within  Ontario  to 
Ide  an  agreement,  the  fact  that  there  are  lauds  Included  In  the 
neni  which   are   out    of   the   Jurisdiction    will    not   prevent   the 

from  exercising  Jurisdiction:  see  SlnrKni/  v.  Colonial  Invest- 
Co..  4  O.  L.  R.  571. 

seems  equally  clear  that  the  Supreme  Court  Iiaa  no  jurisdiction  A.ii, 
lertain  an  action  relating  to  personal  pioperty  out  of  its  tt-rri- '15 J 
jurisdiction,  nor  any  action  affecting  or  dealing  with  the  rights  J 
sons  Id  such  property  whether  they  be  resident  In  Ontario  or 
lere:  see  Thr  Itoyil  Bniik  v.  Thr  Kin'/.  V.*V).  A.  C.  2^?,.  and 
■i  V,  Oj-rnlinm.  supra,  and  Cotton  v.  Tlir  Kitnt.  4T,  S.  C.  R.  4tili; 
A.  C.  176. 

e  Royal  Bank  v.  Thf  King,  jupia.  Involved,  It  Is  true,  a  question 
the  power  of  a  Provincial  Legislature  to  legislate  regarding 
ty  beyond  Its  territorial  jurisdiction,  but  as  it  was  there  held 
he  Legislature  had  not  that  power.  It  seems  i)  fortiori,  that  It 
not  delegate  to  any  Court  the  power  to  deal  with  property  out 
Jurisdiction. 

;  Court  will  not  exercise  jurisdiction  against  a  defendant  who  Foreign 
foreign  sovereign  and  refuses  to  submit  to  lis  jurisdiction:  • '^'•"''•^'K'' 
»  V.  >>'ttWa«  of  Johorr.  1P.»4.  1  Q.  B.  U!*:  70  L.  T.  (14;  nor  over 
ign  ambassador:  see  Musurus  tivij  v.  Oa>iban.  1S94,  2  Q.  B. 
1  L.  T.  .'il;  nor  the  offldalH  of  a  foielgn  legation:  Iti'  Boliria. 
1  Ch.  139;  and  it  would  seetn  tliat  the  privilege  cfinnot  be 
I:  lb. 

all  the  Jurisdiction  which  was  vested  In  the  former  High  Court  i-fttaianit 
tice  Is  now  vested  In  the  Supreme  Court,  a  .liidee  trying  a  i  ase  r|!|lif*niuv 
competent  to  give  legal  or  eiiultable  relief,  or  hoth.  as  the  case  lie  k-ivcn  ' 
'quire.     Thus,  where  a  person  fraudulently  personating  a  testa- 
tl  forged  mortgages  of  the  testator's  estate,  and  an  action  was 
t  to  obtain   a  declaration   that   certain   mortgages   were   void. 
I  have  them  delivered   up.   Kay,  J,,   looking  at   this  enactment 
lat  he  was  not  administering  equity  merely,  and  should  thrre- 
ve  the  plaintiff  his  legal   remedy  as  to  the  deeds,  and   direct 
0  be   delivered    up.    as    well    as    dei  laie    them    void:    Cnofi- r   v, 
31  L.  J.,  Chy.  149;   see  also  Manners  v.  Mni\  29  Ch.  D.  72.t. 
;ht«  •nd  PriTllcses  of  Jadses.— By    Tht-  Judicature   Act    (R.  Rift)>-,,  suj 
1897 J.  c.  51),  B.  43,  il  was  enacted:  privil,'e,-:i 

t.  Every  Judge  of  tha  High  Court  shall  have,  use  and  exer- 
the  rights,  incidents  and  privileges  of  a  Judge  of  a  Court  of 
and  ail  other  rights.  Incidents  and  privileges  as  fully  to  all 
and  purposes  as  the  same  were,  prior  to  ihe  fifth  day  of 
>er,  is.-iS,  uHi-d.  exer»'iard  or  enjoyed  by  any  of  the  Judfi.-.s  oi 
Her  Majesty's  Superior  Courts  of  Common  Law  at  Westminster. 
12,  8.  38." 
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And  it  1b  to  be  presumed  that  the  Judsea  of  the  Supreme  Court  as 
Judges  of  the  HtKh  Court  Division  have  and  may  exercise  the  like 
rightu,  incidents  and  privileges:  see  pojf.  «.  13  (J). 

Thr  Pubtli  Offiri-ra  Ait  IR.  S.  0.  r.  151.  s.  IS,  empowers  a  Judgp  of 
the  High  Court  Division  In  ChBmbers  to  point  some  other  perKon  t„ 
net  for  a  public  olBoer  who  Is  peraonall/  Interested  In  some  niatipr 
pending  before  him  in  his  oflli'lal  raparlty:  see  Hr  County  Court  Jii<lg.„- 
iHiomr  AasfKsmfnt,  fi  O.  W.  N.  6.17. 

Domtnlon  JulBdletlea.~-The  former  High  Court,  of  Justlre  ami 
Court  of  Appeal.  In  addition  to  the  jurisdiction  above  mentioned,  also 
exercised  jurlsdlrtlon  under  certain  Dominion  Statutes    the  Jurisdlc- 
Hon  thereby  conferred  In  now  vested  In  the  Supreme  Court. 
By  3-4  Geo.  V.  c.  .10  (D.)  it  Is  provided: 

1.  Where  by  any  Act  of  the  Parliament  of  Canada  heretnfort 
passed,  provision  Is  made  by  which  any  Jurisdiction,  power  or  auth- 
ority is  conferred  upon,  or  provision  Is  made  for  an  appeal  to.  or 
the  stating  a  case  for  the  opinion  of.  or  for  any  proceeding,  matter 
or  thing  being  had.  taken  or  done  by  or  before  the  Court  of  Apiwa! 
for  Ontario,  such  Jurisdiction,  power  and  authority  shall  be  deemed 
to  be  conferred  upon,  such  appeal  shall  He  to.  such  case  may  be  stated 
for  the  opinion  of.  and  such  proceeding,  matter  or  thing  may  be  had. 
taken  or  done  by  or  before  a  Divisional  Court  of  the  App^'llat*- 
Division  of  the  Supreme  Court  of  Ontario. 
ABtoOn-  2.  Where  by  any  Act  of  the  Parliament  of  Canada  heretofore  paastd. 

iloilri**''''*'  provision  Is  made  for  stating  a  case  for  the  opinion  of,  or  for  any 
proceeding,  matter  or  thing  being  had.  taken  or  done  by  or  before 
the  High  Court  of  Justice  for  Ontario  or  a  Judge  thereof,  such  case 
may  be  stated  for  the  opinion  of.  and  such  proceeding,  matter  or 
thing  may  be  had,  taken  or  done  before  the  High  Court  Division  of 
the  Supreme  Court  of  Ontario  or  a  Judge  of  that  Division  Bitting  in 
Court  or  In  Chambers. 

This  Act  came  into  force  on  1st  January,  1913. 
Dom,  Railway       By  the  Dominion  liaUway  Art  (R.  S.  C.  c.  27),  s.  209,  Jurisdiction 
e  "sif.  ^  ^     *^  Slven  to  the  "  Superior  Court "  to  entertain  appeals  from  awards 
for  compensation  under  the  Act.     At  the  time  the  Act  was  passed 
appeals  from  Inferior  Courts  were  made  In  Ontario  to  the  High  Court 
of  Justice;  now  appeals  from  such  Courts  are  not  to  the  High  Court 
Division,  but  to  the  Appellate  Division.     The  Railway  Act   provides 
that  the  practice  In  appeals  under  the  Act  h:     to  he  as  nearly  as  may 
be   the  same  as  upon  an   appeal   from   the   decision   of   an   Inferior 
Court;  whether  the  appeal  Is  now  to  the  High  Court  Division  or  tlie 
Appellate  Division.  Is  not  very  clear.     It  would  seem  as  If  It  Is  now 
to  a  single  Judge  of  the  High  Court  Division-   see  s.  209   (3).     But 
It  Is  possible  that  under  s.  209  (4).  under  The  Arbitration  Act  (R.  S. 
0.  c.  fiSi.  s.  17.  an  appeal  would  also  He  to  the  Appellate  Division. 
Windifignp      Under   The  Winding-up  Art   (R.   S.  C.  c.  144 1.  8.  102,  an  appeal  was 
Aetm.s.c.    given    In   proceedings    L-nder   that   Act   to   the   Court   of   Appeal   for 
Ontario,   which   appeal   now   lies  to  the   Appellate   Division      I'nder 
SVfUe?'    ''"'■  '"'■''"*"'''  ^°'*^   'Jt-  S.  C.  c.  146).  Jurisdiction  was  given        the 
'■    Court  of  Appeal  to  entertain  appeals  In  criminal  cases:  see  s.  ;.  !7); 
and  ss.  1013.  1014.  .015.  1016.  1021.     This  Jurisdiction  la  now  trans- 
ferred to  the  Appellate  Division. 

By  The  Criminal  Code,  jurisdiction  Is  confcrrL-d  on  the  High  Coun 
of  Justice  as  a  Superior  Court  of  Criminal  Jurisdiction:  see  Cr.  Code. 
s.  -  (So);  and  the  Jurisdiction  thereby  conferred  is  now  vested  In  the 
High  Court  Division. 


lONKTITlTIUN  OFCOIHT. 
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I;  nc  Controvcrtiil  eieclioni  Jil  (H.  8.  C.  c.  Ti.  Jiirliidlctlon  was  •«■.  36. 
erred  on   the    High   Court    o(   Jumloc   to   try    Dnminlon    ekctloti  „„„,  ^.„„ 
:|ODi:  s?e  b.  2  (O    and  b.  S;  and  that  Jurisdiction  In  now  vested  KkriiimArt 
it  HIgll  Court  Dlvlaion.     lu  Jurisdiction  under  this  Act  Is  regu-  IR  "  c  <■  ') 
I  by  Rules  of  Court  passed  Decembtjr  14th.  190S-   see  fiolmraUtl'a 
iHioil  KlrcHon  Rult'i  (1909). 

Lppsllata   Jarisdletlom.— For    the   appellate    Jurlsdlctlcn    of   the 
t:  s«e  pott,  as.  24-31. 

.  The  Supreme  Court  slinll  continue  to  consist  of  two  supr.m. 
nches  or  divisions,  wliioli  sliall  he  designated  respoc-  S'",''„'°„| 
■ly  "  The  Appellate  Division  of  the  Supreme  Court  of  ',*„"„,'"''■ 
ario,"  and  "  The  High  Court  Division  of  the  Supremo 
irt  of  Ontario."    3-4  Geo.  V.  o.  lit,  s.  4. 

lie  Suprema  Court  wa«  originally  conitltuted  In  Ita  present  form 
Edw.  VII.  c.  28.  which  took  effort  on  1st  January,  1913. 

The  Appellate  Division  shall  continue  to  consist  of  a  conniiaiion 
ef  Justice,  who  shall  be  the  President  of  the  Division  d'.X'"*" 
shall  be  called  the  Chief  Justice  of  Ontario,  and  four 
>r  judges,  to  be  called  Justices  of  Appeal,  and  of  the 
ir  judges  of  the  High  Court  Division  who  for  the  time 
ig  constitute  or  are  members  of  a  Divisional  Court. 
Geo.  V.  c.  19,  s.  a. 

—(1)  The  High  Court  Division  shall  continue  to  con-  coriiitmion 
of  fourteen  judges.  c<.  "i'"' 

.    _  DiTllion. 

I)  The  ChancePor  of  Ontario,  the  Chief  Justice  of  the  ch.nwiior 
g's  Bench,  tlie  Chief  Justice  of  the  Exchequer  and  the  j^tiSl'Vo 
ef  Justice  of  the  Common  Pleas  shall  retain  their  "nd'ut """ 
ient  rank  and  titles,  and  the  senior  of  them  for  the  senior  to  b* 
J  being  or  the  last  of  them  who  holds  office  as  the  ^i^h^'court' 
!  may  be  shall  be  the  President  of  the  High  Court  d'''"'<"' 
ision. 


t)  The  Justices  of  Appeal  now  holding  oflfice  shall 
in  their  present  rank  and  precedence. 

t)  When  a  vacancy  occurs  in  any  of  the  offices  men- 
ed  in  sub-section  2.  the  office  which  becomes  vacant 
1  be  abolished. 

i)  Wlien  all  of  the  offices  mentioned  in  sub-section  2 
?  ceased  to  exist,  the  High  Court  Division  shall  con- 
of  a  Chief  Justice,  who  shall  be  the  President  of  the 
siou  and  shall  he  called  the  Chief  Justice  of  the  High 
rt.  and  thirteen  other  judges.    3-4  Geo.  V.  c.  10.  s.  *>. 
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7  — (1)  The  C'liii'f  .Inst ire  nf  Ontario  shall  have  rank 
ami  prt't'pdi'iicc  over  all  the  otlier  judges. 

{2)  The  Chief  Justice  of  the  Hiith  C<uirt  shall  hav, 
rank  and  precedeiiee  next  after  tlie  Chief  Jiistiw  iif 
Untario. 

(3)  The  Justices  o'"  A|i|)eal  hereafter  nppnintod  anH 
the  otliur  Judges  shall  .lave  rank  and  pre, 'edence  after  tlii' 
Chief  Justice  of  the  Iliirli  Court  and  anioni;  theinselvis 
according  to  seniority  of  appointment. 

(4)  SHb-.sectioiis  2  and  S  shall  Iw  subject  to  the  pnjvi 
sions  of  section  G.    3-4  Oeo.  \'.  c.  lil,  9.  7. 

All  of  tile  Judges  of  tbe  Suoreme  Court  of  Judicature  wrr.-  r*- 
quired  to  reside  la  Toronto,  or  within  five  nillea  thereof,  but  Itiiv? 
may  be  granted  from  time  to  time  by  Order  In  Counell.  to  rtsidp 
elsewhere  In  tbe  Province  for  any  specified  time:  R.  8.  C.  c.  l?s.  s.  ;. 

8.  Kvery  judge  appointed  to  the  Appellate  Division  nr 
to  the  High  Court  Division  shall  be  a  Judge  of  the 
Supreme  Court  and  shall  be  ex  officio  a  Judge  of  the  T)ivi 
sion  of  which  he  is  not  a  member,  and,  except  where  it  is 
otherwise  expressly  provided,  all  the  Judges  of  the  Su- 
preme Court  shall  liave  in  all  respects  equal  jurisdiction, 
power  and  authority,  .■i-4  Geo.  V.  c.  l!l,  s,  8. 

This  seetloo  seems  to  contemnlate  that  Judges  Instead  of  being 
apijolnled  simply  Judges  of  the  Suiirenie  Court,  may  be  appoint.d 
to  one  or  other  of  the  Divisions  of  the  Court;  and  that  If  .to  o|, 
pointed  they  shall,  nevertheless,  be  entitled  to  sit  as  Judges  of  both 
Divisions. 

9.— (1)  Every  judge  hereafter  appointed,  before  enter 
ing  on  the  duties  of  his  office,  shall  take  and  subscribe  tlio 
following  oath: — 

■'  I  do  solemnly  and  sincerely  promise  and  swear,  that  I  will  dolv 
and  faithfully,  and  to  the  best  of  my  skill  and  knowledge,  execute 
the  powers  and  trusts  reposed  In  me  as  ; 

so  help  me  God." 

{■2)  The  oath  shall  be  administered  to  a  Chief  Justice 
before  the  Lieutenant-Governor  in  Council,  to  a  .ludgc  of 
Appeal  by  the  ""'liief  Justice  of  Ontario,  and  to  a  .ru.lge 
of  the  High  Court  Division  by  the  President  of  that  Divi 
sion,  unless  the  Lieutenant-flovernor  in  Council  in  aiiv 
case  otherwise  directs,  and  in  that  event  before  siicii 
officer  or  functionary  and  in  such  manner  as  the  Lieuten- 
ant-Governor in  Council  mav  direct  ^-4  Geo  V  e  l"* 
s.  9,  '  .... 
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10.— (1)  Wlii'l'o  a  ju(l({f   I'fsijfiis  his  ollu'o  or   is  up- •"•■lo.n. 
iiitt'd  to  uuy  oilier  court,  hi'  muy  al  miy  time  within  "I'l"  °' 
(lit  wi'c'ks  after  his  re.>*ij,'imtioii  or  appoiiitnieDt  give  j'^^j''"''"''' 
Jgmoiit  iu  any  cause,  action  or  mutter  previously  tried  '."lw.i".< 

or  heard  before  him,  as  if  he  had  not  so  resigned  co.«°""' 

been  appointed. 

(i!)  Where  he  has  heard  a  cause,  action  or    natter  wi.,n  i,, 
ntly  with  other  judges  in  n  Divisional  Court  ..e  may  l^j^dMn, 
any  time  within  the  jieriod  mentioned  in  subsection 
alie  part  iu  the  giving  of  judgment  by  that  court  as  if 
were  still  a  member  of  it. 

(3)  Where  he  does  not  take  part  in  'he  giving  of  judg-  '«it^'-i 
nt  or  where  a  judge  by  whom  a  cause,  action  or  matter  WTJi!,, 
i  been  heard  in  a  Divisional  Court  is  absent  from  ill-  °' '""°"" 
i8  or  any  other  cause  or  dies,  the  remaining  judges  of 
court,  or,  if  there  is  a  ditTerenee  of  opinion,  a  majority 
them  may  give  judgment  as  if  the  jiwlge  who  has  so 
igned  or  been  appointed  or  is  dead  were  still  a  member 
the  court  and  taking  part  in  the  judgment,  and  in  the 
e  of  absence  as  if  the  absent  judge  were  present  and 
ing  part  in  the  judgment. 

4)  Where  a  judge  who  has  heard  a  cause,  action  or  K...din, 
Iter  in  a  Divicional  Court  is  not  present  when  the  ii'^TjuS',,. 
gment  of  the  court  is  delivered,  his  written  judgment 
I-  he  read  by  one  of  the  other  judges  and  shall  have 
same  effect  as  if  he  were  present.    ;!-4  Geo.  V.  c  19 
0.  ■     ' 

■•here  a  Judge  din  «fter  the  trial  oj  an  action,  but  lielore  glvlrit  D«K<,t 
mem.  (here  Is  no  power  to  direct  that  the  action  be  aet  down  tor  ■''"''"■ 
Ing  before  the  Appellate  Dl'lalon  on  the  evidence  alren'li   tak'U. 
Jt  by  consent  o(  parties,  but  the  case  must  go  to  trial  again- 
te  V.  Traik,  1  O.  L.  R.  207. 


\ 


I 


SEAL. 

L  There  sliall  be  a  seal  for  the  Supreme  Court  to  be  8"i. 
roved  by  the  I.ieutenant-Governor  in  Council.     3-4 
■V.  c.  ]<),  s.  11. 

K  seal  Is  In  the  custody  of  the  Clerk  of  Records  and  Writs,  by 
a'ion  of  the  Judges  of  thi'  Supreme  Pourt  of  I'nd  January.  Itl.r 
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JUmSWCTIoX  A.NU  LAW. 

12.  (I)  The  Ap|iollntc  Divisiim  shiill  cxiTcisc  tlint 
|inrt  of  till'  .iiiiisilictidti  vi'stod  in  tlio  Hiiprotiip  ('(.iiri 
wliioli,  on  the  :ilsl  liny  of  IVcoinhor.  IHrj,  wiih  vcstcil  in 
tlio  Court  of  Appi'iil  mill  in  llic  Divisionnl  CoiirtH  of  iImi 
IUkIi  Court,  unil  siii'li  jurisilii'tioii  hIuUI  lie  exercised  lij  a 
Divisional  Court  of  the  Appellule  Divisiou,  and  in  tlie 
name  of  the  Supreme  C'ourt. 

(:;)  f'.xcept  as  provided  by  the  next  preci-ditiK  suli 
siM'lioii.  all  the  juiisilii'lion  vested  in  the  Supreme  Court 
shall  be  exereised  liy  the  Ilijfli  Court  Division  in  Ihu 
name  of  the  Supreme  Court.    3-4  Oeo.  V.  c.  1!),  8.  VI. 

Svv  notes  to  b.  3,  gulnti. 

13.— (1)  All  jurisdiction,  power  and  authority  wliiWi 
on  the  31st  day  of  Deceniher.  l!>rj,  was  vested  in  or  exer- 
cisable by  the  Chief  Justice  of  Ontario  or  by  a  Jusliic 
of  Appeiil,  shall  be  vesteil  in  and  may  be  exercised  by  a 
.hidtfc  o'  the  Appellate  Division,  and  shall  be  exercisol 
in  the  name  of  the  Supreme  Court. 
iciion        (2)  All  jurisdiction,  power  and   authority  which  on 
'iTiih   the  .Slst  day  of  December,  1!I12,  was  vested  in  or  excr 
„        cisable  by  a  .Judtje  of  the  Hijfli  Court  shall  be  vested 
in  and  may  be  exercised  by  a  Judjje  of  the  High  Court 
Division,  and  shall  be  exercised  in  the  name  of  the 
Supreme  Court.   3-4  Geo.  V.  c.  19.  s.  13. 
Se«  Dotes  to  s.  3,  «upra. 

14.  Upon  the  request  of  the  judge  or  jndjfes  for  or  with 
whom  he  is  reipiested  to  sit  or  act,  or  upon  the  request  of 
the  Chief  Justice  of  Ontario  or  of  the  President  of  the 
Histh  Court  Division,  any  Judge  of  the  Siipreme  Court 
or  any  retired  judge  of  that  Court  may  sit  and  act  as  a 
judge  of  cither  of  the  divisions  of  the  Sui)reme  Court, 
nr  perform  any  other  offi'-ial  or  ministerial  act  for  or  on 
lichalf  of  any  judge  absent  from  illness  or  any  other 
cause,  or  in  the  place  of  any  judge  whose  office  lias  become 
vacant,  or  as  an  additional  judge  of  a  Divisional  Court: 
and  while  so  sitting  and  acting,  any  such  judge  or  retire'l 
judge  shall  have  all  the  power  and  authority  of  a  Judge 
of  the  Suiireme  Court.    3-4  (Jeo.  V.  c.  19,  s,  14. 
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Till'   lio»iT   10   appulDI    JudlliK    ut    the    «u|M'rlor    liiurln    In    i«rh  Sra 
ilnr*  tH'llift  vi'Httd  In  the  Ouvi'rnor-(]i<n«'rul    m'f  /i,  .v    j,  _),.|^  p   Bi;_       ift.  Ifl  u). 
rliibl  of  the  i'rovlnclnl  Ij<iiliiluturi'  to  ]!••»,  ihln  Kirllon  baa  beeli 
iilril  In  no  fur  III  II   iiiininrla  fii  niilhnrli.'   rulnil  .[inlimii   to  nrl 
rudgri  of  tht'  Suprrnii'  Couri:  ih>i'  A\t  V.  I..  J.  ;ti:i 

Ki  to  c«uiM  ot  Jiidlilul  •lUqUBliniallon:  mi'  /loiil/o>i  i.  fhunli  i>i„.,„iiri,,. 
irtif,  i:-  Or.  4'n;  tnm-*  \.  ilnitut  JuHtitvii.  3  II.  L.  {'.  Ti9.  "The  """  "'  Jw**** 
lookH  with  Hiii'b  <llittru>tt  uiNiii  nn  IntrrfHtt'tl  judKr  ihut  whatever 
:  bf  the  amount  of  lnliri»l.  Ihi'  fiin  la  iniiiich  to  dUqualIfy  all  hia 
ic'lal  acta":  «.  /  Field.  J.,  f.'j-  p.  IM..  a:\  \,  T.  .■.4::  In  caai'  ot 
■••II)-  an  InliTialid  Judit.'  may  alt  tor  ihr  pnrpoai-  of  ■'nnblluii  a 
rum  of  tbf  Court  to  give  Juilinifnl:  »ee  Hnultmi  v.  I'hunh  xoH./i;. 
ri;  and  aee  furlbir  ua  to  dlaqiiallflralliiii  of  Judgi'  by  riaaon  of 
orlntereat:  Krfi.  \.  KUmii.  10  Ont.  H;l;  Itr.j.  v.  /.'(I.  Ih.  TiT.  ll,g. 
trrte.  ;«  Ont  .'.40;  .4llinaDn  v.  (.Vninil  Counctl.  1«94.  l  Q  B  750; 
..  T.  471;  Kru.  i.  IIUQulna.  !81l.-..  l  Q  B.  .'.e,!;  HrktrMhu  v  .If .rirv 
tl.  1R94.  :  Q.  B.  687;  71  I,.  T   ilOS;  Rtg.  v.  Burfon.  77  I..  T.  384. 

5.— (1)  Siitijoct  to  the  Kulfs,  tlip  Courts  nnd  the  judgj's  «i.iin,.  ot 
reof.  or  any  ponuni.s.siout'r  nppoiiitfd  iiiidiT  section  4!l,  '^^°""' 
1-  sit  and  act.  at  any  time  cnr]  at  any  place,  for  tlie 
nsaolion  of  any  part  of  the  business  of  such  Courts,  or 
iuch  judges  or  commissioner  or  for  the  discliarRe  of 
duty  which  hy  any  statute,  or  otherwise,  is  required 
le  discharged. 

2)  SHhject  to  snh-sei'tion  1  the  Divisional  Courts  shall  »i>"'  nw 
it  Toronto.  .1-4  Oeo.  V.  c.  If),  s.  15.  smi'„'..''  <"' 

he  DlvlBlonal  Courls  here  referr.  d  to  arc  the   DIvLslonul  Courla 
e  Appellate  rMvlxloli:  aee  nittr,  h,  i'  ill. 


AD.MI.VIKTRATIOX   OF  jrSTICE. 

I.  In  every  civil  cause  or  matter  law  and  equity  shall  ' 
dministered  according  to  the  following  rules :"—         ' 
(ff)  Where  a  plaintitT  claims  to  he  entitled  to  any  i 
equitable  estate  or  right,  or  to  relief  upon  any  ' 
ei|uitable  giouud   against   any   deed,   instru- 
miMit  or  contract,  or  against  any  right,  title 
or  claim  asserteil  hy  any  defendant  in  such 
cause  or  matter,  or  to  any  relief  founded  upon 
a  legal  right  which  before  the  passing  of  The 
Oiitarii)  Jiidiatliiir  .let.  i.sui,  oould  only  have  4 
been  gi\on  by  n  Court  of  Equity,  the  Supreme 
Court  and  every  judge  shall  give  to  such  plain- 
tiff such  and  the  sniii!-  relief  a?  ought  to  have 
been  given  by  the  Court  of  Chancery  in  a  suit 
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THE  JUDICATCRE  ACT. 

or  procecdinir  for  the  same  or  the  like  pnr. 
posies  i)roperly  instituted  before  the  passiiii; 
of  that  Act; 

Taken  from  Eng.  J.A.,  1S".^,  s.  24.  s.-s.  1. 

This  and  the  next  section  deal  with  the  old  anomaly  of  difTcnnt 
Courts  recognizing  different  rights  and  duties,  applying  difforen- 
remedies  to  the  same  case,  and  in  some  cases  even  enforcing  nih-s  of 
law  In  conflict  with  one  another.  The  removal  of  the  conflict  of  law 
is  provided  for  by  s.  :'2.  The  rest  of  the  matter  is  dealt  with  in 
the  present  section,  the  provisions  of  which  have  been  summarized 
thus:  — 

The  plaintiff  may  assert  an  equitable  claim  in  the  Supreme  Court 
(s.-s.  a);  and  may  obtain  an  equitable  remedy  (ibid.);  the  defendant 
may  raise  any  equitable  answer  or  defence  to  any  claim;  that  is  to 
say.  anything  which  would  formerly  hai'e  been  good  by  way  of  answir 
if  the  suit  had  b'^n  brought  in  Chancery  (s.-s.  el.  or  would  liavf 
afforded  groilnd  for  an  injunction  if  thi  action  had  been  brought  at 
law  (S.-s.  /l;  and  he  may  assert,  by  way  of  lountenlaini  again.'Jt  tli'' 
plaintiff,  any  claim,  legal  or  equitable,  which  he  might  have  raised 
by  a  cross  suit  at  Law.  or  in  Equity  (s.-s.  d);  the  defendant  may 
also  obtain  relief  relating  to.  or  connected  with,  the  original  subject 
of  the  action,  against  other  persons,  whether  already  parties  or  not 
(ibid.l.  The  Court  is  to  recognize  equitable  rights  incidentally  n\)- 
pearlng  (s.-s.  e);  no  cause  la  to  be  rectrained  by  injunction;  what 
would  have  been  ground  for  injunction  is  to  bo  raised  by  way  of 
defence,  or  upon  an  application  to  stay  proceedings  (s,-s.  /).  Subjer: 
to  these  provisions.  Common  Law  rights  and  duties  are  to  be  recog- 
nized (s.-s,  g),  and  the  Court  Is  to  apply  all  appropriate  remedies,  and 
dispose  of  all  matters  In  controversy  (s.-s.  ft).  See  Wilson  Jud.  Act. 
Tth  ed..  p.  15. 

By  the  operation  of  the  Act  the  Supreme  Court  is  to  administer 
justice  according  to  so  much  of  the  principles  of  Law  and  Equity 
as  may  be  necessary  to  give  complete  and  effectual  relief  to  suitors: 
Gibbs  V.  Guild.  9  Q.  B.  D.  68.  per  Lord  Coleridge,  citing  Pu<jh  v. 
Heath,  7  App.  Caa.  237;  and  where  there  was  any  conflict  between  the 
two,  Equity  Is  to  prevail ;  therefore  concealed  fraud,  and  the  absence 
of  means  of  discovery,  will.  If  pleaded,  prevent  the  application  of  the 
Statute  of  Limitations,  as  formerly  In  pure  Equity  proceedltig!': 
Qibbs  v.  Guild,  8  Q.  B.  D.  296;  9  Q.  B.  D.  39;  Bnrbrr  v.  Houston. 
14  L.  R.  Ir.  273;  Irrespective  of  the  question  whether  such  matters 
formerly  constituted  at  Law  a  good  answer  to  a  plea  of  the  Statute, 

In  Adamson  v.  A.'amson,  7  Ont.  App.  592,  the  opinion  was  ex- 
pressed by  Burton.  J.A..  that  notwithstanding  the  Jud.  Act.  the  owner 
of  an  equitable  estate  canL3t  proceed  to  recover  possession  of  land 
against  a  trespasser  In  possession,  but  was  bound  to  sue  In  the  name  of 
the  person  having  the  legal  estate.  This  opinion  did  not  form  part  of 
the  judgment  of  the  Court  in  the  case,  and  was  founded  upon  th.-  view 
that  before  the  Administration  of  Justin:  Arl,  187:j,  ejectmenl  would 
not  if.  IQ  such  a  case,  and  that  the  latter  Act  only  enabled  th. 
Court  of  Chancery  to  entertain  suits  for  ejectment  In  the  sam.^  wav 
as  the  courts  of  Common  Law.  The  point,  which  did  not  there  .li- 
nnctly  ari5e.  as  the  proceedings  w..,e  bt^fore  the  Jud.  Act.  has  siiu- 
been   considered  In   H,rnan   v.  Heennn.   3   C.   L.   T.    163;    Thorn,    r 
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llinmi,  13  Ont.  fl77.  and  Cordon   v.  Aniistroiifj.   16   I*.   R.   4:12;   set-  Sec.  16  (Ij). 

B  Jonca  V,  itrOntth.  16  Ont.  H17.  whpro  thp  opinion  was  pxpressfd 

t  since  the  Jud.  Act.  such  an  action   may  be   maintained   by  tlic 

iltable  owner  in  his  own  name;   but  the  owner  of  the  legal  estate 

uld  also  be  made  a  tiarty  to  the  action:  Coiir  v.  crithton.  30  Ont. 

:   Alh-n  V.   Woods.   6S   L.   T.    143;    Ktti/lor  v.   Coorhr.    2   Ont.   39S; 

rvloufjh  V.  Mftrshnll,  4  Kx.   D.  r^T:   and  (loo'lrirlt   v.  Ki'ifilim  con'l 

.  W.  N.  ISStl.  1.".!':  but  see  fnulkii'i-  \.  (Jrerr.  IC  O.  L.  It.  i;r,;   40 

C  R.  309.  where  the  legal  owner  of  the  timber  in  question  in'thc 

[an  was  not  a  party,  but  the  equitable  owner  was  held  entitled  to 

intain  an  action  for  trespass  in  respect  thereof. 

In  an  action  of  ejectment  by  tlie  owner  of  the  legal  title,  he  was,  on 
counterclaim    of    the    defendant    setting    ui»    an    equitable    title. 

ered  to  convey  the  legnl  estate  to  the  ilefencl^int  :  Trini'lml  Aaiihair- 
V.  Coryot.  1.S9*;.  A.  C.  .^ST. 


petitioner."*  "  defendant."  see  Jud. 


For  definitions  of  "plaintifT." 
,  3.  2  (ft  and  r)  supra,  pp.  2.  3. 

('))  No  iK'tioii  or  prooocdins  .sliall  l)e  open  to  objec-  Ded.r.iory 
Hon  on  tlie  ffvi'mul  that  a  merely  declaratory  i'ift"",, 
.iudRUient  or  order  is  .■Joufflit  thereby,  and  the 
Conrt  may  make  bindinir  declarations  of  risht. 
whether  any  consequential  relief  is  or  could  be 
claimed  or  not ; 

rhls  section  is  the  same  as  Eng.  O.  25.  r.  .".  and  is  an  amended  re- 
luclion  of  Chy.  O.  538.  It  does  not  make  any  radical  change  in 
rules  and  practice  of  the  Court:  Bunnell  v.  Gordon.  20  Ont.  281. 
Chancery  Order  5.18  was  held  only  to  apply  to  cases  where  the 
ntil  was  entitled  to  relief  consequent  upon  the  declaration  he 
m.  if  he  chose  to  claim  It,  but  it  was  held  not  to  apply  to  cases 
re  the  plaintiff  was  not  entitled  to  claim  any  relief  consequent 
1  the  declaration:  Rooke  v.  I^rd  Kingsdown.  2  K.  A  J.  753; 
*e  V.  Cook.  23  Or.  110;  rogauru  v.  .luciden.  24  Gr.  474;  Brookea 
onley.  S  Ont  549.  Thus,  a  decree  was  pronounced  declaring  the 
construction  of  a  will,  without  directing  administration,  in  a 
where  the  plaintiff  was  entitled  to  the  latter  relief  If  he  desired 
Vurphy  v.  Murphy.  20  Or.  57.-.;  and  see  tVinnda  (,'i-n(ral  Itu.  Co. 
ftc  OucCTi.  lb.  303.  This  section  was  passed  to  enable  the  Court 
renounce  a  declaratory  decree  whether  con.sequent  relief  could 
laimed  or  not.  But  notwithstanding  the  power  thus  conferred  the 
idlction  will  be  exercised  with  great  caution:  Auaten  v.  Collins. 
..  T.  903.  See  also  Ordnd  Junilion  11'.  W. 
Co.,  1898.  2  Ch.  331. 


Dedftr- 
stor;  jiidg. 
tiient  may 
now  be 

favour  of » 
Carty  wlio 
would  not 
hppntitled 
to  relief 


Hampton   Vrbrn, 


declaratory  judgment  may  be  pronounced  even  though  the  cause 
ctlon  be  one  at  Common  Law:  e.g..  that  defendant  is  a  tres- 
-r  on  land:  Harrison  v.  Rutland.  1S93,  1  Q.  B.  142;  68  L.  T.  35: 

certain  land  is  a  highway;  Toronto  v.  Lorsch,  24  Ont.  227; 
■rfon  V.  J/iii.r,  26  Ont.  36;  Oooticrftom  v.  Toronto.  19  Ont.  App. 
and  the  rights  of  parties  In ^inpatented  lands:  Pride  v.  Rodger. 
nt.  320;  and  regulations  of  defendants  have  been  declared  In  be 
binding  upon  the  plaintiff,  without  granting  any  consequential 
'■.^London  .iaa'n  of  Xhipoicncrs  v,  London  and  India  Docks.  1892, 
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Drolaralorr 
judgment 
whtn  refused, 


Cases  in 
which  de- 
c.'araiion  of 


The  Court  has  no  jurisdiction  under  this  clause  or  othprwisc  to 
declare  a  marriage  void  ab  initio:  A.  v.  B..  -3  O.  L.  R.  261;  nor  to 
establish  a  lost  will  of  personal  estate  and  declare  that  the  execuior 
therein  named  is  entitled  to  probate:  Mutric  v.  Ahxandir,  23  O.  I..  It. 
396;  and  see  Bilaiigcr  v.  Billing*''''  24  O.  L.  K.  439.  nor  to  declart;  an 
absentee  is  to  be  presumed  to  be  dead  for  the  purpose  of  adminis- 
tering his  estate,  an  that  is  a  matter  within  the  jurisdiction  of  a 
Surrogate  Court:  Re  Coots.  1  O.  W.  N.  807.  See  also  notes  to  s.  ;:\  of 
R.  S.  0.  1897,  c.  51,  supra,  p.  24. 

^-tmble,  the  Court  has  no'.-  Jurisdiction  under  this  section  to  make 
a  declaration  of  the  legitimacy  of  a  platDtifT.  and  his  right  In  re- 
mainder to  a  title  and  estates:  Wvst  v.  SackviUc,  1903,  2  Ch.  378;  SS 
L.  T.  814. 

A  declaration  was  made  that  a  lessor  was  not  entitled  to  impose 
a  particular  condition  attached  by  him  to  a  license  to  assign,  and 
that  the  lessee  was  entitled  to  assign  without  any  further  consent 
of  the  lessor:  Young  v.  Ashley  Qardens  Properties,  Limited,  190:!.  2 
Ch.  112;  S8  L.  T.  541;  Evans  v.  Levy.  1910.  1  Ch.  452;  102  L.  T.  128: 
and  see  Jenkins  v.  Price.  1907,  2  Ch.  229;  1908.  1  Ch.  10. 

A  declaratory  judgment  was  pronounced  In  an  action  against  the 
Attorney-General  as  to  the  construction  of  a  statute,  so  as  to  bind  the 
Crown  and  Its  officers:  Burghes  v.  Attorney-QeheTdl.  and  Dyson  v. 
Attorney-General,  infra. 

A  declaration  was  made  that  a  tenement  was  not  subject  to  an 
easement  of  light  by  reason  of  an  alteration  In  the  dominant  tene 
ment;  Ankrrson  v.  Connelly,  1906,  2  Ch.  544;  95  L.  T.  71*1. 

In  Bunnell  v.  Gonion.  20  Ont.  281,  the  plaintiff  asked  for  a  declara- 
tion that  she  was  entitled  to  an  inchoate  right  of  dower.  She  had 
joined  in  a  mortgage  with  her  husband  to  bar  dower.  Subsequently 
the  husband  had  assigned  his  equity  of  redemption  to  an  assignee  for 
the  benefit  of  creditors,  and  the  mortgagees  were  proceeding  for  a 
sale.  The  plaintiff  claimed  a  declaration  In  order  to  have  a  portion 
of  any  surplus  arising  on  such  sale  set  apart  to  answer  her  dower,  in 
case  it  should  become  consummate  by  the  death  of  her  husband.  The 
declaration  was  refused.  It  being  held  that  what  was  asked  was  a 
declaration  as  to  a  claim  which  might  be  made  by  another  or  others 
under  circumstances  which  might  or  might  not  happen:  see  also 
Thomson  v.  Cushing.  30  Ont.  123. 

A  declaration  was  refused  as  to  the  validity  of  a  life  policy  during 
the  life  of  the  assured,  even  where  the  Society  issuing  the  pulley 
had  refused  to  accept  from  the  holder  premiums  upon  the  ground 
that  the  policy  was  void:  Honour  v.  Kyuitablc  Life.  «fc.,  1900,  1  Ch 
852;  also  as  to  the  invalidity  of  letters  patent  already  expired'  where 
no  legal  right  of  the  plaintiff  hud  been  Infringed:  A'.  /;.  Marine  Kn-m- 
eenng  Co.  v.  Leeds  forge  Co..  vm,  2  Ch.  49S;  and  see  Offin  v.  liurh- 
ford.  1906.  1  Ch.  .■!42;  Itysart  v,  Hamm-rton.  1914.  1  Ch.  927-  also  wti.i-. 
a  special  statutory  tribunal  is  appointed  to  fJeternilne  the  question  ;i-  to 
which  a  declaration  is  asked:  Vnung  Men's  Christain  Assoe  v  Ottawa 
29  0.  I..  R.  574. 

But  in  some  cases  the  Court  made  a  decree  declaring  future  rights 
Thus  the  question  of  the  right  of  renewal,  on  which  a  lessee's  claim 
to  compensation  for  land  takm  by  a  railway  drp^nd^d,  wa:^  declared; 
Bogg  V.  mdlanU  Ry,  Co..  L.  R.  4  Kq.  310;  and.  to  save  expense,  it 
has  construed  executory  marriage  articles:  Byum  v.  liunm    19  Beav  ,VS 
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V  declarulory  judgment  is  a  Judicial  act,  and  »lll  not  be  made  sec  16  ic 
Ply  on  admlsBlDns  of  counsrl.  or  by  consent:    n'lnicims  \    l'i,,r,ii 
N.  1894.  141. 

Vliere  a  right  of  recovery  was  Klven  by  -ilaluli-  In  a  Court  ot  suni- 
y  lurlsdlcdon.  It  was  held  that  the  High  Court  had  m,  ,iower  to 
e  a  declaratory  judgmcut  that  the  iilalntlK  had  8uib  rii;l,i-  h,„ 
mgh  \.  Ilraini.  ISflT,  .\.  C.  CI.'..  ' 

I  declaration  that  a  debtor  was  the  benelleial  owmr  of  a  claim 
nst  the  Dominion  Government,  was  refused,  the  plalntin'  not  bi.ins 

position  to  claim  any  consequential  relief:    Slimirl   v.   Guibur.l. 

L.  R,  362, 

,  declaration  that  a  municipal  corporation  had  no  power  to  espro- 
;e  lands  acquired  by  a  street  railway  for  the  purposes  of  Its 
aess  was  refused:  Toronto  Hi/,  v.  Torvnto.  l:!  o.  L.  R.  G32 
.  declaration  of  right  in  respect  of  a  matter  which  the  Legislature 
expressly  assigned  to  the  Surrogate  Court  Registrar  was  also 
led:  MtorneyUencral  v,  ('(jmcron.  26  Out.  App,  103, 

declaratory  decree  was  refused  under  the  former  practice  where  i),i„.r,.>. 
IS  sought  for  the  purpose  of  protecting  the  plaintiff  against  a  '"  "I'lcii  4.- 
agent  claim  by  the  defendant:  Jaikson  v.  Turntnj.  1  Drew    617- 
lee  Cumir,  II  v.  liuvilai.  s«,,to,  p.  liT:  and  also  where  It  was  sought 
'ect  future  rights  In  events  which  had  not  happened:  LaniKlale  v 
rj.  S  D.  M.  4  G.  391;  Dov^ling  v.  Donlinf,.  L.  R.  1  Chy    612-   or 
as  entitled  In  reversion:  Oarluk  v.  /.oicvun.  lii  Ha    \pp    xlv'    or 
»  aac.  Bright  v,  Tiintlan.  4  Ch,  D.  1S9;   or  to  declare  a  purelv 
question  as  against  Infants,  even  by  consent:   Webb  v   H«no    s 
*  G.  633;   DC  V/inilt   v,   De   Win<lt.   L,   R,   1   H,   I„   87-    or   to 
■e  a  merely  legal  right:   Trustns  ol  Birknilicad  Docks  v    Liiiril 
M.  *  G.  732;  Brhtoir  v,  Whitmon:  4  K,  4  J.  743;   metroimlitaii 
I  01  Workt  v,  Sant.  L.  R.  7  Bq.  197;   Jenner  v,  Je„„er   L    R    1 
.1;  see  also  Miller  v.  «ol.cr(jo«,  35  S.  C,  R.  80;  but  see  now  supra. 
would  seem  that  n  case  in  which  the  (.Town  is  Interested  is  not  (■,...„ 
:ed  from  the  application  of  the  English  Rule  corresponding  to""'"' 
irovision:    Burghra   v,   .4((j,..Gcii.,   1911,   2   ch.   139;    1912.   1   ch 
105  L.  T,  193,  758;   Dj/soii  v,  .lf(/)..f,VB..  1911.  1   K    B    410-    10' 
T07:  S.  C.  1912,  1  Ch.  lliS;   but  see  Tke  Interpretation  Art   (i;, 

merely  declaratory  judgment  will  not  prevent  the  setting  up  of 
atute  of  Limitations  against  the  person  in  whose  favour  the 
itlon  is  made:  Copi'  v.  Cop.'.  20  Ont.  441, 

••tr  Co.rtt-This  sub.section  applies  to  County  Courts  in 
otherwise  within  the  jurisdiction  of  a  County  Court:  B™.«.  u 
bir.  30  Ont.  443.  449;  and  see  sec,  23.  post. 

c)  Where  a  defendant  claims  to  l)e  entitled  to  any  K^^if 
equitable  estate  or  right,  or  to  relief  npon  any  "''""' 
equitable  ground  against  any  deed,  instruineut 
or  contract,  or  against  any  right,  title  or  claim 
asserted  by  any  plaintiff  in  such  cause  or 
matter,  or  alleges  any  ground  of  etjuitable  de- 
fence to  any  claim  of  the  plaintitT  in  such  cause 
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or  matter,  the  Court  ami  every  judge  shall  fj;ivo 
to  every  equitable  estate,  right  or  ground  uf 
relief  so  elairced  and  to  every  ground  of  etiuit- 
able  defence  so  alleged,  such  and  the  saino 
effect,  by  way  of  defence  against  the  claiir, 
of  such  plaintitf.  as  the  Court  of  Chancery 
ought  to  have  given  if  the  same  or  the  iilic 
matters  liad  been  relied  on  by  way  of  defence 
in  a  suit  or  proceeding  instituted  in  that  court 
for  the  same  c^-  the  like  purpose  before  the 
passing  of  The  Ontario  Judicature  Act,  ISisi: 

Taken  from  Eng.  Jud.  Act.  1873.  s.  24,  s.-s.  2,  and  to  the  same  eftoct 
as  the  section  previously  in  force. 

See  this  section  ipplled  In  Uotlyn  v  W.  Mollllr,.  1  C.  P.  n.  14.i; 

Hughes  V.  Metropolitan,  dc.  lb.  120;  Eyre  v.  Hughes,  2  Cb.   D.  !4S; 

ilarshall  v.  Marshall,  5  P.   D.   19;  Emmerson  v.  Ind,   12   App,  t'as. 
300;  Cooper  v.  Tesey,  20  Cb.  U.  CU.    See  also  8.-8.  (e)  infra. 

{(l)  The  Court  and  every  judge  shall  also  have  power 
to  grant  to  any  defendant  in  respect  of  any 
equitable  estate  or  right  or  other  matter  of 
equity,  and  also  in  respect  of  any  legal  estate, 
right  or  title  claimed  or  as'^crted  by  him,  all 
such  relief  against  any  plaintiff  as  such  defen- 
dant shall  have  properly  claimed  by  liis  plead- 
ing, and  as  the  Court  or  any  judge  might  have 
granted  in  a  suit  instituted  for  that  purpose 
by  the  same  defendant  against  the  same  plain- 
tiff ;  and  also  all  such  relief  relating  to  or  con- 
nected with  the  original  subject  of  the  cause  or 
matter,  and  in  like  manner  claimed  against 
any  other  person,  whether  already  a  party  to 
the  same  cause  or  matter  or  not,  who  shall 
have  been  duly  served  with  notice  in  writina; 
of  such  claim  pursuant  to  the  Bules  or  to  any 
order  of  the  Court,  as  might  properly  have 
been  granted  against  such  person  if  lie  liiifl 
been  made  a  defendant  to  a  cause  duly  iiisti 
tuted  by  the  same  defendant  for  tlie  like  jmr 
pose ;  and  every  person  served  with  any  such 
notice  shall  henceforth  be  deemed  a  party  to 
such  cause  or  matter,  with  the  same  rights  ir. 
respect  of  his  defence  against  such  claim  as 
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if  be  had  been  duly  sued  in  tlie  ordinary  way  s*^  '^  **>• 
by  such  defendant; 

A  defeodant  in  an  action  of  tort  may  now  plead  tender  of  amends: 
lee  po»t,  s.  71, 

See  Eng.  Jud.  Act,  1S73.  a.  24   (3). 

The  Rulva  reBpecting  counterclaims  {UuU'  113,  rt  arq.),  and  third 
larties  i  Rules  165-1711  were  made  in  furtherance  of  the  powers  con- 
erred  by  this  Bub-sectlon.    See  notes  to  those  Rules. 

AS  to  how  far  Rules  have  been  made  to  regulate  the  exercise  of 
he  powers  conferred  by  this  section  of  granting  relief  between 
■o-deftndants :  see  Tnh-aven  v.  Bray.  45  I^.  J.  Chy.  lU;  and  notes  to 
Je  Ifi.^,  ft  seg. 

Thta  section  does  not  entitle  a  defendant  to  proceed  by  way  of 
lountcrclalm  agatnst  a  co-defendant  unless  the  plaintiff  is  also  inter- 
"ir^d  in  such  counterclaim;  If  the  plaintiff  is  not  so  interested,  the 
L'feiidant  must  seek  his  relief  against  a  co-defendant  under  the  third 
larty  procedure:  Cope  v.  Crichton.  18  P.  R.  462. 

In  Muiige  v.  Adams.  JJO  L.  J.  Pro.  49;  17  C.  L.  J.  369.  an  action 
iropouDdlng  the  will  of  a  married  woman  made  after  she  had  obtained 
I  protection  order,  and  become  possessed  of  separate  estate,  the  de- 
endant  set  up  that  the  protection  order  had  been  fraudulently 
iblained,  and  claimed  by  way  of  cross  relief  to  have  It  set  aside, 
be  will  pronounced  against,  and  administration  granted  to  the 
lefendant;  and  it  was  held  to  be  within  this  section  as  aseertlng  by 
ounterctalm  what  might  be  asserted  in  a  s^a  against  the  same 
ilaintllf. 

A  defendant  is  not  bound  to  make  his  cross  claims  In  the  same 
icilon.  but  may  assert  them  by  cross  action.  Thus  where  an  action 
vas  brought  against  shippers  and  consignees  'or  damages  for  deten- 
lon  at  the  port  of  lading,  and  for  freight,  aad  the  defendants 
trought  a  cross  action  for  a  larger  sum  for  damages  for  loss  of  cargo 
y  the  shipowners'  negligence,  and  the  writs  were  issued  on  the  same 
ay  and  statement  of  claim  dcllverrd  first  in  the  former  action,  a 
laater  stayed  proceedings  in  the  second  action  with  liberty  to  the 
laintlffs  in  it  to  tile  a  counterclaim  in  the  first  action;  but  it  was 
eld  on  appeal  that  though  there  was  jurisdiction  to  make  such  an 
rder.  It  should  only  be  exercised  where  the  points  in  issue  are  the 
amp,  and  that  In  the  cc.ie  in  question  the  right  to  bring  a  cross 
ctinn  should  not  be  interfered  with:  Aflnma^n  v.  Tuff.  44  L.  T.  420. 
ee  also  the  notes  to  s.  16  (/).  and  Rule  320. 

As  to  the  effect  jT  the  concluding  words  of  this  section:  see  Fouh  r 
Knoop  In  the  note  to  Rule  Ifl.'. 

This  section  does  not  authorize  a  counterclaim  against  a  plaintiff, 
nd  a  third  party.  In  respect  of  a  matter  not  "  relating  to,  or  con- 
ected  with  tiie  original  subject  of  the  raus*'  or  matter."  p.fj..  in  an 
ption  for  libel,  a  counterclaim  for  an  alleged  libel  against  the 
pfeodant  committed  by  the  plaintiff  and  his  agent  who  was  added 
B  a  party  to  the  counterclaim,  was  struck  out:  Edf/e  v.  Wcigel,  97  l^. 
.  447. 

Where  a  defendant  claimed  indemnity  under  a  covenant  made 
ith  a  third  party  as  trustee,  for  his  beneflt.  It  was  held  that  the 
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be.  16  (I  t).  defpiidant  was  not  entitled  to  lue  on  the  covenant,  and  the  claim,  the  i 
lore,  was  dismissed:  Miirkliam  v.  Paget.  1908,  1  Ch.  (179;  98  L.  T.  Uii,-,, 


Ciiiirm  to 
takv  nntirs 
of  fqiiitable 
richtH  and 
Jiillfi. 


(t)  The  Court  and  every  judge  shall  recognize  aihl 
take  notice  of  all  e(iiiital)le  I'states,  titles  ami 
rights,  anti  all  ei|nital)le  dntics  anil  lialiilitic^ 
ajipearing  iiu'identally  in  the  etnirse  of  am 
cause  or  matter,  in  the  same  manner  in  whiili 
the  Court  of  Chancery  would  liave  reeogiii/cd 
autl  taken  notice  of  the  same  in  any  .suit  in- 
proceeding  tluly  instituted  therein  before  tlic 
l)assing  of  The  Ontario  Judicature  Act,  i.'v'i/; 

Same  as  Hev.  Stat.  ISSo,  c.  51.  s.  57  (81  and  taken  from  the  Eng 
J.  A.,  1873,  s.  24   (4). 

In  WiUiitms  V.  Snoicdvti,  W.  N.  ISSO.  124.  a  plaintiff  In  ejectment 
was  ordered  specllically  to  perform  an  agreement  to  lease  the  pnni- 
Ises  to  defendant,  which  agreement,  though  not  raised  by  defence, 
appeared  Incidentally  In  the  cause.  See  Moalyn  v.  W.  Moslyii.  .fc.i 
1  C.  P.  D.  14.i;  Borroinj  v.  Drlnni'y,  24  I..  U.  Ir.  .'.03.  where  li 
Incidentally  appeared  that  a  party  was  entitled  to  have  a  deed  recti- 
fled.  See  also  f'urncso  v.  Bontl.  W.  N.  18SS,  78;  Scoff  v.  Hrt»ni. 
1892.  2  Q.  B.  724:  .4iiii<'Slci/  v.  .4nnfsles.  31  h.  R.  Ir.  457;  and  rases 
In  note  to  S.-5.  (c).  supra;  and  The  Coiivryanring  and  Law  of  Pmii.rt'i 
irt  (R.  a.  O.  c.  1091.  s.  49;  see  In  note  to  HnJe  S.i. 

The  doctrine  of  Equity  whereby  part  performance  furnishes  a 
ground  for  enforcing  a  contract  not  enforceable  at  law  by  reasoti 
of  s.  4  of  the  Statute  of  Frauds.  Is  confined  to  suits  as  to  the  sale 
of  Interests  In  land,  and  has  not  been  extended  by  the  Jud.  Act. 
The  Jud.  Act  confers  no  new  rights,  'jut  alters  procedure  onlv 
Britciin  V,  Ros,(i(er,  11  Q,  B,  D,  123.  See  also  aibhn  v.  Ouiiff.  9  Q 
B.  D.  67.  and  7'hr  Aterrantitv  Amendment  Aet  (R.  s.  O.  e.  133).  s.  Ifi. 

Under  this  section  relief  was  given  against  a  forfeiture  In  an 
action  to  reenter  for  breach  of  covenant  tor  payment  of  taxes  which 
the  defendant  paid  before  statement  of  claim  delivered-  Bueklrii  \ 
Beigte.  S  Out.  8.i. 

Notwithstanding  this  sub-section  an  equitable  assignment  Is  not 
equivalent  to  a  legal  assignment,  and  Is  not  a  breach  of  a  covenant 
not  to  aso.gn  without  leave:  Gentle  v.  f'.iulfcncr.  1900  '  Q  B  'r.T- 
S2  L.  T.  708;  and  a  person  entitled  to  the  benefit' of  a  rovenant'm'ade 
with  some  other  person  cannot  sue  on  It,  the  action  must  be  broueht 
in  the  name  of  the  covenantee:  see  Markham  v,  Paget,  rnpra.  „.  42, 

an-Morfe"tu™""°  "°™  """""'  '"'  '''"'"  '"  """'  "*»"■"  """"'"' 

(/)  No  eansc  or  proceeding  shall  be  restrained  hv 
prohihitmn  or  in,iunctinn  ,  tint  everv  mattev  of 
enuitv   oil  which   an   injunction   against   " 


ei'iity     

prosecution  of  any  sue! 


I  cause  or  procccili;! 
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iiiislit  Imvc  l)oeii  obtainvd,  prior  to  The  On-  '"■  "  ">• 
taiio  Judiiulure  Acl,  Jatil,  eitiier  uiiciuuli- **  *'  '  '■ 
tioimlly  or  on  any  tonns  or  conditions,  may 
be  relied  on  l)y  way  of  defence  thereto;  l)Ut 
nothing  in  this  Act  shall  disable  tlie  Court 
from  direetinjf  a  stay  of  proccedinfts  in  any 
cause  or  mutter  pcniliuK  before  it :  and  any 
person,  whether  n  party  or  not  (ii)  to  any  such 
cause  or  matter,  wlio  would  have  been  entitleil. 
prii.  to  The  Onlnrio  Judiaitiire  Ail,  Ititil,  to  **  v,  c  5. 
apply  to  any  court  to  restrain  the  prosecution 
thereof,  or  who  may  be  entitled  to  enforce,  by 
attachment  or  otherwise,  any  judjnui'ut,  or 
order,  contrary  to  which  all  or  any  part  of  the 
l>roccedinKs  in  such  cause  or  matter  may  have 
been  taken,  maj;  ai>ply  to  the  Court  by  motion 
in  a  summary  way,  for  a  stay  of  proceedinits 
in  such  cause  or  matter  cither  generally,  or  so 
far  as  may  be  necessary  for  the  jiurposes  of 
,iustioe;  and  the  Court  shall  thereupon  make 
such  order  as  shall  be  deemed  just : 

Po  the  same  effect  as  Rev.  Stat.  1S97,  c.  Til,  a.  57  (9).  and  see 
:.  J.  A.,  1S7;i,  s.  24   (5). 

rhe  effect  of  this  sub-sectton  is  that.  In  ordinary  cases,  whatever 
Id  formerly  have  been  ground  fop  an  lnJui,ction  restraining  an 
nn  must  now  be  rained  in  the  action,  either  by  way  of  defence, 
ipon  an  ajipllc  atlon  to  stay  proceedings :  (hirl'nti  v,  yaifruf(.  1  Ch. 


01  ■•  Whithrr  a  parlii  or  not."    The  Jurisdiction  to  stay  proceed-  g„yi„j 

1  on  the  application  of  a  person  not  a  party  is  only  to  be  exercised  proeeJdlnn. 

re  the  action  is  an  improper  one.  or  where  its  prosecution  might 

*  been    restrained    by    Injunction    under   the   former    practice    in 

noery,  and  only  where  the  applicant  Is  one  who   seeks  to  inter- 

;  and  can   properly   be  added  as   a  party;    fiiKkus  v.   Griffin.    17 

1.  473. 

in  application  to  stay  proceedings  in  an  action  must  be  made  in 
action  sought  to  be  stayed,  and  not  by  commencing  a  new  action 
an  Injunction;  Oarbult  v.  Fdirnis.  1  Ch.  O.  l.'i.';  Ite  i^oulh  of 
ICC  Pottery  Works  Syniltriitr.  .17  L.  T.  2C0;  rir  Proplr's  Giinlrn 
ponj/.  I  Ch.  D.  44;  IVdIkiT  v.  Bnnanhrr  DtstiUrril  Cotnpnnii.  1  Q. 
I.  129:  Wright  v.  Knlgrarr.  11  Ch.  0.  24:  White  v.  Harrotr.  m  W. 
G6.  Two  decisions  to  the  contrary:  Kingrhurch  v.  Proplr's  Ofinlfn 
Pnny.  1  C.  P.  D.  4,'.  and  ^'ce(lham  v.  Rivers  Protection  Company. 
1-  0.  2-'>:i.  are  overruled.  See  also  Seorle  \.  Choat.  2."i  Ch,  D.  72::; 
s  V.  Capsey.  1891.  3  Ch.  411.  and  the  same  rule  applies  where  the 
eodings  sought  to  be  stayed  are  being  talten  by  an  otflcer  of  the 
■t.  e.g..  a  sheriff:  Wright  v.  Redgrave,  supra:  or  a  receiver:  Searle 
>ioate.  and  Lane  v.  Capsey.  supira. 
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),  Thus,  actions  for  ilalms  provable  laa  to  which  see  Croiilr  v.  Itus.-,,  u, 
4  C.  P.  D.  1811),  in  pending  admlnlBtratlon  procredlnga  muMt  be  re- 
strained by  motion  In  the  actions  and  not  In  the  matter  In  which  Ihc 
administration  proceedings  arc  being  taken:  see  vobbohl  v.  l'n/k;\ 
4  Ex.  D.  313;  foiKll  V.  Jiuiburu,  9  Ch.  D.  39;  flull.i;  v.  Moiilriii,, 
3  C.  L.  T.  599. 

Proceedings  under  a  writ  ot  elegit.  Issueu  to  enforce  payment  of 
costs  of  an  action,  were  stayed  where  the  lands  taken  under  the  urit 
were  not  lands  In  the  hands  of  the  defendants,  chargeable  with  thus,, 
costs;  Earl  Jirsey  v.  I'j-triilffe  Itural  Sanitari/  Authoritj/,  1891,  :{  t'h 
D.  1S3. 

In  Bisant  v.  Wood.  12  Ch.  D.  630.  It  was  said  that  though  a  iH'nd- 
Ing  motion  cannot  be  restrained,  a  person  may.  In  a  proper  case,  be 
restrained  from  Instituting  proceedings.  See  also  Cfrclr  ItrBtiiunint 
Vo.  V.  UiViry.  18  Ch.  D.  .'i3.'):  Hart  v.  Hurt,  18  Ch.  D.  670:  and 
Armstrong  v.  Armitrong,  1892,  P.  98.  where  proceedings  in  a  foreign 
Court  were  stayed  by  Injunction:  see  post,  s.  21. 

See  also  Hrtlley  v.  Bates.  13  Ch.  D.  498:  (explained  Xtanniir,!  v. 
■It.  Oihs.  20  Ch.  I),  p.  1961:  Hi-  Artiali:  Colour  Prinlittg  Co.,  14  Ch.  II 
502:  CTOit'Ie  V.  Atlisell,  4  C.  P.  D.  186. 

Stay  to  Enforce  m.  Comproaslse, — Under  this  clause  and  sec. 
16  (A)  the  Court  has  power  to  enforce  a  compromise  entered  Into 
pending  an  action,  and  ( where  no  terms  of  the  compromise  go  beyond 
what  is  In  controversy  In  the  action:  Hecs  v.  Carruthers,  17  P.  R.  .M), 
to  stay  the  action  on  a  summary  application  in  that  action:  Eden  \. 
Xaisk.  7  Ch.  D.  781;  Scully  v.  Lord  Cunifonald,  8  Ch.  D.  638:  He  (lawhl 
Freres  Steamthtp,  etc..  Co.,  12  Ch.  D.  882;  BaHer  v.  Bnker,  ;,-,  L.  T.  7;;;' 
Smyihe  v.  Smylhe.  18  Q.  B.  D.  .144.  followed  in  Fnrran  v.  Hitnt.'r 
(before  Ferguson.  J.,  2.ith  ,Sept..  18881.  Sec  also  DnvUaon  v.  ilerrillm,. 
18  P.  H.  139.  The  former  Chy.  practice  required  a  fresh  suit  to  he 
brought  for  speciflo  performance  of  the  agreement  for  compromise, 
unless  it  related  merely  to  the  "rosecutlon  of  the  suit:  Pryir  v.  OriMh: 
L.  R.  10  Chy.  534.  or  unless  where  the  compromise  was  entered  Into 
before  answer,  and  was  set  up  by  the  answer  and  speciflc  performance 
prayed  by  way  ot  cross-relief:  SmciH  v.  Union  Perm.  B.  K..  6  P.  R.  2(16. 

Where  a  compromise  has  been  made  by  the  defendants  with  one 
only  of  two  plaintiffs,  the  other  not  concurring,  an  application  by  the 
defendant  to  stay  proceedings  as  to  the  non-condurrlng  plaintiff  is 
wholly  Irregular:  He  ilatthetes,  Oates  v.  Mooney.  190.-).  2  Ch.  460. 

X  separate  action  to  enforce  a  compromise  may  still  be  brouchf 
Hart  V.  Um-t.  18  Ch.  D.  070:  Kmuhs  v.  Koberts.  5S  L.  T  253  and  m,iv 
sometimes  be  necessary:  see  Gilbcrl  v.  Emlean.  9  Cb.'D.  259;  Re  Urarn 
DC  Bertoaam  v.  Warn.  108  L.  T.  737.  but  ordinarily  It  will  be  prop.T 
to  apply  In  the  action  tor  such  order  as  may  be  necessary  Where  the 
pronouncing  ot  some  judgment  Is  necessary  to  give  effect  to  the  «■»- 
m"T  ;  "r-T  i"  '^  J"''e'"™t  should  be  made  to  the  Court:  the 
Master  In  Chambers  would  have  no  jurisdiction  to  meke  an  order  In 
such  a  case:   Pm,„„  v.  Dawson.  9  0.  L.  R.  24S;    thuugh  posslblv  he 

z^:z  s*t"  jt'-  "■=  -'- '-"'- '» -"■■>  -  -■'■  - 

,n  c?J  't"'.'™'™?  """"''  "'■''^"^'""S^  "P""  «™™»--y  application 
i",  rived  Z  ITh^  ;        °"  nece»»arily  applicable  to  a  compromise 

a.  rived  at  pending  a  reference,  as  under  ;.•«„.  410  the  Master  mav  after 
the  compromise  proceed  to  report  It:  Corry  v.  /.cmoL;    ,s  P.  R  '482. 
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An  irrMment  at  to  payments  after  Judsment  Id  a  foreclosure  action  s«e,  ]«  (f), 
11  enforced  by  the  appointment  of  a  new  day:  McCoUum  v.  Cotton, 
0.  U  R.  2<0. 

It  baa  been  held  that  the  compromise  cannot  be  set  aside  on  sum-  8«tifni 
iry  application,  and  that  an  action  Is  necessary:   Kmrrit  v.  Wood-*"'^**    , 
ird,  43  Ch.  D.  185;   and  see  Ahiauorth  v.  WiUlinff.  1896,  I  Ch.  673;  "'"P"'""" 

L.  T.  193;  1897,  2  Ch.  r.84;   77  L.  T.  57;   Gilbtrt  v.  Kmltatt.  9  Ch. 

259;  but.  where  necessary,  an  issue  may  be  directed  to  determine 

to  whether  a  valid  aKreement  of  compromise  has  been  arrived  at, 
d  a  stay  may  be  directed  provisionally  to  be  continued  In  the  event 

the  compromise  being  valid:  Jfffs  v.  CarrvthL'rs.  17  I*.  R.  51;  and 
his  also  been  held  that  the  validity  of  a  compromise  agreed  to  by 

Illiterate  plaintiff  without  the  knowledge  or  concurrence  of  his 
llcitor,  may  be  inquired  into,  without  bringing  a  new  action  to  set 
aside,  if  the  compromise  Is  pleaded  in  the  action  alleged  to  be  com- 
omised.  and,  where  that  is  done.  Its  validity  may  be  tried  in  the 
tloo:  Johnaon  v.  0.  T.  Ry.  Co..  25  Ont.  64;  21  Ont.  App.  40S: 
lilt  V.  G.    T.   Ry.   Co.,    22   Ont.    App.   504;    Davidson   t.   ifcrri»o«. 

P.  R.  139. 

Where  the  intended  compromise  fails  but  the  plaintiff  has  obtained 
oie  advantage,  he  will  be  required  to  restore  It,  as  a  condition  of 
Ing  allowed  to  continue  the  action:  Hfnilvraon  v.  UnderwritiKg 
tot:.  65  U  T.  616,  732;  Ouy  v.  Waiker,  8  T.  L.  R.  31  i. 

A  Stay  was  refused  where  an  action  had  been  settled  by  the  plain- 
!'s  solicitor,  the  settlement  having  been  provisional  and  not  adopted 
the  plaintiff:  McDonald  v.  Field.  12  P.  R.  213. 

Taxatiovs  PraoaadlBca. — Actions  or  proceedings  which  are  abso-  surins 
ely  groundless  are  frivolous  and  vexatious.    A  stay  of  such  proceed-  vezttioui 
[s  may  be  granted  not  as  a  substitute  for  an  injunction,  but  under  p""****"*"- 
)  inherent  Jurisdiction  of  the  Court  to  control  its  procedure. 

"A  Court  of  competent  Jurisdiction  has  inherent  power  to  prevent 
use  of  Its  process,  by  staying  or  dismissing,  without  proof,  actions 
,ich  It  holds  to  be  vexatious  ":  Per  Lord  Watr.on,  Hagganl  v.  ptUcier, 
)■:.  A  C.  61. 

The  Institution  of  such  proceedings  is  an  abufle  of  the  process  of 
!  Court,  and  they  may  be  stayed  summarily  upon  motion:  Edmunds 
Attorncy-Oeneral.  26  W.  R.  550;  38  L.  T.  213;  W.  N.  1878.  64. 
?  also  Tuiker  v.  CoUinson.  M  W.  R.  355;  54  L.  T.  128,  263;  or 
missed:  Metropolitan  Bank  v.  Poolvij.  10  App.  Cas.  210;  Ker  v- 
Hiams.  79  L.  T.  Jour.  229;  W.  N.  1886,  16;  Wiltu  v.  Earl  Beau- 
imp.  11  P.  I),  :,H;  Blair  v.  Voninvr,  36  W.  R.  64;  Qrcpc  v.  Loam. 
Ch.  D.  168;  Lawrance  v.  Lord  Norreps,  39  Ch.  D.  213;  15  App. 
i.  210;  62  L.  T.  706;  Warukk  v.  East.  \V.  N.  1889.  8;  Willis  v.  Earl 
u-r.  1893.  2  Ch.  545;  69  L.  T.  358;  e.g.,  where  the  process  of  the 
irt  is  set  in  motion  improperly,  as  where  the  cause  of  action  arose 
another  country  the  plaintiff  and  defendant  were  foreigners,  and 
(iffendaiit  being  In  Knglund  on  a  holiday  was  served  with  a  writ 
day  twfore  his  sailing  for  his  own  country:  Egbert  v.  Short.  1907. 
h.  205,  approved  in  lie  Norton's  Settlemvnt.  Xorton  v.  Xorton.  1908, 
h.  471;  99  L.  T.  257;  and  where  the  action  was  brought  in  England 
en  it  oiieht  to  have  be'-n  brought  in  Scotland  where  the  cause  of 
ion  arose:  /.oi/.ih  v.  Bank  of  Scotland.  1906,  1  K.  B.  141;  94  U  T. 
:  actions  against  a  public  officer  for  an  act  plainly  in  accordance 
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I«c.  1$  ((}.    wltb   MiH  iluty:   t'lintro  v.   Murray,  U  H.   It)   Kx.   Jl.!;    I'hittlertuii   \ 

Mvrrdirv  of  sliilr  for  Imh'i,  l«9.'i.  :'  Q.  B.  1»9;  TJ  L.  T.  MS;  i,-,/  ,    ,, 

Ol/aoii  \.  .llt'trn'-ytli  nt'nil.  niitnti,  p,  ::!',  iiKiilnitt  a  Jiiiinc  tor  am    ,, 

donp  In  that  rapacity:  votibrtl  v.  Fhhl.  W,  N,  1H77,  S;  Hiii'l  \.  ii,tt 

W,  N.   1SS3,  ;i7:   .lii.f.iMii  V.  Oorrl.'.   lS!i:.,  1  Q.  B.   OOS:   lliig,,,i,.l  I 

/>.;ir-l.'r  >V.rri.  ISM.  A.  C.  81;   inu-  \,  Lhwelliiii,  lOOli,  1   K,  il.   is;; 

an  action  agatnitt  u  mctnttcr  of  Parliament  for  a  luandamus  to  cniii|i.  | 

him  to  preHcnt  ^  petition  In  Parllaniont:   Vhaffrn  v.  llohlitmiit.   \yn, 

I   Q.  B.  isr. :   where  the  point  has  already  been  decided  aKaln.«t   rh. 

plaintiff  In  another  action;  />(itrjlcln9  v.  Sitjr  U'lenior.  rtr..  1  Q,  [l    d 

499;    Kilmuntia  v.  Attonifit-GeHenil   supni;  MortlO'-k  \.   Morlhj.k.   ■:" 

I..  T.  "T.1;  Hurroika  v.  uluhbt.  71  L.  T.  .'.S;   Miinlouu'lll  v.  Kiihilii   '■: 

Q.  B.  n.  l;  Il<lll  \.  Piiulil.  66  I„  T.  64.-,;  lI'lHIj  i.  Hour.  69  I,.  T.  :;:,<: 

Ki'llmny  V.  Bii,j/.  «il  L.  T.  r.99;   H'.iIIik,'  v.  nuff,  94  I..  T.  Jour,  isl; 

Whitunrlh  i.  Darbiahirr.  CS  I..  T.  216;  Slriihrm'ii,  i,  iiarnrll,  w.i\    \ 

Q.  B.  67T;  78  I,.  T.  ;171 ;  Kr  Onlarm  Sugar  Co..  M,  Kinnini-t  ran.;  ;;  f),  i. 

R.  621 ;  where  (he  plaintiff  has  no  tot  us  slandi:  llohmni  v.  Do/hln.  1,.  U 

S  En.  301:  rule  \.  Oppirt.  3  Ch.  I).  969;  or  It  la  clear  that  the  phihiiit 

hax  no  cause  of  action:  Liiurn  v.  T»'k<n-tM\iitt.  2  ().  1,.  H.  Iti;*.  or  tlic 

lase  Is  clearly  r<s  iudhata:  Hirrh  \.  Ilinh.  19ei',  I».   i;ill;    S»!  I,,  'p    ;;,;|. 

Boticcl/v.  Conln.Sf  1,.  T.  ;li;.-.  n.- where  the  claim  thnuith' stating  a  siill: 

dent  ea«e  Is  ihowii  liy  admission  of  the  pinlntlll  to  be  without  fcniinl  i 

tlor:  Jamniin  v.  Lnlno.  7  P.  R,  41)4.  The  Conrt  will  not  decide  a  doiilit. 

fill  point  of  law  on  an  npplliatlon  to  »tay  proceedlnss  as  frlvol.iiH 

HabiTU  V.  Cftorinj  <To.vj  ,1  /;.  II,  lly.,  87  L.  T.  7:12;  oi'  of  fact-  (;...«;,,., 

V.  Oricrson,  1908.  IK.  B.  761;  98  L.  T.  740  Ian  actio.)  (o  re.over  l.ds. 

or  dismiss  an  action  ivhich  Is  hrouxht  In  good  faith  to  try  a  qu..siioii  ui 

lav.    I!,a  V.   Thunby.  90  L.  -p.   26.-,.     Where  a   right    lo  sue.   liono.r 

slight,  appears  on  the  face  of  the  proceedings,  and  Is  not  displaced  by 

any  admission,  the  plaintiff  will   not  be  prevented   from   having  hi, 

action  disposed  of  In  the  regnlar  way;   «loj-.„i  v.  MrtropolHan    ,1, 

■.  p  n'''':,''"-'  i"''"""" '  "'■'""■  ■'  "■  -  f"'  ■'■"':  "'>"  V.  »")""(,,,■ 

,      ,:       ,.     '        "■   '^"-  """   '''■   "">■  >•"  "Hre'-ted  to  facilitate  an 

required  to  give  i,curlty  for  costs  as  a  condition  of  being  allowed  to 
proceed;   Sn,ilh  v.  a.irkam,.  7  0.  1..  R.  460;  S  o.  1..  H    l.°i 

),ri.'",  ^"^'f^  »  "«''''"  -^rt  empowering  the  Court   lo  prevent   the 
bringing  of   vexatious   proceeding,   has   been    pass-d-    sec    V,^o„oi^ 

i^uT.  ill': "'"  '■""  * ""  ''■ ' ''  •■ »"" »''  ^'  "■  "'-".v-;^-" 

In   Diirry   V,   B'-ntlnrk    fi7    T     t    ':*'>    ~_        .■ 
Melons  and  ve,.,i;'r„„:;r''.he'l„t;e"nr  C  die™  o'f'X' Co,," 
where  th,.  plalntlll  had  persistently  disobeyed  an  order  "o?plr'l<ular 

ha^d\'otei"-ir:he--:i'::;n:fr?:-r  --"  -™  --'^  - 

leave  of  the  Conrt;  «„„»,>;:.'^ /■  «';T9;.r 2  cr";"'™   T"t"'',V"" 
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roceedlofi  mfty  b«  Mt  ulde  lummarily:  let'  «.  9  of  tbiit  Art:  f>'.(  vidt-  ste.  l«  (t). 
Uh^  t.  spiart.  !*>  P.  U.  232.     Thw  oiutiilon  tc  Rlvd  notice  of  action 
bere  one  !•  requUlte  Is  no  ground  for  tummarlly  ataylnc  nn  action: 
iMriKi^  V.  Smmett.  7  O.  L.  K.  6lM. 

The  power  to  itay  proceedlDfi  at  Trlvnlous  or  vexatloui  will  not 
rdlaarlly  be  exerclvpd  merely  on  tho  luduntttiirnt  un  the  writ,  and 
tfore  Btatemcnt  of  claim:  IIomm  v.  Kiluanli,  15  1'.  It.  K.O;  Fh  t'htr  v. 
tthom,  6S  U  T.  4:18. 

Ad  action  In  which  relief  la  rlalmed  which  bad  l>e«n  already  c-lalmt-d  k,,  juji,  au. 
1  tootber  action  will  bf>  stayed,  only  In  lo  fur  an  It  <'UtDiM  relief 
Deluded  In  the  former  ui-llon:  SJvrton  \.  i^^ivk.  ^il  W.  K-  44t, 

For  a  form  of  ord^r  staylns  prorerdlnitii  wbrre  rfpeated  frtvoloua 
ppllcatluna  have  bt»'n  made,  see  Qr*p>-  v.  Loam,  37  Cli.  D.  169;  Seton. 
tfa  ed..  344;  A'iaMlrd  v.  FieUl,  1905.  2  Ch.  306;  93  U  T.  147. 

There  waa  no. rule  of  iirartire  at  Common  Law  hy  whl<h  a  plaln- 
Iff  ordtTrd  to  |iay  roatR  In  the  roume  of  an  artton,  hut  not  paying 
Item,  was  liable  lo  have  hia  action  aiaycd  till  they  were  paid:  Morton 
.  Hlwir.  It  Q,  B.  U.  Sit;  but  the  fmirt  hitil  power  In  Us  Inlien-nt 
jrJi>dlctlon  to  dirrrt  a  atay  If  that  apiieareil  to  be  fqultabln.  \'V\\*- 
laster  in  t'hnnilM'rs  haH  not  thin  Inherent  power:  lU'ki-rt  v.  Hrittnii,  :', 
'.  W.  N,  1512).  The  onus  of  sbowlnfc  the  propriety  of  a  atay  waa  on 
lie  party  aiklng  for  IL  In  Equity  the  onus  wan  un  the  other  party, 
nd  he  was  required  to  show  that  a  stay  would  he  Inequitable.  The 
ommon  Law  rule  la  adopted  in  Ontario  aa  the  most  convenient: 
temirt  V.  Sullivan.  11  P.  R.  529.  followad  In  Wright  v.  Wright.  12  I>. 
.  K'.  Sw  alHo,  in  addition  to  the  ram-H  there  cited.  W-  \Vi'kha>,i. 
laron]/  v.  Taylor,  35  Ch.  D.  272;  57  L.  T.  468;  and  1(  the  action  la 
exfttlouB.  or  has  been  vexatlously  conducted  by  the  pl^tlntlff,  the  Court 
y  virtue  of  Its  Inherent  Jurladlctlon  may  stay  the  pr'  ,-ecdlng8  for  non- 
ayment  of  costs:  Gnihnm  v.  Sutton,  1897,  2  Ch.  367;  77  \,.  T.  35; 
irktrt  V.  Rrittrtt,  4  O,  \V.   N.  L'5S. 

An  action  may  be  stayed  till  security  ordered  to  be  given  for 
unagea  baa  been  givt>n:  Rirhanla  v.  Hotcrtl.  W.  N.,  1883.  159.  168. 

AB*th«T  AetloM  In  Oatsrio  PaMdlac. — Proceedings  will  not  be  Anoth.  r 
ayed  pending  another  adinn  where  the  plaintiff  would  not  be  bounj  "'' j" 
f  the  result  of  t^e  other  action:    Tilbury  v.  Hommy.  19  P.  H.  242;  *"'"  "''' 
r  If  It  will  not  determine  the  question  raii^cd  in  the  action  sought 
I  be  stayed:   Toronto  v.  Toronto  Up.  Co,.  .'»  O.  W.  R.  H. 

CroH   AetloBi.— One    of    two    (tosh    actions    between    the    same  rmm 
intPB.  arising  out  of  the  BHUie  matter,  may  be  stayed,  and  a  con-  '"•''"n»- 
lidatlon  in  fai-t  thus  offei-ted:  and  where  such  .in  application  Is  niado 
c  ai'tiou  against  the  party  on  whom  the  burd«;n  ot  proof  lies  ought 

general  to  l>e  stayed,  and  the  action  brought  by  him  ought  to  be 
lowfd  to  proceed,  the  other  party  beinR  at  liberty  to  raise  ty  defence. 
t-oti  or  counter-claim,  all  questions  intended  to  be  raised  by  him  In 
le  action  which  Is  stayed:  I'honipaon  v.  Knstern  Ry.  Co,.  9  Q.  B.  D. 
1'.    See  further  the  notes  to  section  16  n/t,  and  ItuJc  ^^-0. 

StaylBg  ProecedlBits  Wliere  an  Agreement  to  Refer  to  Arbl-  stayiny 

atlon.— Where  a  submission  to  arbitration  has  be*>n  made,  any  legal  ("■"'•»-<i- 
urrrding  brought  in  respect  of  any  maiter  agrefd  to  be  rcfrrrrd  may  sn  «k"'''v'' 
'  Ktayed  "at  any  time  after  appearanfie  and  before  dellverinK  any  ""jnt  tn 
eading  or  taking  any  other  step   in   the  proc'eedInK ":    R.   S.   O.   c.  i,itr»ti'iin. 
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I).  V>.  I.  »:  Sivll  V.  .ll'irv.  :.  H.  „.  C.  ail:  HrlMtl  V.  »<>  .mc  «»  I,,  T  ;,„ 
rrnlnor  v.  Pliornlt  firt  .i<f.  Co..  iri  L.  T.  S3S:  «it>lt  v.  ilrrriiniu 
Ai-iidriit  Co..  OH  I,.  T.  811:  iliil  m  nUn  to  C.  L.  I>.  Act.  «  in 
Mirlrnnan'ii  Jud.  Art.  I'nd  i>d..  p.  90,  An  lllfitatloti  of  fraud  l»  ib*. 
platDllff  wilt  not  prpvent  the  application  of  tbli  I'ulf;  lb.  But  «ti>ii 
ttip  plaintiff  la  entitled  to  aome  relief  U:0.,  an  Injunction  or  rerclv.  ri 
which  could  not  tie  attained  by  a  reference  to  arbitration,  auch  n  11.' 
may  be  granted,  and  the  action  atayt  except  w  far  aa  la  nc('rHHiir> 
to  enable  the  plaintiff  to  obtain  auch  r  .lef;  riMi  v.  Honroronl.  ivitj 
1  Cb.  ejj;  Batcr  v.  forliiklrr  f.  i(  '  .<m.  rie..  ;o..  1892.  I  Q  n 
144;  l.yoii  V.  Jolmton.  (0  I..  T.  !i!:l;  40  Ob.  D.  579;  Chnpptll  v.  \„rtli 
1891,  2  Q  B.  I.".2;  TaraorJr  v.  SiirforU,  62  L.  T.  20»i  PrUtln;  Jfocdli,.  ;„ 
0.  V.  Uttot^pi',  1912.  1  rb.  566. 

An  action  waa  perpetually  atayed  where  Ita  aublect  waa  embruced 
in  a  reference  to  an  offlctal  referee  under  Tlir  Yimitort  and  Piirc».n. ,, 
Act,  R.  n.  0.  I.  122.  run  0/  Taronlu  i.  fiiaodion  /'aii;lf  Hailii«>, 
Co..  18  I'.  R.  374,  4ul. 

Where  partiiana  had  been  apimlnled  as  arbitratora  a  atay  .a, 
refuted:  Hr.nai,  v.  Xramr.  1910.  1  Ch.  7.12:  and  aee  fr.vmoii  v.  Chryi  , 
1911.  I  K.  B.  783. 

t'nder  thia  provi.lon  ibu  Court  may  atay  by  Injunction  an  a.ll.in 
commenced  in  u  torcinn  Court  contrary  to  an  atreement  to  ruttr 
rcnit  CopjHT  Jfinu  V.  Hio  Tlnlo.  105  I,.  T.  346. 

llnlea.  the  action  la  stayed  an  award  made  without  tbe  con.enr  „' 
'2*  ■;'""■  T".""""  ""•  """'''  •«  "'  »"  '«««'■   aol«,o»  V.  (,.,,.„ 

I»li,  .t  K.  B.  Jji. 

Pra«tl«a.-An  application  to  stay  must  be  made  before  detlvcrlni: 
any  |,l,.,Ung8  or  taking  any  other  atep  In  the  proceeding  on  the  „:,r, 
of  the  defendant     The  attendance  on  a  motion  made  by  the  plalmW 

barn  the  jlght  to  apply  lor  a  stay:  Ochi  v.  O.-fti,  1909,  2  Ch.  121. 
The  motion  must  In  general  b.  on  notice.    -In  «  summary  ..„  ■ 

to  «'■  ?7.  ■  ■"'■  *"""■•  '  **''••'"■"•  W-  N.  1876  r.3.  and  not,- 

aclion"'on''tl!!"  '"""'."J"  •"'"""'"'"  >"■»  ""  Jurisdiction  to  stov  an 
?Cr„  tVc  ■"  ?""l'^"  "  '"  '"""'"'"■  '"■  voxatious:  see  A",,,,,,,  > 
J^'^rAj,.  ,„  c.  I..  J.  ,i,,0;   :  0.  L,  H.  ,09;  m-Urrl  v.  Brifton,  3  O.  W    .V 

™„;*,  T°.'.'°"  '"  ""'  "'■"'■•''''""«"  "'""''•  the  Jurisdiction  of  the  Court  t. 

court  L;.r«"r"."T.. """""'  "^  """^  >"  ''"•"■""•• ""  >" 

action  ,,  entered  for  tri.t:  ,  r„„  v.  Hoicc  62  I,  J.  c^y."?2;''f;'.  I'l'' 
ll)  Siihjept  to  the  foresoinp  provisions  for  KiM,,:: 
olTpot  to  o(|uital)l(.  rislits  nnd  otliur  -.nattor^  'if 
equity  and  the  other  expres.s  pro,  isions  of 
this  Ant.  the  Court  ant]  everv  judge  shall  ro 
co.^ize  and  sive  efTeet  to  all'leeal  elaims  .i-l 
demands,  and  all  estates,  rights,  duties,  obli. 
nations  and  liabilities  existing  bv  the  eommnii 
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law  or  iTeatetl  liy  any  stntiitv.  in  tlie  same  »•«  "  w- 
manner  as  the  name  woulil  linve  Iwon  rvvoi<- 
nizpil  anil  nivj-n  t-tTwt  to  prior  to  The  Oiilario 
JiidUaluie  Act,  Istil,  l>y  uuy  of  tliu  courts  «*  v  .  •. 
then  vxistiiiir  and  wIiohc  jurisdicticu  is  now 
vesteil  in  the  Sn]>.-enii-  Tonrt ; 

Simf  II  Hev.  Slit.  ma;.  ,■  r.l.  •.  r,7  1 1 1 1 :  and  lak-'ii  (ri.m  Knir  J  A 
1.1.  24  (7). 

(A)  The  Court  in  the  e.vercise  of  the  juri.s.liclion  m pu,u, 

vested  in  it  by  this  Act  in  every  eniisc  or ',;;,r',7^. 
matter  pending  before  it,  Hhall  linvc  power  to  "r'm.n.r. 
(frnnt,  and  shall  jfrnnt,  either  absolutely  or  on  l"/.ri.'°b. 
snfli  reasonable  tenn.s  and  conditions  ns  it  ;'„",',™'""' 
shall  deem  just,  all  such  remedies  as  any  of  '•'<»'' 
the  parties  may  appear  to  be  entitled  ti)  in 
respect  of  any  and  every  lepal  r)r  ecpiitoble 
claim  properly  hronRlit  forward  by  them  in 
.siicli  cause  or  matter  so  that,  as  far  ns  pos- 
sili.  .  all  matters  so  in  controversy  betwoe.i 
the  parties  may  be  completely  and   finally 
determined,  and  all  multiplicity  of  lejtal  pro 
ceeilinjts    concerninK   any    of   such    ninttcrs 
avoided.     .1-4  Oeo.  V.  c.  in,  s.  1(!. 

Ii;i.  anil  Eng.  J.  A.,  im. 


{ 


! 


.  -ii. 


nken  from  Urv.  8ta(.  I8!t' 

C). 

Ir  W.  T.  Cllorlpy.  MP..  In  his  edition  (i(  ihf  Judicature  Art.  uld 
ibe  closing  nordii  of  thin  seotlon  be  vprlBfd  by  experience,  this 
•111  iirovc  a  necond  Magna  Cliartn  to  the  nullor." 
^odtm  [irowdure  endeavoum  to  work  out  the  rights  and  liabilities 
1  pirtlen.  as  far  as  possible,  In  the  same  anion:  p.r  Boyd.  C.  In 
"aj,  \.  Ton,nln.  :'l)  Ont.  US;   m;l   rid.'  Snldrr  \.  Xaiilrr.  30  o.'  I.. 

cause  or  matter  Is  pending  wllliln  the  meaning  ot  this  section  so  ■ 
«»  flnal  Jjdpnient  reulaln^  unsatlslled;  Hull  v.  Cooper.  16  ch,  D  ' 
K  1..  ■'  ««:;;  Smith  1.  c-oiivK,  i;  g.  n.  l).  TJ;  lltirt  V  ;/or(.  IS  CI. 
».  See  also  llf  Clajrlt.  fi.rillitim  \.  Cliiti.il,  2ii  c\\.  n.  Ii37.  whei,- 
«  said  that  a  •■  pending  matter  "  In  any  Court  of  Juatlce  Is  one  In 
1  some  proceeding  may  still  be  taken.  A  forevlosure  uctlon  Is 
1  end  after  the  granting  of  the  flnal  order:   Willi  v.  /,u/7.  38  Ch. 

le  meaning  of  this  and  .he  preceding  sub-section  Is.  that  when- 
a  subject  of  controversy  arises  In  an  action  which  can  coii- 
""»  be  determined  between  the  parlies  to  the  nctlon.  the  Court 
!■  if  possible,  determine  It.  so  as  to  preTeiit  further  and  needless 
"on:   He   Thorp.   3   V.   D.   SI;   McDouunn  v.   Hall.   13   Ont.    166; 
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Su.  17.  ai//«.   V.  liiouii.  32  Q.  B.  D.  666.    The  right  ot  the  iiarllta  Is  limii. d 

by  the  oiihilon  ot  thp  fourt  as  to  the  practical  convenlonce  at  trying 
Incongiuous  claims  In  the  satne  action.    See  notes  to  Itiilr  121', 

Notwithstanding  this  sub-section  the  Court  may.  nevertheless,  ,i, 
cline  to  decitle  questions  relating  to  contingent  Interests  which  iii;i;, 
never  come  into  possession:  Kci'iin  v.  CraKford.  6  Ch.  D.  2i):  or  qinj 
tlons  not  raised  In  the  yleadlngs;  see  Oral/  v.  Manitobn  .1  .Y.  W.  /,',/ 

i^y:.  A.  ('.  i'j4. 

inii""'.'™'         !''■  -^  mautluuius  or  an  iiijimctioii  imiy  be  Knintod  oi- 
r.iv.rs,  a  receiver  appoiiited  by  an  iiitorltieutory  order  of  tli,. 

Court,  in  all  cases  in  wliidi  it  ai)pear.s  to  tlie  Court  In  Ir 
just  or  conveiiieut  that  sucli  order  should  be  made ;  .iikI 
any  such  order  may  he  made  either  uncondititmiilly,  ..r 
upon  sucli  teiTOs  and  conditions  as  the  Court  shall  diiin 
just ;  and  if  an  injunction  is  asked,  either  before,  oi-  al. 
or  after  the  heariuf;  of  any  cau.se  or  matter,  to  i)revcii' 
any  threatened  or  apprehended  waste  or  tresjiass,  Mici, 
injunction  may  be  )j:ranted,  whether  the  person  aitaiii-' 
whom  it  is  sought  is  or  is  not  in  possession  under  iim 
claim  of  title  or  otherwise,  or  if  out  of  possession  ili».. 
or  does  not  claim  a  rijrlit  to  do  the  act  sought  to  be  iv 
strained  under  a  colour  of  title;  and  whether  the  estiitc- 
claimed  by  both  or  by  either  of  the  parties  are  lejial  .n- 
eiiiiitable.    3-4  Geo.  X,  c.  IS),  s.  17. 

This  section  docs  not  give  any  new  right  to  an  Injunction  whiri. 
was  not  In  force  before  the  Judicature  Act.  1881,  nor  does  It  cxnm! 
the  jurisdiction  of  the  Court,  or  alter  the  principles  on  whldi  tli^ 
Court  formerly  gave  summary  relief:  Lausoii  v.  Crauforil  44  C  I 
J.  40, 

Where  an  Injunction  or  receiver  la  a  suhalanlial  object  of  the  aillon 
the  writ  shou.d  be  Indorsed  with  a  <lnlm  for  that  relief-  Cnlebniirn,  > 
Col.haunr.  1  Ch.  D.  690,  but  It  may  be  had  though  not  so  .liiiiiiwl 
^Ol•toll  V.  Goi'cr.  \V.  N,.  1877,  206, 

...rT'.'r'd"?  ■  ^"  "Interlocutory  order"  means  not  ii.erel.v  an  order  belwcn  «i, 
and  final  judgment,  but  an  order  other  than  Bnal  judgment  wheih.r 
before  or  after  Bnal  Judgment:  ymilh  v,  Coir.H,  6  Q.  n,  t).  i:,;  ,V'f, '•- 
V,  Alh-it.  14  P,  R,  S4;  Easton  v,  .Yor  Valley,  ctr  8  T  I.  R  649  '  Sie  alsi 
Salt  v,  Cooiirr.  li;  ch,  n,  .-,44.  and  ,4!,»,ir  v,  .Wc/)o,r,il,  14  I.  R  Ir  n' 
where,  after  a  verdict,  an  Injunction  was  granted  against  a  coiilin:; 
ance  of  the  trespasses  contplalncd  of  In  the  action,  no  Injunction  havlnc 
been  granted  at  the  trial.    See  also  notes  to  sec,  2r,, 

An  a<  tloii  Is  iiending  where  judgment  has  been  pronoun.cd  Inn  b, 
not  been  entered:  Spntfi'  v,  fl.  T.  Up.  Co..  17  p,  K    K** 

l''«'""  Motions  under  this  section  may  be  made  In  Court,  e.vcei>t  probaM 

m  the  case  of  a  mandamus.  In  regard  to  which  provision  Is  made  to-: 
a  summary  application  In  Chambers;   see  Kc  BrnokiiM    ,(.■     12  1'   1: 

-i^,',  uud  ;.'u(.»  ;o;  nil,  022,  and  nolis. 


MuduiBS.— T 

Jud.  Act,  1881.  reli 
writ  of  mandamus, 
statutory  provlsloni 

Pr«roK«tlTe   M 

did  not  issue  as  ol 
tbe  right  to  call  1 
the  Crown  's  bount 
at  the  alseretion  o 
jelegated  to  the  oi 
discretion  of  the  Ci 
in  which  tbe  Sovei 
Bl,  Com,  110,  132; 
1:  Shortt  223,  For 
i|)pIleatlon  to  the  ( 
old  Court  of  Queen 
V,  Hi'iton  Loail  Bo 
i.'ourt  possessed  wa 
Ufa.  V.  Wigan.  1  A 
nas  no  other  effeeti 
Bl  5a2:  Re  Bartow 
la  Ontario  tbe 
jurisdiction  In  the  i 
;urisdictlon  that  an 
If  tlie  Act,  Itc  Strc 
I'.  C,  Q.  B,  1,".6.  fci 
V!i;;flnet'.  29  Gr.  3! 
Toronto  Pub.  Lilt.  B 

The  prerogative  : 
section,  or  by  any  ot 

it  is  not  the  at 
arising  out  of  contrt 
iS  r.  C,  Q.  B.  93;  J 
Q.  B.  K;  Oronil  Ju 
:i»rsonal  right  of  th 
i'nrell.  45  W,  H,  3: 
■(pp,  462,  If  a  man 
damus  which  may  I 
HmiUon  V,  Hamilli 
!-■  R,  673, 

The  prerogative  v 
•  bere  without  It  a 
10  compel  the  perfo 
inl.Tested,  and  to  tl 
:i5lll:  Itrij.  v.  r.ruia, 
ifranted  where  the 
laseg  ,u;,ru,  and  Pn 
'^'  'where  a  8i>ecls 
'the  duly  I:  Bush  v 
"'"Id,  12  Ont,  App,  : 
US:  I!<t>.  V,  /,(im6o 
'»iN(  Sto.k  Co.'.i  21 
H'  «'r/-,-  V.  Gnu, 
""■  1   Q.   B,   62S; 
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[..d»m«fc-The   Juri.<tlcllon   as    to    mandamus   beforp   the   Out  s.r  17 
Act,  1881.  related  to  writs  of  two  kl„ds:    MMhe  old  ..rerogaX 
of  mandamus,  and  (2)  a  writ  wLleh  was  grantable  under  various  ^'•"''"'""■ 
tory  provisions. 

rerootlr.   M«d»mn..-Tlie   prerogatlv"   writ    was   on-   which  ,.,, „v 

101  Issue  as  of  strict  right  like  the  writs  which  the  subject  had  ."•"ta"'i; 
right  to  call  for  under  the  clause  of  Magna  Charta  hy  which 
■rown  Is  bound  not  to  refuse  or  delay  justice  or  right  but  issued 
e  discretion  of  the  Crown,  and  the  power  to  Issue  it  was  not 
atcd  to  the  ordinary  Judges  U-lwccn  party  and  party,  but  the 
pllon  of  the  Crown  was  exorcised  tbrough  that  one  of  the  Courts 
tlch  the  Sovereign  Is  supposed  to  be  personally  present-  see  3 
om.  no.  132;  4  Mod.  340;  /(,(,.  v.  Cow,.;  Burr.  SiO;  Tapping 
lortt  223.  For  this  reason  It  is  still  in  England  only  granted  on 
•allon  to  the  K.  B.  D.  being  considered  one  of  the  (lowers  of  the 
■ourt  of  Queen's  Bench,  now  belonging  to  the  K.  B  I)  ■  Olossoi) 
-.(on  ioral  floor,;.  12  Ch.  D.  lir.-no.  The  discretion  which  the 
possessed  was  not  an  arbitrary,  but  a  Judicial  discretion-  see 
V.  IVigon.  1  App.  Cas.  f,22;  but  was  only  exen-lscl  where  there 
10  other  effectual  remedy:  ll,x  v.  i-,nr,-n,i,,,  of  Cmbrulnr  1  w 
.2;  Kc  Barlou:  30  L.  J.  Q.  B.  271;  K,-j-  v.  Halls.  ;i  A.  &  E.  437'. 
Ontario  the  former  Superior  Courts  of  Law  had  concurrent 
ct  on  in  the  matter;  and  the  Supreme  Court  has  now  the  same 
Iction  that  any  of  the  Courts  formerly  existing  had-  see  sec  3 
I  Art.  Kc  Xlralfonl  rf  Hiirim  Itailwiiu  nn<l  Cnu,,,,,  „t  p,,r„,  ' -^ 
(J.  B  LIS.  per  Moss.  J.A..  and  Board  of  Kduralion.  .V„»„„c'c  v 
m,  29  Gr.  395;  }!f  Paris  Skoltna  Rink  Co  B  ch  n  7-!l  ■ 
to  Pub.  Lib.  Boaril  v.  Toronto.  19  I".  li.  329. 

e  prerogative  mandamus  is  not  Interfered  with  by  the  above  sub- 
n.  or  by  any  other  enactment. 

is  not  the  appropriate   remedy   for   the   enforcement   of   rights  ,. 
^.°"^  °I '■"""■I" •.."'■  ''"'"'""■  "  ""■'  «   "U.  a-l  T,,.  Wnwanosh. 


,il 


C.  Q.  B,  93;    fip  Hamilton  m„l  .V.   W    it,,. 


nn-t  Halton.  39  V.  C. 


K;  Omni  Jumtton   l!y.  v.  Pcl,rboro\  8  S.  C    K    76-   or  other 

./'.■i'^w  «  ',",'  '",?"'■""•  ■■""'"»'  ""  ■■«"P''n'lent:  K,'„  v.  co.„. 
".  «3  w.  H.  336;  Aino.t(on  v.  Kinnslon  P.  i  r  n  ft,,  1-,  ont 
162  If  a  mandamus  be  granlable  in  such  a  :-ase  It  Is  the  man- 
which  may  be  claimed  in  an  action  under  above  sec  17-  see 
'on  V.  flomiHon  Hi.  K„..  S  O.  I..  R.  (i42;   10  O.  I,,  R.  .'■,94;  39' g. 

'rth'^ff ',?  """"""'"^  I"  I>'-"-rved  for  the  ex-raordinary  eases.  „,.„, 
without   it   a   party    would    be   left    without    cfTectnal    remcdv  "  .r 
ipel  the  performance  of  some  duty  In   which   the  applicant   Is  ">" 
tea.  and  to  the  performanr.-  of  which  he  hiis  a  specific  legal 
IK-H.v.  rnitham.  1S97.  1  Q.  B.  49S:  4.-,  w.  R,  34S.  but  It  U  not 
a   where  the   applicant    has   another   appropriate    remedy-    see 
i";iru.  and  Pasmore  v.  nsirnlitln-lnir  Vrbiin   I)    Co     1S9S     \    c 
'here  a  swclal  Act   provided   the   remedy  for  non'perrormnnce 
Julyl:  Hmh  v.  Be,„-„„.  1  n.  £  c,  «««-.  T„.  of  Moullon  a„n  HnMi- 
1-  Ont.  App.  503;  lie  ilass,'u  il„  Co..  11  Ont,  444:  13  Ont.  App 
'"■'■'■■!'""><"■"''   «»-.   22  Q.    B.    D.    403;    /(,-„.   v.    ;,',-o,,fr,„-  of 
•lO'k  Co.,.  21  Q.  B.  n.  131;    Kr  ir*(l,U-,.,   ,f  «„,,„,.  ig  Qnt    63^ 
7  ^'  ^""' "''<"<•'■    IS    Ont.    243;    p., bin    V.    Os,caW(„-u(l,; 
l|.   B.   S25;    76    I..    T.    .115;    H-.-s(oco((    v.    Stru-art.    46   W.    R. 


Crown 
and  its 
ulBciTii. 
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379.    A  petition  of  right  has  been  considered  to  be  other  appropriate 
remedy:  Reg.  v.  Vommiasioncrs  of  Inland  Hivenue,  12  Q.  B.  D.  46i. 

The  prerogative  mandamus  cannot  be  granted  against  the  Crown 
ilcQuan  v.  McQutni.  16  S.  C.  R.  1;  and  see  per  Cockhurn.  rj, 
Quciit  V.  The  Lords  Commissiomra  of  the  Treaaury.  L.  R.  7  Q.  H.  ?.\:-_ 
though  it  may  be  granted  against  an  officer  of  the  Crown  to  compel 
the  performance  by  him  of  a  public  duty:  Re  M<uiey  M'g  Co..  supra. 

Formerly  the  existence  of  a  remedy  in  Equity  was  not  sufflciem 
reason  for  refusing  the  writ,  the  Court  only  considered  whether  there 
was  another  speriflc  remedy  at  law:  see  Rer  v.  Stafford,  'i  T.  H.  i::,j; 
Re  Hamilton  and  .V.  W.  Ry.  v.  Hafton,  39  V.  C.  Q.  B.  93;  and  see  it- 
Stratford  and  Huron  Ry.  Co.  and  Perth,  3S  U.  C.  Q.  B.  112.  but.  since 
the  Ont.  Jud.  Act,  the  existence  of  any  other  remedy,  legal  or  equit 
able,  which  the  Court  can  apply  will  probably  he  sufficient  reason  for 
not  interfering  by  way  of  the  prerogative  mandamus. 

The  granting  of  the  prerogative  mandamus  is  discretionary,  and  i: 
will  not  be  granted  where  the  applicant  Is  himself  in  fault:  Rig.  v. 
M'igan.  1  App,  Cas.  62:;;  Reg.  v.  U.  W.  '.ty.  Co.,  62  L.  J.  Q.  B.  ,'>7J;  69 
L.  T.  572. 

Where  a  prerogative  mandamus  Is  the  proper  remedy  it  should  be 
applied  for  on  motion:  an  action  for  a  mandamus  cannot  bo  main 
tained:  timith  v.  Charley,  l!i»7,  1  Q.  B,  532,  67S;  Kingston  v.  Kinuston  P. 
A  C.  Ry..  •!$  Ont.  3Hit;  20  Ont.  App.  462;  but  where  an  action  was  brought 
and  a  motion  made  in  it  for  a  mandamus  the  proceedings  were  stayed 
so  as  to  turn  the  motion  into  a  summary  application  for  a  prerogative 
mandamus:  jf'oroHlo  Public  Literary  Board  v.  Toronto.  19  P.  R.  329, 

i<emble  the  application  should  now  be  made  by  originating  notiie: 
see  Rules  ID,  215  (2).  20.  The  application  may  be  made  to  a  ,Iiidpe 
in  Chambers,  207  (U).  but  In  Important  matters  it  may  be  well  to 
apply  in  Court. 

ExampIes.~A  mandamus  will  not  be  granted  (either  in  an  action 
or  otherwise)  to  interfere  with  a  discretion  vested  in,  and  honestly 
exercised  by,  a  local  public  authority:  Xmt(A  v,  chorley,  1897,  1  Q,  B 
532,  67S;  but  has  been  granted  where  the  discretion  has  been  exercised 
on  a  mistaken  view  of  the  matters  to  which  the  discretion  of  the 
local  authority  extends:  Rrg.  v.  at.  Pancras.  24  Q.  B.  D.  371;  Reg.  v. 
Gotham,  1898,  1  Q.  B.  802;  and  to  a  Judge  of  an  Inferior  Court  who 
refused  to  hear  a  cause  because  he  irroneoiisly  decided  that  h.'  iiiui 
no  jurisdiction:  Reg.  v.  .Judge  of  Southampton,  r.  C,  65  I*  T.  32ii:  !!■■ 
MeLeod  v.  Aviiro,  27  0.  ],.  R.  232. 

Where  a  Division  Court  Judge  held  that  the  evidence  before  him 
showed  that  the  case  was  beyond  the  jurisdiction  of  a  Division  i."oun. 
and  ruled  that  no  luriher  evidence  should  be  given,  and  the  iiliiintirr> 
submitted  to  thi.'i.  and  a  judgment  of  non  suit  was  entered,  and  tli- 
Plalntifl'  moved  to  set  it  a.side  and  for  a  new  trial,  which  was  nfiisnl 
it  wan  held  that  mandamus  did  not  lie.  The  fact  that  the  plainiift 
had  no  right  of  appeal  did  not  enlarge  the  remedy  bv  mandamus  /; 
R'ttaifh-  V.  Crc&ttnt  Mill  .(■  Lumber  Vo..  1  O.  L.  R.  331. 

A  mandamus  will  not  be  granted  against  a  public  body  whern,  i^ 
issued.  It  would  be  unavailing,  or  where  there  is  no  necessity  Uv 
the  relief;  Re  Oihs  v.  W,Wngto„.  .10  Ont.  610:  nor  whnre  th..  t- r 
ruiinanre  oi   Hie  duty  >^ought   to  he  .  nfcn-ed  Is  impossible  by   na~  .. 
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discretion  of  the  C 
enable  the  writ  to 
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ant  of  funds:   Re  Bristol  atid  Somtratt  liy..  3  Q.  B.  D.   10;   see  s«.  17. 

■Ocn.  V.  Dorking.  20  Ch.  D.  59.1 ;  nor  against  a  railway  company 

impel  it  to  reinstate  and  keep  open  Its  line  whlth  bad  fallen  into  ^•''*'""'"" 

e  In  consequence  of  subsidence:  Reg.  \.  Oreat  M'ruUrn  Ry.,  69  L.  T. 

5T2;   nor  to  romiwl  a   railway   company  to  operate  Us  railway: 

ston  V.  Kingston  P.  lE  C.  E.  Ry.  Co.,  2S  Ont.  3ii!i;  25  Ont.  App.  4fi2. 

mandamus  was  granted  to  rehear  an  application  for  a  license  to 
iquor  before  justices  who  had  Improperly  taken  money  for  grant- 
he  application:  Reg  v.  Boaman.  1898,  1  Q.  B.  663. 

jrmerly  a  writ  of  mandamus  was  Issued,  but  now  writs  of  man- 
is  are  abolished  and  the  mandamus  is  in  the  form  of  an  order 
1  has  the  same  effect:  see  RuU^  623. 

tatntorj  Mandamni.— The  right  to  claim  a  mandamus  In  an  .Siatntnry 
Q  was  first  given  by  Imp.  Act,  17  &  18,  c.  125,  s.  69.  adopted  here  """»<i»mu« 
50  (see  R.  S.  O.  1877.  c.  52.  t,.  4J. 

Us  enactment  goes  further  than  the  previous  statutes,  and  enacts  Under  tha 
a  mandamus  may  be  grar    J  "by  an  interlocutory  order  of  the  ■'"<•  *^'' 
;  In  all  cases  In  which  It  ui^all  appear  to  the  Court  to  be  just  or  "'^'^ 
nlent  that  such  order  should  be  made." 

le  object  of  this  clause  was  probably  two-fold:  (tl  to  enlarge  the 
stlon  of  the  Court  in  granting  writs  of  mandamus,  and  (2)  to 
B  the  writ  to  be  obtained  on  an  Interlocutory  ar'pllcatlon,  and 
lerely  as  part  of  the  judgment  In  an  action. 

le  mandamus  referred  to  In  this  section  Is  not  the  old  preroga- 
Mandamus,  "but  only  a  mandamus  which  may  be  granted  to 
the  performance  of  some  act,  of  something  to  be  done,  which  is 
;3ult  of  an  action  where  an  action  will  lie":  ih  r  Brett.  L.J,.  In 
»p  V.  fitstun.  etc.,  12  Ch.  D.  12'J;  see  also  Ruh  v.  Mclanrlhon  "6 
R.  48. 

mbU:  a  mandamus  grantable  by  action  will  not  be  granted  to 
■e  private  rights  arising  under  an  agreement,  whern  the  order 
not  be  carried  out  without  minute  supervision  of  the  operation 
■allway  by  the  Court:  Kingston  v.  Kingston  P.  if  C.  E.  EUrtric 
ay.  25  Ont.  App.  462,  as  explained  In  Hamilton  v.  Hamilton  St 
0  0.  L.  R..  at  p.  603. 

hough  the  Court  or  a  Judge  has  power  to  grant  a  mandamus 
lni"rlocutory  application,  it  will  not  be  done  unless  the  plain- 
parly  shows  that  he  will  suffer  some  injury  by  waiting  for  the 
or  the  action:  hi  re  Paris  ^^kating  Rink  Co..  6  Ch.  U  731; 
s  Mk'ili  Vo.  V.  Hhcffirld  and  Midland  RaUways  Vo.'s  Committer, 
T.  131. 


fre  is   no   Statute  of   Umifatlons   applicabl. 
imus:  Ward  v.  LounfUs.  1  K,  ,V  E.  f)40;  2!)  !,, 


)  a   claim   for  a 
Q.  B.  4(1. 

ere  it  is  sought   to   restrain  interference   wi'*i   an   Individual's 
under  a  statute,  the  remedy  is  by  Injunction,  and  not  by  luanda- 
!7  Ch.  D.  66:1. 


fluUuiul  V.  Dirkson. 


ictice,~As  to  practice  on  motions  for  mandamus: 


'  notes  to  i»r 


ifond  api>ii*<itloii    for  a   picrdgHtive  mandamuy.  after  the  tirst 
n  disnilHi^ed.  will  not  be  entf-rtnlned:   Rrg_  v.  Mm/or  of  Bodmin. 
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a«.  17.  1H9L'.  -'  Q.  B.  21;  £.     ■■    Thompson.  6  Q.  B.  V:;i;    Ititj.  v.  Pirklrs.  u>  i, 

J.  Q.  B.  401;  unleib  the  dismissal  was  owing  to  a  technical  insiiffi 
cipnoy  In  the  affidavits:  /fr  Ouillot  U  A'yu(/ii(  icfc.  c(r..  1'6  V.  r.  g.  B 
24t;;  but  see  Hi'f-  ^-  Bodmin,  supm. 

In  KnRland  It  has  boon  held  that  the  priTogatlve  wril  niusi  ij,. 
niovfd  for  by  counsel,  not  by  an  applicant  i'.  |>eraon:  A"'?;,  v.  St'ina- 
:>f  lAirrpool.  7  T.  L.  R.  r.9'.»;  Hjc  p.  ^yh^^l<■.  12  T.  U  R.  458;  A'.-  /).  Walhj  . 
1H02.  2  K.  B.  48S:  and  bp*-  liul'-s  2,  .".t)u  (.'•». 

Altboiigli  on  nn  application  for  a  prorogatlvt'  mandamns  proof  of  a 
previous  demand  and  rcf"-..!  to  do  the  act  required  must  be  niwii 
this  ii<  not  essential  in  actions  for  mandamus:   Young  v.  ErU'  it  Huron 
h'li..  27  Ont.  5;io. 
A|.i.,ai.  .l/)/)((i/.— Wbere  a  percmptorv  mandamus  is  Kranted   tbt;  deiisli);; 

is  subject  to  review:  Ueg.  v.  Churcfiini<-<hns  of  All  Saints.  1  Apii 
("a.*!,  ini;  lt>(j.  V.  Utnif/or.  IS  Q,  B.  D.  349,  360. 

Ci>i»,  Costs.— A  successful  applicant  for  a  preropative  mandan^us  is  n<v 

necessarily  entitled  to  costs.  These  are  In  the  discretion  of  th' 
t'onrt:  h'i(i.  v.  Hardinff.  6  T.  L.  R.  53.  17:>, 

ir.iunctii^ns  InjiinctioiiB. — By  the  transfer  to  the  Supreme  Court  of  the  former 

jurisdicllun  of  the  Common  Law  Courts  (see  J.  A.,  sec.  3).  It  !ij- 
power  to  grant  injunctions,  interlocutory  or  final,  In  any  action  lo 
restrain  the  defendant  from  the  repetition  or  continuance  of  aiiv 
liroacb  of  contract,  or  wrongful  act  complained  of  in  the  action,  or 
from  the  commission  of  any  breach  of  contract,  or  injury  of  a  lik' 
kind  arising  out  of  the  same  contract,  or  relating  to  the  same  pm 
periy  or  right;  such  relief  may  be  granted  or  refused  upon  such  ttriii-^ 
as  to  Its  duration,  keeping  an  account,  oi  giving  security  or  ofhpr 
wise,  as  may  seem  just  (see  R.  S.  0.  1S77.  e.  ;,*_'.  s.  30).  The  Supreme 
Court  has,  therefore,  not  only  the  jurisdiction  formerly  possessed  by 
th.^  Court  of  Chancery  to  grant  injunctions,  but  also  that  form.Tlv 
conferred  on  the  (.Courts  of  Law  by  the  above  enactment. 

The  difference  between  a  mandamus  and  a  mandatory  injuntfion 
would  appear  to  be  now  merely  nominal,  as  far  as  their  legal  effei! 
goes,  A  niandanms.  however,  may  in  certain  eircumatancs  b. 
obtain<d  without  bringing  an  action,  whereas  an  injunction  is  m< 
granted  except  in  an  action.  Pornierly  a  mandatory  Injunction  dlffereii 
from  a  mandamus  in  form,  the  injunction  beinf  issued  in  a  negiui^- 
form.  i.e..  recpiiring  the  defciidiuit  not  to  lea.e  undone  the  iliiin; 
required  to  be  done;  whereas  the  mandamus  expressly  commandrd 
hmi  to  do  the  required  act;  but  this  distinction  no  longer  i)revails-- 
and  a  mandatory  injunction  now  follows  the  form  of  a  mandamus 
Formerly  both  a  manda.iius  and  an  injunction  were  issued  in  tU^ 
form  of  writs,  but  now  bcth  are  in  the  form  of  orders  of  Court:  s.f 
nulc  623. 

i?;;'.',',:'  ,  f'T'  °J  ""'   '"■^T''«  nitaniiR  "I  Ibe  words  "  Just  or  conivniinv 

.M»in  and  whfthOT  tbey  have  enlarged  llie  powers  ot  the  Court,  has  bseii 

iuticti^ns         considerably  discussed. 

An  Iniunotlon  may  be  granted  where  ■■  It  shall  appear  to  the  (-...in 
r.-^n'-.r  ™'"""i'''"":  Thorln->  i;„lh-  Fnod  Compami  v.  J/n,«r.. 
n  p    „  V,   I;  "''"■"■"■'  '■  B''™'IM.  V;.  N,  1ST8,  11  ;  «,„6„  v.Kns/,rftr.»,l 

"  f.  P.  11.  32..,:  It,'  r„ml.,;„„  .,,.(„,„,  ,-„.,  -;,  W.  It.  xs,.  „ , „:,,. 

or  the  seollon  rather  enlarge  than  diminish  the  arm  of  the  Court  u: 


AriMixisTHATloN  or  .irsTUK. 


iPct  nf  injunction:  pa-  Fry.  J..  In  Thomu.i  v.  WiuUtms.  411  L.  T.  94;  ;i 
U  J.  Chy.  CO."'.     But  It  is  with  reRard  to  srttlcd  legal  reasons  or 
elplefi  that   the    Court    will    decide   what    Is   just   or    loovpnient: 
doif  V.  ifciIdoH'.  0  Ch.  0.  89;  Shaw  v.  E.  of  Jcrsvy.  4  C.  P.  U.  3.'j9; 

to  which  see  the  case  of  A'Of  v.  Hogfis.  2Z  ().  L.  K.  ."iS)*)  : 
Vin  V.  BfiH».  13  Ch.  D.  324;  Fletcher  v.  Rogcra.  27  W.  K.  '.t7;  .lsla(( 
orponition  of  Southampton.  ]«  Ch.  I).  14;t;  and  this  section  does 
in  the  least  alter  the  principles  upon  which  the  Court  should  act: 

V,  Brovrigg,  10  Ch.  U.  '2'.H;  LnusoH  v.  Crawford.  44  C.  L.  .1.  40. 
does  not  give  aoy  new  rights  to  parties  who  had  previously  no  rights 
rceabK-  at  Law  or  in  lOqulty;  hut  it  enables  the  Supreme  Court, 
lout  being  hampered  by  any  old  rulen,  to  grant  an  Injunction  when- 
■  it  is  juat  or  convenient  so  to  do,  I'or  the  purpose  of  protfcting  or 
rtlng  the  legal  rights  of  the  parties;  .Y.  Lomlon  I.'y.  Co.  v.  Grt-nt 
thrm  Ity.  Co..  11  Q.  B.  D.  .-^O:  4S  I,.  T.  fiftti;  Bonner  v.  G.  W.  l!y.. 
'h.  D.  1;  Wood  V.  LiUira.  61  I..  J.  Chy.  i:.S;  Nichnrtlnun  \.  .M.-thhit 
yolBOTtl.  1893.  3  Ch.  ftlO;  Kitta  v.  Moon;  1895.  1  Q.  B.  253;  Neal  v. 
irs.  supra.   See  also  liubinson  v.  Pfi  kering.  Ifi  Ch.  l^.  fitiO;  and  Brett 

Cas.  in  Modern  Kqulty,  324;  and  notes,  infra,  under  "Receivers." 
n  Cooper  '■    Whittinghnm,  15  Ch.  R  307,  Jcsst:!,  M.R.,  said  that] 

section  .h  ly  be  said  to  be  a  general  t:upplenieut  to  all  Acts  of  ^ 
iaraent,  and  where  a  statute  trealea  a  penalty  for  doing  an  aet.  i 
Injuni  tion  to  retitratn  the  act  may  lie  elaiincil  as  an  am  illary  '. 
fdy.  As  to  this  dictum,  see  Hapicard  v.  £'.  London  \V.  W.  Co..  I 
h.  D.  146;  se«  also  HUhanlson  \.  Mvthley,  1S93,  ;J  Ch.  510.  "^ 

'he  Court  will  not  grant  an  injunction  at  the  suit  of  the  Crown 
?straln  acts  ultra  vlrc9  of  a  company;  eveept  where  Injury  to  the 
Ic  Is  plainly  shewn:   Attornrp-O'enernl  v.  \iagara.  etc..  Tramway 

IS  Ont.  App.  4.^^^  t  where  an  Injunction  to  restrain  a  tramway 
[wny  from  running  its  cars  nn   Sunday  was   refused):    nor   will 

irreparable  injury  lie  restrained  if  legal  rights  are  not  invaded: 
I.  of  Birmingham  v.  Allen,  6  Ch.  D.  284;  Ballard  v.  Tomlinson.  2G 
D.  194. 

\q  Court  will  grant  an  Injunetlon  where  If  the  thing  sought  to  be 
■ained  Is  allowed  to  go  on,  no  legal  Injury  is  done  to  any  one: 
Brett.  L.J.:  X.  London  liy.  Co.  v.  O.  y.  Ity.  Co..  supra.    Thus  there 

0  right  to  restrain  the  removal  of  exigible  goods  where  there 
3  subsisting  judgment  or  order  under  which  execution  might  be 
id;  see  \cuton  v,  Neuton,  11  P.  D,  U  (see  after  Judgment 
ton  V.  \ficton.  1896,  P.  .'ifil;  carter  v.  Carter,  ISItt.  p.  35;  Burdett 
tfier.  fi  0.  L.  R.  r>32.  7  O.  L.  R.  72  (where  the  entry  oi  judgment 
scayodi;  nor  the  alienation  by  defendant  of  lands  wh;ch  would  be 
e  to  satisfy  the  judgment  If  the  plaintiff  should  Micceed  In  the 
n:  sen  Hepburn  v.  PattOK.  26  Gr.  597-  liobinson  v.  PicJcering.  :>i) 
.  Chy.  527;  Mrrrhantft  Bank  v.  Bell,  29  Gr.  4111;  Parkes  v.  .';/. 
ge,  lit  Ont.  App.  496,  542;  nor  the  alienation  of  her  separate  pro 

'  by  a  married  woman  pending  an  action  against  her  to  recover 
)t;  Sat.  Proi:  Bank  \.  Thonrna,  24  W.  R.  1013.  An  action  will  Lot 
>r  such  purposes:    Chumburlain   v.  M-Donuld.  14  Gr.  447 

1  London  .(  Blarkirall  ity.  Co.  \.  Croaa,  :ll  Ch.  1).  ;'..".4,  it  was 
that  the  pnlarged  powers  as  to  injunctions  given  by  this  section 
liot  enable  the  Court  i.i  restrain  a  person  from  proceeding  for 
etisatlon  under  the  Land  CIau.'»'s  Act.  though  the  claim  be 
'  or  vexatiouH.  and  made  In  the  name  of  a  third  party  without 
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his  authority.  The  Court  acta  In  siu-h  a  case  on  the  grouiii]  tli.ir  irs 
process  l3  being  abuaed. 
Effu».-.i  whpre  Where  the  legislature  has  pointed  out  a  mode  of  procedure  befow 
■'"'''■  a  maftlstrate.  the  Court  will  not  Interfere  by  way  of  injunction  or 
declaration  of  right,  except,  it  would  seem.  In  very  special  ciKiim- 
Btancps;  Qnmd  Junction  W.  W.  Co.  v.  Hampton  Vrban,  etc.,  Vounr.l 
189.S.  2  Ch.  331. 

In  Strcrt  v.  Union  Bnnk  of  Hpnln  and  England.  30  Ch.  D.  ir.r,,  an 
Injunction  restraining  the  use  of  the  telegraphic  name  "Street  Lon- 
don "  was  refused.  It  being  held  that  defendants  had  done  no  injury, 
and  that  the  matror  was  simply  one  of  Inconvenience,  which  the 
Court  had  no  jurisdiction  to  restrain,  though  mistakes  had  occurrfd, 
and  I'dintiff's  telegrams  had  been  received  and  opened  by  dc-ndanis 

But  the  Court  has  jurladlotlon  to  grant  an  injunction  to  glvo  ifTei- 
to  a  legal  right,  and  the  only  limit  to  such  jurisdiction  then  is,  tbu; 
it  shall  be  Just  or  convenient  to  make  the  order:  Corporation  of  Cork 
V.  lioonty,  I  L.  R.  Ir.  191.  To  use  the  words  of  Jessel.  MR,  in 
Aslatt  V.  Corporation  of  Southampton,  16  Ch.  D.,  at  p.  148:  "Of  cours" 
the  words  'just  and  convenient'  do  not  mean  that  the  Court  is  ri 
grant  an  injunction  simply  because  the  Court  thinks  It  conveni.ni 
It  means  that  the  Court  should  grant  an  Injunction  for  the  protertion 
of  rights,  or  for  the  prevention  of  injury,  according  to  legal  princliiles 
The  moment  it  is  found  that  there  is  a  legal  principle,  that  a  man  i> 
about  to  suffer  serious  iniury,  and  that  there  Is  no  precence  for  in- 
flitting  that  injury  ui»on  him,  the  Court  ought  to  interfere  ";  and  sen 
HUJiardson  v.  Methlcy  School  Hoard,  supra;  Evan  v.  Smith,  3  T.  L.  R 
390.  But  an  Injunction  will  not  be  grantfd  to  restrain  the  commij!sio:i 
of  a  trivial  act,  although  an  invasion  uf  the  plaintiff's  legal  rights 
Llandinlno  v.  Woods.  ISity,  2  Ch.  705;  or  to  restrain  a  trespass  wlier" 
the  damages  were  merely  nominal:  Graham  v.  Xorthvrn  l!u.  l" 
Gr.  2r>9. 

The  granting  of  an  Injunction  to  restrain  the  doing  of  a  particular 
thing  is  an  act  dependent  on  the  discretion  of  the  Court,  and  ii, 
,  exercising  its  discretion  the  Court  will  consider  amongst  other  iliinK- 
whether  the  act  complained  of  will  produce  Injury  to  the  aiiplic^iiu 
whciher  the  injury  be  atoned  for  by  damages,  and  whefhrr  th. 
damages  must  be  sought  In  successive  suits,  or  may  be  obtained  oiic 
for  all;  Dohcrty  v.  Allmun,  ;\  Aiip.  Cas.  TOO. 

An  injunction  was  granted  to  restrain  a  railway  company  froir 
proceeding  to  trial  in  respect  of  land  not  properly  included  in  o. 
delineatfd  on  their  plan  and  book  of  reference:  Protherov  v.  Toti-n- 
ham  tC  Forest  Gate  Hy..  1S91.  3  Ch.  278;  Gti  L.  T.  32;t. 

An  injunction  restraining  a  landowner  from  taking  prncpfdine- 
before  Justices  of  the  Peace  on  an  Irregular  notice  under  a  nraio'it- 
Act,  was  granted  as  shorter  and  cheaper  than  a  prohibition:  //■/;■. 
V.  Bates,  13  Ch,  n.  49S;  but  thi:^  was  because  the  Court  wat,  spi?e,l 
of  the  case  aliunde.  Where  it  1;  a  mere  case  of  prohibition,  and  t!i. 
Court  is  not  called  upon  to  decide  the  question  on  other  grouiui- 
bPtwe^n  the  same  parties,  there  is  no  reason  for  changing  the  pro 
ceeding  from  prohibition  to  injunction.  Utanmird  v  Vt'stri,  of  N( 
Giles,  'Id  Ch.  D.  196,  197. 

e?a«in?i"'"  >.  I^"  ir.junction  Is  granted  against  a  person  not  a  party,  only  wlipn 
p.^^..n  not  .  ^''  '^  ^sent  of  a  party,  or  in  cases  where  he  Is  doing  something  which 
P»r;y.  ■ 
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ruts  to  contempt  of  tbe  Court  or  its  process :   Re  Qay  rf  Quy  v.  Sm.  17. 
rtck.  80  L.  T.  Jour.  392. 

tie  performance  of  statutory  duties  Imposed  on  a  public  body  may  statutory 
iforced  by  injunction.  Thus  an  Injunction  was  granti'd  against  '*"'J'  »''>^"'c<-J 
Uway  company  to  compel  it  to  observe  statutory  provisions  t'lLn'"^""'^ 
ctlnr  the  speed  of  trains.  alttiouKb  there  was  no  evidence  of  any 
,ge  by  reason  of  their  breach:  Attomfv-Qeneral  v.  London  »f  .Y. 
\y..  1900,  1  Q.  B.,7S;  and  to  restrain  a  road  company  from  con- 
tloc  its  road  otherwise  than  as  authorized  by  statute:  Attomt'it- 
ral  V.  Weston,  4  Gr.  211 ;  and  an  Injunction  was  granted  to 
iln  a  municipal  corporation  from  carrying  on  a  business  In  excess 
1  statutory  powers,  and  the  discretion  of  the  Attorney-General 
ititute  such  proceedings  on  the  relation  of  rival  traders  cannot  be 
[fired  with  by  the  Court:  Attornvy-Ovufml  v.  Lordon  Vouuti/ 
cil,  1901,  1  Ch.  781;  S4  L.  T.  24');  but  an  injunction  or  mandamus 
mpel  a  street  railway  company  to  run  Its  cars  In  accordance  with 
rreement  with  a  city  was  refused:  Kingaton  v,  Kingaton  P.  li  t\ 
I..  2.1  Ont.  App.  462;  Hamilton  v.  Hamilton  St.  Hy.,  8  O.  L.  R.  642; 
L.  R.  594;  39  S.  C.  R.  673;  and  an  Injunction  to  compel  a  road 
any  to  Iceep  Its  road  in  repair  was  also  refused:  Attontry-Oeneral 
slon,  4  Gr.  211. 

was  held  that  an  action  for  an  injuneti  in  may  be  commenced 
at  a  Local  Board  without  the  month's  notice  required  by  the 
z  Health  Act,  in  all  cases  where,  before  the  Judicature  Act.  a 
rould  have  been  sustained  in  Chancery  for  an  Injunction;  and 
igh  damages  are  claimed  by  way  of  subsidiary  relief:  Floucr  v. 
Leyton  Loi-al  Board.  5  Ch.  D.  347;  and  when  the  action  Is  bond 
irought  for  an  Injunction,  damages  may  be  awarded  in  lieu  of 
ijunction,  though  no  notice  of  action  has  been  given:  Chapman 
ckland.  23  Q.  B.  D.  294. 

itr?.  li  the  defendant  succeeded  In  an  appeal  to  the  House  ofcranted 
.  success  would  be  useless  unless  the  fund  In  question  In  the  f'-ndm* 
I  was  protected  In  the  meantime,  it  was  held  that  the  injunction  *****"'" 
to  be  continued  pending  the  appeal;  Polini  v.  Gray,  12  Ch.  D.  438. 

I  Injunction  may  be  granted  restraining  an  act,  though  a  statute  (j.njpd 
ea  a  penalty   for   Its  commission:    Hamilton,   etc.,   lioad   Co.   v.  thouKh  pentl- 
^erry,  13  Ont.  466;  and  to  restrain  a  company  from  acting  con-'*"  ""''""'''■ 
to  Its  Act  of  Incorporation:  Duvonport  v.  Plymouth,  52  L.  T.  161. 
Mriior  T.   Thompson,  31  Ch.   D.  55,  an  Injunction  motion   was  Hparing  in 
in  iitm<r»  on  the  ground  that  a  public  hearing  would  defpHt  the  «;»"'«''■■ 
of  the  action.    Ab  to  hearings  in  tamerd  in  general:  see  Scutt 
tt,  1913,  A.  C.  413;  109  I*  T.  1. 

I«y.— Delay  Is.  In  general,'  no  bar  to  an  injunction  In  aid  of  a  d*Uj. 
right,  nnless  thf  legal  remedy  is  barred  by  the  lapse  of  time: 
ooii  V.  Pullu'ood.  47  L.  J.  Chy.  459;  but  where  buildings  i  which 
;f?ssed  the  provisions  of  restrictive  covenants)  had  been  allowed 
lain  for  five  years  without  complaint,  an  Injunction  was  refused: 
1  V.  Balls,  13  Ch.  D.  324. 

miigrs.~AE  to  awarding  damages  In  ileu  of  an  Injunction:   see 

i.  infra. 

indatorr  IiUii*etion».— These    may   be    granted    as    formerly:  Mandatory 
reUey  v.  Pearson.  28  W.   R.   752;    MulUns   v.  Howell  11  Ch.   D.  '"J"'":!'"'" 


Sic.  17. 


lociitiiry 
.l.|.lic.li» 


Inlfriocu- 
tory  in- 
junccions. 


maodatory  tnjunctlun: 


iiii;  .11  liItAiriiK  All. 

TC;;;  Smith  \.  umitii,  u  u.  :;u  Kq,  ioi;  o'lMfcift  v.  littih.  i;:  ell,  lj 
;!1'4:  H'Iiikhhi  t.oofl  V,  /?.  tpi.  :'»i  eh.  I).  :ll)i;;  bur  un  InJuiK-lliin  will  u„: 
be  Krunl'ii  whiTo  tlii>  jirotuT  rfiiit'dy  Is  a  itr.Tcgative  writ  iil"  nuu 
dnmuri;  aiosno)i  v.  Ufslon  I.or.  Honrtl.  12  Ch.  p.  120;  A((orn. ■]/■(;.■»,■,,,; 
>.  Doikliig.  20  Ch.  D.  .".9.".. 

For  a  atatPDient  of  the  fUDL'tloQ  o( 
Ulos^op  V.  Hintoti,  12  Ch.  D.  120. 

A  mandatory  Injiinctliin  may  bp  granted  ttf  the  removal  oi  ;i 
building  obBtructIng  ancient  Ugbts  though  completed  before  the  writ 
Issued:  Lfiwienct:  v.  Itorton.  :S8  W.  U.  553;  C2  L.  T.  749.  esiieclaltv 
where  It  haa  been  run  up  with  extra  haste  to  anticipate  the  action 
of  the  Court:  Danirl  v.  frrijuBon.  1891.  2  I'h.  27;  and  even  thousli 
the  action  has  not  been  artuafly  begun  before  the  building  was  loiu 
pleted,  •■.!)..  where  defendant  evaded  .service  In  order  to  have  tbi 
building  completed  before  service:  liin  Jotl  \.  Hormry,  LSD.-,.  ;  ch 
774.  Kubte  v.  T^olc.  10.1  I,.  T.  Jour,  474;  <i  lortiori.  It  will  be  granlej 
where  a  building  Is  completed  pcndcnfc  Hie:  PorHfr  v.  first  Imij. 
Wilrl  Co.,  21  Ch.  I).  282;  49  I-.  T.  318;  ffome  ^  Colonial  Etorea  v  ('.,11, 
1902.  1  Ch.  .102:  »-,  I,.  T.  701:  or  alter  notice  that  It  was  an  Invasion 
of  a  public  right:  .ItlorncK.Ocneral  v.  Pariili.  1913.  1  Ch.  444. 

Realrlcllve  covenant.s  as  to  building  may  be  enforced  by  injunctlun 
but  where  the  plalntilt  has  himself  violated,  or  sanctioned  the  violi 
lion  of  tile  building  Fcheme.  and  changed  the  <haraeter  of  the  nelst 
bourhood  from  that  contemplated  by  the  scheme,  the  Couit  may  refus.. 
its  aid:  Sobeu  v.  Haimbiiry.  lai:l.  2  Ch.  513;  109  1,.  T.  383, 

The  Court  may  interfere  by  mandatory  Injunction   on   an   intc 
locutory  application,  but  the  right  must  be  verv  clear  indeed-  7'oro»(» 
Brewing  and  ilaUing  Co.  v,  Blake.  2  Ont.  175;  Bonner  v.  0.  IV   )," 
Co..  24  Ch.  D.  IC;  Hermann  t.oog  v.  Benn.  26  Ch,  D.  306, 

Although  a  mandatory  Injunction  is  not  usually  granted  on  an 
Interlocutory  application,  yet  it  may  be  so  granted  where  the  defen 
fwentlnS  ?°"'  .'"  ■'""""'""■>'  •>'  »"<■■■  knowledge  of  the  plalatlir.= 
iS3->.  -'  Ch.   (.4;   "3  L.  T.  372. 

notfee'^?°.'!fv'7,  '"1"""°°   ">   P""   ^"^^    buildings   erected   before 
notice  of  any  Intention  to  restrain  their  erection  will  not  be  granted 

L  T  53°  ""  """""■   -^'"""^  *"■  ''"'  ''"•'-orUie.  Co..  -.: 

usual  ZT^uT,  '"'""'1'°"  ""'  *"""^  '»  "  "o^"'"  »»1  »<"  i"  ">' 

proper  form  of  a  mandatory  injunction  in  all  cases-  Jackson  v    Vor 
manbi,  Briek  Co,.  1899.  1  Ch,  438  ICA  r  80  1     ■TTs,       T        .. 
V    Oranite  l/i»i-    1  n    .    ,A.  i^.A.  I,    SO  i.,,    I,  4S2     and  see  .Sarirr 

«.  ummie  llmk.  1  Out.  102  at  p,  107;  Smilh  v.  Smith.  I,.  R,  20  Eq,  50.". 
The  Court  may  In  a  proper  case  award  damages  In  lieu  of  gram 
ing  a  mandatory  Injunction:    ro»o„  v    c    P    hTco    "o  nn.^oZ 
ifav/oir,  e(c,  v.  Johnnton.  1894.  1  Ch,  508, 

june°0M°?-!ra^T,  I»J-«.«....-T;,e    office    of    an    interlocutorv    in- 


;T  Ch.  D.  497;  and 
an  Interlorutory  %\*\ 
1i  Or.  &7L*.  See  all 
boroHi^'i  V.  Loniton.  < 
dPcllnMl  to  consider 
An  application  I 
promptly  Acqutesci 
motion  before  trial; 
btarfnff.  and  dflay  t: 
bim  then  to  relief:  1 
14  Gr.  83.    S«  Calfit 

The  caotlon  is  Difi 
The  Master  In  Cham 
Dot  Jurisdiction:  lb.. 
Court  have  a  llmltei 
oiees.  In  tht>  Coun 
Supreme  Court  Judg* 
ic(  (R.  S.  0.  c.  .'.9), 

The  plaintiff  mus 
to  the  Injanctlon,  otl 
balance  of  conveDle: 
Anont/me,  etc.  v.  TU\ 
on  the  ground  that  n 
later,  32  Sol.  Jo.  751, 
Cb.  D.  see;  Challcnih 

Where  the  plalntl 
i^faould  not  be  grante 
T  ;:9. 

'^I'Tate  vloIi 
ibe  injur.v  aiay  be  t 
T  L  R.  382. 

The  Court  vill  no 
one  party  In   t  way 
succeed;  HV.  v.  i^irk 
ion,  W.  N  .  1880,  127. 

The  Court  on  an  1 
ronalder  the  balance 
able  Injury  mp.y  be 
the  other  hand  any  i 
rlently  compensated 
C(>rpora(ion  of  Cork 
T>orking.  20  Ch.  D.  0 
il'tsaon  V.  Oranil  Ju 
iVnlson.  27  Ch.  D.  4.1 
"■'  W.  R.  24r>;  Hami 
-VeiciOH  V.  Prnder,  27 

When  the  plaintlf 
public  Inconvenience 
locutory  Injunction,  a 
it  ft  should  not  hf>  g 

Where.  In  pursuan 
oer  had  expelled  a  i 
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D.  497;  and  ihe  fourt  will  not  dplermlne  leja]  rigbu  on  suih  ■«.  it, 
friorutory  •iipUcallon:   U.   7'.  Hg.  Co.  v.  ('r.'(i(   Valley  H,  t'o.. 

572.     See  also  Lulitir  v.  Harli;  W.  N.   l»8a.   127;    and  Allen-  \TiM\ 
ft  V.  ;.oni/o».  c/i-.,  Tihiihon,  Co.  W  N.  1SS4,  j,  whire  the  Court 
•6  to  consider  the  questionH  Involved  tilt  the  hearing. 

application  for  an  Interlocutory  lujunctlo-i  must  be  made 
;ly.     Acquiescence  or  delay  will  generHlly  be  in  answer  to  the 

1  before  trial;  but  the  a|)|>llcant  Is  not  bound  to  move  till  the 
t  and  delay  till  then  Is  not  such  acquiescence  as  will  disentitle 
fn  to  relief:  ;ini(<-«  v.  Mamliall,  4  1,.  T.  lOr.;  /f(c)i  v.  Bmnl/ord, 
83.    See  Calflteetl  v.  Oalt,  37  Ont.  .\pp.  li;2. 

motion  Is  made  In  Court,  not  In  Chambers:  nee  Rulet  203.  207. 
Mter  In  Chambers  and  Judicial  offlrcrs  having  like  powers  have 
lidlctlon:  lb..  208.  County  Judges  as  Local  Judges  of  the  High 
have  a  limited  Jurisdiction  under  fful.    210  In  Supreme  Court 

In  the  County  Courts   they   hove  the   same  Jurisdiction   that      i 
le  Court  Judges  have  In  the  Supreme  Court:  Tlir  Counlg  Count 
.  S.  0.  c.  .-.Ol.  B.  2.S.  ^ 

plaintiff  must  make  out  on  his  own  case  a  prima  farie  right 
Injunction,  otherwise  It  will  not  be  granted,  however  much  the 
!  of  convenience  may  be  In  favour  ul  granting  It.  sociile 
«c.  elc.  V.  Tllghman.  etc..  2.i  Ch.  D.  1.  It  will  not  be  granted 
ground  that  no  harm  will  be  done  thereby:  iHroush>rg  v.  Link- 

2  Sol.  Jo.  751.  and  see  per  Cotton,  L.J..  In  Pretton  v  Luek,  27 
506;  Cftollctiiler  v.  Roylr.  36  Ch.  D.  42.'>. 

re  the  plaintiff  Is  himself  In  fault  an  Interlocutory  Injunction 
not  be  granted:  Eirkhraton  v.  .lin/ir.  1892,  2  Q.  B.  278;  67  I.. 

^•■rate  violation  of  a  covenant  may  be  restrained  though 
iir.i  may  he  trilling:  Cooltc  v.  ailbert.  92  I..  T.  Jour.  312.  8 
.  382. 

Court  will  not  by  an  Interlocutory  order  Interfere  on  behalf  of  BtUncf  ot 
ty  In   t  way  which  might  Injure  the  other  In  case  he  should  convmii-ncc 
;  Hi<:  v.  ^Irklrooil.  28  W.  R.  358;  42  L.  T.  10."i;  KruM  v.  Pulci- 
N .  1880,  127. 

Court  on  an  Interlocutory  application  for  an  Injunction  should 
r  the  balance  of  convenience,  and  if  on  the  one  hand  irrepar- 
lury  mey  be  caused  by  withholding  the  injunction,  while  on 
er  hand  any  Injury  occasioned  by  the  injunction  may  be  suffl- 
compenaated  by  damages,  the  injunction  sbould  be  granted: 
(ion  of  Cork  \.  Rooney.  7  U  R.  Ir  ISl;  see  also  AUil.-Oen.  v. 
r.  20  Ch.  D.  595;  Bonner  v.  o.  W.  Kti.  Co..  li  Ch.  D.'  10;  and 
V.  Orana  Juni-tion  Ity.  Co..  26  C  .  note  p.  2.S9:  Grafton  v. 
27  Ch.  D.  43;  51  I..  T.  Ml;  H'al  .  r  v.  Clarke.  56  I,.  T.  Ill; 
R.  245;  Hamilton,  ete..  Road  Co.  v.  Ra^iiberry.  13  Ont.  466; 
V.  Pender,  27  Ch.  D.  43. 

n  the  plaintiff's  legal  right  is  not  clear  and  serious  loss  and 

nconvenlence  may  necessarily  result  from  Bruntlng  an  Inter- 
injunctton.  and  no  irreparabkf  loss  would  result  from  refusing 

ould  not  he  granted:  Dict/rr  v.  Olhiica.  25  Ont.  App.  121. 

re.  In  pursuance  of  a  clause  in  articles  of  i>artnershlp,  one  part- 
expelled  a  co-partner  from   the  firm  on   'be  ground  of  his 


m 
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bavins  been  convlripd  of  a  rrliup.  tbr  Court  refutml  an  IniiTlonirnri 
JnJuniHon  to  rpstraln  nurh  pxpulslon,  tin*  fart  of  (he  ronvlrtloti  mn 
being  denied:  CrrrmfcA.iW  \.  Kvant,  1304.  I  Cb.  486;  'JO  L.  T.  57;) 

Thp  Judicial  ComniUtep  of  the  I'rlvy  I'uunL-ll  re(u««d  to  "nttiifii, 
wKh  an  Inirrlocuiory  Injum-tlon  rfntralnlng  trfspaHs  on  nilnlnn  laiij- 
although  the  rr»pondpnt  did  not  iipi>par:  rrouitttrr  v.  /oft<7,  |s:i:i.  \ 
c.  ::.*.s. 

An  Interlocutory  Injunction  to  reatraln  a  nuisance  caused  by  ilffin 
dant  teaching  niuvlc  In  th«  ordinary  rournp  of  bU  buHlueHa  wan  rt-fuMil 
on  the  ground  that  If  granted  It  would  br«ak  up  the  defendunt's  biiM' 
neHH,  wbert-aii  dauiuxcH  would  be  a  Kufflclent  com|H>n>iutlnn  ii>  ti|. 
plaintiff  If  found  entitled  to  nurceed  at  the  trial:  Popr  v.  Prntr.  ;  n 
L.  R.  J07. 

An  Interim  Injunction  wan  granted  restraining  the  repetition  nf 
a  Blaniter  under  a  pretence  of  mind  reading:  Q»irk  v.  DudUu.  4  (i 
L.  R.  r,32. 

A  plaintiff  may  serve  notice  of  motion  for  an  injunction  wlthou- 
leave  at  any  time  after  the  issue  of  the  writ:  He  »vrj)tn;  V.  Co..  ■::. 
Sol.  Jour.  230;  or  possibly  by  leave  before.  In  cases  of  urgemy:  sf-- 
Thornlor  v.  akoinva.  L.  R.  16  Eq.  12fi;  but  ordinarily  an  action  shoiiid 
be  pending.  A  cane  Involving  necessity  for  dispensing  with  thf  Imnu. 
of  the  writ  Is  not  easily  Imaginable.  It  might,  howcTer,  occur  where 
Immediate  action  Is  necessary  after  the  offlcea  of  the  Court  are  rloat-d 
for  the  day.  The  mere  preparation  of  ibe  writ  ready  for  Issu-^  1^ 
easily  done  In  connection  with  the  atndavits,  which.  In  any  case,  niii'' 
be  prepared,  and  should  properly  speaking  be  entitled  and  sworn  Ir. 
a  pending  action:  see  Charnork  v.  Hrrts.  4  T.  L.  R.  3Sl;  .S'iJftcr  v.  LnrUi 
33  Sol.  Jour.  7r.7;  Orrrn  v.  Prior.  W.  N.  1886,  50.  The  notice  of  motion 
may  be  served  with  the  writ:  Cnpca  v.  Breu-n;  24  W.  H.  40. 

A  defendant  may  move  at  any  time  after  service  of  the  writ  and 
before  Judgment:  Sargant  v.  Rea4.  1  Ch.  D.  600;  but  see  " Injnn-ti'-i 
against  plaintiff."  infra,  p.  t>2. 

In  cases  of  urgency  and  necessity  an  application  may  be  made  before 
service  of  the  writ,  and  rx  partr.  as  for  Instance,  where  U  was  alleRed 
that  trustees  were  on  the  eve  of  bankruptcy,  a  receiver  was  api)oiiit.d 
Re  H.'a  Estate.  1  Ch.  D.  276. 

Where  notice  has  been  given,  an  injunction  should  not  be  granted 
ex  part,'  even  where  from  pressure  of  business  the  motion  cannot  b. 
brought  on:  (Jraham  v.  Campbrll.  7  Ch.  D.  490;  where,  however,  there 
is  some  defect  In  the  notice  served,  the  Court  may,  when  injury  1. 
likely  to  enjue  by  delay  in  serving  a  new  notice,  grant  an  injunction 
ex  partr;  but  where  the  opposite  party  appears  grati$.  and  claims  to 
be  heard  In  opposition  to  the  motion,  the  Court  cannot  properly  pro 
ceed  ex  parte:  yrheod  v.  A'oftfc.  24  Ont.  App.  459. 

After  notice  of  motion  for  an  Injunction  Is  served  It  Is  a  ,on 
tempt  of  Court  to  proceed  with  the  act  sought  to  be  restrained  pendins 
i^J'!'}  I'-  ^'"■'""  '■■  •■*"*^'"'"^*-  28  C.  L.  J.  279;  and  see  M.r.m  s 
MrKutruk  (Ch.  D.)  (befor.  Street.  J..  6th  July.  1892);  and  a  man 
datory  Injunction  will.  If  necessary,  h.  granted  to  rr-stor^  Tnattrr=  r. 
L   T 's'r  ''"°'  ""  ^"^  ^^^^  ^'""  *'"'''  '■  ^'"'""'■V'  1895.  2  Ch.  774;  7:: 


The  plBiDtlfr  li 
invaded.  Notice  ti 
oMfMary:  t'oo^tr 
.ifff.  24  Ch  D.  23 
phoM  T.  LoiMfon 
D.  374;  Witttti'in  v 
to  th«  plalntlfTs  dt 
move,  or  to  costs, 
l.nnt'MV  V.  Ihii/.  '• 
iuted  Innocently:  X 
bergcr.  107  L.  T.  7 
violation  is  trlUlni 
ma)'  be  refused  tht 
Ch.  630.  Where,  o 
taking  ind  costa.  a 
rh.  278;  yitugga  v. 

Ea  fart*    Xhji 

ex  parte  except  In 
bcJDg  done  or  nppr 
spmalty  Co.,  3  (). 
11:  Milulah  V.  Mii 
:;0;  BUuHtl  v.  Do 
;i;  W.  X.  1877.  14 
/.'jfaff.  1  Ch.  D.  27fi 
If  the  defendant  hi 
to  the  Judge  on  ai 
r-H-kneU.  i  Mer.  1; 
pay  la  any  event  t 
granted:   The  Mexu 

im.  8. 

The  affidavits  oi 
clofe  all  facts  and 
the  Injunction  will 
•.hough  the  party  m< 
ilcJtaater  v,  Callaw 
y.Fiiher.  4  Ont.  60; 

^Tiere  an  ex  pa 
realment  of  materia 
^  ordered  to  pay  tl 
13  P,  R.  390;  an  li 
facts,  may  be  dlssol 
no  cross  motion:  B 
may  see  fit  to  grant 

Duration  of  Xm 

Is  granted  ex  parte, 
party  obtaining  it. 
serves  at  the  same 
Court  on  the  hearli 
"siially  continued  " 
action,"  and  in  th 
Judgment  Is  entere 
expires  on  that  day 
sary  unless  it  is  soi 
ifrCmig  t.  Conmee 
's  direeted  not  to  be 
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h«  pIllQtlff   if  f-nddrd   to   move   hh   Mnon    nit   bin   h-gBl   rlgbt    In  Me.  17. 

led.    Notice  to  thf  dpfcndiint  bvtor* mtiiK  t"  the  Court  Is  not  ,.- 

nirjr:   Cooj-r  v.   WlHlllniiltam.   \:.  Cti     n    .-ini;    (>„„„„   ,     for.  ..uimiH 

,  24  I'b    I).  231;   OooMiirl  v.  Hy<ll.  2.'i  Ch    I)    IS:';    InWd   Ti  ).•.  '""1" 

e  T.  London  Til.  Co..  in  ch,  n.  7nil;  Slrolt  V.  Pilmnn.  26  Ch.  ZTiZ. 
■A;  ynilman  v,  Opjiin/irlin.  27  Ch.  I).  2mi;  and  an  olTi-i  to  accede 
e  pliintlffH  demnndH  will  not  deprive  the  plalntlfT  of  his  right  to 
.,  or  to  conn,  where  the  violation  ot  lil«  rlnhtu  ban  been  wilful: 
,«»  V.  lla).  "o  I..  T.  li;i:  not  even  thoUKh  the  defendant  lias 
lonocently:  MiUiniiton  v.  >'0J.  3  My.  A  Cr.  338;  VeofmoM  v.  Horn- 
■r.  107  I..  T.  742;  Urury  v.  Surlun.  1  lie.  U.  *  8m.  »;  but  It  the 
lion  Is  trlfllnn  and  has  been  luuoeent  and  uiiintenilonal.  cohih 
be  refused  thi'  plalntlll;  .Imt'rktjn  Tobimo  Ca,  v.  (Jurgt,  l»y2,  1 
;20.  Where,  on  service  of  the  writ,  defe-'dant  offered  an  under- 
f  snd  costs,  an  injunction  was  refused:  JnikiiiB  v.  Wo/>e,  IMtt;,  l 
78;  SHitggM  v.  .Viyil,  W.  N.   INBl.  ».">. 

I  farts  XBjmxetloBS.— An  Injunction  should  not  be  fcranteil  K«  i'«rtf  in 
irff  except  In  cases  of  ursency.  as  where  Immediate  damage  is  '""'"""" 
done  or  apprehended:  see  t'aftilal  iffinnffb  luring  Ctt.  v.  Ittitlnht 
Mil  Co.,  3  O.  \V.  .V  :M;  Anon.  p.  r  Modlvy.  ,1..  \V.  .\.  187fi. 
Mntth  V.  Mlllon,  24  W.  H.  C7U;  Tozir  v.  Wiilford,  W.  N.  1S7.".. 
Blfwilt  v.  i>ou'lini;,  lb.,  202;  llrnnrasti/  v.  ItohmaHn.  3tt  L.  T. 
V.  N.  1877,  14,  and  Voi/lor  v.  KiUrsUu.  2  Ch.  D.  302;  Ite  U.'i 
e.  1  Ch.  D.  27(1 ;  i/j/i/e  v.  IVordcn.  I  Kx,  D.  309;  cases  of  receivers. 
^  defendant  has  appeared,  that  fact  should  always  be  mentioned 
8  Judge  on  an  ex  porfc  motion  for  an  Injunction:  Harrison  v. 
Tf/I,  i  Jler.  1;  and  where  it  Is  not,  the  plalntilf  may  be  made  to 
D  any  event  the  costs  of  a  motion  to  dissolve  an  Injunction  so 
fd:  The  ift'xkan  Co.  v.  Malflonmto,  8S  L.  T.  Jour.  L'3S-  W  N 
8. 

«  sffldavlts  on  which  an  ei  parte  motion  is  made  should  dls- 
all  facts  and  circumstances  material  for  the  Court  to  know,  or 
function  will  be  dissolved  on  motion  for  that  purpose,  even 
h  the  party  moving  did  not  consider  the  omitted  matter  material: 
llcr  v.  Colluicaji.  6  Or.  577;  Lev  ?.  J/eUonoM,  2  Or.  398;  Hi/net 
Iter.  4  Ont.  60;  see  notea  to  Hute  216. 

tore  an  or  parte  injunction  Is  dissolved  on  the  ground  of  con 
«nt  of  material  facts,  the  party  who  obtained  it  will,  in  Reneral, 
lered  to  pay  the  costs  of  the  motion  forthwith:  WalfOM  v.  Hfnry. 
R.  390;  an  Interim  injunction  obtained  on  the  suppression  of 
may  be  dissolved  on  the  motion  to  continue  it,  though  there  be 
MS  motion:  flo!«-e  v.  0<JI.  64  L.  T.  824;  and  though  the  Court 
ee  tit  to  grant  another  Injunction  In  the  same  terms:  Itt. 

ration  of  Interim  Injnuetlon. — Where  an  iptertm  injunction  Durstion 
nted  ex  parte.  It  Is  usually  limited  to  a  few  days  only,  and  the  °'  '"'"i" 
obtaining  it.   when  serving  it  on  the  party  enjoined,  usually  °"""  °° 
at  the  same  time  a  notice  of  motion  to  continue  it.     If  the 
on  the  hearing  of  this  motion  thinks  nt  to  continue  It.   It   is 
F  continued   "  until   the   trial   or  other   Unal   disposition   of   the 
."  and   in   that   case   the   Injunction    continues    in    force    until 
ent   is   entered.      An    Injunction    granted    until    a    certain    day 
8  on  that  day  unless  continued;  no  motion  to  dissolve  is  neces- 
nless  it  Is  sought  to  get  rid  of  the  inlnnction  in  the  meantime: 
lii;  I.  Conmee,  19  P    R.  45.     When     je  judgment  at  the  trial 
'ted  not  to  be  entered  until  a  future  time,  an  interim  Injunction 


\ 


! 


Me.  17. 


Iniunttlon 

■Ktiniit 

|>lBinilff. 


Tilt:  JCIIK  ATIKK  AIT, 

uDtll  thi'  trial,  flc.  miialnii  In  tart-e  iinlll  that  time  arrlvM:  i;in„it 
V.  /'nxiHi  ml  Uat  Co.,  IS  P,  H,  Tils,  and  wh«ra  a  p«rly  by  hu  imm. 
ir!  or  aollpltor  dives  an  undertahlnc  to  refrain  from  dolni  an  act 
and  a  party  baa  refrained  from  applylns  for  an  Injunellon  In  ,;,i\m,. 
quence,  tbe  undertaklnit  will  rontlnue  In  forre.  and  b«  enforred  by  thr 
Court  In  tba  aame  manner  aa  an  Injunrtlon:  Httggt  rt  v.  arnmitinn 
li.  In  note,  p.  i\S;  "ollal  v.  tfriiK,  13  Ch.  U.  tU;  J,onitoii  ■(  tt  l:y 
f'o.  V,  uraHil  JuHfltoH  t'.  Co.,  I  Eng.  Ry.  Caa.  324;  and  aee  Hoiioh  \ 
Loniton  School  Board.  '  Cb.  D.  766. 

A  plaintiff  waa  held  not  entitled  to  have  mattera  l(«»pt  iit  nltytti  -/, . 
by  an  Injunrtlon  after  Judirment,  and  until  the  rase  could  be  bcurd 
by  the  Court  of  Appeal,  where  the  deelalona  In  Courta  of  r.st 
Instance  were  agalnitt  the  plaintiff,  even  thoUKh,  nnletiH  tlim-  w.m 
liven  to  lake  the  lane  to  the  Court  of  Appeol,  ho  would  b.'  wlili„i,. 
aubatantlal  relief:  W«U  v.  Wrjf.ulrr,  ^  Ont.  717;  Kil  vUr.  King  v 
Uunmn.  9  P.  H.  61;  Po}i<  .  v.  Oray,  12  Ch.  D.  4S8. 

In  Uackrnzir  v.  oronto  I7tb  Dee..  19041,  where  thr  plalnlH 
souKht  to  reatrain  iul-  defendants  from  ruttlns  off  tbe  water  Hiipiilv 
to  bli  bouae,  Fcij.  c.  at  tbe  trial,  belof  of  opinion  that  tbe  in-.ni^ 
dlate  dlaflolull'iti  of  the  Interim  Injunrtlon  would  work  unnereNnary 
hardablp  and  Inconvenience  on  tbe  plaintiff,  continued  tbe  Injunnloii 
to  tbe  IM  March  following,  or  any  later  date  whlcb  might  be  nwd 
by  tbe  Court  of  Appeal,  and  aubject  thereto,  dismlsacd  the  action 

Where  an  Inti.-lm  Injunction  la  granted  by  a  Local  Judge  unilsr 
Utile  210.  It  la  only  to  be  for  eight  daya:  Km-  211. 

lajmutlom  ngalaat  Plaisti*.— An  Interim  Injunction  may  In  a 
proper  case  be  granted  against  tbe  plaintiff  at  tbe  Instance  of  a 
defendant:  Stewart  v.  KingtmiU.  ..1  Or.  347;  gilgevumhe  v.  Carm 
l<r.  1  Bcov.  171;  but  a  defendant  who  has  not  filed  i  rounterrlalD  i 
not  entitled  to  such  an  Injunction  unless  tbe  relief  sought  by  Injunr 
Hon  arises  out  of  or  Is  Incidental  to  the  relief  aougbt  by  tbe  plalnllfl 
r.g..  where  be  and  tbe  plaintiff  are  both  claiming  under  tbe  same  ron 
tract:  Comion  v.  Wjrren,  1901,  1  Cb.  812;  84  L.  T.  482;  and  see  17 
Times  L  R.  :115.  If  the  defendant  desires  any  other  Injunction  before 
he  Is  lu  a  position  to  tile  a  counterclaim,  be  must  bring  a  cross  action 
Carter  v.  Fcg.  1SS4,  2  Cb.  541;  70  L.  T.  786;  dlsllngulsblng  S,.rg.,«t 
V.  Ara,/,  1  Cb.  D.  600,  and  Parker  v.  Lope,.  7  Cb.  D.  358;  and  .ee 
BroiKlon  v.  £«iol(.  14  Gr.  109. 

Coats.— Aa  to  the  mode  of  dispoalng  of  tbe  costa  where  a  party 
obtains  the  relief  he  seeks  on  an  Interlocutory  motion:  aee  Sonii.,, 
schetn  v.  Barnard.  57  I,.  T.  712. 

The  plaintiff  may  be  ordered  at  the  trial  to  pay  the  costs  of  aL 
nterim  Injunction  obtained  by  him.  where  the  facts  proved  at  ihe 
rla    show  no    .ntlclpatlon  of  such  Immediate  serious  damage  as  to 

Justify   the  application  tor  an  Injunction:    .'thlUzskg   v.   Crainfoir    2; 

Ont.  a»0;  Johnton  v.  Jnking.  1.3  c.  L.  T.  270. 

App..l.-Where  after  the  expiration  by  emuilon  of  time  of  an 
in  trim    injunction,    proceedings   are   taken    against    a    party   to   the 

a.lln°,  I'hT"";   """  ""  """"'''"l!  'l-o  order,  an   appeal   by  bin. 
against  the  interim  order  will  He:  McUod  v.  Xohl,-.  24  Ont.  App.  459 

l«,.*nw",''''"  "*"  "■°'"  °"  """•locutory  injunction  order  to  the  Appel 
Idle  Division;   see  s.  26   t '  -   ~        -  -     - 
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a;  HK  .Vil.artH  v.  faldyll.  ,*>  Out.  Arip. 
••.  SB--'. 


h  rt.  ('.  H.  »:;:;  i 


UtMllaaMH   I>««4i4»M.    Tht»    following    nro    furihor    derlion*  ni.i,.r;i 
tritloc  th«   prliioliiltm   un   wblcb    th*>   Court   ai't>i   Id   ngi  i  ;    to  >*'"'<> 
ictloni- 

,Djf  Injunction  which  rnn  (>*  itriinii>il  by  Intfrlonrory  ori|.  r.  can 
rtiori  bt  criBtrd  at  the  trial:   Br,hloti-  v.  Brddou-.  9  Ch.  D   93. 
Ije  rlgbt   lo  an   Injunction    to   ri'mrnln    tn'H|taM«rii   foruurly    Ut- RMtr»inir» 
ed  on  wbetbfr  the  t)i'r)iun  MouRht   to   If   rrrttrdlnfU    wim   in   pon-  ifM'*"*"* 
an  or  not.  and   If   In   iMMimtHlon    wiicthtr    Iim   wii>«   ii   nif<r»>   rn>< 
h  or  aciPd  und*r  colour  of  right:       ■    K#rr  nn  InJiinctlnnM    :'^9; 
i(ff>  V.  HrttI,:  sa   !..  J.  Ch.    4.*il;    10  .Iiir.   ,\    S.  '.'5*1;    StnnHfnni  v. 
itonr-,   I..    R    9   rby.    116       Rut    the   Cnnadlan    l.rglfilaturi'    long 
dealt  with  tbli  difficulty  by   enacting  120  Vict.  r.  .'.6,  h.  4;   Con. 
U.  C.  c.  12,  ■.  27;   K.  S.  O..  1S77.  c.  40.  r.   39 1   that  -  tht-  Court 
graat  an  Injumtlon  to  stay  wiwto  in  a  proper  cuhu  uotwltlisiantl 
that  the  party  In  potis*-HHlun  clalnm  by  an  ad.-tirHe  ligal  title." 
enactment  In  the  abovp  tw'ttlon  17  U  to  tlu"  lanie  t'ffeit. 

I  .iPion.  W.  N.,  1876.  c.  38.  an  vx  pari,  appllcailon  for  an  Injunc 
reatrainlng  a  man  from  tn'Bimsslog  with  a  hovHe  and  cart  wu« 
«d,  the  Judge  remarking  that  "  injunctlonti  are  not  ordinarily 
:ed  for  mt-rt'  ircBpHH-*.  u;ilt'SM  nrrhniH  Injury  Is  threatcni-d  to  the 
Tty."  On  u  fri'8h  opiillmtlnn  being  made  In  this  v;\w.  aftpr 
e  to  the  defendant,  no  order  wrr  made,  on  the  defendant  ron^t-nt- 
hat  d»mag>Pi  Hhoutd  be  ainenned  up  to  the  date  nt  the  (rial:  Mnkin 
rroif.  lb..  lOB.  In  the  exerclae  of  Its  dlacrctlon  an  injunction  was 
ed  to  restrain  a  «on  from  treapaaalng  on  his  fatber'n  premlnes; 
rhouie  V.  Watrrhonar.  94  !>.  T.  1.13;  or  the  pasnlng  over  land  to 
p  thp  =0B  shore,  doing  no  damage,  although  legally  n  trespnsg  nn 
ilalQtItt'fl  properly:  Hfhrvnit  v.  Hichiin'.  l<to.-,  2  Ch.  614;  M  1.  T 
or  using  a  highway  for  catching  moths:  Firhtm  v.  Coj-.  12m  I,.  T. 
521,  and  though  the  act  complained  of  wu  a  treapaaa.  plaintiff  was 
«d  to  pay  coata:  lb. 

1  Injunction  to  restrain  Interference  with  the  enjoyment  of  an 
lent,  which  was  not  20  years  old,  was  refuned.  although  It  had 
enjoyed  for  19  yearsr    Oovrmor  of  BrideweU  v.  Ward.   68  L.  T. 


ilBances  may  be  restrained  by  injunction;  but  where  the  act  nu 
111  .4  of  aa  a  nuisance  is  done  In  pursuance  of  a  legal  right 
rred  by  itatute.  and  to  carry  out  a  lawful  object,  and  la  tern- 
y  In  its  character,  It  Is  no  nuisance  In  law.  ajid  no  injunction 
)e  granted  to  restrain  It:  Harrison  v.  Southtcark  if  ynuihuU 
F"  Co..  1S91.  2  Ch.  409;  but  a  legal  right  may  be  exercised  in 
ireasonable  way  so  as  to  become  a  nuisance:  e.g..  the  ringing 
irch  bella  at  unreasonable  times,  and  may  be  restrained:   tioU<iu 

Held.  2  Sim.  N.  S.  133;  21  L.  J.  Chy.  ir.3;  the  unreosonable 
ig  of  a  band:  fit.  MarganVa  Church  v.  Stephens,  29  Ont,  1S5;  or 
tPt  organs:  Lambton  v.  itrllish,  1894.  3  Ch.  163.  A  public  urinal 
:  necessarily  a  public  nuisance:    Vernon  v.  St.  James'  Vestry,   16 

449;  44  L.  T.  229:  Oraham  v.  Kewcastl';  67  L.  T.  260.  790;  but 
r  b-  one  which  will  1>*  restrained  by  Injunellou;  .^eUors  v.  3/nf 
9ath.  14  Q    B.  D.  928;   52  U  T.  762.     A  nuisance  caused  by  the 

of  washing  dishes,  and  heat  and  smell  from  a  cooking  range. 
estralned:    Haniters  t.  Orosvrnor  laansiona.   1900.  2  Ch.  373;   82 
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L.  T.  7."S;  so  also  noise,  vibration,  and  smell  froui  steam  enRinc^ 
Knight  v.  laic  of  Wight  E.  L.  d-  P.  Co..  90  L.  T.  410;  Colicell  v.  si. 
Pail' ran.  V.m,  1  Uh.  7ii^  Also  nulsanies  created  by  carryliiK  on  a 
trade:  ir't.  Helen's  !<melting  Co.  v.  Tii>ping.  11  H.  L.  C.  642;  Rushm-r 
V.  Poisue.  um.  1  Ch.  2.14:  n  L.  T.  SL'3;  l!t07.  A.  C.  121;  also  a  nulsanc. 
of  bad  odours  created  by  a  tobacco  factory:  .-Ipp/c&v  v.  Eric  Tob<uro 
Co..  22  0.  L.  R.  533;  or  by  a  fried  fish  Bhop:  Adam^  v.  Vrsell,  \'ji:),  i 
Ch.  263;  108  U  T.  21*1*;  or  an  obstruction  to  a  Btreet,  by  cauninR 
crowds  to  assemble  so  as  to  obstruct  the  thoroughfare:  Lyons  v 
OuUivcr.  110  L.  T.  2S4. 

A  mandatory  injunction  was  granted  for  the  removal  of  so  muih 
of  a  building  as  encroached  beyond  the  building  line,  which  had  iiet-D 
ere<ted  after  notice  of  the  settlement  of  the  line  by  the  muniripal 
authority:  Attormy-Gemral  v.  Pariah,  1912,  2  Ch.  244. 

A  reversioner  can  only  bring  an  action  to  restrain  permanent  In 
juries  to  the  reversion;  an  action  will  not  lie  by  a  reversioner  tci  :■- 
strain  a  nuisance  occasioned  by  noise  and  odours  coming  from  an 
adjoining  property:  M'hite  v.  London  Omnif>us  Co.,  ISC  L.  T.  Jour.  4:,'. 

Where  after  an  action  commenced  to  restrain  a  nuisance,  ihp 
nuisance  was  abated  by  defendant,  no  injunction  was  granted,  but 
the  motion  bei'-g  turned  into  motion  for  judgment,  the  coats  of  the 
action  were  awarded  to  plaintiff:  Barber  v.  Penley.  1893,  2  Ch  447-  6S 
L.  T.  662. 

Where  a  perpetual  injunction  restraining  a  nuisance  was  granted 
at  the  trial,  from  which  an  appeal  was  brought,  and,  pending  tht 
appeal,  the  defendants  at  great  expense  removed  the  cause  of  com- 
plaint, the  injunction  was  repcinded;  though  held  to  have  been  pro- 
perly gi-^nted:  AttornrirGrnrral  v.  Birmingham.  1910.  i  Ch.  4H;  l.i] 
L.  T.  796;  1912.  A.  C.  7S8;  even  where  the  Attorney-General  siit^s  to 
restrain  a  public  nuisance  he  is  not  entitled  ex  debito  juttitia  to  ac 
Injunction:  lb. 

The  Supreme  Court  has  no  jurisdicMon  to  restrain  by  injunction  a 
County  Court  Judge  and  returning  offlrer  from  holding  a  recount 
of  ballots  cast  at  an  election  for  the  House  of  Commons.  The  pro- 
ceedings before  the  County  Court  Judge  are  not  cognizable  by  the 
Supreme  Court,  except  in  so  far  as  P.irliameDl  has  by  legislation  con- 
ferred jurisdiction:  ilcLcod  v.  Xoblr.  2-1  Ont.  App.  4ii9. 

The  Court  has  no  jurisdiction  at  the  suit  of  a  subject  to  restrain 
the  Crown,  or  its  officers  acting  as  its  agents  or  servants,  or  dis- 
charging discretionary  functions  committed  to  them  by  the  Sovereign: 
Atty.'Gen.  for  Ont.  v.  Toronto  Junction  W.  Club,  S  O.  L.  R.  440. 

The  Court  has  no  jurisdiction  to  r)revent  a  foreign  sovereign  from 
removing  his  property  m  this  country,  though  it  be  an  article  made 
in  Infringement  of  a  patent;  and  a  foreign  sovereign  who  submits  to 
be  made  a  defendant  in  an  action  for  the  purpose  of  empowfrine 
Qe  court  to  make  an  order  does  not  thereby  part  with  anv  »f  tils 

mV{  c'Si' m  u  Ti?i''-  ^- ''''  '^'  " ""'  """"^'■^  "^ "'''''-    I 

In  the  absence  of  any  sufficient  equity  to  justify  (t  the  Court  ^i" 
not  resrrain  by  Injunction  a  plaintiff  from  proceeding  in  a  for.ig 
Court:  //u«^ri/«„(.  1897.  2  Q.  B.  U,  as  reversed  in  appeal.  77  L.  T. 
f-w.*^l^^;  ^  "*'  luconvviiknr,-  will  nof  be  sufficient  reason. 
fletcher  v.  Rodger,.  2.  W.  R.  97;  but  where  a  foreigner  has  appeared 
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ADMINISTHATION  OF  .USTICE— Ix.nxCTIONH. 

n  English  Court,  the  Court  has  a  dlwretion  to  restrain  hfm  from  s.c  17 
atlag  the  same  subject  matter  in   his  own  country :    Dmcklm  v 
jBfKi.  29  W.  R,  228;   see  also  Ki;  floi/sf,  ('ro/(on   v!  C..  15  Ch    D 
and  notes  to  section  I'l  infra. 
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■efuaed   leave 
•u   'he  plain- 

■    1"C        O-.Tl. 


1  tr  pant  UiPhaU,  12  Ch,  D,  63J.  Jessel.  MR 
rve  a  writ  out  of  the  jurisdiction,  on  the  groiji-! 
ould  have  as  effectual  a  remedy  by  appllcalic  io 
•here  the  writ  ia  to  bo  served  out  of  the  Ji  ;iKdH;!on.  1,  an  :x 
injunction  is  recjulreil.  simblr  It  may  be  i;.  iu(  ,,1  In'thj  .ider 
Ing  the  writ  to  be  served  out  of  the  jurlsdic  |..,,  \u:  '.v.  On  .trio 
an  oijder  could  not  be  made  in  Chambers:  see  Youns  >,  il-^Miy. 

roperty  which  Is  the  subject  of  an  action  may  be  preserved  under  i>r,..,rv, 
3T0.  by  means  of  an  Injunction:  SIrcUey  v.  Peanon.  43  L.  T.  166.  'i""-' 
.  Vclali  .1  Co.  V.  Brahnm  .(  Co..  46  L,  J.  C.  P.   II,-,.  which  was  an  '"°''""'' 
n  against  a  jeweller  for  the  return  of  goods  deposited  with  him 
efendant  was  ordered  to  deliver  up  the  goods  to  an  oBlcer  of  the 
;  to  abide  the  event  of  the  action. 

threatened  sale  of  a  specific  chattel,  which.  It  carried  out  could 
been  compensated  In  damages,  is  not  a  proper  case  In  which  to 
an  Injunction  restraining  the  sale:  Bratllcsi  v.  Baner.  30  OnL  443. 
iotidon  and  County  Banking  Co.  v.  /,,  ii  is.  21  ch  D  490  an 
ible  mortgagee,  who  had  commenced  an  action  for  torecioa'ure 
led  an  Injunction  restraining  the  defendant  from  parting  with 
gal  estate. 

.tnon..  W.  N..  187C,  21,  a  defendant  was  restrained  from  parting 
I  bill  of  exchange.    See  also  .liioii..  Ibid.,  37. 

Interim  injunction  was  granted  against  a  lunatic  partner  at 
it  of  a  co-partner:  J.  v.  »s..  lSit4.  :i  ch.  72;  70  L.  T.  75S 
injunction  may  be  granted  to  restrain  Iho  interference  with  light 
ch  plaintiff  is  entitled  for  the  purpose  of  his  business:  L,u!nrus  v 
ic  Sdmio  Co.,  1897,  2  Ch.  214;  76  U.  T.  4.->7. 

ere  for  the  purpose  of  stopping  a  Are.  the  defendant's  servant 
ertion  of  an  alleged  or  assumed  right  set  Bre  to  heather  on 
i  premises,  and  the  jury  found  that  the  act  was  reasonable  but 
'ssary  an  injunction  was  awarded  against  the  defendant  at 
It  ot  nia  landlord:  Cope  v.  nhiirpe.  1910.  1  K.  B.  168;  1911.  2  K 

104  I,.  T.  718;  but  It  was  held  by  the  Court  ot  Appeal  that" the 
ng  done  as  a  reasonable  precaution  at  the  time,  (he  defendant 
stifled  In  doing  It;  thoueh  subsequent  events  proved  it  to  have 
nnecessary:  S.  C.  1912.  1  K.  B.  496. 

mctlons  have  been  granted  restraining  the  committee  ot  a  club  Re.ir.lninj 
mng  Improiieriy  in  expelling  a  member:    Fisher  v    Kiane    11  *,'■''""  "' 
3...i;  Labou.hcrt  v.  tUul  of  WharmUfl,:  III  Ch.  11.  340;  see  klso        "' 
>s  V.  .\nlrobna.  17  Ch.  D.  .;i.-,;   fmt.r  v.  Harrison.  W,  N    ISSl 
It  see  Koirr  r.  HnritI,  12  O.  I,.  R.  13. 

injunction  was  granted  restraining  a  photographer  from  pub-  l'.,bllr„i„„ 
a  pnolograph  ot  the  |)laintilt,   whose  portrait  he   bad  tako.f  -'Pl-"'"- 
^.  Pholographir  Co..   40  Ch.  D.  34.-;;    restraining  the  publica-  '' 

i.oels:    Tharl^v  Caul,:  food  Co.  v.  iiasaam.  14  ch.   I).   763; 
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AllMIXI; 


Uisappro- 
prUtion  of 
funds  hj 
public  body. 


Thoviiis  V.  WilUains.  lb.,  S64;  Saj:hy  v.  Easlrrbrook,  3  C.  K  I).  ;;:-»; 
Haj/ward  v.  Hayuard.  34  Ch.  I).  198;  and  slaDderous  oral  statement? 
injuriously  affecting  the  person:  Quirk  v.  Dudley,  4  O.  L.  R.  '>\\^\  or 
property  or  trade:  Hermann  Loog  v.  Bvan.  26  Ch,  D.  306;  MvlUi,  \ 
White,  1S94,  3  Ch.  276;  subsequently  reversed  on  the  facts:  l*c!t:..  a 
C.  1"»4;  or  tending  to  Injure  a  friendly  society  or  a  joint  stock  tum 
pany:  Hill  v.  Hart  Davies,  31  W.  R.  22;  47  L.  T.  82;  but  the  Court  will 
not  restrain  a  trader  from  publishing  circulars  to  the  effect  that  hi,- 
goods  are  better  than  those  of  a  rival  trader:  HubbucX:  t.  Wilkin aon 
1899.  1  Q.  B.  86;  79  L.  T.  429. 

Though  the  jurisdiction  in  the  case  of  such  libels  la  clear,  ev^'n  en 
an  interlocutory  application,  the  Court  only  acts  in  a  strong  u-. 
and  in  general  not  unless  satisfied  that  the  statements  complained  o: 
are  untrue:  Quartz  Hill  Gold  Mining  Co.  v.  Beall,  20  Ch.  D  r,ti:; 
Bonnard  v.  Pcrrymim.  1891,  2  Ch.  284;  65  L.  T.  506;  CoUard  v.  .i/,!(. 
Shan,  1892,  1  Ch.  J71;  66  L.  T.  248;  U-e  v.  Gibbinga.  8  T.  L.  R.  77.;: 
Liverpool  v.  Umith.  37  Ch.  D.  170;  nor  where  defendant  swears  I- 
will  be  able  to  justify,  and  the  Court  is  not  satisfied  that  he  may  no: 
be  able  to  do  so:  Bonnard  v.  Ferryman,  1891,  2  Ch  269;  ilonson  v. 
Tussaud's,  etc.,  1894.  1  Q.  B.  671;  TO  L.  T.  235;  nor  where  there  is  no 
reason  to  apprehend  such  danger  or  injury  to  the  plaintiff  In  perso; 
or  property,  as  to  make  It  right  to  grant  an  Interlocutory  injunction 
Salomons  v.  Knight,  1891.  2  Ch.  294. 

Where  an  action  for  defamation  will  not  lie,  *n  Injunction  i, 
restrain  the  alleged  defamation  will  not  be  granted:  White  v.  ilvHin 
1895,  A.  C.  154. 

Where  the  jury  at  the  trial  negatived  the  publication  b^in.?  a 
libel,  an  Injunction  to  restrain  its  further  publication  was  refuFcd 
Docknll  V.  Dougall  78  L.  T.  840;  80  L.  T.  .'.',0. 

An  interlocutory  injunction  was  granted  against  a  trades  union,  ; 
restrain  the  publication  pendrnt,'.  lite,  of  a  black  Hat  of  men  emplnypd 
by  plaintiff;  Trollop*:  v.  London  Building  Trades  Federation  7'  L  T 
342. 

An  interlocutory  injunction  was  granted  to  restrain  a  municlpaliry 
from  misappropriating  Its  funds:  ./arris  v.  Fleming.  27  Ont.  303. 

An  interlocutory  injunction  was  granted  to  prevent  a  corpora*' 
body  from  acting  in  contravention  of  a  prohibition  contained  in  It- 
special  Act:  Atty.Gfn.  v.  Metropolitan  Electric  Supply  Co..  190r.  l 
Ch.  24;  and  from  proceeding  to  elect  some  one  to  111  the  placf  of  tti' 
plaintiff  as  a  member,  who  was  alleged  to  have  forfeited  his  seat  bi 
abBence:  Richardson  v.  Methley  School  Board.  1893,  3  Ch.  510. 

Also  to  prevent  a  defemiant  from  interfering  with  the  proc'ciing. 
In  another  Rction.  in  which  lip  was  alwo  defendant,  but  wliidi  hr  in  i 
agreed  to  allow  the  plaintiff  to  defend  In  his  name  on  heint;  ini.:] 
nifled;  the  Indemnity  having  been  given:  Montfort  v  Marsdm  i'^'^.'  ' 
Ch.  11 ;  71  L.  T.  620. 

Canvassing  for  customers  of  a  business  ^e■  good  will  of  whiil; 
has  been  sold  by  deftiidant  to  thp  plaintiff,  mav  be  restrained-  V'  •- 
V.  Hunt.  ]8!M(.  A.  C.  7;  73  L.  T.  T.U;  but  where  the  aale  of  the  eoo.! 
will  has  been  made  by  an  assignee  for  .reditors.  an  injunction  to  r- 
strain  the  debtor  from  canvassing  his  former  ruHtomers  was  refused 
Orren  v  IforWs.  !?H.  1  Ch.  r>62.  Xn  injun.tion  may  1«-  Krali^i 
against    a    rorm.r    partner    to    prevent    him    from    using    inform;iti  '; 


aiyuircd  while  a 
business  to  which 
nin&s.  77  L.  T.  786, 

So  also  a  servai 
surreptitiously  obtj 
L'Q.  B.  31.'.:  73  L. 
bis  master's  ^uslni 
2:.9:  109  L.  T.  .'2 
nialtins  use  of  in 
nbile  Id  his  master 

And  the  publlci 
properly  obtained, 
Ch.  4t;9. 

The  publication 
wlio  took  them  wae 

Where  an  Injun 
exercising  his  legai 
action  brought  by 
10  the  rent,  the  inji 
only  if  the  rent  sbi 
Earl  of  Jersey.  4  C. 
an  authority  for  thi 
ion.  J.,  in  Xeal  v.  R 
replevin  is  the  prop 

An  injunction  wi 
fioner  to  restrain 
aner.  or  not  actual 
I.  T.  5:  51  L.  J.  Ch; 

But  an  injuiu  tlo 
his  landlord  to  re 
premlMs.  e.g..  the  fli 
Jeniised  premises:  ( 

In  Bbuitt  v.  /)( 
against  a  landlord, 
asafnat  the  tenants. 
an  order  was  grant 
iartially  erected  ho 
«as  made  on  an  rx 
trespasses  and  destr 
'he  order  on  any 
defendant.  In  Toze. 
wanted  not  to  do  an 
from  working  an  en 
I'ialntlff's  insurance 
whereby  ho  had  het 
landlord. 

An  interlocutory 
ment  to  lease  prenili 
'.'"r.  103  L.  T.  Jour.  ] 

A  covenant  by  a 

■'f  'h?  lessrrs  of  piv 
tiy  Injunction:   Ityan 


ArJMIXISTIiATION   uf  ,Jl;.STI(K — IX,)l-.\( 


(i7 


Ired  while  a  partoor.  to  tbe  prejudlf 
aess  to  which  his  former  co-partner  i- 
I.  77  I..  T.  786. 


'   of   tlie   gooilwill    In    the  Sic.  17. 
fntltleU:   Jcnningi  v.  Jm- 


0  also  a  servant  may  be  restrained  from  utilizin;;  copies  of  entries  s„«.„,. 
.ptltiously  obUlned  from  his  mast.T's  books:  Hobb  v.  (;r<'»    IsaT 

B.  31.,:  73  I,.  T.  l,",:  or  from  (llscloslng  a  secret  process  uUd  In 
oasters  ;>U8lneaa:  Amiiir  sizr  ,(■  c.  c.  c'o.  v.  Hcnzvl  l[)]i  ■'  Ch 
109  L.  r.  -.20.  or  from  making  use  of  such  process,  or  'from 
ng  use  of  Information  concerning  a  secret  machine,  obtalne.l 
!  In  his  masters  service:  Caribonum  Co.  v.  LfCinuh,  109  U  T  CS'. 
od  the  publication  or  use  of  doiuments.  or  copies  thereof  Im 
irly  obtained,    will    be    restrained:    Aahbuilon    v.    Pope,    1913,    2 

He  publication  of  shorthand  notes  of  private  letters  by  the  clerk  shor,h.„,i 
took  them  was  restrained:  Laimw  v.  i,„r,  30  Ont.  26.  ^o"."""' 

here  an  injunction  was  applied  for  to  restrain  a  landlord  from  i.„dwd 
ising  his  legal  rights  of  distress,  until  the  dccrmination  of  au  ind'l™, 

1  brought  by  the  tenants  against  the  landlord,  to  try  his  right 
!  rent,  the  injunction  was  granted  for  a  fortnight,  and  continued 
if  tlie  rent  should  In  the  meantime  be  paid  Into  Court-   fhmc  \ 

"J'T",-  *  *:.  ^Pi  '"'•  ''•'"•  ""'  """  "^""^  ''  '^"i  '"  "f  n"  '°"Ber 
thority  for  the  right  to  an  Injunction  In  such  cases:  per  Mlddle- 
.  1.)  .\™i  V.  Rogers.  22  O:  1,.  K.  r.KS.  he  being  of  the  opinion  that 
in  is  the  proper  remedy. 

ininn-tion  will  not  be  granted  at  the  suit  of  a  landlord  or  rever 
'  to  restrain  a  trespass  or  nuisance  not   of  a  permanent  char- 

or  not  actually  injuring  the  reversion:  Coon,,-  v  CmMrir  47 
5;  al  L.  J.  Chy.  1,S9. 

t  an  Injunction  may  be  granted  at  the  suit  of  a  tenant  against 
indlord  to  restrain  improper  interference  with  the  demised 
»».  e.g..  the  Axing  of  an  advertisement  on  the  outside  wail  of  tbe 
?d  premises:  Oulilfoul  v.  Wilcli,  1914.  1  Ch.  213:  109  L.  T.  820. 
Blniitt  y.  UuuUiig.  W.  .v..  IS7.-;.  202.  an  action  of  ejectment 
t  a  landlord,  the  plaintiff  was  restrained  from  issuing  writs 
t  the  tenants.  In  Drak,-,  Fiitrnt  Vonmtr  v.  Doicer  lb  "to 
in  was  granted  restraining  the  defendant  from  iralling  down 
ly  erected  houses.  In  F,-nn,r  v.  B,:lford.  lb..  238.  an  order 
ade  on  an  rj-  part.-  application  restraining  the  continuance  of 
ises  and  destruction  of  proprTty.  and  liberty  was  given  to  serve 
der  on  any  persons  found  on  the  premises  as  well  as  the 
ant.  In  ro.-cr  v.  ir„l/or,t.  lb.  2-,0,  a  d.fendant  who  had  cove- 
not  to  do  any  act  dangerous  to  his  co-tenants,  was  restrained 
lorking  an  engine,  in  consequence  of  the  working  of  which  the 
Is  insurance  company  had  refused  to  continue  his  Insurance 
•y  he  had  become   liable  under  a  covenant   with   his   superioi 

Interlocutory  Injunction  for  the  purlioso  of  enforcing  an  agree 
0  ease  premises  for  a  single  day  was  refused:  OKissc  v.  Wool- 
^  L.  T.  Jour  172. 

nvenant  by  a  lessor  to  employ  a  porter  for  the  general  beneUt  b„,„„i„c 
Irjsvcs  of  premises,  iel  hi  fiats,  was  held  not  to  be  enforceable  toven.nia. 
action:  Hi,,,,,  v.  .Vurunl  r.  W.  Chmnhnx  .Xsxn..  189.1.  1  ch.  IIB. 


(i8 


THE  JUDICATCRE  ACT. 


CtiniractB  In 
ri"traint  of 
tradi'  nut 


Tbr^atened 
contempt  o( 
Court, 


Thrpatei 
iajnrios. 


In  patent 
easel. 


An  injunction  to  restrain  a  breach  by  an  Infant  of  an  apprrntlce 
chip  deed  was  refused:    Ih-  FninrfStv  v.  Bnrnum.  43  Ch.  D.  !«:.. 

Restrictive  covenants  In  a  lease  may  be  enforo^d  by  injunrtiun: 
e.g..  covenants  aRalnst  carrylnK  on  an  offensive  trade:  not  only  n^ 
against  the  lessee  but  also  as  against  any  occupant  of  tho  drnii^'d 
premises:  Mander  v.  Fulrkf.  1891.  2  Ch.  r.r.4:  6.'.  T,.  T.  203;  or  from 
using  premises  oth.'rwise  than  -r  a  private  residence:  Hobso}!  v 
Tulloch,  1898.  1  Ch.  424. 

Resirlctlve  covenants  as  to  buildings,  which  are  made  for  the  ikt 
sonal  benefit  of  the  covenantee,  and  not  as  part  of  a  general  building 
scheme,  may  be  enforced  by  Injunction;  but  where  the  Injury  om- 
sloned  by  a  breach  is  slight,  and  damages  vtould  be  an  adeqtia! 
compensation,  ihey  may  be  awarded  in  lieu  of  an  injunnlon:  >»., 
V.  Wilmott.  5  0.  W.  R.  361. 

The  enforcement  by  injunction  of  a  negative  stipulation  In  a  c.ivc 
nant,  by  defendant  not  to  employ  himself  in  any  business  other  ilian 
the  plaintiff's  was  refused  .is  being  unreasonable:  Ehrman  \. 
Rartholovicu:  181*S.  1  Ch.  f!71;  Estis  v.  Itiiss.  1014.  I  Ch.  ItJS;    liu  i.. 

T.  296. 

Th"  Court  has  jurisdiction  to  restrain  by  Injunction  the  coni:iiis 
sion  cf  acts  which,  if  committed,  would  be  a  contempt  of  Court:  -vr 
the  threatened  publication  of  a  statement  of  claim  with  comni>nr- 
as  calculated  to  prevent  a  fair  trial:  tCitttit  v.  Sftorp.  31  W.  R.  :•:>; 
48  L.  T.  64;  Gazette  Co.  v.  tihaUou;  41  S.  C.  U.  339;  publication  of 
advertisements  warning  the  public  that  an  invention  claimed  by  th> 
plaintiff  is  an  Infringement  of  defendant's  patent  rights;  Buriuii  %. 
United  Tctephonc  Co.,  28  Ch.  D.  394;  and  distribution  of  circulars  cod 
talning  er  parte  rtatements  on  the  merits  of  a  case  In  litigation:  'O'im 
V.  CfiiitHvirk.  1S94,  1  Ch.  347;  70  L,  T.  22S. 

A  party  to  an  action  sending  circulars  to  other  persona  in  the  sam^ 
Interest  soliciting  their  support  In  the  litigation  Is  nut  contemiit  of 
Court;  In  rv  New  Gold  Coast  Co.,  1901,  1  Ch,  860;  but  the  distribution 
of  fraudulent  circulars  containing  misrepresentations  to  persons  i:i 
terest;?d  in  pending  litigation,  with  a  view  to  Inducing  them  to  ndoi>'. 
a  certain  course.  Is  a  contempt  punishable  with  Imprisonment:  In  i- 
Septimus  Parsonage  d  Co..  1901,  2  Ch.  424. 

To  maintain  an  action  quia  timet  to  restrain  an  apprehended  In 
Jury.  .^."  plaintiff  must  prove  imminent  danger  of  a  subsUntlal  kiini 
or  that  -.he  apprehended  injury,  ff  u  does  come,  will  be  irreparable 
Fletcher  v.  Bealc)/,  28  Ch,  D.  fiSS;  see  Attorney-Oeneral  v.  ifanelt.st'r. 
1S93,  2  Ch.  g;  (small  pox  hospital  being  established);  PhlUii>s  \. 
Thomas.  62  L.  T.  793  (apprehended  repetition  of  a  nuisance i.  Tb' 
Court  in  Us  discretion  refused  an  Injunction  where  there  would  b- 
great  difficulty  in  framing  an  order  so  as  not  to  prejudice  the  trial. 
Liverpool,  etc.,  Stons  Assor'n  v.  Egerton.  57  L.  T.  770;  5S  L.  T.  201, 
-7  Ch.  D.  170.     See  also  Hinrirhs  v.  liirn'^-i   W.  N.  ISTS,  11. 

The  principles  on  which  the  Court  ought  to  act  la  deferminin.- 
whether  to  grant  an  Inloriocntory  Injunction  to  restrain  an  all.'E'J 
infringement  of  a  patent,  or  only  to  re.,uire  the  .le.%  adant  to  Uee;.  a-, 
account,  were  discussed  in  lUmpton  v.  SpUhr,  4  Ch.  D.  2S6. 

Where  a  defend.int  hrfor=^  aftion  ufTL-rs  lo  account  and  to  de=rrr,, 
all  articles  infringing  plaintiff's  patent,  the  Court  may  refuse  an  in 
terlocutory  injunction:  Jmkins  v.  Hope,  i^^c.  l  Ch   "7S-  73  L  T  7'"'' 
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An  injunction  ngalnBl  :h<.   InfrlnRempn.   of  a   patent  was   refuMd  9.c.  17. 
ere  thouBh  tbere  Imd  b«n  an   InrrlnBominf,  It   had  been   dlscon- 
afd  several   ycara   before   action,   and    there    was    no   intention   or 
bablllty  of  a  renewal  of  the  wrongful  user:    ;'ro,-(or  v.  BnijU-l/.  38 

An  Injunction  will  be  Rranted  to  restrain  the  exportation  of  goods  Tr.d.  m, 
ler  a  trade  mark  likely  to  deceive  a  foreign   though  not  a  home 
chaser:  Orr  Etring  v.  John,lon.  n  fh,  I).  4:H.  end  also  to  restrain 
Infringement  of  a  trade  mark:  Co.limnf  v.  .Wacnisd   1896    \  c  -"-,■ 

where  the  action  was  brought  against  a  retail  dealer,  who  had'not 
a  guilty  of  any  Intentional  Infringement,  and  who  at  once  yielded 
he  plaintiffs  demand,  no  costs  were  awarded  agalnat  the  defendant 
crinm  Tabaa-a  Co.  v.  Oa,,'  -^n.  1  n.  «.10;  and  the  plaintiff  was 
I  not  10  be  entitled  to  an  account:  Stoc  ifftr  v.  Upamng.  1910,  1  Ch 
;    102   L.    T.    .-iflO;    or    to    an    Injunctior:    fi,„l,lina    v.'  Oammag,' 

L.  T.  1,30:  so  also  the  user  of  a  n:inie  which  has  come  to  be 
wn  to  the  trade,  as  Indicating  goods  made  by  tt  i  plaintiff  may  be 
rained  oy  Injunction:  IlrMnmiu  v.  Uiinhum.  1896,  A.  C  199-  PoireJl 
lirminiiham  Tincgar  Co..  1S96.  :  Ch.  .'',4;  1897,  A  C  710-  Ptnct  v 
.onMncf  77  L.  T.  S22:  1S9X.  ]  Ch.  179;  ;7  U  T.  613;  but'see  i.tvr 
'C'ltngfirld.  SO  L.   T.   lOtl. 

■he  use  of  a  name  by  a  company  so  like  that  of  another  company 
)be  calculated  to  deceive  the  public  may  be  restrained:  mnchrxf^ 
crni  Co.  V.  \,  Chrshirr  (in,!  M,mi-hfSl,-r  Brnri-rii  Co.  1898  1  Ch 
1899,  A.  C.  S3:  79  L.  T.  Ol.",:  .Uralorj  v.  ro»;f,  190:'.  2  Ch.  319-  ^.; 
■  ''■  '"^'"''  T"™i""  Cfcinrr  v.  y,;c  Vacuum  Cleanrr  Co..  1907. 
.  31.;  9,  L.  T.  201;  fiiir  Cotton  Spinnfra  v.  U'trwooil.  1907.  2  Ch 
9,  L.  ^_J'K_  :r.,x-tromoliitr  Co.  V.  British  Flectromotiilc  Co.,  97  L.  T. 

he  use  of  a  trade  name  calculated  to  lead  the  public  to  believe 
the  dofenoanfs  business  was  that  of  the  plaintiff,  was  restrained- 
tall  V.  Bntisi,  ,t  Am.nran  tihoi-  Co..  1902.  2  Ch.  334;  Oramm  Motor 
fc  Co.  v.  rishi'r  Motor  Co..  30  ().  L.  R.  1. 

^•holcsale  manufacturers  who  do  not  sell  their  goods  by  retail  have 
mlBclent  Interest  to  maintain  an  action  tor  the.  alleged   infrin.ge- 

of  their  trade  mark  on  goods  sold  by  retail:    LUman  v    LeuM 

A.  C.  44:i;   99  L.  T.  .")31. 

here  the  defendant  by  mistake  published  an  advertisement  offer- 
»r  iile  certain  goods  made  by  the  plaintiffs  by  a  wrong  deslgna- 
Md  on  his  attention  being  drawn  to  the  mistake  he  at  once 
lUnued  the  advertisement,  but  the  plaintiffs  nevertheless  went 
llie  .-iction.  It  was  held  that  they  were  not  entitled  to  an  Injunc^ 
>na  the  action  was  dismissed :  Spaliling  v.  Uammag''.  110  I..  T.  .".30. 

r»',I'rci°fTf".'  °'  """■'■'S'"  "^y  "1^°  •»  restrained  by  injunc-  Coryrigh. 
C«urcfi  v.  iinlon.  25  Onf.  Ml;  Collij  v.  Corfcr,  78  L.  T.  C13. 

*he'''!,''L''c,"  "T"'"  ""  '"■'""■'""  '■■'"»  acting  In  any  case  In  Arbl„.„r 
ne  ,a  „„,;,  „r  Incompetent  to  act:   ilalmesburi/  v.  BuM    2  Ch 

.  Beddow  V.  Bcldoiv.  9  Ch.  D.  89;  Burford  v.  Ckamb,:rs  K  Out' 
tmc-g  V.  Ouarduin.  ,-lr..  Co..  n  Ont.  App.  2!13;   but  =ee  Jorksoit 

ry  l'V.Co..lsn.  I  Ch.  238;  and  will  restrain  arbitration  proceed- 

1'^!a    ™  '"""■""I""'  eontalning  the  agreement  for  reference  Is 

cned:  RItta  v.  Jfoor.-.  ISS."..  1  Q.  B.  JSS;  71  L,  T.  676. 
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Undprtak- 
ing  H  to 
dftmiceB. 


Ad  injunction  restraining  arbitration  proceedings,  in  t'urrnr  v 
VoopiT.  4i  Ch.  V).  323,  and  proceedlngB  out»lde  the  arbitration  aRrif 
nifnt,  in  Wood  v.  Lillica.  6l  I*  J.  Chy.  i:.s;  8  T.  I*  R.  'JSl.  wax  refused, 
where,  if  [iroceeded  with,  they  would  be  futile, 

i'rofwdlnffs  were  restrained  which  were  being  taken  for  the  tlxini; 
of  a  new  renewal  rent  by  a  sole  arbitrator  appointed  by  the  IcHsor.  im 
the  assumption  that  default  bad  been  mude  by  the  lessees  in  apiwlnt- 
ing  an  arbitrator,  they  ha%'ing  appointed  one  under  prott-st  conteiittlni; 
thfit  thi're  was  no  right  to  arbitrate:  t'nrlvy  v.  Sunmn,  0  O.  L.  11,  luu; 
7  0.  U  R.  639.    . 


.V.  />on</OTi.  .■(.„ 
.  Tross.  31  Ch.  I>. 


See  also  as  to  restraining  arbitration  proceedings* 
V.  0.  ,V.  Hy..  11  Q.  B.  O.  30;  Loniion  tt  Blatkicall.  eU: 
3.'.4:  Ivis  V.  Willana,  1894,  1  (.'h.  68;  2  Ch.  4TS. 

VndertaklnK  as  to  Duuaces. — The  u^ual  undertaking  as  to 
damages  should  be  Inserted  In  all  Interlocutory  injunction  ordirs: 
G^roham  V.  Campbell.  T  Ch.  D.  4ftl;  Corp.  of  Cork  v.  Hooncy,  7  L.  K.  Ir, 
191;  Ki-  Johnston.  Kjt  p.  \brnms.  50  L.  T.  1S4,  even  though  the  urd-^r 
is  granted  on  notice:  smith  v.  Day.  L'l  Cb.  D.  421;  48  L.  T.  ri4;  atiit 
there  is  no  exceittlon  In  this  respect  in  favour  of  the  Crown:  ^^cirrt'inj 
for  \yar  v.  Chubh,  ill  L.  T,  S3:  W.  N.  1R80,  12S;  but  see  Atty-Oi-n.  v. 
Albany  Hol'l  Co.,  lS9tJ,  2  Ch.  fiSti;  T.".  1.  T.  140.  ISr.,  where  It  wa.'i  not 
rt-quire'I. 

The  history  of  the  undertaking  is  given  by  Jeesel.  M.R..  in  Smith 
V.  Day.  8up-a. 

Where  the  injunction,  though  made  pimhnte  lite,  is  of  the  nature 
of  a  tinal  order,  no  undertaking  as  to  damages  need  be  insiTtcd: 
{■'ntnrr  v.  Wilson,  lS!t3.  2  Ch.  6r>6:  68  L.  T.  748,  where  an  Injunction 
was  granted  restraiiing  the  publication  of  matter  tending  to  prejudici 
the  fair  trial  of  the  action. 

The  usual  form  of  the  underuking  is  as  follows:  "and  the  plain- 
titr.  by  his  counsel,  undertaking  to  abide  by  any  order  which  this 
Court  may  make,  as  to  damages,  in  case  the  Court  shall  hereafter  t>e 
of  opinion  that  the  defendant  \or  defenJants,  or  any  or  either  of 
them  I.  shall  have  sustained  any  by  reason  of  this  order,  which  ih-- 
plaintiff  ought  to  pay." 

Where  there  are  several  defendants,  the  undertaking  should  lie  fo 
worded  as  to  apply  to  all  of  th.m  who  are  affected  by  the  Injunction: 
Tuck-r  V.  .\(ic  Brunsvirk.  •■(.-..  Co..  44  Ch.  D.  243;  63  L.  T.  69. 

Where  a  married  woman  applies,  her  undertaking  by  her  counsel  i^ 
sufficient:  Ilr  Prynur,  ',?,  l.  T.  4(;.->;  Pikv  v.  Cave.  68  L.  T.  €50. 

S^mblc.  that  the  undertaking  of  counsel  for  a  corporation  a=  to 
damages,  renders  the  corporation  as  responsible  as  in  the  case  of  an 
inJu-idual:  East  Molesry  v.  Lnmhrth.  1S92.  3  Ch.  289-  fi7  L  T  4'»7 
see  Mtinihrsto;  rt, .  \.  Parkinnou.  6U  L.  T.  47. 

Where  an  Interlocutory  injunction  is  granted  ex  part,-  on  the  term, 
that  a  party  shall  Ih-  added  as  phUntiff.  and  hi.s  undertaking  givn  a- 
to  damages,  the  amendment  mu^t  be  made  and  undertaking  glv.ii  at 
thejarliest  practicable  moment,  or  the  injunction  wiP  be  diss..hW 
with  costs:  Spanish  Cniernl  Agency  Corporation  ' 
Hon,  6r?  I,.  T.  161. 


spiinish  Coriioni- 


Tlje  undertaking  as  a  general  rule  should  extend  to  tUe  damages 
.ncurret.  by  any  party  to  the  suit,  who  may  be  damaged  by  the  injunc 
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n  wronjly  granted,  and  Bhouid  not  be  couDued  to  the  person  actually  Sac.  17. 
loined:  Tucker  \.  \rw  Brunstciik  Trading  Co..  44  ch.  D.  i'49. 

Wbere  the  plaintiff  has  been  re<|i]lred  to  give  neeurlly  for  ooiitu  of 
action,  an  undertaking  as  to  doniaRes  niuat  be  Riven  by  a  respon- 
le  person  within  the  Jurisdiction,  as  one  term  of  the  plaintiff's 
aining  an  Interlocutory  Injunction:  Dttaii  v.  Itobtnaon,  IS  P.  u.  l»21. 

Cadertsklmc  Olrni  by  DefcndiiBt  In  Utn  of  latcrtm  Injaae-  t  „d,.,„kin, 
•.—An  order  having  been  made  restraining  the  di'fendant  from  pro-  '<'  'l''-i"l^ni 
ding  with  certain  buildings,  be  appealed,  offering  an  undertalihis  in'i,'i'c"i,°r.' 
abide  by  any  order  the  Court  might  mai..-  at  the  hearing  as  to 
ling  down  or  altering  any  buildings  erected  by  him;  the  Court  of 
peal,  being  of  opinion  that  the  right  to  an  Intepiocutory  injunrtion 
1  not  established,  discharged  the  order,  tailing  from  the  defendant 
nndertalting  in  the  terma  of  his  offer,  but  held  that,  without  any 
iertairinK,  the  Coort  would  hare  Jurisdiction  at  the  trial  to  order 
pulling  down  of  any  buildings  erected  after  the  commencement  of 
action,  or  after  nolioe  had  been  given  lo  the  defendant  that  the 
[ntlir  objected  to  the  building:  Smilh  v.  Ooj,,  13  ch.  D.  Gol ;  and  see 
fsicooif  V.  Bornseil.  •'i.1  I..  T.  12(1.  in  which  a  similar  undertalting 
I  given  on  a  motion  for  an  interim  injunction,  where  buildings 
e  erected  by  the  defendant  pendinf.-  life  of  the  value  of  between 
000  and  »40,000,  and  were  ordered  to  be  pulled  down,  although 
nflff's  damages  were  estimated  at  only  1,1,000. 

B'here  an  order  is  made  by  consent  embodying  m  undertaking  bv 
defendant  equivalent  to  an  interlocutory  Injunction  as  asked  bv 
plaintiff,  there  is  In  that  case  no  implied  undertaking  as  to  damage's 
»e  plaintiff;  it  such  an  undenrtanding  Is  required  It  must  be  made 
of  the  consent;  Boximrd  v.  Pnss  Printers,  ill  L.  T.  718;  o.*!  W.  R. 
Otierrheinisrhe  MetatJwerke.  etc.  v.  Cniks.  121  L.  T.  Jour.  137. " 
lee  further  as  to  Undertakings  as  to  Damages,  21  C.  L.  J.  44.' 

!mt«ela(  the  Urndtrtaklnit.— How   tar  an   undertaklnR  can   be  Fi.for« 

reed  when  the  Court  has  erred  in  granting  the  injunction  has  been  m«"t  of  th. 

subject  of  some  difference  of  opinion:   see  Smith  v.  Dny.  21  Ch   ""''""l''"«' 

121;    .Vorcilo  V,  Jamea.   5   D.   M.   £  O.   876;    24   L.  T.   O.   S    165- 

a»  V.  Blake.  27  Ch.  D.  474;  .".1  L.  T.  274;  J/o«(r.al  «(.  Ity    Co    v' 

He,  16  S,  C.  R.  622;  /Jun/  v.  Htiiit.  D4  L.  J.  Cliy.  28». 

■he  application  for  an  inquiry  as  to  damageii  should  be  made  at 

trial  or  when  the  injunction  is  dissolved:    Smith  v    Diiy    auprii- 

V.  Buxton.  60  I,.  T.  630;  W.  N.  18SS.  r.:,;  58  L  J.  ch  442-  but 
fu-SV  V.  Horriaon.  ,i  L.  T.  12;  3  D.  F.  t  J.  287,  an  inquiry  was 
ted  after  the  lapse  of  four  months,  and  In  He  Hiiilaton,:  Hopkin- 
'.  Carter.  102  L.  T.  877.  after  two  years  from  the  hearing;  but  an 
cation  to  enforce  the  undertaking  after  an  unexplained  delay  of 

years  was  refused,  though  a  prinio  taeie  case  was  mede  out- 
.  Hall.  23  Ch.  D.  644;  49  U  T.  275. 

be  granting  of  an  inquiry  as  to  damages  consequent  on  the  grant-  ' 
t  an  Injunction  is  discretionary,  and  cannot  be  claimed  ej-  ,lebito 
'i^.  Where.  th3refore.  no  damage  appeared  to  have  been  sub- 
d  apart  from  the  detriment  arising  from  litigation,  and  the 
t  at  the  trial  thought  the  defendant's  conduct  had  provoked  the 
tlon.  and  even  though  the  action  a-,is  dismissed  the  Inquirv  as 
unages  was  refused:  dault  v.  Uurrav.  21  Out.  438;  see  'also 
ell  V.  British  Linen  Co.  Bank.  1892,  3  Cli.  l.-)9;  and  ilonlreal  St 
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concurring  i 

'Tfflch    of 


i:y.  Vo,  V.  IWihir.  IC  S.  C.  R.  622;  Umlth  t.  Day.  21  Ch.  D.  421;  »  p 
Hall.  :'.!  Ch.  D  644;  Hrhlealnffir  v.  Bnlford.  W.  N.  1S93.  TiT.  It  w,»8 
granted:  In  rv  Ftmtivrton  v,  Vuopvr,  107  L.  T.  716. 

Where  a  recelvpr  la  appointed  of  property  In  litigation.  Bueh  pro- 
perty Is  therenfler  in  ciifitoiUA  li-gis.  anil  the  unfiUfceBsfiil  parly  to 
the  Iltlgutlon  is  not  liable  for  damages  for  Its  detention  whilf  in  thf> 
hands  of  a  receiver;  Pvntvian  Ouano  Vo.  v.  Ureyfta.  1S91!,  A.  C.  li;6; 
06  L.  T.  536. 

As  to  the  measure  of  damages  for  restraining  the  sale  of  nhnr's: 
see  ^diinsfU  v.  British  Linen  Bank.  1R92,  3  Oh.  159. 

Notice,  ajid  XBforeaBiant,  of  iBjuKotiasa. — A  notice  grantinK 
an  Injunction  may  be  given  by  telegram.     A  Bherlft't  ofllcer  who  r^ 

reives  surh  a  notice  should  Inquire  by  telegraph  to  see  If  it  be  huni 
fide:  Kz  parte  Langlcy.  13  Ch.  D.  110.  In  which  case  It  was  hold  that 
a  London  solicitor  obtaining  an  order  restraining  a  sale  Id  the 
country  ought  to  telegraph  to  bis  agent  at  the  place  and  ask  blai  to 
give  notice  to  the  persons  affected:  and  see  McLaren  v.  The  Iith- 
penning.  33  C.  L.  J.  290  (Ex.K  See  also  Re  Bryant.  4  Ch.  D,  US. 
A  defendant  is  bound  to  obey  an  Injunction  of  which  he  Is  made 
aware  before  being  served  with  It:  i^tewart  v.  Rivhardgon.  17  Gr. 
I.'i0;  and  a  wilful  breach  of  the  Injunction  may  be  punished  by  rorn- 
mlttal.  even  though  there  had  been  ample  time  to  serve  the  order, 
and  it  had  not  been  served:  United  Telephone  Co.  v.  Dale,  2."i  Cli,  a 
778.  See  The  f^eraglio.  10  P.  D.  120.  But  notice  of  motion  to  couiniit 
muat  be  served  personally:  see  \elson  v.  Worssam.  W.  N.  1S90,  216. 

A  proceeding  to  compel  compliance  with  an  Injunction  by  committal 
or  sequestration  Is  not  a  criminal  proceeding:  The  ropeland-fhatt-r 
son  Co.  V.  Business  f!ustems.  16  0.  L.  R,  481;  and  see  s-ott  v.  Scott,  1913 
A.  C.  417;   109  L.  T.  1 

A  solicitor  falsely  stating  that  an  injunction  haa  been  granted  Is 
liable  to  be  struck  oft  the  rolls:  Kimpton  v  Eve,  2  V.  A  B.  352;  and 
see  per  Blake,  C.  1  Gr.  66. 

Whore  notice  of  motion  for  an  Injunction  has  been  served.  It  is  a 
contempt  of  Court  to  proceed  with  the  act  sought  to  be  restrained 
pending  the  motion:  Cornell  v.  Assiginaek.  2S  C.  L.  J.  279:  and  see 
MeGill  V.  McKittnck,  Ch.  D..  before  Street.  J..  6th  July.  1892.  where 
an  act  of  trospass  by  building  a  wall  was  persisted  tn  after  action 
brought,  though  no  Interim  iniuiictlon  was  applied  for,  and  defendant 
was  ordered  by  the  judgment  to  remove  the  wall,  although  It  tres- 
passed but  a  tew  Inches  on  the  iilalntlff's  land;  and  see  (Irecnuouii  \. 
Horn&cii,  supra,  p.  71. 

Where  an  Injunction  was  granted  restraining  a  defendant  frnm 
negotiating  bills  of  exchange,  which  had  been  deposited  by  him  with 
his  solicitor,  and  IV  solicit..r  subsequently  ordered  the  defendant  m 
indorse  one  of  Ihem,  both  d-ft-ndant  and  his  solicitor  were  hHa  t.. 
have  committed  a  contempt  of  Court,  r.otwithstanding  that  the  soli- 
citor had  a  right  to  call  for  the  indorsement:  Day  v.  Longhurst.  W 
L.  T,  17. 

A  person  who  is  neither  a  party,  nor  a  servant  or  agent  of  a  partv. 
but  who  with  full  knowledge  of  an  injunction  assisted  drr*>nd;iTit  !n 
disobeying  it.  may  be  committ^'d  net  for  breach  of  the  Injunclmn 
out  for  contempt  of  Court:    seau^inl  v.  Pateraon    1897    1  Ch    54.v   TG 


L.  T.  215;  Crw>kt 
of  a  motion  to  co: 

Where  an  Injt 

ofents,  a  servant 
KQuently  leavea 
breaoh  of  the  Inj 
i:  Gr.  1;  Oltvhri 
bound  by  an  Inj 
trust,  of  which  th 

Where  a  defei 
colourable  Imitatl 
goods  by  the  defi 
breach  of  the  Inju 

A  breach  of  an 
tempt,  or  by  sequi 
been  wilful  that  p 
Chester  Ship  Vana 
Quarries,  131  U  T, 
less  a  contempt  ev< 
^tvt'umb  V.  Trorc 
poration  enjoined 
was  commltte'l  by 
suspend  the  issue 
party  to  obey  the 
in  default  to  pay  i 
and  client:  lb.  In 
the  remedy  is  by  s 
nt't.  $upm.  K  breac 
B'tlton  1*  Wentwort 

As  to  the  term  < 
i*f  an  order  of  the 

Where  the  inju 
a  breach  of  it  Is  m 

Where,  howeve 
punted,  but  only  v 
in  contravention  ol 
'ion.  Toronto,  7  O. 

Where  the  Cour 
him  to  pay  the  cost 
refused;  but  if  no 
jurisdlciion  to  awa 
order  Is  appealable 

An  orier  to  cca 
criminal  proceeding 
^^•Ptland-rhatterson 
■^cott.  1913.  A.  C.  41 

Praetice.— A  mt 

'""^''  to  a  Judge  in 
Judge.  Where  nn  I 
'™lted  time,  and  u 
nosed  of;  and  the  p 
l>pyond  that  time,  g 
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T,  213:  Cnok,  V.  croot,.  1  Or.  66;  or  may  b,  ordered  i„  pay  co«.  s.,   ,  - 
I  motion  to  commit:  Uulibard  \.  WooilrieUl.  133  L.  T.  J,  xsi 
Wh.r.  an  Injunction  1.  granted  agaln.l  a  party,  hi,  servant,  and 
at.,  a  .errant  continues  bound  by  the  Injunction  though  he  ,ul> 

°';  ',  '„"',',  '  r-"""''"  """■"'"'■  »""  ■"''  ""^  oommltted  for  i 
irh  of  the  Injunction  though  not  scved  with  If  /lro,r„  v  s„n^ 
on:  0«c».i.,  ,    cankn.  26  C.  P.   1.     s„  .„„  „,..,  „„„.;„   "f^, 

?'k'.°u    J"""'™   '"■°""'''    """"»'    """■•   P'-"'!    M-orH    m    the 
it.  ot  which  they  have  notice:   Aioru  v.  Aiiilr,,is.  At  1,    T.  273 

KThere  a  <l<''»n'lant   ...   retrained    from    .elUng    good,,    bring   a 

urable  Imitation  of  the  plalntir..  It  was  h€  d  tj„i  a  .ale  o(  .urh 

i.  by  the  defendant,   ac'tln.  a.  ..en.  for  a  third   pa«y    .LTo 

ich  of  the  Injunction:  Hlplrp  v.  ^rtdur,  86  U  T.  493,  733, 

I  breach  ot  an  Injunction  may  be  punUhed  by  committal  tor  con-  c„»mi„.i  , 

pt,or  by  aequeatratlon;  but  it  la  only  where  the  dUobedlence  hi  f""S'    '  '" 

.  wilful  that  punUhmcnt  will  be  awarded:  .ee  Fuinlougl,  v    ilan. 

rri...  131  U  T.  Jour.  ,9.  But  a  breach  ot  an  Injunction  1.  none  the 
>  contempt  even  though  not  committed  wilfully  or  conlumaclou.lv 
■«mt,  V,  JTwicbrtdpr,  1910,  2  Ch,  191);  10-j  L.  T  647-  and  a  cor 
tlon  enjoined  cannot  eicu.o  Itaelf  on  the  ground  that  the  breach 
conunlttejl  by  one  ot  it.  .ervant,;  ,i„u  though  the  Court  may 
!nd  the  l..ue  of  a  seQue.tratlon  or  attachment  to  enable  the 
r  to  obey  the  Injunction,   It   may,   neverthele,.,   order  th-   party 

T^,  ,,r',  .1  """  "'  ""  °'""'""  P""'  "  "'•"'<'''■'  ">l'<-ltor 
,m!tv  ,\  '"'."'  "  '^"■■•"■•'"l""  disobeying  an  Injunction 

emedy  Is  by  scQuestratlon:  76,  ,•  n„vi,  v,  «»ayader  Oronlf^  Quar- 

'Ti.  ™''''  °'  °"  ">J'">'''l''n  may  also  be  punished  hv  line-  «,■ 
n  .(  Wntwom.  33  O.  I.,  R,  390;  Broom  v,  Ood.rin,  2  O,  \V.  N-,'321. 
1  to  the  term  of  Imprisonment  of  persons  In  contempt  for  breach 
order  of  the  Court:  see  It,-  Davi,;.  21  Q,  B.  D.  236;  Rule  Ml. 
rbere  the  injunction  order  Is  ullm  fir,-,  of  the  Court  granting  It 
«ch  of  It  Is  no  contempt:  ilcLtod  v.  .Vo6Ic,  2S      ut.  ,^28,  ' 

l-here,  however,  an  Injunction  Is  erroneously  or  Improvldently 
ad,  but  only  voidable,  nothing  should  be  done  while  It  Is  In  force 

foroZTohVT'r^^^"  """""^    """"  "■  """'"  "  *'""""■ 

lere  the  Court  finds  a  party  guilty  of  contempt.  It  may  order 

VZ,l  ,^,  ''°"'  °'  "  """""'  '°  ™'"°"'-  "'™8''  "■«  committal  be 
a,  but  If  no  contempt  has  in  fact  been  committed,  there  Is  no 

cilon  to  award  costs  against  such  party,  and  If  granted  the 
1>  appealable  on  that  ground:  Bllnm  v.  Uarlm.  79  L.  T,  511). 

orler  to  commit  for  contempt  in  a  civil  proceeding,  I,  not  -a 
.al  proceeding,  and  Is  appealable  like  any  other  order:  see  TUc 
ni-i  hall,  nor,  Co.  v,  «,/«,„,-,,,  Sysiom:,,  16  o,  L,  n  4S1-  s.olt  v 
1913,  A,  C.  417;   109  L,  T.  1. 

wtice-A  motion  for  an  Interim  Injunction  may  be  made  er  „„,,.,. 
10  a  Judge  m  the  Weekly  Court,  or  under  llulc  211,  to  a  local 

nbere  an  Injunction  Is  granted  rx  Da,;,-,  it  is  usually  for  a 
1  "me  and  until  a  motion  to  continue  it  shall  have  been  dl». 
or    and  the  party  obtaining  it  must.  If  he  desire  to  continue  It 

mat  time,  g've  the  usual  notice  of  motion  to  continue  it    but 
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kavp  to  make  »uoh  motion  on  nhorter  notic*  may  be  ■ranted.  Wh.rc 
thi>  Injunction  Is  grar..,d  by  a  l.ofuI  Judgp,  It  U  not  to  be  for  ■  lnnii.r 
ptiiiul  than  elgbt  days:  fx-e  Huh  2U,  An  ix  mru  Injum-tlon  uiikIh 
Dot  10  be  granted  without  an  undertaking  on  the  part  of  the  apiilliuiu 
to  anitwt'r  damages,  if  any.  which  the  opposite  party  may  ttustain  by 
Its  btlnn  granted:  we  ant'.  V.  •"• 

A  p»rp«tual  Injunction  U  unually  only  granted  at  the  trial  or  oth<T 
dUpoolttoD  of  the  action. 

Though  it  )e  the  uaual  and  projier  practice  to  serve  the  writ  „i 
aummons  with  a  notice  of  motion  to  rontlnne  nn  Interim  Injunrtim; 
previously  obtained,  yet  the  onilBslon  to  do  to  was  held  not  to  [»  ,1 
fatal  flbjertlon  to  granting  the  motion  to  continue;  Mpiniiino  rn.a 
<-»la  B.  U".  V.  Witsr.  '2  O.  W.  N.  677. 

Receivers— A  receiver  is  a  perion  appointed  by  the>  Court  in 
receive  property  which  is  the  subject  of  litigation.  A  receiver  may 
be  appointed  pi-nditttr  Ute  for  the  purpose  of  receiving  the  proprrty 
In  queotlon.  until  It  Hha'.i  be  determined  whether  the  plaintiff  nr  di' 
fendant  in  entitled  to  It;  and  aaeh  appointment  may  be  contlnuod 
or  made,  at  the  trial  for  the  purpose  of  working  out  the  rights  nf  the 
parties  as  determined  by  the  judgment.  Or  such  an  appointment  may 
be  made  after  judgment  by  way  of  equitable  execution.  The  appntnt 
ment  of  receivers  may  now  be  made  In  any  case  in  which  It  ap|)f;ir'. 
to  the  Conn  to  he  just  or  convenient:  Jud.  Art,  s.  17.  supra. 

A  rec-elver  Is  an  Indlffei'  ..■.  nerann  l>etween  the  parties,  appolninl 
by  the  Court  to  collect  ^nd  '  _elve  the  rents  and  profits  of  land,  ur 
the  produce  of  personal  estate,  or  to  take  the  care  and  custody  of  any 
other  property  whltli  It  does  not  seem  proper  to  the  Court  that  cllhtT 
of  the  litigants  should  do.  either  by  reason  of  the  controversy  tsist 
Ing  between  them,  or  by  reason  of  personal  disability  on  the  part  <i' 
the  party  legally  entitled,  e.g..  Infancy  or  lunacy. 

Where  the  appointment  of  a  ree4-iver  Is  a  substantial  part  of  th. 
relief  sought  by  a  plaintiff,  he  should  indorse  a  claim  to  that  'ff-c 
on  his  writ:  Volfbourne  v.  Vokbourne.  1  Ch.  D.  690. 

The  appointment  of  a  receiver  operates  as  an  Injunction.  ;uiii 
neither  of  the  litigants  can  receive  the  money,  or  property,  commln.d 
to  a  receiver,  without  a  contempt  of  Court,  and  it  Is  not  necessary  in 
the  order  appointing  a  receiver  to  grant  an  Injunction  In  terms:  K-rr 
on  Receivers,  K. 


ReceiTcr.   when  Appoiated.- 

had  no  power  to  apiwhit  receiver; 


The    former  t'omnion    Law 


In  Chancery  a  receiver  would  not  be  appointed  at  the  instance  01 
a  mortgagee  having  the  legal  estate,  or  other  person  able  to  ubtal:, 
protection  at  law:  Benny  v.  .SYuv/J,  1  J,  &  w.  647;  Buxton  v  Mmk 
houae.  G.  Coop.  41;  Kilsty  v.  Kelsry,  L.  It.  17  Eq.  49.->. 

It  has  been  a  moot  point  whether  this  Bub-sectlon  has  enlarged  tli<  ' 
power  of  the  Court  to  grant  a  receiver.  In  Analo-JtaHau  Bunk  \ 
DavUs.  9  Ch.  D..  at  p.  293,  Cotton.  L.J..  said:  "Under  that  (th. 
present)  sub-section  the  Court  may  and  does  grant  receivers  whure  v 
never  could  have  done  so  before.  Thus,  for  Insfam-e,  it  h.-is  thi-  jiJiw^r 
to  grant  a  receiver  under  that  section  where  a  plaintiff  has  hi'msdl 
the  power  of  obtaining  possession  at  law."  See  also  Tyrrrll  v  pniriton 
1S9.-..  1  Q.  a  20L>;  TiUet  v.  \iron.  49  L.  T.  o9S;  ■>.",  (Mi    D    "'{S-    M.mu 
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»-«loiV.  3!  rb.  D  21)6;  T«,'  .4mp(»»l,  r,  p  D.  2:>4,  .„d  Oou/Aori).-  >■ 
,(»0T..'.  W.  N..  in:*,  91.  whtrr  Jp.«.l.  M  H..  connld^red  that  ther.^ 
1  DO  limit  to  tho  inwrr  of  ih.  Court  to  iirant  .  r-celver  on  motion 
ept  tb.t  It  wnf  only  m  b»  eifrrlwd  wbiTc  It  .piwared  lu.t  or  con^ 
Itnt.  But  In  Hilbrr.Koil  v.  (/Ill,  W.  N.  ISTr,.  231.  Qu„„  j  „„  ,^„ 
ir  b«ild.  indlcncd  an  opinion  tbat  tlip  wordi  ■■  Juat  or  ronvpnli-nt  '■ 
t  to  b.-  Inlerprrtid  by  tbe  old  iirartlof.  8m  also  ffolm..  v 
iwr.  IS93.  1  Q.  B.  Br,I.  and  W.irrU  v.  Bnurhamp.  1894  1  Q  H 
:  70  L.  T.  «38:  wbpre  tbe  Court  of  Appoal  ( lj3rd  K.h,r  M  R 
n  and  Dtifj.  WH),  were  unanimous  In  holdinx  that  tbe  Kna' 

baa  not  ilvra  the  Court  power  to  (rant  a  receiver  by  way  of 
Itable  execution  In  any  ca»e  In  which  the  Court  of  Chancery  waa 
Krly  not  able  to  do  ao;  and  that  there  la  no  rifht  to  an  order 
elr  because  a  receiver  would  be  a  more  convenient  mode  of  obtaln- 

utlifactlon  of  the  Judgment  than  execution  In  the  uaual  way 
1  decUlon  haa  been  followed  In  oltonmll  v.  f,iiil*B,.r  1  O  I  K 
Hr  Aurltn  rf  nethon.  fi  O.  I,.  R.  170:   Jforjon  v.  Hart.  1914.  2 

I  It  appeani  to  be  Juat  or  innvenlent.  the  power  may  now  be  exer- 
I  where  the  plalntlR  aeeka  lo  recover  land  by  a  le(al  title  The 
t  haa  to  conalder.  nniongst  other  things,  the  probability  of  the 
itirs  succeeding,  length  of  defendants  posseaslon.  and  whether 
IS  any  pHma  faMr  title,  also  the  position  of  tenants,  who  It  the 
idant  Is  not  of  undoubted  solvency  and  remains  In  the  receipt  of 
■ents.  may  have  to  pay  twice  If  plaintiff  succeeds:  John  v.  Jolin. 

•gal  liUa.-Pormerly  the  Court  would  not.  exc,:pt  under  special 
mstancea.  or  in  caaes  covered  by  R.  S.  O.  (18771  c.  40  s  39 
nt  a  receiver  against  a  iwrson  In  posseaslon  of  lands  claiming 
r  a  legal  title:  but  since  Thr  Judiinlur,'  .4,(.  It  haa  been  held  that 
urladlctlon  la  extended,  and  that  a  receiver  may  be  appointed 
as  against  a  person  claiming  a  legal  title,  wherever  the  Court 
Ihink  It  "Just  or  convenient":  ;v,il  and  PirtcmnI  .Uvam-e  Co  v 
r(»v.  27  W.  R.  706;  hut  see  .Vort*  London  Ry.  Co  v.  On-al 
urn  Ry.  Co..  11  Q.  B.  D.  30;  4S  L.  T.  695;  PAillip,  v.  Jom-,.  76 
Jour.  .^7J, 

fa.4a  Eatat*.-A  receiver  will  be  appointed  of  an  Infant's  eatate  R-e,l„r. 
iroper  caae.  aa  where  the  father  la  of  bad  character  or  Inaolvent    '','"  T 
lere  Is  danger  of  loas:  Kilfn  v.  Kmn.  cited  1  P   W   704-  Ex  parlr  '""'"' 
llort.  15  Ve..  499  n.:  Ke  Cormicka.  2  Ir.  Eq.  264.  or  there  la  no  ,„,.  ,  . 
lentary  guardian,  or  one  who  declines  to  act:   Hicka  v.  Hkks  .'"." 
.  27.1;   Briign  v.  Holes.  Moa.   Ill;   or  tbe  guardian  Is  mlscon- 
ig  himself;  B,-ai./or(  v.  B.rly.  I  p.  w.  704.  and  see  Dillon  v.  Lord 
cathfl.  4  Bro.  p.  C.  306. 

•atle'a  Eatsta.— A  receiver  will  be  appointed  over  a  lunatic's  Lun.tk.' 
where  no  person  will  act  as  committee,  or  where  the  committee  '"""• 
rm.  or   the   management  of  the  estate  onerous:    Kerr   on   Re- 

=.  7.'i, 

■St  Estate.— The  Court  will  in  a  proper  case  appoint  a  re-  A.  •i.ir.t 
to  act  In  place  of  an  executor,  or  trustee,  but  it  will  not  do  "«"■"""•» 
'liShf   grounds.      ■H'hurc    fraud    i.3    charged    a    receiver    will    ^e    """"""" 

ted:   Vernon  v.  Kinzi,.  2  O    S.  40.  and  see  Mencham  v.  Drnptr. 

•slfi;   or  in  case  of   misconduct  or   Improper  management,   or 
th.re   Is   dnnger   of    loss   of    Ihe    truBt    liroperty:    Middhton    v. 
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Il<l<lliiil/.  U  Vm.  lili;  11.  1  H..  1  I'll  D.  L'Tii;  Cith bourn,  i.  r../ 
huwrii'',  ;&..  ttl»o;  or  ihf  rat'cutor  or  truHlf*  l«  wastliiit  lltf>  ubimmn 
K,,Hi'  I.  Klli».  3  lltr.  tJii,  «.•  ll'.iu.  i(ii;uii«  V.  llroo«i-.  ij  ch  li 
:.lil»:  G3  L.  T.  &:!1:  or  Hint  bflnx  ■  KOle  t'Xrcutor.  or  trustee,  he  1h  In- 
nolvinl:  UnrriiU  \.  Wullli.  9  Ur.  413:  Ki'  ^okHiua.  U  H.  1  Chy.  ;:j,, 
thiH-tkurpt  \.  it'iutkorin.  W.  N.  l^7x,  Bt;  Kjtbough  mere  povi>rry  u 
no  xrouod  for  (tio  ap|K)liitin4-iit:  .Ihon..  13  VeH.  ^\  but  if  coupled  »iih 
tjaJ  charHi'tiT  It  nmy  be:  t:i<utt  v.  Prythvygh.  12  Sim.  3SN;  or  tf 
tii'liiK  a  fetnulc,  ibe  lii«  married  n  mm  In  lii>ceMltoui  elreumntatir.'H. 
tbe  C'lfutf  vu''  Iruttint  being  Infante:  Uilton  v.  />orii  JfoantiHuAri. 
1  Ilro.  P.  f.  ;Um:,  a  receiver  may  alao  be  Rranted  before  probiitt'. 
or  admlDlftration.  to  prevent  wiuiti'  or  aiiollatlon,  and  to  provide  fur 
the  collection  of  ae.^ete  pending  litlitatlon  a«  to  tbe  rlielit  to  admlnls 
tration:  Alkinwn  v.  //in<A'1u-.  2  V.  A  D.  Ii.'>:  Ball  v.  itUvtv,  Itt.  «4>). 
Jonti  V.  iloilricli.  4  Jur.  9S;  H'oorf  v,  UitvhiHgt,  2  Beav.  3S1I;  4  Jiir 
^."iS;  Kino  \.  A'lity.  C  Vei,  IT!;  ffc  Jfoorc.  A'er  v.  J/oon-,  13  i»  li 
:!C;  :,s  I,.  T.  3SC:  but  »ee  A'»(ir/l/  \.  flaplrjiK.  1  Vn.  S.  334:  but  to 
warrant  tbe  appointment  there  mu»t  It)  fteneral  be  t^bown  to  be  lltl 
Kiitlon  pending,  or  threatened,  in  the  Hurrogate  Court:  Johi'$  v.  j„u's, 
;l  Mer.  174;  Jones  v.  Froat,  3  Mad.  1;  Jac.  466:  Jfarr  v.  Lttticitntid. 
■2  .My.  t  rr.  45S;  PurHii  v.  Salilom.  I,.  R.  16  Eq,  36;  or  that  Iheri' 
i»  some  difficulty  in  obtaining  adminlHtratlon:  Ovtringlon  v.  U".ir.l 
34  Beav.  17.*.,  Pending  litigation  reapecting  tbe  grant  of  probate  or 
administration,  the  Surrogate  Court  has  power  to  grant  adminlstr;i 
tion  piniicntf  lltf.   n.  S.  0.  c.  fi3,  B,  r.3, 

A  trustee  appolntid,  ujion  his  own  undertaking  in  a  suit,  to  uel 
as  receiver  of  the  trust  proiierty,  Ih  not.  under  ordinary  clreum 
stances.  In  I::ngland,  entitled  to  a  salary  aa  receiver:  PIlklnplDn  \ 
Hakrr.  Brtliih  Mulwil  lavnlmrnt  Co.  v,  Pimngton.  34  \V.  ii  :,;4 
But  in  this  Province  trustees  are  entitled  to  compensation  aa  siiih: 
THr  Trultrr  Arl  (It,  8.  O.  e.  Ill),  c.  67. 

Mortgaged  EaUle.— Formerly  a  receiver  would  not  be  granted  :ii 
the  instance  of  a  mortgagee  entitled  to  the  legal  eatate:  Birnm  i. 
.■••euell.  1  J  £  w.  648;  Mce|)t  under  si)eelai  circumstances:  see  Kirr 
on  Iteerlvera.  :i'.30.  34:  nor  against  a  prior  mortgagee  in  poaeeaslon.  .ii 

the   instan< f   a   subKequent    incumbrancer,    so    long   as    anytliiii^j 

remained  due  on  the  prior  mortgage;  and  the  Court  would  onlv  an 
on  the  prior  mortgagee's  own  admission  that  be  had  been  paid  on 
or  his  refusal  to  accept  what  was  duo  to  him:  B.rnej,  v.  ticicel;  1 
J.  &  W,  (147;  .Wi/e.,  v.  Moor.:  IS  Beav.  ISO;  but  where  tbe  iirliir 
mortgagee  in  possession  bad  himself  aeriuired  tbe  eQulty  of  redemie 
lion,  and  It  appeared  that  he  had  received  rents  and  prollts  more  than 
sufflclent  to  pay  off  his  mortgage,  a  receiver  might  be  BranteJ 
finuhot  v.  B,oiet,.  n  Gr.  111.  And  now  a  receiver  may  be  ap- 
polnied  at  the  instance  of  a  mortgagee  of  the  legal  eatate  if  It  seems 
to  the  Court  to  be  just  or  convenient  so  to  do:  Pe.ij,-  v.  fl'Irhrr  1 
Ch.  D.  273;  but  see  .Yorfft  London  llmUriiy  Co.  v.  Omit  Xorlh.n 
;,V,iIj,Oj,  Co..  4S  I,.  T.  697,;  and  see  7„  r.-  Prylh.r.-h.  P  v  lViHe„»... 
4-  (  h.  D.  o90.  Where  the  morlgagnr  is  In  possession,  and  a  receiver  h 
aimolnted  at  the  instance  of  the  morlgagee,  the  usual  direction  for  th. 

IZtT.'^  "'°?  "  ""'  "''"''^'•■'"  '»  ""-"I*!  ite  mortgagor  to  pay  :. 
ren  to  the  receiver;  but  he  will  from  the  date  of  the  demand  of  rent 
by  tbe  receiver  be  compelled  to  pay  an  occupation  rent  if  be  com  In...  s 
.o  retain  postesalou:  rortsiire  i(„n*in»  Co.  v.  M«Uon  35  Ch  U 
l.e,  .,6  L.  r.  399;  fte  Burchnall.  Walker  v.  Burcknnll.  96  L    T   Jour 


Wh*ii  on 

•p)>li('iiil"n 

I'^i-Huiiil.li. 
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Il  J-iilit  I.  *'lclr»(  r,  I  fh  1).  J7.1.  whrrx  the  i.lHlnllR  wm  morllnii.i'  I 
prop«rlr,  u  to  Hume  or  whlili  lila  till..  «ai,  l,.ga|  ,„j  „  ,„  ,„„,. 
illiblr.  BMon,  V.C.  on  an  Inlirloculory  nimlliullim.  aiipolniml  . 
flur  for  Ul«  whole.  In  rranKln  v.  Hriii/nvi.  is  li  I)  ,-,47  , 
elter  wu  (Tuilvil  on  •i>|>llcallan  o(  a  legul  iiioriiiaiii'u  who  waa 
wil.ll  by  ibe  nionnagor  (roni  lakluf  ikiuki  .kIuo.  uuiI  ulau  an  In- 
cllon  rciiralolni  lh«  uioniaiiur  from  Inlirferluii  with  ilic  manaii' 
It  of  Iha  liualniaa  and  poui-iMlon  of  tin.  iinnil.n.  1  t^^^it  ihr  fiirm 
Dfdtr  In  that  c«««). 

An  rqultahli'  mnrtitnitet'  may.  after  di  fault.  hav>'  a  rirrlv.  r  a> 
.Inat  a  mortitagor  In  i>oMi>Hftlun  "without  prf  JutlU'c '  tn  the  rlBlim 
•nr  prior  mortiiaitii' :  IKiiru  \.  Itliitn.  Ill  (Ir.  «(«:  Kirr  011  U... 
im.  ;i.V  The  Court  will  n»i  try.  on  an  liii.  rl.ieuiory  motlnii.  (he 
•lion  whether  a  prior  inortniKee  In  poshisslon  hai  been  palij  off. 
tn  be   hinwelf   dl.ilnttly    aweara    that    th.re    u   rometlilng    due: 

hli  amdavit  aa  to  the  amount  du.'  I«  required  to  be  HPecllle;  It 
iir.  or  hia  areounia  are  an  negligently  kept  that  lie  eunnot  apvak 
Itlvrly.  a  rerelver  may  lie  uppolnleil:  lloii;-  \.  H'ooJ.  L'  J  4  w 
;  ffile»  V.  Ifoore.  l.",  Heiiv.  ISO:  fmlHnglon  \.  hirkir.  10  Vea.  469! 
\  mortgagee  cannot  have  a  manager  appolnti'U  to  manage  a  bua|. 
I  carried  on  on  the  mortgaged  property,  where  ihe  bualneaa  llaelf 

not  bren  niurlgaged:    llViKleu   i.   c/khii,,    ;vai.    1   L'b.   1:4;    c",   |.. 

I  mortgagee  Is  not  u  of  right  entitled  i„  a  reeelur  In  all  elrcum-  .Mori|,.,r,. 
cf».  at  the  expense  of  the  equity  of  redemption:    Itf  Pnilhrn-h 

■hnrh  V.  Wi/liom..  42  Ch.  O.  r.nil:  .IS  W.  II  61.  where  It  wn»  eon- 
red  not  Just  or  convenient  to  grant  a  ri Iver  to  a  morlgngeo  In 

esBloD,  who  dealred  to  give  up  imaaesalon. 

lo-owmer..-In  on  action  for  partition,  where  one  of  the  co-owners  co -0,1,,™ 
occupation,  though  not  In  exeluBlvo  occupation  of  the  property  the 

■t  hM  Jurladl.liiin  under  ae.tlon    .7.  lupni.  to  iippoliit  u  reeelver 
llle  bearing:    I':irtir  v.  top,  s,  7  Cb.  I>.  :ir,S. 

ormerly  a  case  of  dcatrudlve  waste,  or  gross  exclusion,  waa  neces- 

to  be  made  to  warrant  the  appointment  of  a  receiver  In  such  a 

Kerr  on  Reeelvora.  79;   but  seo  Oujtiii  v.  B.illj    13  ch    D    31:1 

Hieslger.  Ul.,  and  Sorth  London  lly.  Co.  v.  Urcif  Xorlh,rn  rJ 

II  «.  1).  I).  30;  4S  I,  T.  «»:.,  where  It  waa  held  that  the  jurisdiction 
•am  liijunctlona  bus  not  been  extended  by  Thv  Juaimlure  Art- 
•lullipi  V.  Jonrs.  76  I,.  T.  Jour.  373. 

art«.r.Mp  Eat.t..-The  Court  In  granting  n  receiver  of  part-  R,.„iv,r 
MP  property,  thereby  takes  the  affairs  of  the  partnership  out  of  •'■''■i  af 
lands  of  all   tho  partners,  and   entrustc   them   to   a  receiver  or  !;i'i»',iMp 
iwr  of  1,3  own  appointment:   and   while  an   Injunction  only   re- <••••- 
ns  one  or  more  of  the  partners  from  doing  what  may  be  corn- 
ed of.  the  appointment  of  a  receiver  excludes  all  alike  from  taking 
In  the  management  of  the  concern:  H.iII  v.  Hull.  3  Me    &  U    86 
lerefore.  does  not   follow   that   the  Court   will   grant   a   receiver 
»!<■  lilr.  In  every  ea.ie  where  it  would  grant  an  Injunction, 
here  a  partnership  Is  alleged  on  one  side  and  denied  on  the  other. 
:j    a   nxcivcr    is    nut    rtppuiiited    until    that    question    has    bee-- 
mined:  Pemvitc  v.  I;,ho,Ic.  16  Ves.  4!l;   chnpmon  v.  Beach,  I  J. 
•■m  n;  ^Viirftoiro  v.  t'lorson,  2  Mar.  &  O.  144. 
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mdenle 
funceru. 


Utf  of  K 


Where  a  dlssolutloD  is  neither  sought  nor  Is  absolutely  neeonsary. 
a  receiver  iiniilrntt'  Utf  will  not  In  general  be  granted  of  a  "  going 
concern":  Goodman  v.  Whitcomb,  1  J.  ft  W.  589:  Roberts  v.  /.'(i.t 
Aarrf^  Kay.  US;  Hall  v.  //oj?.  flu/ira.  p.  77;  unless  there  is  danger  of  th.- 
buBlness  t>clng  destroyed,  or  the  assets  misapplied  In  the  meantime; 
or  unless  one  partner  is  misconducting  himself;  p.g.^  by  colluding 
with  debtors  of  the  Urm;  Eatwick  v.  ronninf7sbj/.  1  Vern.  IIS;  tir 
carrying  on  a  separate  trade  with  the  partnership  property;  Hitriiin^ 
f.  Glovtr.  18  Ves.  281:  or  is  wrongfutly  excluding  the  plaintiff  from 
the  management;  Wilson  v.  Grei-nu-ootl.  1  Sw.  481;  Goodman  \ 
Wkilmmb.  1  J.  ft  W.  .192;  Kowf  v.  Wood.  2  J.  ft  W.  558;  Oonsf  \. 
Harris,  T.  ft  R,  525;  Pruntlsa  v.  Brcnnon,  1  Or.  371;  Bllton  v.  Blak'ly, 
6  Or.  575;  atrflf  v.  Orossmith,  19  Or.  141;  or  where  some  of  the  part- 
ners are  insolvent:  Collins  v.  Barker.  1893,  1  Ch.  578. 

Where  a  partner  is  appointed  receiver  and  manager  without  salary, 
he  is  entitled  to  be  paid  out  of  the  assets  for  premiums  paid  to  a 
guarantee  company  for  becoming  surety  for  him:  Harris  v.  sU'pp 
1897,  2  Ch.  80;  76  L.  T.  4.58. 

The  mere  fact  of  a  dissolution  does  not  entitle  a  partner  to  a 
receiver  as  against  his  co-partners:  Pini  v.  Honcoroni,  1892.  1  ch 
633.  The  lunacy  of  a  partner  Is  a  ground  for  appointing  a  receiver 
J.  V.  S..  1894,  3  Ch.  72;  7  L.  T.  758.  A  receiver  and  manager  of  a 
partnership  business  was  appointed  at  the  instance  of  the  trustee  in 
bankruptcy  of  one  of  the  partners,  notwithstanding  a  provision  in 
the  articles  that  the  share  of  a  bankrupt  partner  should  remain  In 
the  business  as  a  loan  to  the  solvent  partners  until  the  end  of  the 
term:  Collins  v.  Borlir.  1893,  1  Ch.  578;  68  L.  T.  572, 

In  an  action  for  the  dissolution  and  winding  up  of  an  insolvent 
partnership,  an  order  was  made  for  the  sale  of  the  assets  by  a  re 
celver  before  trial;  the  assets  being  of  such  a  character  that  their 
sale  at  once  was  desirable  and  other  special  circumstances  Misting 
.Vfctorcn  V,  Whiling,  16  P,  R.  552. 

.\  receiver  appointed  in  a  partnership  action  though  entitled  to 
Indemnity  for  ail  proper  expenditures  out  of  the  assets  of  the  lirni 
in  his  hands,  has  no  claim  for  indemnity  against  the  partners  jier 
sonally:  Eoehm  v.  Goodoll,  1911,  1  Ch.  ir>5;  103  L.  T  717;  but  see 
Mallltriis  v.  RasQles-Bria;  1911,  1  Ch.  194;  103  L.  T.  491. 

Where  one  of  the  partners  is  appointed  a  receiver,  he  Is  entitled 
to  remuneration  for  his  services  and  costs  incurred  as  receiver  not- 
withstanding  he  is  found  as  partner  Indebted  to  the  partnership 
Davt/  V.  dearth.  1906,  1  Ch.  55. 

„hf"J'„"*5.,'"  "«J«»"o"-The  Court  may  now  appoint  a  receiver 
where  the  title  to  the  property  is  uncertain  and  disputed:  Brrr,  v 
rZ"'  ,'».,  ?>■■''-•  "'"'  ""■  'I'^rendant  Is  in  possession:  Coo*  v 
■i'drews.  1897,  1  ch.  266;  Foi^ell  v.  VonOrulf.n.  1897,  1  Ch    «■  T' 

ustify  the  appointment.  Such  cases  as  Talbol  v.  Hope  S,«((,  4  K.  4  J 
1.19.  and  Dunn  v.  Ferrior.  L.  R.  :l  rhy.  719,  arc  not  now  law  B.r,.  >, 
Afcn.  supra. 

nl.ltL'",'"'"  '■''"■'''''''  °'  "'""  ""  •"*"■  however,  refused  to  the 
P  aintill  ir.  an  action  of  .-jectment:   Powell  v.  Po,eell.  73  L.  T.  Jo..r 

mover  •  "TT  ,  r    "'""™   ">■   '    '■"'""'•<'    "«»">''    "1.    tcnun.    f.:^ 

reto,er.v  of  land,  under  a  |,rovis„  for  re-entry:   Oi<-.,(ki„   v    Binl    :■• 
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I.  Q.  B.  263.  and  granti'd  In   Hial  unit  Ptrsoiiat  Advance  Co    y  9<c  17 
•ort»».  27  W.  R.  70«;  40  L.  T.  S78,  an  action  or  ejMtment  by  a 
mortgagee,  where  tbe  property  was  wasting  and  Inauniilent.  and 
plaintilt's  action  had  been  stayed  till  another  actln  by  defendant 
mt  tbe  plaintiff  and  otbera  abould  be  ready  for  tr  .i. 

In  Interpleader  Issue  being  ordered  to  try  the  right  to  goods  seized 
lecutlon  a  receiver  and  manager  of  the  property  may  be  appointed 
■r  this  section  Instead  of  a  sale  by  the  sheriff:  e.g.,  where  the 
lerty  was  a  cab  business,  a  going  concern;  Howell  \.' Dawson  13 
k  D.  67. 

!o  In  an  action  to  enforce  specific  performance  of  a  parol  agree- 
t  to  execute  a  bill  of  sale  of  personal  chattels,  upon  an  i--  furw 
Ion  before  appearance  of  defendant,  there  being  evidence  of  Imme- 
e  danger  of  the  chattels  In  quctlon  being  disposed  ol:Tniilor  v 
mtcn.  2  Cb.  D.  302. 

rtador  ud  Purck«a«p.— In  actions  tor   speclflc  performance,   a.irbeiwe™ 
Iver,  pendente  lite.  may.  In  a  proper  case,  be  appointed'  fi:enncdv  *'*'"''"'■  *"•' 
Pf,  3  Mer.  448 :  Hall  v.  Jenkinton.  2  V.  ft  B.  125;  MeLeml  v.  Phclpa  <"""""' 
r.  962:  and  see  Taylor  v.  F.ekiralcy.  2  Ch.  D.  302;  u  Ch.  D.  740,  a 
of  cbattels:  or  In  actions  to  set  aside  conveyances  as  obtained  by 
J:  Slillicell  V.  ^Vilkin».  Jac.  2S2;  HuguCTii/i  v.  Baseley   13  Ves  107- 
lite  ft  Tud.  Lg.  Cases  2;9. 

n  unpaid  vendor  of  property  of  a  company  In  voluntary  llqulda- 
and  unable  from  Insolvency  to  carry  on  Its  works,  was  appointed 
ver  without  security  or  salary:  Boyle  v.  Bettut  rjantuit  collteni 
Mny.  2  Ch.  D.  726. 

leftitor's  AppUc«tl»m.— An  Injunction  to  restrain  a  debtor  from  i„,„,, 
atlng  his  property  pendente  lUc,  cannot  In  general  be  obtained  by  —  "  - 
iple  contract  creditor  suing  to  recover  bis  debt,  where  tbe  debtor 
e>»e:  nor  under  such  circumstances  could  a  receiver  be  granted' 
inal  Provincial  Bank  of  Em/land  v.  Thomas.  24  W.  R  1013- 
1  V.  Homan.  4  H.  L.  C.  1036;  ffotinson  v.  Pfc*crinii  :,'o  L  J 
527;  Hepburn  v.  Potion.  26  Gr.  597;  nor  even  though  the  debtor 
public  company:  IfiCall  v.  ('(i,iri,l»  Partners'  Mutual  Insuranc- 
!S  C.  L.  J.  117;  Mills  v.  .VortA.-rn  Hailuvy  of  Buenos  Ayrrs  Co.. 
■I  Chy.  621;  nor  though  the  creditor  be  an  unpaid  vendor,  and  the 
any  admit  their  liability:  Latimer  v.  Ayleshury  ,£  Bedford  Kail- 
Co.,  9  Ch.  D.  38.-,. 

It  when  the  debtor  Is  dead,  a  receiver  may  be  obtained  by  a 
e  contract  creditor  against  tbe  personal  representative,  or  devisee 
ng  the  assets  of  the  deceased:  see  Keene  \.  miry,  3  Mer  4;!e- 
>t  the  realty  where  It  appears  that  the  personal  estate  Is  Inwin- 

Jones  v.  Pugh.  8  Ves  71;  Chalk  v.  Heine.  13  Jur.  9S1;  Kerr 
icelvers.  40.  N'otwlthstnndlng  The  Devolution  of  Estates  Ait  (R. 
c  119).  tbe  personalty  of  a  deceased  person  Is  still  the  primary 
for  the  payment  of  his  debts,  and  It  would  seem  to  be  still 
»ary  to  establish  that  tbe  peraonaltT  la  InsulHolent  as  a  eondl- 
'  obtaining  a  receiver  of  the  realty:  Ke  MiOarry.  Hi  o.  U  R.  524. 

a  creditor's  action  for  administration  against  an  executrix,  a 
■  bad  been  made  and  summons  taken  out  for  a  receiver;  but 
ni  the  anmmnn=.  tho  sol?  defendant  died.  The  i-'ourt.  on  I  lie 
stlon   of   the   plaintiff,   appointed    an    Interim    receiver,    whose 


Krantod  ni 
&p|)lii-&ti<> 
of  credit,,] 


so 
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AUMi: 


iHiwerB  were  to  extend  for  ten  days  after  the  appointment  of  an  ad- 
ministrator 4e  bonis  nan,  the  plaintiff  undertaking  to  use  all  possible 
speed  In  obtaining  the  appointment  of  such  administrator,  and  to 
accept  short  notice  of  motion  to  discharge  the  receiver;  In  re  Parkir 
rnah  V.  Piirkrr.  12  Ch.  D.  293 ;  He  Vlark.  Clark  v.  Clark.  55  Sol.  J.  S4 

Where  In  an  administration  action  the  defendant,  the  sole  surviving 
executor  and  trustee  of  the  testator,  had  been  personally  condenin>^d 
in  costs  In  an  action  to  test  the  validity  of  the  will,  and  an  execution 
had  been  issued  against  him.  and  there  bad  been  a  return  of  nulti 
bona,  on  the  application  of  the  present  plaintiffs,  who  were  executors 
of  the  deceased  executor  of  the  testator,  who  was  also  a  creditor  of 
the  testator  and  a  residuary  legatee,  a  receiver  of  the  proceeds  of  the 
sale  of  part  of  the  testator's  real  estate,  and  of  the  rent  of  the  other 
part,  and  of  the  outstanding  personal  estate  waa  granted:  OaKlhorpc 
V.  Gawthorpe,  W.  N..  1878,  91. 

A  receiver  and  manager  of  the  property  and  undertaking  of  a 
limited  company  was  granted  to  a  debenture  bolder  of  the  company 
whose  debenture  was  a  charge  on  the  property  of  the  company,  the 
security  being  in  jeopardy  through  the  insolvency  of  the  company 
even  though  the  principal  secured  by  the  debenture  was  not  Imme' 
diately  payable  and  default  had  not  been  made  In  payment  of  in 
terest:  JIfcJfaAon  v.  .V.  Kent  Iron  Works  Co..  1891,  2  Ch  D  HS 
Edwards  v.  Standard  KolUng  stock  Syndicate.  1893  1  Ch  574-  /„  „ 
UctoHa  Sleamioatl.  1897.  1  Ch.  158;  Re  London  P.  U.  Co..  CamnMI 
V.  London  P.  B.  Co..  1906.  1  Ch.  676;  92  L.  T.  409;  Re  Carihalton  Park 
1908.  2  Ch.  62;  99  U  T.  12;  Be  mt  Copp.r  Co.,  Vn«(e«  V  "/."  C^ 
pany.  1913,  2  Ch.  5SS.     See  also  Hubbuck  v.  Helms    50  L    T    ■>32- 

LmL       h    !„?  ■  'f-  ""r"  "  "»»  """'  "■"  •"»  Court  had  no  Juris- 
diction to  do  this  unless  the  Act  authorizing  the  mortgage  conferred  It 

Where  a  receiver  is  appointed  of  the  assets  of  a  company  on  behalf 
ot  debenture  holders,  the  rights  of  person,  having  a  priiTright  to  the 
ZZIl  VT  O™"'"""  <"  "■«  company  will  be  protected;  e.g..  per- 
sons  who  had  sold  property  to  the  company  under  a  hire  purchase 
„otw»hJ"H,  ™.  ""Pl"^"'"-"  '<>  '"e  Court,  permitted  to  remove  It. 
notwithstanding  the  appointment  of  the  receiver:  Re  Uorrison.  Cooke, 
1.  The  Companv.  108  L.  T.  675. 

In  an  action  by  a  debenture  holder  of  a  company  for  foreclosure 
the  Court  has  power  to  appoint  an  Interim  manager  as  well  as  a 
receiver:  ifokins  v.  Pertti  Ibotson  it  Sons,  1891.  1  ch  133-  63  U  T 
616;  and  a  receiver  and  manager  has  been  appointed  at  the  Instance 
of  debenture  holders,  whose  debentures  were  a  Brst  charge  on  all  the 
property  of  the  company  as  "a  floating  security,"  notwithstanding 
that  no  part  of  the  principal  or  Interest  waa  In  arrear-  Edicanls  v 
Standard  Roiling  stock  Syndicate.  1893.  1  Ch.  574;  but  see  llar,h„tt 
\.  South  statordshm  Tramways  Co..  supra,  where  it  wa.  held  that 
there  Is  no  power  to  direct  a  sale,  or  the  appointment  of  a  manager 
of  the  undertaking  ot  a  joint  stock  company  at  the  suit  of  a  mon- 
gag,.e,  unless  the  Act  authorizing  the  mortgage  also  empowers  IL.. 
f  Ch   OT       "  '■'  '°  "'"  """«''5'^-  •■>"'"  "'■s  "«  Woking.  VMI. 

Equitable   Ezeimtleil    -Recelv.  rs   have   slnee   the   Jud     \ct   o'^.- 
be.n  „„|,omi,.d  as  a  means  of  enfor,  i„R  judgments  and  reaching  pro- 
elzod  iiiHtrr  an  execution,  e.g.,  at  the  in 
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,ce  of  tie  pLlntiir  who  had  recovered  judgment,  and  sued  out  an  S.c.  17 
It  against  the  debtor  whose  only  Interest  In  land  was  an  equity  of 
imptlon  in  fee,  for  the  protection  of  the  property  until  a  decree 
d  be  obtained,  under  which  the  equity  of  redemption  could  be 
bed:  Bee  Anclo-UuUan  aa7ik  v.  flotiiij,  9  Ch.  D  273-  Br  lfn/n„. 
■h.  D.  23-  and  Re  Po,..  34  W.  R.  693,-  and  I.  has  been  held  that 
c  Is  no  need  Brat  to  Issue  a  fl.  Jit.;  see  lb..  Ki  p.  Emna  13  ch   D 

and  Stuart  v.  Qrough,  13  Ont.  App,  309;  but  see  'Thomas  y 
.inj.  30  Ont.  123.  388;  and  see  He  Harrison  d  flolloml,,,  1899 
.465;   80  L.  T.  29,  where  It  was  held  by  the  Court  oV'Appeai 

the  appointment  of  a  receiver  by  way  of  equitable  execution  does 
create  a  charge  on  property  which  can  be  enforced  by  a  sale. 
.  Kineaid  v.  KtnaiU.  12  P.  n.  462.  this  was  called  "one  of  the 

usual  and  ordinary  methods  of  execution."  and  It  was  held  to 
0  answer  to  the  motion  that  the  Judgment  creditor  could  pro- 
,  make  the  amount  of  bis  Judgment  by  sale  of  other  property 
T  common  law  process,  but  In  Manchester,  etc..  v.  Parkinson  •>> 
.  D.  173    It  wai  held  that  In  the  absence  of  any  legal  Imp'edl" 

to  obtaining  execution  of  the  Judgment  In  the-  ordinary  course  of 

es  show  ng  It  to  be  Just  or  convenient,  an  appointment  of  a 
rer  should  not  be  made.  See  also  /.  v.  K..  W.  N.  1SS4.  63;  and 
l«on  V.  Broaden.  1891.  W.  N.  36;  Barri.on  v.  fforrt,o„,  14  PR 
Harris  v.  Beauc»ainp.  1894.  l  Q.  B.  801;  70  L.  T.  636  Street  J  ' 
■ust  ,f  Loan  Co.  v.  Oorjiinc.  12  P.  R.  654.  refused  an'  order  In  a 
where  a  garnishing  order  would  afford  a  remedy;   see  also  his 

T  fn  *■«  '■/'«""'-»••  1»  P-  B-  29<;  and  O'£.on»cl,  v 
■ner,  i  u  l.  r.  ji;   and  see  morgan  v.  Bart.  1914    2  K    B    183 

'iLZll"  f"'  '"l"  ''°'"'  "''  '"'  '^°""  <"  AP"""''  'hat  there 
Jurisdiction  to  appoint  a  receiver  by  way  of  equitable  execution 

Lr^^w"  r  '"  '"*  •'"''•  ''''■  """  '"'  »PPoll>tm6nt  would  have 
nade  by  a  Court  of  Equity. 

may  therefore,  not  be  considered  to  be  settled  that  a  receiver 
!.'v  whfh^  execution  will  only  be  appointed  In  respect  of 
rty  which  the  execuUon  creditor  has  a  right  to  make  available 
le  payment  of  his  debt;  Holmes  v.  Millage.  1S93.  1  Q.  B.  555; 
T^  20i,  but  which  cannot  be  reached  by  execution  In  the  ordln- 
>y.  or  by  garnishee  proceedings:  Harris  v.  Beauehamp  1894  1 
801;  Jforris  v.  Taylor.  32  L.  R.  Ir,  14;  and  see  Cadoa„n\ 
Theatre  un.  3  Ch,  338;  „c  AssCin  d  n.^.oA.t  0.  L  R  KO- 
KiMrers-  Luster  Co.  v.  Pigeon.  22  0.  L.  R,  36,  378;  24  O.  L.  R. 

^editor,  therefore,  who  has  obtained  Judgment  may  apply  for  a 

J,  >,*°l        e'Ju'table  execution,  as  against  property  for  the 

which,  though  liable  to  execution,  cannot  be  reached  by  a  wtU 

cutlon  or  garnishee  proceedings:  Anglo-Italian  Bank  v.  Dalies   i'i'^'i'i 

ll.2,o    Smith  v.  Hurjf.  1  Coll.  705;  10  Ha.  48;   Weil,  v   Kilpin 

B  d'V'w  ",';,"  '■  '"'""•"'"•  «  ■-  '■  Ch^-  93;  f«Wfc  ;.BZd. 
„?-.    •  ^""•'^  '■■■  >'»<=il-  "  L-  T.  776;  25  Ch.  D.  413;Pe,*, 

I.  no.  Formerly,  In  such  cases.  It  was  necessarv.  before  apply, 
a  receiver,  to  sue  out  a  writ  oi  cstcullou,  but  it  would  seem 
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now  that  If  the  property  cannot  be  reached  by  the  writ,  such  a  pre- 
liminary is  not  necessary;  but  see  supra. 

It  was  decided  in  the  Chancery  Division,  that  a  receiver  appolmrd 
by  way  of  execution,  since  The  Creditora'  JicUef  Act  (R.  S.  O.  c.  Si). 
must  be  ordered  to  receive  and  distribute  in  accordance  with  the  prEn 
ciple  of  that  Act:  Bilveater  Mfg.  Co.  v.  McEachren,  9  C.  L.  T.  i:;y 
followed:  Sti'icart  v.  Jones.  19  P.  R.  227;  which  was.  however,  subst-- 
quently  reversed  on  the  ground  that  the  claim  was  not  exigible:  1  0, 
L.  R.  37;  and  he  should  probably  be  an  officer  of  the  Court:  Kirk  \. 
Burgess,  15  Ont.  608.  But  In  the  other  Divisions  tKere  were  decisions 
the  other  way:  see  McLran  v.  Altcn,  14  P.  R.  84;  McLean  v,  Brwr.  u 
P.  R.  190.  202,  where  it  was  held  that  The  Creditors'  Relief  Avt  Is  not 
to  be  extended,  by  analogy,  to  cases  not  actually  provided  for  by  thai 
Act. 

But  It  appears  to  be  now  the  settled  practice  of  the  Court  thai 
where  a  receiver  Is  appointed  by  way  of  equitable  execution,  he  must 
be  so  appointed  not  merely  for  the  benefit  of  the  applicant,  but  aho 
of  all  other  creditors  of  the  debtor  entitled  to  participate  in  tlio  [<ro- 
reeds  of  an  execution  under  The  Crvditors'  Kelief  Act  (R.  S.  O.  c.  ,,1). 

In  Cummins  v.  Perkins,  1899,  1  Ch.  16.  an  order  for  the  payment 
of  costs  out  of  a  married  woman's  separate  property  having  b(%ii 
made,  and  the  only  separate  property  she  bad  being  an  Interest  under 
a  will,  which  the  trustee  was  about  tc  distribute,  a  receiver  of  It  was 
appoint!  .  in  the  application  of  the  party  to  whom  the  costs  were  pay 
able,  hf  .^.^  taxation. 

A  retjiver  has  bwn  appointed  to  receive  the  life  interest  of  a  mar- 
ried woman  in  stock:  Bryant  v.  Bull.  10  Ch.  D.  153;  the  Income  of  a 
defendant's  reversionary  interest  under  a  will:  Fuggle  v.  Bland,  ii 
Q.  B.  D.  711;  of  the  debtor's  share  of  his  deceased  wife's  estate,  of 
which  he  was  administrator,  and  an  Injunction  was  granted  to  rentrain 
him  from  dealing  with  his  share:  Smith  v.  Egan,  17  P.  R.  330;  a 
legacy  to  a  debtor  expectant  upon  the  death  of  a  tenant  for  lift 
^acnicoll  v.  Parnell.  35  W.  R.  773;  a  judgment  debtor's  Interest  as 
one  of  the  next  of  kin  of  an  Intestate  to  whose  estate  no  administrator 
has  been  appointed:  JduMane  v.  Ahcrne,  28  L.  R.  Ir.  105;  and  ^a- 
Re  MryuUy,  31  L.  R.  Ir.  391;  a  judgment  debtor's  Interest  in  sul) 
slsting  He  insurance  policies  and  In  a  charge  upon  land:  Beamish  \ 
i^trphcnson.  18  L.  R.  Ir.  319;  or  In  a  fully  paid  up  life  Insuranc. 
policy  which  he  had  assigned  to  the  plalntfTs  as  security,  reserving 
to  himself  the  cash  surrender  value  of  the  policy:  Canadian  ilutwi: 
L.  if  /.  Co.  V.  yishxt.  31  Ont.  562;  moneys  8ecur?d  by  mortgage  hflii 
by  the  debtor  who  was  resident  out  of  the  Province:  Pnrmt  v.  Lortv . 
7  C.  L.  T.  195;  also  of  all  debts  due  within  the  Jurisdiction  to  judgmeiK 
debtors,  who  were  a  foreign  firm:  Qoltchmidt  v.  Oberrh.-i-tisrh 
MctnlUcerke.  1906,  1  K.  B,  373;  94  L.  T.  303;  an  equitable  reversionary 
interest  In  personalty,  (thougli  it  was  said  by  Undley.  L..T..  that  h- 
could  not  And  that  the  Court  of  Chancery  had  ever  done  so):  Tr/rrd: 
V.  Pninton,  1895,  1  Q.  B.  202;  an  equitable  reversionary  interest  In  fr.f 
hold  and  leasehold  propeny:  Re  Jones,  ttc.  W.  N.  1895,  123;  th<'  r'^ni:; 
and  proflta  of  defendant's  lands  (without  prejudice  to  prior  Inruin 
branci-B).  the  possession  of  the  lands  being  ordered  to  be  delivered  m 
the  receiver:  Cadogan  v.  Lyrir  Theatre  Co..  1894  3  Ch  338-  sec-  a!*:'! 
Him  V.  Wrhhfv.  17  T  T,.  n.  M!!;  the  mont-ys  receivable  Jn  rftftii^,  I  ui  rn. 
debtor's  interest  in  a  ship  and  her  freight  (without  prejudice  to  prior 
incunibrancprst:  CroshaK:  v.  Li/ndhurst  Hhip  Co.,  1897,  2  Ch.  154;  ami 
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'"cept  In  the  case  o 
or  inlerest  after  the 
•state  has  become  ve 
(■h.  D.  131;  nor  of  r 
tiempted  under  Thr 
iakes  the  nlace  of  th 

tn  'nistees  on  trust  I 
use  It  for  a  home;  Ca 
^able  for  the  benefit 


ADMINISTRATION   OF  JUSTUE— RKCEHERS. 

.Her  cues  where  pro.  '«llnK9  for  attachmont  of  debts  ar-   not  .„  .t 
.  J.  193:  eteKart  v.  Jones.  19  P.  R.  227;  1  0.  L.  R   3° 
•ie  Court  bas  no  Jurisdiction  to  appoint  a  receiver  ol  the  future 
iDfs  of  a  Judgtnent  debtor  by  way  of  equitable  execution     nor 
.7  other  case  where  prior  to  the  Jud.  Act  the  Court  of  Chanc"?, 
d  not  grant  such  relief:   Holm,-,  v.  Millaie    1893    1  q    r    r-. 
^.v.  Beamhamp.  1S91,  1  Q.  D.  SOI;  70  L.  T.  636;  ituraan  ^ilari 
2  K.  B.  1S3;   110  L.  T.  611.  -""rKi"!  \.  Hart. 

receiver  was  appointed  of  all  debts  due  and  owing  to  a  defendant 

""  *,.       "t!.""'  °°  """"'""  °'"  "'  ""'  l"'»<llctlon.  and  who"' 
r.  cou  d  not  be  eiamlned  a.  to  debt,  owing  to  the  company  ,0  aS 

ri9r'n."37r94'TT°3'ot"'''"'*' ' '''•■-"'"'-^^  ^•■'•'' 
r.7ff;o-'^rc7err;irnstT'd;Vt„;"rpa'nVTc[^,  r  ^^^ 

la  Farm, -ra-  Mutual  Imuran,-,'  Co  is  C  I  J  ir  but  J.  """''' 
Qent  has  been  obtained,  an  execution  creditor,  or  a' 'mortgagee'' 
railway  company,  may  obtain  ,!-»  appolnlment  of  a  receiver  and 
jer  of  the  undertaking:  Oalt  v.  Eri-  rf  yiagara  Railway  Co  U 
19;  /><■<»  T.  Wcllani  Katlwav  Co..  9  Or.  455.  affirmed  on  rehearing 
February.  1864;  Bra„,/„rd  v.  Orana  Hivn-  .V«ri",°„„  Co  g  or' 
Sortf.ner  v.  i^„d„„  c.  rf  D.  Ry..  L.  R.  2  Chy.  201:  Bug  Ry   Act 

i  Gr  225  (Where  the  plaintiff  claimed  a  mechanic's  Hen);  and  as 
C  Z1  7TTr  "■•"''■":■  «»"'»  ^'-/Torrf.Mre  Tmn,. 
K  ,  .i'i,  .  ■  '^"''  "^  Rwe'vers.  467.  50.  The  Supreme 
has  Jurisdiction  to  appoint  a  receiver  of  a  railway  «,mpany 
Instance  of  a  Judgment  creditor  of  the  company,  whether  the 
y  Is  under  Provincial,  or  Dominion  control,  unless.  In  the  cas. 
ways  under  Dominion  control,  there  is  any  Dominion  legislation 
tag  otherwise:  WUe  v,  Bruce  ifine.  «,..  n  o.  L.  R.  200.  Wheti  a 
y  company  had  been  ordered  to  be  wound  up.  and  an  un,^d 

e  ™  eoMM-J^  ■  '°'T°. ""  '.'™  ""  ""'■'•''""  "">''^''-  "  ™  I^H 
h,TnH  f^  "■  """»«'<>»  retraining  the  company  from 
he  land  until  payment  of  the  purchase  money:  Allgooa  v  Hrrry. 
ttarunmn  Hy.  Co..  33  Ch.  D.  .^71:  and  see  William,  ..AyZ 
B.,>c,„gHam  Hy.  Co..  28  U  T.  547;  but  see  ,„nlra.  lAnLtn 
h1  m"'         """"'"'•'■'  ■^'   "■  ""■  '•»•■  "  Ont.  106.  and  ^ee 

^niZ  h."'."°'  "'  """"'""■'I  "y  way  Of  equitable  execution  of  R-.dv.„ 
Benl  debtor  s  property  generally:   Hamilton  v,  Bropdcn    .Vo    /   ""'•"' 
';k     ,  V  ""'""'  '    Beau,hamp.  supra:  nor  to  receive  ail  debt.s 
the  Judgment  debtor:    Re  Assrlin  rf  Cleghorn.  6  O    L    R    170 

In  the  case  of  foreigners:  see  supra  1 ;  nor  of  a  particular  fund 
res.  after  the  death  of  the  defendant  In  the  ac^on  when  the 
.as  become  vested  In  his  legal  representative:  He  Sheph,M  43 
"I,  nor  of  money  peyable  In  respect  of  insurance  of  chattels 

d  under    7„   Eseeutlon  Art  (R.  S.  0.  c.  801.  s.  3;  the  money 

IT'^I^^  '■"'""'"■  ""''  '"  '"'W""'^'  ">  ""■  «"""  protection: 
««■  r,  !9  o..t.  App,  04;  nor  of  a  debtors  interest  In  land  vested 
ees  on  trust  to  permit  the  debtor  and  his  wife  and  children  to 
Z  ?k  k"'  i'"""™"  '■•  ■*'''"»»■  25  Ont.  229:  nor  of  a  fund  appli- 
)r  the  benefit  of  the  del  tor  In  the  discretion  of  trustees     «,■ 
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ilt-lnnca  V.  McGaw.  30  Ont.  3S;  nor  of  a  husband  and  wife's  InttTi'st 
In  furniture  of  which  they  were  entitled  to  the  use  under  a  si'tlle- 
ment:  Whitaker  v.  Cohen,  68  L.  T.  451;  nor  of  the  income  of  a  married 
woman  debtor,  becoming  due  after  tbe  date  of  the  judgment,  an  to 
which  at  that  date  she  is  restrained  from  anticipating,  even  as  regurds 
an  instalment  in  arrear  at  the  time  of  the  applicrtlon;  Hooif  Btins  v 
CaHcarl.  1894,  2  Q.  B,  559;  70  L.  T.  862,  865;  and  see  Bolil/i,i  v 
GWIci/,  1905,  A.  C.  98;  92  L.  T.  369;  nor,  in  the  case  of  a  di/tend- 
^'it.  a  theatre  company,  to  receive  the  money  paid  by  the  imlili, 
.or  admission  to  the  theatre:  Cadogan  v.  Lyric  Theatre  Co.,  1894,  3 
Ch.  338;  nor  of  uoilquldated  damages  the  subject  of  a  pending  action 
Central  Bank  v.  EUia,  27  Ont.  583;  nor  of  a  sum  earned  by  a  judgmctit 
debtor  but  not  yet  payable,  and  liable  to  certain  contingent  deductions: 
Manufadurers'  Lumber  Co,  v.  Pidgeon,  22  O.  U  R.  36,  378:  24  o.  L.  R. 
354;  nor  of  shares  of  stock  In  a  foreign  company  said  to  be  owned  by 
the  debtor;  nor  of  the  Interest  of  the  debtor  in  a  certain  polliy  of 
Insurance  on  the  life  of  another  assigned  to  the  debtor:  Re  Aasclm  J 
Clcghorn,  supra;  nor  of  moneys  which  may  become  payable  to  a  jiidf- 
ment  debtor  by  virtue  of  his  ownership  of  patents  for  inventions 
Edtcards  V.  Phard,  190S,  2  K.  B.  903;  101  U  T.  416;  In  Ontario  ho« 
ever,  patent  rights  are  saleable  in  execution  by  the  sheriff-  see  n, 
ExeL-ution  Act  IR.  S.  O.  c.  80),  s.  18.  which  fact  might  possibly  enable 
the  Court  to  grant  a  receiver  In  such  a  case. 

Scmble,  In  England  a  debtor's  legal  remainder  in  real  estate  is  not 
a  sufficient  present  interest  to  Justify  the  appointment  of  a  reieivpr 
with  a  view  to  realization:  see  Re  Harrison  <t  Bottomley  1891  1  Cli 
46.-..  In  Ontario  there  is  the  further  rea»>n  against  the  appolntmctit 
of  a  receiver  In  such  case,  that  under  The  Execution  Act  IR  SO 
c.  80),  s.  34,  the  interest  in  remainder  can  be  sold  under  an  executloti. 

Where  the  execution  debtor  had  a  mere  right  of  use-  ot  chattel 
property  for  life  under  a  settlement,  a  receiver  of  such  property  was 
refused:  Whilakcr  v.  Cohen,  69  L.  T.  451. 

Pr.etioe.-A  motion  for  an  intcHm  receiver,  or  a  receiver  by  way 
0  CQuitable  execution.  Is  usually  made  on  two  days'  notice,  or  in  rases 
of  emergency,  ex  parte,  to  a  Judge  sitting  in  the  Weekly  Court-a 
Z!:^L!"^'  "'  .""  ^"Pf™^  <"'"'"  raw  grant  a  receiver  by  way  ot 
e<iultable  execution:  see  Rule  210,  and  notes  infra,  A  receiver  and 
manage,-,  without  limit  of  time,  may  be  granted  In  a  proper  ce. 

fU  »   ,°'/"'-T  ".r'  ""■X""""'  "<  ="  ««'on.    Pending  an  appeal 
rom   a  Judgment   directing   the   taking   ot   partnership    accoun  s    a 

No  'M  Trn'";'"'L"''it'"'  ""■  ^'"'" "'  ^'""^'■-  ^"''■''"'  "■  ^"■'"•" 

V1>U.    _>,     H    U.    Irf,    It.    jjj, 

the^InniL'n"  "'"*'"^^"'"'  '^  °^^**«  ««  ^^half  Of  an  execution  rreditor, 
the  application  may  be  made  in  the  action   In  which  the  judgmeni 

?he  ZloTTu'  rf  ''  ''  ""'  '*^°^^'-  '"  •"«*'*"*«  "Other  act  o  for 
the  purpose  of  obtaining  a  receiver:  lb.;  Smith  v.  Couell  6  Q  B  I) 
'„:   Salt  V.  Cooptr.  IG  Ch.  D.  544.  ^"itt^»,  o  y.  d. 

AVhpre  the  plaintiff  desires  the  appointment  of  a  receiver  other 
hv^hl  f".  '  ^""^  ''  '^"^^""'^  ^-^^^"^'o"-  »>^  should  claim  that  rr 
Claim    *"'°^^^"^"*  '^  ^'^  -^'^  <"  «u-mon«.  and  in  his  statement  of 

filet  coum^rMJ;;,''',''^  f"  '^;^*°  '*"'  appointment  of  a  receiver  must 
ari=es  ou?  o  «1^  ,?  °^  '^*  '■'"^'-  '■'^^•■^  ^'^  '•»8»>t  to  such  n-lief 
arues  out  of  some  matter  independent  of  the  plaintiff's  case:   and  if 
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,  relief  I.  required  b.i\.«  he  Is  I,,  a  po.ltlon  to  llle  .  counter-claim  he  17 
mt  action  muat  be  commenced:    Vtirter  v.  h'rj/    1894    2  Ch    541* 
where  luch  rljht  arlaea  out  of  the  plalntltfs  case,  a  counter-claim 
not  appear  to  be  nectnarr;  Bargain  v.  Hiiii,  1  ch.  D,  600 
IppUeatlo.  tot  Ap,.Ut».«t.-The  application  tor  the  appoint-  Ap.n,.. 
1  or  a  receiver   mu.t  In  the  Brnt  Instance  be  made  In  Court   uoon  *»»'"■ 
nn  for  that  purpose  where  the  appointment  la  required  to  be'  made  K  t^'^"/"* 
•,,tc  Ule.  or  else  at  the  trial,  or  on  motion  for  Judgmonri.rtho 
in:  but  after  a  receiver  has  been  appointed,  applications  to  an 
ncles  subsequently  occurring  In  the  olllce  may  be  made  In  Cham 
:  Orolc  v^SlnB.  9  Ha.  App.  I.  but  the  order  for  a  receiver  has  been 
ted  In  Chambers,  by  consent:  llUuktio rough  v.  KavenMI   16  J,ir 
;  and  sec  22  Sol.  Jour.  914. 

defendant  may.  by  his  defence  or  counter-claim,  claim  an  Injunc- 
or  the  appointment  of  a  receiver,  and  may.  In  such  a  case,  before 
Bent,  apply  for  an  Interim  Injunciion  and  receiver.  He  may  do 
lotwlthstandlng  that  the  plaintiff  ha,  already  served  notice  of 
>n  for  the  like  purpose.  In  such  case,  one  order  will  be  made  on 
wo  motions,  but  the  conduct  of  It  will,  l„  general,  be  given  to 
lalntllf:  iViri;on(  v.  Head.  I  ch.  D.  600. 

motion  for  a  receiver  Is  made  to  a  Judge  sitting  In  the  weekly 
::  see  «ul«  205.  207;  whether  a  Local  Judge  has  power  to  grant 
ilrer  under  finie  210  haa  not  been  settled. 

:cept  In  cases  of  emergency  the  application  should  be  on  notice- 
uca,  v.  Harris.  18  Q.  B.  D.  134;  Re  Potts.  1893.  1  Q  B  64S 
,  V.  Blvthc.  1899,  1  Q.  B.  557:  Ke  Co„„o»„  Bros..  1911,1  Ch   731  ■' 

^7;  .  1  i!  ,™"*'  "'  ^"""■K'n'^y  »  receiver  will  be  appointed 
r(e  not  only  before  appearance:  Taylors.  AVUcrslfi/  2  Ch  D  30'- 
ifore  service  of  writ:  He  H.s  Estate.  1  Ch.  D.  276-  Cohtoi/n,,-',' 

"TJ.";',*;^'  "•  *!"• """''  '■  ■"■"'■'"■"• '  ■="■  »■  •■"":  '^™"  >■.  uoyj 

:     l     ,  V;  i°T    ^°^  °°"'  '"'  '""'  "'  '■1"''»l"e  execution    (see 

,:.f;:'o,lnT. '-  "■  '"^ '-  '^  ''■  "''•  "-"=  -^'"^  "■'«■"  "-■■ 

esses  of  equitable  execution  the  practice  has  grown  up  of  apoly- 
portc  In  caaes  of  emergency,  for  an  Interim  order  for  a  limited 

and  of  applying  within  such  time  to  continue  and  make  per- 

It  the  appointment:  see  Stark  v.  Ross,  17  P.  R  237  This  has 
the  effect  of  an  Injunction  restraining  the  debtor  from  dealing 

he  property,  as  it  enables  the  Interim  receiver  to  obtain  posses 

'bl.°en\''eM'!""t"°'?  '"T  "  """"'"  ">'  '"^  °'  "■""aWe  execution, 
been  held  In  England  to  b<!  not  proper  with  the  sumraona  to 

,  1,»  ,f ""  "  '""■''■  '"  "'J'""^"°n  restraining  the  debtor  from 
!  »lth  the  property  unle.«  It  be  shown  that  there  Is  danger  of 

l°LT  ^^^'  *'"'  '"■'°"'  ""'  """"■K  "'  the  application: 
r  aont  v.  lleilway  f.  Xav.  Co..  190.1.  2  K.  B.  3,i9:  s,-,  u  T   "-'i 

ZTl^rJ"!  '"L'^s"^'"'  l^"-'"™^"'-'^  "'  M  agreement  to  accept 
,n,m ?  .'  '  Judgment  had  been  given  for  the  defendant, 
Jnlltf  having  appcaUd.  the  Court  of  Appeal  fno  previous  apl,l^ 
laving  been  made  to  the  Divisional  Court  or  a  Judge)  appoint, d 
iinnit  r^civer  and  manager  of  the  farm  without  security  on 
^er  aking  to  abide  by  any  order  which  the  Court  might  make 
matter:  HiMe  v.  Warden.  1  Ex.  D.  309. 
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THE  Jl'DICATl'RE  ACT. 

A  receiver  ibould  to  seoerat  be  wholly  dlilnterfsted.  uQletm  tbc 
parties  otberwlie  roDwnt.  or  the  Court  li  of  opinion  that  the  appoint 
ment  of  one  of  the  parties  would  be  beneflclal  to  the  estate;  Snrt/'ini 
y.  Raul,  1  Ch.  D.  601).  Where  a  partjr  to  the  action  Is  appointed  It  Is 
only  on  his  undertaking  to  act  without  salary;  /b.;  WiUon  v.  tjrcrr 
wooif.  1  Sw.  471.  483;  Blii»tni'»  v.  Dii/aar,  in  Beav.  40.  44;  Kerr  cm 
Receivers.  ft.'>.  Where  a  receiver  Is  appointed  of  trust  property,  ihp 
rratut  qur  trust  Is  entitled  to  have  the  superintendence  of  the  triist.'.' 
as  a  check  upon  the  receiver;  the  trustee  should  not  therefore  be  him- 
self appointed,  except  under  special  circumstances;  Kerr.  £t.',.  S6;  and 
where  a  receiver  Is  appointed  of  the  property  of  any  person  not  lui 
juris,  the  guardian  or  committee  of  sucb  person  should  not  b. 
appointed  for  the  same  reason,  nor  yet  any  person  connected  with  him 
or  the  solicitor  In  the  action:  Kr  Lloyd.  12  Ch.  D.  447;  nor  a  .Mast- 
of  the  Court;  Ex  parte  Fletrli'T.  6  Ves.  427, 

The  plaintiff  may  be  aw.ulnted  receiver  In  cases  of  emergencv 
Taulor  V.  Eckrrtli-y.  2  Ch.  D.  302;  and  under  special  clrcumstanrw 
Hllde  V.  Warden.  1  Ex.  D.  309;  but  not  the  plaintiff's  solicitor-  In  r. 
Uoyd.  Alien  v.  Lloyd.  12  Cb,  D.  447;  one  of  the  members  of  a  dissolveil 
partnership  In  certain  cases  may  be  appointed  receiver;  Hargant  . 
Head.  1  Ch.  D.  600.  The  manager  of  a  mining  company  was  appoln'pj 
receiver  In  an  action  by  debenture  holders  against  the  company  for 
foreclosure;  Peek  v.  rrtnsTtlaron  Iron  Company.  2  Ch.  D.  115. 

And  the  execution  creditor  Is  sometimes  appointed  the  receiver 
by  way  of  equitable  execution;  Fuggle  v.  Bland,  11  Q  B  D  711  Sn- 
also  Book  v.  Hutu.  20  C.  L.  J.  193;  Hewell  v,  IfurrBU  5'  I,  T  iv.i 
JfcOam,  y  WMe.  16  L.  R.  Ir.  322;  but  a  plaintiff  caniot  In  this  way 
get  himself  made  a  sort  of  general  assignee  of  all  his  debtor's  assiu 
Be  .4MeII»  ,f  clPDJiom.  6  O.  L.  R.  170 

„f  ™"""''~^''^  receiver  must,  as  a  rule,  give  security,  but.  In  cases 

Taylor  s.  Bcker,ley.  2  Ch.  D.  .102.  Persons  who  are  deeply  Interesirt 
^  the  proper  tnanagement  of  a  concern  will  not  always  ^required  to 
give  security;  Boyle  v.  Bettua.  ele..  Co..  2  Ch.  D.  726.  i»     »  '» 

^^Z^V  \""''""  '»  appointed  subject  to  security  being  given,  th.. 
appointment  does  not  take  effect  until  the  security  Is  pe'f«ted.  and 
L  the  d.  e  Tr""}'  "  ""'"■  ""^  »PP»""°>'»<  loe.  no,  relate  back 
90  L  T  1.7  V^  °T''-  """'"  "■  ''"''•'"■  "»<■  J  Ch.  658;  2  Ch.  93; 
7  7  r.    .  •  *'''"'"■'"  <•  ff'liraraj.  2  Cb.  D.  291;  therefore  where  It  1^ 

u'TnU.  Ve"""'"^ ,°  '"""■  °"  '-l-"^"""  -""■"'"'-^  any  ieaung  wit. 

obtained  o  th?!",;"',  "l  °  '""'"  "  ""•'"'"■*  """""l  "^■'  ^ 
obtained,  or  the  object  of  the  receivership  order  may  be  frustrated 

Ontario"!,  V^2,  T^^V'  "'"'""'''  "^  ""'  Lleutenant<3overnor  ol 

IpMntmentUm,!.  ',1  '^""'"'  '"  '"""  ""«'  "■""  »  Permanent 

e  elver  „,a  „  "n^^M  ""'"  T  "■■"""  ""^  "«'"  '"ed-  but  an  Interim 

iud^et  'urejen'tu'^vfn  iH""  T""   "  '"^''^^   "'  "" 

n^T^i  !i-£«~  -  -  ?^r«^.rvT::s 

Sr    48"'  1:1  °^^"''  ^"^  '■"'••  -'*■•  G'"""  V   Uonllort   1  Vp, 

o'lt";; :  t;„"':,rer"6"''^r "-'  r"™^  "• "'"  °"' ''-'  -- 

.■^«■Ion.  .,tu  ed..  6„s.     1  he  question  would  appear  to  di'l'inrt 
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tkt  l«nin  o(  tb«  order  appointing  the  rMclver:  if  appointed  ••  uiiin  be  17 
trial. "  men  It  would  Mem  clear,  that  unleu  continued  br  the 
iment  pronounced  at  the  trial,  he  would  be  luperieded  by  If  but 
.ppolnted  generally  without  any  llmlutlon  aa  to  time,  or  "until 
Court  make  order  to  the  contrary,"  then  It  would  seem  :hat  he 
lid  not  necMtarlly  be  supeneded  by  the  Judgment  subsequently 
nounccd,  even  though  not  expressly  continued  by  It:  Duviii  v  Volt 
Evctham  Prf9crvct.  73  L.  T.  150. 

Where  a  receiver  has  been  appointed  by  the  judgment  In  the  action 
erally.  It  Is  not  necesaary  that  the  Judgment  on  further  directions 
uld  continue  blm:  lit-  Vndrrwooil,  60  L.  T.  384. 

A  receiver  Is  liable  to  account,  and  his  suretlea  are  responsible  tor 
moneys  coming  to  hia  hands  In  Ibat  capacity  at  any  time:  Smart 
Ptood,  49  L.  T.  467;  but  not  lor  moneys  received  by  him  after  his 
11  loact  had  censed:  He  H'oIJIit.  1907.  2  ch.  U'O;  SO  L.  T.  864. 
ni«  tppolnuient  of  a  receiver  la  In  the  dlscreUon  of  the  Court,  and  Ai.p.n.., 

Appellate  Olvlalon  will  not,  as  a  rule.  Interfere  with  that  dlscre.  »'»i''»" 
1:  Nothari  r.  iVoclor.  1  Ch.  D.  4. 

for  the  practice  In  the  Master's  OIBcc  on  the  appointment  of  re- 
ers,  and  the  security,  If  any,  to  be  given  by  them:  see  Hulr  i'.S 
notes. 

Vhere  a  rftelver  Is  appointed  at  the  Instance  of  a  Judgment  ere-  Appolm. 
r.  It  It  without  prejudice  to  the  claims  of  prtor  mortaaiees    If ."'"'  r°i, 

v'^'.^  T^'"°"„-  °"'-  ''■■   '''"'<'  '••  *<"«""'•  CXco    'pX''"^'" 
V.  R.  409;  Pom  v.  Waruick  if  B.  c.  Co.,  Kay,  143.  monn.i.,! 

L  Judgment  creditor  at  whose  Instance  a  receiver  Is  appointed  Is 
>     secured  creditor"   within  the   English  Bankruptcy  Act-    Re 

'■"qV:?:  fi  t!%. '  6  >'.'  ■'•  ''"'■  "■"  """••  ^'""' "" '  '■^"•»»' 

if 7.*;  ^.*;^"r"*',*'  "*  *"*•'— Ttf  appointment  of  a  re-  Kir.ci.  .„j 
.r  tat  any  rate  when  not  accompanied  by  a  direction  to  any  per-  '"'-"•mmt 
10  pay)  creates  no  lien  or  charge  on  the  property  of  which  he  1»  to  'LXV  '" 
^elver,  and  Is  not  equivalent  to  a  seizure  In  execution:  CroTJw  \ 
Ihurntkip  CO..  1897,  2  Ch.  154;  but  as  to  the  extent  to  which  k 
ints  the  debtor  from  dealing   with  the   fund  prejudicially,  and 
tnts  other  persons  from  obtaining  priority  in  regard  to  if    see 
lariiuu  0/  Anolfaeu.  ti,-  nnu-.-  v.  (laiiliirr,  inon.  :;  Ch.  I).  727;  S9 

rhe  appointing  of  a  receiver  operates  as  an  Injunction  agalnrt  fho 
e«  to  the  action  interfering  witL-  the  iwoiver  In  the  discharg.. 
s  duties. 

■here  a  rccelv.'r  and  manager  of  a  partnership  business  has  been 
In  ed  It  is  a  breach  of  the  order  for  one  of  the  partners  to  set 
rival  business  and  spread  reports  that  the  partnership  business 
out  to  be  closed:  DUon  v.  Dixon.  1004.  1  Ch.  161;  89  L.  T  272. 
here  a  creditor  has  obtained  an  order  appolnling  himself  receiver 
s  deb  ore  Interest  In  personal  estate,  the  Court  has  no  Jurisdlc- 
to  make  a  declaration  of  charge  in  his  favour  upon  such  Interest- 
'  V,  Prentia-.  ISS:,  2  Ch.  42s;  07  L.  T.  107;  nor  to  order  a  sale- 
eyrn-aiie  v.  Xicholson.  97  L.  T.  Jour.  286;  42  W.  R.  702, 
1  to  the  effect  of  an  order  for  a  receiver  as  ogainst  a  trustee  in 
ruptcy:  see  Lemsai-ur  v.  J/,iioii.  1S31.  2  Q.  B.  7S;  He  Polt3.  1893. 
a,  C48;  68  L.  T.  229;  Cronlnnr  v.  Lumliiurnt.  1^97,  2  Ch.  I.'i4.' 
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A  receiver  appointed  by  way  of  equitable  execution  li  not  t>ntiru>ii 
to  carry  on  tbe  debtor'a  bualncas.  but  be  may  prevent  the  debtor  tir 
anyoue  elie  from  carrying  It  on.  on  tbe  debtor'a  t>remiiea.  Catloo'in  \ 
Lliric  Tkmirr,  18*4,  3  Cb.  338.  344. 

Property  In  poMeaslon  of  a  receiver  U  not  for  all  purposf^  m 
cutlodii  lt'0lt:  He  Hoar*-.  t;7  U  T.  45;  but  it  ll  ao,  ao  far  aa  to  prt'veQi 
the  [Mirty  ultimately  found  entllleU.  from  rlalmlng  damagi'a  r.ir  i'. 
doteotion  while  tn  hla  poieeffHioo:  7'At>  Pt'rui-ian  Ottano  Co.  v  In:uh>. 
1892,  A.  C.  16«. 

A  receiver  of  tbe  debtor'a  abare  In  an  estate  which  could  not  b>.< 
reached  by  executlou  In  tbe  usual  way.  after  refusal  of  the  debtor  to 
allow  tbe  uae  of  his  name,  was  authorized,  on  clvlng  aecnrlty  to  him. 
to  uke  proceedlnfs  in  bis  name  for  tbe  admlnlatratlon  of  the  estate, 
and.  If  necessary,  for  tbe  removal  of  tbe  executor;  Mone*  v.  McVatlum 
17  P,  H.  398. 

A  person  who  la  not  a  party  to  an  action  has  been  held  not  entitled 
to  apply  by  motion  for  payment  of  money  to  him  by  a  receiver  tp 
pointed  In  tbe  action,  even  though  bis  claim  Is  made  In  respect  of  i 
debt  properly  payable  out  of  the  funds  in  the  receiver's  hands:  Itrw  kl. 
tank  V.  Eait  London  Railtcay  Company.  12  Cb.  D.  839;  see  .Vrole  v 
Pint,  15  Sim,  450:  3  Mac.  i  O.  478,  SemMe.  tbe  party  having  the 
carriage  of  the  proceedings  is  the  proi)er  i«»rty  to  apply  lu  such  a  <a^. 

TUrd  ForsoBB  Clalmlsc  Property  t>  tke  Huuts  of  a  Beeelnr. 

—A  person  claiming  to  he  entitled  to  property  taken  poBsesalon  of  by  i 
receiver  cannot  Interfere  with  the  receiver's  possession  without  lirst 
obtaining  the  leave  of  the  Court;  to  do  so  would  be  a  contempt  o! 
Court,  even  though  tbe  right  claimed  were  well  funded  On  proper 
application  to  the  Court  his  rights  will  be  protected:  see  Re  Mornsm 
Coolce  V.  The  Company.  108  L,  T.  675. 

A  third  person  Injuriously  affected  by  the  appointment  of  a  receiver 
may  move  to  rescind  It:  McLean  v.  AUen.  18  P,  R.  255. 

18.  Where  the  Court  has  jurisdiction  to  entertain  an 
application  for  an  injunction  apainst  a  breach  of  a 
covenant,  contract  or  agreement  or  against  the  commis- 
sion or  continuance  of  a  wrongful  act,  or  for  the  specific 
performance  of  a  covenant,  contract  or  agreement,  the 
Court  may  award  damages  to  the  partv  injured  either 
in  addition  to  or  in  substitution  for  .such  injunction  or 
specific  performance,  and  such  damages  may  be  ascer- 
tained in  such  manner  ps  the  Court  mav  direct,  or  the 
Court  may  grant  such  ol  -  relief  as  mav'be  deemed  iust, 
3  4  Geo,  V.  c.  19,  s.  18. 

nrrp.'?,.c  ,,„^r?'"  •- ^'";'  »'•«•««  P.rt.™.,.«..-Thl,  section  I,  „„:™ 

l«:om.n...    f™  R,  S_.  O,  18,  ,^  c,  40,  a.  40.  which  was  taken  from  Imp,  Act   HI  s  •; 

11.^  ",'  °'       '*'■    This  section  does  not  enable  the  Court  to  Kram 

damages  in  a  case  where  hcfnrs  the  ^«  ilamam-  ,   ,.        .  i. 

at  lan,  ,  .„    in  the  case  of  an  oral  agreement  not  capable  of  specllic  l^r- 

^^n"  a,   ?a    ';'"■■/""  "■   '■'"■""  "'  '""■^''   ""  1''^n3 m  an 
action    at    law    for    damages,    might    have    successfully    pleaded    the 
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awkrd  d&m- 
>i{e>.  att. 


ADMlNlSJIIATIliN   UF  .HKrU  B- .IKIKH  KIW. 

iluti  of  Friudi:  «c  .VortA»»i6,Tlnii<l  Avnue  Hold  Co.,  KuIWi  C.u. ,  ■«.  ii 
U  T.  "«;  33  Ch.  D  U.  Si.1-  alto  Larery  v.  Puriell,  3»  Ch  D  TiOS 
t  wh««.  ttwr  iwrt  pertDrmancr  <i(  >  v,rb«l  contract  for  the  Mie  of 
Id.  He  vendor  re-iold  the  land  and  conieyed  It  to  a  third  jiarty  In 
tctloD  tor  ipecBc  performance  the  Coun  awarded  the  plaintiff  a 
urn  of  the  part  of  the  purchase  money  which  he  had  paid  with 
erMt  thereon,  and  alio  damaitea  for  the  breach  of  the  contract  hy 
lue  of  lt«  Jurladlc'tlon  undei  Thr  Jinli.aliirr  Art  ( R.  ».  o  i  ig97) 
11. i.  <1  (»ee  1.  3.  tupra.  p,  3. ,  (  „,. i.  althouith  under  thl.'a.rtlon  the 
irt  might  not  have  Jurlidlctlon  to  give  damaiea  In  aucb  a  caae- 
lafyrc  v.  Btorkdale,  27  O.  L.  R.  460. 

Oaaucea  1-  LU.  of  «  l.J»„u„._The  followlni  I.  .tated  an  „.„.„..  „ 

a  lood  workln»  rule."  under  thla  rccllon  for  awardlnr  damaite.  In  "'u   S 

1  of  an  Inluncllonr  ■'  Damanei  may  be  given  In  aubatltutlon  for  an  '"'°""'"» 

loctlon  In  cases  where  there  are  found  In  combination  the  four 

owing  reqnlremenls,  vli.:   where  the  Injury  to  the  plalntin  legal 

itili  (1)  small.  (2)    apable  of  being  estimated  In  money   (.1)  can  be 

lostely  compensated  by  a  small  money  payment,  and   (t)   where 

i«H  Is  one  In  w^kh  It  would  be  oppressive  to  the  defendant  to 

It  an  Injunction":   per  A.   I.,  ilmllh.  L.J.,  In  Shrlfer  v    Cllv  of 

(K»  mrcM^.  etc..  Co..  ISM.  1  Ch.  287;  se*  S.  C.  sut  no.a     Mrui 

osdoB.  f(c..  72  L.  T.  34;  and  rouprr  v.  Laidk-r,  1903.  2  Ch.  337; 

V  Court  has  no  Jurisdiction  under  this  section  to  award  dam- 
where  no  wrongful  act  has  been  actually  committed,  but  only 

itened.  by  the  person  ai^alnst  whom  the  Injunction  Is  claimed- 

per  v.  z^idler.  «pm;  Urryftu  v.  Pmvim  Ouano  Co..  43  ch  D 
«2  L.  T.  618;  Martin  v.  Pricr.  18»4,  1  Ch.  276;  70  L.  T.  228'  but 

Jolload  V.  Worley.  26  Ch.  D.  578. 

nbstantlnl  damages  can  only  be  given  where  there  Is  a  proper 
for  an  Injunction,  and  In  lieu  of  It:  Proctor  v.  Bni/tii/.  42  Ch  I) 
38  W.  n.  100;  general  AccHent  Aucc.  Co.  v.  .Vocl.  1902, 'l  K  B 
86  I^  T.  555;  hut  nominal  damages  may  be  given  In  addition  to 
ijunctlon;  <Li;inan  v.  Pulmaii,  91  L.  T.  i:i2;  1904.  W.  N.  139. 
here  the  act  sought  to  be  restrained  Is  a  continuing  actionable 
iMe  although  there  Is  Jurisdiction  to  award  damages  In  lieu  of 
ilunctlon,  yet  It  la  said  It  ought  to  be  exercised  undc .  very  eieep- 
1  dn-umstances;  ilittx  v.  Lotiilan,  ptv,.  supra. 
bere  a  plalutlft  has  establlehed  his  right  to  a  p  rpetual  Injunc- 
the  Court  has  no  power  to  oblige  him  to  accept  damages  In  lieu 
Injun.tl^  n:  Martin  v.  Prkt.  auitra:  Kreht  v.  Burrrll  1  Ch  D 
and  err.  „f«,d  V.  Hor^,ry.  3.1  ch.  D.  471.  In  which  HoJlnnd  v. 
1884   •>  »  ''"  '""'"'™'''"'''-    S"""  >'io  MIrn  v.   .4!,rM. 

kere  ,hc  wrongful  act  has  cca.«.d   before  trial,   the   Court   may 

r.-       .■  ,      "'"'  "'  "^  '"Jiin^'lon.   which   would   be   u.'ielcss, 
atlho  trial  the  damages  from  the  commencement  of  the  wrong- 

D  34"  iTs?  ''"""**'  accrued  since  the  writ:   Fritz  1.  HoUon. 

.ere  the  wrongful  act  has  been  discontinued  before  suit,  without 
a.nl.ffsltnon ledge,  it  was  held  that  the  Court  had  no  Jurlsdie- 
inder  the  above  enactment  to  make  a  decree  for  damages- 
\nglon  v.  Patmrr.  IS  Gr.  48S. 
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TUt  Jl-MCATIKK  ALT. 


Mre  alia  l>'*lt<  >.  Bolit.  T,  I.  T.  »^J:  Kim)  v.  Htilkln.  <  lb.  Ij  |.',  i 
.Viillowil  rrorindal  Plal,  (llau  In:  «'o  ».  Prurfinlim  in.  Co..  B  Ch  D 
■6\ ;  KreH  v.  Kurrfll,  T  Cll.  D.  5SI :  A'rlll  i.  ttation.  H  Cb.  D.  542;  llD^t 
PoiilttHi  (Vnriil  Vo,  i.  H'llM*.  5!  L.  J.  Chr.  217;  Nriyrra  v.  Collvr 
2»  Cb.  D.  1113,  tat  ternio  v.  .Voil,  1,'.  q.  B.  U.  iit;  Lim-rinti'  v.  Murloi 
38  W.  R.  h'y^:  Kuan  >.  Hutmi  Xc„  1M3.  1  ck.  116:  eimore  v.  J>irn. 
5-  L.  T.  333;  r»i»lla  v.  ./imri.  li  Cb.  D.  >::. 


County  trid 
Dlviiltm 
Court*    Aril. 


H-lirf  In 

cquitjr 

Inrmnlf 

wh#rr  <om- 

p«niKlion 

In  munpjr  li 

Rdrqattf. 


Miin'ii  ii..n       19.  The  Court  shall  hnve  power  to  relieve  HKuiii.st  nl 
"""  '"      ponnlties  and  forfeitures,  and  in  fp-anting  sncli  relief  i.i 

impoHe  8Ui'h  tenns  ns  to  oo.sts,  expenses,  damages m 

pensation  and  all  other  matters  as  mav  be  deemed  iii<i 
3-4  Geo.  V.  c.  1!>,  s.  19. 

Tak«n  from  49  VIcl.  c.  16.  I.  3S;  ii  Vict.  c.  12.  t.  1,1  (3i,  whlili 
however,  had  at  (a>  the  worda  "and  aBrctmeota  for  liquidated  ilam 
agea."  which  were  atrucb  out  auhaequeotly  bjr  60  Vict.  c.  IS,  acbed.  ICIi 

Similar  power  la  oonterrad  on  County  and  Dlatrlct  Courta  by  tb. 
COBatK  roBrtt  Act  (R.  S.  0.  c.  59).  a  i%  and  alao  on  DiTlalon  coun. 
hy  the  Z)lf<«(on  rourti  Art  (R.  8.  O.  c.  63).  >  65;  a«a  alao  «■(•  :;: 
infra. 

Wherever  a  iwnalty  or  a  forfeiture  la  Impoaed  to  aoiure  ihi'  prr 
formance  of  aome  act,  or  the  enjoyment  of  aome  right  or  beneHl.  If 
tho  breach  of  the  act,  or  the  withholding  of  the  right  or  benefit  can  b. 
adequately  rompeniated  In  money,  relief  from  the  panalty  or  forfeiture 
may  be  decreed:  e.a..  where  the  paymant  of  a  Urgar  aum  l»  Imponea  Ir. 
the  event  of  failure  to  pay  a  atlpulated  aam  by  a  given  day.  llUl^  lam  r 
Hum  la  regarded  aa  merely  a  aecurlty  for  legal  Intereat  during  the  tim. 
the  money  l>  In  default:  Ai/lel  v.  Dodd.  2  Alk.  239;  Slomtin  v  H'.iH.  r 
1  Bro.  C.  C.  118;  Kanderi  v.  Popp,  12  Vea.  282;  DoiHa  v.  Wcj(.  !_•  V.- 
47,i.  So  where  the  performance  of  aeyeral  acta  la  aecnred  by  a  mv 
nant  to  pay  a  aum,  which  aa  to  aome  of  the  acta,  would  be  too  lurg. 
and  as  to  others  too  amall,  a  compensation  for  the  Inlury.  the  »i.m  I. 
considered  to  be  a  penalty:  aee  ffcmSIc  v.  Farrrn.  6  faing  141  Bir 
where  the  damagea  from  the  breach  cannot  be  menaured  then  tho  rm: 
agreed  to  be  paid  In  default  of  performance,  la  held  to  be  llquldatM 
damagea  from  which  no  relief  can  be  granted;  Alkvn,  v,  Unnlcr  1  fA 

?'n  L";,.""!',"'"'''*''  *■•  '"™"'  '  '='•  «•''»:  '■'"'  »■  IteiiUch.  1S»: 
,-,n     =        1'  ■  '"■  J^'P*!"""'"--  V.  JfonHanrl,  elc.  II  Ai.|.   Cii 

..J-.  See  also  note  to  sec.  19  intra,  and  roioniend  v.  T.  H  .(  B  l!v  '', 
-8  Ont.  195.  there  mentioned. 

™.Ilf'^7"  be  granted  under  thi.  section  In  reapect  of  a  covenar 
contained  In  an  Instrument  made  before  the  paasing  of  the  Act  nr 
the  Acts  on  which  It  Is  founded,  as  regards  any  subsequent  brea.I, 

C-ourt  will,  or  will  not,  relieve  against  forfeitures:  Story's  Eq..  chai..  :il 
By  The  Landlord  and  Tinant  Act  (R.  S.  O  c  155)  a  "0  reU-' 
cZn^n.f?^")'"  ""T  "  ">"»"""»  incurred  by  breachoJ  certain 
covonants  In  leases-but  certain  covenanta  are  exempted  from  tl.- 
operation  of  that  section,  viz.;—  '■■oiHea   irom 

int'with  theT"  "';  """"I"""  ■"««""'  "Slfrnlng.  under  letting.  ,.ar; 
ing  with  the  possession,  or  di»r---=!r.g  ot  ihv  land  leased; 

(6)  rondltlons   of  forfeiture   In   case  of  the   bankruptcy   of  it= 


Afr»«m«at 
for  liqiild»t«a 
darasKM. 


RKI.IK.K  A1I\1NKT  K..HKKI  1 1 •«>:»,  A.M.  Vt.SM.lltj..  9] 

(CI  Oa  lk>  uklDi  111  ein-uilon  .,r  ib<-  Inw,  ,  ii,tor™i.  •nd  l«.  it. 

(DCoTfiiMl.  or  rondlllon.  In  mlnliic  l..„,.,  ror  alldwloi  tho 
K>r  10  li>f<-  KfPii.  to  and  ln.i».(t  botiliK.  wcouiit..  r«ord.  wel<hln< 
c»ln«.  or  olUrr  Ihln,.,  or  to  ..nt.r  .nd  ln.|H..t  ,ht.  niln...  or  ih. 
'linen  iBPfw)!. 

RUM  will  b-  nvrn  10  >  tvnani  Malnat  ■  forWIur.  Incurn-d  by  the 
.p.)ia.iit  of  r«nt.  or  otli>r  paymont,  ,  b,.  ib,  non  paymfnt  o(  Im,,, 
Mil'  .id  (R.  H  O.  c.  15.-.),  a.  2U  IS).  '-""o'or.i  aM 

n,  r-neral  Iraninx  of  Ihr  rourt  wai  fornifrly  analn.t  iranllnii 
rf  .(aln.t  forf.ltur™  for  l.r..rh  of  rovnant.  ,„  "pair  In  iS? 
■are  of  ipwlRl  olrrum.tanc.'..  «»(  v,  flor,l..|,.  ifi  Vea  '<0-  l« 
82;  Orrffori,  v,  WH,o„.  »  ,||u  „:,.  vo*,-,  v.  «iH,o»  ^  Drew'isi- 
n  f.  OoUlmU.  34  Bmv  3t;;  B,r(  v.  (JroK,  1891.  2  Q  B  OS-  but 
JaWord  V.  (>,„.,.  3  aiff.  87,-.:  Hu,h..  v.  J/.iropom„„  «,'  r" 
jp  La«.  4.19;  or  of  royenanta  to  Insure:  llrrrn  v.  Brido,.  4  gim  98-' 
liw  would  the  Court  Kraot  r..|let  acalnat  .  forfellur.  for  breach  of 
mnant  by  •  leaaw  not  to  aaaln  the  term  without  l»y«:  Hill  v 
•toy.  IS  Ve..  at  p.  83;  Bnrrou-  v.  I„mri.  1«9|.  1  Q  b  417-  88  I  t' 
Ittl.n  Telrtrapli  Vo.  ».  /),t,(,  i89»,  1  q.  b,  835;  8tl  I,  t'  459    but 

!!""",'„.^l:"'"°'  '"  °°'  *  ""■»'■''  "'  ""'•''  »  coyraant:' Ornll,.  y 
*«<T,  1900,  2  Q.  B.  267:  82  I,.  T.  70S. 

nd.r  T«»  loadlord  and  jy»o,(  Art.  ..  now  framed,  Ue  Court 
rrileye  anaioat  forfeiture,  for  breach  of  coyenanu  to  repair  o. 
re;  but  not  agalnat  covenanta  not  to  aaalgn:  ace  ,u,r.i,-  and  .« 
°",.\„  r,';^  "5,ir-  ■^  »"'  icoyenant  to  repair);  Jf„,ft,.„..  ,.  ^.„„„. 
.1910.  I  tb.  ,7,;  102  U  T.  228  (coyenant  not  to  aub-let).  Tbl. 
?.  ,°"  "'''"«»''«  <»e  Court  to  relleye  a  defendant  from  m,. 
ly  for     full  wUafaci Ion"  recoverable  under  T/ic  Lo«,Ilor,/  „«,i 

.tl  .?j'    '"■'''■  ■•   '-*    *-'•   *'"'™  '"""■'■«•  kad   been 

where  no  rent  la  due:   1V,66  v.  Bar,  19  o.  L.  R.  540. 

irWtwraa.— The  former  Court  of  Chancery  had  power  to  relieve  i.    .  .. 

«  forfeiture..     ThI.   .ectlon    .eem.    to   co'nfer   „'„   the   Sup    m    '"'f'S.- 

:  more  ample  power. 

iere.trl.tlon.  In  The  I.andlor,l  and  Tmanl  Act.  above  referred 
mid  .eem.  however,  to  preclude  the  Court  from  granting  relief 
«  rorfeltures  of  leaie.  In  re.pect  of  breaches  of  covenanta  which 
icepted  from  the  operation  of  aec.  20  of  that  Act. 
rmerly  a  forfeiture  for  non  payment  of  rent  could  not  be  re- 
against  but  under  The  Lanillord  and  Tenant  Aet  as  now 
0.  It  may  be. 

iMsee.  against  whom  ejectment  la  brought  for  non-payment  of 
luay  stay  proceedings  at  any  time  bi-fore  judgment  by  paying 
ourt  all  the  rent  In  arr.'ar  and  the   costs  of  the  action:    7ft,' 

',t".  :'J""'J  ■'''  '"■  **■  "•  '•  >■■■''■  «•  -'"  "■>■  "■■""<"'  V-  .Wait- 
-  l)nt.  l.,6;  Hoirnrd  v.  Fanaham;  wna,  2  Ch  .',S1  ■  T'l  I  -r  — • 
V.  f:mri.  1907,  2  K,  B,  S.  

der  Ibis  Bictlon  tlu-  Court  cannot  relievo  against  the  consequence 
.compliance  with  the  landlflons  of  a  policy  nt  l,..-..,ranc*    as  to 
and  proof,  of  the  death  of  the  Insured:  Johnston  v.  Dominion 
•"la  auaranlee  ,t  .1.  Co..  J7  O.  L.  R   46> 


\ 
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"  Liquidfttec 
dainkses." 


THE  JUDICATURE  ACT. 

Pcnkltiet.— The  Court  would  seem  to  have  do  jurisdlrtlon  iind'T 
this  aecilon  to  relieve  against  the  payment  of  liquidated  damages  fur 
:ainsi.  breach  of  contraot:  Empire  Loan  if  S.  Co.  v.  McRac,  5  O.  L.  U,  Tit. 
although  it  had  under  38  V.  c.  12.  s.  52  (3t  as  orlginaUy  framed:  ?e.. 
Tounavnd  v.  T.  H.  rf  B.  Ky..  28  Ont.  195;  and  see  Clyde  Engineer,  .i, 
Co.  V.  Castantda.  91  L.  T.  CG6.  In  deciding  whether  a  sum  pa'yablt^ 
by  way  of  compensation  for  breach  of  a  contract  la  to  be  treated  as 
liquidated  damages  or  as  a  penalty,  the  Court  must  take  into  consid 
eration  all  the  circumstances  (n  order  to  ascertain  the  Intention  of  the 
parties.  The  fact  that  the  sum  is  to  be  paid  on  the  breach  of  anj 
one  of  a  variety  of  stipulations  of  different  degrees  of  Importance  doc- 
not  necessarily  oblige  the  Court  to  treat  it  as  a  penalty,  although  r 
raises  a  presumption  that  that  was  the  intention ;  nor  does  the  fact 
that  the  sum  bad  been  deposited  at  the  making  of  the  contract  compel 
the  Court  to  treat  It  as  liquidated  damages,  although  it  forms  a 
material  element  to  be  taken  into  consideration  in  ascertaining  the 
Intention  of  the  parties:  Pjfe  v.  British  Automobile,  etc.,  1906  1KB 
425. 

Where  a  stipulation  for  "liquidated  damages"  Is  really  in  the 
nature  of  a  penalty,  the  Court  may  relieve  against  it  Notwithstand 
Ing  an  express  stipulation  that  for  braach  of  an  agreement  a  sppciflc 
sum  will  be  paid  as  "  liquidated  damages,"  the  Court  may.  Id  view  of 
all  the  circumstances,  find  that  It  Is  really  a  "  penalty,"  and  as  such  mav 
relieve  against  it:  Townsend  v.  Rumball.  19  O.  L.  R.  433;  but  se« 
Pflec  Iiland  v.  Doty.  23  O.  L.  R.  402;  De  8oysa  v.  De  Picas  Pol  191' 
A.  C.  194;  105  L.  T.  642;  Webster  v.  Bosaniiuet.  1912.  A.  C.  394;  W> 
L.  T.  357.  And  notwithstanding  In  an  agreement  It  may  be  providra 
that  a  cerUln  sum  shall  be  paid  by  way  of  "  penalty,"  the  Court  may  in 
view  of  all  the  circumstances,  come  to  the  conclusion  that  the  specified 
sum  Is  really  "liquidated  damages":  see  McManus  v.  Rothschild  :;; 
O.  L.  R.  138.  Where  there  Is  a  stipulation  In  an  agreement  that  if  on 
a  certain  day  the  agiccaent  remains  wholly  or  In  part  unperformed 
a  forfeiture  Is  to  be  Incurred,  that  stipulation  Is  held  to  be  in  th^ 
nature  of  a  penalty  which  may  be  relieved  against  on  performance 
or  the  agreement:  Kilmer  v.  British  Columbia  Orchard  Lands.  1913 
A.  C.  319;   108  L.  T.  SOt'.. 


Jarlidiclian 
at  to  Tftl- 

idity  of  pro- 
vincial 
eiatutc. 


20.— (1)  The  Court  shall  have  jurisdiction  to  entertain 
an  action  at  the  instance  of  either  the  Attornev-General 
for  Canada,  or  the  Attornev-General  of  Ontario,  for  a 
declaration  as  to  the  Validity  of  any  statute,  or  anv  provi- 
sion in  any  statute  of  this  legislature,  though  no"f urtlier 
relief  be  prayed  or  sought,  and  the  action  shall  he  sufE 
ciently  constituted  if  such  Attornev-General  is  a  part> 
thereto. 

(2)  A  judgment  in  tlie  action  shall  be  appeaUible  like 
otlier  judgments  of  the  Court.    ,'?-4  Geo.  V.  c.  19.  s.  20. 

,^,V,r^\^-  ^    R-  "»■  '70:    1856,  A.  C.  348:    of  51  V,   o    .=;    10  i 
•"no.  .0  Ont.  =2-  19  Ont.  App.  31;  23  S.  C   R.  4:,8;  of  R   S   O   ISST. 


c,  147,  i.  11;  Ke  A 
II!I4,  A.  C.  189;  of: 
79:';  S.  C.  tub  no 
1898.  A.  C.  24T;  Tl 
Gtnnal  for  Ontarii 

Ab  to  tbe  quest 
iKomPV-GenfTOl  /( 
J2*:  «»  U  T.  107. 

The  Supreme  Ct 
tbe  opinion  of  a  Pr 
Goremor  In  Coun 
proTldea  tbat  such 
t"«toii  Collierv  Co. 

Apart  from  this 
to  entertain  an  ac 
UDder  which  otficen 
The  Attomey-Oenei 
Burfha  V.  The  Att 
L.  T.  183,  758. 

This  section  ena 
ney-General  for  Onl 
ihe  Talldltjr  of  any 
Ontario  Legltlaturi 
Pirllament. 

Further  provlslo 
of  the  Talidltjr  of  s 
aii7  action;  tbat  sec 
aDd  Dominion  statui 

21.  Where  an 
for  a  cause  of  a 
brought  and  is  p 
representatives 
the  Court  or  a 
proceedings  in 
proof  is  offered 
or  action  so  bro 
of  Ontario  is  di 
c.  19,  s.  21. 

The  power  to  ate 
■le  English  cases  a 
>to"»h  there  Is  no 
.Volc»e»  San*  v.  Cole 

The  rule  In  Engla 
fame  Is  pending  abi 
fsny  appljing  muB 
•here  all  tbe  actions 
anywhere,  thp  rnnrui 
Sfnry  V.  ieirij.  21  c 
'■  ".  141.    The  Court 


STAVING  PBOCEEDIXIiS. 

IJ,  B.  n;  Ke  .UMignment,  and  Prefcrt-ncr,  Ad.  «0  Out,  Apn  4»1-  s«  20 
A.  C,  1S9;  ot  R.  8.  O.  c.  158,  ,.  6:  He  Ou<cn;  Counsel.  23  Ont  Add 
S.  C.  tut  nom.  Atlv.-Oni.  for  Canada  v.  4((i/.-0ra.  of  Ontario 
,  A  C.  247;  The  horit  Dav  Act  (R.  S.  O.  1897,  c.  246l;  ittornev- 
ml  for  Ontario  v.  Hamilton  Street  Ry.  infra. 
i  to  the  questions  which  should  be  put  under  It.  s  o  e  S'-  see 
rtry-Oeneral  for  Ontario  v.  HomiKuB  Street  Hy  Co.  iqoi  A  r 
89  U  T.  107.  •  •  *•  •-■ 

he  Supreme  Court  has  no  Jurisdiction  to  entertain  an  appeal  from 
lilnlon  of  a  Provincial  Court  upon  a  reference  made  by  the  I  leut  • 
nior  In  Council  under  a  Provincial  Act,  although  the  statute 
Ides  that  such  opinion  shall  be  deemed  a  Judgment  of  tho  Court- 
»  Colliery  Co.  V.  A.O.  of  Brit.  Columbia.  27  S.  C.  H.  637. 
part  from  this  section  the  Court  would  appear  to  have  Jurisdiction 
itertaln  an  action  to  determine  the  true  meaning  of  a  statute 
r  which  oOcers  of  the  Crown  were  assuming  to  act:  see  Dimon  v 
IttorncK-OeiieTOl.  1911,  1  K,  B.  410;  1912,  1  Ch.  158;  103  L  T  707- 
»MV.  The  Attomey-Oeneral.  1911,  2  Ch.  139:  1912,  1  Ch  17:i-  103 
193,  758.  ' 

lit  section  enables  the  Attorney-Ueneral  tor  Canada,  or  the  Attor- 
eneral  for  Ontario,  to  Institute  actions  for  the  determination  of 
jUdlty  of  any  statute,  or  any  provision  In  any  statute  of  the 
lo  Legislature.    It  does   not   extend   to     .cts   of  the   Dominion 

iment. 

rtier  provision  Is  made  by  section  33,  poj(.  for  the  detirmlnation 
I  validity  of  sututes  where  such  questions  arise  incid.  utally  in 
rtlon;  that  section,  it  will  be  observed,  applies  both  to  Provincial 
omlnlon  statutes. 

Where  an  action  i.s  brought  in  the  Supreme  Court  >"'t  <,i  pro- 
cause  of  action  for  wliich  a  suit  or  action  has  been  «'i1.'.°'?,.r" 
?ht  and  is  pending  between  the  same  parties  or  their  '^'.."Z' 
■sentatives  in  any  place  or  country  out  of  Ontario.  oi't.Ho 
,onrt  or  a  Judge  may  make  an  order  staying  all 
ledings  in  the  Supreme  Court  until   satisfactorv 
18  oiTered  to  tlie  Court  or  a  Judge  that  the  suit 
tion  so  brought  in  such  other  place  or  countrv  out 
itario  IS  determined  or  discontinued,    3-4  Geo   V 
s.  21, 

power  to  stay  under  this  section  is  a  discretionary  one.  and 
iglsh   cases  are   authorities   as   to   the   exercise   of   discretion. 

tnere  Is  no  similar  statutory  prevision  In  England:  fir;,; 
I  Bank  V.  Colemoti,  2  O.  L.  R.  159. 

.™Jll.1  ^""l""  '■•  """  "'>««  °"e  of  two  actions  for  the  same  ,-„,i„t 
•  pending  abroad,  the  Court  has  Jurisdiclion  to  stay,  but  the  ™i« 

ppying  must  make  out  a  special  case  for  relief;  whereas 
»ll  the  actions  are  In  England,  or  temble  In  the  Klng-s  Courts 
re.  the  ™„rurrent  proicclinRs  are  inimr,  /,i,iV  vexalloiw    If, . 

■  il-f*'.  21  Ch.  D.  202;  22  Ch.  D.  397:  The  ChHtliamiorg.  10 
"■     the  Court  will  not  consider  the  double  litigation  vexatious 
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RllICR    of 

fqiiity   to 
prevail. 


where  there  are  substantial  reasons  to  Induce  the  plaintiff  to  ^ue 
in  both  countries;  as  when  he  can  get  Judgment  in  each  action,  but 
execution  is  more  easily  obtained  in  one  than  in  the  other:  ;*.ru- 
vian  Ouano  Co.  v.  Bockicotdt.  23  Ch.  D.  225;  Hj/man  v.  //.  Im,  24  CIi 
D.  531:  Direct  U.  S.  Cabh-  Co.  v.  Dom.  Til.  Co..  8  Ont.  Apy.  4Hi; 
Armstrong  v.  Armatrotig.  1892,  P.  98. 

Whether  a  Court  having  ample  authority  to  decide  the  maitrr 
brought  before  it  should  await  the  expected  adjudication  of  another 
tribunal  having  only  similar  authority  is  merely  a  question  for  Ih- 
exercise  of  judicial  discretion:  Phosphate  Sewage  Company  v.  Vol 
Icaon.  1  App.  Cas.  780.  See  Hounston  v.  Jf.  of  Sligo,  W.  N.  1884.  :;9, 
reversed,  p.  151. 

There  Is  a  discretion  to  stay  proceedings  In  the  Supreme  Court  for 
damages  for  a  collision,  In  respect  of  which  proceedings  are  boln^ 
taken  in  rem  in  a  Vice-Admiralty  Court:  The  Pethatcur,  48  L.  T.  T9ii. 
8  P.  D.  32. 

Under  the  above  section,  proceedings  were  stayed  in  this  Fro 
vlnce,  where  the  matter  could  more  conveniently  be  disposed  of  In 
the  foreign  Court,  by  reason  of  the  suit  being  there  in  a  more 
advanced  stage,  and  the  parties  being  personally  subject  to  the  Juris- 
diction of  the  foreign  Court,  and  the  latter  wag  the  most  convenient. 
In  view  of  the  evidence  to  be  procured:  Hoicell  v.  Jewett,  7  P.  R.  6SI 
A  stay  was  also  ordered  pending  an  appeal  in  a  foreign  Court,  terms 
as  to  diligence  In  prosecuting  the  appeal  being  Imposed:  Huntington 
v.  Aitrill  12  P.  R.  36. 

Where  a  Bank  was  being  wound  up  In  Ontario  under  the  Dominion 
Winding-up  Act,  an  injunction  was  granted  restraining  proceedings 
in  a  Montreal  Court  against  the  Bank,  and  also  proceedings  against 
the  liquidators  for  things  done  in  their  official  capacity,  and  from 
attacking  the  validity  of  their  appointment:  BoJtcr  v.  Ventral  Bink. 
20  Ont.  214. 

Where  there  are  substantial  reasons  for  double  litigation  the  Court 
will  not  stay  proceedings  In  an  action  In  Ontario  until  after  the  d*' 
termination  of  another  action  for  tbe  same  cause  pending  In  a  furdgn 
Court.  Thus  where  a  defendant  resident  In  Ontario  was  sued  thfre 
on  a  promissory  note,  the  Court  refused  to  stay  proceedings  until 
after  the  determination  of  attachment  proceedings  In  a  foreign  Court, 
the  nnly  effect  of  which  would  be  to  make  available  towards  paymcni 
of  tbe  note  certain  stock  In  a  Company  domiciled  In  a  foreign  country; 
First  Satrhiz  Bank  v.  Cohman.  2  0.  L.  R.  ir.9. 

As  to  staying  an  action  In  Ontario  where  the  plalotifl's  claim  i; 
being  |)roKKuted  in  bankruptcy  proceedings  in  England:  see  Haritim- 
Bank  v.  stiunrt,  U  P.  R.  86,  262,  491. 

22.  In  questions  relating:  to  tbe  custody  ami  educaliun 
of  infants,  ami  jrcneraliy  in  all  matters  in  which  then-  \- 
any  rontliet  or  variance  iMwecn  tlie  rules  of  equity  aii'l 
the  rules  of  the  eomnion  law  with  reference  to  the  same 
matter,  the  rules  of  e.|uitv  shall  prevail.  3-4  (Jen.  V. 
*'.  irt,  s  22. 

See  English  J.  A,.  1873.  ss.  2.'.  (10).  and  (11). 
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At  Common  I^w  the  father  of  an   Infant    (or  hU  testamentary  s.c.  2! 
jdlan,  or  guardian  appointed  by  the  Court:   WellMlfv  ,    B.autmt 

■  *  ",  'f.l,-  ''"^;  '^""*  '""''•  '•'«'"  '»  •"«  '•""'«"■  »f  '"e  infant,  uSTu^. 
Q  ajalnst  the  mother,  unless  the  child  was  of  an  age  to  Judge  for 
«elf.  or  there  was  an  apprehension  of  cruelty  from  the  father  or 
lamination  In  consequence  of  his  Immorality  or  gross  profligacy 
this  right  may  he  asserted  by  the  father  against  persons  to  Aom 
Has  by  deed  agreed  to  give  the  custody  of  his  child,  because  such 
tmenls  are  contrary  to  public  policy  and  are  revocable:  He  llutcl, 
n,  26  O.  L.  R.  601;  2S  O.  U  R.  IH. 

(the  Infant  was  of  an  age  to  elect  for  himself,  the  Court  would 

I     i1       f,"  "  "  '°  *"  "  '""  "•""»  '""«»'  r^tralnt.  with- 

handing  It  over  to  anybody:  Rex  v.  D^laml.  3  Burr.  1436  But 
le  absence  of  any  right  of  choice,  the  Court  transferred  the  infant 
K  proper  legal  custody.  The  right  to  such  an  election  was  decided 
epend  upon  age  alone  and  not  on  mental  capacity:  see  Reg.  v. 
,.1  .,'  M  "'■""''  "  *'«  «""e'i  that  no  such  choice  could 
sde,  at  all  events  by  a  female  Infant,  under  the  age  of  sLxteen: 
?«  Xndrcirj.  L.  R.  8  Q.  B.  ir.S. 

he  English   Court   of   Chancery    had   original   Jurisdiction   over  k„„».  ,  , 
person,  and  property  of  Infants,  springing  from  the  right  of    he    ''     * 

r^irrX  ^'l:-  '?*  ■""'  ■""'"  *"  •■""'"»  »"»'  ">«  common 
rlrtt.  of  the  fa  her   In  the  Interest  of  the  Infant,  on  the  grounS 

1^  ,   ?..  '^'  '""""^'"y.  «"■    'as  to  the  father's  right  In 

Chy  ?09    ^Jr!'.""'"  ^-T'  ""*  ""*"  "■  *«""•  «  "  «■  1":  5^ 
,  hl/HlM  •„!■  ■"'  »«"-<'™«'>*-  "P«»s  or  Implied,    to 

!  his  rights:   see  Simpson  on  Infants.   136  ,■(  ,„•,.     The  Jurlsdlc 

^yl.rnZ'rtrr'.'.''  ""-'  *"'"  ""'  Court'had  the  mean 
ntaf/nJiT.h'^    "i    ,:>  T  """  ■»>»'»'<■■»»«  of  the  Infant:   «, 

:m2"Tch.«6^'mrl''^h^r""■ ""  -"™"' '"  "'  "^ 

rlL^L'Th?"""'''  '':,'■  ""  ^""'^^  '^™"  ■"»  "O"  J-rt'dlCion  under 
,T^?Jf  ,       ^  °  "'"'  ""'»*''  »'  '»'»■>":   """l-  In  the  exercise  J"di">»r. 
It  Jurisdiction,  the  rnlea  of  Equity  are  to  prevail.  «""«  /,„, 

Jere  an  infant  is  In  the  custody  of  some  peraon  who  Is  required 
^^^Z  1"  '"""r"""  "■»■  "■'  ">»««■  tor  a  hub.,,,  cor^,  a, 
Im  ^1.    ,  ■  *^°""  ^  ""'  ■"'■"'"'  °'  ">»  ""t  "111  determine 

om  the  future  custody  of  the  infant  should  he  committed,  but 

?ij  ,i.°■T^'"■,°  ■*  '°""  '"'  "^fWIng  notice  entitled  in  the 
Z  '"'i"""-  ««'«  '»;  «»  »">»'-',  12  P.  R.  312,  433.  625;  DC 
iOO;  Re  Kenita,  29  O.  U.  R.  690.  .  "*o,   j  v  . 

''l'!'.b*SL't!,'.''"  ,""='>'""'''  ""t""  "Ithout  reasonable  ca.,se. 
iJ   Lfh  .  ™"'/'''l«.   *"  ordered   forthwith   to  deliver 

lid  into  the  custody  of  the  father,  with  liberty  to  either  partv 
>ly  in  Chambers  as  to  aecias:  CoajloUc  v.  ConjfaK,.  34  w 
I  and  see  Be  aiathleu.  29  Ont.  646.  ' 

h'.'T,,'/?".'  i"""'"'  ""^  '""'  "'"''■"'  ""■  !>*■•«■">•  1°  whos.-  -us 
he  child  had  been,  has  parted  with  the  custody  of  the  child 
t  in  ,he  case  of  this  being  done  to  evade  the  process  of  the 
u  n'o  V""""'  '  ™"temptl:  Reg.  v.  Barmr,lo.  (Oos,„grs 
■♦  Q.  B.  D.  2.S3;  1892.  A.  C.  326.  ,„»  nam.  Barvardo  v.  Fr..d 
l:ng  Ic'ii.  1.  Sornorrfo,  23  Q.  B.  D.  305. 

re  1,  no  power  In  the  Court  or  a  Judge  to  order  the  Issue  of  a 
Mea,  ™rp«,  directed  to  a  person  who  at  the  date  of  the  order 
1"  'he  Jurisdiction:   //.j-  v.  Pi>ir»,i,.j,,  |9,i4.  2  K.  B,  S4. 


93 


96 


THE  JVDICATmE  ACT. 


R.».U.  c.  153. 

The  Infants' 
Act  (R  8U, 
c.  153).  >.  1>. 


The  rlgbls  or  the  parents  as  to  custody  of  their  Infant  rhiidr.i 
have  been  modffleti  by  statute  In  Ontario.  The  Infanta  Avt  (R,  s  o' 
c.  158).  B.  2.  contains  the  provisions  now  In  force,  as  follows; 

2.— (11  The  Supreme  Court  or  Surrogate  Court,  upon  appllciiUon 

of  the  mother  of  an  Infant,  who  may  apply  without  a  next  friend  inav 

make  such  order  as  the  Court  sees  flt  regarding  the  custody  of  th. 

Court  m.r       '"'»»'•  ""il  the  right  of  access  thereto  of  either  parent,  having  reg.ir(l 

m.k.  order      to  the  welfare  of  the  Infant,  and  to  the  conduct  of  the  parents,  anil  to 

Mrili         ""  "''■"■»  "  "f"  »'  fe  mother  as  of  the  father,  and  may  alter,  vary 

r.Bbt  ol  or  discharge  the  order  on  the  application  of  either  parent,  or,  after  the 

"fin'tV"         "'™"'  »'  ''""■■  P"""",  of  any  guardian  appointed  under  this  Act.  anil 

In  every  case  may  make  such  order  respecting  the  costs  of  the  mother 

and  the  liability  of  the  father  for  the  same,  or  otherwise,  as  the  Conn 

may  deem  Just 

'm'.1"en"°      .  .<-'  '''''^  ^ourt  may  also  make  order  for  the  maintenance  of  the 

,„e,  infant  by  payment  by  the  father,  or  out  of  any  estate  to  which  the 

Infant  Is  entitled,  of  such  sum  from  time  to  time  as,  according  to  the 

pecuniary  circumstances  of  the  father,  or  the  value  of  the  estate   the 

Court  deems  reasonable. 

Taken  from  Imp.  Act,  49^50  Vict.  c.  27,  a.  6. 

"«m';.T°""       <^'  '"'  °"<"  llrecting  that  the  n.other  .ball  have  the  custody  of 
.dnitery         or  access  to  an  infant  shall  be  made  In  favour  of  a  mother  ai(.iln!t 
whom  adultery  ha.  been  established  by  judgment  In  an  action    o 
criminal  converiatlon,  or  for  alimony. 
See  imp.  Act.  49  t  50  Vict.  c.  27.  s.  7. 

The  Act  mentions  no  age  within  which  the  mother  may  be  given 
the  custody  Of  her  cilldren.  In  case  application  1.  made  under  the 
Act.  the  matter  I.  left  entirely  open  to  the  Court  toTeL  wUh  Ihe 
%2%''r'°wT"'^-','-  ■"  ""■"■  "^  ""■  *■■  O*"""".  1893.  2  q.  B. 
M  W  B    ^^,     i     a    '  '-■  ^  ^^^-  "'■  ■'■  '*"•  '"•  «*'""'■'•  »■  Skin,,.'. 

is'todv  or  h^'    MM        ■  .,f°'  ""  '^'"  '"-*"  ^"■'  ■"  «  f»">er  to  the 

^af.^Serti'Jhfr^igioulflk^n":;;--:'^!^ 

and  see  Wc  Sctinlon.  40  Ch.  D.  SOO-  36  W   R   M-,     nZ     ?  , 

bt  12Z  c^i,rn"  ^""  '°  -'-'"""''--oa'/nd'eiuTaZT, 
his  infant  children:  see  sec.  S;  but  any  such  agreement  bv  il,.,  ,1  i. 
revocable  b,  J,,  father:  fl.  «„„«„.„„,  25  O.  L.  R  601  ^8  0  F 
114:  and  see  I:,:  Culm.  .-,  0.  W.  .\.  6B2.  '  ' 

Mtl'l^Vj  V.''t,T'  '"  ""'""  ""^  ""■"■'  "■"  """"'l™  and 
oringing  up  of  hia  children   until   they  &tf»in   th^   .-„      #  «. 

bast  h!T  T'!  T"'""'  '"'  '»"*"»  "»  ^'«"u,  orT2,"'he^!  h 

.^i^iiroi-r'Sr—^- ------ 


Cuitody   of 
inf»nt». 
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it  be  satlallpd  thai,  he  bas  so  oondurted  hlmaelf.  or  placed  him-  »•«  22. 

In  aurh  a  position,  as  to  render  It  not  men-Iy  better  for  the 
dren,  but  essential  to  their  safety  or  welfare  In  some  very  sen- 

and  Important  respect,  that  the  father's  ordinary  rights  should 

ntertered  with:  see  Hi-  W ,  5  N.  R.  363;  xmorf  v.  Hmnrt    189- 

■.  42.JI  «•  L.  T.  610:  Rr  Fauliti,  IS  O.  L.  R.  24.".. 

rhe  atldaTlts  of  the  mother  and  others.  In  answer  to  a  rule  for 
tbcat  corput  by  a  father  to  remove  his  child  (a  boy  of  nine  years) 
1  the   custody    of   the    child's    maternal    grandfather,    disclosing 

■  which  shewed  the  applicant  to  be  a  person  of  Intemperate  and 
Dus  life,  and  In  the  habit  of  using  gross  and  dlsKustlng  language, 
tell  as  personal  violence  to  his  wife.— the  Court  declined  to  Inter- 
,  the  present  custody  of  the  child  being  unobjectionable:  In  re 
UirorlAi/,  2  Q.  B.  D.  75.  So  the  Court.  In  the  interest  of  the 
Jren.  declined  to  Interfere  where  It  was  proved  that  there  bad 
1  a  gross  breach  of  marital  duly  on  the  husband's  part,  that  he 
hw  desired  nor  Intended  that  his  wife  should  live  with  him,  and 
be  did.  that  he  declined  to  meet  or  speah  to  her  except  at  meals, 

when  the  interests  of  the  children  required:  He  Elderton,  25  Ch 
20. 

lee  also  He  Ferguion,  8  P.  K,  5ii6,  where  the  father  being  imbecile 
Court  refused  to  take  a  child  out  of  the  custody  of  Its  grand- 
ler  and  her  brother-in-law, 

"he  father,  a  medical  offlcer  In  the  army,  who  was  under  a  covenant 
How  his  wife  access  to  his  children,  was  held  entitled  to  take 
children  with  him  wherever  his  duties  called  him:  Hunt  v.  Hunt 
b.  D.  606, 

he  custody  of  children  waa  given  to  a  guardian  appointed  by  the 
!r  to  be  brought  up  in  the  faith  of  the  father.  It  not  appearing 
e  for  the  benefit  of  the  children  to  do  otherwise:  Re  chlUman 
iti,  25  Ont.  268. 

'here  a  father  had  secreted  two  of  his  children,  aged  S  and  11. 
their  mother,  to  prevent  their  being  brought  up  in  the  Romaii 
ollc  religion,  he  was  on  petition  of  the  mother  under  R.  s.  O. 
3.  directed  to  disclose  the  whereabouts  of  the  younger  child,  and 
IS  by  the  mother  was  provided  for.  No  order  was  made  as  to  the 
r  child,  who  was  nearly  12:  He  A'cil*.  7  P.  R.  LIS. 

he  best   Interesu  of   the  children   were   considered   on   petitions  IhIitmii  ot 

r  the  former  Act.  and   will   be   under  the  present  Act:    see  fie  iSS.'id'*,"" 

I  Dniii,  25  Ont.  ,'>79;   He  Youna.  29  Ont.  66,i;    He  Uathieu.  Jupra  ,• 

unless  what   is  asked   for   Is   for   the   real   beneSt   of   the   child 

:ourt  will  not  Interfere:    Re  X..   1899.   1  Ch.  526;    80  L.  T.  ;m. 

(•  Murdoch.  9   P.   R.    132.   the   lourt   refused   under  the  clrcum- 

■es  to  remove  a  child  from  its  mother's  custody,  but  allowed  the 

r  to  have  access;   see  also  He  .Vcrcton.   1K96.   1  Ch.  740.     In   He 

.  8  P.  R.  58,  a  child  was  allowed  to  remain  with  a  strangtT.  having 

originally  placed  there  by  the  mother,  the  father  being  dead,  and 

lother  having  married  again  and  being  In  poor  circumstances:  see 

He  Dickson.   12   P.    R.   6,',9;    Smart   v.   Stmirt.   1S92,   A.   C.   425; 

liUrath.   1S92,   2    ch.    496;    189j.    1    Ch,    14:1;    Wilt   v.    Witt.   1S91, 

-.  114  L,  T.  121:  and  the  Interests  of  the  child  wtjj  prevail  even 

isi  the  wlnhea  or  Its  father:  see  He  Uulcliiiison,  suiini:  He  IV.  stu- 

■  0.  W,  N.  924, 
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In  ll'V.  V.  aytisall,  1893.  2  Q.  B.  232.  though  the  mother  \\;is  li,,. 
legal  giiardUh  of  a  cblM,  and  bad  not  boen  gutttr  of  any  mlttcomliic- 
to  disentitle  her  to  its  custody,  the  Court  refused  to  give  ht>r  rh" 
custody,  being  satiaHed  that  that  course  was  essential  for  thi'  wri 
fare  of  the  child.  The  grounds  generally  upon  which  a  parcnr.. 
rights  may  be  interfered  with  were  discussed  In  that  case. 

In  exercising  its  jurisdiction  the  conduct  of  the  mother  la  fallen  itit . 
consideration  by  the  Court:  Re  Taylor,  11  81m.  178;  Rr  Bartlru.  : 
Collyer.  661;  S*i/li(o  1.  ColMI.  8  W.  H.  68:1;  llr  Wiiijiiim.  L'  H.  t 
M.  1^41:  He  Sha\c.  referred  to  In  II  aim.  1S2195:  Re  /follidiji.  i; 
Jur.  56. 

As  to  custody  of  Infants  where  both  parents  have  been  guilty  nf 
adultery;  see  7ii  re  A.  i  B..  1897.  1  Ch.  786.  and  where  the  rath«r 
alone  was  guilty;  A*r  youH^.  29  Ont.  665. 

Where  the  Court  has  made  an  order  respecting  the  custody  of  an 
infant,  and  directed  it  to  remain  within  the  iurlsdiction.  it  is  a  con 
tempt  of  Court,  punishable  by  attachment,  to  remove  such  Infant  iiu* 
of  the  jurisdiction;  t'avarti  v.  favard.  75  L.  T.  664, 

The  order  may  be  made  cj  pitrtc  if  the  necessity  of  tht-  cat;.'  r 
quires  It;  He  Taylor.  11  Sim.  178. 

The  Court  has  jurisdiction  to  summarily  order  the  personal  attt-nd 
ance  before  it  of  any  persons  who  are  supposed  to  be  in  a  posltioti  ;.i 
give  information  as  to  the  place  of  concealment  of  wards  of  Conn 
Koicntcrg  v.  iindo.  48  L.  T.  478. 

On  a  habma  rorpua  under  The  Ontario  Habrat  Corpus  Act  (R  S  0 
r.  84).  the  Court  may  direct  evidence  to  be  taken  rii-il  tv.  •■  to  examm- 
Into  the  truth  of  the  return;  Re  Smart.  12  P.  R.  2. 

The  desire  of  the  mother  of  an  Illegitimate  child  i..i  primarily  t 
be  con-sidered,  and  unless  she  Is  shown  to  be  unSt,  she  is  pHtna  /ii.  j 
entitled  to  its  custody  as  against  the  putative  father;  Be  C  "."i  0  I 
R.  218. 

As  to  the  custody  of  illegitimate  children;  see  ffc  Holtlied  r.  P  R 
251;  Re  Brandon.  7  P.  R.  347;  Re  Smith.  8  P.  R.  23-  Reg  v  Br 
nardo.  yonr.1'  Cup.  1891,  1  Q.  B.  194;  1891,  A.  C  388;  Reg  v  Irm 
«(roii3.  1  P.  R.  (1;  llrx  v.  .Ycii-,  20  T.  L.  R.  383;    Re  UpMove.  :,  O.  W 

As  to  the  support  of  illegitimate  children:  see  R.  8.  O.  c.  ir,4 

OnardUM.— 7-At'  ln/an(»  Aet  (R.  S.  O.  c.  133),  s.  28.  is  as  follows:- 

«8.— (1)  On  the  death  of  the  father  of  an  Infant,  the  mother.  I' 

surviving,  shall  be  the  guardian  of  the  Infant,  either  alone    when  ni 

gliardlan  has  been  appointed  by  the  father,  or  jointly  with  any  gitar 

dian  appointed  by  the  father. 

As  !o  the  right  of  a  mother  as  guardian:  see  Re  Y  1899  1  lli 
ii26;  80  L.  T.  311. 

(2)  Where  no  guardian  has  been  appointed  by  the  father  or  If  th' 
guardian  appointed  by  the  father  Is  dead,  or  refuses  to  art  Ihi 
Suprome  Court  or  the  Surrogate  Court  may  from  time  to  time  ai.twiii;- 
a  guardian  or  guardians  to  act  jointly  with  the  mother. 
'  (3)  The  mother  of  an  Infant  mav.  by  deed  or  will,  appoint  .in- 
person  or  i.ersons  to  be  guardian  or  guardians  of  the  infant  after  A' 
death  or  horselr  and  tl.e  father  of  the  infant,  if  the  Infant  bo  th™ 
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larrlcd.  and  where  ffuardluii  are  appointed  by  both  parents  they  8«e.  22. 
1  act  loutly. 

4»  The  mother  of  an  Infant  may,  by  deed  or  will,  provisionally  rrntiiiional 
ilnale  some  nt  person  or  persona  to  act  as  guardian  or  guardians  "'I'mtlh"''"' 
be  Infant  after  her  death  jointly  with  the  father  of  the  Infant,  ° 
the  Court,  aftor  her  death.  If  It  be  shown  that  the  father  Is  for 
reason  unfitted  to  be  the  sole  guardian  of  his  children,  may  con- 
the  appointment  of  such  guardian  or  guardians,  who  shall  there- 
1  be  empowered  to  act,  or  may  make  such  other  order  In  respect 
be  guardianship  as  may  be  deemed  Just, 

S)  In  the  event  of  guardians  being  unable  to  agree  among  them- 
n  or  with  the  father  upon  a  question  affecting  the  welfare  of  an 
nt,  any  of  them,  or  the  father,  may  apply  to  such  Court  for  Its 
ction,  and  the  Court  may  make  such  order  as  may  be  deemed  Just: 
M.  V.  c,  35,  s,  21. 

'hli  Act  Is  In  terms  slmlUir  to  Imp.  Act,  49  ft  50  VlcL  c.  27. 

tie  Court  haa  Jurisdiction  to  remove  a  guardian  appointed  by  the  r.otomi  „i 

Mr,  under  sec.  :S   (<).  after  the  father's  death,  if  that  course  isS"*"""" 

Ihe  welfare  of  the  Infants:   He  UcOrath.  1892,  2  Ch.  496;  1893.  1 

143;  and  see  Kr  a..  1892,  1  Ch,  292,  where  an  appointment  by  the 

ler  was  adopted  by  the  Court  though  the  guardian  was  not  ap- 

ted  to  act  jointly  with  the  father. 

s  to  the  father's  power  to  appoint  a  testamentary  guardian,  and 
)  the  powers  of  guardians  so  appointed;  see  The  InfanU  -Irt  (R. 
c.  153),  s.  3, 

teUgtmu  Sd«s<l«,— As  to  the  father's  right  to  control  the  Kdlsloo. 
lous  education  of  his  children,  recognized  by  The  Infantt  Act  (sec.  "J"f'l°" 
ice  Re  Agar  Ellis.  10  ch.  D.  49,  where  the  father  was  held  not  °  '""' 
ive  forfeited  his  right  by  promising  his  wife  on  their  marriage  that 

children  should  be  brought  up  of  her  religion:  see  also  Jtr 
nt.  11  Ch,  D.  5«S:  Re  DUkton.  12  P.  R.  fif.9;  Kr  Sranlan,  40  Ch. 
X);  59  L.  T.  599;   Ke  CftlHman.  25  Ont.  268;  and  Be  Xcvin,  1891. 

299;  He  Fttuldi,  12  O.  U  H.  246;  «/■  McOralli.  tupn. 

ut  the  right  of  a  father  to  control  the  religious  education  of  his 
It  not  absolute,  and  In  the  case  of  an  Infant  having  no  religious 
Ictlons  of  Its  own.  his  desire  may  be  overruled  by  the  Court  upon 
deration  of  all  the  circumstances  of  the  case,  and  having  due 
d  to  what  Is  apparently  beat  for  the  child's  welfare:  Ke  Kenna.  29 
R.  590. 

le  father's  right  to  have  his  Infant  children  educated  In  his  rclt- 
falth  may  be  lost  If  he  allows  them  to  be  educated  In  another 
for  such  a  time  that  It  would.  In  the  opinion  of  the  Court,  be 

ary  to  the  children's  Interests  to  alter  their  religious  education. 

velfare  of  the  children  Is  of  paramount  consideration:  Itc  \eicton. 

1  Ch.  "40;  73  L.  T.  692. 

le  fact  that  the  Infant's  mother  and  sole  guardian  has  married  a 
n  of  a  religion  dlHerent  from  that  of  the  Infant,  was  con- 
'd  to  be  no  ground  for  Interfering  with  the  guardlaniihlp  of  the 
?r.  when  no  attempt  was  made  by  the  step-father  to  interfere 
the  Infant's  religion:  fie  A"..  lS;i;i.  1  ch.  f.2«;  si)  u  'F.  311. 

Condon  v.  Folium.  57  L.  T.  154.  a  child  was  allowed  to  he 
ht  up  of  its  mother's  religion,  as  It  was  maintained  by  her.  and 
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the  father  was  Indifferent  «od  madf  opiraHlttoii  only  for  the  salo  o' 
vexlnK  the  moibrr.  It  was  uUo  hrli]  that  thi>  father's  llvlnc  in  udul 
tery  was  not  a  relevant  fact  to  the  queiitlon  of  hla  rlsbt  to  contrul  ih 
rellglouM  education  of  his  child. 

A  Protevtant  on  his  marriage  with  a  Roman  Catholic,  agreed  ihui 
their  children  should  be  brought  up  as  Homan  ('athollcs.  but  a  sun 
should  when  old  enough  be  permitted  tu  change  his  religion.  A  bo\ 
was  born,  baptized  and  brought  up  a  Roman  Catholic.  The  father 
died  lni(>state,  only  expreailng  a  wish  that  his  aon  should  go  to  un 
EngllHb  Protestant  School.  It  was  held  that  having  regard  to  th^ 
Indication  of  Intention  on  the  father's  part,  and  the  iiresent  urn! 
future  benefit  of  the  eon,  hta  mother  ought  to  be  appointed  hi< 
guardian,  and  he  be  brought  up  as  a  Roman  Catholic:  Re  Vlarkr.  2: 
Ch.  D.  SIT;  31  W.  R,  ^7 ;  47  L.  T.  84;  and  where  there  was  ni 
father,  mother  or  guardian,  and  therefore  no  one  entitled  to  ih-' 
ruHtody.  or  to  say  that  tue  child  was  to  l>c  brought  up  In  any  parthu 
lar  religion,  and  it  appearing  to  the  Court  to  be  best  (or  the  tnterisi 
of  tht>  child  that  she  should  be  brought  up  as  a  Protestant,  it  was  .«o 
directed,  notwithstanding  that  she  had  been  baptized  by  a  Rouiuq 
Catholic  priest;  We  Xevin,  1891.  2  Ch.  299;  6.")  U  T.  35.  An  ante- 
nuptial agreement  that  the  child  should  be  brought  up  as  a  Roman 
Catholic  was  held  not  binding  on  the  father,  who  was  a  Prot>'Hiant 
/'',:  and  see  Itv  MtOrath,  and  other  cases,  tupra. 

Where  a  testator,  a  Protestant,  appointed  his  slater  to  be  guardian 
of  bis  Infant  daughter,  and  four  years  after  the  sister  became  a 
Roman  Catholic,  it  was  held  In  these  circumstances  that  It  was  for 
the  Iwneflt  of  the  Infant  who  had  been  brought  up  as  a  Protestant  tha: 
the  guardian  should  be  removed:  f.  v.  f'..  1901,  1  Ch.  688. 

Where  both  parents  of  an  infant  Jew  aged  14  were  dead,  and  ht 
desired  to  be  educated  as  a  Christian,  he  was  ordered  to  be  so  .'du 
cated.  notwithstanding  the  objection  of  bla  guardian;  but  a  girl  of 
eleven  was  considered  to  be  too  young  to  make  a  choice  of  religion 
He  W.  W.  rf  Jtf..  1907.  2  Ch.  557. 

Where  infants  interested  in  real  estate  In  England,  whose  father 
was  dead,  were  living  with  their  mother  out  of  the  jurisdiction,  and 
she  was  one  of  their  testamentary  guardians,  an  order  was  made  at 
the  instance  of  their  two  other  guardians  declaring  In  what  faith  they 
should  be  educated:  Rr  itontagu.  28  Ch.  D.  82. 

B«les  of  Eqmltr  to  PwTall.— This  provision  in   s    22    Is   10  tli^ 

sameeffectasEng.  J.A.  1S73.  8.  25  (11).  In  It*' Tvrry  d  WAife.  32  Ch  D 
14.  it  was  denied  by  Lord  Esher.  M.R..  that  any  such  dlfff  ■  ence  betwtvn 
the  Rules  of  Law  and  Equity  existed ;  and  see  Pugh  v.  Heath  7  App 
Cas.  237:  KcanU-y  v.  PhiUpa,  10  Q.  B.  D.  41;  Loue  v.  Dixon.  Hi  Q  B  D 
455. 

This  section  relates  to  matters  of  substantive  law.  not  mere  prac 
tlce:  friendly  v.  Carter.  9  P.  R.  41;  Dalyrmple  v.  Lvtlie.  8  Q  B.  D.  0; 
f  n  o^l?^'  V.  Jfc.4HJr.,r.  4  Q  -.  a  210;  HarH*0H  v.  Itutln».l.  \^r.. 
1  «.  B.  142.     Matters  of  practice  are  now  governed  by  the  Jtules. 

The  following  decisions  Illustrate  this  section:  — 

The  old  learning  on  the  subject  of  "conversion"  at  law  is  no; 
Imported  Into  the  Judkature  Art:   .^tims-jH  v.  Blork.  11  Ont.  3C.  K'J. 

Where  the  terms  of  a  bill  of  sale  are  such  as  to  bind  after-acqulr^J 
goods  in  Lqulty.  the  title  of  the  claimant  must  now  prevail  as  again.^t 
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exPi'Utlon  cr*'dltor.  under  thU  Hpttton:   pir  Lueh.  .1.,  \V.   N.   IS75.  S«  **■ 
i;  iH-r  Archibald.  J..  W.  N.  lS7t!.  Ii4. 

The  rule  of  Equity  now  prevails  that  intors  of  admlnlntratlon, 
en  obtained,  relate  back  to  the  death,  and  It  In  niifflrlcnt  If  a  platit- 
aulng  as  administrator  qualifies  before  trial:  Tiirr  v.  itobinHon.  1<> 
1.  433;  Dovf*'  V.  Diamond  FUnI  GJann  Co..  H  O.  I^.  R.  499;  niiii  v. 
iqvtcr.  S  O.  I-.  R.  712;  Johnston  v.  Dominion  of  Canufta  O.  if  .4,  Co. 
0.  L  a  462. 

Where  aaseta  have  come  Into  posxeBHlun  ol  the  executor  and  ure 
irwards  lost  to  the  estate,  the  rule  In  all  Courts  now  Is.  that  iht> 
rutor  cannot  be  charged  without  some  wilful  default:  Job  v.  Job. 
b.  D.  56:';  and  see  Uarb'T  v.  llutknll.  \2  Ch.  D.  :.:u. 

Since  the  Judicature  Act  there  Is  only  one  Court,  and  the  rules  of 
iiltr  prevail  In  It;  therefore  a  tenant  in  possPSKlon  holding  under 
afreement  for  a  lease  (of  which  specific  performance  would  bn 
^reed:  i^wain  v.  AyrcM,  21  Q.  B.  D.  at  p.  'iQA).  has  no  longer  two 
Rtti,  one  a  leRal  tenancy,  from  year  to  year,  and  the  other  an 
iltable  tenancy  under  the  agreement.  He  holds  as  If  a  leaae  had 
D  sraated:  Walth  v.  LotitiUilr,  '*l  Ch.  D.  9;  Lowther  v.  Htavvr,  u 
D.  364;  Re  Maughnn.  14  Q.  B.  D.  !)G6:  AlUiuaen  v.  Brookimff.  ZS 
D.  55»:  Pugh  v.  Hvath,  7  App.  Cas.  :;37;  Crump  v.  Temple.  7  T.  L.  R. 
;  Magee  v.  Oilmour.  17  Ont.  App.  27;  IS  S.  C.  R.  ."9;  but  thU 
trine  can  only  be  applied  In  cases  in  the  County  Court  In  which  the 
irt  Is  competent  to  exercise  equitable  Jurisdiction:  see  Fo»trr  v. 
've».  1892.  2  Q.  B.  25:>;  67  1..  T.  .^S7.  The  landlord  has  the  same 
bt  of  distress  as  If  a  lease  had  been  executed,  and  he  cannot  dls- 
In  by  virtue  of  a  legal  title  If  he  cannot  distrain  under  the  agree- 
at:  Watth  v.  Lonsdah;  21  Ch.  D.  9;  and  see  Lottthrr  v.  H^nvfr.  41 
D.  248.  So  in  actions  to  re-enter  for  breach  of  covenant  in  a  lease 
Court  will  dispose  of  questions  In  their  equitable  rather  than  their 
il  aspect  In  cases  where  under  the  former  practice  the  Court  of 
mcery  would  have  relieved  against  a  forfeiture:  Buckletf  v.  Beigte. 
Dt.  85. 

But  It  would  be  a  mistake  to  assume  that  In  all  cases  an  etiultabte  Ur«l  snd 
ite  Is  equivalent  to  a  legal  estate.     The  equity  doctrine  that  "  where  I!?,".**,*'''' 
equities  are  equal,  the  law  must  prevail."  will  still  give  a  legal  title' 
)rlty  over  a  purely  equitable  one. 

rhus,  where  the  solicitor  of  a  lessee  fraudulently  procured  from  bini 
i6morandum  of  deposit  of  the  lease  as  security  for  a  loan  by  the 
citor,  and  upon  the  security  of  the  lease  and  memoraiidum  pro- 
ed  a  loan  from  on  innocent  lender.  It  was  held  in  an  action  by  the 
ee  against  the  latter,  for  the  delivery  up  of  the  lea,se.  that  this 
Ion  did  not  apply  to  enable  the  defendant  to  say  that  he  was  a 
chaser  for  value  without  notice,  and  retain  the  lease:  Jiim-s  v. 
■I.  W.  N.  1880,  170. 

It  has  been  held  In   England  that  where  an  executor  or  admlnls-  KQuity  rule  »• 
or.  after  the  commenrtnient   of   a  creditor's  action   for  adnilnls- J.'Jp{(J',^™''1,'y''' 
Ion.  and  before  judgment,  has  voluntarily  paid  any  creditor  in  full,  penonti  re- 
rule  in  Equity  and  not  at  Law  must  prevail  under  this  section,  and  i"-''^i'»"^^» 
will  be  held  to  have  made  a  good  payment,  and  will  be  allowed  It 
Sf3  at-rounts.  rven  though  he  mu>   have  haJ  notice  of  the  attlon 
)re  payment:  Ite  RancUffe.  Europmn  Sor.  v.  Rmtcliffe.  7  Ch.  D.  733; 
art  \.  Cohs.  24  Q.  B    D.  364;    Rr  WeUs.  4.'.  Ch.   D.  569;   but  quvre 
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Uf.  S3.  wbftbcr  In  On(.  tbli  wm  tbe  rulu  in  Kqulty:  sve  Thv  TrutUt  Ait  ilt. 

8.  O.  c.  121),  •.  53. 
rtrtnrrihip  Tbf  rule  of  Kqulty  In  tbe  atlmlnlitration  of  partnerBblp  aBNCt*  wu^ 

'**"■  applied  in  admtnlKlerlng  a  fund  In  tbe  iberlS'i  bands,  and  Joint  <-Hiat,' 

waj  applied  to  Joint  debti,  and  leparate  estate  to  aeparate  deblit.  to 
tbe  excluilon  of  any  legal  Hen  acquired  by  an  execution  creditor:  Mr 
further,  a*  to  tbe  applications  of  this  rule:  Re  Rub^,  H  Ont.  App.  :m 
Equitable  rules  are,  bowever.  only  applied  where  they  would  have  Ix^tu 
apiilled  formerly  by  a  Court  of  Equity;  <'.p„  tbe  plea  of  purchais, 
without  notire  bad  no  effect  on  a  case  under  the  concurrent  Jurlftdir. 
tlon  of  Equity  where  a  plaintiff  was  pursuing  a  legal  title  for  lenl 
relief:  J#aiiiiir«  \.  Jfiic,  29  Cb.  D.  725.  734. 

See  also  Ryan  v.  fUh,  4  Ont.  335;  He  Uodgton,  Birkilt  v.  H,m, 
doll-.  55  L.  J.  Cby.  241,  and  Trower  on  tbe  Fravalence  of  Equity  undvr 
the  Jud.  Act. 

m.i''.b'ii'."d       '■''"'  ■■"''  °'  "*  Common  I-aw  In  any  particular  matter  Is  not 
hmut*  necessarily  superseded,  because  equity  would  not  enforce  by  Injunction 

~t°l'n(o"."u  ""'  ''*•'  '■'«'"■  •"  *°'^'  '  P""-""-"".  "  O.  L.  R.  644.  In  that  «.„ 
the  question  how  far  a  tenant  tor  life  is  liable  for  permissive  wanle. 
was  under  discuBslon;  and  the  Court  held  that  the  fact  that  equity 
would  give  no  relief  In  the  case  of  permissive  waate  by  such  tenanii 
bad  not  the  oleot  of  abolishing  the  liability  of  iuch  tenania  at  Ian. 

The  defence  of  ■'  purchaser  for  value  without  notice  "  may  be  rdiid 
on  hy  tbe  transferee  of  such  a  purchaser,  although  the  transferee  may 
himself  have  bad  notice:  Jiou-(»er  v.  CarUon,  2  AUt.  242;  hut  this  rule 
cannot  he  Invoked  by  a  trustee  who  has  commiued  a  breach  of  truni; 
nor  will  It  enable  a  person  who  has  committed  a  fraud  to  shield 
himself  from  the  claim  of  the  person  he  has  defrauded:  see  Barroui 
Cote,  14  Cb.  D.  43;;;  42  L.  T.  S9I;  Oordoa  v.  Halland,  108  L.  T.  385. 

fe";l,°"2  to        23.  The  provisions  of  sections  16  to  22  shall  be  in  fone 
"I'co,',;,..      """1  ''«ve  effect  in  all  courts  so  far  as  the  matters  t.i 

which  they  relate  are  coRniisable  bv  such  courts.    34  Oc.i 

V.  c.  19,  s.  2.3. 


to 


Taken  from  Eng.  J.  A.  1873.  s.  91. 

.  f ,""' "J"'""  "■»  Ru'"  "'  I-aw.  which  are  enacted  by  section  16, 
apply  In  all  Courts:  see  BuiUir,g  ond  j:,onn.  r(r.  v.  Helmroi.  19  C  I.  J 
D   3"    ^"^  "■  "'"  "'""'•  "  «  B.  D.  504;  Po»„r  v.  Minor..  7  Q.  11 

1893,  I  Q.  B.  104;  foster  v.  Knvci.  1892,  2  Q.  B.  255. 


APPEALS. 
TnE  Appkllaje   Divisiov. 

tel'o'."  ..a";,;!';,  ^."'l™'""  ""■  '»  "'^'""'^  '"-e-l.  although  the  cou.. 
couBH^  !^  „f  ,  '^''™'  ^°""  °'  •""'"^"■'■•<'  'or  Ontario,"  it  .a. 
Zie''a„.  •Tr.'^™°°;°'  ""■'""'"''•  '"■  "T"'^  "iKh  Court  of 
in  ""  .  "^,,,."rr,  ':°.""  »'  *"■"•«'■■•  In  whose  names  the  proceedinss 
under  thir,         °'"=""'»  ""'  ™rri,-d  on.    The  High  Court  of  Jusll.-.' 

Ihe  Court  of  Appeal  was,   with   some  oxceptlons,  a  purely  appellai.. 


Ari'Kl.l.ATK    .M  K(*l'U"rH)N. 


lo:t 


iumI.  Vnder  tht>  former  runatUulioa  of  thi^  Court,  an  ftppvfti  luy  A|>i>ritKi- 
m  It  Judite  of  the  Hl|h  Court  tu  a  Ulvlnlonul  Court  cumpo»d  or  J"'i"l<''<<<"> 
tt  JudgM  of  thtt  High  Court,  and  In  n-rtain  pattes,  an  appeal  lay 
m  thf>  IMvtttonal  court  of  lhi>  HiRh  Court  to  th«  Court  of  Appeal. 
The  Lnte  H^form  .4.  .  tmn  it  Kdw.  7.  c.  2S(.  which  took  offoct  on 
tit  January,  19\3,  a  cbanRc  wan  orr^rtrd,  and  thv  Suprrme  (^our: 
Judicature  waa  rt>con*tltnted.  ItR  tttlr  waa  cbanired  to  "  th<'  s<t- 
me  Court  of  Ontario."  whirh  was  constttuted  of  two  Dlvltlona.  7'/i>* 
jk  Court  IHviMioH  and  '/'Ac  AppiHittr  IHviuiOH.  The  High  Court 
rltlon  is  tn  pfTrrt  atlll  th^  Court  of  flnt  Inatance.  but  It  In  witbou' 
r  tppellate  Jurladlctlon  i>xrf>pt  In  tbe  raoe  of  appeala  from  'ht<  Loral 
IgM,  and  offlrera  of  Ihp  Court,  and  undt<r  rertuln  Domdiinn  Statutf»: 
,  iM  pott.  p.  11(1.  Uoth  the  ttlRli  Court  DlvUion  nnd  tlif>  Appellate 
iBlon  are  now  men*  parts  of  the  buthc  Cintrt,  nann-Iy.  "  Tbe  Siiprprnt- 
irt  of  Ontario."  In  whoj<p  nanif  lioth  br:in<hfa  of  the  Court  .-xprc  Ise 
Ir  rfspcctlve  Jurlsilfrtlon :  j<cp  mv.  VI.  suprn. 

The  ne*.  reault  of  tbt-  chnnK*  thua  effectrd  waa  to  abollah  the  Inter- 
diate  appeal  which  formerly  ixlatt-d  and  tu  glvu  1:  gautM  but  one 
leal  from  tbe  declalona  of  Jiidgva  of  the  High  Court  Dlvlalon  to  a 
lunal  conHtltuted  Koniewhiit  ttiinllarly  to  Ilie  former  Court  of  Ai>- 
1:  and  at  the  same  time  tn  do  away  with  the  aeroblance  of  there 
ig  two  Courts. 

Tbe  Court  of  App'al  and  High  Court  of  Justice  formerly  conatltuti^d 
ptfect  separate  and  dlatlnct  Cuurta;  and  Judges  wert>  appointed  to 
(udgea  either  of  the  High  Court  of  JUBttce.  or  of  tht-  Court  of  Appeal. 
Tbe  former  Court  of  ApiH-al  waa  normally  composed  of  Judges 
olnted  to  tbe  Court  of  Appeal,  but  where  for  any  reaaon  a  Judge  of 
Court  of  Appeal  waa  prevented  from  sitting,  one  uf  the  Judges  of 
High  Court  of  Justice  waa  accustomed  to  supply  tbe  place  of  the 
rat  Judge.  How  far  tbla  was  constitutional  (havlnx  regard  to  the 
N.  A.  Act.  a.  9ti).  may*  perhaps  be  open  to  question.  Under  the 
lent  arrangement  the  Appellate  Division  la  no  longer  composed 
Biaily  of  th''  Judges  appointed  to  tbe  Court  of  Appeal;  the  flrst 
Ulonal  Court  la  so  composed,  but  the  second  and  any  other  Dlvl' 
lal  Court,  which  may  be  required,  la  to  be  composed  of  Judgoa  of 
High  Court  Dlvlalon:  see  sec.  .19.  infra.  The  Appellate  Division,  as 
■  confltltuted  Is.  therefore  composed  (rti  of  Judges  appointed  to  tbe 
rt  of  Appeal:  see  aeo.  S9  (H.  and  (b>  of  Jndgea  to  be  aelected  from 
le  appointed  to  the  High  Court  Division:   see  ae<-.  39   (2>    (3). 

JrBtsnrrfmit  or  xwr  Appfilati:  Divisikx, 
rhe  Jurisdiction  of  the  former  Court  <>f  Appeal,  which  Is  now  vested  Jiiri«iiFMnn 
he  Supreme  Court,  waa  detln»'l  by  tbe  Judicature   Act    (R.  S.  O.  pj^.f^'-.^n""** 
',  c.  iU^sPCtlon  49  was  as  foUuws:  — 

'49.  Tbe  Court  of  Appeal  Hhall  continue  to  be  a  Superior  Court  of  Juriiidictii.n 
jrd  with  appellate  Jurisdiction  In  civil  and  criminal  cases  and  AnSa'r'  **' 
ters.    4  Edw.  VII.  c.  n,  a.  2." 

Mminal    Jnrlidictioa    of    the    AppelUta    DlTiaion.— This    Art  ( riminfti    jur 

I  not  enlarge  the  civil  Jurisdiction  of  tbe  Appellate  Division,  and  (^"'I'ViSv  "' 
ourae  cannot  give  It  any  criminal  Jurisdiction  which  It  does  not  iMv^itio*n!^ 
rwisf-  possess:   see  Co*  v.  Haket.  15  App.  Cas.  thr  Lord  Bramwell. 
27.    The  criminal  Jurisdiction  of  the  Appellate  Division  now  ex- 
Is  only  to  those  cases  In  which  it  ia  conferred  by  Dominion  legisla- 
.  and  thoflp  in  which  an  appeal  Is  given  by  statute  of  tbe  Province 


\ 
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A|irrlUt« 
JiirMlttloii 


in  rripfct  of  brearbri  of  Uwi  wKbIn  tb(>  powrr  of  Ibe  Hrnvluii'  ui 
en«rt.-  *r*  H>g.  v.  Ln,  13  Oot.  App.  TiL'rt;  Thr  nummary  ronrlf-rioni  .rt 
IH.  8.  O.  c.  VOl;  Hii.  V.  ('>i*lii;.  it  Ont.  \rp.  341:  ■■d  Um  (roD, 
ord«ri  made  by  tba  Hlgb  Court  DItIiIod  rafualog  a  'kdbrof  '-orpui.  or 
Rfuilag  to  dlacbarge  a  prlaontr  In  crimlaal  procMdInii  upon  ■ 
rMurn  to  a  hubfut  ivrfut;  ■««  29  A  30  Viet.  c.  45.  i.  fl  (whlcb  In  to  b>. 
round  at  p.  44e  la  iba  voIubp  ot  ibo  Utaiain  of  Canada  and  ih. 
Provlnrea.  bm  raptaiad,  aad  xot  not  larludfd  In  R.  B.  C.  IMM):  Kra.  \ 
Brou-nc  a  Ont.  App.  3««,'  /('■».  v.  SonrArr.  4  Ont.  App.  HI.  In  lb™. 
I'awi  It  waa  bald  tbat  tbore  waa  no  appeal  under  tbe  latter  atalutf  t« 
the  Court  of  Appeal  from  a  alnile  Judfe;  but  aee  contra,  Hrg.  \  m 
VMr.  27  Ont.  App.  308.  where  TAf  Oahirio  Unbent  Coipu  Ail  i  II.  n  ,) 
c.  841,  waa  aiaunied  to  be  applliablr,  but  the  Appellate  DIvleloo  .an 
now  undoubtedlr  entertain  auch  appeala.  Where  a  habena  tvrpu  \i 
refuted  an  appeal  Ilea  to  the  Appellate  Dlrtalon  and  lu  iudnnent  {, 
Unal:  eee  Tiiplor  v.  Hnll.  30  Ont.  475.  No  appeal  to  the  Apiwlliif 
Olvlalon  Ilea  from  an  order  of  the  Hlfb  Court  DiTlilon  dlacbarnlnit  a 
priaoner  on  Ibe  return  of  a  habnu  nrput  In  a  ctTll.  and  a  torttori  In  a 
criminal  proceeding:  aee  C<a  v.  Hfi»r,.  is  App.  Car  liO«  (and  aee  i^r 
Lord  Halibur;.  L.C..  pp.  514  and  522). 

The  "Court  of  Appeal"  referred  to  In  Cr.  Code.  a.  1013.  »a» 
•the  Court  of  Appeal  for  Ontario":  aee  Cr.  Code,  a.  2  (7);  and  thai 
Court  la  now  the  Appellate  Dlvlelon  of  the  Supreme  Court:  aee  latr.! 
«.  12  note. 

."rKi  ,L",.        '°  ""  ""  °'  '■""'""I"'""  under  Dominion  leilalatlon  there  wouW 
■  eeem  to  be  no  appeal  to  the  Court  of  Appeal  unleaa  one  la  given  by 
Dominion  legtalatlon. 

For  loatancea  In  which  the  former  Court  of  Appeal  eierclaed  appel 
late  Jurlidlctlon  In  criminal  caaea  arlaing  from  a  breach  ot  Provincial 

!"'"'/.','  *t'  "'■''■  '•  '^""-  "  °°'-  *»■  ^":  ""■  "■  SXW".  1»  Onl 

.        .5i'    J'-  '•  '""'•  "  °'"-  *""•  •";  ""■  »■  eiHorne.  19  Ont. 

"h"'    IV   ff-  '■  "^'"''  '  °°'-  *"»■   "'•    <»"""  <"«  ™««  aroae 

under  J-'Klijaor  ii.en*-  Act.  R.  S.  O.  c.  215,  a.  3),  and  Kca.  v   E* 

i'"A    ■   o^""'-  *"''•  ""■  ""•  '•  ^"O'-  "  »■"•  ASP-  221  (under  R. 
feS.,''.       T  '■  "i    **•  '°  ""  ''»"•'•"«  •uthorlty  ot  a  Provlnrlal 

Oc«.  tor  Ontario  v.  BamlUon  Street  Bollirni,  Co.,  1903.  A.  C   5-4 


TiTil   jnrli. 
d,ri;nn    ot 


1.  .'n  JM.'L"'^""°''"i  "■"■  ""  '"rt"*'"'""  0'  the  Appollale  DlvUlon 
la  appellate  only:  aee  Broita  v.  Collin.,  W.  N.  1883.  155. 

of  t^j'Jnf'',';^'™*,".*'  **•  *»»•"'*•  IM»«.I.».-The  lurladlctlon 
anoe^rate" T,  .  I  "  °°  '°  '""  '""  "  '«'"'>'  ""«'"»'  »""  1'-"^ 

tlons  .,l..i6  of  nc  Juttmturr  Art  (R.  S.  O.  1897,  c.  51),  and  the  \,-.» 
referred  to  In  those  aeitions:  see  in/ro. 

Jnc'rl'^^r"'^  Jurladlclon  In  Provincial  el«.tlon  caaea  (a.  1:.,;  and 
lf,t„,i„r„fo       r     ^  "™""'^'"'  1"""»n«  referred  under  r*,  .•„»- 

ob,^i^<^X  '"""^'  ""■<»"  "  li«nted  In  a  civil  proceeding.  c.« .  tor 

alon  fro™  T„\Z°'',  "    \'='""'-  "  '"""^  »"  """«  Appellat/ Ul.l- 
sjon  from  an  order  ot  attachment  for  diaobedlence  to  the  writ-  H  «  0 

,'^',\:  '"'.■      ■;;  '*■  '"'""■  "•*  '"'''■  '■  Barnarilo.  2.1  Q.  B.  D  305:  an  anriial 

mand'ogTo™;?',?'""  "^  ""  '^°°'  "■'  "^"^  »'  >  ""''^  '"o"'  - 
manaing  a  p.raon  to  custody  upon  a  return  to  a  hobco,  cot^wt  Issued 


^^ 
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idcr  R,  8  O.  f.  84:  if*  7 A.'  OntnHo  Hnbnm  t'orpuit    l-f  (K.  8   O.  c.  App.iifti^ 
\.  I.  R;  Itr  Harp*T.  n  Ont.  8.T.  anil  ipctlon  'i%  (3>.  rUuw  ti)  infra.     iurUdkii'tn 

ro  tb«  At>|M>llBlf»  DMiilun  U  now  Vfiti-<J  the  JurMlcituii  at  thi* 
>urr  Court  of  At>t>fal:  Hfr.  Vi.  Buprn. 

By  TA*'  /HdimfHrt-  .1.  r  \  H.  8.  O  l!4!»7.  c.  51  >,  It  wm  inacted: 

•1.  Tb«  Court  of  Appval  iball  have  pow«r  to  quuh  prucfcdlnai  M*r  quwh 
CUM  brouffbt  brforr  It,  In  which  appt'al  dowa  not  It«,  or  whire  aurb  i>i^"--'>iin'* 
DCfvdtnga  are  Ukro  agalnal  Rood  faltb.    &8  V.  c.  12,  a,  46,"  ^^'^ 

Wberff  a  party  bad  lodged  an  appeal  contrary  to  an  undertahlnit  he 
d  ilrfD  not  to  apiteal.  It  wan  bdd  that  the  Maitcr  In  Chanib'Tn 
d  Jarlidlctlon  to  Fntorce  tbe  undertaking  by  vetting  aitlde  tbr*  prn^ 
dinfi  In  appf  al :  /)(>miafon  v.  HaMatf,  M  P.  R.  106. 
Th*  proper  mod?  of  Invoking  tbe  powrr  of  tbe  Court  li  to  inov<' 
Quiab  ibp  apiwal  at  tbf>  aarllrat  moment  after  the  appeal  li  lodgeit 
ton  the  motion  coming  In  the  Court  may  diapoae  of  It  or  direct  It  *  " 
ind  for  argument  along  with  tbe  appeal:  ^'I'tfrrul  Uff  Atturancr 
SiidoU.  22  O.  L.  R.  »r>. 
Br  Thr  Judiatturf  Act  (K.  S.  O.  !}(»:.  c.  :>!»,  It  wai  •'Oacted:  - 

"81.  The  Coart  of  Appeal  «hall  have  iwwer  to  diamlaa  an  -i  .i)-ul.  r„  ^.v  ■ 
five  any  Judgment  and  make  any  decree  or  order  which  oiij^t  \-c  "'"^  ■     ' 
re  been  made,  and  to  direct  the  Uaue  of  any  procpta.  or  tbe  uxlnK  ",',  Vi'  i  ■>* 
any  proceeding!  In  tbe  Court  below,  or  to  award  reatltutlon  ^triJ 
meat  of  coata,  or  to  make  such  further  or  othar  order  aa  the  ca»« 
r  regulre.    T'i  V.  r.  12.  s.  47  ":  and  iwe  gee.  ^7  po$t. 
Tbe  Court  may  make  auch  order  aa  la  JuHtlfled  by  tbe  law  aa  thi>n 
■ting,  though  the  effect  be  to  vary  a  declaion  of  the  Court  below. 
Ich  waa   In   accordance   with    the   then   eilating   law:    QuUter  v. 
pltton,  47  L.  T.  6«l;   Rf  OiUftpte  and  Toronto.  19  Ont.  App.  Tin. 
While  there  li  no  rule  of  law  or  procedure  which   prevents  the  r^^i^w  «t 
preme  Court  of  Canada  or  any  Intermediate  Court  of  Appeal  from  "i'i«>«ti.>ni  of 
erslnr  the  decision  at  the  trial  on  the  facta:   DemptUr  v.  Ittria,  '*''' 
^;  3S  9.  C.  R.  1'92;  nevertbeleaa  the  Supreme  Court  of  Canada  In 
discretion   baa   refuaed  to   reconsider   concurrent   findings   of   tbe 
ms  below  on  the  facts:  aee  Mitlthrwt  v.  Bouchard,  28  S.  C.  R.  5,S0: 
/.  Ity.  Vo.  V.  HainvUU\  29  S.  C.  R.  201;   and  see  Allrn  v.  Queb-r 
nhousf  Vo..   12    App.  Ca».    101;    56   I*   T.    SO;    Whitnt^v  v.   Jof/re.   !>a 
r.  74;  and  the  rule  generally  followed  by  Appellate  Courts  Is  not  ta 
lew  the  findings  of  tbe  Judge  of  Brat  Instance,  where  his  declslnii 
ends  upon  the  balance  of  testimony:  Hair  v.  Krntit'fly,  S  Ont.  App. 
:  Cook  V.  Patter»on,  10  Ont.  App   645;  Rawyer  v.  Hodgson.  IS  O.  L. 

The  appellate  Court,  however.  In  not  deterred  from  reveralnn  sui  Ii 
udgment  merely  by  the  consideration  that  the  JuUbp  of  (irst  In- 
ncf  had  the  advantage  of  seeing  the  demeanour  of  the  witnesses 
I  their  manner  of  giving  their  evidence,  unless  the  derlalnn  of  tbe 
p  rests  upon  the  credibility  of  the  witnesses,  and  the  Judge  tn 
^rminlng  the  credit  to  be  given  to  them  proceeded  upon  their 
leanour;  see  Day  v.  Broxrn.  18  Gr.  BSl;  Morrison  v.  JJobinson.  19 
4S«;  Armatronti  v.  Gntje.  2.1  Or.  1;  Ryan  v.  Rynn.  7,  S.  C.  R.  40C,; 
'  Metoii.  4  8.  C.  R.  648;  LittU:  v.  Brunker,  28  Or.  191;  The  Glnn- 
iftfo.  1  P.  D.  aso;  Bitiibv  v.  Divkinuon.  4  Ch.  D.  24;  Symington  v. 
■iifffon.  L.  R.  2  Sc.  App.  424;  Gray  v.  TumbuU.  ib.  53;  Hfrifjrnvi' 
Urd.  20  Ch.  D.  22;  Tntmpour  v.  Saytor.  1  Ont.  App.  104;  Taulor 
■""'/I'.r.  If,.  I'fli;    n,.  ifan>totph.  lb.  XX\  ■   The  Milanese.  4H  L.  T.   lOT; 
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BUklum  V.  i<iiii'>:i»<.  19  S.  C.  R.  362:  Wamr  v.  Huriiiy.  li;  g  (• 
"■  H.  IM:  X.  Uritiali.  cIk:.  Co.  v.  Tourvilh:  23  S.  C.  H.  177;  Caglilm 
V.  vumbcrland.  1898.  1  Ch.  704;  78  L.  T.  540;  Lc/i'uiiMim  v.  I!i„u 
iloin.  28  a.  C.  R.  89;  Hnuii  v.  J)oi/.  41  S.  C.  R.  134;  Drake  v.  CiiWii  ;i 
2  O.  W.  N.  282;  Welhr  v.  ilcDonald  UclHllan  Co.,  43  8.  C.  H.  S.".. 

For  rules  for  the  aseiTtalument  of  facts  from  tbe  evidence  of  twn 
vltnesses  of  equal  credibility  wbo  contradict  one  another;  see  //  ir 
Kaator  rf  Son.  Elr.  v.  Coleman.  11  0.  L.  R.  262. 

Where  the  appellate  Court  has  tbe  same  materials  before  it  i^ 
tbe  Court  whose  decision  it  Is  reviewing,  tbe  above  considerations  dn 
not  apply:  Redgrave  v.  flurii,  20  Cb.  D.  23;  e.g..  where  evidence  »b.< 
taken  by  commission:  Malzard  v.  £ffirf.  27  S.  C.  R.  510:  and  thn 
Court  will  exercise  its  Judgment  on  the  evidence  just  as  it  would  on 
a  question  of  law.  It  will  reverse  the  Judgment  if  satisfied  that  it 
Is  wrong:  Berdan  v.  Orecnwmd.  20  Ch.  D.  789  «. ;  ^oncs  v.  HmgX  , 
Ex.  D.  122;  Prentice  v.  ConwHiJofcd  Bank.  13  Ont.  App.  69;  Balemm 
V.  Middleiez.  27  0.  L.  R.  122;  otherwise  It  will  alBrm  it:  SKminjt™ 
V.  .•iiniiiiigtm.  supra,  p.  l(i.">;  Hale  v.  Keiiaedn.  8  Ont.  App.  l.'>7.  See  al,.i 
Corif  V.  rooli-j).  4  C.  L.  T.  24S;  Berlhier  Rlerlion  rate.  9  .><.  <■.  H  in 
Urasell  v.  Corl.T.  10  S.  C.  H.  105;  He  Houltan.  Oraliame  v.  Muullu'ii. 
94  L.  T.  454;  aed  vide  per  Loreburn,  L..C.,  Lodge  Holes  r  Co  v  li',d 
ncsHru.  1908,  A.  C,  at  p.  326. 

Where  the  case  does  not  so  turn  upon  tbe  credibility  of  the  wll 
nesses.  but  upon  tbe  proper  inference  to  be  drawn  from  all  the  evl 
dence  In  the  ease,  it  is  the  duty  of  tbe  Court  to  review  the  conclusion 
.  arrived  at  by  tbe  Court  below  upon  tbe  questions  of  fncf  Hitsi.ll 
V.  i,,-/rantoi».  8  S.  C.  R.  335,  Cameron  v.  Biekford.  11  Ont  Ap» 
..2  Thus,  where,  without  dlHering  from  the  Judge  as  to  the  credi- 
bility of  tbe  witnesses,  tbe  appellate  Court  came  to  a  different  eon 
elusion  upon  the  evidence,  documentary  and  written,  the  Jtidrment  «a< 
reversed:  Cameron  v.  Blettord.  11  Ont.  App.  52,  So  the  a;  ■  eMjto  Con- 
may  review  Inferences  drawn  by  tbe  Judge  below  from  undlsupttj 
facta:  fleul;/  v,  Orr,  13  O.  L.  R,  59. 

,J,TV/"''7'°"-  "  *  "■  "■  "'•  ■*""••  Brett.  M.R,.  said  that  ,1,. 

cat.    1.     T  ^r"  "'""""  "  >"'>■■  1»  ■>«  inconsistent  with  the  abo,. 
cases,  see  also  Hugden  v.  .vf,  Leonards.  1  P,  D,  209, 

In  appeals  to  the  Judicial  Committee  of  the  Privy  (  oundl.  wh,. 
here  have  been  concurrent  findings  of  fact  by  the  Courts  b."  v 
.he  question  In  a,„*al  In  tbe  P,  c.  Is  not  what  conclusion  he  P' 
.ould  have  arrived  at  It  tbe  matter  had  come  for  the  fir"  t  lin,- 
before  them,  but  whether  It  has  been  established  that  the  ■„ 
below^were  clearly  wrong:   .4„e„  v.  Quebec  Warckousc  Co.! yll„ 

But  where  a  case  has  been  tried  by  a  inrv   if  t»,«-„  i 

i^^^nij-t-is?  -Ch  z£SiyB  -^' 

I'^'m^rir-r-corrr-'''""^^^^^^^^ 

urg,d   could   no.   hav  satisfactorily  explained    I.    nn.l.- 


AI'PKM.ATK    JIRIHtUCTIOX. 


m 


Tilnatlon:  Thr  Utramahip  "  Tordi-nakjold,"  41  S.  C.  R.  134.    3rc  aUo  Appduu 
rHnif  V.  rroi(-«  .Vf»f  S.  Kit.  Co..  41'  S.  C.  R.   Snn;    TTftfff  v.  Victoria  Ji^'didion. 
n&rr  Co..  1»10.  A.  C  606;  103  L.  T.  323. 

rh«  Supreme  Court  of  Canada  refueod  to  Interfere  with  a  dectsloo  Qumiioo  of 
;h«  Court  of  Appeal  Id  a  matter  of  |)rocedurt>.  viz.,  whether  a  ver-  iTuffdure. 
.  of  a  Jury  waa  a  general  or  a  aperial  verdlrt:    Toronto  RaiUcai/ 
V.  Batfour,  32  S.  C.  R.  239. 

The  amount  of  damageB  awarded  by  the  Judge  at  the  trial  will  not  Damiic<>i 
Interfered  with  by  an  appellate  Court  unless  clearly  unsupported  ■*»''<i'^*i  ^t 
evidence  and  unreaBonable.  or  there  Is  some  error  of  fact,  or  law, '  "  '** 
partiality,  on  the  part  of  the  Judge:   Vonartte  v.  Dun,  18  S.  C.  R. 
;   Montnal  Oaa  Co.   v.   St.    r aurrnt,   26    S.   C,    R.    176;    In    MrQurr 
'^rtaoott.  4  O.  L.  R.  280,  the  damages  were  reduced  from   $l..>ou 
;900;  but  it  would  seem  that  this  cannot  be  done  except  by  consent: 
ft  V.  Watt,  1W5.  A.  C.  115;   92  L.  T.  4S0. 

Tile  Court  has  power  under  this  section,  and  sec.  27  (3)  to  Increase 
\uge»  awarded  to  a  rettpondent  without  a  cross  appeal  by  him: 
onto  Junction  v.  ChriatW,  2.i  S.  C.  R.  551. 

rt'here  moneys  and  costs  are  ordered  to  be  refunded  by  an  appellate  R..fund  of 
rt,  Interest  thereon  Is  payable  at  the  rate  of  5  per  cent,  but  the  """"*y»  °' 
llity  for  Interest  may  be  avoided  by  paying  the  fund  In  dispute  '^'""' 
I  Court:  Adams  v.  Coj-.  10  O.  L.  R.  9B. 


Jy  The  Judicature  Act  (R.  S.  O.  1897, 
oUows: 


f,  ."il).  s.  53,  It  waa  provided 


'  S3.  The  powers  of  the  Court  of  Appeal  may  be  exercised,   not-  rowt-n    of 
wtandlng  that  the  appeal  Is  brought  against  part  only  of  the  Judg-  ^'^^^^  "' 
it  of  the  Court  below;  and  may  be  exercised  In  favour  of  all  or  any  '  ''''*"•' 
he  respondents  or  parties,  although  such   respondents  or  parties 
not  have  apiwaled  from,  or  complained  of  the  judgment.     5S  V. 
I,  s.  48 ; "  and  see  see.  27  )  S ) .  post. 

)Qe  of  two  or  more  plaintiffs  iBakctt  v.  Attuood,  18  Ch.  D.  54 1,  or  A|>p»i  by 
iter-clalming  defendants    f Hester   v.  Hester.   71  L.  T,  Jour,   153).*""'^  "' 
re   the    claim    or    counter-claim    respectively    Is    dismissed,    may  *'"  "^* 
;al.  where  the  others  refuse  to  join,  they  being  made  resitondents. 

is  to  how  far  a  party  not  apiiealing  can  obtain  relief  on  an  appeal  When  nna- 
another  party:  see  Itlnck  v.  Blatk.  9  Gr.  413;  2  E.  ft  A.  419;  ■i''*^*''"*.  , 
pson  V.  UcArthur.  S   Gr.   84;    Topping  v,  Joseph.   1   E.   &   A.   305.  ,'o*Veiief"" 

K''nt  V.  Freehold,  etc..  I..  R.  3  Chy.  493;  Vaughan  v,  HnlHday. 
I  !■  Chy.  561:  Qilhcrt  v.  Jams.  16  (Jr.  27r>,  27'.';  Saffron  Waldcn 
rflt  Co.  V,   Havner.  14   Ch.    D.  406.   419;    IHlke  v.   Douplna.   .">   Ont. 

63  las  to  which  lee  1  O.  L.  R.  p,  294>;  Pet^kin  v.  MrFnrlnne. 
at.  A.jp.  254;  Re  ilnbouric.  12  P.  R.  252;  Etdail'  \.  Payne.  .'9 
r.  S04;  40  Ch.  I).  -.20:  Up  Raulins.  45  Ch,  D.  2.i9;  7'orortfo 
ztion  V.  Vhriatie,  25  S,  <'.  R.  .151;  Unrkin  v.  Rabidon.  7  Gr.  243; 
\ter  V.  Hunter,  24  W.  R  .■.27;  VhaUoner  v.  |.o6o.  1  O.  L  R.  292; 
K-Q'-n.  V.  Simpaon.  1901.  2  Ch.  671;   K*  L.  T.  325. 

Vhere  the  effect  of  a  judgment  on  appeal  of  one  defendant  Is  to 

blish  the  validity  of  a  transaction   between  two  defendants,   the 

Mrtlon  may  be  declared  valid  In  respect  to  the  other  defendunt 

has  not  appealed-:   t.indaay  v.  /mp.  »tee\  A   Wire  Co.,  21  O.  I* 

75. 
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Ain'fftl   by 
prmon  not  ft 
pftrty. 


Leave  M  appeal  may  be  Kfven  10  a  person  intereBted.  but  nui  a 
party;  Kc  Markhiim.  16  Ch.  D.  1;  He  Sri-urititi,  etc.,  Co.,  1894.  2  Cli 
41i>;  but  only  where  bis  Interest  Is  such  that  be  might  have  ben 
made  a  party  by  servipe:  fraufvur  v.  ^'iiUer,  ;to  W.  R.  3:;9;  geo  ^i;,, 
Langtry  v.  Uumoulitt.  11  Ont,  App.  544;  Woott  v.  MiiAtiih.  23  rh  n 
J4S;  H'ntson  V.  Vav .  17  fh.  R  IH:  Re  Chiggett.  31)  W.  R.  ^74;  f, 
p.  Tupper,  12  Cfc.  n.  3*S;  ffe  Voanpa.  Doggelt  v.  Hevelt.  33  W.  H.\*i 
':!  L.  T.  6Sl';  but  where  a  third  party  obtains  leave  to  appeal  In  thf 
name  of  a  detendanl.  it  Is  not  competent  for  him  tu  bring  the  apinal 
In  his  own  name:  Vcseronlo  Iron  Co.  v.  itathbun  Co.,  11  O.  L.  R,  4;:;j 

By  The  Judicature  .4((  (R.  a.  O.  1897.  p,  51).  s.  S.^i,  It  was  protid,^ 
as  foltows: — 


nn   an  aiipral 
Court    of 
Appeal    to 
liavv    all 

High    Court, 


"55.  For  all  the  purposes  ot  and  IneldenUI  to  the  bearing  and 
determination  of  any  such  appeal,  and  the  amendment,  execution,  and 
enforcement  of  any  Judgment  or  order  made  on  such  appeal,  anil  tnr 
the  purpose  of  every  other  authority  given  to  the  Court  of  Apiieal  In 
this  Act.  the  said  Court  of  Appeal  shall  have  all  the  power,  authoriiv 
and  Jurisdiction  by  this  Act  vested  in  the  High  Court  i;S  V  c  l" 
p.  ilO." 

This  corresponds  substantially  with  the  second  part  of  the  Enelkh 
J.  A..  1873,  section  19. 

This  section  only  conferred  additional  powers  on  the  Court  of 
Appeal  without  interfering  with  the  practice  under  the  Kulea  so  it, it 
execution  for  costs,  etc..  awarded  by  the  Appellate  Division  'is  to  b- 
Issued  out  of  the  Court  appealed  from:  Freed  v  (irr  >  (■  t  T  '«r 
^e  Loumn  v.  Can.idu  form.rj'  /„,.  (•„..  s  Ont.  App.  Cl'i;  and  Cvl  ^ 
Makes.  1.)  App.  Cas.  j29. 

Judiealurt  .4,1   (R  s.  0.  181.7.  e.  511    it  was  provide,!  ;s 


By  ■;■» 
follows:  — 


"56.    The    Jurisdiction    and    power   of    the   Court    of    Appeal     In 
respect  of  the  said  matters  and  all  others,  shall  be  and  are  subj. . .    o 

Lrin^  T  ",'  ""'  ""■  '""  '"  =■"'''  "''"■»  ■"■"  "'■«'■"  "'  C"""  - 
aSed  a.  .re  1™^  T  ™'"""°°'  °"  «"ioh  such  appeals  shall  1,. 
allowed  as  are  i^^ow  In  force  .,r  as  may  be  made  pursuant  to  this  Ut 

■>''   V.  C.   l£,  S,  ill. 

See  Eng.  J.  A..  1873.  s.  19.  first  part 

pro^^j?^;:-  irr'.r^:^ --  r-.- - 
j?rir^^^rcs:ir^^rr;.^r";^\i-^'! 

these  are  prov  ded  for  by  Kulea  lO^^nc-    =»j  i.  i. 
•  The  Supreme  Court  has  no  Jurisdiction  to  review  Its  own  tud»n,e„„ 

:^:^ra!"„r"„r2;;  tT^^.::^^rz   -  rr  ^ 

V.  ■•cellar.  1904.  1  K.  B,  6,  ^-    "'""'"'■   "''•<'"' 


Ai'PEi.i-ATE  .inusDirTiox. 
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An  appeal  will  not  U<>  froni  a  jiidinnent  which  la  not  ImiMvehed,  AT>i>«>n«ti- 
rely  for  the  deterniinatlon  of  an  abstract  point  of  law  upMi  which  J'"'*»«i><=*""' 
opinion  is  expressed  by  the  Court  below,  but  which  Is  not  neceg- 
y  (or  the  decision  of  tb*;  question  b^tweeu  the  parties:  Rex  v,  Luitir, 
i.  A.  c.  41:;. 

It  would  Beem  that  an  appeal  doe    not  H«  from  an  order  where  it  Appt-aU 
.rewes  the  opliilon  of  the  Court,  not  beinK  a  judicial  decision,  but  nlll^ju'd"';;" 
rely  conaultatlve:  K'-  Arbllrntion.  Knight  tf  Tabfrnmlr.  B.  s..  41  W.  but    cm- 
35;  67  L.  T.  403;  British  W<atinghouat   Co.  v.  J'mUrground  Electric  ""•'•""' 
,  (1912),  2  K.  B.  128;  or  from  a  decision  of  the  High  Court  Division 
a  Question  submitted  to  it  under  a  special  enactment  enabl<ng  that 
irse  to  be  taken;   fU  p.  county  Coum-il  of  Kvnt,  etc.,  39  W.  R    463; 

where  an  arbitrator  followed  the  consultative  opinion  of  the  Court 
bis  award  subsequently   made,  and  a  Divisional  Court  refusid   to 

bis  award  aside,  it  was  nevertheless  held  that  an  appeal  lay  from 
>  order  of  the  Divisional  Courr.  and  that  it  was  open  to  tbi-  appellant 
contend  that  tho  consultatlvf  opinion  which  the  Dlvltilonal  Court 
1  considered  binding  on  it  was  erroneous:  British  'Westinghouiti  t'o. 
t'ndirgrvun'l  Klntrir  liu..  supra. 

In  giving  an  opinion  on  a  special  case,  the  jurisdiction  exercised  by ■ludftmint 
["ourt  Is  judicial,  not  consultative,  so  that  its  decision  is  a  "  Judg- ""^**^'* 
nl  or  order":    Ovirseira  nf  WtitsnU  \.  L.  »t   .V,    If.   7f//.  Co..  4  App.  judiri»i 
5.  30. 

In  Harmon  v,  Fark.  l')  W.  K.  T.'iO;  17  C.  L.  J.  ;!S9.  It  waa  held 
It  an  appeal  would  lie  to  the  Court  of  Appeal  from  a  Divisional 
irt  on  a  question  as  to  whether  a  i>etltlon  aKalnst  a  municipal 
ctlon  was  properly  instituted,  as  l»**lnK  »n  order  «)f  the  High  Court 
Justice,  though  the  Act,  under  which  the  petition  was  presented. 
>vided  that  a  decision  upon  the  bearlnK  of  the  pftltlon  should  not 
appealable.  See  also  i'orimmtutn  of  I'l  ttrbtiro'  v.  Wilgthorpe,  12 
B.  D.  1. 

Appeals  from  a  Slncle  Jadca— The  appellate  forum   for  all  ap-  ap^pkIh    from 
Lis  from  a  single  Judge   of  the   High   Court   Division  is   now   the  ■'"'^•''''• 
[>ellate  Division. 

The  decision  upon  the  trial  of  an  Interpleader  Issue  la  appealable  ini.ri.i.ad'r 
the  same  way  aa  any  other  dwislon  given  at  a  trial  In  Court:   see  '''^"*' 
.  2*!  iH  n.  supra,  and  Graham  v.  Ti'tuj^franif.  Pt- ..  17  I*.  R.  271. 

Es  parte   Ordflra. — Orders   made   ct   partr   need    not   be   appealed  F^s  v'^rw 
m,  but  any  party  affected  thereby  may  move  to  reopen  the  matter,  "'''''■'■*  '"''"P'"" 
to  set  aside  the  order:  see  Kulr  217. 


\ 
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Appeal  from  Orderi  Obtained  hj  Default. — An  order  obtained  Drderti  nh- 
default  In  appearing  to  oppose  It.  may  also  be  moved  against:  h'ule  j*!^^,*),  ^^ 

'■■  s*-p  We  Morris.  Et  p.  Strevter.  19  Ch.  D.  216;    W'aJfc'T  v.  Buddcn. 

I  B.  D.  267;  Allum  V.  Dickenson.  30  W.  R.  930. 

Halwafl  Corpva.— A  deeinlon  of  a  Judge  in  Chambers  on  a  habeas  Hftbeaa 
pun  application,  under  The  Ontnrin  Hiibras  i'urpus  Ait   (II.  S.  O.  c.  '"""'i""' 
I,  s.  2,  Is  appealable  to  the  Appellate   Division,  as  provided  by  sec. 
if  that  Act:  Rt  Harper.  23  Ont.  t'>3. 


DomtBton  Railway  Act.- 

'1*}9.  an  appeal  lies  by  either  party  from  iin 


I'nder  The  Rnihmv  Art  (R.  S.  C.  c.  :i71.  ''kI'T 


iward  of  compensation  : 
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THK  .iri»IO.\TI'BK  ACT. 


ronlempt 


exceeding  Jtillo,  to  the  Appellnte  Division:  h''  Birilii  and  T.  H.  i1  li.  I-; 
Co.,  2i  Ont.  Api>.  »•*. 

An  appeal  from  an  award  under  Thr  KtiltuuiJ  Act  (R.  S.  C.  c.  .'!Tt  ,<; 
20i*.  may  bf  either  to  a  Judgr  In  Court:  Ri-  Pottir  d  Central  rounti.f 
Ky..  16  P.  R.  Ifi;  Hi'  .i;o«(r.ul  ,1  OKuira  l<ii.  Co.  ciiij  OjKrtr.  is  !•  || 
120:  or  to  a  Divisional  Court:  J'lmta  Bii^  Ha.  Co.  v.  .irmttrong.  :is  s  r 
R.  .'<11;  1909.  A.  ('.  tLM.  and  In  eitber  case  the  decialoD  Is  flaal:  lb. 

App«ftl  b7  m  Fartr  la  Coat«By4  —The  rule  is  not  univi'r>ial 
that  a  party  in  contempt  can  take  no  steps  in  the  action;  he  f.s  >'n 
titled  to  take  the  necessary  steps  to  defend  himself:  Small  v.  .\m.ri 
fan  Federation  of  ifuaiHans,  'j  O.  L.  R.  4.">6.  and  may  proceed  wirh 
the  action  In  the  ordinary  way;  s>d  viil'\  ?,  Gilbert's  Chy.  Pr.  Ull 

The  contempt  is  only  a  bar  to  his  askinK  the  Court  for  an  indul 
Itenee:  fergiuon  v.  Bljjn,  15  p.  R.  ;{9i).  He  may  of  coarae  apjHril 
from  the  order  putting  him  in  contempt:  MpOrt-gor  v.  McDonail.  7 
C.  L.  T.  20:  and  also  from  the  order  which  he  has  disobeyed:  /''/-/u 
son  V.  Elgin,  supra:  XcLtod  v.  .VoUe,  24  Ont.  App.  459:  Copelanii-CAif 
tiTsott  Co.  \.  Busintsa  Sijstrms.  14  O.  L.  R.  a;:7. 


Critnin*! 
or  quMl 
rrjniinal 
l>r(irt>pding 


Appeals  la  Orlmlmal  or  Qaasl  Criaslaal  PrMe«aiacs.  I  ii 

express  provisions  of  sec.  47  of  the  Eng.  Jud.  Act  of  1ST.1.  priv.ii- 
an  appeal  "In  any  criminal  cause  or  matter,"  and  so  prevent  an 
appeal  from  an  order  punishing  a  stranger  to  an  action  for  ir,:: 
tempt  of  Court,  where  the  contempt  Is  of  a  orlminal  character  iHouBa 
not  perhaps  indictable,  r.g..  for  publishing  statements  calculated  i., 
prejudice  the  fair  trial  of  an  action,  such  an  ordir  being  a  crimina; 
cause  or  matter:  O'.vft.n  v.  0\1liea.  \r,  p.  D.  ii9;  62  L.  T  713-  Kllis  i 
The  Queen.  21  S.  C.  R.  7;  but  see  ScoK  v.  Scon  1913,  A  C  417-  ill) 
I..  T.  1.  where  It  was  held  that  proceedings  for  contempt  of  Court'in  a 
ciyll  case  are  not  "criminal  proceedings."  In  Ontario  it  seems  doubt 
ful  whether  an  appeal  lies  in  such  a  case:  see  Jud,  Act  sec  1,^)1  intra 
ihouBU  an  appeal  was  entertained  in  Reg.  er  rel.  frelitz  v  Houla«.l 
n  Ont.  App  184:  16  S.  r.  R.  197,  where  no  objection  to  the  Jurl.^ 
diction  appears  to  have  been  raised  (see  the  remarks  in  Fllis  v 
ine  Queen.  22  S.  c.  R.  at  p.  131:  but  an  order  adjudging  a  party  in 
be  n  contempt  for  not  obeying  an  order  of  the  Court  Is  an  urd or  i„ 
a  civil  pro^edlng.  and  an  appeal  from  It  lie.  in  England-  Av„ 
Bamardo.  23  Q,  B.  D.  30,=  -    "-   ••-    ■        -•    -     -     -     "•"^"-    "'i' 


I"  O  R  n  44-  „  „  ,  .""  '■'"'""'■  '1  «.  B.  D.  545;  lie  Du.lle,,. 
«;,  *,    ,i"'        ,e     ""'■''""*   1-'  «   B   I),  nx  :  lie  Johnson.  20  Q   B   D 

ciwrp^Led!,;;'""- "  "■  "■"  '"»*■ "'  -"^  <""■'  '""■'"■"«  -  o^-- '-  ^ 

V  ,t,^?T""'!i°f^'"'^  ^  "''"''"  '"  ™"""1'  '<"■  contempt-  see  Jarn..u, 
^.  Chalterton.  20  Ch.  U.  482;  AshuortH  v.  Outran,  5  Ch  D  943  O,  I  » 
/..»,  V.   »ardroper.  4S  L.  T.  235;  ATc-l  v.  Burr"  .  W    N    I8S3'  177 


As  to  appeals  under  the  Criminal  Code 
't  s"i.  of  that  Act. 


■  a.  C.  c.  146): 


AppeaU  Provided   for  by  other  Statat..    n.-l.i  j    . 


ArrEU.AiE  jimsiui.riox. 


Ill 


n.  Land  Co.,  21  Ont.  676:  or  Ulwn  a  Bpecliil  cas*-  stated  by  arbltra-  s«.  21. 
9  uader  Tlic  Arbitmlion  Act   lU.  S.  O.  c    6r.|,  s.  17;   Ki-  Oeittri  i 
vhran<\  -  O.  L.  R.  Mr*;  and  see  aiHO  nee.  26  (2)  pott. 

The  Appellate  Division  ha«  ao  Jurtldlctlon  in  appeal  from  an  order  AppesU  an 
iler  T»e  Dower  Act  (11.  S   O   c.  7(1).  >.  H,  dlaprnnlnK  with  a  wife's  "'•■"'  •*'' 
icurrence  In  a  bar  or  her  dower;  He  /fu</l,  2H  C.  L.  J.  127.    The  Judge 
der  that  provision  arts  not  as  a  Judge  in  Chambers,  but  aa  a  prrtona 
li^aiKa  fo*-  the  purposes  or  the  Act;   Ite  McUitlan  it  7'ht!  auetph  wht-i 

nrtion  Ra.  Co.,  '  '  " "     '  '" 

dget'  Onh-ra  Hnforcement  Act  (R.  8.  O.  c.  79).  s.  4. 

The  Appellate  Division  has  Jurisdiction  to  entertain  appeals  Crom  Apit^klit  n 
lers  of  a  Judge  In  Chambers  made  under  the  Ziomiaion  ll'in(ii?ii/-urj  ^cT'^('k^  > 
t  (R.  S.  (.'.  c.  144).  s.  102,  as  amended  liy  7-S  Edw.  VII..  o.  10.  s.  2;  i-   u*l 

Sarnia  Oil  Co.,  15  P.  R.  182;  He  Centriil  Bank  (Divtaional  Court,  16 
ne,  18981. 


24,  No  ordur  of  the  Hi);li  Court  Division  or  of  a  Judgt? 
er«)f  made  with  thv  coiiseut  of  parties  sliall  be  9ub,iect 
appeal,  and  no  order  of  the  High  Court  Di'ision  or  of  " 
.liiilife  thereof  lis  to  costs  only  which  by  law  are  left  to 
e  (li.«Tetion  of  the  ('(urt  shall  lie  suli.ject  to  api>eal  [on 
e  frround  that  the  <)iscretion  was  wrongly  exercised,  or 
at  it  was  exercised  under  a  misapprehension  as  to  the 
rts  or  the  law  or  on  :iny  other  irronnd  |,  e.\cept  by  leave 
'  the  Court  or  Judge  making  the  order,  ^-4  Geo,  V. 
19,  s.  24, 

Taken  rruui  Kntr.  J.  A  ,  \>^~.\'.  s.  4!l,  which,  however,  had  not  the 
irds  in  brackots.  and,  op  Jld  H.  S.  O.  1897,  c.  51.  a.  72.  allowed  an 
peal  from  a  consent  ordiT  by  leave.  It  is  not  now  rl<>ar  whether  a 
lisent  order  Is  now  appealable  with  leave:  see  infra:  hnr  the  limita- 
n  of  appeals  as  fo  eostB  in  made  clearer  by  the  words  in  brackets. 

DUrretionarr  Orders. — Wtiere  a  judgment  or  order  is  apiiealable,  ' 
nmitfnK  appealable  though  made  in  the  exercise  of  judicial  discre-  \ 
n     In  such  case,  however,  the  Court  doc  not  In  ueneral  InU-rfere  '» 
lough  It  may  disapprove'',  unless  in  a  strong  rase,  or  when  the  dis- 
'tfnr,  was  exercised  on  a  wrong  principle;   iiohUng  v,  Whnrtou,  1  Q. 

D   374:  Wation  v.  RodirvU.  i^  Ch.  D.  3S0 :  Huggotis  v,  Tivct'd.  10  Ch. 

;ir>9.  cases  respecting  ihe  striking  out  of  pleartinga:  Bj/nl  \.  Xui'ii. 
"'h,  n.  2S6,  2fi7;  Laini  v.  Brigga.  16  Ch.  D,  6t;:(  (allowance  of  amend- 
nisi:  SuindiU  v.  Birnnnghani  Sunilii<it'.  '.\  (.'h.  p,  !l'T;  Onmrod  v. 
ftmorden.  S  Q.  B  D,  664  (the  mode  of  trial):  Pnpnynntii  v,  Coutpaa. 
N.  1R80.  109;  Wallinyford  v.  Mulunl  Sor..  r.  App,  Cap,  »'f!.'..  709 
Mowing  a  defendant  to  defend  on  a  motion  under  former  C.  R  M'.iK 
■•  also  Jnnruii}}  \.  Chatt'rson,  20  CI..  D,  49:t. 

No  exception  is  made  of  cases  involving  a  *iueaUon  of  law  or  prin 
)le:  per  Mndley.  M.R.,  In  Adlington  \  Conyntiam.  189«.  2  Q  B 
.;  but  see  \t'-fnushind  v,   Qwh"-  Firr  [nsurnu  •    Coinpntip    ?'  Out. 

':   /('"■  V    /(.„-.    ]K>.[>_   ■:  ci,.   jr:     vi    i..  t    ■"-\.    and   rit-.i   .^^  n  i- .■ 


Certain 
orders   not 
•  ubject   tu 
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foiiii' /<ftif   Aoc.  \  Qi'n.  ^t'tim  yavtffatwti  Co.  1M3.  2  K.  B.  7.".t;.  g.'- 
also  Dotep  'o  iter.  70  pott. 

*h»(  ^  jiidgnunf  In  whlrh  aomp  of  thp  term*  havf  been  Inserted  at  ihi 
BUggeMloD  of  a  Kwty  slruMMor  (or  the  bcM  possible  lerm».  In  1 
decision  advrrae  to  Aim.  cannot  be  retarded  as  a  ronsint  Judgriu  ii' 
.^u.meii  V.  atttm.n.  16  Out  92;  so  alao  the  mere  Initialing  ol  tb. 
minutea  ot  an  order,  does  not  make  the  order  a  consent  ord"r  !• 
merely  amounts  to  an  admission  Ibat  tbe  mlnulea  correctly  euil«,j> 
tbc  order  pronou»ced:  McMailrr  v.  Raifori.  16  P.  R.  20;  mt  »ii»r, 
a  party  accrpts  an  alternative  ord«r  oBered  by  the  Court,  hu  a. ..ui 
ance  does  not  make  tbe  order  a  consent  order:  .lliinm  v.  llrum,  >. 
I..  T.  Jour.  116;  34  Sol.  Jour.  325;  and  a  conaent  to  a  Judge  or  oatrt 
entertaining  Jurisdiction  does  not  make  the  order  made  on  the  aiinli.a 
tlon  a  ccnsent  order:  Daiit  v.  Iflnn.  22  O.  L.  H.  111. 

Where  a  party  Is  offered  an  -..Ion  as  to  the  Judgment  to  be  „ro. 
notinced.  his  acceptance  ot  one  of  the  alternatives  offered  do™  \,y 

Tllml  slTr'R'gT"""' '°'"'"'°'  "'"""  ""'  """""^  •'""  '•''■ 

There  can  be  no  appeal  from  an  order  appearing  on  11.,  tao-  i„  „. 
made  by  consent  unlei«i  by  leave  of  the  (.'ourt  or  Judge  making  l, 
even  though  the  appeal  Is  on  the  ground  tk«  no  surfT  co«.e„°  . 
given:  II,' Jmlin.  IS  P.  R.  123.  '^"-•eni  «a. 

concer„ed.^,be   Judg,„,.„,    wa,    by    consent:    «„,„„,rv."';oX,;  i: 

ChaiwrTrrTt  -•-;*-  -7»r.,y  by  consent  by  a  .„,Ue  ,„ 
section:  AV(,1  V.  H,„.„,  w  n'  ls7l\\.  'v  ""^  '»™"lr  wlthl,,  this 
1).  .-..-.;  Lyon  V.  J,™  9Q  fl  D  V,.  rT""  ''  ^'^'""'"'  '  «  « 
-1  (II  (01  in/ro.  '  """'''•■-  '"  ■■">  api^al.  :,„,i  s,r  „■ 

.a,^°;;tt;:>";i:;  "h^i^^'.^'^.ix^riirr'rH'"-"  - 

nounced  It  to  rc-open  tbe  matter  anrtr  .  •'"''*"  """  '"" 
mlstak...  and   1,  Z  „n      be  a  Ide   by   bH„^    °°   '^^   '""""'   "' 

V,  .v,„„(,,so,i.  IS97   -.(-i,    ■.;,.  ..,''•. 'J  '-  '^^  133;  and  see  WW,../ 
"    '   "  '■    '•  "'•     S'cc  also  notes  to  Huh   .J] 

■•'  ^^n,"u:"„^t^b;7!^:,':'---„",rT7'  -  '-^  --^ 

;- -^;..™i  as  1,  invl^^ol?: ^n; -^; -- ;;; ■;;; 
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'08t8  awarded  to  a  third  party  arp  in  the  dlflrretton  of  the  Court,  s«c,  24. 
wltbla  this  section:  Hutarlt  v.  Kddy,  :>  O.  L.  It.  379. 

V'here  «  Judge  decided  that  a  defendant  had  committed  a  breach  c-',<.t<  on 
a  Injunction,  and  no  committal  being  pressed  for  on  the  other  Hide.  "'"'■"" 
)ly  ordered  the  defendant  to  pay  the  costB.  it  was  held  that  the  '""""* 
r  was  not  one  aa  to  coats  only   in  the  discretion  of  the  Court, 
In  the  meaning  of  thia  section,  and  that  an  apiteu)  lay:    Witt  v. 
■ornn.  2  Ch.    D.   69;    followed    in    StrvcnM   v.   Mrtropolitan    Iti/..    2(' 
D.  BO;   and  aeo  *co«  v.    s.-ott.   1913.  A.  C.   417;    109   L.  T.   1       See 
ifilf^r  V.  MacttonalH.  14  P.  R.  499;  F-'  A.'min*.  «8  L.  T.  271;   Elttim 
arltm.  79  L.  T.  r.ii).     On  th«»  other  Land,  where  a  Judge,  being 
d  to  commit  for  contempt,  made  an  order,  within  his  power  but 
different  kind,  viz.:  to  deliver  a  deed  within  a  r«rtalB  time,  and 
DKd  of  the  coats:  Krthj  v.  Burrelt.  W.  N   18M3    177.  and  In  another 
iDce  refused  to  commit,  and  mad*'  tkr  coau.  costH  In  tlo*  cftu»<- 
Mrth  V.  Outram.  5  Ch.  D.  943,  it  was  held  that  ou  appemi  Uy     Set< 
Jarmnin  v.  Vhattrrton.  20  Ch.  D.  49:1;  Ke  Wniy.  M  Ch.   D.  13«. 

ly  section  74  (2).  the  right  which  certain  classes  of  persons,  such  at)  Tnmt..^!i' 
:ee8.  mortgagees,  etc..  had  in  Equity  to  costa  out  of  a  particular  *"'* 
e  or  fund.   Is  preserved.     Such  costs  are  not  in  the  discretion  T^^n """^ 
i«  (^ourt  and  are  therefore  a  proper  subject  of  appeal.  If  no  other 
irtlon  on  the  right  of  apiieal  lies.    St-e  notes  to  Hule  632. 
■here  a  setiiement  Is  set  aalde  in  an  action  by   the  settlor,  the 
fe  tuw  no  vlmim  to  his  costs  as  a  matter  of  right,  there  beinif  ao 
act   in   existent*-,   and   tht'reforc   where   costs    were   given   again-;! 
it  »i*n  held  thar,  und«'r  this  section,  no  apival  lay;    button   v. 
tpiom.  J3  Ch.  D.  27.S;  sal  ridi;  Itlml  Bedding  Co.  v.  Bolhitta    1907 
.  ir.7;  *t  L.  T.  774 

)  an  order  dlrf^iag  an  execution  to  pay  costs  of  an  administration 

n   on  the  groii»d  that  h"  had  caused  the  litigation  by  refusal  to 

8h  accoui^.   is  anpealabl".   as   he   is  entitled   to  costs   unless   the 

iH  (llsplaceid  by  misconduct.  mM4  whether  there  was  misconduct 

e  Jtubject  of  apppal :   /:.'  Pugh.  .'.7  L.  T    S5S. 

D  appeal  lies  from  an  order  depriving  a  trustee  of  costs  on  th»> 
Id  that  he  severed  from  his  co-truste*'  in  an  action  to  admlnisipr 
state;  «f  iBaac,  IH91.  i  ch   2r>l, 

tiere  is  a  distinction  between  "  costs  "  and  '■  charges  and  expens*'^.- 
■p  a  trustfo  defend^'d  iin  action  unn>asonabIy  (though  by  th.- 
■■  of  iounsi*li.  and  imld  the  co!*is  of  it.  ih^rt^  were  allowed  in 
quiut  administration  procet-dlngp  and  were  held  to  bv  not  ro*!.- 
e  adniini8tr»(lon  proc*-«'dlngH  but  "charges  anil  expenses."  and 
for--  not  costs  in  the  discretion  of  th.'  Judge  An  appeal  as  to 
llowan-p  of  th'-s.'  costs  in  (he  trustee's  accounts  was  therefor-^ 
to  11*-  .ind  the  .  usts  were  disallowed:  Wf  Hfddof.  lSn:i.  1  I'h. 
but  an  appeal  from  an  order  for  payment  of  coets.  churnes  and 
s^s  will  ,..t  lie  af«  u^  the  "loBts"  only,  if  the  urder  Is  right  a.-^ 
irst'H  and     .penscs:   i:- ir  \.  B<ii     infra 

le  -ffect  of    his  section  is  that  a  mortgaKt'e  mftv  apft-al  from  an  M„rt -a-,.. 
(l*-prlving  h.'u   of  coat.<   out  of  the   estate   for   misconduct;    (be-  '■'«'""  * 
1^  there  was    lo  misconduct  the  eosts  ;ir.'   not    in   the  discretion 
'  I'Miirt  under  a--''    74  po«f  > :    hut  a  morttraKor  cannot  appeal  from 
d»'r  negativing  ailsconduci   and  allowing  a  mortgagee  conts  out 
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of  the  eaiate.  (because  mlscoDduct.  If  proved,  would  bring  thf  ,-n^-. 
witbin  ihe  dlscrptlon  of  the  Jud|«>:  Chartei  v.  Jotui,  ay  rh.  1).  m,, 
io  that  case  It  wait  beld  that  f>v(>n  though  the  Judge  does  not  even)-. 
bl!.  dlfcretioD.  there  could  be  no  apiwal.  but  Bcw  v.  Bru\  \^'Mi,  ; 
Cb.  467:  SI  h.  T.  :;84,  overruleit  Vharht  v.  JoHt»  lu  this  rcHii^.r 
and  drecidrs  'hat  If  a  Judge  has  oot  exercised  hli  discretion,  but  lia> 
applied  Houii  rule  which  excluded  his  discretion,  an  appeal  llrtt  ^^ith 
out  leave;  and  see  The  Citfi  of  Manchnter.  t«80,  5  F.  D.  221;  4:  L 
T.  r.21;  and  Kv  Bradford,  infm. 

An  order  dlrn-tlng  an  oinclal  receiver  in  bankruptcy  to  pay  cost^ 
was  beld  to  be  appealable  without  le*ve;  but  an  order  rpfuslng  him 
costs  was  considered  to  be  discretionary,  and  therefore  not  appeal 
able  without  leave:  Kc  Hnynra  Park  Golf  Club.  1899,  1  Q.  B.  9lil, 
and  Be«  Rt  mhir  Valley  Uinrt,  1882,  21  Ch.  D.  3St. 


-rdered  to  be  paid  out  of  an  estaf 
It   leave:    Crairford   v.   Bradlry.   IS  1' 


ili«'r.-ii< 


Where  costs  are  tmprop€ 
such  order  is  appealable  v*' 
R.  233;  Bfw  r.  J?<  ir.  aujtra 

The  Court  has  a  dlscret  to  order  costs  to  be  paid  personally  b\  ,i 
solicitor  where  there  has  iy^n  misconduct  or  negligence,  but  an  apuwl 
lies  on  the  que«tion  whether  there  has.  In  fact,  been  miscondurt  or 
negligence:  Hr  Brrtdford.  I.'t  Q  B.  D  63B:  OTerrulIng  H  Q.  B  I) 
v.':',:  and  see  CharlPt  v,  Jftnrn.  gupra;  Hr  Rotrh.  127   L.  T.  J,  KIT. 

f  The  following  are  InhtanceH  of  costs  in  the  discretion  of  the  tour 
and  therefore  within  this  section:  — 

Costs  of  an  InlenJlpadT  issue  disiwsed  of  In  Chambers:  Unrtmov' 
T.  Fostrr.  s  Q.  B.  D.  82;  costs  given  over  to  a  defendant  against  ,, 
third  party:  Unrttbp  v.  Cardtrrii.  8  Q.  R.  D.  :i29;  tosU  refUK.d  ti. 
third  party:  iomlinsun  \.  yorthvru  lt]i..  11  W  R  -"SSe;  fosts  gi\.n  ■ 
refused  to  a  plalnilff  on  confessing  a  defenee  under  Huh'  1K4:  p.  'it,v 
V.  Bfrrsford.  47  L.  T.  Fil.'i;  and  costs  ot  Inspection  of  properly  iind- ; 
/.'!(!.■ . -170:  M,t.h,U\.  ItarUy  M.  i\  to.,  lit  y.  B.  U.  4:m;  and  <'0«ts  on  (li« 
missal  of  an  action  for  want  of  prosecution:  SncUing  v.  Pulliu-)  . 
'h.  D.  S.'i.    Set-  also  notes  to  rcc.  74  pvat. 

in  a  suit  to  settle  the  priorities  between  lnoumhranwrs    B.,  onr 
the  defendants,  was  ord^-red  tu  pay  the  costs  of  the  plaintiff  ami  !,;> 
i'OHlefendant.      U.   appeakMl.    and    the   detlKlon    being    affirmed    n?-    ■^^ 
merits  the  Court  rtfun-sl  to  vary  the  order  a«  to  co«ls.  as  that  ■ 

"  * Sharklu- 

749. 

Xotwiths.anding  this  section,  an  a  al  from  a  (Kn-islon  as  to  co.rs 
will  \h:  without  leave.  If  the  Judge  has  not  exercised  his  dls<  r.'lf.n 
or  has  decided  on  crounds  which  were  not  open  to  Mm-  nni  s.m.- 
ro-operutu-f-  t!oc.  V.  Grn.  st,-<,m  SaviQatlon  Co..  i9o;i  ■•  k  R  T'.fi' 
ur  It  he  has  proeeeded  on  an  erroneous  principle,  and  so  h«s  n,.i 
^JJov^'r^..  ^'''■*'"''"-    ^  "*'■  I-'ndlcy.   L.J..   In   Youn^  v.   Tho„v,s 

isy-.  1.  (-h.  at  p,  i;i7;   M.rnuaUind  v,  Qurbrr  F.  Inn.  Co..  LT.  Ont.  \m. 

ro  The  following  are  instances  in  which  appeals  Involving  nu..sti.ia~  .; 

principle  on  the  subject  of  costs  have  been  [wrmitted: 

„r,)!l!r'  '?  '*"^'*'°"  "*'  ^*"'  '*^'''  "'  *  '■■^"*i»«t  '0  interplead,  r 
pro  eed  ngs  to  recover  from  the  ...cutlon  .redltor  the  charge/of  .h, 
>herifr  as  costs:  Oounm,n,  v  Blnkr.  ift  g.  b  n.  77;  where  costs  *.  r. 
<i.rccr..d  to  he  first  paid  out  ,.f  .  fJd  ..H  thi-n  '1^0^  n  ::. 
Uan,..rs   ,n   order  of   priority  and   M.-   f.„d.  atter   payment    of  ..st. 


be   practically   alhiwiag  an   appt^J    for  costs:    Hitn>h<in. 
Ill  Ch.  I).  L'l:.;  Han-Ui  \.   Xnron.  4  Ch.  D.  749. 
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not  •nlUHi'nt  to  piiy  the  llntt  Inciimbruirer.  who  appealed:  John-  ■«  2*. 
f  V.  Vox.  19  Ch.  D.  17;  where  an  oril^r  Imposed,  on  a  condition 
new  trial,  the  payment  within  a  rertaln  time  of  the  tomIk  of  the 
trill:  y*-tropoHtan  AMylum  IHatrirt  »  Hill.  r.  App  Cm.  582: 
re  at  the  trial  of  an  action  fur  the  Infrlnict'nient  (if  a  ropyrUbt  of 
iv«l.  It  appeared  that  the  defendant  before  trial  dlitoonttnued  the 
of  the  title  of  the  novel  objected  to.  and  thereforo  the  only  order 
e  wu  that  defendaat  pay  the  oosta  of  the  action:  Dlvks  \.  Y<tt>a. 
b.  D.  76;  and  where  a.  defendant  who  bad  dlirlalmed  was  ord^Tod 
ly  ooata:  Wanthy  v.  »mallu'ood,  11  Ont.  App.  i'Mh 

k'here  leave  to  appeal  U  nlven  on  queadons  of  ctMn  In  the  dlrtcrc 
of  the  Court,  the  Appellate  Court  ou|bt  to  have  the  Mm**  rvKun] 
le  discretion  of  the  Judge  at  In  other  casea  In  which  hli  dlt^ort' 
Is  subject  to  review,  and  It  ought  not  to  IntcrrtTt-  unless  then-  bin 

a  maalfeiit  dlHregard  of  prlndph'  or  nitRRpprphfnftlOR  of  farts 
BanaUay.  L.  J.,  In  Hr  fli/bfr*.  OUh.rl  v    Hwlillmtone.   JH  Th.   !>. 

Younff  V.  Tkomai.  1K92.  2  Ch    i:i4;  HujJty  v.  W.  L.  Krteniion.  rtr. 

B,  D  37a:  Kusaetl  v.  Rua»fU.  1H92.  P.  I.i2. 

,9  to  tbe  principle  upon  wbtch  tbe  A[  late  Court  procvods  In 
i)a  on  mattera  of  discretion'  see  notes  nupnt.  pp.  lllllL', 

a  appeal   lle»  from  the  decision  of  a  Judge  aa  to  the  scale  on  other  » 
h  coita  should  be  taxed,  but  the  (.'ourt  will  n«n  interfere  unlea*, 
as  proceeded  upon  a  wrong  prinriple.  or  made  a  manlfcHt  slip: 
"•■rr-'U.   2-2  Ch.    \\    »:i      Si>t>  alao  as  to  chargos   the  allowance   of 
h  Is  in  th-  disctMlon  of  the  taxing  offlur:    Viintinon  v.  i'l'iik.  fi 


ta«  H  Ap»*al.'-AVhere  the  time  for  ap[)callng  as  ot  right  has  !.,»*.-  to 

suffered  to  elaiwe,  then  It  la  neceesary  befor»»  an  appeal  can  \k  fti'i"»i 
Iht,  fo  obtain  li'ave  to  apfieal.     Su.  h  aitpHcatlons  arc  In  th.-  dis  *■'""""  ^ 
>a  of  thp  Court:  Ruh    176.  and  neglect  to  proceed  owing  to  the 
»  of  the  applicant's  solicitor  la  not  alone  aufflclent  ground  for 
inn  s>u-h  leave:  fmn  v    P.un,,  4  ().  \V.  \.  7n ;   but  see  iHimhuUt  \ 

"H  c.  r..  mo  u  T.  2r-i», 

»ve  to  appeal  *tu  not  be  granted  unless  the  appellant  mafces 
jirimv  ^arir  cue  for  attacklDR  aU  the  grounds  on  which  the  )ud«- 
■T  orjer  sought  to  be  appealed  from  is  baaed;  wherevor  any  ont' 
.  i  is  ufflrlent  to  support  thf  order  or  Judgment  leave  will  be 
ed;   .\iJi,l,bi,  V.  Turn*T.  Ifl  P.  R.  17.^;  Kav  v.   Port  Arthur.  7  O,   L, 

here  the  doclsion  Is  tinal  and  conclusive,  no  appeal  can  be  had 
It.  even  by  leave:    Van  Laum  \.  Barino,  1903,  2  K.  B    277     st 

120. 

«iie«  in  mklDg  the  applloatian  may  be  a  ground  for  refu.sing  it: 
'■  I'o'-l  Arthur,  aupra. 

■ave  may  Im>  refused  where  the  amount  involved  is  nmail  and  tlu- 

involvee  matters  of  Infrequent  occurrence:    Forrl  v.   Stasov.  1.^   P. 

S:  Hubb.-rt  V.  Homf  Bank  W  O.  U.  R,  fir.l  :  ttoo*i}Hn  v.  Dttntni.  rj 
K.  ';»;{;  where  in  such  a  fase  leave  is  frranted  on  the  terms  of  the 

lant  acreeing  In  any  event  t:>  pay  the  rosts  of  the  ai'pe.Tl  of  both 
It  was  b«ld  in  the  cireumstan^t's.  to  he  a  pmper  term  to  impose: 
V.  «rp«  W"wt-rn   tfy.   Ufi   T,    T    .lour.    I'i7       T-e»'e  to  ■.i\>pfa\   wil! 

le  given  after  the  time  for  api)eallng  has  -Mpi^.d  merely  on  th<' 


lUi 


Irivr     ri< 


AppraiR  from 
iritcrl>iciHory 
ordrra. 


Xll£  .IimCATrKE  ACT. 

icrouiid  of  ibf  law  bavlof  tweo  ftubiwqui-ntljr  allerfd  by  ■tatiitc.  •\.ii 
ihoufb  It  If  rKroatllvu:  £>ri'  v.  W'yHailnrkrHHr.  I8i*«.  |  cii.  1 :; , 
I..  T.  :>'l;  or  by  ri>kion  of  othiT  Judfiw  hBvlnji  rffUM-d  In  »<iii>M-itii. rr 
laHH  to  follow  the  dccUlon  In  quvttlon:  He  Hrailakuw.  tiit  i..  i,  j.„jr 

No  iiipetl  llM  (rom  an  order  grimtliiit  or  rvfualng  l«>avi>  tu  rpimmi 
6an<>  V.  EMtiniU:  1891.  A.  (\  110;  Kit  Mnrnin  IM  Co.,  lA  p.  u  Uv, 
A'fijf  V.  Brigg»,  22  Q.  U.  D.  34S;  Sx  p.  gtrvrnaon.  lS9j,  1  Q,  U.  kiidI 
Hf  Vt'ntral  Bonk.  17  P.  H.  '.i9'>:  FarquhnrMon  v.  /mp<-rlrii  ttii  c, 
:ir>  ('.  L  J.  2'M:  so  S.  (\  H.  IN8:  but  mv  in  (h«  ens*  of  a  refiMHl  oi 
l4>ave:  J/vorc  \.  P('(Il-A<v,  li  T.  L.  K.  406. 

Lrave  to  appeal  on  a  qacatlon  of  coat*  should  be  auk*  d  fur  whi. 
tbe  Judcmeot  tn  qufatlon  la  glTen:  Mag  t.  ThompBen.  W.  ,N,  l^v:>,  m 

OosMSt  Ordar.—lt  would  appear  that  tbo  concluding  clause  uf 
Bfcilon  24  applies  to  thf  wbole  lection.  It  certainly  did  in  ttw  tuTtimi 
HH  orlKlnally  framed,  but  ti  may  be  rontfnded  that  ai  tlie  M-itinn  j. 
now  framed  it  only  applies  to  appeals  as  to  costs.  U  It  applli'n  to  ih. 
whole  aectlon,  then  apiiealH  from  ronsent  orders  may  be  brougbi  »ii], 
the  leave  of  the  Court  or  Judge  making  the  order.  But  it  luiiy  |^ 
olmerved  that  If  the  <onient  is  udniltteU.  an  appeal  could  hanll>  .i.r 
be  sucrexnful;  and  If  on  the  other  band  the  contention  Is  that  th>'  orOr 
does  not  carry  out  or  follow  the  terms  of  the  consent,  the  motion  shouil 
be  to  the  Judne  who  niadf  the  order  to  amend  It.  rather  than  to  -h- 
Appellate  Division  hy  way  of  appeal. 

25.— ( 1 )  TIk'iv  shall  hv  no  appeal  to  a  Divisional  (  .11111 
from  ail  interlocutory  order  of  the  Hi^li  Court  hivislMn. 
wiiether  made  in  (.'ourt  or  Chambers,  wJiere  before  Tin 
Otitario  Jiitiicaiuiv  Act,  7,s67,  there  would  have  been  ii.> 
relief  from  a  like  order  by  an  application  to  a  superii.r 
oonrt. 

(2)  Any  doubt  wliieh  may  ari.se  as  to  what  orders  ntv 
interlocutory  shall  be<letermined  bv  the  OivisionalC.iirt 
.'J-KJeo.  V.  c.  1!),  s.  lT). 

For  the  cases  In  which,  before  the  Ont.  Jud.  Act.  then-  wa.  an 
ai-peal  to  the  Court  of  Appeal:  see  H.  8.  O.  1,S77.  c.  **,  and  Whxting  v 
Horiy,  12  Ont.  App.  119.  '^C  " 

Prior  to  the  Judicature  Act.  im.  appeals  from  all  orders  mad-  bv  a 

Uv  f  h  Tn'  ?'  *"  ''^*"'*"''  ■  '""*''■  '"  ''^^^'^^ry  or  at  Common  Law, 
lay  to  the  full  C^urt:  Ht:e  Lby.  o.d.  aii;!;  H.  S  O  1877  c  •«  sf,  "  '■ 
and  :J7  Vict,  c,  7,  ss.  17.  l-^,  j*>  .    -  ■    .      -  —  - 

lo,.,y,!!!.H'i'°°  "T/"'  ">"•'"'""   I"-"""!  .pp,.l»  from  .11  ln..r 

el  ™  \l  1,  „  T  •**;."'^'-  ■""■•  •""  "PP™!""!,.     1„  m.,„  of  .h. 

w,     d  1,  *  '","'""  "  '""'  "  "'  '■"«rl»'="torr.  therefore  .„  », 

Iw,     ll\   f^  Krantlng  interlocutory  Injunfllon,  were  appfal 

ablf  m'„M  L,  '""""" 'J"""  »  slven  Interlocutory  order  Is  „pi,™l 
able.  mu«  ae,„.„d  on  whether  It  was  ko  prior  to  the  Jud.  Art.  nxi 
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kD  order  or  JudRm#-Mt  U  Mid  to  Ih>  tittrrlo<Titortt  untcH  th«  dertilon, 
•bpvrr  way  it  mlRlu  tx-  Klv«-n.  would  noally  dlRpoci'  of  the  action: 
t  iler1tilf>n  dlHmlHHtnK  an  .-i<  tlott  nn  a  |inlnt  of  law  ratwtl  un  ihi> 
llan  waa  hWd  to  N'  Inr*  rlncntorr,  b#faua^  If  the  d#«'latnn  had 

ib^  otht-r  way  l(  w.Mild  nor  hav»»  dlHr>«it^  of  thf  urllnn;  Hnlaman 
rnrnvr.  IWK  1  Q.  H.  714;  bnf  aw  Hunon  \.  Attrinrtiam.  Ifto.l.  I 
1,  f>4".  In  Ihf  •ani*'r  )»>»»■  of  TroMvH  \.  Shrntnn.  n  Ch  0,  318, 
rdfr  orrrruHiiK  a  drniiirr*>r  wbh  held  not  to  b#  Intprlorutory. 
iw  (I'Dcrally  ii  to  ihr  dlHllnctlon  bctwi'm  final  and  inlt-rlonitory 
n:  WhUv  V.  Witt.  :>  ch.  D.  r.Rll.  "01;  rh>uii>  y  v.  phiyn.u.  \1  Ch. 
lO:..  .10T;  WAIffaff  V.  //oi.j^.  11*  Ont  App.  Itit;  Htit>t>y  \.  J/.. 
fi  It'Mii^itrh  r'o,.  /ft  (140.  Mnd  n«ttis  .»  hit  it,  jii/*r.i. 
be  right  of  appt'al  from  a  Jii<l|tti  In  chamlHTH  in.  undir  thf  Hul' h. 

murb  reitrtcted:  a*'e  ItuU  '•h;. 


rorr    i'lilir 
maali     II  r 


Bt«rl*««t*ry  Ordera— 'I'hf  fullowlnK  havi*  hoi'n  hfld  to  bf  Inter 
lory  ordpra;  An  order  that  a  laiw  be  trii'd  by  Jury;  siHnitvlt  v. 
ilnpAfim,  3  Ch  D.  1^7;  a  rulf  abiwiiuie  for  a  new  trial:  Hightoii 
nhfrnr,  41  L.  J.  Rx.  IGT;  an  nrdiT  dInrharKinK  a  ruh-  for  a  n^w 
:  Wnk»  V.  Judo-  ■  W.  X.  IsSd.  ns;  a  rcfuHal  to  ri-mlt  an  award  to 
rbltrai«r:  Hr  I h lagan  Hay  Uy..  .7*..  :;T  \v.  K.  :.:n;  im  order  nHtlng 
i  an  award  for  mtacunducl  uf  the  arbitrator:  Kf  CrouitieU  «( 
mrll.  li*o«.  2  K.  B,  j6!»:  O.'i  U  T.  441;  an  order  cm  the  trial  of  an 
■pleader  1ihu<-:  Jfclnt/rt  u:  v.  Barkir.  7  Cb.  I>  701:  MvSair  v. 
mihnw.  1891.  2  Q.  B.  502  (but  nee  WhitiHfl  v.  iiony,  i  upru  I ; 
rder  for  final  Judirnient  under  Huh  ">:  atainiunt  IHMrount  Vo.  v. 
trnno':  ^  (".  P.  D.  ';  urii  via*-  rontni:  CiiMtlr  v,  K'turi.  18  O.  L.  H. 
an  order  dlsmlsalnK  an  action  an  frivolous:   Itr  Panr.  HilJ  v,  h'ln'l- 

1!»10,  1  Ch.  4R9;  102  I..  T.  .ISS;  an  ordpr  nettlniE  aalde  a  demurrer 
Ivoioiid:  Kanftifk  v.  JVorriRon.  2  8  C.  R.  H:  nn  order  providing  for 
sdant'i  roatb.  th«  action  not  belni  further  proceed«>d  with:  Rr 
\i.  31  Ch.  D.  623;  the  Judimeni  In  a  Divisional  Court  afflrmlnc;  th« 
nent  uf  a  County  Court  In  an  Interpleader  laaue:  Hughfn  v. 
'-,  IH  Q.   B.   D,   n.   rrvcrMng   17   Q.    B.   U.   204;    an   order  after 

Jiidinnent  In  rpsard  to  a  8et-afr  of  costH.  payable  under  the  Judg- 
t:  ttlakvy  V.  Latham.  43  Cb.  D.  23;  an  order  striking  out  a  atate- 
i  of  claim:  Jotift  \.  Inaolf.  fi4  U  T.  703;  an  order  dlrecttng  a 
■w  of  taxation:  ^j-  p.  PhllUpt.  19  Q  R.  D.  234;  an  order  dlsnilRitlnft 
ippliratlon  to  review  a  taxation  between  nollrltor  and  c!l*nt:  ftr 
HI'-.  1907,  2  Ch.  145 :  91  U  T,  M6;  an  ord«r  refuttlng  a  motion  to  net 
»  a  Judgment  signed  on  default:  see  (t'honohof  v.  Boumr.  27  S.  C, 
'i4;  an  order  refuting  appllratlon  to  have  Issuer  tried  by  a  Jury: 
n-t  V.  JtQvk  of  Montrrat.  27  8.  V.  H  l»7;  and  an  order  dlreitiriK 
nterpleader  laaue:  Huntir  v.  Hunttr.  ]R  c.  U  T.  114:  an  order 
:ing  out  a  statement  of  claim  aa  dlacloBlng  no  reufHinabir  ruusr  of 
m.  and  an  being  frivolous  and  vexatloua;  Britjht  v.  Ifinr  PJufr. 
I'o..  17  T.  L.  R.  708;  and  an  order  for  security  for  copts  and 
'ting  If  it  be  not  given  within  a  limited  time  that  ihc  Bdlon  he 
lused:  Hhuart  v.  Royil*.  118  L.  T.  Jour.  ITR.  So  W«o  the  decision 
le  Court  upon  a  8i>eclal  case  Mated  by  an  arbitrator  who  Is  th*TP- 
i  to  make  hla  award  is  en  interlocutory  order:  t'olUns  v.  \\.stni  of 
finpton.  Ti  Q,  B.  n.  3eS;  but  In  Hhubrook  v.  Tufn'll.  r»  Q.  B.  D.  621. 
IS  hpid  that  a  decision  on  a  special  cane  must  be  treated  an  a  final 
■,  UDleKs  the  decision  of  the  Court  conld  not  in  any  event  necessitate 
^nicrlnK  of  final  Judgment;  but  where  the  nrbltra4or  embodied  in 
iward  the  result  of  the  decision  on  the  siKrfal  case,  the  award  may 


What  '< 
%rr  rim 
inirrlii' 


\ 


5 


maocon  nsouirioN  tbt  chakt 

(ANSI  end  (SO  TEST  CHAtT  No.  2) 


1.0 


I.I 


I^t2i 

mii 

la^ 

^^™ 

us  L£ 

g?? 

Sfu, 

£   L£    1 

■  2.0 

1.8 


iisi^i^ 


^    APPLIED  IN/HGE    Im 


16SJ   Eait  Waui  Strw 


lis 


TllE  JL'DICATl'RE  ACT. 


Interlocutory 
orders  which 
are  Appeal- 
able. 


Appi'als  to 
nivittional 
Court. 


nevertheless  be  appealable:  British  Wrstinghouse  Electric  d  Mfg.  Co 
V.  Inderground  Electric  Ry.  Vo.,  ViVl.  A.  C.  67:J;  107  L.  T.  325. 

FiaAl  Orders.— The  following  bave  been  held  to  be  final  orders:- 
A  judgment  for  foreclosure  even  before  final  order:  Smith  v.  DavU:s, ."." 
L.  J.  Cby.  4»6;  64  L.  T.  578;  an  order  made  on  an  application  for  \\i,- 
delivery  and  taxation  of  a  bill  of  coats,  whether  granting  or  refusinj? 
it:  He  Hu-cvea,  1902,  1  Ch.  29;  85  L.  T.  4tf6;  an  order  refusing  a  moiijii 
to  set  aside  a  Judgment  signed  by  default,  for  irregularity,  thougli 
the  order  reserved  to  the  defendant  leave  to  apply  again  on  the  meriti^. 
Voight  V.  Orth,  5  O.  L.  R.  443;  a  Judgment  on  an  issue  raised  on  a  sug- 
gestion of  further  breaches  in  an  action  on  a  bond:  Smart  v.  Dnn'i.  o 
O.  L.  R.  427;  an  order  staying  proceedings  until  the  determination  of 
another  action  to  be  brought  in  the  Province  of  Quebec:  Gibbonn  v 
Berliner  Oramophonc  €'•..  4  O.  W.  N'.  1068;  an  order  giving  plaintiff 
leave  to  sign  Judgment  unless  a  sum  of  money  sbould  be  paid  inio 
Court:  Castle  v.  Kauri.  18  O.  L.  R.  462.  An  order  made  oil  a  summary 
application  to  enforce  a  solicitor's  undertaking:  Re  Marchant,  190S.  i 
K.  B.  998;  98  L.  T  823;  an  order  dismissing  an  appeal  from  a  final 
judgment  in  a  County  Court:  Johnson  v.  Refuge  Assurance  Co.,  VM). 
1  K.  B.  259. 

Interlocntorr  Orders,  when  Appealable. — It  must  be  dbserved 
that  the  effect  of  this  section  is  negative.  It  does  not  authorize  an 
appeal  from  any  interlocutory  order,  but  In  effect  declares  that  no 
appeal  shall  be  had  from  any  Interlocutory  order  unless  an  appeal 
would  have  lain  therefroto  prior  to  the  Jnd.  Act,  1881. 

The  section  does  not  prevent  an  appeal  to  a  Divisional  Court  from 
an  crder  of  a  Judge  in  Chambers  on  appeal  from  a  certificate  of  ta.u- 
tlon:  Talbot  v.  Poole,  1.^  P.  R,  274;  but  see  Rule  507. 

An  order  made  by  a  Judge  In  Court  directing  the  execution  by 
defendants  (mort^'-^ees)  of  a  conveyance  or  discharge  directed  by  a 
previous  judgment,  was  said  not  to  be  interlocutory.  But  If  inter- 
locutory it  was  held  to  be  appealable  notwithstanding  this  section; 
Bull  V.  X.  British,  etc..  Co..  12  P.  R.  284. 

26.— (1)  Subject  to  section.s  24  and  25  and  to  the  Eiiles 
re,i?ulating  the  terms  and  conditions  on  which  appeals 
may  be  brought,  an  appeal  shall  lie  to  a  Divisional  Court 
from — 

(rt)  any  judgment,  order  or  decision  of  a  Judge  of 

the  Hijyh  Court  Division  in  Court,  wlietlier 
at  the  trial  or  otherwise; 

(ft)  any  judj^nent,  order  or  decision  of  a  Judge  in 
Chambers  in  regard  to  a  matter  of  practice  or 
l)rocedure  which  affects  the  ultimate  rights  nf 
any  party,  and  subject  to  the  Rules  from  any 
other  judgment,  order  or  decision  of  a  Judirt' 
in  Chambers  in  regard  to  a  matter  of  practice 
or  procedure. 
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(■2)  A  Divisional  Cojirt  shall  also  have  jurisdiction  as 
rovided  by 

(a)  The  Ontario  Voters'  Lists  Act; 

(b)  The  Ontario  Election  Act; 

(c)  The  Odtario  Controverted  Elections  Act; 

(d)  The  Bet/istry  Act; 

(e)  The  Ontario  Companies  Act; 
(/)  The  Assessment  Act; 

ig)  The  Liquor  License  Act; 

{h)  The  Ontario  Summary  Convictions  Act; 

(i)  The  Ontario  Habeas  Corpus  Act; 

{])  The  Mechanics'  and  Wage  Earners'  Lieu  Act; 

(k)  The  Criminal  Code; 

{!)  The  Winding-up  Act;  of  Canada. 

(oi)  The  Municipal  Drainage  Act; 

(«)  The  Succession  Duty  Act; 

(o)  The  Surrogate  Courts  Act; 

(p)  The  County  Courts  Act; 

iq)  The  Division  Courts  Act; 

(r)  The  Water  Privileges  Act; 

(s)  The  Hivers  and  Streams  Act;  and  \ 

(t)  Any  other  Act  of  the  Parliament  of  Canada  or  of 
this  I^esislature. 

(3)  A  Divisional  Court  shall  also  have  inrisdictiou  to  > 
;ar  and  determine  ajiplieations  for  new  trials  and  aiipli- 
itious  to  set  aside  verdicts  and  fiudinRs  of  juries  in 
■tions  and  matters  tried  or  heard  in  t!ie  Hish  Court 
ivision. 

(4)  Nothing  in  this  se<'tion  shall  limit  the  jreuerality  of 
ii-  provisions  of  subsection  1  of  sertion  12.    n-+  neo.  V. 

l!l.  s.  2R. 


S«c.  26. 

Additional 

jiirindlclion 


Kt'v.  Stat.  c.  6. 
Rev.  Stat.  c.  8. 


llev.  Stat. c. 10. 


K..V.  Stat  r  90, 


K.H.C.  c.  146. 
H.S.C.  c.  144. 


R.'V.  Slat..-.(iJ. 

H«.v.  Stat.i...-.9. 

Ki'V.  Htat.c.63. 

Rev.  Stat. 
V.    129. 


If    Rtlt.-S. 

lot  alTec 
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THE  JVDICATrRE  ACT. 


S«c.  26.  A  buitor  dlsfiatlBfled  with  the  judgment  of  tiie  High  Court  Divhlmi 

RiKhiii  of        ^^Y'  subject  to  the  provisions  of  the  Jud.  Act.  H6.  24  et  »eq.,  aiilieul 
appeal.  therefrom  to  the  Appeilate  Divibion,  or.  by  consent  of  aii  l)artles.  hn 

may  appeai  directly  to  tlie  Supreme  Court  of  Canada:  R.  s.  c.  c.  l:;;i, 
s.  4L'  ((I):  or,  by  leave  of  the  Supreme  Court,  he  may  also  appfai 
directly  to  that  Court,  where  the  judgr  ent  or  order  to  be  appealed 
from  is  pronounced  in  any  action,  cause  or  matter,  or  other  judicial 
proceeding,  in  the  nature  of  a  suit  or  proceeding  in  equity;  or  in 
other  caaea.  when  the  judgment  is  a  final  judgment;  lb.,  s.  42  (6),  (ci 
Cass.  S.  C.  Pr.,  19,  20;  but  to  obtain  such  leave  special  circumstances 
must  be  shewn:  Schultz  v.  Wood.  6  3.  C.  R.  5S5;  Bank  of  B.  N  4  i 
Walker.  Caes.  Dig.  382;  Si-u-cl!  v.  Bntish  Columbia  Toning  Co.  lb 
381;  Uoffalt  v.  The  ilerchanla  Bank,  11  3.  C.  R.  4C;  Cass.  Dig.  3S.': 
hangtry  v.  Dumoulin.  lb.:  Kyie  v.  Canatla  Company,  15  S.  C.  R  ISj' 
Htatop  V.  McOilUvray.  lb. 

The  Ititles  regulating  appeals  from  the  High  Court  Dl  Isloh  to  the 
Appellate  Division  apply,  so  far  as  appropriate,  to  appeals  from  ihe 
Drainage  Referee:  Hi-  Raleigh,  18  P.  R.  7;!;  see  The  Municipal  Urainm 
■  ict  (H.  S.  O.  c.  198).  ss.  no,  116. 

This  section  does  not  contain  an  enumeration  of  all  the  matters 
In  reslKjct  of  which  i  Divisional  Court  has  jurisdiction  eg  gee  Th, 
Public  Works  Aet  IR.  S.  O.  c.  35).  s.  32. 

Ari'f'  1°  '^'"'  !"'''''<"»'  Court   referred  to  in  this  section  Is  a  Divisional 

(Wt  f^"""  <"  "">  Appellate  Division.    The  effect  of  the  section  is  to  trans- 

fer to  the  Appellate  Division  all  appeals  which  were  formerly  heiril 
by  the  former  Divisional  Court  of  the  High  Court  of  Justice. 

Jndcmenta  or  Ordan  of  .  Jndgt  >t  «h«  Tri»I.-^ee  as  to  the-- 

Kule  491,  and  notes;  and  see  Intra  notes  to  this  section. 

An  appeal  lies  from  an  order  at  the  trial  directing  a  case  to  stand 
over  to  add  parties:  Payne  v.  Caughell,  24  Ont.  App.  536. 

Jndiment.  or  Order,  of  a  Slnglo  Jndc  In  Court,  not  at  the 

Trial.-ln  this  class  of  decisions  an  appeal  lies  to  a  Divisional  Court 
in  every  case  under  clause  (a)  supra. 

wTkii'tJ™:  ,    '»*«»»*•    or    Order.    Prononncd    in    tk.    Weok',/    Co.rt - 

Appeals  from  such  orders  are  regulated  by  Rules  401494. 

Where  such  a  Judgment  or  order  has  been  pronounced  er  pari. 
or  m  the  absence  ot  the  opposite  party,  there  Is  a  jurisdiction  in  the 
Judge  making  the  same  to  set  aside  the  judgment  or  order  on  the 

r^rri,""^  h""^  "'"'  "'"""'  ""'"'"'  ""o  '"'  not  "■■•'sent  or 
represented  when  it  was  pronounced:  see  Rule  217:  and  in  such  cases 
that  procedure  should  be  resorted  to  rather  than  appeal,   where  the 

r™r,  r'"f  H  '  '°  '"''  *'"""'  ■""  ""■  °"  '"«  "■">'■■«  >^""'  'he 
i-ourt,  the  judgment  or  order  was  properly  granted. 


.Appeals     fi 
.PiiU«e  in 
Chanihers. 


"  r.,Xr,\y°'R:ie'^''  '"  «*-»— APP^.>«  <»   such   cases   are 

An  appeal  does  not  lie  to  the  Appellate  Division  from  the  order  c[  a 
Judge  under  The  Doxeer  .let  (R.  g.  o.  c.  701,  s.  14.  dispensing  with  the 

owner  of  land  selling  or  mortgaging  It  free  from  dower:  Re  Rush    V 
>  .  L.  T.  ,M;  and  see  Judg,,-  Order.,  Enloreement  Aet  (R.  S.  O.  c.  7:i  i , 
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Apytali  from  JmAgmtnU  at  IVI&la.— Where  the  Judgment  Is  pro-  S«c.  26. 
junced  In  the  absence  of  a  party  an  appeal  is  not  necessary,  nor  a  A,ipf-»N    fmm 
oiloD  to  the  Appellate  Division,  but  the  Judge  at  the  trial  may  set  it  JudtinK-nt  at 
lideand  grant  a  new  trial:  see  Hulr  499.  "'■'■ 

Jadgmeat  of  Non-svlt. — A  Judgment  of  non-suit  was,  at  Common  .ludKmpnt  of 
iv.  no  bar  to  another  action  for  the  ^ame  cause.     By  C.  R.  779,  it  """""'*■ 
as  provided : 

"A  judgment  of  non-suit,  unless  otherwise  directed,  has  the  same 
Feet  as  a  Judgment  upon  the  merits  for  the  defendant,  but  may  be  set 
iide  on  such  terms  as  may  seem  Just." 

This  Rule  has  not  been  continued,  but  Its  omission  la  probably  not 
tended  to  operate  as  a  change  of  the  practice  in  this  respect.  The 
d  Common  Law  form  of  Judgment  of  nonsuit  Is  now  very  rarely.  If 
er  pronounced ;  where  a  plaintiff  fails  to  make  out  a  case,  his  action 

generally  dismissed,  and  if  It  is  thought  that  be  should  not  be  pre- 
uded  from  bringing  another  action,  the  Judgment  is  declared  to  be 
irithout  prejudice  to  any  other  action  by  the  plaintiff  in  respect  of 
e matters  in  question;"  unless  such  a  clause  is  inserted  the  Judgment 
if  be  pleaded  in  bar  to  a  fresh  action  for  the  same  cause:  Byicatcr 
Dunne,  10  L.  R.  Ir.  380;  and  if  the  non-suit  be  reversed  on  appeal, 
e  defendant  is  not  entitled,  as  of  right,  to  a  new  triai  for  the  purpose 

adducing  evidence  on  his  behalf,  where  the  action  is  tried  without 
jury:  Maalonald  v.  Worthington.  7  Ont.  App.  531.  563  (as  to  which 
a  Craig  V.  McKay.  8  O.  L.  R.  651);  but  where  the  action  is  tried  by 
ry.  temble.  the  defendant  is  so  entitled:  Boker  v.  The  Grand  Trunk 
I.  U  Ont.  App.  68. 

C.  R,  779,  which  provided  that  a  Judgment  of  non-suit  should  be 
lulvalent  to  a  Judgment  for  the  defendant  on  the  merlt^  ess  other- 
Ise  prov'ded,  was  held  to  be  not  applicable  to  Divlsior.  rifts  under 
c  65  or  sec.  227  of  The  Diviaion  Courtn  Art  (R.  S.  0.  c.  b,il :  Building 
Loan  Ass.  v.  Heimrod,  3  C.  L.  T.  361:  Bnnk  of  Ottawa  v.  McLaughlin. 
Ont.  App.  543. 

A  plaintiff  has  now  no  right  to  demand  a  non-suit,  and  lie  cannot 
Bcontinue  at  the  trial  without  the  leave  of  the  Judge:  Fox  v.  The 
ar.  1898.  1  Q.  B.  636;  78  L.  T.  311;  1900,  A.  C.  19;   81  L.  T.  562. 

The  Judge  at  the  trial  hss  no  power  to  give  Judgment  of  ndn-sult 

the  opening  statement  of  counsel  without  hearing  evidence,  unless 
e  plaintiff's  counsel  consents  to  that  course:   Fletcher  x.  London  if 

W.  Ry..  1892.  1  Q.  B.  ^"^2;  65  L.  T.  60r.;  luaac  v.  Evans.  16  T.  L.  H. 
9;  1899.  W.  N.  261;  a  ■•  Argent  v.  Donigan.  8  T.  L.  R.  432 ;  and  in 

tlCDs  for  negligence  ,*er  of  the  Judge  to  non-suit  on  the  ground 

contributory  neglige...  ?  is  restricted  to  cases  where  it  Is  plain  and 
tlUputable  that  the  injury  of  which  the  plaintiff  complains  would  not 
ve  occurred  but  for  his  own  negligence;  where  there  is  any  dispute 

10  the  facta,  or  as  to  the  inference  from  the  farts,  the  case  should  be 
bmltted  to  the  Jury:  Servicr  v.  Loicr.  32  Ont.  290;  and  the  ruling  of 
Judge  at  the  trial  that  there  Is  no  evidence  in  suppon  of  a  particular 
'ue  may  be  reviewed  on  appeal:    see  MvCord  v,  Cammell.   1896,   A. 

57. 

A  non-suft  may  be  ordered,  although  there  Is  some  evidence  adduced 
the  plaintiff,  provided  it  be  of  such  a  character  that  the  Jury  could 

t  reafinnably  give  a  verdict  in  hU  favour:  Hidt^l''  v.  \nHnnal  F.  A 
im.  Co.,  1896,  A.  C.  372;    Ryder  v.  WomhneU.  L.   R.   4   Ex.  38; 

'■.  where  bis  witnesses  established  contributory  negligence  as  above 
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meutioned:  Dimgcr  \.  Loniton  at,  Hy.,  ao  Ont.  493:  Wtjkclin  v.  /,.,, 
lion  d  n.  W,  Ki/.,  12  A.  C.  5J;  and  see  O'Hearn  \.  Port  Arthur.  4  (, 
L.  R.  I'iilt;  and  it  may  be  ordered  at  the  close  of  the  whole  case  thmiK'' 
the  JudRe  refused  a  motion  for  non-suit  at  the  close  of  he  plaintiffs 
case:  skmtr  \.  slutfrs,  r.tI4,  J  K.  13.  421t;  110  L.  T.  tJ04. 

Where  a  defendant  at  the  close  of  the  plalntUf's  case  mores  for  a 
non-suit,  and  Intiniates  that  he  will  lenew  the  motion  at  the  close  a 
the  case,  and  then  proceeds  to  call  evidence  until  stopped  by  tli. 
Court,  and  a  non-suit  Is  entered,  the  defendant.  In  the  event  of  , 
successful  appeal  from  the  non-suit,  will  be  liable  to  pay  the  costs  of 
the  trial  and  apjieai.  notwithstanding  that  in  deference  to  the  Cour- 
he  did  not  complete  his  evidence:  mita  v,  Hamilton  St  ttv  IT  v 
R,  74.  "•'         '• 

Where,  in  an  action  for  negligence,  the  plalntiH  claimed  alternatlv. 
relief  against  two  defendants  and  at  the  trial  was  non-suited  as  \.t 
one,  and  a  verdict  was  found  In  favour  of  the  other  defendant  ■  It  wa« 
held  on  appeal  that  although  the  verdict  must  stand,  yet  that  ih, 
plalntilT  might  navertheless  be  entitled  to  a  new  trial  as  agnln.st  Ih- 
defendant  as  to  whom  he  was  non-suited:  Lilley  v.  nomna  Tillina  14 
h.  T.  Jour.  61.  ■'■ 

Diucrcemeat  of  Jnrj  or  Nogloot  to  Auwer  Q«««tioM.— Wlicr 
a  jury  disagrees,  or  refuses  to  answer  questions,  or  answers  question- 
In  a  conflicting  way,  the  Judge  presiding  may  direct  a  retrial-  »^. 
hulea  oOO.  301;  or  the  action  may  be  dismissed:  see  pott,  s  30  If' it  U 
contended  that  the  Judge  erred  an  appeal  would  He. 

Aottoni  Tried  with  a  Jnrr.— Where  there  has  been  a  trial  wJUi 
a  Jury,  an  application  for  a  :iew  trial,  whether  made  for  that  relli' 
alone  or  combined  with,  or  aj  an  alternative  of,  a  motion  by  way  o! 
appeal  from  the  Judgment,  must  be  made  to  the  Appellate  Division. 

In  actions  fried  with  a  Jury,  i  part-   may  appeal,— 

•■"•  .^  ''?""  ""^  ""'""'  "'^'  ""^  Judgment  Is  contrary  to      -  findings  o' 
the  jury:  or, —  •«"•"«» 

en.med-to"?SeL''tf' "'  "'  """'"^^  °'  '"^  '"''■   '-'  "'""'-'  '' 

nrd^'^'K  '"'  ■'"^^^  "  ""  "''°'  """^  ■""  pronounce  a  judgment,  but 
orders  the  case  to  stand  over  to  add  parties,  either  part,  or  both 
may  a,n,eal  frdm  his  decision  to  a  Divisional  Court:  Munro  iTorot'. 

merits  pt^,\r,TZ''i'°  """  '^"""''^  «'"°«  judgment  on  th- 
merits.  Poj/ne  \.  Caughell.  24  Ont,  App,  566. 

TZiLT  T.  '"  """"'"^  ''«°'°"  »■  "'"'""'■■  "I'  complaint  Is  a. 
Ms  rLX  if  to  *'  T  ""'  '■"'»""''■«<"">  win  determine  wh.  n^r 
Se  thTpfof.eX'nl""'''*  '"  "  "'"  '"''  "'  '°^  '-"  '"■'^'»™t  -  -> 
In  Jury  actions  a  motion  for  a  new  trial  is  proper  where  the  ju'v 
wa.  f^"  Vr"'  '"'"•''  ""■  '«"""■'""  "  -ntlt^od  to  compLln  o  .- 
„rw.  ,  .  "  ""'  ■"■"•™"-<i  'ht:  tacts  from  being  pro"  ly  brdud,- 
o?The''p,a?„tm'"e,'"  "'''■"T"™-  "'^^"■'"  »'  -vlO-cTn^n  sul  f  = 
cluswns  df  the  Judge  from  the  findings,  and  his  con-ertncT,'  cn.r-  -' 
tnrmseUes,    f„r   instance,   where   the   Judge   misdirects    ihe 


Al'l'EAl.8  KKUM  JLUdME.NrS  AT  THIAIA 


123 


ry;  Hamillon  v.  Johnaon,   u   (J-    B.    D.    L'ti3.    26(i;    or   non-iuits   the  8«e.  26. 

ilntlff:  Etty  ^-  ^^'i'*©"-  -I  '='''•  D.  yi»y;  or  refuses  to  do  so.  and  a  verdict 

found  for  the  plaintiff  and  judfonent  directed  to  be  entered  thereon: 

iriei  V.  Fflir.  4  Ex.  D.  32;  or  when*  l^-  Judge  dives  Judgment  for 

e  party  on  the  findings  of  the  Jury,  and    t  1r  rontended  that  the  tind- 

pw*  not  warranted  by  the  evidence:  Hamilton  v.  Johnson.  ^  Q.  B.  D. 

3:  or  where,  the  facts  being  undisputed,  the  Judge  directs  the  Jury 

Sad  for  one  party,  and  U  Ih  rontended  that  the  finding  should  have 

>D  the  other  way:  Yetta  v.  yosttr.  3  C.  P.  D.  437;  or  after  leaving  the 

le  to  the  Jury  the  Judge  thinks  on  reflection  that  there  was  no  evi- 

ace  to  go  to  the  Jury  and  directs  Judgment  to  be  entered  for  dofen- 

Dt:  Roikf  V.  MrKcrroic,  24  Q.  B.  D.  463.     In  all  these  cases,  tho\igh 

■  action  la  that  of  the  Judge,  the  dispute  Is  In  respet-t  to  the  propriety 

the  findings  of  the  facts,  and  the  motion  should  therefore  ordinarily 

for  8  new  trial. 

Where  there  is  any  evidence  on  which  the  findings  of  the  Jury  can 
>p«rly  be  supported,  a  new  trial  will  not  ordinarily  be  granted;  but 
ere  the  finding  of  a  jury  on  a  material  fact  is  unsupirarted  by  any 
dence,  Buch  finding  may  properly  be  set  aside  and  a  new  trial 
mted:  Keiffenstein  v.  Day.  28  O.  L.  R.  491.  In  this  case  after  two 
ill  before  a  Jury  at  one  of  which  the  jury  had  disagreed,  and  the  other 
]  given  a  verdict  not  warranted  by  the  evidence,  the  Court  granted 
lew  trial  to  be  had  before  a  Judge  without  a  Jury,  but  on  appeal  this 
m  WIS  struck  out 

Where  the  Court  considers  that  It  has  all  the  needful   evidence  when  it  mar 
ore  It.  It  may.  under  s.  27  post.  Instead  of  directing  a  new  trial,  i'-th ''"''""'*' 
ect  the  proper  Judgment  to  be  entered. 

Ifoa-JsiT  Aotlosa. — Where  the  trial  has  been  had  before  a  Judge  Nnn-juiy 
hout  a  Jury,  an  appeal  to  the  Appellate  Division  lies  under  this  ''*'"'■ 
tlon,  whether  the  findings  of  fact,  or  the  conclusions  deduced  from 
m,  are  questioned,  and  whether  It  Is  proper  to  direct  a  new  trial  or 
eDt^r  a  different  Judgment. 

In  such  cases  the  remedy  Is  generally  by  motion  to  the  Appellate 
vision  to  reverse  the  Judgment,  and.  If  the  Judge  has  lmpro(*rly  re- 
ted  evidenoe,  the  Court  has  power  to  let  In  the  evidence  Improperly 
ected.  and  give  such  Judgment  as,  upon  the  odmiaslon  of  such  evi- 
ice,  may  seem  proper,  Instead  of  directing  a  new  trial:  see  DoUman 
fones.  12  Ch.  D.  553;  and  Kulv  232. 

The  practice  adopted  by  the  Court  of  Appeal  In  such  cases  In  Eng-'"'iK.";^'"  ""^y 
d  Is  thus  explained  by  Lord  Justice  Cotton,  in  Jones  v.  Hough.  Tt  '^  *'"'''*' 

D.,  at  p.  12.'i:  "When  the  appeal  comes  before  us,  the  Court  of 
[>eal  has  the  full  right,  if  It  thinks  necessary,  although  there  Is  no 
tlon  for  a  new  trial,  to  say  that  the  conclusion  of  fart  arrived  at  Is 

satisfactory;  and  as  they  have  not  the  materials  hefz.e  them  to 
ive  at  a  proper  conclusion,  the  Court  will  order  a  new  trial;  and 
an  Instance  a  case  where  this  would  t>e  done;  where  the  question 
ns  on  the  credibility  of  witnesses  who  had  been  heard  vivii  vovr. 
I  Men  by  the  Judge,  who  himself  has  tried  the  case.  In  such  a  case, 
n  although  the  Court  had  thought  the  conclusion  was  not  a  correct 
'.  they  might  direct  that  the  case  should  go  back  for  a  new  trial. 
■*■  the  rase  is  not  one  which  turns  on  the  amount  of  credibility  to  Credibility  of 
given  to  tile  different  witnesses,  but  on  the  conclusion  of  fact  from  """*'*'"■ 
lain  letters,  and  from  certain  evidence  which  was  taken  upon 
imlssion.    rnder  those  circumstances,  It  Is  our  duty  to  deal  with 
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Sic  2fl.  the  matter;  and  If  we  Bee  before  U8  the  niaterlala  for  ariivlriK  at  \ 

coneliision  on  the  facta  contrary  to  that  which  was  arrived  at  by  rh' 
learned  Judge,  we  ought  not.  In  my  orilnlon.  to  put  the  parties  to  th. 
expense  and  delay  of  ending  the  matter  back  for  a  new  trial.  Of 
course  I  need  not  say  In  all  questions  of  fact,  especially  where  (ht.r.' 
hn»  been  rfr.i  voi-r  evidence  before  the  Judge  In  the  Tourt  below,  rh^ 
fourt  of  Appeal  ought  to  be  most  unwilling  to  Interfere  with  th. 
conclusion  which  the  Judge  has  arrived  at  when  be  bos  had  th'' 
opportunity,  which  the  Court  have  not.  of  seeing  the  witnesses,  and 
Judging  of  their  demeanour":  see  also  Batt-man  v.  MiMlrtex  •*^  n  l 
R.  122. 

nndlnrt  of  It    would   Bceni    ilrar   that    thn   Court,    under   this    Hulc.    ha.s   fur 

■,2„'  ""  power  to  review  the  decision  of  the  Judge  upon  the  facts.  See  al<„ 
the  languagi  In  Jonrs  v.  Houiih.  ."  Ex.  D..  at  p.  122  (quoted  wp'i 
approval  In  Pn-nlir.-  v.  foiiaoltilulnl  Bank.  13  Ont.  App.  741,  w1i,t,> 
Bramwell.  L.J..  says:  "If  upon  the  materials  before  the  learnril 
Judge,  he  has.  In  giving  Judgment,  come  to  an  erroneous  conclusion 
upon  certain  questions  of  fact,  and  we  see  that  the  conclusions  an 
erroneous,  we  must  come  to  a  different  conclusion,  and  act  upon  thp 
conclusion  that  we  come  to.  and  not  accept  his  finding 
A  great  difference  exists  between  a  Dndlng  by  the  Judge,  and  a 
finding  by  the  Jury,  where  the  Jury  Und  the  facts,  the  Court  can 
not  be  substituted  for  them,  because  the  parties  have  agreed  that  tli.. 
facts  shall  be  decided  by  a  Jury:  but  where  the  Judge  finds  the  facK 
then  the  Court  of  Apiwal  has  the  same  Jurisdiction  that  he  has  and 
can  And  the  facts  whichever  way  they  like.  I  have  no  doubt  then- 
fore,  that  Is  our  jurisdiction,  our  power,  and  our  duty."  Sec  also  thr 
observations  of  Brett,  M.R.,  In  Kfad  v.  Andmon  13  Q  B  D  7<1 
and  .V.  BrilUh.  etc..  Co.  v.  Tourvitte.  25  S.  C,  R  177;  Coahian  v 
Cumbcrlaml.  1S98,  1  Ch.  704;  78  L.  T.  -.40. 

The  finding  of  a  Judge  on  a  question  of  fact  will  be  regarded  bv  an 
appellate  Court  as  prtmd  faiie  right,  and  will  not  be  Interfered  with 
unless   the   appellant   can   clearly   shew   that   It   Is   wrong:    Colo»i.,l 

41  S.  C.  R.  1^4;  Lishe  v.  BUI.  23  0.  h.  R.  144;  28  O.  L.  R.  48. 

£"?,","-?"■  „„!"' ll'J' /'!"  "T  ""  ''"'"""  «'""  "'  "«'  ■!■    K*  that  be  has 
misapprehended   the  effect  of  the  evidence,  or  fallej   to  consider  a 

whTfalrr"  °h"-  T'  ""■  ""'™-  ■"■"•■  ""  »««  beMev^  by  hltu 
to  the  conclusion  that  the  findings  of  the  Judge  at  the  trial  aro 
^rron«,us,  "-e  Court  w,„  averse  his  findings:  bJv.  ificU™  cv,,",, 
V,  ■;  ,  I  h'  ''^^-  ""'''"'"  '■  Ooodicin.  20  O.  L.  R.  327;  Kyiin  v 
^clnlch.  IK  31;   Palo  v.  Canadian  .VortAcrn  By..  29  O    L    R      l; 

tZTd  by  him  "«■"•/'  '•  ^-  ""■  "'■■  "  n-a/reduce  thedamai,:: 
awarded  by  him:  Bahman  v.  MiMlcarr.  27  O.  L.  R.  122;  or  Incrca..^. 
them:   Vanhorn  v.  Vcrral,  3  0.  W.  R.  1.^67.  mcrca.. 

"*"•'"       case'^attrlbu'Id'  Z"  ^  '"""'f ."'  ^''^""'  '""  '"^  •'""S"'  "'"'  f'ed  th. 
case   attributed   greater   weight   to   the   evlde    e   of   some    wltnc^p- 

e"  0°   ."e'-law'th   T  "f"',™  "'  ""  "'"*'"-  '''"'«  "o*  a'^^on, 
evidence  and  r;„,,h  7  """'  '°  ''■•°°°>"'™  »  l"<lKment  upon  the 

Ttz:,::'  3  c  l  t.^kI"""  " ""  '^'"^  '''•"•'"•  '""•""'  ^-'"'  '■» 

app'^lal  ro°u«  ™  ''^"","  ':"""''  "'=  """■"  ^proper.,,  admitted  :i:. 
appellate  (  ourt  may  reject  It  and  maintain  the  judgment  If  the  remain 
ing  evidence  warrants  it:  .Vcrrit,  v.  Hnn-.sta,,' iTcn   ISO 


Procedure  « 
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Aiipfal    by 

Iiarti<-<i. 


.>s  to  the  principles  upon  whlcli  t'ourtB  act  In  rcvl(>wlng  the  find-  s«c.  20. 
;Bof  a  Court  of  flrsl  Instance  on  the  factd.  see  aliw  auitrn,  p,  inti. 

Where  a  Judxe  refem  It  to  a  MaatiT  to  aMMi-ss  tiuuia8*'H  and  givt-ti  '.^-•f^snuni 
Igment  (or  the  amount  anw-HHtd;  Himblr.  a  motion  fcr  a  new  trial"'  •'*"'•'"''■ 
K-uBes&mt-nt  of  damages  niuKt  be  niadt    u.  the  Appt-llutt>  DlvlHlnn: 
Ounlop Pntumatir  Tire  Vo.  v.  .Yew  (Juniffi-  Motor  Co..  IDS  L.  T.  artl ; 
[  tiiif  ituies  4iM),  r.u:;. 

prMtifl*.— Where  there  Is  a  xoneial  Judgment  againit  leverul  i'ra<-ti>-e. 
fcdantx.  they  are  not  entitled  to  Hever.  and  apiwal  to  several  Courts 
ft  case  where  an  appeal  lies  to  different  tribunals  at  the  election  of 
apiKlIant;  but  they  must  all  appt.<al  to  the  tribunal  to  which  th*- 
endant  who  takes  the  Qrst  step  has  appealed:  prr  Armour,  J..  In 
tdcy  V.  jacrchanta  Dvtpatrh  Co..  4  Ont.  72;t. 

Wbere  some,  or  one.  of  the  parties  only  uppt^al,  the  JudRment  will 
on  anch  appeal,  as  a  general  rule,  be  varied  in  favour  of  any 
pondent  who  has  not  appealed,  unless  the  result  of  the  appeal 
tn  It  Improper  that  the  judRtnent  against  the  non-appealing  de- 
dant  should  stand:  ChalfOHcr  v.  A060.  1  O.  L.  K.  272;  .Ittorm  ij- 
\mt  V.  Simpson.  1901.  2  Ch.  671;  8'.  h.  T.  :S2r..  Where  the  re- 
ndent  also  seeks  a  reversal  or  variation  of  the  Judgment  in  any 
ticular,  he  should  give  notice  of  motion  by  way  of  croaa-appeal. 
is,  at  least,  was  the  uniform  practice  in  the  former  Divisional 
irts:  I*'!*  vide.  Hunter  v.  Hunter.  24  W.  R.  rj27.  The  rule  may  be 
erfnt  In  the  Appellate  DivlsioD,  see  JuC.  Act,  sec.  27,  and  notes. 

On  a  motion  for  a  new  trial  the  evidence  of  persons  who  bad  been  Aiiid«vits  of 
nesses  to  the  effect  that  the  evidence  tbey  gave  was  untrue,  and  r^lectVi* 
t  statements  made  by  them  to  the  plaintiff's  solicitor  before  trial 
etrue,  Is  inadmissible:  Pushton  v.  Oratid  Trunk  Ify.,  t>  O.  L.  R.  42.'>. 
ft'lf-e  a  motion  for  a  new  trial  was  made  conditionally  upon  the  r(inditi..tia! 
ill  of  a  decision  pending  In  the  Court  of  Appeal,  it  was  held  that  I|'^^."i"i/|"'" 
usual  steps,  to  bring  the  motion  on  within  the  usual  time.  shouM 
taken,  and  that.  If  necessary,  application  should  be  made  to  the 
rt  to  postpone  the  hearini?  of  the  motion  till  the  decision  of  the 
rl  of  Appeal  should  be  given.     The  Court  has  full  di.->cretlon  over 
i  -n  application  to  extend  the  time  for  giving  notice  of  such  motion. 
U  not  limited  to  cases  where  the  party  has  been  misled:  Pcikett 
hor:.  82  \V.  R,  123. 

)n  an  appeal  by  a  plaintiff  from  a  Judgment  dismissing  the  action.  Third  i>«r(y, 
ilrd  party  who  had  obtained  leave  to  appear  and  oppose  the  pialn- 
J  claim,  was  held  not  entitled  to  be  heard:   Ewing  \.  Toronto.  IS 
I.  137. 

Procedure  on  Appeals.— See  Hulea  491-4  and  notes. 

nterpteader  Issue. — Where  a  Judge  has  directed  judgment  to  be  Jntpr 
red  on  an  Interpleader  issue,  an  api>eal  lies  under  this  section:  p'''*'*'''' 
f  r.  Parkrr.  27,  W.  R.  .'ilS;   see  Wilson  v.  Krrr.  18  r.  C.  Q.  B.  470: 
(li  V.  Shephrrd.  I  Ex.  D.  7.t;    4.-.  h.  J.  Kx,  4:.7;    Withrrs  v.  park'T. 
'.  3.  Ex.  38:!;  Robin.<ion  v,  Turkcr.  14  Q.  B.  D.  371;  Duuson  v.  Fos. 
i  B.  D.  377. 

Joit«.— Thf  coRt."!  nf  the  former  trial,  and  of  the  applications  for  a  c.-sta. 
trial,  are  in  the  judicial  discretion  of  the  Court:   Jud.  Act.  s.  74 


y2>; 


HIE  JIDICATVBE  AlT. 


be  :>.  Whsre  II  new  irl«|  wu  jranted  on  llie  (round  ihu  tbi>  Judif  ai 

lb*  trial  Improperly  noniulted  the  pUlntlir,  the  defendant  waa  ordir,  j 
10  l.ay  the  coata.  though  the  Judge  acted  mrro  mulu.  and  the  detenilaiit 
forebore  to  give  hia  evldei,c«  In  deference  to  hla  ruling  If  ill.  , 
Uammon  .«(.  «,.,  17  P.  R.  71 

Haw  Tilala.— For  the  prlnclplea  on  which  the  Court  acta  In  gram 
Ing  ne»    trials:  aee  poif,  a.  I'S  and  notea. 

0<WBtr  0«wr«  Appaala— Appeala  from  County  Courta  and  ni. 
trict  Courta  are  regulated  hy  Tlie  CoiinfK  Courli  Art  (R  8  o  o  "in 
•a.  3M6,  and  the  Jud.  Act.  a.  26,  tupro. 

The  above-mentioned  Mctlona,  3846  of  Thr  Countu  Courtt  id  iR 
8.  0.  c.  591,  are  aa  followa:  — 

"''.°'"..°'.     ,     ?••  "e  terma  •  party  to  a  cauae  or  matter."  and   •  appellant."  h-r,. 

if.M'r""  „,i    .         ."'**'•  ■*""  ""='""''  •»'••<"'•  """»  or  being  aued  In  the  namn 

"  .";,:ii.  ""  <"  "°'''"'  "<'  «  w™n  an  whoae  behalf  or  for  whoae  bene/lt  an 

action  la  prosecuted  or  defended:  10  Edw.  7.  c.  30,  a.  38. 

»'v'"i'„.!°     ^    3B.-(I)  Any  parly  to  a  cause  or  matter  may  appeal  to  a  Divisional 

c,„„t.  Lourt  from  any  Judgment  directed  to  be  entered  at  or  after  the  trial 

or  from  a  refusal  to  enter  a  Judgment:    lo  Edw.  7   e   30   a   39  1 1 , ' 

'■!  Geo.  5,  c.  17,  s,  11  (31.  •  ».  i»  ui, 

he  ilL*,„T  nT/?'  Vr  "■''"  '"*"  •"  '■'*'""'  »»  «»•*«'  ""I  'hall 
be  made  to  a  Divisional  Court:"  10  Edw.  7.  c.  30,  ■.  39  (2). 


Miuinn    for 


r  .rtsiin    ,,,*f!lT'"°°"  '^°""  °"  »'"«'»'  '"">  «  County  Court  may  under  «ul. 
u1.fov1.r7  d   "'  admit  new  evidence:  Btider  v.  Mi-Micketi,  32  Ont.  422. 

5," ,"  The  Court  formerly  refused  to  entertain  an  appeal  where  the  dwi 

s  on  turned  wholly  upon  the  evidence,  and  InvoWM  no  pout  of  tt 
B  T/;  "■  ^'•°°-««'  '  U   C.  Q.  B.  385:  flmdle„  v.  Cro»e.4lT   C   « 

in.on.  2,1  u.  c.  Q.  B.  24,.  In  such  a  case,  where  the  trial  has  been 
by  Jury,  the  remedy  will  ordinarily  be  .  motion  for  a  new  tria"  In  a 

.ntert'i7ed'^th'e',i^f"°°  °'k""  '^"""'^  ^■'""  ^""^  ^m  Jr  i 
mterfered  with,  except  upon  the  same  princlplee  aa  are  ohaerved  In 
the  case  of  other  appeal,  from  a  Judge  of  irst  "stl^ce iTn  ,i" 
evidence:  see  notes  to  Rule  491,  and  mpra.  p.  123.  Wherotberet^re  Z 

'iZrV\L^::^jT  *'"'  ^  "'^'^  '"^  wimeirn.. 

Division  wmnotT?,  °°  ">"™"""»ry  evidence,  the  Appellate 
^.V.      K  Z  '  '"'"^'o"'  even  though  It  may  think  that  If  the 

o"h  rwls:';"TvT;  "  '"  .'■■«  «"'  '-»'»-■  't  wo„?d  have  d"i  . 

.0  .:":^e  tfseri2"oir  Ac,',r».r.2f  •  '^'  "■-  ^-  -'""- 

onl^„f'jr°fP''  ""  "'""'"'  '"  ""^  »"'»■>•  «>«'  iwa  recovered  |,«r, 

5^J?jn^d=f-p---r~,:i; 

--1        ..  ;  '   ''"'  ^^  Toronto  JunrttOH  v.  CTrixj,.    25  a    c    K 

■...1,  and  formerly  Hutwn  v.  V„w,r,,  19  Ont.  App   ,3?  ' 
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iBtnl;  »**  »'«*>  ^trWnnirt  v.  UrthTmitl.  ir>  oni.  A|>p-  li'^T;    W>ai>-  Stc.  26. 
dawypr.  18  Ont.  App.  Hi;  Orove  v.  flftii/fr.  lirt  t'.  L,  J.  Itil;  20  V.  L. 
Oec.  N.  9"'.    And  ne*  7'^c  Vountii  Courts  Art.  n.  4i»  ill   (f/l,  in/ri. 

40.— U>  An  aiipcal  ihall  aluo  Me  to  u  OlvUtonal  tit  the  Iniitnnco  am.pkIm 
■07  party  to  a  caune  or  maltt-r  from.--  „/  .ut^^, 

(a)  Every  derlHion  of  a  Judge  u„  i  any  of  tbt>  powerH  run 
ferr«d  upon  blm  by  any  \ii\\ot\  of  ''oiirt.  r  by  any  Htntut*-.  unl<-!>8 
provision  tn  ihenln  made  to  the  contr. 

ITbii  clauite  Is  hfld  to  refer  to  dccialonti  or  orderK,  other  than 
tbcw  exprettbly  provided  for  in  clauses  ibi,  |  c)  and  I'D:  rti/^vo" 
V.  Haias.  -'4  O.  L.  It.  .'.4.{,  Tho  ordern  referred  10  in  this  cUuis.- 
must  be  In  their  nature  flnal :  sre  HUb-Hec.  L'.l 

(6)  Every  deeUlon  or  order  ninde  by  a  .TudRe  Ir.  ChnmlHTs 
under  the  provlKions  of  the  law  relatlnfc  t.>  Interpleader  prorecdlng^ 
the  examination  of  debtors,  attachment  of  debttt.  and  proreetlloK') 
Bgaiiist  garnlsbeett. 

IPrlor  to  45  Vlrt.  i\  6.  now  see.  40  tb»  rmpra,  there  coii'd  be  no 
appeal  from  a  County  Court  In  trarnlahe'-  proceedlnga.  Suto  v. 
Hutbarii.  6  Ont.  App.  fllR. 

TblH  Bection  doen  not  apply  to  easeb  coming  under  tier,  r.^,  aaprn: 
Weaver  v.  Sauyer.  16  Ont.  App.  4i;2;  ln-i»r  <■.  Sp<irka,  ;il  Ont.  IJ0".| 

(c)  Etery  decision  or  order  lii  any  cause  or  matter  dlnposlnK 
of  uy  right  or  claim    and  from 

I"  Right  of  clnim."  The  right  of  claim  referred  to  is  that  which 
forms  the  subject  of  the  action,  not  the  right  to  take  any  particular 
piece  of  procedure  in  the  course  of  the  action;  MrPhtraon  •■.  W'il- 
MB.  13  P.  n.  at  p.  340.1 

(d)  Any  derision  or  order  of  a  Judge  whether  pronounced  or  Api-ai* 
made  at  a  trial,  or  an  appeal  from  taxation  or  otherwise,  which*"'"- 
has  the  effect  of  depriving  ^hc  plaintiff  of  County  Court  costs  .>i 
the  ground  that  his  action  is  of  the  proper  competence  of  *.he 
Dlviaion  Court,  or  of  entitling  htm  to  County  Court  costs  on  he 
KTOund  that  the  action  Is  not  of  the  proper  comnetence  ot  the 
Division  Court.  10  Edw  VIl.  v.  30.  s.  40  1);  2  Geo.  V.  c.  17. 
8.  11   (4). 

i2»  ThU  section  shall  not  apply  to  an  order  or  decision  which  is 
Bnal  In  Its  nature  but  is  merely  interlocutory,  or  where  jurisdiction 
riven  to  the  Judge  ae  p^-rgonn  (traigmita.  10  Edw.  VII.  c.  ;ii>,  v.  40; 
po.  V.c.  17.S.  11  (R). 

The  proviso  of  sub-section  t-)  fe., .ems  the  whole  section,  so  that. 
matters  and  the  other  proceedings  specified  in  clauses  (ni.  (h' 
.  and  id),  an  apiwal  does  not  lie  unless  the  order  appealed  fron 
D  Its  nature  flnal:  see  Baby  v.  Ro$9,  11  P.  R.  440,  Hunter  v.  Bunfr. 
^.  L.  T.  114;  .InioW  v.  Vim  Tu]/l  30  Ont.  fid;!;  and  Gibson  v,  Hiiir-s. 
X  U.  R.  54.1 

Fiii«l  or  Interlocntory  Order. — The  question  as  to  when  i  irr 

inal.  and  when  Interlocutory,  has  arisen  under  various  Acia,  and 
</  be  answered  differently  under  each,  according  to  the  Intention 
the  enactment. 


V2» 


THE  Jl'IIICATlUE  All. 

:••  For  thp  purpoap  of  dptprDiliiInc  tbp  lime  for  aiipriMnx  undi'r  h'nt 

„,„„,,  llth  ilSMIi,  n.  »II7.  a  finil  ordrr  li  one  made  on  umli  an  appllcail,,,, 
J..rdr,.,  or  procridlni  Ibat.  for  whlcbrvcr  aide  the  derlilon  l>  glvrn.  It  ,||| 
If  It  atands.  Hnaljr  determine  ilw  mailer  In  lllicallon:  Kiiliim,,,,  , 
llorn.r.  l«»l,  l  Q.  b.  7:14;  i«i.«,larrl  Olai'oaiif  Co.  ,.  UilnHi,, 
<:  p.  D.  «7.  71;  or  dlapoiea  of  He  matter  In  dlipute  between  rh, 
parllei,  even  thouib  Inqulrlea  bave  to  be  carried  out  after  the  ui,l,  r 
««■  ffr  HirbfTl  Rrrvrt  it  Co..  50  W.  R.  2,-,i;  1901.  W.  N.  !13, 

For  tbe  same  puriioie  an  Interloculorr  order  Ineludet  an  order  i„r 
worklnit  out  the  rlihta  (Iven  by  a  llnal  Judjment.  ,■„..  .„  order  ..., 
Iln«  olT  roat.  lubject  to  a  aollcltor'.  Hen:  BM*e»  v.  /,o(»am  41  ci, 
D.  i'.1.  and  aee  Leonard  v.  Sarroirl,  7  O.  L.  R.  316. 

See  alio  notes  to  aec.  23  of  tbe  Jud.  Act.  tupn.  p.  116. 

An  order  Interlocutory  under  tbe  above  Endlab  Rule  la  not  n,,. . 
•arlly  Interlocutory  under  tbe  above  .action  40  (2);  lee  ««rol  Jfo„  „, 
Jforrli  V.  Loniton  d  Conatltaa,  etc.,  Co.,  19  8.  C.  R.  at  p.  442 

r,.e.*h\°^'''k  '"^  '"■"  ""■'■"•"■"  "»•'  "«•"«  there  remain,  nothing 
further  to  be  done  under  It:    He  D.  A.  Jone.  Co..  It  Ont    Ann    ,; 
and  thua  an  order  to  .In  Judcment  (under  former  C.  R  'eoai    .«; 

Court  Act  (R.  8.  C.  c.  135.  ■..  24  to  2t  .  Such  an  order  woulj 
however,  .eem  to  be  final  within  above  .ecUon  40  (1)  (,!)•  we  V.^^',. 
V.  T«orn,r,  11  Ont.  App.  816;  Coin,,,  v.  «(<•*„*.  /j.,  e^O;  Bmk  .„ 
iflnncola  v.  Pa,e,  14  Ont.  App.  347,  and  .o  .!„.  I.  an  order  a  owl  « 

18  o.  L.  R  462.  thouih  If  Judgment  were  denied  to  the  plaintiff  on 
and  an  appeal  would  thu.  be  excluded.  If  tbe  rule  In  Sotomun  v  "■»": 
"-  Mm  •  '"'  """V-  "  "''"""'  ■>"  "»  "PPllcatlon  under  I. 
"k.  ,  ^.  "V"  "°"'  '*''°°''  ''•"'*•'■  '»  ^  appealable  If  Judmi™  L 
:rrrrno".r.r'°"=  ""  '"-'■  "  "-  "««'•"  ■•  «'--"-;  a^ 

sec'°4o"l7,°„'„M'  """  l"  '"""^''  """■"'  "»«  "«■"  entertained  und.r 

p  r„t"inp:if:rT..':!fhrn;s:t-.r.  °„X'"ert^: :-' 
";-.*  19P E'lfr^b'  "T","' ■' ^- ''■  "■  «^^ «'.!'.«<■*>.':„;„ 

'I.  i3  r.  K.  i»o.  but  see  Hunlrr  v.  Hunfpr.  18  C.  L.  T.  114. 


Jndgmenta  and  OnlerB  Appealable:- 


'"'""•"-Jml^pnf,  ""'"  '""   ''°'"'"»<'''   I"   the  following  case, 
JmlBment  In  a  partition  matt.r  under  J';,,    l'«ru,wl 


From   a 

:s^e:-d^e^~lr^]r5Sr7~ 

Jcnking.   11   Ont    Ann    «•>•    .„    „  j      •  ne  i-anilion  Acl:   Jenktiig  v. 
1P,„P  dlr^rt^^d   °    u  r;ni  h'l  ^   ^    ''"'«-"<'"t    dUpoBlnit    ot    :>n 
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r  p.  32.  K^  alM  WMtna  v.  Hovrt.   '.2  Onl,   App.    119;    Html  l/un.  IM.  31. 

jf  Mvrrit  V,  London  itntt   (Vinnrflfin.   ffi-.,    19   H.   <\    K.   at   p.   442;    a 

ludmml  on  •  mifrlil  r«»t:  («!«■  V.  IfiXi-r.  1»  Ont.  App.  94:  «.■  uliiurr 

i  Hgr>.  31  U.  ('.  4  B  110.1:  «ii  ordi-r  for  Judimrnt  undrr  farmrr  ('.  R. 

>it3:  i'aittr  v.  A'oiiH.  l«  O.  L.  R.  462;  AVlioti  v.  Thornrr.  11  Ont.  App. 

ill;  CoIliM  V.  Hitkok.  lb..  «20;   Aiiiik  o/  JflaHnorri  v.  />rz(|.',   14  Onl. 

\pp.  347:  lUKtrnhiim  v.  WtUlfltn*.  DIvlilonftI  Couii.  Iflth  January,  1K97: 

in  ordir  Impoalnit  tprmi  on  a  drf^Midant  aa  a  condition  ot  (Ivlnit  him 

mtuMtni:  JVrl'Inir  v.  Jfi'/,aaD»lln.  16  P.  R.  410:  or  itrlklnii  out 

will  panutraplia  of  a  iflenn  aa  ahrwlni  no  r»ionablf>  aniwrr: 

•irt  ».  J'ro*™  Bank.  11  O.  I..  R.  24;  or  rrtunlnit  an  appllratlon  to 

pt  uld«  a  Judgmrnt  «ntpr<>d  for  default  of  defoncp.  on  the  ground 

I  Irrmilarlly:    Yotglit  y.  Ortk.  G  O.  L.  R.  443;   an  order  (made  at 

it  loMaoce  of  a  cooteitlnc  creditor,   under    The  Credltori'   HrHef 

k'll.  Httinf  aside  a  judgment  and  execution:   Hcwerman  v.  PDIIIipt. 

i  Oat  App.  «79;   ifoUon'f  Bonlc   v.   aicMeekln.  It..   r,30;    an  order 

Ilowlnf,  or  refUilng  to  allow,  exerutlon  to  laaue  on  a  Judgment :  MoMon 

.  Miulon.  20  Ont   App.   412:   McMahon   v.    Spcnnr,    13  Onl.   App 

30:  u  order  allowing  a  let  oH  of  coata  which   were   not   In   the 

iKietlon  of  the  Judge,   contrary   to  right  of  plaintiff:    Babmrk  ». 

(opidtt*.  19  P.  H.  19u,  an  order  In  proreedlnga  under  Tke  Joint  Sloek 

omfoiiiil  Wimltngnp  Ait  (K.  8.  O.  c.  1711.  Part  illl),  approving  of  a 

lie  by  the  liquidator,  of  the  aaaeta  of  a  company  en  Moc,  and  making 

crttlD  provlilona  for   distributing  the   purchaae   mr    ey:    He  D.  A. 

SKI  Co..  19  Ont.  App.  63;  an  order  tor  the  examin      in  of  the  wife 

( 1  judgment  debtor  under  Hulc  582,  aa  a  person  t       horn  the  Judg- 

lent  debtor  had  made  a  transfer  of  bin  proi>erty:   OooUvve  v.  White. 

J  P.  R.  433;  an  order  for  the  committal  of  a  Judgment  debtor  under 

■It  S87  for  unsatisfactory  answers  on  his  eiamlBatlon  aa  a  Judgment 

Jbtor:  Baty  v.  «o«i.  14  P.  it.  440:  and  aee  He  JndiTion  v.  Viinsfone. 

S  P.  R,  at  p.  246:  (but  see  .Viic  Hamburg  v.  ilurilcn,  intra,  p.  130). 

All  order  respecting  the  person  having  the  right  to  continue  an 
nion  after,  the  death  of  the  plaintiff  would  also  seem  to  be  nnal 
tthlB  the  meaning  of  the  section:   see  Baptitt  v.  Baptitt,  21  8.  C. 

<25.  So  also  a  Judgment  or  order  made  otherwise  than  at  the 
i«l  determining  a  right  and  provl(Jlng  for  the  proceedings  for  work- 
K  U  out:  f.g.,  by  taking  an  account  though  such  an  order  may  not 
'  Unal  tor  some  purposes:  see  T»c  Ourtu  v.  flar*,  21  S  C.  R.  «56: 
f  AlfiaiKfcr.  1892.  1  Q.  B.  216:  and  an  order  perpetually  restrain- 
8  Plaintiff  from  proceeding  with  an  action  (which  Is  not  a  final 
dtr  within  Thr  Huprrmr  and  Ejriheilufr  Court  Act) ;  Uarilime  Bank 
fleicart.  20  8.  C.  R.  105. 

An  appeal  now  lies  from  an  order  or  decision  aa  to  the  scale  ot 
in  under  a  llnal  Judgment:  sec.  40  (1)  (d).  supra  (see  formerly 
oiiorj  I.  Burrowi.  7  O.  L.  R.  316). 

Jadgments  aad  Orders  not  AppaaUbIs:  — 

Appeals  have  not  been  entertained  In  the  following  cases,  aa  being  County  coun 
im  ordprs  not  In  their  nature  final:— From  an  order  settlnn  aside  aM™'"!,",'"'' 
Jgrnont  anii  letting  defendant  In  to  defend:    Sclirociiir  v.   Tfooni.'V.  •i>i>rsl'able. 

Ont.  App.  673;  O'UonnM  v.  Uuindiic.  28  Ont.  389  (but  In  J/c- 
inr  V,  MiLiiuuAliii.  16   p.  R.  450.  an  appeal  was  entertained  from 

orilpr  ...tilnE  a.^liic  a  Judgment  obtalnfd  on  a  =|.rtla!ly  i-ndursud 
It  under  former  c,  R.  603.  In  regard  to  the  terms  Imposed  upon 
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defendant  as  a  condition  of  tKing  let  in  to  defend);  from  an  order 
dismissing  a  motion  for  judgment  under  C.  R.  60S:  Flsken  v.  stfuiirl. 

17  C.  L.  T.  82;  see  Hurul  Mun.  of  MorrU  v.  London  &  Can.  L.  if  A.  fo.. 
19  S.  C.  R.  434;  an  order  enlarging  until  after  a  named  event,  a  motion 
to  dismiss  an  action  for  want  of  prosecution:  Stater  v.  Madt-r.  17  (',  i. 
T.  82;  an  order  strilting  out  a  jury  notice:  McPherton  v.  M'itsoii.  M 
P.  R.  339:  an  interpleader  order  directing  an  issue:  Hunter  v.  Hunter 

18  C.  L.  T.  114;  an  order  on  an  application  to  amend:  Branigan  \.  stin- 
von,  10  U.  C.  Q.  B  403;  and  iw  Angtin  v.  Kingitton,  16  U.  C.  Q.  B.  l:i: 
the  decision  of  a  Judge  «•  to  tbe  right  to  begin;  Hastings  v.  Kannst. 
7  U.  C.  Q.  B.  520 :  or  on  a  motion  to  vary  the  minutes  of  a  Judgmeiii : 
Be  Taggart  v.  Bennett,  6  O.  L.  R.  74;  an  order  dismissing  an  applica 
tlon  to  commit  a  defendant  for  contempt  for  refusing  to  be  sworn  ut. 
an  examination:  .Veic  Hamburg  v.  Burden,  37  C.  L.  J.  420;  or  orderln;: 
a  discharge  from  custody  under  a  ea.  aa.:  Uallagher  v.  Gallagher.  ['A 
Out.  172;  an  order  refusing  a  new  trial:  Booth  v.  Can.  Pac.  Ry.,  13  o. 
L  R.  91;  an  order  dismissing  an  action  as  frivolous:  Re  Page.  Hilt  \ 
ytadg<.:e,  102  L,  T.  JS8;  an  order  for  arrest  or  mesne  process,  is  lit'ii: 
not  to  be  appealable,  but  an  order  made  on  a  motion  to  discharne  a 
prisoner  from  custody  Is  held  to  be  appealable:  Bank  ol  Montreal  v 
Partridge.  3  0.  W.  N.  149, 

An  appeal  will  not  lie  from  a  judgment  or  order  pronounced  in  :i 
matter  in  which  the  Court  below  bad  no  jurisdiction:  Teskey  i  Y.  i! 
lu  P.  R.  244;  but  see  Sweetland  v.  Turkish  Cigarette  Co..  80  I..  T^ 
472;  47  W.  R.  611;  nor  can  a  question  as  to  jurisdiction  be  rai.wd  i- 
appeal.  If  not  fallen  In  the  County  Court:  Taylor  v.  National  1  1 
Sodet)/.  1 10  L.  T.  696.  "  ' 

"  „  ''"'*"•  •  J«4«e  i»  pmam*  dealcxatik— In  such  case  Jui.fi 
Orders  Enforcement  Act  (R.  3.  o.  c.  79),  s.  4,  applies,  which  provid™ 
that  there  shall  be  no  appeal  from  the  order  of  a  Judge  so  madi 
unless  an  appeal  Is  expressly  authorized  by  tbe  statute  giving  the  jiirl<- 
diction.  or  unless  special  leave  is  granted  by  the  Judge  mailing  tli, 
order,  or  by  a  Judge  of  tbe  High  Court  Division,  in  which  case  an  a> 
pea  may  be  had  to  a  Divisional  Court  of  the  Appellate  Division,  whos- 
decision  is  llnal:  see  Re  Toronto  B.  d  B.  Ry.  Co.  17  p  R  19^  ■  p. 
Simpson  v.  Clatferty.  18  P.  R.  403. 

The  County  Court  Act  (R,  S.  0,  c.  59),  provides:  — 

.lenti"  In  ^T^LT"  ^  ''"'  ■"""""sfhaihg  Judgment  has  be™ 
signed :  10  Edw,  VII,  c,  30,  s,  41. 

..^rttf^'V  '^J"  '"^^^  """'■  "'  ""'  "'""'"''"'  »'  "■«  "PPellant.  certifv 
maer  his  hand  to  the  proper  officer  of  the  Supreme  Court,  the  vU-:ul 

there  n  .'T,'  "f"  ""  "'°"°°'  "  '"*"'  """X-'  granted  or  refused 
h!      i  H   u,     u       J""™™''    ■"•    decision,    and,    where    a    trial    I,:,. 

Hnd  et  „M  f^^"  '"  ""  '"'"'■  "  ""'■■  ""=  """""^^  »1  "11  objertlon- 
and  exceptions  thereto,  or  to  hi,  charge,  and  all  other  papers  in  ih, 
cause  affecting  the  question  raised  by  the  appeal. 

(2)  The  JudRC  shall  be  required  to  cerlifv  only  the  nlpfl,Mni;« 
tTc  f°nnu°„r'':'  ""«-"/■  "'«--  and  other  materlL.  neceta n  ,^. 
the  nil  understanding  of  the  matter  In  appeal,  together  with  his  juds 
ment  or  decision:  10  Edw.  VII.  c,  30,  a,  42, 

["The  proper  officer"  Is  now  the  HeElstrar  of  the  ^ppeHate  Din 
fZa",  T'h  '^■""■T"/™'-'-  T""  "Julsn'ont  or  decision  ••means  .l,: 
formal  order  or  JudRmenf,  not  the  Judge's  reasons  for  iudimi,.,i' 
these  should  al.o  Im-  sent,  however,  when  In  writing  ,  '"'"^""'' 
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43.  Snbject  to  the  next  following  section,  any  Jadge  of  the  County  See.  28. 

DUtrlct  Court  appealed  from  may,  upon  appllration  to  him.  stay  p,aj.jn^   „ro- 
■ocwdlngs  In  the  action  to  enable  the  appeal  to  be  brought  upon  such  'ceedinK"  <•" 
nns  and  for  such  time  as  he  may  dfem  just:  10  Edw.  VII.  r.  ;iO.  s.  43.  *i'P'"*'' 

[In  the  event  of  a  Judge  refusing  the  aiipllcatlon,  no  appeal  would 
)p«ar  to  lie  from  his  decision:  see  s.  40  (2),  supra.] 

44.— (1)  The  appeal  shall  be  set  down  for  argument  at  the  first  sotting 
ttlngs  of  a  Divisional  Court  which  commences  after  the  expiration  **"*"  ^pp*""'" 
thirty  days  from  the  judgment,  order,  or  decision  complained  of. 

(2)  Subject  to   Rules   of    Court,   a    Divisional    Court   or   a   Judge  KxrenKion  <>f 
tie  Supreme  Court,  notwithstanding  that  the  Judge  of  the  County  ''■"*"  '*"' 
District  Court  has  not  certified  the  pleadings  and  other  papers,  or  "p^^' 
at  they  have  not  been  filed  In  the  Supreme  Court,  may  extend  the 
me  for  setting  down  the  appeal  or  for  giving  notice  of  setting  down, 
for  doing  any  act  or  taking  any  proceeding  In  or  in  relation  to  the 
ipeal;  and  may.  If  the  certificate  Is  Incomplete  or  incorrect,   direct 
esame  to  be  amended  or  sent  back  to  the  Judge  for  amendment:  10 
Iw.  VII.  c.  30,  s.  44. 

See  Hunter  v.  Patterson.  2  O.  W.  N.  61. 


45.~(1)  The  Divisional  Court  shall  have  all  the  powers  and  duties,  i'owern  to 
to  amendment  and  otherwise,  of  the  Judge  appealed  from,  and  full  "1."^"^^  *|)fp. 
acretlonary  power  to  receive  further  evidence  upon  questions  of  fact,  ther  evi- 
;lier  by  oral  examination  before  the  Court,  or  as  may  be  directed.       dpncc. 

f2)  Such  further  evidence  may  be  given  without  special  leave  as 
matters  which  have  occurred  after  the  date  of  the  judgment,  order 
deciBior*  complained  of. 

[S«  Butler  \.  MrMickrn.  32  Ont.  422.1 

(3)  Except  as  provided  by  sub-section  2,  upon  an  appeal  from  a 
Igment,  order  or  decision  given  upon  the  merits  at  the  trial  or 
arlng,  such  further  evidence  shall  be  admitted  on  special  grounds 
ly.  and  not  without  the  special  leave  of  the  Court:  10  Edw.  VII.  v.  30, 

ISee  Rule  232,  and  notes.] 

46.— (1)  On  an  appeal  to  the  Divisional  Court  may  set  aside  the  order  n/ 
igment.  and  may  direct  any  other  Judgment  to  be  entered,  or  may  niyisicmai 
■ect  a  new  trial  to  be  had,  and  make  such  other  order  as  to  costs  Appini. 
1  otherwise  as  appears  just. 

l2)  The  decision  of  the  Divisional  Court  sUall  be  certified  by 
'■  Registrar  of  the  Appellate  Division  to  the  Clerk  of  the  Court 
lb  whom  the  Judgment  or  order  appealed  from  was  entered,  who 
ill  thereupon  cause  the  same  to  be  entered  In  the  proi»er  Judgment 
order  book,  and  all  sub8-»quent  proceedings  may  be  taken  there- 
in, as  it  the  decision  had  been  given  in  the  Court  below.  10  Edw. 
1-  c.  3i>,  9.  46. 

[This  subsection  requires  the  judgment  of  the  Divisional  Court  In 
3  particular  class  of  appeals  to  he  in  the  form  of  a  certificate.  It 
f  sfema  tu  imply  that  all  judgnteuts  or  orders  iippeale<l  from  must 
•e  been  entered  before  the  appeal  is  lodged,  hut  see  s.  41,  supra.] 
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THE  JUDICATl'KE  ACT. 

Procedort  oa  Ooantjr  CoKrt  •nd  Olitrlet   Court    Appeal!.— 

Formerly  there  could  be  no  appeal  after  judgment  entered:  .Wurjilj 
V,  yorthern  Ry.  Co..  13  C.  P.  32;  Duffll  v.  Dickiruon,  14  C.  P  U' 
Wooil  V.  Orand  Tmnic  Ry.  Co..  16  c.  P.  270;  but  now  there  may:  s"» 
.see.  41.  suiira. 

,^  The  certltylng  oj  the  proceedings  under  section  42  I9  a  necessarv 

preliminary  to  setting  down  the  appeal:  Smith  v.  Hay  35  C  I  i 
421;  Mccamn  v.  Metropolttan  Life  Imce.  Co.,  19  C.  L.  T  Occ  .\ 
230;  ReeMe  v.  McNeil.  31  Ont.  444;  and  see  Morte  v.  Thompson  '  . 
C.  P.  94;  Baby  v.  Rota.  14  P.  R.  440;  Gilmor  v.  McPhail  16  P  i' 
lol.  In  Lums  V.  Holliday.  8  O.  L.  R.  541.  the  Court  entertained  tl," 
appeal  notwithstanding  the  omission  to  certify  the  proceedlnes  11.. 
objection  having  been  raised. 

The  Judge  should  not  refuse  to  certify  the  papers  In  a  case  which 
Is  not  appealable;  it  is  for  the  appellate  Court  to  decide  whether  tlw 
appeal  can  be  entertained  or  not:    Re   laggart  v.  Bennett.   6   0    1 
R.  1 4.  '    ' 

In  appeals  from  County  Courts,  the  pleadings,  motion.,  orders  and 
other  papers  to  be  certHed  to  the  proper  offlcer  ot  the  Appellate  Dlvi- 
slon  under  The  County  Courts  Act  (R.  S.  O.  c.  59),  s.  42.  should  ln..ud  ': 

(0)  The  original  pleadings:   see  Lees  v.  Ottawa  rf  .V    y    ;;, 
Co..  31  Ont.  567;  20  C.  U  T.  75. 

the  a'ppe'I?""'  °'  '°°"°'''  ""^  "''''"'  "^edng  questions  raised  by 

„„iif*  The  Judgment  or  order  appealed  from  and  the  written 
opinion  or  dectalon  ot  the  Judge; 
also  where  a  trial  has  been  had 

(d)  The  Judge's  notes,  or  where  the  evidence  has  been  taken 
by  a  stenographer,  his  notea,  of  the  evidence  and  ofT^y  „bUtn 

o?  the  jX°°'  b""""-  ?"  °'  "■'  ''■'^«""'  "'  ""^  evidence  a, 
of  the  Judge  s  charge,  and  of  all  objections  or  exceptions  thereto: 

(e)  The  exhibits  put  in  at  the  trial 

.ions'  ir.:zzv:iT::'c.  Tti^\r^-  rr  "^"■ 

decision  „,«n  the  pleadings,  or  .^'rj^o^Vj^V^^Z^f  Z 

•■•.'I,  s.  40  111),  as  to  the  papers  to  be  certified:  see  76.,  s.  42. 
It  Is  not  a  valid  objection  to  an  appeal  that  th.  T.,.t»     1. 

What  a  Judge  certlfles  as  his  judgment  i»iti  >..,  .  .  j 
slve:   H.Mlestone  v.  FurneTs  "i,  ,3  ?  U  R    23^      '  "^  ™"''''"" 

The  Judge  should  only  be  required  to  rerllfv  .1,.  ~  .. 

orders,  allldavits.  evidence,  and  orhef  mater^l.    „  "°"''   "''°'- 

oraSoT-trefaLe""-  '"  ^^^^^^l^'lZJ:^ 
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to  appeal  still  exists:  lee  Hrg.  v.  Wrils.  17  I'.  ('.  Q.  B.  r>4.';  Re  Ktrnn-  S«c.  26. 
han  V.  Preston.  21  U.  C.  Q.  B.  461 ;  Orr  v.  Barrett.  9  C.  L.  T.  72. 

For  Form  of  Certificate  of  County  Court  .TiidRt^:  gee  H.  &  L.  Forms  Form  of 
No.  1197.    The  first  paragraph   of  this   form   requires  modification.  c'TiinpatB, 
offlDg  to  the  changes  made  by  the  revision  of  Thv  County  Courts  Act 
since  the  iiubllcatlon  of  those  forms. 

The  certified  papers  should  be  fastened  together  and  transmitted 
10  tlie  Central  Office,  and  the  same  are  to  be  returned  to  the  i'ounty 
Court  when  the  appeal  is  disposed  of. 

ftarlag  Execatloa.— -As  to  stay  of  execution,  or  proceedings,  in  a 
County  Court  case,  pending  an  appeal:  see  sec.  43.  supra. 

latttac  Down  Appeals.— The  appeal  is  set  down  with  the  Regis- 
trar of  the  Appellate  Division  within  the  time  Jimtted  by  s.  44   (1) 

supra,  and  see  infra. 

The  sittings  of  the  Appellate  Division  commence  on  the  1st  Monday 
JD  eacb  month,  unless  It  be  a  non-juridical  day.  and  then  on  the  next 
day  thereafter — except  In  the  months  of  January,  July,  August,  and 
September.  There  are  no  sittings  la  the  Christmas  or  Long  Vacations. 
and  tile  sittings  in  January  commence  on  tiie  first  Monday  after  the 
tith  January,  and  the  sittings  in  September  commence  on  the  first 
Monday  after  the  15th  September:  see  Kale  171  (1),  (8  Xov.,  19i:!)  ;  but 
seeJud.  Act.  s.  42  (1). 

The  30  days'  run  from  the  date  of  the  delivery  of  the  judicial  deci- 
sion, oral  or  written,  and  the  order  or  Judgment  founded  on  It  must 
be  referred  to  that  date:  Faivkeg  v,  Sicayzie.  31  Ont.  256.  If  the  deci- 
sion is  not  given  in  open  Court,  it  cannot  be  said  to  be  pronounced 
until  the  parties  are  notified  of  it:  lb. 

Sunday  is  not  reckoned  in  the  thirty  days  when  it  is  the  first  day: 
Cooper  V.  Dixon.  3  C.  L.  T.  198  {»ed  qutrre) :  nor  where  it  is  the  last 
day:  see  Rule  174. 

The  appeal  must  be  set  down  for  a  Divisional  Court,  which  begins 
its  sittings  not  later  than  30  days  from  the  decision,  but  may  be  set 
down  for  an  earlier  sittings:  Lrcs  v.  Ottawa  <f  New  York  liti.  Co.. 
31  Ont.  567.  The  appeal  cannot  be  set  down  until  the  Judge  has 
certlfled  the  papers  under  The  County  Courts  Act  (R.  S.  O.  c.  59).  s. 
4i';  Reekie  r.  Mcyeil.  31  Ont.  444.  After  the  time  limited  for  setting 
down  has  expired  there  was  formerly  no  jurisdiction  to  hear  the 
appeal:  76..'  but  now  the  Divisional  Court  has  jurisdiction  to  extend 
fhe  time:  s.  44  (2),  suitra,  v.  131.  and  see  Rule  176, 

The  fact  that  a  stay  of  proceedinga  has  been  granted  by  the  County 
Court  Judge  under  The  County  Courts  Act.  s.  43.  for  a  time  extending 
twyond  the  commencement  of  the  sittings  at  which  the  appeal  should 
)e  set  down  under  s.  44  does  not  absolve  the  appellant  from  the  neces- 
ity  of  complying  with  that  section:  Paul  v.  Rutlidfjr.  16  P.  R.  140;  an 
■xiension  of  the  time  may  be  obtained  under  s.  44  (2),  supra,  p.  131. 
'nd  see  Hulv  176. 

Where  notice  of  hearing  is  given,  but  the  case  Is  not  set  down.  Rule 
m  seems  to  apply,  if  it  does  not.  an  application  for  the  difimissal  of 
Je  appeal,  or  for  the  costs  of  an  abandoned  appeal  may  be  made  to  the 
JiUslonal  Court  on  the  return  day  named  In  the  notice  of  hearing: 
«■  notes  to  Ruh-  2ir».  infra,  and  0-nnnwlt  v.  Guinam:  28  Ont.  3S9. 
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Sec.  26.  Notice  of  Appeal. — For  form  of  notice  oT  appeal:   see  H.  A  L- 

.^..^lce  of         Forms,  Nu.  1199.    No  express  provision  is  made  for  giving  notice,  but 
Bi'ix-Bl.  It  seems  to  be  none  the  less  necessary. 

Miiiio.i  rclst-        iBterloeatory  Motloas  Relatlnc  to  Appeals. — A  motion  to  strike 
Intf  Jo  aT,,„.aii.  ^^j  ^^  quash  an  appeal  must  be  made  to  the  Divisional  Court:  see  V.  C. 
Act.  8.  44  (2),  «upra;  O'Donncll  v.  Ouinane.  28  Ont.  389. 

A  motion  to  extend  the  time  for  setting  down  an  appeal,  or  for 
doing  any  act  or  taking  any  proceeding  In  reference  to  the  appeal  may 
he  made  to  a  Divisional  Court  of  the  Appellate  Division,  or  to  a  Jud^t' 
of  the  High  ^ourt  Division:  section  44  (2)  supra;  such  motion  may  bt' 
made  before  the  papers  are  (under  sec.  42)  sent  up  to  thr  Appelbne 
Division. 

Costs  or  c.  Costs. — Costs  of  the  action  and  of  the  application  are  In  the  Judicial 

■  ai'Pfa  ■■  discretion  of  the  Court :  Jud.  Act,  s.  74,  post,  they  are  usually  ordered  id 
'ollow  the  event  of  the  motion,  even  thoi'gh  the  Judge  below  has  f^ 
mero  molu  made  an  erroneous  adjudication;  Mills  v,  H'.mtlton  Strrrt 
Ky.  Co.,  17  P.  R.  74:  EMt/  v.  Otlaica,  etc.,  31  IT.  C,  Q,  B.  569.  576  liul 
see  Harris  v.  Rohinton.  25  U.  C.  Q.  B,  247;  and  though  the  Court  has 
no  Jurisdiction  to  hear  the  appeal;  Cote  v,  Halliday,  33  C.  L.  J.  120: 
S.  C,  suit  nam..  Cote  v,  HalUday.  17  C.  L.  T.  53;  and  see  Teskey  v.  ^cil. 
15  P.  R.  244;  Hetcgill  v.  Chadwiek,  18  P.  R.  359;  but  see  contra.  Poicky 
V  Whitehead.  16  U.  C.  Q,  B.  589;  and  per  Hagarty,  C.J.,  20  C.  P.,  pi). 
198-9;  but  they  may  be  ordered  to  abide  the  result  of  a  new  triaj.  or 
the  applicant,  though  successful,  may  be  ordered  to  pay  tbem  as  a 
condition  of  getting  a  new  trial. 

Atandrament        Abandoameat  or  Non-proseeatloa  of  a  Cooatj  Court  Appeal.- 

.i,l,..l»:  Where  an  appeal  has  been  properly  lodged  In  the  Supreme  Court,  In  tasf 

of  Its  abandonment  or  non-prosecution  after  service  of  notice  Rule 
660  is  applicable,  and  a  motion  to  dismiss  It  is  unnecessary;  Ke  Toronto 
Ry.  Co.  and  City  of  Toronto,  18  P.  R.  489, 

The  appeal  must  be  set  down  for  argument  at  the  first  sittings  of 
a  Divisional  Court  of  the  Appellate  Division  which  commences  after 
the  expiration  of  thirty  days  from  the  Judgment,  order  or  decision 
complained  of:  see  pp,  131,  133,  supra. 

A  Divisional  Court  or  a  Judge  of  the  High  Court  Division  may 
extend  the  time  tor  setting  down  the  appeal,  or  for  giving  notice  of 
setting  down  or  for  doing  any  act  of  taking  any  proceedings  in  or  in 
relation  to  the  appeal,  and  may  If  the  certlBoate  Is  incomplete  or  in- 
correct, direct  the  same  to  be  amended,  or  to  be  sent  back  to  the  Judee 
tor  amendment:  sec.  44  (2),  supra. 

The  30  days  begin  to  run  from  the  day  on  which  tha  order  or  Judg- 
ment appealed  from  was  pronounced,  but  If  not  delivered  in  oii.n 
^^M«  J  ^  Tt"  ^  ™"''''<^"'ed  to  be  d'-  -ered  until  the  parties  are 
2  hr  H  ■  "fi  '■  ^"'"""-  ^1  °"'-  -^^'  ""'  U'"  appellant  is 
orlr  S  .T,  '  1"'  "'«'"■"""'  -'  30  days  from  the  Judgment  or 
order  before  setting  down  the  appeal:  Lees  v,  Ottay:a  <C  .V.  Y  Ry  31 
Ont.  .,67;  Smith  v.  Bop((s(  cfiurc^.  1  O.  L,  R.  195. 

on«™„TV"  •'■*"«"•*«   mvi.l.a.-The   Judgment   of    the   Conrt 

see  ?r  ?/ T  n  ?"""'  ^'""'-  "  ^'""^  "'  '"^  ""■"■  »'  «  certiilcote: 
see  The  county  Courts  Aet,  sec.  46  (2),  supro,  p.  131. 

l..„/d"l'ffl;,l';''  ™,^™"^"'-  "'■"=  •"<■  <-"IBcate  ha,  been  drawn  up  anJ 
«":  m  I    T   773      """"'"         '•™"™'"''-   "''»»'"  V.  Jones.  1914,  2  K.  B. 
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Appasli  f ro»  SnrpogBte  Conrta. — Apjipal;*  rrnni  SurroKain  Courts  8«.  26. 
are  pefUlBted  by  the  following  provisions  In  Thr  Surruf/ntf  Courts  Avt,  a,,,,,.*!,    fr„ni 
iR.  S.  0.  c.  62).  .siirrni;at, 

r<.iirts. 

34.— (1)  Any  person  who  devma  himself  aggrifvid  by   an  order,  t.i  what 
determination  or  Judgment  of  a  SurroRatu  Court.   In  any  matter  or  *'"'""' 
rauie.  may  appeal  therefrom  to  a  nUislonal  Court. 

(2)  No  Boeh  appeal  shall  lie  unless  the  value  of  the  property  to  be  When 
affected  by  such  order,  determination  or  judgment,  exceeds  }2i»0.  t"r"iiir..i 

(31  The  practice  and  procedure  upon  and  In  relation  to  an  appeal  i>ractir.>   r.v. 
sball  be  the  same  as  Is  provided   by   The  Countii  Voitrts  Avt.  as  to  f*"'<  ■  *■    "' 
appeils  from  the  County  Court. 

(4)  A  motion  for  a  new  trial  after  a  trial  by  jury  under  section 
:i  sball  be  deemed  to  b^  an  appeal  and  shall  be  made  to  a  Divisional 
Court:  10  Edw.  VII.  c.  .Tl.  s.  ?,i. 

(5)  An  appeal  shall  also  He  from  any  order,  decision  or  determlna-  Apjh-bI  fnin 
lion  of  the  Judge  of  a  Surrogate  Court,  on  the  taking  of  accounts  In  like  *"nlf,n|!, 
manner  as  from  the  report  of  a  Master  under  a  reference  directed  by 

the  Supreme  Court,  and  the  practice  and  procedure  upon  and  In  relation 
10  the  appeal,  shall  be  the  same  as  upon  an  r.ppeal  from  such  a  report 

(61  Sub-sections  2  and  3  shall  not  apply  to  the  appeal  provided  for 
by  sub-section  5:    1  Geo.  V.  c.  18.  s.  J. 

It  will,  therefore,  be  seen  tb».  In  all  appeals  from  a  Surrogate  Court  in  what  raNPi 
except  as  to  a  decision  on  taking  of  accounts,  the  aopeal  is  to  be  brought  f^om'.snrr* 
and  prosecuted  in  the  Appellate  Division  of  the  Supreme  Court  in  like  s^te  Court. 
manner  as  appeals  from  a  County  Court:  as  to  which,  see  supra,  pp. 

1:15-1  J  4. 

An  appeal  lies  to  the  Appellate  Division  from  an  order  of  a  Surro- 
gate Court  Judge  allowing  compensation  to  an  executor  under  Thi- 
Truitee  Act  (R.  8.  0.  o.  121).  s.  67   (3):   He  Ah-xandrr.  31  Ont.  167. 

An  appeal  under  The  Surrogatr  Courts  Act  (R.  S.  O.  c.  62).  cannot  Must  b.' 
36  entertained  unU'ss  lodged  before  any  removal  of  the  matter  into  the  [:^'<|i^^^^^''  '"'^'"■e 
•upreme  Court  under  s.  ?.2  of  that  Act.  Upon  the  making  of  an  order  for  n'r'i'.'n*    " 
-emoval  the  matter  becomes  an  action  In  the  Supreme  Court,  and  the 
'ractice  to  l>e  followed  is  the  practice  prescribed  in  a  Supreme  Court 
Toceediag:  Justin  v.  Goodi-son,  18  P.  R.  174. 

Appeals  under  sub-section  f)  In  regard  to  decisions  on  the  taking 
if  accounts,  are  to  be  brought  and  prosecuted  as  nearly  as  may  be  in 
iccordance  with  the  practice  relating  to  appeals  from  Masters'  reports; 
s  to  which:  see  Rules  u03-50fi.  Presumably,  in  order  to  comply  with 
hese  Rules,  the  certlBcate  or  order  of  the  Judge  appealed  from  should 
e  tiled  in  the  Surrogate  Court,  and  notice  of  filing  served  on  the  oppo- 
ite  party,  and  seven  clear  days'  notice  of  the  appeal  must  then  be 
erved  on  the  respondent  within  one  month  from  the  date  of  service 
f  the  notice  of  filing.  The  appeal  in  this  case  is  to  a  Judge  of  the 
Ilgh  Court  Division  In  (he  Weekly  Court,  and  it  would  seem  that 
1  appeal  would  He  from  his  decision  to  the  Appellate  Division  under 
le  Jiid.  Act.  s.  28.  unless  precluded  by  .lud.  Act.  sec.  :;:.. 

Secnrity  foT  Cocts  of  Appeal.— By  Rule  "  of  the  Surrogate  Court  Sit-Tiri!,-  f,  r 
^ules,  In  appeals  under  s.  34.  s.-s.  1  and  2.  the  appellant  was  required  a'-'pra/'frorii 
J  ?ive  security  for  coats  in  the  sum  of  $200.  As  the  practice  and  pro-  surrogate  ' 
?dure  on  appeals  from  the  Surrogate  Court   (except  under  s.  34   {5))  *'*"'" 
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Sec.  26.  are  now  to  be  Ihe  same  aB  iB  provided  by  The  County  Vourtt  Act,  and 

under  tbat  Act  no  security  for  costs  of  an  appeal  la  required,  it  is 
probable  that  the  Surrogate  Court  Rule  .'iT  may  be  held  to  have  been 
impliedly  abrogated. 

The  service  of  a  notice  of  apiwal.  and  the  deposit  with  the  Regi-?- 
irar  of  the  Surrogate  Court,  as  Bworlty,  of  an  unmarited  check  for 
flOO,  payable  to  the  order  of  the  Registrar,  but  never  cashed  by  him 
»as  held  not  to  be  compliance  with  Surrogate  Court  Rule  57,  an<l 
therefore,  the  appeal,  not  having  been  lodged  and  brought  within  tiK 
time  required  by  Tht'  Kurrogatc  Courts  Act.  was  quashed:  Re  WiJso), 
17  P.  R.  407. 

if  Surrogate  Court  Rule  57  is  not  abrogated  then  on  an  apiieal 
from  an  order  o(  the  Surrogate  Court,  coming  under  s.  34  in 
security  must  be  given,  and  an  affldavit  of  the  value  of  the  property 
alfected  Bled,  as  required  by  Surrogate  Court  Rule  57.  Unless  this  be 
done  an  appeal  la  not  properly  lodged,  and  may  be  quashed:  Re  Xtchol. 

**?' o"  p!o      ,  f"**'^'  •'  ^•'»«  •»  P«>P«rtr.-Whether  the  iiiing  ot  an  alBdavit 
ntnin  in       "'  '"«  "'lie  of  the  property  In  question  as  required  by  Surrogate  Court 
go..ii«n.         Rule  57   14)  is  necessary  In  appeals  under  s.  34  mpra.  Is  also  prob- 
lematical, no  such  alBdavit  being  required  according  to  the  practice 
In  County  Court  Appeals.* 

Wotioe  ot  App..l.— Service  ot  notice  of  appeal  would  appear  to 
be  necessary  though  not  expressly  provided  for:  see  siiprc,  p.  134. 

A  notice  of  appeal  not  specifying  that  It  was  to  a  Divisional  Court 
or  any  Court,  and  a  bond  reciting  that  the  appellant  desired  to  appeal 
to  the  Court  of  Appeal,  were  held  not  to  be  defects  sulBcient  to  have 
an  appeal  quashed:  Taylor  v.  Delaney.  3  O.  L.  R.  380.  Certain  detects 
In  Surrogate  Court  Rule  59  and  forms  are  pointed  out  in  this  case. 

S;:if."pp,.,.  „  ",*'*•?"'  f,°"*    Al'»«»Is--Appeals    from    Division    Courts    are 
.PP-.1..  regulated  by  The  DtvUion  Courts  Art  (R.  S.  O.  c.  63).     The  following 
are  the  provisions  of  that  Act  relating  to  appeals: 

,H-^°!;  '^°  ."""i™'  '""'  ''°*  "*  "•  '"'"^  "■«  commencement  of  the 
In^;,  ."  I  «'«"  J'">  '"e  clerk  an  agreement  In  writing  not  to 
^r  ;  h?°  ,  ';  "'\I'"""'  <"•  """■■  W>ts,  and  the  Judge  shall 
note  m  his  minutes  whether  such  agreement  was  so  Sled  or  not.  and 
the  minutes  shall  be  conclusive  evidence  on  tiat  point.  10  Edw.  VII, 
C.  oJ,  S.  107. 

to  ."t?,".,^',"'''^ r!°  ""',"'■<"•'»'''"«  »f  sfctlon  107  an  appeal  shall  Mo 
o  a  Divisional  Court  from  the  decision  ot  a  Judge  at  or  after  the 

lew  ,H,l  r°  ?S  "PP'"^"'""  '"■■  a  new  trial,  except  in  cases  where  a 
new  trial  has  been  granted, — 

(a)  In  an  action  or  garnishee  proceeding  where  the  sum  in 
dispute  exceeds  tlOO  exclusive  ot  costs; 

tl,e  Vnn"?,  ',°'°„'!"f^  '"'  ^'^  """""■  ^'O^'^^^on  that  It  has  been  ruled  in 
siihieVt  h,  ,  ;■'."■'"*"■  '=  '°  "brogaiE  til,-  Sui  rugate  Court  Rules  on  tha. 
was  made -G.s.h'  ""'"""  '"  °°''  ""  ""'  '"  ^"^'^  '""  '"""^ 
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lb)    [n   Interpleader   where   the    money    or    the    value   of   the  a«c.  28. 
SDOds  or  chattels  claimed   or   proceeds   thereof  exceeds   $100.   or 
where  the  damage  claimed  by  or  awarded  to  either  party  against 
the  other  or  BKalnst  a  bailiff  exceeds  the  sum  of  |60; 

(c)  Where  the  parties  consent  to  an  appeal;  or 
(d|  Where  the  effect  of  the  decision  Is  to  determine  that  any 
general  assessment  made  by  a  mutual  insurance  company  is 
invalid;  but  the  company,  unless  the  Divisional  Court  otherwlsf 
directs,  shall  pay  the  respondents'  costs  of  the  appeal  between 
Bolicltor  and  client  on  the  County  Court  scale  in  any  event.  10 
Edw.  VII.  c.  32.  8.  125. 

186.— (1)  Where  an  appeal  lies,  each  party  shall,  before  or  at  the  Ag^nit 
trial,  leave  with  the  cleric  a  memorandum  In  writing  of  the  name  and  Ji^hprp 'right 
place  of  abode  of  some  person  resident  within  the  county  town  upon  in  aiipfki. 
whom  t!ie  notice  of  appeal,  and  all  other  papers  thereafter  requiring 
wrrlce,  may  be  served  for  him,  and  service  upon  sucb   person,  or  in 
bis  absence,  at  bis  place  of  abode,  shall  be  sufllclent;  and  In  the  event 
ot  tallure  to  leave  such  memorandum,   all   paiiers  requiring  service 
upon  the  party  so  failing  may  be  served  upon  the  clerk  or  left  at  his 
office,  and   the   clerk   shall    forthwith    send,    by    registered    post,    all 
papers  so  served  upon  him,  to  the  person  entitled  thereto. 

(2)  This  section  shall  not  apply  to  a  Provisional  JudiclaJ  District:  t'aneof 
10  Edw.  VII.  C.  32,  S.  126.  mMri'*'. 

127.  The  Clerk  shall  at  the  request  of  the  appellant,  or  his  agent.  Certiflcd 
Mrtlfy  under  his  hand  to  the  Clerk  of  the  Central  Office  at  Osgoode  ',!["'''"t^'"i,'[,''' 
Hall.  Toronto,  the  summons   with  all    notices   Indorsed   thereon,   the  fun.i>i,(i  by 
claim,  and  any  notice  of  defence,  the  evidence  and  all  objections  and  *''*•''*'■ 
exceptions  thereto,  and   all  motions  or  orders  made,   granted  or   re- 
tuBwI  therein,  together  with  such  notes  of  the  Judge's  charge  as  may 
have  been  made,  the  decision  when  In  writing,  or  the  notes  thereof, 
and  all  affidavits  and  other  papers  in  the  action,  the  whole  hereinafter 
called  the  appeal  case;    and   the  clerk  shall    furnish   to  the   parties, 
when  required  so  to  do.  copies  of  the  proceeding  so  certified,  or  such 
part  thereof  as  may   be    required,    and    for  every   copy   he   shall   be 
fntlUed  to  receive  five  cents  for  every  one  hundred  words:    10  Edw. 
VII.  c.  32.  8.  127. 

U8.— (1)  The  appellant  shall,  within  two  weeks  after  the  date  of  procedure 
the  decision  complained  of  or  within  such  other  time  as  the  Judge  'J^'^^JJ  pi'^'i^*' 
may  order,  file  the  appeal  case  with  the  proi>er  officer  of  the  Supreme  sion  Court. 
fourt  and  shall  set  down  the  appeal  to  be  heard  at  the  latest  two 
clew  days  before  the  first  sittings  of  a  Divisional  Court  which  com- 
mences after  the  expiration  of  thirty  days  from  the  decision  com- 
plained of.  and  shall  give  notice  thereof  and  of  the  appeal,  stating  the 
grounds  thereof,  to  the  respondent,  his  solicitor  or  agent,  at  least 
seven  days  before  the  commencement  of  such  sittings;  and  the  Divi- 
sional Court  shall  have  power  to  dlBmiss  the  appeal  or  to  give  any 
judgment  and  make  any  order  which  ought  to  have  been  made,  or  to 
Brant  a  new  trial,  and  shall  give  such  order  or  direction  to  the  Court 
Mow  touching  the  decision  or  judgment  to  he  given  in  the  matter 
as  the  law  rPfitifrfP,  and  may  award  rests  In  its  dlRcrerinn  which  shni] 
lie  certified  to  and  form  part  of  the  Judgment  of  the  Court  below,  and 
'ipon  receipt  of  such  order,  direction  and  certificate,  the  Court  below 
shall  proceed  in  iiccordance  therewith. 
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{2t  The  Dlvl»ioaal  Court  sball  he  deemed  to  be  seized  of  ilu' 
appeal  if  anil  when  the  appeal  case  Js  Qledi  and  subject  to  Ruleu  (,! 
The  Court,  may  extend  the  time  for  setting  down  the  appeal  and  for 
giving  notice  thereof  and  of  the  appeal,  and  for  doing  any  act  ur 
taking  any  proceeding  in  or  In  relation  to  the  ap|>eal;  and  mB>.  u 
the  appeal  cage  Is  incomplete  or  inaccurate,  direct  the  same  to  Uf 
iiniended  or  to  be  sent  back  to  the  clerk  for  amendment;  and  may  alsn 
allow  the  notice  of  appeal  to  be  amended. 

(3)  After  the  appeal  has  been  set  down  to  be  heard,  the  execution 
of  the  Judgment  appealed  from  shall  be  stayed  pending  the  apiieui. 
unless  otherwise  ordered  by  a  Judge  of  the  Supreme  Court.  10  Edw 
VII.  c.  31',  8.  IL'S. 
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129.  Tht'  costs  taxable,  between  party  and  party  of  and  Incidental 
to  an  appeal,  shall  be  the  actual  disbursements,  and  no  great tr 
amount  over  and  above  actual  disbursements  than  |ir»,  Inclusive  of 
counsel  fee;  the  costs  of  an  appeal  between  solicitor  and  client  shall 
be  taxable  on  the  County  Court  scale.    10  Edw.  VII.  c.  32.  s.  129. 

Where  a  new  trial  Is  desired,  an  appeal  doe*  not  He  until  a  new 
trial  has  been  applied  for  and  refused:  see  sec.  125  aupra,  and  Voir  v 
HtUliday.  33  0.  L.  J.  120:  17  C.  L.  T.  53. 

The  right  of  appeal  from  a  Division  Court  is  not  lost  because  th'> 
Judge  of  the  Division  Court  omits  to  take  notes  of  the  evidence:  sr.- 
NuHirdH  V.  Francis,  18  Ont.  App.  121;  Wohlgemuthe  v.  Co»ie.  1899, 
1  Q.  B.  501;  80  L.  T.  529.  Where  the  evidence  In  such  a  case  cannot 
be  agreed  on.  or  otherwise  supplied.  It  may  be  necessary  for  the 
Divisional  Court  to  remit  tho  case  to  the  Judge  to  take  the  evldenct- 
upon  a  new  trial:  Davidson  v.  Head.  IS  C.  L.  T.  260;  34  C.  L.  J.  41:., 

The  agreement  not  to  appeal  under  s.  107  supra,  where  the  amount 
claimed  excjcds  |100.  must  be  In  writing  and  filed:  a  verbal  constnt 
Is  not  sufficient:  Davvlaon  v.  Hmil.  18  C.  L.  T.  260;  34  C.  L.  J.  4iri. 

The  filing  of  the  appeal  case  and  the  giving  of  notice  of  setting 
down  for  argument  before  the  DivlsIoLdl  Court,  with  the  grounds  of 
appeal  required  by  sec.  128  (1)  supra,  la  a  condition  precedent  to  the 
right  to  appeal,  and  if  not  given  the  Divisional  Court  has  no  Jurisdic- 
tion to  deal  with  the  appeal:  Bmrllry  v.  Wilaon.  8  0.  L.  R.  184. 

The  Divisional  Court  has  no  jurisdiction  to  extend  the  time  for 
taking  steps  In  a  Division  Court  appeal  prior  to  the  case  being  lodged- 
such  a  matter  is  for  the  Judge  of  the  Court  below:  Owen  v  tityruua 
28  Ont.  607.  ^      •^' 

After  a  certiiied  copy  of  the  proceedings  has  been  filed  In  the  office 
of  the  Registrar  of  the  Appellate  Division  in  proper  time,  the  appeal 
Is  lodged,  and  the  subsequent  proceedings  relating  to  the  appeal,  arc 
In  the  discretion  of  the  appellate  Court,  and  that  Court  may  allow  an 
amendment  and  enlarge  the  time,  etc;  see  sec.  128  (2)  supra. 

Further  opportunity  was  given  to  supply  a  notice  of  appeal,  whorr- 

1   o""      R^       -'''"  ''''^'""  *^^   *'""**"^'"  *'"'*'■    '^"'"'^  '■■   '*'"■'   ('Olboi-nr.   ,'tr.. 

An  appeal  may  be  quashed  where  "the  sum  In  dispute  upon  the 
appeal  dues  not  exceed  »100,  exclusive  of  costs:  Lambert  v.  Clarkr. 
i  O.  h.  R.  l.,0;  see  sec.  12.5  {a)  supra,  unless  the  case  Is  one  within 
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lec.  136  (b>*  ^^^  *°  appeal  which  has  been  duly  lodKfd  may  be  di^-  Stc.  26. 
mliMd  If  not  iet  down  2  clear  days  before  fhr  Hitting  of  the  Dlvl 
Monal  Court  commencing  next  after  the  expiration  of  30  days  from  the 
decision  complained  of:  see  Htiav  v.  shnnka.  1  O.  L.  R.  48;  and  $upru. 
i.  128  (1);  but  the  time  may  be  extended  by  the  Divisional  Court;  see 
t.  128  (21  aupra. 

FrMtdBT*.— The  appeal,  if  any,   U   to  the   Appellate  Division  of  Prnrodiirt- 
the  Supreme  Court.     The   sittings   of   the   Divisional   Court   of   that  f^,J|I'|i'ti* 
Division  commence  on  the  first  Monday  in  each  month,  except  during  niun  Cuiin-, 
vacations,  or  whe.*e  such  day  is  a  holiday  and  then  on  the  next  Juri- 
dical day    thereafter;    and    except    during    January    and    September. 
ffhM  the  alttingfl  commence  on   the   first    Monday   after  the  Cth   of 
Januiry,  and  the  first  Monday  after  the  15th  day  of  September. 

The  appeal  case  must  be  certified  by  the  Clerk  of  the  Division 
Court,  as  required  by  s.  127  supra,  and  filed  with  the  Registrar  of  the 
Appellate  Division  within  two  weeks  from  the  date  of  the  decUlon 
•omplalned  of,  or  within  such  further  time  as  the  Judge  of  the  Divi- 
sion Court  may  allow.  But  aembh'.  he  cannot  extend  the  time  for 
filing  the  case  so  as  to  extend  the  time  prescribed  for  setting  down 
the  appeal. 

The  appeal  must  t>e  set  down  two  clear  days  before  the  sittings.  Setting 
commencing  thirty  days  next  after  thi-  decision  complained  of:   s.  12S  •••'*'" 
!1)  suprn. 

The  Appellate  Division  is  not  seized  of  the  appeal  until  the  caw 
Is  filed:  s.  128  (2j  »upru.  and  until  then,  it  would  seem  to  have  no 
power  to  entertain  any  interlocutory  application  regarding  the  appeal. 
Alter  It  is  filed  It  may  extend  the  time  for  setting  down  the  appeal  or 
giving  notice  thereof  and  of  the  appeal,  and  may  refer  the  case  back 
to  the  Clerk  of  the  Division  Court  for  correction  or  amendment  if 
necessary:  lb.,  and  may  also  allow  the  notice  of  appeal  to  be  amended. 
Probably  under  Hulc  207  (4>  all  Interlocutory  motions  of  that  kind 
may  be  made  to  a  Judge  In  Chambers. 

Notice  of  Appeal.— The  notice  of  the  appeal  may  be  served  on  Xotice  of 
the  person  named  in  the  notice  required  to  be  filed  with  the  Clerk  of  *i'f""*' 
the  Division  Court  as  provided  by  a.  126  ifut>ra,  or  on  some  grown  up 
person  at  bis  abode,  or  if  no  notice  has  been  filed,  then  the  notice  may 
be  left  with  the  Clerk  of  the  Division  Court  with  the  necessary  post- 
age for  its  transmission  in  a  prepaid  registered  letter  to  the  person 
"entitled  thereto"  that  is  to  say,  the  respondent  in  the  appeal.  The 
notice  of  appeal  Is  to  state  the  grounds  thereof,  and  muat  be  served 
as  above  mentioned,  at  least  seven  days  before  the  commencement  oi 
the  sittings  for  which  the  apiH'al  Is  set  down  to  be  heard;  for  form  of 
notice:  see  H.  &  L.  Forms,  No.  1190a. 

Stay  of  Proceeding!  Pending  Appeal.— The  setting  down  of  the  Star  of 
appeal  (not  the  filing  of  the  case),  operates  as  a  stay  of  execution  I'roceedmga. 
pending  the  appeal;   s.  128   (3)   supra. 

Jad^ment  on  Appeal.— The   judgment   of   the   Apjwllate   Division  Judgment, 
should  be  in  the  form  of  a  certificate  as  in  the  case  of  County  Court 
aiiptiils;   Bee  8.   l:;S   (l)-     The  form  in  li.  &  L.  Forma,   355-360.   there- 
fore, should  now  be  followed,  and  not  Nos,  960  and  961. 
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THE  JVDICAIl'RE  ACT. 


r  lot. 


R  I*.  0. 
r  124. 
K  >'.  U. 
'.  178. 


Ajiprali 
rind«r 
K    S    I). 


Arntit  UNUu  OTHH  Ait»  E:<rvruTti>  i\  Jfu.  Act,  t.  28. 

Apprali  under  Volcri'  LUt  Ait  (R.  S.  O.  c.  «l,  Ma  i.  3«:  Rt  Noi- 
"■  /ol*.  15  O.  L.  R,  JOS. 

1.         Apiwali  under  Ontario  Election  Act   (H.  S.  O.  c.  8),  Ke  ■.  m 
According  to  thli  lectlon  tbe  appul  It  to  >  Judge  of  the  Apiiellati 

DlTillOD. 

Apprali  under  The  Ontario  Conlroverleit  Ulectioni  Act  IR  8  O 
c  lot),  It  u.  60-70, 

Appeali  under  The  RegiHry  Act  (R,  8,  O.  c,  124),  lee  i,  8<  (J). 

Appeale  under  The  Ontario  Componlci  Act  (R.  8.  0.  c,  178),  «i» 
8.  186:  an  appeal  under  that  iiillon  li  to  a  Judge  In  Chambera:  and  tee 
«.  200.  an  appeal  under  that  nectlon  l>  to  the  Appellate  Olvlilon  and 
anbject  to  any  apeelal  rulea  the  procedure  would  appear  to  b<  governed 
br  Rulei  491-494  aa  far  a>  poulblr. 

Appeals  under  The  Atictiment  Act  (R.  8.  O.  c.  195),  lee  s  So 
The  procedure  In  auch  appeals  la  governed  by  that  of  appeal!  from 
'.ounty  Courts  as  nearly  aa  may  be:  lb.,  b.-s.  7. 

112,  113:  Kri  v.  farrcll,  21  O.  L.  R.  540. 
»■       Appeals  under  The  Ontario  Summary  Conviction,  Act  (Rao 
c.  901,  see  ..  11.    The  Court  is  empowered  to  make  «ulc.  regulating 
such  appeals  but  has  not  done  so:  but  see  po.(,  s.  63,  aa  to  procedure 
on  motion  to  quash  convictions.  ,    .    o,  «.  lo  procedure 

•■        Appeals  under  The  Ontario  Habeas  Corpus  Act  (R.  8,  O.  c,  84).  see 
Appeals  under  The  Mechanic!'  and  Wane  Earner,-  U«»   a.,   ,r 

Appeals  under  The  Criminal  Code  (R.  S,  C.  c.  146), 
Applications  to  quash  convictions  are  regulated  by  the  following:^ 
Rti.E8  Passed  27ih  Masch,  1908.  U.Nota  the  CwMi.Nii.  Coot 

vlr^fr*  ","  °"  ""™  '"  """'"  "  '»  ■'"'«"'  '»  "">»«  to  quash  a  con 
Mot  on,  order    warrant  or  Inqul.itioa,  the  proceeding  shall   be  by  a 

rr'r'o'rdr'a™,.'"'  ""  ""'  '"'""  '-'"■''  °'  "^  -^trar^  or\y 

This  Rule  was  conaldered  to  be  ultra  rit.t  in  =„  # 
.0  abolish  the  writ  of  .crtloroH.Vx^^VXA.ar;)?,  ToX]  Ti^t 
!;:,'£,'■  "'       „   "f»-  Ti-e  notice  of  motion  shall  be  served  at  least  sin  days  befor,. 
he  return  day  thereof,  upon  the  Magistrate,  Justice  Jr  Justices  mak 
ing  the  conviction  or  order,  or  issuing  the  warmni    «r  ,>, 

rry):\\rupr't^  c?^k-o?  trl'at  =-  -CF^ 
foTe^rd" '-  "■'  °»- "- "  -"  "-^  tb^Xtrrtent: 

::  tt  criTbef  ""'^^ "  — ,"co''ror  rrrs  r  vre 


of 


^ 
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•'You  »re  hereby  required  forthwith  Bftpr  iorvlc«  hereof  to  returii  ■«.  36. 
0  tb*  CeDiral  Office  at  OtBoode  H»ll,  Toronto,  the  conviction  (or  a* 
fif  cue  muy  bet  herein  referred  to,  loRetber  with  the  Inforination 
lod  eTldence.  If  any,  and  Ul  IhlnRi  touching  the  matter,  aii  fully  and 
li  entirety  ai  they  remain  In  your  ruatody,  together  with  thta  notice. 
Dated 

To  A.  B. 
Maflitratc  at  *or  a»  thi:  fate  nwy  bi). 
C.  D.. 
tJollcltor  for  the  applicant." 

1S8S.  Upon  receiving  the  notice  ao  endorsed,  the  ^    glatrate,  Jua-  Hxiurn 
ice  or  Juitlcei.  Coroner  or  Clerk  of  the  Peace,  Mhall  forthwith  return  '  "*'*' 

0  the  Central  Office  at  Oflgoode  Hall.  Toronto,  the  conviction,  order, 
iirrtot  or  tnqulaltlon,  together  with  the  information  and  evidence. 
t  iDy.  and  all  thing*  touching  the  matter,  and  the  notice  served  uiran 
ilm  with  a  certificate  endorsed  thereuiton  In  the  following  form: 

"Pursuant  to  the  accompanying  notice  I  herewith  return  to  thU 
flonourable  Court  the  following  papers  and  documents,  that  Is  to  say: 

-1.  The  conviction  ior  a»  thu  vugv  muy  be); 

"2.  The  Information  and  the  warrant  Issued  thereon; 

"3.  The  evidence  taken  at  the  hearing; 

"4.  (Anv  other  paprrt  or  dovumcntt  touching  the  ma(fer)." 

"And  1  hereby  certify  to  this  Honourable  Court  that  I  have  above 
nily  set  forth  all  the  papers  and  documents  In  my  custody  or  power 
elatlns  to  the  matter  set  forth  tn  th    said  notice  of  motion." 

1S83.  The  certificate  shall  have  the  same  eflect  as  a  return  to  a  Kfr«-ct  o( 
»rit  of  certiorori.  '"'''""'■ 

1184.  The  notice  shall  be  returnable  before  a  Judge  of  the  High  Ta^whou^ 
:ourt  of  Jui>tlce  *  for  Ontario  sitting  In  Chambers. 

ISftC.  The  motion  shall  not  be  entertained  unlens  the  return  day  Hf><:Hritr 
hereof  be  Trlthln  six  motitbs  after  the  conviction,  order,  warrant  or  """""^ 
DQuisltioQ.  or  unless  the  applicant  Is  shewn  to  have  entered  Into  a 
%co|nlzance  with  one  or  more  sufficient  sureties  In  the  sum  of  |100 
tetore  a  Juutlce  or  Justices  of  the  County  within  which  the  convlc- 
Ion.  order  or  Inquisition  was  made  or  the  warrant  Issued  or  before 

1  Judge  of  the  County  Court  of  the  said  Coiunty  or  before  a  Judge  of 
he  High  Court,  and  which  recognizance  with  an  affidarlt  of  the  due 
xecution  thereof  shall  be  Aled  with  the  Registrar  of  the  Court  In 
I'hich  such  motion  Is  made  or  Is  pending,  or  unless  the  applicant  Is 
hewn  to  have  made  the  deposit  of  the  like  sum  of  $100,  with  the 
{eglstrar  of  the  Court  in  which  such  motion  Is  made  with  or  upon 
he  coodltldn  that  he  will  prosecute  such  application  at  his  own  costs 
Dd  charges  without  any  wilful  or  affected  delay  and  that  be  will  pay 
he  person  In  whose  favour  the  conviction,  order  or  other  proceeding 
B  affirmed  his  full  costs  and  charges  to  be  taxed  accdrdlng  to  the 
ourse  of  the  Court  In  case  the  conviction,  order  or  other  proceeding 
9  affirmed. 


2 


•These  Rules  appear  to  need  amendment  her* :  see  3-4  Geo.  V.  c.  50, 
2  D. 
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lilt:  .ii'1111'AHKt:  a>  t. 


Or.  ('..d^ 


IIM.  The  Judft^  iball  bav«  all  thr  powtTii  of  th«  Court  In  <i 
0f        llk«  mttlurH  and  may  drdvr  Ihv  producUoii  ot  paiwra  and  dot'umi-tit- 
aa  b*  may  dcvm  Dcc««Bary. 

from         1M7,  An  ai>PMl  iball  lie  from  Ibr  order  ut  Ibe  Judge  lo  a  Dhl 
Hloual  Court  II  IfaV'  be  granted  by  a  Judge  of  Iba  HIgb  Court.* 

IMS.  Tbe  Hule  |j  »rd  by  tbe  HIgb  Court  on  tbe  ITtli  da>  o- 
November.  1886.  unii  the  authority  oT  49  V..  r.  4*.  a.  6  ID  I.  and  nil 
Rulei  and  parti  of  Ilulea  Ineonilitent  wllh  the  next  preceding  iiln. 
Hulea  are  hereby  repealed. 

Tbeie  Hulei  aball  come  Into  force  on  the  Drat  day  of  Svpleniti. : 
next. 

The  above  Rule*  are  itltl  In  force  and  applicable  to  criminal  pr. 
ceedlngB  In  the  Supreme  Court  of  Ontario  as  at  present  constltut.'it 
Her  V.  TllrhmarMh.  8  O.  W.  N.  317, 

Ah  to  appeals  from  convlctlonn:  eee  the  Cr.  Coif,  la.  10I2.10L'1 

And  as  to  appeala  to  the  Supreme  Court  of  Canada;  aee  Jb..  ^ 
10:'4:  and  as  to  appeals  to  His  Maje«ly  In  Council:  s«e  /b..  a.  lO:'.', 

Appciila  under  Tlir  Wlndlngup  .Ul  of  Canada  I R,  8.  C.  c.  llli 
see  SB.  102,  104.  10«.  Tbe  procedure  on  sucb  appeals  Is  governed  a 
near  us  may  be  by  Ilulei  491-4:  aee  The  Wlndlnuap  Act.  s,  108. 

Apiieals  under  7'»e  ifanicipal  Dmlnatt  Act  (R.  S.  O  c.  ISSl,  ».. 
Hs:  08  (2),  118,  The  procedure  on  such  appeals  would  appear  to  l. 
governed  by  Kiilu  491-494.  as  on  an  appeal  from  a  Judge  of  the  IIIkIi 
Court  Division:  see  The  .Uunldpol  Drainage  Act.  s,  116  (2), 

Appeals  under  The  Sucaulon  Duty  Act  (R,  s,  O  c  1'4I  «...  , 
14:  Re  MarthaU.  20  O  I„  R,  116,  Tbe  procedure  on  such  'api«.,l- 
would  ai.pear  to  be  governed  by  llnUt  491-494  so  tar  aa  possible. 

Appeals  under  The  Water  Privitenc  Ad  (R.  g.  o  a  1291  tee  - 
17.  Tne  procedure  on  sucb  appeal,  except  aa  specially  provided  by  th.- 
Art,  or  by  the  Judge  who  grants  leav,  to  appeal.  Is  to  be  the  sani.-  „. 
on  f ounty  Court  Appeals:  II,..  s,-s,  6,  Tbe  costs  of  su.h  appeals  are 
In  the  discretion  ot  tbe  Divisional  Court,  and  are  not  part  of  •■  th. 
practice  and  procedure  upon  tbe  appeal,"  which  are  subject  to  rem- 

1  1?°t4>''-  p.'/""'!,'  'MT  »P"'"'»"<">  'or  leave  1.  made,   und.r 
8,  17  (4):  Re  Burtiham.  16  P.  R.  390, 

Appeals  under  The  mver,  and  Stream,  Aet  (R,  8.  O   c    1301-  - 
»,  12.  which  governs  tbe  procedure  on  sucb  appeals. 


pronniir 

projit-r 

ju.ltciii.'i 


Appeal!  under  The  nominiun  Unihtny  1, 
Bin-;,/  V.  T,  H.  .(■  8.  ffj/.  In  note  preceding  s.  : 


(R.  S.  O.  c.  371:   see  I; 
I.  tuiirn.  p,  no. 


JiK  jnm.nt  wImH,  oiisht  to  l.nvo  h,  ,.„  pronnimpod  and  m„v 
nmke  ,s,irli   further  or  ..tli.M-  onler  «s  may  I„.  doen„.:i 


^•Th«o  H„„.  ,pp,,ar  ,„  „,^a  ™»n<!m,.,:t  hrre:  s„  ■.^.^  Geo.  V.  , 


PDWEKII  UK  AITKI.LATK  I>1\  IrtlllN, 
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:')  The  Cimrt  hIibII  liuvi'  power  l<>  <lrnw  'iifci'i'iioi's  of  »«•" 
I  not  iiiconsisU'iil  with  iiiiy  fliiiliiiK  of  tlif  jury  wliifli  i'°y'  '" 
lul  at't  uitiilf,  uiiil  if  MiilislU'il  tliut  tlu'i'i'  uru  lit'foro  tliU'K"-  "' 
urtall  the  iuutt>riulit  iivvvHsury  for  tiimlly  ileluruiiiiiiiKO'"  l"'i' 

.  .1  ^1  .1  I    in*iit  If  all 

•  mattprH  in  .'ontrovcrKV,  or  any  ot  thi'ni,  or  tor  iiwiiril-  nrrr»»rr 
;  «ny  relief  sounflit,  tlio  Conrt  iiiny  Rive  jmlgrnont  °'.'',.Vr"ll.. 
urdiii({ly.  but  if  tli«  Conrt  in  of  opinion  tliut  llieri'  urc  '^""" 
anflieteut  miiterialH  Iwfore  it  to  uual)lu  it  to  kivv  .jndit- 
nt  the  Court  inny  direct  tlie  iippenl  to  stand  over  for  or  u  dirfM 
ther  consideration  and  luny  direct  tliat  nucIi  iiisnuH  or  1,'','!,^^. 
?«tion(i  of  fact  he  tried  and  determined  aud  sueli  ae- 
mts  be  tal(en  and  kucIi  in(juirieH  be  made  as  may  lie 
!mml  necessary  to  enable  tiie  Court  on  sueb  further 
isideration  finally  to  dispose  of  the  matters  in  con- 
versy. 

3)  The  powers  conferred   by   sub-seetions   1   and  ,1 J^'*;;^'!  ._ 
y  be  exercised  notwitlistandinf;  that  the  appeal  is  as  to  •n'li'i 
rt  only  of  the  jndKment,  order  or  deciN'on,  and  may  be 
Tfised  in  favour  of  all  or  nny  of  the  parties,  although 
yniay  not  liavc  appealed,    li-4  C!eo.  \'.  c.  1!),  s.  27. 

^.'otwltbstandtnit  the  KPncral  tprms  of  tliU  section  It  would  nut 
Q  poBBtble  tor  the  Court  to  reveme  a  Judgment  In  respect  ni  which 
«  wu  no  aptieal.  e.g..  if  an  action  haa  been  diamiaaed  against  >i 
ndant  at  the  trial,  and  there  is  no  appeal  by  the  plalntllT  against 
I  dlimisfiai  it -would  not  appear  possible  for  the  Court,  upon  an 
■si  against  another  defendant,  to  reverae  the  judgment  a«  tr  th 
ndaot  as  to  whom  there  was  no  appeal.  But  a  variation  in  favour 
1  n(fQ-appeallnK  party  may  soroetlmea  bo  made:  see  infrn.  P';b- 
lon  2  if,  based  on  C.  R.  817.  It  also  appears  to  be  based  to  some 
nt  on  thr  prrvlsiona  ot  C.  R.  611.  which  provided  that,— 

^'|Jon  a  motion  for  Judgment,  or  for  a  new  trial,  the  Court  might,  oi li.in 

1  was  satlslled  ibat  It  had  before  It  all  the  materials  necessary  l!l'„,'"'!f 
Bnally  determining  the  questions  In  dispute,  or  any  of  them,  or  n.w  in'sl 
""•rdlng  any  relief  oought.  give  Judgment  accordingly,  or  might  "rj,!,,,,.,,, 
1  was  o[  opinion  that  it  had  not  suHlclent   materials  before  It  to  m«>-  li.' 
Me  It  lo  jtlvo  judgment,  direct  the  motion  to  stuiic  over  tor  further  f.|;™,  '" 
■Idctatlon.  and  direct  such  issues  or  questions  to  be  tried  or  deter- 
fd.  and  such  accounts  and  inomrles  to  be  taken  and  made  as  it 
ht  thlTik  lit. 

Ihat  Ri'Ie  has  not  been  continued,  and  its  provisiona.  so  far  as 
Ted  by  sub.-sec.  2,  supm,  now  apply  only  on  appeal  to  the  Appellate 
Islon.  and  no  longer  to  motions  for  judgment,  but  It  Is  probable 

no  material  change  in  the  practice  In  this  respect  has  been  made. 
ler  a  Hule  In  Kngiaud,  similar  to  sub-sec.  i.  auprit,  it  was  held  that 
n  the  Court  I?  satisfied  that  the  verdict  in  apalnst  the  welpht  of 
Icnce.  and  considers  that  all  the  facts  are  before  It  and  the  inter- 
's to  be  drawn  are  such  as  no  Jury  could  proiierly  find  differently,  it 

enter  Judgment  accordingly,   Instead  of  ordering   a   new   trial: 
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Judgement 
conirar)-  to 
flnding  of 
jury. 


WhMher 

li.rr  ,.„  .„ 
disret-ardi-il. 


THE  J LDICATL'HE  ACT. 

Millar  V.  Toulmtn.  17  Q.  B.  D.  603;  12  App.  Cm.  746;  Allvock  v.  Hull 
1891,  1  Q,  B.  444;  Bryant  v.  .V.  Jf,  Tramicapi  Co..  6  T.  L.  R.  396;  Paaui:, 
V.  Bmurlcrk.  1906.  A.  C.  148;  94  L.  T.  350;  but  see  intra. 

An  appellate  Court  has  power  to  coter  a  verdict  In  accordance 
iclth  what  It  deems  to  be  the  true  construction  of  the  Dndings.  coupled 
with  other  tacts,  either  admitted,  or  so  clearly  proved,  that  'iji-ie 
could  be  no  controversy  about  them,  but  has  no  power  to  onto.-  a 
verdict  in  direct  opposition  to  the  finding  of  the  Jury  upon  a  materlaj 
issue,  upon  which  there  was  evidence  to  go  to  the  Jury:  Ifoorf  v  Cmh 
iievticut  Mutual.  6  App.  Cas.  644;  see  also  Perkint  v.  DanserfiM  51  l 
T.  535;  W.  N.  1879.  172;  ,;oni'«  v.  HmiQh.  5  Ex.  D.  122;  and  Miilisxich 
V.  LlOj/tU,  40  L.  J.  C.  P.  404;  W.  N.  IS"",  36;  ancftt  \-  B  C  Toirlni 
Co..  20  C.  L,  J.  170;  4  C.  L.  T.  844;  9  S,  O.  R.  527;  JfacdonaW  v.  Mail 
Pub.  Co..  32  Ont.  163. 

Appellate  Courts  have,  however,  assumed  to  give  Judgment  not  in 
accordance  with  the  flnding  ot  the  jury,  where  the  Court  considered 
that  the  most  convenient  course  was  not  to  send  the  case  for  tlje 
opinion  ot  another  jury,  but  to  enter  a  judgment  in  accordance  with 
Its  own  views,  upon  the  whole  case,  and  where  it  considered  that 
it  had  tbe  proper  materials  before  it  upon  which  to  decide-  see  Hamil 
ton  v.  Johnaon,  5  Q.  B.  D.  263.  266;  Lann-y  v.  Brake  10  Ont  4"S' 
James  V.  Client,  13  Ont.  115;  Palmer  v.  Miller.  lb..  576;  Campbell  y 
(Ole.  7  Ont.  127;  SI.  Dent,  y.  Baxter.  15  Ont  App.  387;  mbaU  v 
arana  Trunk  Ry..  18  Ont.  App.  at  p.  197  (see.  however,  per  Burton 
J.A..  at  p.  207),  Clayton  v.  Palter,on.  32  Ont  435;  Jackson  v.  arand 

oae"s"tL  "i;  H,°-  V  f.  "''J  f  «■  ''■  «■  2^-''  "■•  «°^'>'  ""ermine  all 
questions  in  dispute  though  the  jury  might  not  have  found  upon  them 
all:  Sewrll  v.  BHt,sh  Columbia  Towing  Co..  supra:  Hmith  v.  yorthern 
Conslructlon  company.  30  O.  L.  R.  494.  And  where  the  case  was  one  in 
which  no  additional  facts  remained  to  be  proved,  and  In  which,  upon 
he  facts  proved,  no  jury  would  be  Justified  in  flnding  a  verdict  a^aln.: 

Z\T  '  1  "'^"^  '"'°'""  ""'  ^""  "'°"»'"  that  judgment  Tould 
be  given;    the  Court  held  that  It  had    before    It    all    the    materia" 

':.n:::7n\r'ii  v\tT'  '-^  '"-"°"= '» ■"''«'"  ^^"^^ 

?09  12?'  B„^^  ,;  T'^^i  """'"'"'  '■'"»'«'"!'  V.  Beatson.  5  C.  P.  1> 
109,  127  Bo66,.|l  v.  s.  B.  Ky.  Co..  9  Q.  B.  D.  430;  Stewart  v  Itound! 
7  Ont^App.  0.5.  519;  MeConnell  v.  Wilkin,.  13  Ont.  App.  i"s  .^Heppar'l 
m,  A  C  Z" ^:rit':""'  ''°:  "  °-  ■'■  "■  "'■■  '■-'■""  "-BeaucfJrk. 
n  aV.e'^wh^  ;;  T  ^ZfTo^Z  ZtC^l^S:. 

^crs'iz^rrr  :"y^^-  ^  ~;^'^? 

But  later  cases  seem  to  indicate  that  where  a  case  baa  been  tried 
1J^7-  r,"  ""  -""""'"'^  ^'"■'  '^  ll^^atlslled  with  the  verd  1 
ought  not  in  any  circumstances,  without  the  consent  of  bolhiar 

verdict   f„r  tbe  plaintiff:   Skeate  v    sTo,.'.'    "jrs"™'^  '"frl " 
v,e»  ot  the  facts,  where  such  a  view  I,  Irrc.onclIaWe  with  t!,,- 
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iQUMtlonHl  llnillngs  of  the  jury:  Oi^ilvii-  v.  W.sf  Australian  Jr.  if  .1.  s.c.  27. 
arf.,  1896.  A.  C.  257;  74  L.  T.  201.  Where  a  case  was  tried  by  a  Judge 
ithout  a  Jury  the  Court  refused  to  interfere  with  the  flndlug  of  the 
jdge  on  conflicting  evidence;  Saicyer  v.  Hoilf/son.  18  O.  L.  H.  3;l3;  and 
here  there  was  a  conflict  of  evidence,  and  the  Judge  who  tried  the 
lUM  without  a  jury,  attributed  greater  weight  to  the  evidence  of  some 
itneues  than  others,  but  in  the  opinion  of  the  Court,  took  a  wrong 
ew  of  the  law.  the  Court  refused  to  give  judgment  on  the  evidence. 
id  Bent  the  case  for  a  new  trial;  Canada  Landrd  Credit  Co.  v.  Tttomp- 
in.  !  Oat.  App.  696. 

The  power  to  enter  a  judgment  contrary  to  the  finding  of  a  jury.  If 
eilBts.  at  all  events,  ought  to  be  most  sparingly  and  cautiously  exer- 
Ki:  Bee  pt-r  Wilson.  C.J..  in  Stetcart  v.  Hounds,  supra;  and  Clayton 
Patlernm,  32  Ont.  435;  and  will  not  be  exercised  where  there  Is  evi- 
nce which  ought  properly  to  go  to  a  jury;  Brewster  v.  Durrand,  W. 

1880.  27;  or  where.  It  a  new  trial  were  ordered,  further  evidence 
igbt  be  adduced;  Clarfc  v.  Motyneui.  3  Q.  B.  D.  2;{7.  245;  see  Bak'-r 

drmd  Trunk  Ry.  Co..   11   Ont.   App.  72;    Hanlviati   v.   Putnam     IS 

l\  R.  7H. 

inlfUiulc)!  v.  Lloyds,  46  L.  J.  C.  P.  404;  W.  N.  1877.  36,  an  action 
r  libel,  the  Court  held  that  whether  the  report  of  a  trial  in  question 
\B  a  fair  one  or  not.  was  a  question  for  the  jury,  which  the  Court 
«ld  not  withdraw  from  them  ;  see  also  riousttm  v.  Corrji.  1906,  A.  C. 
!;  but  in  McOuire  v.  Western  Morning  Sews,  1903.  2  K.  B.  100;  88 
T.  "57;  which  was  an  action  for  libel  contained  In  a  criticism  of  a 
ly,  the  Court  held  that  if  the  alleged  libel  only  amounted  to  fair 
nment  it  was  the  duly  of  th^  Judge  at  the  trial  to  withdraw  the  case 
(In  the  jury. 

If  the  Appellate  Court  finds  that  the  damages  awarded  by  a  jury  Uamacfs 
!  eiceiBive.  it  must  grant  a  new  trial,  it  has  no  power,  unless  both  ''^"'""■<" 
rtles  consent,  to  reduce  the  damages  to  a  sum  which  it  thinks  pro- 
r.  Wm  V.  Watt,  supra. 

See  ifcrofer  v.  Williams.  9  Q.  B.  D.  337;  10  App.  Cas.  1.  where  judg- 
nl  was  entered  for  defendant  upon  a  motion  for  a  new  trial  in  an 
erpleader  Issue;  Daun  v.  Simmins.  40  L.  T.  a.")6;  41  L.  T.  783;  28  W. 
129;  W.  N.  1879.  178.  where  a  non-suit  was  entered,  after  a  verdict 
plaintiff,  and  though  the  rule  only  asked  for  a  new  trial,  the  Court 
ng  of  opinion  that  there  was  really  no  evidence  in  support  of  the 
tines;  also  Hatty  v.  Clever.  71  L.  T.  Jour.  43;  and  Waditell  v.  Blo.-i!-- 
.  19  Ch.  D.  416;  Eastland  v.  Burehell.  3  Q.  B.  D.  43*2;  38  L  T,  5IK; 
>eii6.Tper  v.  Grand  Trunk  Ity.  Co..  32  C.  P.  349.  365 ;  8  Out.  App. 
':  9  S.  C.  R.  311;  Standard  Hank  v.  Dunham.   14  Ont.  67;  Heath  v. 


Cas..s  wh..re 
Court  acted 


>*.  0  Q.  B.  D.  35.5;   Sheppard  Puhlixhing  Co. 
■  10  0.  L.   R.  243. 


Press  Pnhliration 


Tbe  Court  declined  to  act  under  C.  li.  615  In  Oorloilii  v.  Thompson.  9 
-  3'6;  see  also  Hislop  v.  IfcOilliiTnv.  7  C.  L.  T.  37;  Clouston  v 
ll-  1906.  A.  C.  122, 

•In  appellate  Court  has  pronounced  the  proper  judgment  on  the 
lings  ot  the  Jury  in  a  case  where  the  Judge  who  tried  the  action 
sidered  the  flndings  insuffleient  to  warrant  a  Judgment  for  either 
■y:  SIft'ciu  v.  Oruut.   16   P.  R.  210. 
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Judgment 
ftN  In  i,ne 
part  atiil 

as  irt  (,tJi.-r 


THE  JUDICATLBE  ACT. 

Under  this  section  the  Appellate  DIvIbIoh  may  vary  a  Judgment  ap- 
pealed from  In  favour  of  a  respondent  who  has  not  given  any  notlic 
of  cross  appeal:  Attornty-OcHeral  v.  Simpson.  1901.  2  Ch.  671;  80  L. 
T.  32j;  see  also  Chailoner  v.  Lobo.  1  O.  L.  R.  292;  32  S.  C.  R.  505. 
where  such  variation  is  necessarily  consequent  on  the  relief  givon  tn 
the  appellant. 

Where  the  Court  of  AppeaJ  fs  equally  divided  the  Judgment  In  ap- 
peal Is  affirmed,  and  usually  with  costs;  Long  \.  Hancock.  12  Ont. 
App.  156;  but  the  Court  may  refuse  to  give  costs:  Re  Stratford  ,( 
Huron  liy.  tf  Pfrth.  3S  I'.  C.  Q.  B.  112;  and  where,  on  a  motion  to  quash 
the  Court  was  equally  divided  in  opinion  an  to  their  Jurisdiction  to  hn:!!' 
the  appeal,  no  costs  were  given:  Whiting  v.  Hovej/,  12  Ont.  App.  ny, 

In  the  Supreme  Court  of  Canada  the  practice  in  such  a  case  socms 
uniformly  to  have  been  to  give  no  costs,  though  the  Court  may  give 
the  respondent  costs  where  It  thinks  that  course  would  be  projifr: 
seo  Poviin  V.  Quebec,  0  n.  C.  R.  185.  and  Casael's  Dig.  p.  6Tt!. 

In  the  House  of  Lords  where  an  appeal  Is  dismissed  on  the  ground 
of  an  equal  division  of  opinion,  no  costs  are  ever  given:  see  per  Lore- 
burn,  L.C.,  Patjuin  v.  Bcauvlerk,  1906,  A.  C.  148;  94  L.  T.  at  p.  '■i:,i: 
and  see  .S'miift  v.  Lion  Brewery  Co.,  1911,  A.  C.  150;  104  L.  T.  421. 

Where  a  decision  is  affirmed  in  consequence  of  the  appellate  Court 
being  equally  divided,  it  has  been  held  that  the  appellate  Court  is 
not  bound  by  the  decision,  where  the  point  involved  arises  in  a  sub- 
sequent case:  He  Stanstead  Election,  20  S.  C.  R.  12:  see  also  Clark- 
son  V,  Atty.-Gen..  16  Ont.  App.  202. 

As  to  rests  in  the  case  of  a  non-suit  set  aside,  where  respondents 
icntended  that  the  Judge  had  acted  ex  mero  viotxi:  see  MiVs  v 
Hamilton  St.  liy,  IT  P.  R.  74. 

Where  an  objection,  held  to  be  fatal,  was  taken  by  an  applicant  on 
appeal,  but  had  not  been  taken  in  the  Court  below,  the  appellant  was 
allowed  costs  of  the  appeal,  but  not  costs  of  the  hearing  In  the  Court 
below:  Uc  0.  C.  «.,  a  .Debtor.  1904,  2  K.  B.  Hil.  See  also  Horton  v 
Bosson  1899  W.  X.  33,  38. 

28.-— (1)  A  new  trial  shall  not  be  granted  on  the  ^vouikI 
of  misdirection  or  of  the  improper  admission  or  rejec- 
tion of  evidence,  or  because  the  verdict  of  the  jury  was 
not  taken  upon  a  question  which  the  judge  at  tlie  trial 
was  not  asked  to  leave  to  the  jury,  unless  some  snh- 
.stanfial  wronp:  or  miscarriage  has  been  thereby  .xva- 
sioned. 

(2)  If  it  appears  that  a  substantial  wrong  or  mis 
carriage  was  so  occasioned  but  it  affected  part  only  M' 
the  matter  in  controversy  or  some  or  one  onlv  of  tlic 
I>arties,  the  Court  may  give  final  judgment  as  to  anv 
part  ..r  any  party  not  so  aifeotefl,  and  direct  a  new  tria"l 
as  to  the  other  part  only,  or  onlv  as  to  the  otiier  parties. 
0-4  Geo.  V.  r.  19,  s.  2s. 


(IBOINDS  t'OK  ORAXTIXti  XEW  TIIIAI.. 
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-The  following  are  grounds  for  granting  S«c.  28. 


Oraaadi  for  Nav  Triftl.- 

new  trial: — 

(.trounart   mr 

1.  Improper  admission,  or  rejection,  of  evidence.  "''*   'f'*' 

2.  The  improper  non-suiting  of  the  plaintiff. 

3.  Misdirection  of  the  jury. 

i.  Perverse  verdict,  or  verdict  against  the  uelght  of  evldeme. 

;.  Verdict  tor  too  imall,  or  too  great  damages;  or  damages  assessed 
Improper  basis. 

e.  Surprise,  and  discovery  of  new  evidence;  see  Arch  Pr  nth 
..  1310. 

7.  Mistrial:  e.g..  Improper  conduct  of  the  parties  or  others,  which  Mi,ipi,i 
s  prejudiced  the  fair  trial  of  the  action:  <:}.,  by  Interfering  with 
elury:  see  TtSmy  v.  lfcy,-c.  24  Ont.  .-,51;    R(ruar(  v,  Woolmon. 

Ont.  714;  or  where  om-  of  the  parties  has  been  denied  his  right  of 
jllMge  unc  R.  S.  0.  c.  64.  ss.  74.  T.'i;  or  allowed.  In  spite  of  protest, 
ire  challenges  than  he  was  entitled  to:  Empt'y  v.  Cnrscallan.  24 
It,  658:  misconduct  of  juror:  Laughtin  v.  Harvey,  24  Ont.  App 
S:  bias  of  jury,  or  inclusion  In  Jury  of  a  person  not  on  the  jury 
Kl,  or  of  a  person  too  deaf  to  hear  the  evidence:  Cameron  v 
loira  E.  «!/.,  32  Ont.  24;  discussion  of  case  by  litigant  and  his  wit- 
«ses  with  two  of  the  jurors:  Kellum  v.  Hohrrts.  ;!!  o.  L.  R.  1.-.;t. 

"S«bi««Btl«I  Wpon,  or  MiM«rri^,."— Substantial    wrong    was  •■  subsi.mi. 

Qsldered  to  have  occurred  where,  amongst  other  things,  inadml8-"'on/"  or 

lie  evidence  was  received  after  objection  to  It,  and  was  commented  '"'"»"'■'"■ 

by  the  Judge  In  his  charge,  as  being  Important:  Bank  of  Hamilton 

limct,  16  Ont.  450;  so  also  in  an  action  under  The  Workmen's  Com- 

iMIion  Act  evidence  was  given  that  the  plaintiff  was  Indemnllied 

ilnst  loss  In   respect  of  the   Injury   complained   of.    although    the 

ige  warned  the  jury  that  they  were  not  to  take  It  Into  accoun- 

•jAraif  v.  CoWtigu-uoil  Shipbuilding  Co.,  16  O.   L.  R.   64;   and  tU 

ilns  ot  the  question  whether  the  defendants  were  not  indemnified 

m<i  not  answered,  was  held  to  be  a  ground  for  a  new  trial- 

i«v.  Stephens.  48  C.  L.  J.  684;  19  Man.  167. 


Hyni- 


In  an  action  for  libel  where  there  has  been  misdirection  as  to  any  iii„i.„i, 
wrlal  part  of  the  alleged  libel,   there  Is  a  "substantial  wrong,"   ' 
1  a  new  trial  must  be  ordered,  although  the  Court  may  be  of  opin- 
that  other  iiarts  of  the  libel  were  sufficient  to  justify  the  damages 

'"I'^f 7 V' /■"■"■  "''•  ^-  ^-  "•  "  1-  T-  609;  but  see  Floyd  v.  Qib- 

■  lOO  I..  T.  761. 

A  new  trial  was  refused  on  a  point  not  taken  at  the  trial  in  Evre  l'.>lni  i„.i 
S'S«ic«J  Board,  etc..  8  T.  L.  R.  648;  but  there  Is  no  hard  and  ta-t  "».'";"  ■' 
e  wlilch  absolutely  forbids  the  Court  from  entertaining  an  objection 
misdirection  though  not  taken  at  the  trial:  Bretiner  v.  Toronto  Rii 
0.  L  H.  19.:;  4(1  S.  C.  R.  540;  see  also  Magnuuen  v.  VJibhe.  24  O. 

K.  diti. 

Wbere  the  real  Issue  has  not  been  passed  on  by  the  jury  a  new  trial  R^.l  l.,ue 
™  tieRi-antod:  7)unsmuir  v.  Lowenberg.  34  S.  C    R.  '^28;  Burmon  """'■'--'''1 

"""■"  ^■'<■'■lne  11,1.,  21  O.  L.  R.  446,     A  new  trial  was  granted  on  "'"'" 
M  as  to  costs,  where  the  senior  counsel  of  the  defendant  was  dc- 
'■  '  "••'■■-■  Aasizt-s  at  another  place,  and  the  junior  counsel  after 
ticfessfuUy  applying  for  a  postponement  withdrew   from  the  case. 

It  was  tried  in  the  absence  of  anyone  reiiresenting  the  defendant- 
"«'"  V.  7-orou(„  11,1.,  2  o.  \V.  N'.  126;i,    The  admission  of  more  than 
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RpfiiFal  to 
all»w  witnPBB 
tu  lif  treated 
B5  Jioviile. 


Ccnduct 
.If  (oungel 
at  trial. 


QueFtinns 
to  jury. 


thre«  experts  as  wltneages  contrary  to  The  Evidencr  Act  (R.  8.  O.  r 
Tti ).  8.  111.  was  held  to  be  ground  for  granting  a  new  trial :  Rice  v.  so'k- 
cit,  27  O.  L.  R.  410. 

For  otber  cases  as  to  '.'bat  amounts  to  "substantial  wrong."  ..... 
*  ■  Pickup  T.  Thames  Insurance  Co.,  3  Q.  B.  D.  594;  Shapcott  v.  Chapii'll 
12  Q.  E.  D.  58  (rejection  of  evidence);  Stctft  v.  Kunn,  W,  N.  isTs' 
217:  McDonald  v.  Murray,  5  Ont.  559  (misdirection)  :  Howell  v.  /..s- 
lowel  Rink  it  Park  Co..  13  Ont.  476  (misdirection);  WcHl  v.  iiiidop. 
15  Ont.  App.  695  (mlsdir«ctlon) ;  Hesse  v.  8t.  John  Rv.  Co.,  30  S.  0.  R. 
-'IS  (misdirection)  ;  Do/fj/I  v.  Labouchere,  96  L.  T.  399:  Hunt  v.  .Sfnr 
(1908)  2  K.  B.  309  (misdirection  In  libel). 

A  plaintiff  is  not  entitled  to  a  new  trial  for  rejection  of  evidence, 
itial  ^'^^^^  0"  ^^*^  pleadlrgs  he  was  not  entitled  to  give;  Milligan  \ 
Jamiesoii,  4  0.  L.  R.  650.  Nor  where  the  case  has  been  improiieily 
withdrawn  from  the  jury  and  Judgment  given  for  defendant,  If  the 
appellate  Court  finds  that  the  only  verdltt  which  could  be  properly 
given  by  a  Jury  would  be  in  favour  of  the  defendant;  Ooddard  v. 
Midland  Sy.,  80  L.  T.  624;  nor  will  a  new  trial  be  granted  to  a 
plaintiff  where  be  would  only  be  entitled  to  nominal  damag.- 
Simonits  V.  Chesley,  20  S.  C.  R.  174;  ScamTnett  v.  Clarke,  23  S.  C.  H. 
307:  Milligan  v.  Jamieson,  supra,  or  where  on  the  findings,  the  damii,;^. 
were  inappreciable:  Kerry  v.  England,  1S98,  A.  C,  742. 

So  also  a  new  trial  was  refused  where  the  Jury  negatived  con 
tributory  negligence,  notwithstanding  that  the  plaintiff's  conduct  liail 
been  characterized  by  some  degree  of  recklessness:  Milligan  v.  Toronto 
Ki..  17  O.  L.  R.  530;  42  S.  C.  R.  238. 

The  defendant's  oounst;,  In  order  to  shew  that  a  witness  called  liy 
him  was  hostile,  and  to  treat  him  as  such  under  s.  22  of  the  l:  L. 
P.  Act  (Eng.),  asked  the  Judge  to  look  at  the  aflldavit  of  a  witiiene 
In  a  former  action.  As  there  was  nothing  In  the  witness's  demean.iur. 
or  way  In  which  he  gave  his  evidence,  to  shew  that  be  was  hostile 
the  Judge  refused  to  look  at  the  affidavit,  and  It  was  held  on  motion 
tor  a  new  trial  that  the  Judges  discretion  was  absolute,  anil  the 
Court  had  no  Jurisdiction  to  review  his  decision :  Bice  v.  Houanl  H 
Q    D.  D   ilSl. 

An  appeal  by  counsel  to  the  local  prejudices  of  the  Jury  was  held 
by  Robertson,  J,,  to  be  a  "ound  for  a  new  trial:  see  fonra,,.;  t 
lorinto.  22  Ont.  362-3;  but  a  new  trial  was  refused  on  the  ero.itil 
that  ri.unsel  at  the  trial  Improperly  Inflamed  the  minds  ot  the  jii.v 
ttie  objection  not  having  been  taken  at  the  trial :  HornH.rocr  v  Can- 
adwn  Pacmc  Ry.  Co..  24  Ont.  App.  263.  The  exhibition  of  the  injur, 
for  w..|,.h  the  action  Is  brought,  to  the  Jury,  for  the  purpose  of  havltic 
it  eipltJned  by  a  medical  witness  Is  admissible:  lb.-  but  not  for  'lie 
purpose  of  enabling  the  Jury  to  form  their  own  opinion  and  oor.  1.:- 
»lons  therefrom,  and.  It  so  used,  a  new  trial  will  be  ordered  :  La„„l,l,„ 
\.  Hn.-vey,  24  Ont.  App.  438. 

„,  .■f'"""*"," ,''  '-"P^P"  ">■■  ^--sel  to  state  to  the  jury  the  am.nint 

t/.;;^  ;,  «',  ""•  *■  ^-  "^'  "'"  """="  ««™ent  was  held  n.n 
Z^nf^T  •'!,"'•''■"'  «'•<'""<'  'O'  ei-antlng  a  new  trial:  see  Bra*»- 
ourg  V.  Ottauia  Elec.  Ry..  19  0.  L.  R.  34. 

.„.'^„''™„'"''*'  l'^  "'"'"'^  ""■  ""•'  '"  fe  form  ot  questions  submit- 
.herX    ^  Ji."  r™"*  "'■  '"'"■'"■'■"'«'■  0'  justice  was  o,  ,asi.,ti..l 

thereby.  V,nn,pcg  Blectnc  Ry.  v.  WoW,  41  S.  C.  R.  431  "IVbere  a  jiirv 
found  in  answer  ,„  question,  that  the  defendant,  had  ^"l^;. 
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gllgeace  in  omitting  to  do  a  certain  ait,  whl*  h  as  a  matter  of  law  S«c.  28. 
e  Court  (outid  to  be  no  negligence,  a  new  trial  was  refused,  the  ap- 
llate  Court  considering  that  the  effect  of  the  finding  was  to  negative 
e  other  groundi  of  alleged   negligence  submitted  to  the  jury:    Mt- 
am  V.  Toronto  Ry.,  IS  O.  I*  R.  154. 

Where  a  jury  are  entitled  to  find,  and  do  find,  a  general  verdict,  it 
not  competent  for  the  Judge  to  put  a  question  to  the  Jury  and  give 
Igmeat  upon  tbelr  finding  on  that  question  contrary  to  the  verdict: 
■now  »■.  Jeffreys,  110  L.  T.  29C. 

The  omlflfllon  to  swear  a  juror,  where  no  Injustice  was  done,  Is  not  (imifiBion  to 
^ound  for  a  new  trial;  Goote  v.  O.  T.  Ry.  Co.,  9  C.  L.  T.  403;  nor  ""ear juror. 
!  fact  that  a  juryman  was  challenged  for  cause,  the  party  moving 
the  new  trial  having  accepted  the  opinion  of  the  Judge  that  there 
sno  cause,  and  having  proceeded  with  the  trial:  Wood  v.  McPhcrson, 
Ont  163. 

Where  defendants,  separately  defending,  and  separately  represented  improper 
the  trial,  claimed  the  right  of  4  peremptory  challenges  each,  which  Si' chaih-nn*- 
spite  of  objection  was   allowed   them,  a  new   trial   was  ordered: 
tpfy  T,  Cancallen,  24  Ont.  658, 

^"here  a  Jury  have  been  allowed  to  separate   before  giving  their  Misconduct 
4ict,  but  their  verdict   Is   subsequently   taken    without   objection,  "'i'^ry, 
I  with  knowledge  of  the  fact,  the  objection   to   their  having  been  "'  "*"""■ 
twed  to  separate  Is  waived:   Coleman  v.  Toronto.  23  Ont.  345;   and 
p«,  pending  the  trial,  a  newspaper  containing  comments  calculated 
prejudice  the  fair  trial  hcs  been  read  by  many  of  the  Jurors,  and, 
h  knowledge  of  the  faot,  the  parties  go  on  with  the  trial  without 
eetlon,  tb«  objection   is   waived:    Tiffany   v.   ifcAVc,   24   OnL    551. 
er  a  plaintiff  had  had  conversations  with  a  member  of  the  jury 
ing  the  trial,  and  his  brother,  and  also  his  solicitor,  had  treated 
le  of  them  to  drinks,  a  new  trial  was  ordered:  Stewart  v.  Woolman. 
Ont.  714;  and  see  Kelhtm  v.  Roberts,  supra,  p.  147. 

But  a  new  trial  ought  not  to  be  granted  merely  because  the  appel-  inference!. 
Court  does  not  agree  with  the  inferences  drawn  by  the  Jury  from 
evidence:    Toronto  Ry.   v.   King.    1908,  A.   C.   260;    98   L.   T,   650. 

K^ere  during  the  defendant's  evidence  the  Jury  stated  that  they 
heard  enough  evidence,  and  the  defendants  thereupon  refrained 

a  adducing  further  evidence,  and  the  Jury  found  a  verdict  for  the 

ntlff,  a  new  trial  was  ordered;  Biggs  v.  Fiana.  106  L.  T.  796. 

i^Tiere  a  jury  disagree  and  the  parties*  agree  to  accept  the  verdict  AKreempnt 
he  majority,  such  agreement  does  not  preclude  either  party  from  'o^«''^fPt 
Ing  against  the  verdict:    Oroom  v.   Shuker.   69   L.   T.    29:?.     The  vlSt'^ 
■ement  is  no  more  than   to  accept  the  verdict  as  If  it  had   been 
Qimou8. 


liidlpectlon.— Formerly  a  misdirection  by  the  Judge  in  point  of  Mi,di„ 

or  the  Improper  admission  or  rejec'  >n  of  evidence  In  any 
frial  matter  was.  at  Law.  ground  for  ^  l.w  trial  as  of  right.  The 
mon  Law  Courts  had  only  the  power  to  grant  a  new  trial  of  the 
)n  gentiMlly:  see  Faund  v.  Wallace.  35  L.  T.  361.  This  practice 
altered  by  The  Administration  of  Justice  Act:  see  R.  S.  O.  1S77. 
■■  5.  2^j.  Ahic-Ii  contained  a  provision  to  the  same  effect  as  the 
eni  section. 
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THE  JL'DICATl'HE  ACT. 


Joint  tort. 

iinproiier 


A  new  trial  may  now  be  ardered  on  a  particular  question:  aeo  ul-n 
s.  29  po»t. 

-J.  "Was  the  plaintiff  guilty  of  contributory  negligence?"  U  :i,. 
Improper  question  to  put  to  a  Jury.  Involving  as  It  does  both  fact  inid 
law:  Brown  v.  Lointon  St.  Ry.,  2  O.  L.  R.  53.  U  Is  preferable  to  u^^k 
"  could  tile  plalntlfl  by  the  exercise  of  reasonable  care  have  avoid.ii 
the  accident?"  If  so.  In  what  respect  do  you  think  the  plalmif; 
omitted  to  take  reasonable  care?":  lb.,  but  an  error  In  the  form  ot  a 
question  submitted  to  the  jury  will  not  be  sufBcient  to  warrant  tl]>' 
granting  of  a  new  trial  if  no  substantial  Injustice  has  been  doiiu 
thereby :  Winnipeg  Electric  Ry.  v.  Wald.  41  S.  C.  R.  431. 

Refusal  to  charge  a  Jury  as  to  what  would  constitute  fraud  undor 
the  Statute  of  Elizabeth,  in  an  action  to  set  aside  an  alleged  fraudu 
lent  conveyance,  was  held  to  be  misdirection  and  a  rtw  trial  wa.- 
ordered:  Griffiths  v.  Boacovitz,  1  S.  C.  Cas.  245.  So  also,  an  omission 
to  charge  the  Jury  as  to  the  manner  in  which  they  should  apply  tli,' 
law  to  their  finding  of  facts  In  a  case  where  negligence  was  in  Issu*' 
was  held  to  be  misdirection:  Spfnccr  v.  Alaska  Packers  AsaociatioiL 
35  S.  C.  R.  362.  So  also  the  withdrawal  from  the  Jury  of  material 
evidence:  Burman  v.  Ottawa  Elec.  Ry.,  21  O.  L.  R.  446;  Brenner  v. 
Toronto  Ity.,  13  0.  L.  R.  423;  but  this  last  case  was  subsequtiiily 
reversed  on  appeal  because  the  appellate  Court  came  to  the  conclu 
sion  that  the  Judge  at  the  trial  had  not  In  fact  withdrawn  the  evl 
dence:  S.  C.  15  0.  L.  R.  193;  40  S.  C.  R.  540. 

The  rejection  of  material  evidence  is  a  ground  lor  a  new  triai: 
Clarke  v.  Union  Sto'  k  Co..  13  0.  L.  R.  102;  14  O.  L.  R.  198. 

The  omission  of  a  Judge  to  caution  a  Jury  not  to  find  a  verdlet  on 
uncorroborated  evidence  In  a  case  where  corroborative  evidence  i> 
necessary,  would  appear  to  be  a  "substantial  wrong  or  mlsca  ■riage"- 
see  Rex  v.  Tait.  1908.  2  K.  B.  680. 

The  discretion  of  the  Judge  at  the  trial  as  to  the  quebtlons  to  be 
answered  by  witnesses  under  examination  is  not  lightly  to  be  int-r 
fered  with,  and  it  has  been  held  that  the  appellate  Court  is  not  Justi- 
fied In  ordering  a  new  trial  because  the  Judge  at  the  trial  directed  a 
witness  not  to  answer  a  question  which  did  not,  at  the  time  it  waF 
put.  have  relevancy  to  any  of  the  issues:  Brou-nell  v.  Brown-U  4'  S  C 
R.  368. 

Where  by  his  pleadings  the  plaintiff  charge.,  a  Joint  tort  even 
though  separate  torts  be  proved,  the  jury  cannot  proi)er!y  assess  dam- 
ages for  different  amounts  against  the  defendants,  but  can  orly  render 
a  verdict  for  one  sum  against  all,  and  -srhcre  the  contrary  was  don. 
a  new  trial  was  ordered:  Grecnlands  v.  Wllmshurst  1913  3KB  .'>u: 
and  see  Smith  v.  StrmtfivM.  1913.  3  K.  B.  764. 

'  ,  J^'^^^J"^  ''''''"*''^  directions  as  to  the  la^^  affecting  the  locus  in  quo 
fthe  right  of  >*-ay  of  a  railway  ompany)  was  held  to  be  grornd  for  a 
new  trial:  Blue  v.  Red  Mountain  Ry.,  1909.  A.  C.  361 

Where  a  Judge  wrongly  directed  the  Jury  tha  there  was  no  .vi 
(i.'ncc  to  support  a  finding  for  the  defendant,  a  new  trial  was  ordered: 
iVoo'f  V.  RocJctcell  3S  S.  C.  R.  165. 

Where  the  misdirection  complained  of  was  to  the  effect  that  the 
evidence  warranted  a  findlne  that  thr  injury  to  th.-  plaintiff,  rv: 
fthich  was  In  question,  was  |.ormane„t.  but  the  damages  awarded  were 
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0  greater  than  the  Injury  proved  warranted.  It  wae  considered  that  8«c.  28. 
0 " lutMUntlal  wrong  or  miscarriage"  had  taken  place,  and  a  new 

rill  wu  refused:  Floyd  v.  (Jibaon,  100  L.  T.  7ti1. 

Where  there  Is  some  though   very   slight  evidenre   In   support  of  \Vith.ir»w»i 
le  plolntift'B  case,  It  ought  not  to  be  withdrawn  from  the  Jury,  and  ''"'""  J'""*" 
'  it  l«,  »  new  trial  will  be  ordered:  Jonm  v.  Toronto  »t-  York  Ity..  I'O 
i  L  R.  71;  21  0.  L.  R.  421. 

Qwrre.  whether  "misdirection"  in  this  section  applies  to  the  ease 
f  the  Judge  ruling  that  there  la  no  evidence  to  go  to  the  jury,  and 
lerefore  withdrawing  the  case  from  them,  and  giving  Judgment  t'ur 
efendant:  see  Hall  v.  Jutte,  43  L.  T.  411. 

Exceptions  to  the  putting  or  not  putting  questions  to  a  Jury  which  <Ju«•^ti..tl- 
ere  not  taken  at  the  trial,  will  not  as  a  rule  be  entertained  on  appeal.  '"^"''^' 
sless  it  is  manifest  that  some  .substantial  Injustice  has  been  donn: 
^Gowganaa  Qurcn  Mines  v.  Bonkh,  24  O.  L.  R.  293;  4fi  S.  ''.  II.  114.'.; 
:  0.  L.  R.  643.    Aa  to  putting  question  Improperly  to  the  jury:   see 
rnoidv,  Ji-ffreifS,  nuitrn,  p.  Mil. 

But  it  was  said  by  Osier.  J. A.,  In  Bnnticr  v.  Toronto  Hi/.,  l."t  O.  h. 
.  196,  at  p.  198.  that  there  is  no  hard  and  fast  rule  which  prohibits 
a  Appellate  Court  from  enti  rtalnlng  an  objection  on  the  ground  of 
ijsdirection,  merely  because  it  was  not  taken  at  the  trial. 

The  refusal  of  the  Judge  to  submit  some  particular  question  to  the 
iry  is  no  ground  for  a  new  trial;  but  if  the  Judge  refused  tu  charge 
:e  Jury  in  respect  to  any  material  matter  which  counsel  desired  to 
ive  submitted  to  them.  It  may  amount  to  non-direction,  for  which  a 
ew  trial  may  be  granted:  Turnrr  v.  Bunm,  24  Ont.  2S. 

Where  a  new  trial  la  moved  for  on  the  ground  of  misdirection,  the  <*""«.»>' 
ins  of  shewing  that  the  misdirection  did  not  cause  a  miscarriage  of  ca^ris^f.  llf '^ 
isilce  lieB  upon  the  party  shewing  cause;   Atithonv  v.  Halstrnd    37  i»"tic... 

T.  433. 

In  considering  an  objection  for  misdirection  the  question  Is  not 
hether  every  expression  In  a  charge  Is  perfectly  accurate,  but  whether 
lere  Is  any  reason  to  believe  that  a  verdict,  which  Is  warranted  by 
e  etldence.  has  been  caused  or  induced  by  an  erroneous  enunciation 

the  law  by  the  Court:  Writs  v.  Lindop,  15  Ont.  App.  695;  and  sw 
^ue  V.  Ued  Mountain  Ry.,  1909,  A.  C.  361. 

It  Is  not  misdirection  for  the  Judge  to  tell  the  jury  his  own  opinion 

1  the  Issue  before  them:  Hmith  v.  Dart,  14  Q.  B.  D.  10.'),  108. 

Where  the  Judge  misdirects  the  jury  as  to  the  burthen  of  proof, 
new  trial  will  be  ordered:  Kingston  v.  Kingston.  1897.  A.  (\  :m. 

An  Improper  definition  of  "malice"  by  a  Judge  la  misdirection:  Mftiicc 
^Oliih  V.  Lamb.  3:»  Ont.  73. 

Where  a  new  trial  is  granted  on   the  ground  of  misdirection   the  Costs, 
'urt,  as  a  general  rule,  will  order  the  costs  to  abide  the  event:  Jon'-s 

Richards.  ].-,  T.  ;..  R.  39S;  but  they  are  In  the  discretion  of  the 
'urt;  Hamilton  v.  Seal,  1904,  2  K.  B.  262. 

Where  the  Judge  at  the  trial  reported  to  the  Court  that  he  did  not 
«e  certain  remarks  which  It  was  rontpnded  wer.>  nhjpctionnhlc,  and 
ited  what  he  did  actually  say.  thi.i  course  wa.s  hpid  not  to  be  obj-^c- 
'nable:  Dickie  v.  Camph'll.  34  S.  ('.  II.  26.-.. 
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TUE  JtmCATl-KE  ACT. 


ViTdlct 
■Ktlnit 
wrlKbt    of 
fvldfncc. 


Verdict 
aXBinst    ( 

weiftht  ol 


Terdlflt  a«*lMt  Evtdaan.  —  It  JH  Itle  practice  In  Unglatid 
adopting  the  practice  of  the  former  Court  of  Queen's  Bench,  not  to 
grant  a  new  trial,  on  the  ground  tbat  the  verdict  Is  against  the  weixbt 
of  evidence,  where  the  damages  are  under  £20,  except  under  peculiar 
circumstances,  such  as  the  trial  of  a  right,  or  where  the  personal 
character  of  a  person  may  be  injured;  Joyce  v.  Hetropoiitan  Boimt  ot 
Work!.  44  L.  T.  810;  1"  C.  L.  J.  411;  BoofA  v.  Brticoc,  2  Q.  B.  D.  i% 
followed  rrrror  v.  Holbort.  17  P.  K.  283;  see  also  dentins  v,  J/orrts  li 
Ch.  D.  674. 

The  ordinary  reasoning  according  to  which  the  verdict  of  a  Jury 
on  a  question  of  fact  ought  not  to  be  disturbed  unless  the  preponder- 
ance of  evidence  against  the  verdict  Is  strong  and  clear,  does  not 
apply  to  cases  In  which  the  verdict  depends  upon  a  question  of 
Bcleace  which  Is  not  fully  solved,  but  Is  sUll  wlthla  the  region  of 
boni  fide  controversy.  The  Importance  of  the  verdict  to  others  besides 
the  parties  to  the  litigation,  and  the  novelty  of  the  question  are 
elements  to  be  When  Into  consideration.  Where  a  new  trial  is  grantcii 
on  the  ground  of  the  unsatisfactory  nature  of  the  verdict,  a  condition 
should  not  be  Imposed,  that  the  party  applying  for  the  new  trial 
should  pay  the  costs  of  the  previous  trial:  Jfonotrerf  ol  MetrotoUl.ir, 
Asylum  v.  Hill  47  L.  T.  29. 

On  an  application  for  a  new  trial  upon  the  weight  ot  evidence 
where  there  has  been  no  miscarriage  In  law,  the  question  is  docs  Itie 
verdict  In  the  opinion  of  ths  Court  do  substantial  Justice  and  It  not 
does  the  evidence  warrant  Interference;  oricre  v.  ifoljon'i  Bank  « 
Ont  162.  and  the  Court  though  considering  that  a  different  verdict 
would  have  been  more  satisfactory,  may  refuse  f  Interfere,  the  oues- 
tlon  being  one  proper  for  the  decision  of  a  ,ary:  Ualr„lmmn  v 
Hamilton  Prov.  i  L.  Soc.  10  Ont.  App.  610;    ferranij  v    ;i.,        .    s 

^'  ^J}.'^'  '"  °°  '"'°''  '°''  ""'^'''  '"«  '"^  '»  "»'  bound  to  Murn 
a  verdict  for  the  plaintiff,  although  the  defamatory  words  are  proved 
MtUigan  v.  Jamirson,  nupra,  p.  us. 

A  new  trial,  on  the  ground  that  the  verdict  Is  against  the  weigh 
of  evidence  should  not  be  granted,  unless  the  verdict  wa.  one  wh^ch 
he  Jury  viewing  the  whole  evidence  reasonably,  after  proper  jlrec- 
tions.  could  not  properly  find:  Webster  v.  Friederberg.  17  Q  B  D 
.36.  correcting  Nolomoi.  v.  Bi<(on.  8  Q.   B.   D    176-    ate  also  «,-lro 

;/r  .1  ,  "  ""  ^-  ■'^^'  '^  ^'  ^-  R-  *■'  Phillips  V.  Martin  15  Ann  Gas 
M;   Oui„la„c  v.  Murnane.  IS  L.  R.  Ir.  n,;   CommislToni,  T if'^l- 

78    BrrfccK  v.  O.  T.  R„..  13  Ont.  App.  184;  see  16  S.  r.  R   713    7o„ 

0.  R.  94;  Windsor  Hotel  Co.  v.  Odell  39  a   P    R    T!7.  o.^       ,  , 

in   "ii    Qni     7 10-      Ti,v      "7"'  •'^  »•  c.  R.  3.17;  see  also  remarks 

wh.7h  t."     T"  "  "'"""'""'"Ely  In   favour  of  one  vl.     aRa  n 
™eH,,'„'re''Vver.'','';  l""  7'^"^  "'  "'■■'"'"»  "'">»■"  much  pr„"al 

™»":r  j;"^rr?aV  R.srs^'^a  R^?r'  ^'^-"^  '■••*■ 

there  ,s  no  evidence  to  support  the  specific  llndlng,  the  Court  n.ay 


^^^ 
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1  iu  discretion  order  a  new  trial,  notwlthHtandtnK  Itiat   there   ts  itc.  21. 
vlilenceof  nesllgieine  in  other  respecta:  lohhan  v.  i'lw.  /'a--.  Hv.  Co.,  2!! 
int.  App.  llii. 

Thoujh  the  report  of  the  Judge  who  i»retilded  as  to  whether  he  waa  Jw|'i<'''« 
iiisfled  or  dlBnatlsfled  with  the  verdict  Is  not  conrluwlve,  great  weight  J^rduT.  " 
111  b«  attached  to  it:   Wrbatcr  v.  Frk-aerbrrg.  .15  L.  T.  29Tt:  affirmed 
a  appeal:  IK  49;  17  Q.  B.  D.  736. 

Anew  trial  should  not  be  granted  merely  because  the  Judge  *''° ''"n''n„d'"»i,h 
ried  the  case,  or  the  Court  applied  to  fur  a  new  trial,  1b  dUsati8tif;d  "rrdict 
<lth  tbe  verdict  of  the  Jury:  Holomon  v.  Bltton,  8  Q.  B.  D.  176;  see 
rnkint  V.  iforrij,  14  Ch.  D.  p.  684;  WlU-orks  v.  UoiciU.  v,  Ont.  :i6y; 
f»rtapA  V.  Barry.  1'4  Q.  B.  D.  632;  Frastr  v.  Uriu.  :tO  S.  C.  R.  :;4l; 
Dleu  the  Court  can  say  that  the  verdict  Is  one  which  could  not  pro- 
erly  be  found  on  the  evidence:  see  Clouiton  v.  Carry,  1906,  A.  C.  123: 
at  where  the  evidence  has  boen  fairly  submitted  to  the  jury,  it  was 
eld  to  be  DO  ground  for  a  new  trial  because  the  Judges  In  appeal  took 
different  view  from  the  Jury  aa  to  the  inferences  proper  to  be  drawn  .. 

lerefrom:   Toronto  Hy.  v.  King,  1908.  A.  C.  1!60.     And  where  a  case  oourt  di»- 
;  tried  by  a  Judge  without  a  jury,  his  finding  of  factb  on  conflicting  ■»'i"*i''d   with 
ridence  will   not   as   a   rule    be    diBturt)ed    by    an   appellate   Court: 
aayer  v.  Hodgton,  18  O.  L.  R.  333. 

The  Court  has  in  its  discretion  to  weigh  the  delay,  vexation  and  R^iAtivc 


le  mailm  " Intereit  rHpubUcfr  ut  tit  flnia  litium"  against  the  in- »tiv»nt«tfp» 
istlce  which  may  be  worked  in  a  particular  Instance,  and  may  treat      "^"^  ^ 
i  rondusive  a  verdict   which   1r   not   perfectly  satisfactory:    Mftro- 
alitan  Diitrirt  Arylum   v.    Hill.   47    L.    T.   29;    Btrkett   v.   (?.    7'.    Hy.. 
5  Ont.  App.  207;   see  16  S.  C.  R.  713;   Winch  v.  Consvrvntors  of  the 
haiMS,  L.  R.  7  C.  P.  472. 
Where  cross-actions  Involving  the  i-amo  question  of  law  and  fact 
re  separately  tried  with  the  result  that  contradictory  verdicts  are 
tttained.  If  the  evidence  is  so  fairly  balanced  that  the  Jury  might 
asonably  find  either  way.  both  cases  ought  to  be  tried  again,  not 
paratoly,   but  together.     The   Court  cannot   be   called   upon    either 
I  eierclse  the  functions  of  a  Jury,  or  to  Issue  contradictory  judg- 
lents:  Auatmlian,  etc.,  Co.  v.  ftmith,  14  App.  Gas.  321. 


ExmiBlve  Duaaces. — The  granting  or  refusing  a  new  trial  on 
1^  ground  of  excessive  damages  depends  to  some  extent  on  the 
iiure  of  the  action,  e.g..  where  the  action  Is  on  contract,  and  the 
nount  properly  payab)"  depends  on  computation.  In  cas-  of  error 
le  Court  would  more  readily  interfere,  even  though  the  amount  In 
iiess  Is  small,  than  In  ,  case  of  tort,  where  the  Jury  may  properly 
ve  vindlctivt;  damages. 

A  verdict  will  not  be  very  readily  disturbed  on  the  ground  o£  exces- 
ve  damagea:  see  Sornbergrr  v.  C.  P.  Hy.  Co..  24  Ont.  App.  263; 
M(on  V.  Urantford  E.  Ry.  Co..  C.  P.  D.  Sept..  1897,  nor  where  the 
idencp  as  to  damages  is  conflicting:  Mi-Cullough  v.  Anderson.  27  Ont. 

■  Inote);  Frrguaon  v.  iiouthwoUl.  lb..  66. 

It  waa  formerly  held  that  the  Court  may.  In  Its  discretion,  refuse 
new  trial  on  the  ronaent.  nf  thp  plaintiff  .ilone  to  the  damairps  beins 
duced  to  such  an  amount  aa  the  Court  may  think.  If  given  by  the 
ry.  would  not  have  been  excessive:   Brtt  v,  Laivrs.  12  Q.  B.  D.  356; 

■  D'"'s  V.  Rart.r.   15   Ont.    App.    3S7;    Knston   v.    Rrantfonl   E.    Hy. 
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ftssfssfd  on 
i^riins  basis. 


to.  (before  C.  P.  D.  iOth  Nov..  ISSil;   yrai'T  v.  London  HI.  Hu-.  :^ 
Out.  411:   Vurran  v.  OninU  Trunk  Itfl..  jr.  Ont.  App.  407;    ilolbif)  \ 
Xiihmm  Cutml  Uii.,  :'7  Ont.  App.  C:lO;  sl>il>iil(l  \.  Gmml  Trunk  Hi, 
19  out.  104;    18  Out.  App.  184:   :'8  I'.  L.  J.  :i4.'>:    but  all  Itat'iii>  (,!,>. 
luve  been  over-ruled  In  the  llouve  or  Lordi,  where  It  bu  been  h.-.,! 
that,  in  an  action  of  tort,  where  the  Court  tindi  the  damages  to  i 
e.\eeniilvo,  It  must  grant  u  new  trial  unconditionally,  and  exeept  l 
eon.<ent  of  both  parties.  It  has  no  pow.T  to  reduce  the  damages;   II'.  :' 
v.  lVo((,  1905.  A.  C.  lir,:  92  I,.  T.  480:  but  where  the  Court  Is  satlsll   , 
with  the  Judgment  except  as  to  the  amount  of  damages,  a  new  trl:i 
need  not  b«'  directed  generally,  but  may  under  Jud.  Act-.ss.  28,  I'li.  h 
limited  to  the  quantum  of  damages:  HockWy  v.  Q.  T.  Hy,  Co..  10  0,  1, 
R,  363:  Clurtc  v,  I,onilon  «(.  III/..  12  O.  L.  K.  279.     Where,  howev.  r 
the  damages  are  assessed  by  a  Judge,  an  appellate  Court  may.  Ir  I 
sees  fit.  reduce  them:   >ilifahm  v.  Toronto  Hy..  2r>  o,  L.  n.  310;  ni 
Increase  them;  VunAorn  v,  Vcrroll  (Divisional  Court,  28    June,  ll'i':'. 
In  an  action  for  personal  Injuries  against  a  street  railway  th 
plaintiff,  who  was  a  mining  engineer  earning  16,000  per  annum,  wj. 
found  to  have  been  permanently  incapacitated  for  work,  and  a  verdii' 
of  J30,000  was  given.    The  Court  refused  a  new  trial  considering  tha' 
the  damages,  in  the  clrctimstancea.  were  not  excessive;    Bnitl' iifjw 
V.  Ollana  HI.  By..  19  O.  L.  R.  34 ;  and  see  iforln  v.  Ollawa  Electric  /,• . , 
18  O.  I-.  R.  209:  but  In  an  action  under  The  Fatal  Accidents  .let,  i,i; 
the  death  of  a  married  woman  aged  62,  a  verdict  of  f3.82B  apportion.^ 
among  the  executors  of  her  husband,  who  survived  her.  and  her  adiil- 
children,  was  held  to  be  grossly  excessive;   Ronton  v.  Can.  Par   Ku 
18  O.  L.  R.  337. 

Where  the  Jury  has  given  a  speelflc  sum  for  damages  In  respett  e 
some  particular  claim,  for  which  the  Court  finds  there  was  no  evldenr. 
it  may  disallow  that  sum.  without  granting  a  new  trial  or  dlsturbin: 
the  verdict  In  other  respects:  WHght  v.  7'oronto  Ky.,  20  O.  L.  R.  4a< 

In  an  action  for  libel  the  Court  will  not  grant  a  new  trial  on  the 
ground  of  excessive  damages,  unless  It  thinlis  that,  having  regard  tr, 
all  the  circumstances  of  the  case,  the  damages  are  so  large  that  n- 
Jury  could  reasonably  give  them;  Prnei  v.  Oraham.  24  Q.  B.  D.  r.::; 
and  In  assessing  damages  the  Jury  are  entitled  to  take  Into  consldera 
tion  the  whole  conduct  of  the  defendant  In  the  matter  fro-.:  ;he  lira- 
the  libel  was  published  down  to  the  time  of  the  verdict:  Ih.  See  iihn 
as  to  the  granting  of  new  trials  in  actions  for  libel;  Wilcivka  v  Hoir.il 
5  Ont.  360. 

As  to  the  application  of  Fraed  v.  Oraham.  supra,  to  cases  generallv 
see  Johnston  v.  O.  W.  Uy.  Co..  1904.  2  K.  B.  250:  where  PMUia  \ 
L  ,f  S.  W.  Rv.  Co..  1879.  4  Q.  B.  D.  406;  ."  Q.  B.  D.  78,  was  approv.J 
the  effect  of  which  is  that  a  new  trial  may  be  ordered  it  the  Ciiu- 
^ithout  imputing  perversity  to  the  Jury,  comes  to  the  conclusion  fioi;. 
the  amount  of  the  damages  and  other  circumstances,  that  the  jurv 
must  have  considered  matters  which  they  ought  not  to  have  considered 
or  have  applied  a  wrong  measure  of  damages. 

Where  damages  are  assessed  on  a  wrong  basis,  e.g..  on  the  gron?": 
of  neglect  of  duty,  where  no  such  duty  existed,  a  new  trial  will  i' 
ordered:   Duun  v.  Prescott  Elevator  Co..   26  Ont.  App.  389:   30  S,  c. 

It  the  damages  found  by  the  Jury  are  so  small,  as  to  shew  that  thev 
must  have  omitted  to  consider  some  of  the  elements  of  damage.  !'.'>■ 
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ourt  will  grant  a  new  trial:  PhlUp$  v.  Lonilon  tt  8.  IV.  ffj/.  Co.,  J  Ue.it. 
I  B.  D.  78;  .1  C.  P.  D.  280;  Church  v.  OWairn.  jr>  Ont.  2J)»:  22  Ont. 
Lpp.  348.  It  bat  be«n  held  that  a  now  trial  will  not  be  irantrd 
ititlj  to  enable  a  plaintiff  to  recover  numlnal  daninKi-B:  l<rnm>mtl  v. 
lortr.  23  S.  C.  R.  307;  tiimomlt  v.  VhaUu,  20  8.  C.  It.  174;  MllUgaH 
.jaMie$on.  4  O.  L.  R.  650;  but  aee  A'(  m/>  v.  Vhriatnt'tt.  lOTt  L.  T.  Jour. 


larfrli*.— In  ItUtlng  v.  HnukitiM,  H  !'.  D.  .'ttl,  the  plalntlff'i  case  suniriio- 
(bpD  opened,  seemed  to  proceed  on  a  ease  of  fraud,  but  undue  In- 
livoce  only  was  alleged.  The  plaintiff  applied  for  leave  to  amend. 
ihlct)  was  granted,  and  the  trial  proceeded  after  the  defendant  bad 
(faied  an  offer  of  the  Judt,-  to  adjourn  the  trial  at  the  plaintiff's 
vpenie;  the  finding  was  for  the  plaintiff  on  the  gueHtion  of  fraud,  but 
^r  the  defendant  on  the  Issues  on  the  original  pleadings.  It  wan  held 
tut  defendant  waa  not  precluded,  by  his  refusal  of  the  offer  of  ad- 
Durament,  from  moving  for  a  new  trial  on  the  ground  of  being 
urprlied  by  the  plaintiff's  new  i>atte.  It  was  also  held  that  the 
meodmeDt  was  properly  allowed,  due  core  having  been  taken  that  the 
t^feailint  ihould  not  be  damnified. 

iff  Camilla  LamlM  Crfiiit  Co.  v.  Thompaoti.  $upni,  p.  124. 

The  abstaining  by  a  party  from  proof  under  an  Idea  that  his  adver- 
m  liad  no  real  intention  of  putting  him  to  such  proof,  and  being 
liereoy  taken  by  surprise,  Is  no  ground  for  a  new  trial:  Andreua  v. 
(Mrt.  1  C.  L.  T.  724. 

T^Tiere  the  reason  for  the  application  Is  surprise,  the  afUdavlts  must  f""""""^'' "' 
^ate  the  grounds  of  surprise:    Doic   v.   Dickrnaon.   W.    N.    1881.    50. '"''*•       " 
iTidence  of  persons  wbo  were  called  aa  witntsses  to  the  effect  that 
te  evidence  they  gave  was  untrue,  and  that  statements  irade  by  them 
3  the  [rialntlff's  aollcttor  before  trial  were  true.  Is  Inadmissible  on  a 
lotion  for  a  new  trial:  Huahton  v.  Grand  Trunk  Ry.,  6  O.  L.  R.  426. 

The  fact  that  on  cross-examination  of  an  opposite  party's  witness  a 
amaslng  autement  was  elicited  Is  not  surprise:  Shipvcay  v.  Broad- 
ood.  1899,  1  Q.  B.  369;  80  L.  T.  11. 

DiHovery  of  Fresh  EvIdcBce. — As  to  when  a  new  trial,  or  8Ui;.>le-  Di»fovery  of 
lental  trial  may  be  bad  on  the  ground  of  discovery  of  new  evidence:  J"'"'"'^!' 
fe  note  to  Ruh-   2.i7;   and   see   Rule   E>23   a<v  to   motions   to   reverse  -rounrdlT" 
r  vary  Judgments  upon  the  ground  of  matters  arising  subsequent  "•'*■  "■*»'. 
icreto.  or  subsequently  discovered;  such  motions  may  be  made  to  the 
ouri  or  Judge  who  tried  the  action:   Armour  v.  Merchants  Bank,  17 

R.  108. 

A  new  (rial  will  not  he  granted  on  the  ground  of  premature  ad- 
iisslon  of  evidence  which  has  afterwards  become  admissible:   t'aund 

WaUacv.  3-')  h.  T.  :^61 ;  nor  of  the  discovery  of  new  evidence,  unless 
i  Is  nearly  or  quite  conclusive:  Andrraon  v.  Titmaa,  36  L.  T.  711; 
oHflff  V.  Kcrshfiu-.  81  L.  T.  531;  16  T.  L.  R.  52:  and  see  Birch  v.  Birch. 
''<  P.  ISO, 

^"here  the  new  evidence  is  merely  corroborative  of  that  given  at 
le  trial,  a  new  trial  will  be  refused:  Uowarth  v.  McOugan.  23  Ont. 
J6;  Bee  Trumble  v.  Hortin,  22  Ont.  App.  51. 

Where  the  new  evider  might  have  been  discovered  before  trial  by 
iaminatlons  for  dlscovp.y.  which  were  not  tnkpn.  a  new  trial  waa  re- 
'sed:  TurnhvU  v.  Duval.  iJtOl'.  A.  C.  429;  Yaikman  v.  Johnson.  Z  O. 
".  N  C24. 
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ftttt^lBS  Wtw  THal   F*a4lB|   A9P«»I.— An   ■ppllcallon    (<<   ^ 
a  Dew  trial  pending  an  appeal  from  tbe  order  (rantlni  tb«  aanif  < 


Caala. -Primrf  larir.  where  a  n  v  Irlal  Is  ordered,  the  party  oii[.,,s 
Ini  the  motion  ihould  be  ordered  to  par  the  coiti  of  tbe  motion 
Hanmm  v.  Seal  1901.  :  K.  B.  !92;  90  I,.  T.  59J;  but  theie  i,i.i> 
ai  alio  Ihoae  of  tbe  former  trial,  are  In  the  dlacretlon  of  tbe  Cmirf 
lb.,  and  M*  •.  74  ID. 


,^;*  j;'"'  29.  A  new  triul  may  be  ordered  upon  any  question 

Vi^'"t,°"     without  interfering  with  the  decision  upon  anv  otlui 
"""  question.    3-4  Geo.  \'.  c.  19.  s.  29. 

^^icrre.  whetber  a  new  trial  may  not  now  b«  ordered  aa  to  one  U- 
f'  udant,  without  dleturblnf  the  verdict  aa  to  another:  Purm-u  \  tj 
»'.  lUilliraii  Co.,  1  Q.  B.  D.  636;  and  aee  Jud.  Act,  a.  28  (2). 

A  new  trial  may  be  ordered  aa  to  tbe  aaaenment  of  damages,  th 
finding  aa  to  the  liability  of  tbe  defendant  In  reapect  of  tbe  cau^i'  o' 
action  (for  negligence)  not  being  Interfered  with:  Hejie  v.  SI  John 
llil.  Co.,  30  8.  C.  R.  218.  210:  Borklt„  v.  (I,  T.  K)).  Co..  tujim,  p.  l.-.l. 

Where  there  are  distinct  Issues,  the  Judge  may,  under  this  tUti- 
accept  the  verdict  of  the  Jury  on  those  Issues  on  which  they  agn-. 
and  discharge  them  aa  to  others,  and  a  new  trial  may  be  ordered 
on  undecided  Issues:  ifors*  v.  liaan.  45  L.  J.  C.  P.  so:;;  Coleman  i 
Toronto,  23  Ont.  345. 

Where  a  new  trial  Is  granted,  It  the  order  Ir  nn'  ipptaled  'mm 
the  question  determined  by  It  cannot  be  re  argued  upoi.  .,i  appeal  irom 
tbe  Judgment  pronounced  at  the  new  trial:  ,/oaniol  frtiMtia  Co  i 
Maclean,  23  Ont.  App.  324. 

Where  the  Judgment  at  a  trial  Is  set  aside  It  Is  not  In  all  ra.»« 
necessary  that  a  new  trial  should  be  ordered;  there  a'e  some  cases  In 
which  tbe  appellate  Court  may  Itself  award  the  Judgment  whkh 
should  have  been  awarded  at  the  trial:  see  Jut  Act  t  21  (.1)    C) 


DiisgrM. 

ment  of 

liiry. 


30.  Where  the  jury  disc,,  -ees  or  makes  no  finding  on 
which  judRment  can  he  entered,  the  Court  mav.  i.i  the 
application  of  tlie  defendant,  dismiss  the  action  on  the 
ground  that  there  is  no  evidence  to  warrant  a  .iiidi.'- 
ment  for  the  plaintiff,  or  that  for  anv  other  reason'lio  i- 
not  entitled  to  jud,Kment.    ,S-4  Geo.  V.  c.  19,  s.  30. 

The  Rule  does  not  apply  to  every  case  of  disagreement  by  a  Jurv. 
btit  only  to  cases  which  may  properly  be  withdrawn  from  the  Jurv: 
Hocr  V,  Michigan  Central  I!y„  30  Ont.  633;  27  A.  R.  122. 

See  Bank  of  B.  .V,  .4.  v.  Eddy.  In  note  to  Rule  264;  also  Case;  i 
,h.,^"'.m?'  '°  ""'■  "^'  """"■^  liaement  was  given  for  defendants, 
the  plaintiff  8  own  evidence  shewing  that  the  accident,  tbe  occasion  of 

the  damages  claimed  hy  him.  was  caused  hv  hl»  own  neglleenr ' 

f,2l"'  '■  "7^"';  f  °  "■•  "■  '"•  '"'  '"■"™  '"  seduction." wher/il,; 
^,Tu  T  ?  '"''°,'°''  """  •'"''■''  ™'  "0  ■■"sonable  evidence  upon 
which  sedi,rtlon  only  could  be  found  by  the  Jury,  and  that  the  evld.nrp 
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ilw  pltlDllfl'i  daucliter.   If  bflkvi^,  could  only   l«<td   to  th«  con   ate.  9 1. 
uloB  ikit  tbs  dtUndant  had  coumlttvd  lb'  offeniw  ol  rapt!;    but 
liJudfiBfnt  wai  iiub»iK)Ut>ntly  r>*verHed:  «e«*  4<  .'.  L.  J.  839,  the  Dlrl- 
jmI  Court  holding  that  the  4-vld*>nce  of  forca  nilgbt  b(>  rejected:  but 
li  for  tiip  Jury  to  njpct  the  evidence  not  the  Court:  /;.  v.  *'..  10  O. 

HISS;  11  0.  L.  R.  582. 

Whire  afitr  the  trial  the  plaintiff  obtains  l«ave  to  amend  hti  itatf- 
rot  of  claim.  10  a«  to  ralie  new  laauei.  It  la  not  competent  tor  a 
vlilDDal  Court  to  five  Judgment  on  tbr  original  pleading!  under 
UWftlon:  Cana'iiaii  /*"' i/tf  Ittf.  Co.  v.  Cobban  Mfg.  Co.,  22  S.  C,  R.  \?,2. 

Tbe  maklDg  of  a  motion  under  thli  ivctlon  was  held  to  stay  th" 
rr7lo|  of  the  casp  down  to  a  aecnnd  trial,  whtre  tbe  motion  wait  not 
ard  b«caui4>  the  notes  of  evidence  were  not  ready  In  time:  Srhufii 
Roi<-nttaAt.  9  C.  L.  T.  114. 

Where  H  rait>  In  properly  submitted  to  the  Jury,  and  tbe  Appelliiie 
vtiloD  finds  that  their  was  some  evidence  on  whlrL  tbpy  mlgh; 
ve  round  to  favour  of  the  plaintiff,  the  Appellate  DlvUlon  will  not 
■ble  to  dlnmlss  the  action  under  tbU  sertlon,  berRuite  on  a  new 
al  ibe  plaintiff  might  be  able  to  give  further  evidenre  to  warrant 
vfrdlct  Id  bill  favour:  sktal>-  v.  Nlntrm.  1314.  2  K.  H.  42ft;  no 
T.m. 

Where  the  Jury  disagree,  the  action  may  be  retried  at  the  mlou'  or 
ly  lutaequcnt  Blttlogs:  Itulv  '>m. 

;a«gM»t  of  AppalUt*  IHvlsioB.  Wliam  Tlmml.—By  the  Ito- 
nm  CourtB  Ait  ( R.  S.  O.  r.  r.r»t.  It  li  enacted  ai  follows:  — 

"3.  In  any  action  respecting  property  or  civil  rights,  whether  for  ^^'•"-n 
magoi  or  fur  spwlflc  relief,  the  Judgment  of  t';e  Appellate  Dlvlnlon  fr'Hm'  An".!. 
all  be  final  except. —  Uin  Oiv. 

fo)  Where  the  title  to  real  estate  or  some  Interest  therein  is  Tin*   m 
In  question;  ""'  *'"'»"' 

(6)  Where  the  validity  of  a  patent  Is  affected;  raieni 

(c)  Where  the  matter   In  controversy  In  the  appeal  exceeds  »"">  over 
the  sum  or  value  of  $1,000,  exclusive  of  costs;  •""^^■ 

Id)  Where  the  matter  In  question  relates  to  the  taking  of  an  *"'"'*'  ""'■ 
annual  or  other  rent,  customary  or  other  duty  or  fee.  or  a  llke'"^'  ^^'^ 
demand  of  a  general  or  public  nature  affecting  future  rights; 

if)  Where  the  special  leave  of  the  Appellate  Division  or  the  ^r  if»v<'. 
Supreme  Court  of  Canada  to  appeal  to  such  last  mentioned  Court 
1b  granted.     10  Eilw.  VII.  c.  25.  s.  ;i." 

31.  In  any  cause  or  matter  i>ending  before  a  Divi-  J'^J'j;  ^J 
snal  Court  any  direction  incidental  to  it  not  iuvolviu^  Jpp;',',;*^" 
e  decision  of  tlie  appeal,  may  be  given  by  a  Judge  of 
e  Apppllate  Division;  and  a  Judge  of  that  Division 
ay  during  vacation  make  any  interim  order  to  prevent 
'pjadice  to  tbe  claim  of  any  of  the  parties  pending 
1  appeal,  as  he  may  think  fit;  but  every  snoh  order 
ade  by  the  Judge  sliall  be  subject  to  appeal  to  a  Divi- 
>nal  Conrt.    .S-4  Geo.  V.  c.  19.  s.  ^1. 
S^eEng,  Jhj.  aci.  1873.  s,  .'2, 
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THE  JVDICAirRE  ACT. 


Sec.  31.  A  matter  beoomeB  pending  before  the  Appellate  Division  upon  the 

When  appi.Ri    service  of  notice  of  intention  to  appeal:  see  Sugden  v.  St.  Leonanh 

tipcomes  1    p.   D.   209. 

i'l'TKiini:. 

A  matter  Is  not  pending  in  the  Appellate  Division  after  its  oidcr 
lias  been  Issued:  Hargrove  v.  Royal  Tt-mplara.  2  O.  L.  R.  1?6;  and  a 
.Judge  of  the  Appellate  Division  has  no  jurisdiction  thereafter  to  s(i,y 
proceedings  pending  a  proposed  appeal  to  the  Supreme  Court,  ih', 
and  see  Hfssin  v.  Joth's,  supra,  p.  134, 

But  he  may  do  so  acting  as  a  Judge  of  the  H.  C.  D.:  see  sic,  v. 
supra. 

""'  On  an  appeal  by  a  party  committed  for  extradition  it  would  srau 

that  a  single  Judge  of  the  Appellate  Division  has  no  Jurisdiction  undi  r 
this  section  to  admit  the  applicant  to  bail:  Re  Watts,  3  O.  L.  R.  27l>. 
but  he  may  do  so  acting  as  a  Judge  of  the  H.  C.  D.  under  sec.  8. 

Injunction.  Whei  e.  pending  an  appeal  from  an  order  refusing  an  Injunction  to 

restrain  erection  of  building!.,  the  buildings  were  completed  before  tlie 
appeal  could  be  argued,  it  was  said  that  an  interim  order  should  liiivt 
been  applied  for  under  the  corresponding  section  of  the  Eng,  A^t 
■Johnstone  v.  Royal  Courts  W.  N.  1S83.  5. 

It  would  seem  that  under  this  section,  a  Judge  of  the  Appell;ii,. 
Division  may  in  vacation  grant  an  Injunction  in  a  case  in  which  an 
appeal  Is  pending,  and  such  jurisdiction  may  also  be  exercised  by  tin 
full  Court  when  in  session:  Embnc  v.  McCurdy,  14  O.  L.  R.  325. 

In  a  matter  of  discretion  an  order  made  by  a  single  Judge  «ill 
not  be  Inte'fered  with  by  the  full  Court:  AVHJ  v.  Travvlh-rs'  Ins  Co  'i 
Out.  App,  .-,4;  Piatt  v.  G.  T.  lly.  Co.,  12  P.  H.  3S0. 

Appeals  from  the  Supreme  Coubt  of  Ontario. 

The  decision  of  the  Appellate  Division  on  appeals  from  the  lllsli 
Court  Division  Is  not  in  all  cases  conclusive;  and  In  certain  cases  an 
appeal  can  be  had  therefrom  either  to  the  Supreme  Court  of  Canada 
or  to  His  Majesty  in  Council. 

iltn.'!.°'  "^^^  decision  of  the  Appellate  Division  Is  flnal  in  cases  which  have 

Df>'i.!„„  fin.!""'  "■"I"'  to  It  from  the  High  Court  Division,  e.g.,  such  as  have  co:i„. 

in  .,ri.ln        from  the  Drainage  Referee:  Re  Raleigh  <{  Harwieh,  Cassels'  Sup  Coim 

Prac,  2nd  ed.,  22;  or  which  have  originated  In  a  County  Court  tho„,El, 

removed   into  the   Simreme  Court:    Vouni;  v.   TueJirr    IS   P    R    449- 

Jucter  v.  Young.  30  S.  C.  R.  185;  or  appeals  under  the  Oominioa  W.:'il 

;'«''=''n'i'^  ®'  ^-  "■  '''•  "•  209:  ^omc.  Bay  Railway  Co.  v.  Armslrmuj. 
38  S.  C.  R  511;  1909  A.  C.  624. 

Appeals  to  Bnproa.  0««rt  of  C.it«da.-Appei.ls  from  the  Court 
of  Appeal  to  the  Supreme  Court  of  Canada  are  regulated  by  J*. 
■supreme  Court  Aet  (R.  S.  C.  c.  139).  and  the  amendments  thereto. 

Under  that  Act  an  appeal  lies  to  the  Supreme  Court  of  Cana.la 
subject  to  the  limitations  hereafter  mentioned.— 

n)  Prom  all  final  judgments  of  the  highest  C:urt  of  final  rcsoit, 
m  any  Province  of  C.-aada.  whether  such  Court  s  a  Court  of  appeal 
or  of  origina;  jurisdiction.  In  cases  in  which  the  Con,  of  original 
jurisdiction  is  a  Superior  Court;  except  judgments  ii.  any  case  nt 
proceedings  for  or  upon  a  writ  of  habeas  ™rp,„.  ocrtior^rf  or  prohlbi- 
i.on  arising  out  of  a  criminal  charge,  or  in  any  case  for  or  upon  a 
writ  of  habeos  .orpus  arising  out  ot  any  claim  for  extradition  ::  .ulc 


Ai)iu-als  I 
^lil'  Ct, 
Can, 


\|,pral 

It linal 

jndgmi'nis 


y 
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Ifli) 


rase  except  ad  iirovidt-il  Sec.  31, 


Whi  r.-  m.ii- 

tnl)l.T.-lir.t 
K  rant  I'd. 


[i(]er  any  treaty,  and  exi  ept  In  any  iriiiiinat 
y  the  Criminal  Code:  see  R.  S.  C.  c  i;!ft.  s.  :iii, 

(2)  Also  In  acHons  toninieuied  in  the  Supreme  Court  of  Ontario, 
om  a  judgment,  whether  final,  or  nr».  of  the  Appfllaie  Uivirtion  upon 
ny  motion  for  a  new  trial,  and  ; "'ii:  iuy  j"dgniFnt  whether  final,  or 
or,  In  an  action  for  equitable  i  ^i'f:  pee  K.  v  '.  e.  irifl,  s.  :;S  and  ;;-4 
eo.  V,  c.  r.l.  s.  1    (Dl.— 

(3)  Also  from  any  judgment    ">'  -i  u  sperUtl     i^e.  unless  the  parties  t^i't-fiai 
tree  to  the  contrary,  and  the  fe-:j>r.  >  ►■  r.jurt  of  Canada  can  in  such  *""'*'■■ 
ipeals  draw  an  inference  of  fact  from  the  tai  t»  state<l  In  tlie  special 

se  which  the  Court  appealed  from  should  have  drawn, — 

(41  Also  from  a  jiidgment  on  a  motion  to  set  aside  an  award  or  Award. 
■  way  of  appeal  from  an  award, — 


any   case   of   procpf'tiincd   for  o 
prohibition,  not  arising  out  of  ; 


(.i)  Also  from  any  judgment 
)on  a  habras  corpus,  crrtiorari. 
iminal  charge.— 

(fi)  Also  in  any  case  or  proceeding  for  or   upon  a  writ   of  man-  Marnia:.  im, 
mus, — 

|7)  Also  in  any  case  in  which  a  hy-law  of  a  municipal  corporation  •'J''*'^-' 
,s  been  quashed,  or  a  motion  to  quash  it  has  been  refuseil  after  argu- 
mi:  see  R.  S.  C.  c.  139.  a.  :\9. 

(8)  Also  from  the  judgment  of  the  Appellate   Division  (onrerning  A»-.■!.Mt!^.^t 
e  assessment  of  property  for  provincial  or  municipal  purposes,  where 
e  assessment  is  not  less  than  $10,000:  see  R.  S.  C.  c.  139.  s.  41. 

19)  An  appeal  may  also,  in  certain  cases,  by  consent,  or  leave  of  Arr-ai  r-r 
e  Supreme  Court,  or  a  Judge  thereof,  be  taken  from  a  Judge  of  the  "'*'""" 
gh  Court  Division  pi'r  saHiini  :  see  R.  S.  C.  c.  i;'.!),  a.  42. 

Except  as  above  mentioned  an  appeal  only  lies  from  a  final  judp- 
mi:  see  R.  S.  C.  c.  139,  s.  44. 

But  the  provisions  of  the  sections  above  referred  to  are  qualified 
regards  appeals  from  Ontario,  by  R.  S.  C.  c.  i:i9.  s.  4>.  Under  that 
tion  no  appeal  lies  to  the  Supreme  Court  of  Canada  from  the  Ap- 
llate  Division  unless:  — 

10)  The  title  to  real  estate 

n;  or, 


or  some  interest   tlierein   is   in   ques- 


(6)  The  validity  ot  a  patent  Is  affected;  or. 

I'')  The  matter  in  controversy  in  the  appeal  exceeds  the  sum  or 
!ue  of  ll.OitO,  exclusive  of  costs;  or, 

i<l)  The  matter  in  question  relates  to  the  taking  of  an  annua!  oi- 
ler  rent,  customary  or  other  duty  fee,  or  a  tike  demand  of  a  general 
public  Interest  affecting  future  rights;   or. 

Ie)  Special    leave    of    the    Appellate    UlviAion    or    of    the    Supreme 
Jrt  of  Canada  to  appeal  to  such  last  mentioned  Court  la  granted. 
Whenever  the  right   to  appeal   Is  dependent   upon   thp   amount   in  j 
piite.  siirh  iimmint  is  to  be  understood  to  be  that  demamird.  and  not 
't  rerovered.  if  they  are  different:  see  R.  S.  C.  c.  139.  s.  4S. 
In  order,  tiierefore.   to  appeal  as  of   right,   the  case  must  be  one 
;hln  oIaus<-  (5),   lO.),    t~)   or   (St.   supr-i.  and  a!=o  within   one  or 
re  or  the  categories  in)  to  dl),  above-mentioned;  and  if  It  cannot 
brought  within  any  of  them,  then  leave  must  be  obtained. 
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THE  JUDICATURE  ACT. 


8«c.31. 

Finil 
jodgmen 


What  jiidi;- 
iiicntR  are 
not    final. 


not    appeal- 


A  "final  Judgment."  for  the  purposes  of  an  appeal  to  the  Supreme 
Court,  means  any  judgment,  rule,  order  or  decision  which  determinei 
in  whole  or  in  part,  any  substantive  right  of  any  of  the  parties  in  ion- 
troversy  in  any  action,  suit,  cause,  matter  or  other  judicial  proceeding' 
:i-4  Geo.  V,  c.  51,  s.  1  (D). 

Prior  to  that  Act  it  was  held  that  a  judgment  for  an  amount  h> 
be  ascertained  by  a  .Master  was  not  a  final  judgment;  Union  Batik  of 
Halttax  V.  Dickie.  41  S.  0.  R.  13;  Wcnger  v.  Lamont,  41  s.  C.  R.  6it,- 
Dunn  V.  Eaton,  47  S,  C.  R.  205;  Clarke  v.  Oooitall,  44  S.  C.  R.  Ssi' 
Cmin  Life  v.  Skinner.  44  S.  C.  R.  616;  Hesseltine  v.  Xelles.  47  S.  C.  R. 
230,  but  .since  the  3-4  Geo.  V.  c.  51.  s.  1  (D).  above  referred  to,  where. 
ever  the  judgment  determines  a  right,  and  then  directs  a  reference  to 
take  an  account,  and  either  reserves  further  directions,  or  directs 
judgment  for  the  amount  to  be  found  due,  the  judgment  may  neverth*^ 
less  be  final  for  the  purpose  of  an  appeal  to  the  Supreme  Court  of 
Canada. 

By  The  Dominion  Courts  .iet  IR.  S.  O.  c.  55),  s.  3:  «upra,  p.  157  a 
limitation  of  the  right  to  appeal  to  the  Supreme  Court  of  Canada  is 
imposed  In  certain  cases,  but  this  provision  was  held  to  be  ultra  nra 
of  the   Provincial   Legislature;    Clarkson   v.   Ryan.    17    S,   C,   R,  2.J1. 

QomUoiu  sot  Appulable.— Except  as  hereafter  mentioned,  an 
appeal  cannot  be  had  to  the  Supreme  Court  of  Canada,  from  any  judg- 
ment or  order  which  is  not  final;  therefore,  as  a  general  rule,  app^aH 
from  Interlocutory  orders  or  judgmenU  will  not  He:  R,  s.  c.  c.  13;..  s. 
44.  A  judgment  directing  a  reference  and  reserving  further  directions 
and  costs,  though  formerly  not  appealable;  Crown  Life  v.  Skinner  4t 
S.  C.  R.  616;  Clarke  v.  no;,lall  lb.  284;  Dunn  v.  Eafon,  47  S,  C.  R.  114; 
Hesaeltine  v.  Xelte$.  JS.  230;  may  now  be  appealed  if  any  substantUi'l 
right  is  determined  thereby;  see  3-4  Geo.  V.  c.  51.  a.  1  (D).  supra:  or  II 
it  he  pronounced  In  respect  of  some  equitable  claim  or  right :  aee  R.  S 
C.  c.  139.  s.  38.  Nor  can  appeals  be  entertained  from  discretionary 
orders  except  when  made  in  the  exercise  of  equitable  jurisdiction  ■  Ik 
s.  45;  see  Virdie  v.  Hayes.  16  S.  C.  R.  721;  Maritime  Bank  v  Steuan 
2«  S.  C.  R.  105;  Canadian  Pai/ie  Ry  v.  Toronto.  30  S.  C.  R  337  nor 
apiwals  involving  questions  of  practice  and  procedure:  Emperor  o( 
Russia  V.  PoskouriakoS.  42  S.  C.  R.  226. 

Thus  an  order  allowing  amendment  of  pleadings  is  not  appealable- 
nmams  V.  Leonard.  26  S.  C.  R.  406;  nor  an  order  as  to  costs  which 
are  in  the  discretion  of  the  Court;  McOugan  v.  McGugan.  21  S  C  R 
-6.;  unless  there  be  some  question  of  principle  involved:  Archbalil  v 
De  Lmle.  2."   S.  C.  R.  1 ;    Smith  v.  St.  John  City  Ry..  28  S    C    R    1503 

"^"""T."  "'"""■  '"  ^-  '"■  "■  '»":  •"'"'•  I'-  Huntingdon,  19  s.  C. 
R-  363;  S<ftlo»,atiit  v.  Doicker.  30  S.  c.  R.  323.  So  also  no  appeal  .ill 
lie  from  an  order  granting  or  refusing  an  order  on  an  applirallon 
to  set  aside  a  judgment  by  default:  O'Donohoe  v.  BourTic  ■>7  S  C  I! 
6r,4;  but  see  Voii;ft(  v.  Orlh.  5  O.  L.  R.  443;  nor  from  an  order  perpetu.illv 
staying  proceedings:  Jlfanfimc  Bank  v.  Steuiart  20  S  C  R  lOfr 
and  It  has  also  been  held  that  an  order  allowing  summary  judgiiiwu 
to  be  entered  on  a  specially  Indorsed  writ  is  discretionary  and  not 
appealable;  Morris  v.  London  ,t  CanaSion  L.  i  A  Co  19  g  c  K 
4.1;  but  see  roight  v.  OrtI,.  supra:  nor  does  an  appeal  He  from  :.n 
order  refusing  an  application  to  set  aside  an  order  discharging  bill: 
.s,„,„„,,!,  v^  .,„,„„,,    ,5  s,    (,    p    -g,.   ^^^  ^^^   ^|^|^|_   ._^^^|^^__   ^^__^^ 

questions   of   practice   or   procedure:     irpm    v.    \f  rehants    Bank.   11 
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C  E  142;  J/iK-(l"n<il(i  V.  '  cnJois.  2^  S.  C,  R.  260 ;  Fi'rriir  v.  Trepan-  St.  81. 
T  24  S*'c  R.  86:  Tor<'ito  Railway  v.  Balfour,  32  S.  C.  R.  239; 
li-Oen  V  ScuUv,  33  S.  C.  R.  16;  Oihson  v.  .Yclson,  35  S.  C.  R.  181; 
\m  some  subetanllal  question  of  right  Is  Involved,  or  grave  In- 
illM  bu  been  done;  Lamte  v.  Armstrong,  27  S.  C.  R.  309;  Eaal- 
,  ToicMlUps  Bank  v.  .«ic<in.  29  S.  C.  U.  193;  and  see  Voight  v. 
rt,  wpro.  P-  160. 

Orders  granting  or  reluslng  a  new  trial,  although  discretionary,  are  Ord". 
pMlable;   see  R.  S.  C.  c.   139,  s.   38    lb);    but  the  right  of  appeal  ;„  „,;,,. 
im  an  order  granting  a  new  trial  Is  not  absolute:  sec  It.  s.  48.  It  Is 
tataal  Judgment;  Aiinlif  .Vining  Co.  v.  MrDougall,  40  S.  C.  R.  270; 
11  wbere  on  an  appeal  to  the  Court  of  Appeal  that  Court  granted  a 
«■  trial,  a   further  appeal  by  the  appellant  to  the  Supreme  Court 
Canada  was  not  entertained,  though  the  appellant  desired  to  ton 
id  that  the  action  should   have   been  dismissed:    Canadian   Mutual 
Itrve  V.  Dillon.   34   S.   C.    R.    141;    and   see   Confederation   Life  v. 
rin.  34  S.  C.  R.  338;  O'SuIIirnii  v.  Liilrc  15  Ont.  App.  711. 
Wiere  a  new  trial  was  ordered  by  a  Divisional  Court  to  try  certain 
estiona  of  fact,  the  Supreme  Court  on  appeal  declined  to  Interfere; 
Dtt  v.  Bank  of  Xev.'  Brunsu-iek,  21  S.  C.  R.  30- 

An  order  committing  a  judgment  debtor  for  mailing  unsatlstaotory  Order 
s.ers  on  his  examination  under  Kule  OSO.  is  a  proceeding  ancillary  ^JJ™™,"' 
the  Judgment,  and  no  appeal  lies  In  respect  of  such  an  order  to  the  debtor, 
iprtme  Court  of  Canada:   Sirenason  v.  Bateman.  42  S.  C.  R.  14li;  see 
iOfompognir  eJ'.4iii(iifiir.  rtc.  v.  yirrcll.  42  S.  C.  R.  ir6 
Wlierc  under  the  Canada  /((liliiii!/  .4r(   (R.  S.  C.  c.  39),  s.  209,  an 
peal  from  an  award  Is  taken  to  the  High  Court  Division  s.  m67.'  no 
nlier  appeal  can  be  had:    sec  Jamts  Bay  lly.   v.   .irmslrons,   1909. 
C.  (21. 

Qaettlom  Appeftlable. — These  are  now  regulated  by  The  Supreme  Question! 
wt  Act  IR.  S.  C.  c.  1391.  s.  48.  supra,  and   Tft.'  Dominion  Cotirfs "''''••'*'''• 
(  IR.  S.  0.  c.  Gal.  s.  3.  which  provide  that  no  appeal  shall  lie  to 
e  Supreme  Court  from  the  .Vppellate  lltvision  except  in  the  foiiowlog 


in  question; 

See  .WocdonnW  v.  Oaliran.  28  S.  C.  R.  2r.S;  Dreschel  v.  .luir  Light 
I.,  76..  268;  -lermyn  v.  Tete.  Ih..  497  :  Waters  v.  Manigault.  30  S.  C.  R. 
I;  AnTOrii  v.  Markhiim.  32  S.  C.  K.  4r.7;  Orimsliy  Park  v.  Irrinrt.  41 
C.  R.  33; 

(V)  Where  the  validity  of  a  patent  is  affected:  l'«ient. 

See  KitKj  V.  Dupuis.  28  S.  C.  R.  ;:SS;  Ottiiiea  v.  Hunter,  31  S.  C.  R.  7. 

(cl  Where  the  matter  in   controversy   in  tlie  appeal   exceeds  j'^*'^',"^^^ 
the  sum  or  value  of  $1,000.  exflusive  of  costs:  „ver  ll.ooo. 

SKSanqu,  du  Pevple  v.  Trntlier.  2S  S.  C.  R.  422;  Bain  v.  Anderson. 
.481:  -lirmyn  v.  Tcir.  lb.  497;    Canadian  Aeeident  Co.  v.  Jfc.Verin. 

S.  r,  R.  191;  fnnkil  V.  (,'raii.l  Trunk  Hii.  Co..  ?,  O.  U  R.  703;  U'ilt- 
I'TV.  Ihn-i'lson  ;!4  S.  C.  H.  274;  B''<iU'li<  min  v.  .\rmstrong.  34  S.  C.  R. 
3:  (Inol'l  Biryrle  Co.  v.  Laishley,  3.'>  S.  C.  R.  184;    Uobinson  v.  ^eott. 

S.  C.  R.  490;  Labrosse  v.  LangUiis.  41   S.  C.  H.  43:   .Mttntreal  I'nrk  it 

J..V— 0 
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Amount  in 
dispute,  hav 
determined 


/.  Itjj.  V.  Labrosae,  40  S.  C.  R.  96  ■ 
W.  i  P.  Co.,  43  S.  C.  R.  650. 


Sitaicintiian  H.  E.  Cr 


V.  Shan-unn'i 


the 


In  estimating  the  amount  In  controversy.  Interest  cannot  be  i.lrl  ■ 
to  the  amount  of  the  Judgment  appealeti  from:  roronlo  Itv  v  vim,,,,'' 
4.  S.  C.  U.  23.1,  S,  C.  17  O.  J„  R.  370,  1,S  O.  L.  R.  109, 

Where  It  ..,  Impossible  from  the  record  to  say  what  Is  the  amouo- 
in  controversy  no  appeal  lies:  Wnigrr  v,  Lariwnf.  41  g   c   R   Co'    I 
see  in/ro  as  to  proving  amount  Involved  by  allldavlls,  ''     ' 

W-here  a  merely  declaratory  Judgment  was  asked,  an  appeal  ., 
quashed  because  there  wa»  uo  pecuniary  amount  In  controver  ' 
Canatfo  flrctertc,  Co,  v,  Oon.w.  3S  s.  C.  n.  239:  and  see  also  /,, 
Inn  V,  Hamilton  Dismrry  Co..  38  S.  C.  R,  239, 

(rf)  Where  the  matter  In  question  relates  to  the  taklni:  of  ,r 
annual  or  other  rent,  customary  or  other  duty  or  tee,  or  r.  like  d. 
mand  of  a  general  or  public  nature  affecting  future  rights 
See  CanaiHan  .l/aliral  Looti  Co.  v.  Lrr   34  S   C   R    ■>"4-  \v:„,  , 
narmon.  34  S.  C.  R.  2;4:  crricr  v.  «roi,.  36  S  C.  R.-m;.'*^'"'"  "  ' 

A  question  whether  a  fee  for  entrance   to  a  park  owned   hv 
Z^T,rZ.  I  Tc^.^:  ""'  '™^  "'"■'"  '""  --"^--. 

Dlvl,*r„'„  !fe  T^^^   ="'"    "■'""    ""^  "'^''''  '^^'S  "'  the  Appellate 
mlnMo"ed"co,,'rrisT:;;'t:d=°"'  "'  ''»-'»  ">  »»■'-'  '»  -'■' a^^ 

of  pn\Tctt':?e:t;L;rt:'nt"r,ioror?a:"  .h"-^  '"r'^-',r  """-• 

See  Atty.'Gen.  v,  ScuUv    .1?  'SJ    r    n    ic      r.- 
C.  R.  450:  f»*cr  V,  «,,r<r   4  s    c    „    494     " " '  '■      ^  '^'"''  "  ' 
'-,,  31  S,  C,  R,  385:  Tucueri  Vo^t.^JO  S,' C    rT  '^  """"'  "' ""- 

and'thrgrrnd^uZn  w-hlXi'"'  '"''"'""   ""'   '<"■  «»»»   *-»- 

h.d  a,.:umSred  sS"  s^o'l  ^7.712  w^a,'";  th'",  "'^'  '"^  ™^'- 
alleged   had  been  eslln-aiert T„  "'"'  ""^  ilamages  It  ,ia.^ 

Lamm,.  35  s  r  R  1m  "  ^"'"'^  «°°"'  ««-!"''^'  (■<-■  > 

..udges\r;h\'?:urfa;Xdtrif'''r^°'  '•'""'™  ™°-  •- 
ing  a  case  as  exceptiotS^irr,!' ^ v?!;;:;:;:"  ^^"^  '-  - 

.n^ou';;;  ""?;:t;'s\^;'r„„'n"  "sr'be^,„^d"r^r  "^"" " 

demanded,  not  that  reeovere,:,'?,  they  aL  ZZT'   "  ''  '"" 
_Sep  O»ott-o  V.  Hunlvr.  ?,\   s,  ( 
■1!>7;  Bnin  v.  AwdrrsoM.  28  S.  C.  R.  4Si 


;   J'^rjin  V.   7'ej'-. 


C.  R. 


y 
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Ihe  Court  cannot  refuse  to  pntertaln  an  appeal  lietaune  the  amount  s«c.  3i. 
■olved  has   not    been    found    or    stated     by     the     Court    appealed 
im,  but  it  can  ascertain  the  amount  In  dispute  on  affldnvlts ;  In  re 
Ik'neri  Gold  Mining  Co.  v.  MiKinnrry,  19ul.  A.  C.  581;    Aurr  Light 
Urttchel,  :8  C.  U  T.  209. 

Uniier  these  clauses  no  appeal  lies  unlpss  the  amount  in  controversy 
the  appeal  exceeds  $1,000,  exclusive  of  costs;  the  amount  demanded 
I  the  clause  /).  having  regard  io  clause  (c),  means.  •' demanded  in 
■  appeal:"  Bain  v.  Anderson,  28  S.  C.  R.  4S1.  See  also  .hrmyn  v. 
ir.  28  S.  C.  R.  497;    Ottawa  v.  Hunter,  and   King  \.   liupms.  iinpri.i. 

61,  62,  clauses  (h)  and   (f). 

Uhere  the  j  '  diction  of  'he  i^upnine  Court  is  doubtful,  thi.  Court 
J' assume  that  it  has  jurli.diition,  when  it  has  been  decided  that  the 
)eal,  on  the  merits,  should  be  dismissed :  Unin  v.  And'Tson.  sui>ra. 

The  Supnme  Court  Ait  (R.  S.  C.  c.  1S9).  applies  to  civil  cases  only; 
minal  appeals  are  regulated  by  the  Criminal  Code  (R.  S.  C,  r.  146) : 
ev,  Thr  King,  32  S.  C.  R.  4S0. 

Tbe  Supreme  Court  has  entertained  an  appeal  on  a  question  of  law  Appeal  on 
learlDg  on  the  pleadinps.  but  not  raised  or  adjudicated  in  the  Court  law^np"" ' 
ow.  Rliere  no  evidence  in  rebuttal  rould  have  been  adduced  to  affect  raised  in 


at  the  trial:    M(Krirr)/  v.   Lr   Roi   Mining   Co..  ' 


bad  it  been  taken 

S.  C.  R.  664. 

An  appeal  may  he  entertained  on  a  question  of  fact:    Dempster  v.  Appeal  on 

ifU.  33  S.  C.  R.  J92;  Bflrhir  v.  iliVonnhl.  Z'A  S.  C.  R,  :!l.'l;   but  see  ^f'/'aa"" 

C.  190^,  A.  C.  429;  Iluod  v.  Eden,  .16  S.  C,  R.  476.    Ordinarily,  how- 

r.  If  there  is  evidence  to  support    a    finding    of   fact   an    appellate 

Jrt  will  not  Interfere  with  that  finding,  especially  If  the  case  has 

n  tried  hy  a  jury:  Orand  Trunk  Itaihvay  v.  Itainviltr,  2o  Ont.  App. 

:  29  S.  C.  R.  201;  D'.\i-ignon  v.  Jon's.  32  S.  C.  R.  6.*i0;    Paradi»  v. 

noilon.  30  3.  C.  R.   405;    Oranby   v.   Menard,  ?A    S.  C.    R.    14;    even 

iigh  the  .Indge   at   the   trial    was  dissatisfled:    Fraftrr  v.    Drru:   30 

C.  R.  241.    So,  ordinarily,   an   apiM-iiate   Court   will   not   Interfere 

h  the  assessment  of  damages  unless  they  are  plainly  excessive  or 

dequate.  or  have  been  arrived  at  hy  mere  guess-work:   Williams  v. 

phenson.  ;'.:'.  S.  C.  R.  323.     See  also  notes  to  Jud.  Act,  s.  12. 

!t  Is  only  where  some  fundamental  principle  of  Justice  has  been  Appeal  as 
ored  that  appeals  on  a  question  of  costs  can  be  successful;    see   " '^"' '■ 
i:h\.  St.  John  City  Ry.,  28  S.  C   R.  603;  Schlomann  v.  Dowkcr   30 
':.  R.  Z2-i. 

A  Judge  of  the  Appellate  Division  has  no  jurisdlc*' -^n  to  extend  thf 
e  for  the  allowance  of  the  set  urity  in  a  case  ii,  which  an  appeal 
only  be  brouRht  hy  leave,  and  such  leave  has  not  been  obtained: 
)6v.  Tfu-  (Iranrl  Trunk  Rii.,  "  O.  L.  U.  281;  and  he  has  no  jurisdio- 
1  to  Kranl  such  leave  to  appeal:    lb. 

timt  for  Appeal.— An   appeal   to   the  Supreme  Court   in  a   civil  Time  for 
Ion  must  be  brought  within  sixty  dayw  from  the  signing  or  entry  supreme' 
pronouncing  of  the  judgment  appealed  from:   R.  S.  C.  c  \?A).  s.  69:  Court  ..f 
!'faii  V.  Grand  Trunk  Ry.,  18  O.  L.  R.  I'i9;  Temiscouata  Ry.  v.  St.  *^*'""'* 
"■.  ;1S  S.  C.  R.  2:tr, .  fi  can.  Ry.  Cas.  'MM.     The  signing  and  entry  of 
imenta  are.  In   Ontario,   usually   contemporaneous   acts:    but   they 
;■  take  place  long  after  the  pronouncing  of  a  Judgment.     Ordinarily 
time  runs  from  the  prono"ncing  -A  the  judgment,  and  it  is  only 
Jre  Bonif  substantial  matter  remains  to  be  determined  before  judg- 
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8cc  31.  ment  can  be  entered  that  the  time  for  appealing  runs  from  tlie  sisD 

ing  or  entry:  u\<iilHiaii  v.  Hartu.  13  S.  C.  R.  431;  Walmshy  v.  On*(» 
13  K.  C.  R.  434;  ilnrllc}!  v.  farson.  13  S.  C.  R.  439;  i'lffm  v.  Hulirrl 
36  S.  C.  R.  I'T.  Where  the  judgment  of  the  Court  of  Appeal  allowed  111*. 
appeal,  and  restored  the  Juilgment  at  the  trial,  hut  reduced  the  aniomii 
of  damages,  it  was  held  that  nothing  ;;ul)3tantlal  remained  to  I... 
settled,  and  that  the  time  ran  from  the  pronouni'iQg  of  the  Jiidgnuiit 
.Yfus  Printing  Co.  v.  Jfiii rac.  26  S.  C.  R.  695;  and  see  Mitr:i,< 
V.  Sanipsmi.  26  s.  C.  R.  TilT;  as  to  the  time  when  a  Judeni  m 
not  pronounced  in  open  Court  is  to  be  deemed  to  be  i)i,,. 
nounced  for  the  puriwses  of  appeal :  jee  Wallavc  v.  Bath,  7  o 
L.  R.  .'.42.  The  vacations  of  the  .Supreme  Court  are  not  to  he  cx^ 
eluded  in  reckoning  the  time  for  appeal:  Xfu-s,  eti\.  v.  .v«r';„.- 
i'  pra.  The  day  of  pronouncing  or  entering  judgment,  whichev..' 
of  them  is  the  day  from  which  the  sixty  days  is  to  be  reckoned 
is  excluded.  The  time  for  appealing  may  be  extended  even  after  the 
time  'irescribed  by  the  statute  has  expired:  Vauglim  v.  tttchanism 
IT  .s.  c.  R.  703:  but  see  Canadio?i  i[ut.  Loan  d  I.  Co.  v.  Lei',  ?,l  3 
C.  R.  224;  Ally.-O-ll.  for  V»c6c"  v.  i>co((.  34  S.  C.  R.  282:  lui.i 
HttviiUon  V.  Mutu'il  U'Srrv  LiU'  Ins.  Co..  4  O.  W.  R.  299;  :;  o.  \V  It 
162. 

Where  a  party  elects  to  move  tor  an  extension  of  the  time  tor  an 
pealing  before  a  Judge  of  the  Appellate  Division  in  Chambers,  lie  ,  in- 
not  afterwards  make  a  substantive  application  for  the  same  purpo^p 
to  the  Court:  HamiUan  v.  ilutual  Reserve  Life  Ina  Co  5  O  W  li 
162.  Whether  an  appeal  lies  from  the  Judge  Ij  Chambers  to  the 
Lourt.  q\urre:  lb.:  see  Farguharson  v.  Imperial  Oil  Co..  30  S.  C.  R. 

Wliere  the  60  days  have  olapsed  the  Supreme  Court  ot  Ontario 
cannot  extend  the  time  tor  appealing,  where  the  appeal  is  not  as  of 
right;  neither  can  the  Supreme  Court  ot  Canada:  OoudiKn  v  i/cVai, 
.ilv"'  H  ■•  '""""■'■  '""  ^'^^'^  '"  ^P"™'  •»  granted  after  the  6il 

right-  R^'r",U  ■■-';'"""  '"  ""''"  *■''"•'=  "">  ''■'P^'"  "  ""  »' 
If,.'.  I'll;  V:   A    „;■.  "■       ■  '^<""'*'"'  Hulual  Loan  rf  Investment  Co. 

ip'Z.'°y,Un  „,„^""    *?   *"■,■""'•    "'"'»    ".c^u-y.-An    appeal    can    onlv   be 

°""""-       to,  re  ;«    i'°,"h    T",''  '""*"'■  '"""  '""  ''■'''^'°''  •>'  ">"  CO""  ■" 
rrtt«  !  P''"''"™-   "■  S.  C.  c.  139.  s.  42:   but  by  consent  ot 

or  a  Tiidf'  fh  ;  ■  ■'■  ^-  ""■  """  ""■  ^'""■™«  f '"'■■'  of  Canada 
smier  or  Co,  ?,"'7  „■"?'■,  """  '"  '"'  'i''^'""""  »"<>«•  an  appeal  from  a 
superior  Court  of  first  Instance:   R.  s.  C,  c.  139.  s,  42   (61 

("o ;  ;-„^i„  ;.■  '"'"j";:"-""-""  v.  .>•■...».».  33  s.  c.  r.  16:  b,'h-  .)»,, 

Ited'  H^™*..?  ,f/.^  """  '"'■'  """•  ^°*  »"""•  »»«  "■"' 
citeu .  Harwi'-h  v.  Itatetgh.  It>.  14:!. 

As  to  appeals  in  Equity  cases:  see  Cam.  S.  C.  Pr.  (2nd  ed.)  130 

wheTe^n'odce'  T'  ""  '""'"^  ""  "'""■"'■  "  ''"''"^  "°"^'=  <"  »"  "PP™!. 
Mng  I„?!T        necessary,   is  suHered  to  elapse   without   the  appeal 

broTg°:i:rR"tcru  :'T»r::  "r  r  "■"■="' '°  ■« 

1.  1.1.1.  s.   ,1.  Ocm.TS  v.  Bont  „^  .l/onfrco/.  21) 
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C.a.  i'ii>'-  S""*  o/  B.  -V.  .1.  V.  Wutkrr,  Coutk-e's  Dig.  Ill;  llatnilton  8«c.  31. 
ttamboat  Co.  v.  Jfiirfcuy,  1"j  O.  L,  U.  1S4;  ililHnnn  \.  Gniml  Trunk  Ry., 
i  0.  L.  R.  IflSi  Cass.  Dig.  (2).  l>p.  670.  tJTl.  but  only  iu  rases  where 
:e  appeal  is  of  light:  Canadian  Mutual  Loan  if  Inveslimnt  Co.  v. 
,v,  jupm;  but  tht--  Court  or  Jiulge  is  to  impof^f  sinh  trriiis  as  to 
i'lirlty  or  otherwise  as   aeems    proper    uniier   tho  <'irc'um3tances:    R, 

C.  c.  13P.  9.  71;  the  applicant  Bhould  shew  tlmt  he  had  a  houa  fld^ 
itention  to  appeal  while  the  right  to  appeal  without  leave  existed, 
111  the  suBpeoHion  of  fiirth'  proi-eetlings  by  reason  of  some  special 
rcumstanfes:  Smith  v.  Hunt,  5  O.  L.  R.  97;  or  that  the  omiasion  to 
■oceed  with  the  appeal  in  due  coupHe  wna  owinR  to  an  unintentional 
Ip:  Boil  V.  I'ohfrt>'on.  7  O.  I^,  R.  4r.4;  Uamiltini  v.  Mutual  Itfscrv 
iff  Ins.  Co.,  4  0.  \V.  R.  299. 

Laan  to   Appeal,    When    Granted    or   Refnied.— The    Supreme  Leavo  to 
)iirt  of  Canada  has   permitted   an   appeal   to   be   brought  from   the  ^'\'"'*'  ^''' 
igb  Court  without    first   going   to   the   Court   of   Appeal,    where   an  when 
aportant  constitutional   question  was  involved:    Ontario  Mininrf  Co.  B'^ited. 

Heybotd,  XI  S.  C.  R.  12.';  and  also  where  there  were  only  two 
idges  on    the   Bench   of   the    i'rovincial    Court    of   Appeal:    Schultz 

M'ood.  G  S.  C.  R.  T,$7};  so  also  in  favour  of  per&ons  interested  who 

sired  to  prosecute  an  appeal  in  the  name  of  a  party  who  refused 

allow  his  name  to  be  used:  Duiiiouliii  v.  Lnngtry.  \'.\  S.  C.  R. 
S;  but  the  Tact  that  the  Provincial  Court  of  Appeal  has  given 
I  adverse  decision  on  the  question  involved  Is  not  considered  suflB- 
pnt  ground  for  an  appeal  per  aaltum :  Hislop  v.  McOillivray.  lii  S.  C.  R. 
5:  and  such  leave  will  not  be  granted  in  cases  where  there  would 
'  no  appeal  to  the  Appellate  Division:  Ottaica  Elrctric  Co.  v.  liri'n- 
in,  31  S.  C.  R.  311;  Armour  v.  Onondaga.  42  S.  C.  R.  218;  but  see 
irguharson  v.  Imperial  Oil  Co.,  ?.:*  C.   L.   .1.  230;    30   S.   C.   R.   188. 

proceedings  under    The   Dominion    Winding    Up   Act.    (R.    S.    C.    c.  Winding-up^ 
9)  leave  to  appeal  prt   solium   from  a  High  Court  decision  cannot  ^^129^)  '*' *^ 

granted:  Re  Gushing  Suiphite  Fibre  Co..  36  S.  C.  R.  494. 

The  Supreme  Court  of  Canada  will   not  entertain   an   application  Leave  to 
r  leave  to  appeal  after  a  similar  application  has  been  made  to  the  *pfJi"'j  ^''^^ 
ipellate  Division:  Aurora    v.    Markhivi.    32    S.  C.  R.    457.    nor    will 

give  leave  to  appeal  In  a  case  wh.?re  the  appeal  is  not  of  right 
lere  the  sixty  days  have  elapsed:  Goodison  v.  .Uc.Ynb.  42  S.  C.  R. 
1,  even  though  the  Appellate  Division  has  extended  the  time :  lb. 
d  semhk'  In  such  a  case  the  Api)ellate  Division  has  no  power  to 
ant  leave  to  appeal.  I.*avp  was  granted  under  R.  S.  C.  c.  139  s.  71 
lere  the  omission  to  appeal  within  proper  time  arose  from  the  mis- 
ien  impression  that  leave  to  appeal  was  necessary  and  no  Court  was 
ting  during  the  sixty  days,  to  which  application  for  leave  could  be 
ide:  Hamilton  Steamboat  Co.  v.  Mackay,  15  O.  L.  R.  184.  I.ieave  to 
peal  was  refused,  although  the  appellant  had  taken  an  appeal  without 
ive  within  the  proper  time,  which,  after  being  argued  on  the  merits 
i  been  quashed  by  the  Supreme  Court  of  Canada  for  want  of  Juris- 
1lon:  Inintj  v.  Orimshy  Park.  IS  O.  L.  R.  114;  al^o  wliere  only 
000  was  involved,  notwithstanding  a  difference  of  opinion  among 
?  Judges  df  the  Court  of  Appeal:  MilHgnn  v.  Toronto  Ry.,  IS  O.  L.  R. 
*-  The  fart  that  two  Judges  out  of  nine  had  dissented  from  the  judg- 
(nt  arrlvi'd  at  by  the  Court  of  Appeal  was  held  not  to  be  sufficient 
iund  for  giving  Jravu  to  appeal  to  th.i  Supreme  Court  u£  C^inada: 
vll  V.  Lovell,  13  O.  L.  R.  587.  Leave  was  also  refused,  in  an  action 
■specific  performance,  where  counsel  had  advised  that  the  judgment 
s  not  apiipalablc  as  not  being  final,   by   reason   wher  >of  the   time 
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cesfi  of 


for  appenl  haii  bt-pn  ftuffpred  (o  ftnp»t>.  the  Court  twlng  of  the  opin- 
ion tlint  tlie  judgment  nan  Hppealable  wittiout  leave:  R.  8,  C.  r,  I.l:t 
s.  3S.  iind  no  special  ciri'iimstancea  t)elng  shewn :  J\'eJ/M  v.  iy. ■»,,,; 
(In.'.  27  O.  I,.  H.  97:  8.  C.  47  S.  0.  R.  230, 


Aa  to  what  are  consldorecl  gppcial 
;.■»/.    170. 


IrruniBtances:    see    notes 


Approving  of  the  eecurlty  tor  the  appeal  la  the  mode  of  allowing 
the  appeal  under  sec.  71:  Cass.  Hr.,  2nd  cd..  p.  63. 

There  Is  no  appeal  to  the  Supreme  Court  of  Canada  from  the 
order  of  a  JudKe  of  that  Court  In  Chambers  granting  leave  to  ;in. 
peal:   Farqulianoii  v.  Imperial  Oil  Co..  30  S.    C.    R.    US,  ;oi. 

"■  leenrlty  to  be   GiTcn.— .\o    appeal    to    the    Supreme    Court    nr 

Canada  ean  be  allowed  until  .wcurlty  has  been  given  by  the  appel- 
lant to  the  sallsfaitlon  of  the  Court  appealed  from,  or  a  .ludge 
'hereof,  or  to  the  satlsfartlon  of  the  Supreme  Court,  or  a  Judge 
thereof,  to  the  e.vtent  of  »-,0O.  that  the  appellant  will  elloctually 
prosecute  his  iii)peal  anil  pay  such  lo.sta  and  damages  as  may  be 
awarded  against  him  by  the  Supreme  Court:  see  R.  S.  C.  c.  139 
s.  7.'.:  except  where  the  appeal  Is  brought  by  or  on  behalf  of  Ihe 
Clown,  or  In  proceedings  for.  or  upon,  u  writ  of  habeas  corpus-  //, 
5Uli-sec.  CI:  see  In  re  i-mart.  16  S.  C.  R.  306;  Cam.  Pr.  l,-,l.  Tl„. 
amount  of  the  security  Bxed  by  s.  7.1  cannot  be  Increased-  .-lr<7ic,  v 
.-■flcrn,  12  P,  R.  472. 

For  the  form  of  bond  for  security  on  appeal  to  the  Supreme 
Court:  see  H.  A  L.  Forms,  Nos.  1211.  1212:  Dortdjon  v  Fraaer  V. 
P.  R.  246;  Mouons  Bank  v.  Cmprr.  17  P.  R.  153;  Jamiesou  i 
London  i  Canadian  L.  £  .1.,  IS  K  R.  413;  Young  v.  Tucker,  18  P.  R, 

It  Is  not  neressary  that  the  appellant  should  be  a  party  to  the  boml 
but  if  he  Is  made  a  party  and  does  not  execute  It.  It  will  be  liable  to  he 
disallowed:  Hobimon  v.  Harris,  14  P.  R.  373. 

Instead  of  giving  a  bond,  the  $S00  may  be  paid  Into  Court-  an  order 
for  that  purpose  must  be  obtained;  tor  form  of  sui-h  order  see  Cam- 
eron's  Pr..  2nd  ed..  p.  633.  Where  the  security  is  to  bo  approved  by  the 
Court  appealed  from  the  money  shoul*  be  paid  Into  the  Supreme  Court 
of  Ontario,  but  where  It  Is  to  be  approved  by  the  Supreme  Court  of 
(anada,  aeiuMr.  the  money  should  be  paid  Into  that  Court. 

The  application  for  the  allowance  of  the  security  should  be  made 
m  Chambers,  either  in  the  Court  appealed  from,  or  in  the  Supreme 
Court:  the  application  should  be  made  within  the  sixty  days  pi-o- 
V  ded  for  ludging  the  appeal,  or  within  the  extended  time,  li  any; 
-VeCrae  v.  While,  9  P.  R.  288. 

For  form  of  cerllncate  that  security  has  li-en  given,  see  H.  i  l„ 
Forms.  Xos,  1214.  121.'^, 

.„7^^^'!i'"''  °,^  security  Is  a  condition  precedent  to  the  appeal  bciiis 

Zrli     v'  ?"■'■  ''""''"  '""'  ""'  '"'™  Kl""-  "t^  aPP<;al  will  he 

.luashed:  .s,-„,„,„c„  v.  Je,„.s.  ic  S.  C.  R.  ,W3;  even  though  there  be  no 
one  interested  in  opposing  the  appeal:  Ke  Cahan.  21  S.  C.  R.  100. 

Where  an  nppll.-atlon  was  made  to  approve  of  secnrltv  for  appeal 
nm  .M.nola"";*  "T,'"'''  """  ^"'""^  ''•■"irlty.  but  the  application  was 
not  disposed  of  until  after  that  time  had  expired,  and  the  .ludge  then 
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proTW)  of  the  tecuiity.  It  wai  held  that.  nlthouRh  he       ..  not  ex  s«c  si. 
eiilr  Mtpnded  the  time  for  glvlns  security,  lie  l.ad  Impliedly  dune 
>ij'ilIowlnK  the  Becurlty:  Great  yorthern  Hy.  v.  Fxirnptt,    40    P.  C. 


tii-cci-iry 


Where  the  Supremf  Court  of  Canada  orders  a  nuw  trtal  and  directs 
It  tbe  coBtf  of  the  aiipeal  st-ull  abide  the  remill  or  the  ii*!W  ti  l;il.  iti>' 
pelUnt  la  not  rnlltled  to  linve  the  br  >1  for  Beourlty  for  llip  msls  o!" 
e  appeal  delivered  up  to  be  cancelU'd.  bofore  the  rewuU  of  tU«  new 
aliiieeo:  Dkarllo  v.  M'Lcfin.  ti  <».  W.  N'.  :;iul. 

VcdM  ot  4.ppe»l.  when  I  recisair^— No  aprieal  upon  a  special 
sp.  or  from  a  JudinnenL  upon  ^'  motion  to  enter  a  verdict,  or  non- 
it.  upon  a  point  reserved  at  the  trial,  or  from  a  Judgment  upon  a 
)tlon  for  a  new  trial  upuii  tht.-  ground  that  the  Judge  has  not  rul'd 
ording  to  law  shall  be  allowed,  unless  notlee  thereof  Is  given  In 
itini  to  the  opposite  party,  or  his  attorney  of  rtvord,  within  twenty 
jTs  after  the  decision  complained  of,  itr  within  such  further  time  aa 
'Court  appealed  from,  or  a  Judge  rliereof.  allows:  R,  S.  C.  c.  139. 
70.  Notice  of  appeal  would  seem  to  be  unnecessary  In  the  case 
all  other  appeals  to  the  Supreni.'  Cmirt  In  civil  proceedings.:  see 
If.  p.  ITH. 

The  giving  of  notice,  when  necesHary,  Is  a  condition  precedent  to 
!  right  to  appeal:  Yavghan  v.  Rivharftmn.  17  S.  C.  R.  TOo. 

For  form  of  notice  of  appeal:  see  11.  A  1.,.  Forms.  \o.  1210. 

Cue  to  be  Settled. — The  appeal  Is  to  be  on  a  ease  stated  by  the  Appeal  ra^<\ 
■Ilea,  or,  In  case  of  difference,  to  be  settled  by  the  Court  appealed'"'"*''  ''■"'^ 
m,  or  a  Judge  thereof;  see  R.  S.  f   '■    ^'^^    =   "'■''■ 


.  139. 


The  case  Is  to  set  forth  so  much  of  the  jdeadlngs.  evidence,  affldavits 
I  documents  as  ts  necessary  to  raise  the  O'l^tlon  for  the  decision 
the  Court;  it  must  also  Include  the  reasons  of  the  Judge  or  Judges 
the  Court  or  Courts  below:  ser  Itule  S.  C.  6;  but  see  Mayh-v  v. 
wf,  26  S.  C.  R.  '.8:  and  also  th<  loriuai  order  or  judgment  of  the 
irtaroealed  from:  R.  S.  C.  c,  i.-^g,  s.  73;  Iteid  v.  RnniBay.  Caas.  Dig. 
1 420:  Krarmi/  v.  Kran.  and  Wallace  v.  fiotither.  lb.  672;  Rule  S.  C.  7. 
iiuflt  alao  contain  the  formal  Judgment  or  order  of  the  Court  of  first 
lance:  Wright  v,  Huron.  lb.  <i73;  and  also  a  copy  of  an  order  which 
J  bave  been  made  by  the  Court  below  or  a  Judge  thereof,  enlarglnc 
time  for  appealing:  Rule  S.  C.  7. 

It  Bhou'd  not  contain  Immaterial  documents,  or  documents,  or  other 
(ter  not  before  the  Court  of  first  Instance:  lAonais  v.  The  Molsons 
ifr.  10  S.  C.  R.  r.2C;  F.Xihangr  Bank  v.  Oilman.  17  S.  C.  R.  lOS; 
ess  the  Court  appealed  from  bus  formally  admitted  further  evidence 
Je  given:  see  linU  2;i2;  in  which  case  such  further  evidence  would. 
□ateri.ll  to  tbe  question  In  appeal,  be  a  necessary  part  of  the  case. 

The  Supreme  Court  of  Canada  does  not  go  behind  the  statement  in 
order  or  certiiirate  of  the  Court  appealed  from  as  to  the  result  of 
judgment  of  that  Court:  Booth  v.  Hattr.  21  S.  C.  R.  6r.7. 

By  R.  S.  C.  c.  139,  s.  68,  it  is  provided  that  proceedings  In  appeals  I'r.icedurc 
il.  when  not  utlierwise   provided  for  by  that  Act,  or  by  the  Act  council'to  ta 
vlding  for  the  appeal,  or  by  the  general  rules  and  orders  of  the  followed. 
)reme  Court,  be  as  n>-a.iy  as  possible  In  conformity  with  the  present 
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Stkrlng 
proce«dinea 
ppnding 
•pprtl. 


prai'tire  or  the  Judicial  Committee  of  the  Privy  Council:  but  notwltli- 
BtaDdlnir  tbls  provUlon  U  li  held  that  the  Supreme  Court  of  Cannda 
cannot  allow  an  appeal  In  /ormn  ptiuperit:  tratrr  v.  Abbott,  CasH.  n\g , 
G9'>;  although  the  same  may  be  allowed  by  the  Judicial  Commltti-r  of 
the  Privy  Council:  QulHlan  v.  Qutntan,  1901,  A.  C.  612. 

Upon  the  caae  being  agreed  to  by  the  parties,  or  settled  by  a  Jiiil/,' 
the  case  is  to  be  printed:  see  Rules  H.  C.  II,  12;  and  when  printed  ihp 
Registrar  of  the  Court  appealed  from  Is  to  certify  the  case  and  Irans- 
mit  it.  with  L'.',  copies,  to  the  Registrar  of  the  Supreme  Court  of 
Canada:  Bee  R.  S.  C.  c.  139.  b.  4.".;  Rule  S.  C.  11.  For  form  of  certin.at,. 
see  H.  A  L.  Perms.  No.  1213;  and  when  the  security  has  been  allowed 
by  a  Judge  of  the  Court  appealed  from,  the  Registrar  should  also  trans 
mlt  his  •rtlHrate  thereof:  see  lb.,  Nos.  ll'H.  1215;  and  see  M<u-<l:.mU 
V.  .4660(1.  3  8.  G.  R.  278. 

Together  with  the  printed  case,  certlfled  copies  of  all  original  docu- 
menl»  and  exhibits  used  In  evidence  in  the  Court  of  first  Instance  :irc 
to  be  deposited  with  the  Registrar  of  the  Supreme  Court,  unless  thilr 
production  Is  dispensed  with  by  order  of  a  Judge  of  the  Suprini.' 
Court;  and  the  Supreme  Conrt.  or  a  Judge  thereof,  may  order  that 
all  or  any  of  the  original  documents  be  transmitted  to  the  Registrar 
of  the  Supreme  Court:  see  Rule  S.  C.  14. 

The  case  mujt  be  Bled  with  the  Registrar  of  the  Supreme  Court 
twenty  ,  i  .'r  days,  at  least,  before  the  llrBt  day  of  the  session  ot  the 
Supr-me  '..  rt  at  which  the  appeal  Is  to  be  heard:  see  Rule  S.  C.  ::i 
For  form  of  lase:  see  Rule  S.  C.  12. 

»t»T  «f  Frooeedlngs,  pendlnc  Appeal.— Where  It  Is  desired 
to  stay  execution  pending  the  appeal,  further  security,  in  addition  to 
the  loOO  above  mentioned.  Is  required  to  be  given:  see  R.  S  C  c  r;s 
».  76;  and  an  order  obtained  allowing  the  security:  ScUy  v.  ;,,ip,,i.ii 
Loan  Co..  10  P.  R.  499;  Agricultural  Im.  Co.  v.  Sargent,  U  P  11 
39.;  and  see  Hombough  v.  Baleh.  19  P.  R.  123.  After  the  Judgm.nl 
of  the  Appellate  Division  has  been  entered,  that  Division  has  no  jurl- 
diction  to  stay  proceedings  In  the  High  Court  Division  pending  an  p^ 
peal  to  the  Supreme  Court:  see  Horjrotc  v.  Royal  Ttmplars  2  O  I  li 
1.6.  A  stay  of  a  reference  to  take  accounts  pending  an  appeal  *as 
refused:  iia.ikalihnam  L.  ■(■  H.  Co.  v.  Uoore,  6  O.  W.  N.  162. 

The  Master  In  Chambers  has  no  Jurisdiction  In  such  a  case.  asd. 
je»,6/r  a  Judge  In  Chambers.  In  a  case  in  which  an  appeal  does  .ot 
lie  to  the  Supreme  Court  of  Canada  without  leave,  cannot  stay  liro- 

Ta^ZcZTu r" "iT"' ™"  *"■  "■"^'"^"^ '"""  '■  °™""  ""'•' 

whlc?l'°H!°",  '^''.V  1'  ^'"""^  "'"''"  "■  """'""=■  ■"•  Injunction, 
wh  ch  was  dissolved  by  the  Judgment  appealed  from,  pending  an  appeal 
to  the  Supreme  Court  of  Canada:  KU-es  v.  Dominion  C.  .t  I  Co.   I  0. 

L  R  ise! ''  °'  "°  '""'  "  "'*  "'"''■  ""'*''■*'  '•  "'■''"''  '■'■""*  ""■■  '  " 

at  wh,""hT,,''"''^'  '?f  '""■™  ""■'  ''""■"  ""^  «••'"  doy  or  the  session 
resnecMvelv  .""r  ,."  ','■,'"'"'•''■  "■"  "■""'"•"'  »■">  respondent  are. 
respectliely.    to   deposit   with   the   Reelstrar   of   the    Sunromf   r<-," 

eT?u,r';  7'"  "'T',  'r'""",'-  "  """"»  '"  "gut^enTln  appei: 
the  fae  s  .r.,^' it        .  '""  '"  '"  ■■"""«'"  "  ™"=ls''  statement  of 

the  facts  and  of  the  points  of  law  intended  to  be  relied  on.  and  of  the 
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iiffl«Dt))  uD(l   auiburltiei    to    be    urgt't]    and    clti-d    ut    the    hearing,  gte,  31. 
iDftd  umJir  u)ipruprlat«  Ih-diIm:   ii«<-  Itule    S.    <'.    So;    and    la    to 

irlnteJ  In  'lit'  suiiie  »t>iu  a*  \Uv  iii.»i-:   set'  KuU'  S.  I".  111. 

s'ofactuniH  are  rp(|>ilr'd  In  hHb>aa  'orinin  uppwili:  nee  iliile  8,  C.  SI.  ,,^b.  corp 

[t  the  appellant  dnra  not  d*'|n)sli  hlH  fiicium  wirhin  tho  prescribed  npf»uU  in 

'.the  responrtcnt  niiiy  niovi'  tn  dl»tiil-;s  tlio  itppful:  sec  Uuli-  H.  r.  i'ntHn«in 

and  If  'he  rcHpondt'iit   du'  h  tuit   dt-posli   his  factum   tli'>  iippclliint 

■  set  th*'  appeal   down   to  bf   hiard   ' /■  iturt'  :    hit    Kule   S.   C.   ;IH; 

such  setting  down  may.  on  applltutlcm  lu  ChambiTH.  supportt'd  by 

ivit,  ixiiL-^liiK  Ihi'  di'fault.   bi>  set    uMtltr.    m'u  Itule   S.  f.   :!1.     The 

urn  tirrtt  deposlttd  1h  not  to  be  open  to  Inspection  by  tbe  opposite 

)  until  hf  has  dtpuslteil  bii  own  r;nHini:  -see  Itule  S.  f,  [W>.    Aftrr 

1  party  has  deiioylti'd  IiIb  fiutinn  hn  niay,  on  demand,  obtain  three 

ti  ol  Ilia  opponent's  laituni:    nee  Rule  H.  ('.  ;;«. 

f*olnt8  not  taken  In  the  Court  below  will  not.  an  a  rule,  be  enter-  puinti  not 
fd  on  an  :ippeal  to  the  Privy  Connril ;  ^V^litl^  v.   Vi'tnria  /.HMihcr  t*ken  l>clow. 
1910.  A.  C.  llOS;    103  L.  T,   3'ja    (In  this  e:ist'  an  objection  to  the 
se's  charge). 

•lach  purly  Ktatfs  briefly  the  taeLs  In  his  fuetum  aeeordlnR  to  hU  cunti-nts  <.f 

eatlon  as  to  the  result  of  the  evIUenee.     Ih-  then  stati's  hia  propo-  fucmiii. 

)n  of  law  applltable  to  thoK<'  fuctM.  and  Rivt-a  the  iiroper  citation 

lases  and  other  authorities   Intcndrd   to   be   relied   on   In   Hupport. 

□sive  commtnts  on  the  condtitt  of  Judses  of  any  of  the  Courts 

V  are  Irrelevant,  and  may  be  ordcri'd  to  be  struek  out  or  taken  off 

flies:  see  Vonon  v.  0/ir<T.  li   S.  C.  H.  i:>6;  O'Sullivin  v.  Lnkr.  U 

'.  R,  fi36;  and  the  solicitor  of  the  party  on  whose  behalf  they  art' 

ie  may  subject  himself  to  the  ceni^tire  of  the  Supreme  Court;    and 

s  may  b^  refused  to  the  party  so  offendlnp,  even  though  sureessful 

ht>  appeal. 

fttlca  of  Hwir:«g.— After  tho  ease  Is  filed,  the  applicant   is  to  xottce  of 
15  days"  notltv  of  hearing  M^e  H.  &  1,.  Koniis.  No.  IJllD,  for  the  hearing. 
following  sc'si^irii  of  the  Court  n«  flxeil  by  the  Ait,  or  as  sperlally 

fned  for  hearing  appeals;  or.  If  there  be  not  sufflclent  time,  then 

he  next  session  of  the  Court:  Rules  S.  C.  1.'.  IS.  19. 

'or  fomi  of  notice;  see  Ilule  S.  C.  17. 

Li  to  the  proeedure  in  haht-nn  rorftun  proceedings:  m-e  Rules  9.  C 


lAttliiK  Down  Appeal   for  Arsmnent. — The  aptwal  la  to  be  set  Srtiinir 

Q  for  argument  at  least  fourteen  days  before  the  first  day  of  tho  <i"wn  appeal. 
ion  at  which  it  is  to  b*>  heard:    see  Rule  S.  C,  ^7.     A  case  cannot 
»t   down  without  the  leave  of  the  Supreme  Court,    or    a    .ludge 
eof.  which  haa  not  been  tiled  with  the  Registrar  of  the  Supreme 
t  twenty  clear  days,  at  least,  before  the  first  day  of  the  session:  lb. 

'•niovclng  Judgment  of  Supreme   Court  of  CanatlA.-— The  cer-  Knforcing 
ite  of  the  judgment  of  the  Supreme  Court  of  Canada  Is  entered  In  JitiKm^nt. 
ofBce  where  the   original   judgment    Is   entered,    and    It    Is    there 
rceable  In  like  manner  as  a  judgment  pronounced  by  the   High 
■t  Division:  see  R.  3.  C.  c,  139,  a.  58. 

liter  the  Judgment  has  been  certified  to  the  High  Court  Division 
all  proper  entries  made  thereof,  the  Supreme  Court  of  Canada  la 
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f«c.  31.  tunt'tut.  Hnd  has  no  power  (o  order  s  itay  of  pror«tdln(i  iK-ndlnii  un 

appfjil  to  ibe  Kins  In  Council;  PvUrt  v.  Perraa,  Ai  8.  l".  K.  36] 

AniM  jinrnr  A   Judl&iont   of   tbe   Supremi'   Court   of    Canada    la   amendal)]. 

I.ilouriHim  V,  Carbofint-au.  3ri  8.  C.  H.  TOl. 

Ai'fl  u.M  10  HiH  MA.r»rY  i.\  IIin  I'hivy  Cotsnr. 

*'.',"!"  '"  ™'  preroiatlve  of  the  Court  to  allow  an  appeal   to  IIli  MaJ^ij 

r.'m'-il  '"  f'ot'ni  II  tannot  be  tiikfn  away  (>>■  iiny  Ciinadlnn  atatute:  Nee  rntni'luh, 

Paciflf  Ky.  V.  Joron(o,   lllll.  A.  C.   461:    \H   L.   T.   724;    nor  l,y    ,ny 

Court:  Bee  118  I^.  J.  Jour.  2S. 

Appnla  t«  Kla  Kajaatr  !■  Hla  PrtTj  OnBetl.— In  raaea  »h.re 
the  matter  In  controveray  exierda  tlie  aum  nr  value  of  14.001).  or  uli.r,. 
the  matter  In  >|uestlon  relatea  to  the  taking  of  an  annual  or  oilur 
rent.  1  uatomury  or  other  duty,  or  fee.  or  any  like  demand  of  ii  ni'iu-\  U 
und  public-  nature  afteetlng  future  rlghta  of  what  value  or  amount  so- 
ever the  eanie  may  be.  an  appeal  from  the  Appellate  Division  lle»  t,i 
Hla  .Mnjeaty  In  Hla  Privy  Count  II;  but  except  aa  atoreaald  It  H 
ilerlared  that  no  a|>penl  shall  lie  to  Hl«  Mujeaty  In  Hla  Privy 
Counrll:  Thr  Privy  (.■oumd  Approl.  A,t  (R.  8,  ().  e.  641.  a  !'■  but  a« 
to  thia  latter  provlalon.  see  clarkmn  v.  Kyan.  17  a  C  R  -or  i,.rf  „,| 
CuiSHIpr  V.  Aylii-ln.  2  Knapp..  72.  "     ' 


c.  :>4I,  provldea:  — 


■n 


■  Privy  Council  Appt-att  Art   (R,  .^ 


«.  Where  the  matter  In  rontroveray  In  any  .ate  exieeda  the  sum 
or  value  of  14.000.  aa  w.ll  aa  In  any  .aae  where  the  matter  In  que.lluri 
relatea  to  the  taking  of  any  annual  or  other  ri'nt.  <u»lomary  or  oil.rr 
duty,  or  fee.  or  any  like  demand  of  a  general  and  public  nature  affe,! 
Ing  future  rights,  of  what  value  or  amount  soever  the  aame  m.iy  !»■ 
an  appeal  shall  lie  to  His  Majeaty  In  Hli  Privy  Council;  and.  except  a- 
aforesald.  no  appeal  shall  lie  to  His  Majeaty  In  Hla  Privy  Council  10 
tjdw.  VII.  c,  '24.  s.  2. 

3.  No  such  appeal  Bball  be  allowed  until  the  appellant  has  given 
.«:ur  y  in  12000  to  the  satisfaction  of  the  Court  .plated  from.  ,;:,'; 
he  will    ellectually    prosecute    the    appeal,    and    pay    such    costs  and 

clTrm^d"  711-   v"rt''24'."s"3"^  ""  '"'"'""  ""'''"'  ' 

Council  wirho,'„"«'","'"  ''"",'™""  ""■  Appellate  Division  to  the  Privv 

ft  cannot  ilr.  "'^i'      .^  '°  ""'  ''"^'""'  '''"'"  <"  <■""'"":  ""' 

It  cannot  be  had  per  sallmn  from  the  High  Court  Division. 

Where  an  appeal  has  been  had  to  the  Supreme  Court  of  Canada  a 

Iv  tcl.Tr  '°,"J"  f^"""'  '"  "'»  '''■''>•  f^"""'"  oan  only  rSiu 
by  special  leave  of  th..  Judicial  Commllle..:  R.s  C  c  13<l  ,  59.  n„-u 
hrr  V.  ^j,liMn.  ;  Knnpp.  72.  ' 

...t'^-T''  kV  T'"""  '"  '■"■"■■'"■'■'■.y  (the  destruction  of  the  defenj 
.nnt.s  franchise  ,  was  not  within  tbe  last  branch  of  s.  2  aupm  anj 
here  was  nothing  before  the  Court  to  shew  that  the  matter^n  ,,„ 

Jwn.lffft  „„  „   •«'"«.  '■^'"-1    "^    ascertained,     a   motion     bv   .1,' 

^■lilLsLr^rS-v— ;;;:^^,^.;i^^^-  -  --■' 

followed  In  nrar,„„„r,:  v.  7-or„„,o.  2  O.  W.  x.  ,%,    in-aJ.'owlngse.-.uH.y 
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lit  in  v&tn'n  provldeO  for  by  The  Pnty  i.*av>> 
no  HiipMttI  ran  be  hart  to  MU  MajMty  ^'h'«n' 


or  U  aPT**)-  *b*  Appellate  Division  or  a  Judxe  thereof  li  bound  tolw.  91. 
oDiMtr  whether  the  (BM  U  properly  app«nlnl>|i>.  and  when  It  app«ar» 

rill  order  that  It  baa  Mi  this  f|iit>Ht]oi)  oft'ii.  no  uppful  IIm:  Uiltrtt  v. 
umiiin.  laoj.  A.  I',  tiul;  n  I-.  T.  :!M, 

^btrt  (he  plaintiff  originally  •  laliiH'tt  %:,,(\tt(t  daniittt''^'   l>i>i   aKrt-cd 
3  ix  the  dnmaftn  at  91.000.  for  which  amount  lii*  ri'iovered  Jutlgment. 
ad  BbaDitonrd  all  i  laliii  to  f'l.OC),  It   vmih  ttfid  that   ;ttt>  innnunt  In  (tin 
roveny  did  nut  exroed  |4,0f)0,  and  no  aiM>*'aI  lay   by   thn  di'fpndani 
ytiion  V.  Toronto  Ky..  13  O.  h.  H.  78. 

No  appeal  IltHt  In  an  aiilon  to  ifKiraln  InrriiiKt'iiu-iit  of  a  tradt.'  mark 
b«p  no  pariii'ular  auiu  In  In  <  nniroveniy  or  Involved:  UilUtt  v.  Lunix 
fn.  IJM.  A.  0.  fiOl;   J»:i  I..  T.  ;tll. 

Uave  wliea  MeeaaMry.     K*  t 

owiil  Attinalt  Art,  H.  J.  MUfiia, 
1  CouQrll  without  li'nve. 

PreeeedlBK*  !■  Ofataiainc  LeaT*  to  Appenl,— The  pnulici'  in  .4|>t'1i<- 
pplylBj  for  leave  to  appeul  to  Ilia  Majesty  In  Ciiuncil  is  comparatively  ''""  '*'" 
mple.  A  pi'tttlon  U  prt's^nicd  si'ttInK  imi  iIm-  niuti«-r  as  brU'lty  ai^ 
outble,  and  reduclDg  It  as  far  uh  iHjsslble  to  the  cntirlltion  of  ii  If^Ml 
roblem:  shewing  that  the  amount  Involved  In  very  rooAlileralile.  ur  the 
iw  otberMlHt'  very  Impurtaut.  ur  Itmt  It  IuvuIvi'k  iiiultcr  of  piiblu' 
ilvTml:  or  that  an  Itupurtant  uinl  far  rea<  liInK  |i<iltu  of  law  1^  involved. 
id  that  there  li  inimii  fn<ir  Kroiind  fur  <  otitcnilliig  tliiir  the  JuilKtiieni 
I  the  Court  beluw  1»  wrong.  Any  one  of  these  lontentlona  may  turn 
le  wale  In  favour  of  the  appiliant.  'I'helr  siliseme  Is  Bt-nerally  thf 
'ound  for  refusing  U-ave.  and  of  the  three  the  (luestlnn  of  lii  v  Is  more 
'tffl  th*  derlflive  one:  see  Dailf/  Ti-l'-fjraph  v.  MrJ.auqhhii.  ]!*f)4,  A.  C. 
■«;  Montrtal  v.  St.  Hulpirr,  14  App.  Caa  'ItiO;  Prlnr'-  v-  Gnonon.  S 
pp,  Cas.  103. 

The  petition  may  be  tj  pewrKten.  but  It  la  iM-tter  to  print  It.  as  in 
lat  case  all  the  members  of  the  Judicial  Commitiee  who  are  to  sit  see 

whereas  if  it  Is  only  typewritten  imly  one  as  a  rule  perusiefl  It  before 
linir  Into  Court:   see  infra,  pp,   lis.  IS.'.-IST. 

The  petition  may  be  drawn,  revised  and  typewritten  here,  there  Is 
)  reason  why  It  should  not  be  printed  In  Canada  provided  It  be 
inied  lu  the  manner  pres.ribed  by  tlif  Rules  of  tiie  Privy  rounell: 
f  infra  p.  1S.'>,  R,  47.  As  a  Rcneral  rule,  however.  It  Is  drafted  and 
nt  over  to  th*-  London  aRents  who  see  to  Its  typing  or  prlntlnK.  They 
en  Bet  It  down  with  the  RpRlstrar  of  the  Privy  roiinril  for  hearing. 

It  is  Very  advisable,  but  not  neressary,  to  have  a  certified  copy  of 
erase  from  the  Court  from  which  the  appeal  is  proposed  to  be  taken. 


2 


t««Te.    When    Granted    or    Ref  nied.  -     ....     ....j 

It  advise    His    Majesty    to    admit    an    appeal    from     tlie    Supreme  p^c"'when 
lurt    of    Canada,    save    where    the    rase    is    of    gravity    involving  «n 
atterR   of    public    interest    or    some    important    iiuestion 
affecting  property  of  considerable   amount,   or   wliero 

"'•"''""'— ••"• -     -'  ■•  -■  - bst 

AndrciCS,  Z  App. 


-The    Privy    Council    will  Le»v»  to 


of 


law. 
ane'iiiig  property  of  considerable  amount,  or  wliere  tlie  case  is 
herwise  of  some  public  importan<e.  or  of  a  very  substantial  character: 
int't*  \.  CaQnOH.  S  App.  Caa.  lOII;  .Johnston  v.  -Si.  Andrews,  ?>  App. 
13,  lull,  lUiiJji  Tfhjjrafth  v.  MvLaughlin.  1904.  A.  C,  770;  but  scmhlx: 
e  same  conalrteratlons  mlplit  not  apply  to  an  application  for  leave  to 
'i*al  from  the  Supreme  Court  of  Ontario.  Amongst  the  considerations 
[eitiiiK  itie  granting  of  the  leave  ar"     the  general  ImiMirtance  of  the 
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THE  JUDICATURE  ACT. 

question,  whether  it  has  caused  great  difference  of  judicial  opinion,  and 
the  extent  to  which  the  decision  has  been  based  upon  English  authori- 
ties: Kobinsoii  V.  Can.  Pac.  Ky..  1892,  A.  C.  481:  67  L.  T.  505;  it  Is  not 
enough  that  the  questions  involved  are  of  great  importance  to  the 
parties  or  calculated  to  attract  public  attention :  DumouHn  v.  Laiiglru. 
5"  L.  T.  317.  Special  leave  to  appeal  was  refused  in  a  case  Involving 
only  an  issue  of  fact;  Canada  Central  Ry.  Co.  v.  Murray,  8  App.  Cas.  574 
Leave  to  appeal  from  an  injunction  was  granted,  where  It  w.ns 
shewn  that  to  obey  it  would  put  the  appellant  to  expense  of  £300- 
Centre  stars.  Kosstand  E.  M.  Co..   11   B.  C.  R.  509. 

Leave  to  appeal  was  refused  though  the  question  Bought  to  be 
raised  was  one  of  public  importance,  and  turned  on  the  construction 
of  a  statute,  because  the  Privy  Council  did  not  think  there  was  any 
reasonable  doubt  as  to  the  correctness  of  the  construction  which  hail 
oeen  adopted:  Montreal  v.  Seminaire  <le  St.  Sulpiee.  14  App.  Cas.  b"6o- 
16  S.  C.  R.  407;  and  see  Toronto  v.  Attorney-tieneral.  29  C.  L.  J  r,0l' 
and  where  the  appellant  had  the  right  to  appeal  either  to  the  Supreme 
Court  of  Canada  or  to  His  Majesty  In  Council,  and  has  elected  to  appeal 
to  the  Supreme  Court  and  has  failed,  a  further  appeal  to  His  Majeslv 
In  Council  will  not  be  allowed  unless  some  important  question  of  las- 
Is  Involved:  the  question  whether  a  railway  company  Is  bound  to  pro- 
tect a  passenger  on  its  railway  from  assault  was  not  considered  a 
question  of  such  importance  as  to  warrant  the  granting  of  leave' 
Canadian  Pacifle  R,,.  v.  Blaln.  1904,  A.  C.  453.  and  see  Clergve  y.  ifurnw 
1903.  A.  C.  521;  Tielorian  Ry.  Comrs.  v.  Brown.  1906.  A.  C.  381;  95  1,  T 
73;  ll'il;!,!,  Ore  Coneentrntor  Syndicate  v.  Oiithridge.  1906  A  C  -.n 
95  L.  T.  73.  

Where  an  appellant  obtained  leave  to  appeal  on  the  ground  that  he 
desired  to  raise  a  particular  question  of  great  and  general  Imporlanoe 
be  was  not  permitted  on  the  appeal  to  contend  that  no  such  question 
arose,  and  that  the  case  turned  upon  a  question  of  fact  on  which  the 
Court^below  was  in  error:  St.  Johns  v.  Central  Vermont  Ry.  Co..  11 

Where  an  appellant  had  emitted  to  move  tor  a  new  trial  within  the 
TtZZ  u^'  ^  '"",""'■  "  "^^  *""^  """  '"^  '■■■'>■>'  Council  could 
TellTimj::"',!  "'"^  "^  '""''""''  "'  '"^•-  ='»""-   ^'"-''  > 

-irtlfl?  '°  ^'"T'  *"'  """^  """^  ""^  """>""'  l"™l"<i  "as  inroii- 
slderable.  and  the  question  at  Issue  had  been  settled  by  subsequent 
egis  ation,  so  that  it  could  not  again  arise;  Commissioner,  of  T^aUm 
lor  -^cn■  Houtl-  Wales  v.  Barter.  190S.  A.  C.  214;  98  L.  T.  221. 

tlon'Ts'lo'th  ""'h""  ^'"■■'  '"  '""'"■  •■•"  '""«'"••""  '»  ™'^'  'He  <l--» 
Committee  T,X  "  "',  "fT""'  "'  »  ™"'"''"  ^"""'e.  the  Judicial 
Committee  having  no  jurisdiction  to  enterUin  any  such  question 
TiloHko  V.  Attorney-oeneral.  1907.  A.  C.  461 ;  97  L.  T.  SIS  ' 

of  moZ'JT'  !,"  '^°""''"  :"'  ""'  ''°'''"""''  """^'s  0"  »ere  question, 
of  procedure,  where  no  substantial  injustice  has  been  done    and  will 

C  7   Corn    ,s«    Tr^Z'  V'  "  ''  ''■•  ^-■''-  """"i'^'-*  v.  .'iu.,tralm. 
C.  7.  Corp..  1893.  A.  C.  322;  .^ollin,  v.  Broi<.,ftfon.  189.1  A    C    r.-^fi-  El 

A    C    2uT",-  '  T  ^.f  ""■■<"^y  V.  Manitol,a  .f  .V.  wS^i/Vi^" 

Isfled  that  TZlt     T'u    ?"■""'"■'  ""  ""■  ^-y  £■»■"-<'""  «"■ 
that  It  ha,  before  It  all  the  facts  bearing  on  the  new  contention 
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s  cwnpletely  as  tf  it  had  been  raised  at  the  trial:    Karunaratne  v. -ec.  31. 
eriinrnduf.  1!'02.  A.   C.  405.  86  L    T.  ."JStt;    Airhambault  v.  Archam- 
auH.  87  L.  T.  404:   1J»02,  A.  C.  ?iT.'.  .:nd  see  The  Qur<n  v.  Poirier,  30 

C.  R.  36;  and  when  the  qtiewtion  of  the  illegality  of  a  rontract  was 
lised  by  the  Court  of  Appeal  Itself,  but  had  uot  been  raised  la  argu- 
lent  before  them,  the  Judlrial  Committee,  though  considering  the  cir- 
imstancfls  auspicious,  declined  to  give  Judgment  on  the  tiucstlon  and 
;iit  the  case  fc  a  new  trial;  Connolly  v.  Consurii'rs'  Cordage  Co., 
)  L  T.  347. 

Where  the  Supreme  Court   of  Canada   has   acted   under   a  special  ^°^p^**'  q^ 
jterenceto  it,  under  an  agreement  between  the  parties,  and  not  in  Its  JhUJiKUng 
rdfnary  jurlsdictl-o   as   a  Court   of   Appeal,   no   appeal    lies   to   His  under  »p«ci»i 
lajeaty  in  Council :  Atiy.Qen.  of  Xova  Scotia  v.  Gregory,  53  L.  T.  270;  P***"- 
J  L.  J.  P.  C.  40. 

Where  the  Court  below  gives  leave   to  appeal   to  His   Majesty   in  Appeal  may 
ouncll.  tbe  appeal  may  nevertheless  be  quashed.  If  It  appears  to  the  ihoSg" 
adicial  Committee  to  bo  improper  or  futile:  see  Qricve  v.  Taaker,  1906.  i<'»ve  giTen. 
.  a  132;  94  L.  T.  115. 

For  other  oases  illustraiing  the  principles  on  which  the  Judicial 
ommlttee  acta   In   granting  special    leave   to   appeal:    see   8!»    L.    T. 


Terms  Imposed. — Where  leave  to  appeal  Is  granted  In  a  case  where  Ternn. 
le  amount  In  dispute  is  below  that  for  which  an  appeal  lies  in 
rlct  course  of  law,  it  may  be  granted  only  on  the  terms  of  the 
[pliant  submitting  to  pay  the  costs  of  the  appeal  in  any  event: 
Union  v.  Smith.  1895.  A.  C.  229;  72  L.  T.  II^O;  Montval  Gas  Co.  v. 
iriieoj,  189S,  A.  C.  718. 

Le«Te  to   Cross    Appe«l.— Where    the    respondents    were    clearly  ^""om  sppeal 
ititled  to  relief,  but  had  not  presented  a  cross  petition,  leave  to  file  ""nc.  **" 
le  nvni'  pro  tvni   was  granted  at  the  hearing  of  the  appeal:   Toronto 
y.W  King.  1908,  A.  C.  2(10;  98  L.  T.  650, 

Appeal  in  Forma  Fanperls.— By  leave  of  the  Judicial  Committee  Appeal  in 
1  appeal  may  be  allowed  to  be  prosecuted   in  furmd  pauperis  In  a  Ji^^Jpj. 
■oper  case;  but  where  It  subsetiuently  appeared  that  such  an  appeal 
as  frivolous  and  the  leave  would  not  have  been  granted  If  all  the 
cts  had  been  disclosed,  the  order  was  rescinded:  Quinlan  v.  Quinlan, 
<ll.  A.  C.  C12. 

As  to  prosecuting  or  opposing  appeals,  in  formii  pauperis:  see  infra 

179,  R.  8,  and  p.  184,  R.  44. 

Secnrlty  to  be  Olvea. — Security   is  to  be  given  by  the  appellant  Secority  to 
case  of  an  appejil  to  His  V^Jesly  in  His  Privy  Council,  to  the  satis- Jjp«'^'5^",^° 
ction  of  the  Court  appealed  from,  in  the  sum  of  $'J.000;  such  security  Privy 
in  be  usually  given  by  paying  the  money  Into  Court  to  abide  the  re-  ^o""*:"' 
lit  of  the  api>eal;  or  by  giving  a  bond  to  the  respondent  in  double  the 
Dount  on  londillon  that  the  appellant  will  effectually  prosecute  his 
>peal.  and  pay  such  conts  and  damages  as  shall  be  awarded  in  case 
e  judgment  appealed  from  is  confirmed:    The  Privy  Council  Appeals 
^t  (R.  S.  0.  c.  54),  s.  X  supra. 
For  form  of  liond  in:  see  H.  &  L.  Forms  No.  1224:  and  The  Privu 
mviUpprals  Act,  Form  1. 

A  bond  acfording  to  the  terms  of  this  Form  having  the  words  "  or  Bond. 
y"  in  the  condition,  instead  of  "and  pay."  is  regular;   and  "  effect- 
'lly  prosecute "  means  "successfully  prosecute."     But  to  entitle  the 
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THE  JUDICATfRE  ACT. 

appellant  to  a  stay  ot  execution,  a  bond  with  tha  condition  In  ihe 
form  ot  H,  «  L,  Ponns  No.  120(1  la  necessary:  International  Bridge  to 
V  Canada  Southern  Ry.  Co.,  9  P.  R,  260;  UiMatter  v.  Radford  16  P  R 
20;  Tlie  Frivy  Council  Appmla  Act  (R.  S.  O,  c,  54),  a,  4;  and'porm  I, 
In  lieu  ot  giving  a  bond,  tho  appellant  may  pay  Into  the  Supreme 
Court  ot  Ontario  »2,00«  by  way  ol  security  tor  the  costs  ot  the  appeal 
see  Florence  Mining  Co.  v.  CotaU  Lake  Mining  Co.,  19  O.  L.  R  sr 
Where  there  are  several  respondents,  each  ot  them  Is  not  entitled  t" 
separate  security  for  $2,000:  Stavert  v.  McMillan.  3  O,  W.  N  l6o-  ■>ii 
0.  W.  R.  242, 

Where  there  is  no  appeal  as  of  right  from  the  Judgment  ot  the 
Appellate  Division,  that  Court  will  not,  until  leave  to  appeal  has 
been  obtained,  allow  aecurlty  for  a  proposed  appeal  to  the  Prlvv 
Council:  Can.  Pacllie  Up.  v,  Toronto.  19  o,  L.  R.  663. 

The  Supreme  Court  of  Canada  has  no  jurisdiction  to  stay  execution 
pending  an  appeal  from  its  Judgment  to  the  King  in  Council-  Peters  v 
Perras,  42  S,  C.  R.  311,  overruling  Union  Investment  Co.  v.  Wells  11 
S.  C.  R.  244:  neither  will  it  entertain  an  application  to  stay  proceedl'iici 
pending  an  appeal  from  that  Court  to  Hia  Majesty  in  Council-  Adams 
V.  Bank  of  Montreal,  31  S,  C,  R,  223. 

The  respondent  Is  entitled  to  a  security  tree  from  objections  which 
might  be  raised  by  the  sureties  it  sued :  Jones  v.  Maedonald,  14  p.  R. 

Where  the  respondent  objects  to  the  sufllolency  of  the  bond  he 
inust  move  to  disallow  it,  or  It  will,  under  The  Privy  Council  Appeals 
Act  8.  8,  stand  allowed  after  the  lapse  of  fourteen  days  from  service  oi 

f"r™™  Th  l^^-J"^  "°°"°''  *"'"'*  "'  ""^'"'  '°  '"»  Court  appealc.1 

from.    The  application  may  be  entertained  by  the  Master  In  Chamber. 

Tor^^'Z        ^°?  "  ?'"■  '"  *"  ■""'■"  '"^"'  •>'  »  Lo-"'  Mas""-.  " 

sS,i?hy,ch."'m  °"°°^  '""  '"^"  ""■-"'■  """'""••  ~ 

A  bond  filed  before  leave  to  appeal  is  granted,  in  a  case  where  leave 

"rfsa/J-.  1»  irregular,  and  will  be  disallowed;  and  a  bond  which 

ra^e^,??"""'"  °°  ""'  ^'°'"^  ''""""  "towards  he  fileS  ontave 

mn^^R.  4'35', ""''°"' """ """'"'  °' "'  '"™"-^  ^°"'"  -■ 

of  thf  surellerr„«  ',",?  '°,.'""'°""<"'  '<>  '"^  »«l<iavits  ot  Justlflca.io. 
of  the  kurelles:  Campbell  v.  '-oyal  Canadian  Bank,  6  P.  R  43-  Bri<i/»,», 
V.  Sm.tk,  1  Chy.  Ch,  334:  and  also  depositions  made  by  the  ^.fe™ 
another  action  to  which   the  principal   was  no  party     "one"  vL 
<fo«oM.  14  P,  R.  435:   but  whetther  the  sureties  are    iable  to  cro- 
exam,natlon  on  their  affidavits  ot  Justification,  w^rc   bu    see  llule'- 
Douglasv.Bleekey.  14  P.  R,  ,-;„4:  and  whether  they  may  be  torap    ,;,",; 
»,w„  ",.''  »'?-'"'"""''  ""  "''"«  «^"^^  «lth  an  apponto^n.  a 
fee  Kule  33S,  Hughes  v,  Hughes.  17  c.  L.  J.  110:  1  c.  L.  T   189 
rlocu'ment°s"''»„''.°'enc?°""'  "' "«-""™-  a"1  Jnallllcatlon.  are  separate 

The  affidavit  .,  Justification  should  be  entitled  In  the  ca,„c-   »,.. 

,     J"    a'T  ^'■  ""'•     '"  """"'"'  »"»*  "■  <-"oper.  17  P    R    1,":; 
It     was     held    that    an    afBdavlt    of    execution    no"    so    entltVed 
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t  Invalid;  but  probably  the  better  practice  is  to  entitle  both  affl  8«c.  3i. 

,vlt»  In  the  action:    see   Comrniasioncra   for   Takinff  Afftdavita   Att 

t.S.O.  c.  77),  B.  9. 
A  hond  cannot  be  excepted  to  on  the  ground  that  the  sureties  are  objectiom 

itanding  sureties  '*  of  the  appellant.  In  the  absence  of  evidence  as  to  "  •""""• 

elr  Insufllciency :  Norval  v.  Canada  l^outhcrn  Uy.  Co.,  7  P.  R.  313. 
U  Irregular  for  the  solicitor  of  the  appellant  to  become  surety  In 
appeal  bond:  Beckitt  v.  Wragg.  i  Chy.  Ch.  .'»;  Grand  Trunk  Ry.  Co. 

Ontario  rf  Qwbec  Ry.  Co.,  3  C.  L.  T.  173;  Re  Oihaon,  13  P.  R.  359. 

A  married  woman  has  been  held  to  be  not  a  proper  surety:  MuUin 
Patron,  8  P.  R.  372:  Raham  v.  The  \cwa;  Raham  v.  Trout,  Gait. 
J.,  I4tli  March.  1891.  And  see  The  Married  Woman's  Property  Act 
I  9.  0.  c.  149),  and  Kerr  v.  Stripp,  40  t^.  r.  Q.  B.  at  p.  134;  Frazee 
HcFarlanS,  43  U.  C.  Q.  B.  281;  Lawaon  v.  Laidlaw,  3  Ont.  App.  77; 
narrled  woman  cannot  make  herself  personally  liable  ;  she  can  only 
id  her  property.  If  any:  Hamilton  v.  Perry,  24  O.  U  R.  38. 

An  officer  of  tha  Court  is  not  an  Improper  surety:  Wilkina  v.  Me- 
an, 1  C.  U  T.  5. 

Where  the  title  to  land,  in  respect  of  which  a  surety  qualified,  was 
c  registered.  It  was  held  that  he  was  on  Insufficient  surety  i  tees 
^Btratlon  of  his  title  was  procured:  Adamson  v,  Adamaon,  9  P.  R.  90. 

Where  the  bond  of  a  Guarantee  Company  Is  given  no  sureties  or 
idavlt  of  justification  are  necessary:  The  Guarantee  Companies 
[•urities  Act  (R.  S.  O.  c.  190).  ss.  4.  r>:  and  set'  .lud.  Act,  s.  69.  post. 

.is  to  the  damages   recoverable  under  the  bond:  see  Re  Alger  d 

mia  Oil  Co.,  23  Ont.  583. 

If  either  surety  dies  or  becomes  Insolvent,  pending  the  appeal,  an  Further 

plication  may  be  made   to  compel   the  appellant   to   substitute  an- JJ'^"pe'^i  m»y 

ler:  Saundera  v.  Fumival,  2  Chy.  Ch.  159;  Gage  v.  Cajuida  Pubtish-bo  ordered. 

r  Co.,   10  p.  R.  169.     The  application  must  be  made  to    the    Court 

pealed  from:  Lumtden  v.  Davia.  10  P.  R.  10. 

Where  a  sum  of  money  is  paid  Into  Court  by  one  of  two  appellants. 

t  In  the  name  of  both,  as  security  for  the  costs  of  an  appeal,  it  wilt 

t  be  ordered  to  be  paid  out  to  the  appellant  who  paid  it  In  on  his 

indonlng  the  appeal.  If  his  co-appellant  wishes  to  proceed  with  the 

jeal:  Centaur  Cycle  Co.,  v.  Hill.  4  O.  L.  R.  493. 

Btar  of  Ezeavtloa,  or  Proee«dlnE*  Fendlac  Appeal. — The  Privy 
uncii  Appeals  Act  (R.  S.  O.  c.  54),  provides:  — 

"4.  Subject  to  Rulee  of  Court,  upon  the  perfecting  of  such  security,  stay  oi 
scution  shall  be  stayed  in  the  original  cause,  except  In  the  follow-  *»ecation. 
;  cases : — 


(a)  If  the  judgment  appealed  from  directs  the  assignment  or 
delivery  of  documents  or  personal  property,  execution  shall  not  be 
stayed  until  the  things  directed  to  he  assigned  or  delivered  have 
been  brought  Into  Court  or  plaied  in  the  custody  of  such  officer 
or  receiver  as  that  Court  or  a  Judge  of  It  appoints,  or  until 
security  has  been  given  to  the  satisfaction  of  the  Supreme  Court 
or  a  .Judge  thereof,  and  In  such  sum  as  may  l>e  directed,  that  the 
appellant  win  nbey  the  ordpr  of  the  Privy  Counrll ;  ^ 

fb)  If  the  judgment  appealed  from  directs  the  execution  of  a  \yhere   execu- 
conveyance  or  any  other  Instrument,  execution  shall  not  be  stayed  |^""rument 
nnMl  the  instrument   has  l>een   executed  and   deposited   with   the  directed, 
proper  officer,  to  abide  the  judgment  of  the  Privy  Council; 
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1^6  THE  JUDICAIOBE  ACI. 

'•'■  "•  f)  If  the  judgment  appealetl  from  dlrscls  the  sale  or  dellvtry 

of  possession  ot  real  propert)'  or  chattels  real,  execution  shall  not 
be  sta.ved  until  security  has  been  entered  Into  to  the  satisfaction 
of  the  Supreme  Court,  or  a  Judge  thereof,  and  In  such  sum  .v 
such  Court  or  Judge  directs,  that  during  the  possession  ot  the 
property  by  the  appellant  he  will  not  commit  or  suffer  to  be  co'ii. 
lultted  any  waste  on  the  property,  and  If  the  judgment  Is  con 
firmed  he  will  pay  the  value  ot  the  use  and  occupation  of  t!,,. 
property  from  the  time  of  the  appeal  until  the  delivery  of  „„ 
session  of  It.  and  also  In  tase  the  judgment  Is  tor  the  sale  „ 
property  and  the  payment  ot  a  deficiency  arising  upon  the  sale 
that  the  appellant  will  pay  the  deficlenry: 

(ti)  If  the  Judgment  appealed  from  directs  the  payment  of 
mone.v.  e.vccutlon  shall  not  be  stayed  until  tile  appellant  has  Kiiwi 
security  to  the  satisfaction  of  the  Supreme  Court  or  a  Judne 
thereof  that  If  the  judgment  or  any  part  of  It  Is  afflrmed  tlie 
api)ellant  will  pay  the  amount  thereby  dl-ected  to  be  paid  or  tlie 
part  of  It  as  to  which  the  judgment  may  lie  alllrmed  It  It  j< 
affirmed  only  as  to  part,  and  all  damages  awarded  against  the 
appellant  on  the  appeal.    2  Geo.  V.  c.  IS.  s.  I.  pitrt." 

5.  Subject  to  the  provisions  of  The  Guarantee  Companiis  Sccurili.., 
ic(,  the  security  slmll  be  by  the  bond.  Form  1.  of  two  sufflrlent 
suretles._  each  of  whom  shall  n,ake  affidavits  of  justlBcation.  Porn,  ■■ 
-  tieo.  V.  c.  IS.  s.  1,  /ifl/f. 

Whei-e  the  security   is   given   by    bond   ot  a   Guarantee  Comnarv 

da"t°;:M,'«M'""""'""°°"™"  '"  '^"■-"-o  sureties  or'  ffi. 
PW.  ,7  '"''  «™"'"'  ""  necessary.  See  sa.  4.  G  and  sec.  69.  post,  nc 
Privy  Comal  Appeals  Act  also  provides  as  tollows:- 

^""y  "     hv  i'lf'  t"'!"""  T"'""  "  '"  "'  *"™  ""■  "»>•"«"'  ot  money,  directed 
where   iodg.   "?  «e  judgment  or  order  appealed  from  to  be  paid   either  as  a  debt 

?heS  t  J        ,1         °  "™''  °'  *^-'"^-  ""'  Supreme  Cot."  or  a  Judge 

portioning  the  amount  among  them  as  may  be  deemed  proper-   and 

sectHtftoTe'aTvef  r'^"  '°.  "*  '""'  "^^^^^  ""'"W  may  a'l  o^  U,e 
dtrected  to  be  oalH  "l    f'"™'  '"'  """^  "^'-''^   '"o  amount 

mrected  to  be  paid  as  may  be  deemed  proper.     2  Geo.  V.  c.  IS.  s.  1. 

iTd'S'ent  „,  7-  "■'■'^"^  '"f  JtiiPnent  appealed  from  directs  the  sale  or  deliverv 
direct,  .ale,  «'  Possession  ot  real  pro.  =rty  or  chattel,.  r..ai  .1,  k  7  I  ,,  .  ■ 
•le  double  the  vearlv  v=i„.  „.  ,1  '^"I'ttels  real,  the  bond  shall  be  In 

uouoie  tne  j  early  lalue  of  the  property.    2  Geo.  V.  c.  18,  s.  1   part 

allo«d    unless  wT.Zfo'^'  t'""  !,'"'"  "'  ""'"'■""'  '°  "«  "^^'^ted  and 

^w.h.f  cjr:^^--^  Stit^pSf:;  r.:^isr:;,z 
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ction  5  or  section  7.  or  equal  to  the  amount  by  the  Judgment  or  order  s«c.  81. 
rected  to  be  paid  in  caBOs  wltbin  swtlon  C,  and  the  mouey  wLeu  no 
kid  ia  tball  Btand  as  iecurlty  In  lieu  of  a  bond,  but  ttther  party  may 
iply  to  the  Court  or  a  Judge  to  increase  or  diminish  tbe  amount  to 
^pald  Into  Court.    2  Geo.  V.  c.  IS,  s.  1.  part:' 

A  jadgment  declaring  that  the  phiiutlff  is  entitled  to  damages  ant) 
rectlng  a  referenre  to  assess  the  same,  and  reserving  furc'icr  dlre^  ■ 
ma.  Is  not  a  Judgment  for  payment  or  money  within  sertlon  4 
pro;  see  i^ftarpe  v.  White,  20  O.  L.  R.  47:.;  but  the  Court  In  i's 
scretion  may  stay  the  reference  under  such  a  Judgment  pending 
e  appeal;  ll>;  but  a  judgment  for  the  speriflc  perfornianr-  of  ;i  «on- 
ict  to  form  a  joint  stock  company  nnd  ordering  the  propnsed  ap- 
llant  to  pay  costs,  was  held  by  Maclaren,  J.A..  to  he  a  Judgment  for 
e  payment  of  money;  McLeod  v.  Craicford.  17  Sept..  iftOS, 

Where  judgment  is  given  by  the  Appellate   Division   in  favour  of  Monej-  in 
feudant  with  rosta,  he  Is  entitled  to  payment  out  of  Court  of  money  J,,"""  A^fdr 
id  into  Court  b^  the  plaintiff  as  scriirlty  for  the  costs  of  the  action,  cu!.w'!niy Ik 
tivlthBtandlng    u-.    Intended    appeal    by    the    plaintiff    to    the    Privy ''"''*■?"'*''"'' 
uDcll,  as.  otherwise,  'here  would  In  effect  be  i.  stay  of  proceeding*' a,'ppn{"to  p.; 
thout  any  security  being  given.     In  such  a  ( a^e  the  plaintiff  should 
ply  to  the  Appellate  Uivlslon  to  stay  execution;   Centaur  Cu'if  Vn 
mil,  7  0.  U  R.  617. 


Approval  of  Sccarltf.- 

30  provides:  — 


The  Privy  Coum^il  AinunJs  Art   ( R.  S.  O. 


"11.  A  Judge  of  the  Supremo  Court   shall   have   authority   to   ap- Approval 
)ve  of  and  allow  the  security  to  be  givt-n  by  a  party  who  intends"'  ■e<^"f''y- 
appeal  to  Ills  Majesty  In  Ills  Privy  Council,  whether  the  applica- 
n  for  such  allowance  be  made   during   the   sittings  of  the  Court, 
at  any  other  time.    10  Edw.  VII  c.  24.  s.  6." 

Stay  of  Ezecratioa  on  Perfeotlnc  Security— Tftc  Privy  council  si«r  o? 
pealt  Act  provides: —  exocntion, 

"10.  When  the  security  has  been  perfected  and  allowed,  a  Judge  Fiat  for  stay. 

the  Supreme  Court  may  issue  his  flat  to  the  sheriff  to  whom  any 

rutloii  upon  the  judgment  has  been  Issued,  to  Ptay  the  execution. 

1  the  execution  shall  be  thereby  stayed,  whether  a  levy  has  been 

de  under  it  or  not;    but   if  the   grounds   of  appeal   appear  to   be  fnienB  tppe*i 

rolous,  the  Supreme  Court  or  a  Judge  thereof  may  order  execution  '""oio"'' 

Issue  or  to  be  proceeded  with.    2  Oeo.  V.  c.  IS,  s.  1,  part" 

ProTliions  ai  to   Seoarlty.    when   not  Applicable.— The    provi- Exception   in 
ns  above  mentioned  as  to  security  do  not  apply  to  an  appeal  to  His  ^■^pp**'" 
Hty  in  His  Privy  Council   from  a  Judgment  of  any  Court   on   a  r"s.o.  c.  85. 
?rcnce  under  The  Constitutional  Questions  Act.     See  R,  S.  O.  c.  .'■>4. 


And  a  person  prosecuting  an  appeal  in  formA  pauperis  is  not  re- 
red  to  give  security  for  costs:  see  infra  p.  179.  R.  ft;  but  he  does 
appear  to  be  able  to  stay  execution  without  giving  security. 
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THE  JUDIOATUBE  ACT. 

Under  the  Imperial  SUtute,  7  «  8  Vict.  c.  69,  8.  11.  the  Judicial 
Committee  or  the  Privy  Council  Is  empowered  to  make  Rule>.  and 
under  the  power  thus  conferred  the  following  Rules  relating  to  aiiiieah 
have  been  passed. 

Tub  Jl-IU(-IAT.  C<IM.M1TTEE  Rfl.KS,    1908. 

1-— (1)  In  these  Rules,  unless  the  context  otherwise  requlres:- 

'  Appeal"  means  an  Appeal  to  His  Majesty  In  Council ; 

■Judgment"  Inclu.les  decree,  order,  sentence,  or  decision  of  iny 
Court,  Judge,  or  Judicial  OIBcer; 

■■Record"  means  the  aggregate  of  papers  relating  to  an  Appeal 
(Including  the  pleadings,  proceedings,  evidence  and  Judg- 
ments) proper  to  be  laid  before  His  Majesty  In  Council  on  the 
hearing  of  the  Appeal: 

"  Registrar  "  means  the  Registrar  or  other  proper  officer  having  the 
custody  of  the  records  In  the  Court  appealed  from; 

"Abroad"  means  the  country  or  place  where  the  Court  apnealed 
from  is  situate; 

"Agent"  means  a  person  quallfled  by  virtue  of  Her  late  Majeslv'^ 

Order  in  Council  of  the  6th  .March.  1896,'  to  conduct  procejd. 

ings  before  His  Majesty  in  Council  on  behalf  of  another- 
"Party"  and  all  words  descriptive  of  parties  to  proceedings  before 

His  Majesty  In  Council    (such  as   ■•Petitioner,"   ■■Appellam" 
Respondent  ■')  mean,  in  respect  of  all  acts  proper  to  be  done 

by  an  Agent,  the  Agent  of  the  party  In  question  where  »mh 

party  Is  represented  by  an  Agent; 
■■  Month  ■*  means  calendar  month; 

"'"■'"u'lu'r.,'^!  t"^'"/^'  '"'^'""'^  "■«  Plural,  and  words  in  the 
plural  shall  include  the  singular. 

>.„H^'  ^""^  '"'  ""'"^  ""'"^  "">'  "«"  "  "-equlred  to  be  taken  in  Ens- 
.hi  r.r"°"  ""■  ""■•"''I"*'  before  His  Majesty  In  Council 
•  hether  in  the  way  of  lodging  a  Petition  or  other  document    entcHne 

taken  in  the  Registry  of  ,he  Privy  Council,  Downing  Street,  London 

Leave  to  appeal 

Special  Leave  to  appeal 

P«™.;'<.,    ..,?;  *  f'=*'"°"  '<"  'I"'<-1>1  leave  to  appeal  to  His  Majesty  in  roun.ll 
sp™i.iu.„    shall  state  succinctly  and  fairly  all  such  facts  a/l.  milJ^ 

'""""'  Ma5:::;:h:rar;^-,;tr^''"""--^^^ 
rriirr^rr^'H^Hr-^^-'^'-"' 

^PPomn.  the  partlculj;  ^^^^  ^^hi^^^',-^-- - 
P.  loV;'."^  °""  "  ""  ''  'o"""   '"   """"-ted  4   Langton    Cird  cd-l 


L«av«  to 
geneiMf. 


RfLrS   OF   jrmriAL    rOMMITTEE. 

i  The  petitioner  shall  lodge  at  leant  three  ropleH  of  hU  Petition 
If  special  leave  to  appeal  together  with  the  Affidavit  In  support  there- 

prncrlbed  by  Rule  50  hereinafter  contained. 

3.  A  Petition  for  special  leave  to  appeal  may  be  lodged  at  any 
me  ifter  the  datf"  of  the  Judgment  sought  to  be  appealed  from,  hut 
le  Petitioner  shall.  In  every  case,  lodge  his  Petition  with  the  least 
issible  delay. 

6.  Where  the  Judicial  Connmlttep  agree  to  advise  His  Majesty  to 
ant  special  leave  to  appeal,  thev  shall.  In  their  Report,  apeclfy  the 
Donnt  of  the  security  for  costs  (if  nnyt  to  be  lodged  by  the  ivtl- 
jner,  and  the  period  \lt  any)  within  which  such  security  Is  to  be 
iged  and  shall,  unless  the  clrcunistam-eB  of  a  particular  case  render 
cb  a  course  unnecessary,  provide  for  the  transmission  of  the  Rei'ord 

tbe  Registrar  of  *he  Court  appealed  from  to  the  Registrar  of  the 
■Ivf  CouDctl  and  for  such  further  matters  as  the  Justice  of  the  case 
jy  require. 

7.  Save  as  by  the  four  last  preceding  Rules  otherwise  provided,  the 
oTision«  of  Rules  47  to  r>0  and  52  to  09  (all  inclusive)  hereinafter 
Dtalnfd  shall  apply  mutati!^  mvtandis  to  Petitions  for  special  leave 
appeal. 

S.  Rules  3  to  7  (both  Inclusive)  shall  apply  muUitis  mutiwlis  to 
'tltioiLs  for  leave  *o  appeal  in  fvrmH  pauptris,  but  in  adcitton  to  the 
Sdavlt  referred  to  in  Rule  4  every  such  Petition  shall  be  accompanli-d 

an  Affidavit  from  the  Petitioner  stating  that  he  Is  not  worth  £25  in 
e  world  excepting  his  wearing  apparel  and  his  Interest  in  the  subj'^ct- 
itter  of  the  Intended  Appeal,  and  that  he  is  unable  to  provide  eure- 
s,  and  also  by  a  certificate  of  c'ouns*'!  that  the  Petitioner  has  reason- 
le  ground  of  appeal. 

9.  Where  a  Petitioner  obtains  leave  to  appeal  In  formA  pauperis, 
ihall  not  be  required  to  lodge  security  for  tbe  costs  of  tbe  Respond- 
I  or  to  pay  any  Council  Office  fees. 

10.  A  Petitioner  whose  Petition  for  leave  to  appeal  in  formd 
uperiB  is  dismissed  may.  notwithetandlng  such  dismissal,  be  excused 
im  paying  the  Council  Office  fees  usually  chargeable  to  a  Petitioner 
respect  of  a  Petition  for  leave  to  appeal,  if  His  Majesty  in  Council, 
the  advice  of  the  Judicial  Committee,  shall  think  fit  so  to  order. 

Itcvord. 

11.  As  soon  as  an  Appeal  has  been  admitted,  whether  by  an  Ordi.T 
Ihe  Court  appealed  from  or  by  an  Order  of  His  Majesty  In  Council 
inting  special  leave  to  appeal,  the  Appellant  shall  without  delay  take 

necessary  steps  to  have  the  Record  transmitted  to  the  Registrar  of 
?  Privy  Council, 

12.  The  Re,cord  shall  be  printed  In  accordance  wiih  Rules  I.  to  IV. 
Schedule  A.  hereto.  It  may  he  so  printed  either  abroad  or  in 
iglaad. 

13.  Where  the  Record  Is  printed  abroad,  the  Registrar  shall,  at  the 
penseof  the  Appellant,  transmit  to  the  Registrar  of  the  Privy  Council 

copies  of  such  Record,  one  of  which  copies  he  shall  certify  to  be 
■rect  by  siftnlne  his  name  on.  nr  initialling,  pvory  eighth  page  thereof 
i  by  affixing  thereto  the  seal,  if  any.  of  the  Court  appealed  from. 
U.  Where  the  Record  Is  to  be  printed  In  England,  the  Registrar 
Ml.  at  the  expense  of  the  Appellant,  transmit  to  the  Registrar  of 
p  Privy  Council  one  certified  copy  of  such  Record,  together  with  an 
dex  of  all  the  papers  und  exhibits  In  the  case.     No   other  certified 
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IBE  JUDICATUB£  ACT. 

copies  of  the  Rword  ehall  be  traoimitled  to  the  Agenta  lo  EiiKliinti 
I)y  or  oil  behalf  of  the  parties  lo  tbe  Appeal. 

IJ.  Where  part  of  the  Rerord  Is  printed  abroad  and  part  Is  to  ij.^ 
printed  In  England,  Rules  13  and  14  shall,  as  far  as  practicable,  aimiy 
to  such  parts  as  are  printed  abroad  and  such  as  are  to  be  printed  in 
England  respectively. 

Iti.  The  reasons  given  by  the  judge,  or  any  of  the  judges,  for  or 
against  any  judgment  pronounced  In  the  course  of  the  proreeilluE. 
out  of  which  the  Appeal  arises,  iiball  by  such  Judge  or  Judges  be  mm 
nmnkated  in  writing  to  the  Registrar  and  shall  by  him  be  transmUt.d 
to  the  Registrar  of  the  Privy  Council  at  the  same  time  when  ihP 
Record  is  transmitted. 

17.  T  Registrar,  as  well  as  the  parties  and  their  Agents  sliiii 
endeavour  to  exclude  from  the  Record  all  documents  (more  panhi,. 
larly  such  as  are  merely  formal)  that  are  not  relevant  to  the  subject 
matter  of  the  Appeal,  and.  generally,  to  reduce  the  bulk  of  the  Re-oid 
as  far  as  practicable,  taking  special  care  to  avoid  the  duplication  of 
documents  and  the  unnecessary  repetition  of  headings  and  other  merely 
formal  parts  of  documents;  but  the  documents  omitted  to  be  printHl 
or  copied  shall  be  eiiumerated  in  a  list  to  be  placed  after  the  Index  or 
at  the  end  of  the  Record. 

nJ^  7''\T  }^^^^  ''*"""*  °'  preparation  of  a  Record  one  partv 
objects  to  the  inclusion  of  a  document  on  the  ground  that  It  's  un- 
necessary  orlrrelevant,  and  the  other  party  nevertheless  Insists  um,,. 

n^nl'lLdT  hi;  ''L"*""".'-  "  ""'"^  ^^'°*«'  "'''''''''  ^^--"-^  0 
co«t«  of  «ni'  .  M  T?*  ^  ""^^  '°  '""  Bubsecuent  adjustment  of  the 
costs  of  and  Incidental  to  sucb  document,  indicate,   in   the  index  of 

iluBlon  of  the  document  was  objected  to. 

rJnt,  1^  TVu  ""'  ^""""^  '"  "'''''^''  '"  "■"  R«e'»"T  •"  ""■  frlvv 
arrival,  the  names  of  the  parties,  the  date  of  the  Judgment  annealed 
from,  and    the    description    whether    "  printed  ■•    ir"  bitten        A 

.h,n  i  S'^teduie  A  hereto,  shall  he  treated  as  written.     AppcnN 

shall  he  num  ..red  consecutively  In  each  year  In  the  order  in  whkh  tl  a 
Records  are  received  in  the  said  Registry. 

ev,r«;,  1,1°  ■""■"'■'  """  ■"■  '■"""'■''  '»  '"""«<^'  '"e  Record  and  t., 
Zi:ZZ':r  ""*"'"'  "'-^'-■»  '"  '-^  "-n-ose  Of  enter. 

'„J,l'    ",'!!'■''  "'«/«°''''  "'■'■'ves  In  England  either  wholly  written  or 
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:>3.  Ataoon  na  the  Apprllant  has  obtalneil  the  (ypf-wrltten  copy  of 
le' Record  betpokeo  by  blm,  he  «ball  prwfetl.  wtth  due  dlllgenre,  to 
rranfe  tbf'  documents  \a  luitabte  order,  to  ('he><-k  the  lodex,  to  Inxert 
IP  marginal  notes  and  rhec-k  the  same  with  thr  index,  and.  Kfucntlly. 
I  do  whatever  may  be  refjulred  for  the  purpose  of  preparinR  the  lopy 
ir  the  Printer,  and  shall,  If  the  Respondent  has  entrrnd  an  Appearance, 
ibmlt  the  copy,  as  prepared  for  the  Printer,  to  the  Rcspnndent  for 
is  approval.  In  the  event  of  the  partiiw  being  unable  to  agrtc  aH  to 
ly  mstter  arising  under  this  Rule,  such  matter  shall  be  referred  to 
If  Reglitnr  of  the  Privy  Council,  whose  declttton  thereon  shall  be 

Ml. 

:M.  A»  soon  ae  the  type-written  copy  of  the  Record  1&  ready  for  the 
rlDtcr,  the  Appellant  shall  lodge  It,  with  a  request  to  the  Registrar 
:  the  Privy  Council  to  cauite  it  to  be  printed  by  His  Majesty's  Printer 

byaay  other  printer  on  the  same  terniH,  and  shall  engage  to  pay  at 
le  price  specitied  in  Rule  V.  of  Srhedule  A  hereto  the  cot<t  of  printing 
I  roples  thereof,  or  such  other  number  as  in  the  opinion  of  the  said 
pglBtrar  the  rlrtumstances  of  the  cane  require. 

2a.  Whenever  it  shall  be  found  that  the  decision  of  a  matter  on 
ipeal  la  likely  to  turn  excluelveb  on  a  uueHtlon  of  law,  the  parties, 
ith  tbe  sanction  of  the  Registrar  of  the  Privy  Council,  may  submit 
irh question  of  law  to  the  Judblai  Committee  In  the  form  of  a  Speital 
ise.  and  print  Huch  parts  only  of  the  Record  aw  may  be  necessary  for 
-  dlicussion  of  the  same.  Provided  that  nothlnp  herein  contained 
lall  in  any  way  prevent  the  Judielal  Committee  from  ordering  the 
ill  dlBcuBston  of  the  whole  case.  If  they  shall  so  think  flt.  and  that. 

order  to  promote  such  arranfrements  and  simplification  of  the  matter 
I  dispute,  the  said  Registrar  may  call  the  parties  before  bim.  and 
ivJDg  heard  tbem.  and  examined  the  Record,  may  report  to  the  Judl- 
al  Committee  as  to  the  nature  of  the  proceedings. 

26.  The  Registrar  of  the  Privy  Council  shall,  as  soon  as  the  proof 
'intb  of  the  Record  are  ready,  give  notice  to  all  parties  wbo  have 
iiered  an  Appearance  requesting  thrni  to  attend  at  the  Registry  of  the 
rlvy  Council  at  a  time  to  be  named  in  such  notice  In  order  to  examine 
e  said  proof  prints  and  compare  the  same  with  the  certified  Record. 
id  sball.  for  that  purpose,  furnish  each  of  the  said  parties  with  one 
oot  print.  After  the  examination  has  been  completed,  the  Appellant 
all.  without  delay,  lodge  his  proof  print,  duly  corrected  and  (so  far 
I  necessary)  approved  by  the  Respondent,  and  the  Res'strar  of  the 
rivy  Council  shall  thereupon  cause  the  copies  of  the  Record  to  be 
ruck  off  from  such  proof  print. 

27.  Each  party  who  has  entered  an  Appearance  shall  be  entitled  to 
ceive.  for  his  own  use.  six  copies  of  the  Record. 

2S.  Subject  to  any  special  directions  fiom  the  Jiidh  iai  Committee 
the  contrary,  the  costs  of  and  incidental  to  the  printing  of  the  Record 
att  form  part  of  the  costs  of  the  Appeal,  Imt  the  rosts  of  and  inciden- 
1  to  the  printing  of  any  document  objected  to  by  one  party,  in  aocord- 
ice  with  Rule  18,  shall.  If  such  document  Is  found  on  the  taxation  of 
ists  to  be  unnecessary  or  irrelevant,  he  disallowed  to.  or  borne  by.  the 
irty  Insisting  on  including  the  same  in  the  Record. 

Petition  of  AppatJ. 

39.  The  Appellant  shall  lodge  his  Petition  of  Appeal—  Timw  within 

whieh  I'p'i- 
fa)  Whore  the  Record  arrives  in  England  primed,  within  a  period  ti«n  Bhsil  be 
of  four  months  from  the  date  of  ^mh  arrival  in  the  case  of  '"'***'*• 
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Pom  of 
P*mton. 


Appeali  from  Courti  situate  In  any  of  the  counirU>  „: 
placet  named  In  Schedule  B.  hereto,  and  within  a  ihtId,!  nt 
two  months  from  the  same  date  in  the  casr  of  Ajip^ni,, 
from  any  other  Courts; 

(b)  Where  the  Record  arrives  In  England  written,  within  a  iieiioj 
of  one  month  from  the  date  of  the  completion  of  the  prin' 
Ing  thereof: 

Provided  that  nothing  In  this  Rule  contained  shall  preclude  an  A|j 
pellant  from  lodging  his  Petition  of  Appeal  prior  to  the  arrival  of  ih. 
Record,  If  there  are  special  reason'  why  It  should  be  desirable  tin-  lilm 
to  do  so. 

30.  The  Petition  of  Appeal  Khali  be  lodged  In  the  fonn  |ncBrilt,„i 
by  Rule  47  hereinafter  contained.  It  shall  recite  succinctly  and  k»  dr 
as  possible,  in  chronological  order,  the  principal  stepi  in  the  proiPf,i 
ings  leading  up  to  the  Appeal  from  the  commencement  thereof  down  to 
the  admission  of  the  Appeal,  but  shall  not  contain  argumentative  matie, 
or  travel  Into  the  merits  of  the  case. 

31.  The  Appellant  shall,  after  lodging  his  Petition  of  Appeal  sen. 
a  copy  thereof  without  delay  on  the  Respondent,  as  won  as  the'  latter 
has  entered  an  Appearance,  and  shall  endorse  auch  copy  with  the  ila'i. 
of  the  lodgment, 

Withdrau-al  of  Appeal. 

32.  Where  an  Appellant,  who  has  not  lodged  his  Petition  of  Appeal 
desires  to  withdraw  his  Appeal,  he  shall  give  notice  In  writing  to  that 
effect  to  the  Registrar  of  the  Privy  Council,  and  the  said  Registrar 
shall,  with  all  convenient  speed  after  the  receipt  of  such  notice  bv 
letter  notify  the  Registrar  of  the  Court  appealed  from  that  the  Appeal 
has  been  withdrawn,  and  the  said  Appeal  shall  thereupon  stand  ,li- 
missed  as  from  the  date  of  the  said  letter  without  further  Order. 

"i'ip;:"'     .Jl^  'f?'"L?  ^PJf"""''  «""■  ""  '""Kl  hi"  Petition  of  Appeal 
f,""  f'."-        -  withdraw  his  Appeal,  he  shall  present  a  Petition  to  Ihir 

X>  Si/f.-f^l'"  ""  "f?  '»  ^'»"''"-     O"  ""  "'">-'  of^nrlh  P°tl.t. 
i„d,rf.  a  Respondent  who  has  entered  an  Appearance  In  the  Appeal  shall,  sub- 

t^e  Resl„„.^„f ?  '  '°  "■'  '"'"^""  f™"""««  'or  hi,  co«t«.  hut  where 
the  Respondent  has  not  entered  an  Appearance,  or.  having  entered  an 
Appearance,  consents  In  writing  to  the  prayer    of  the    Petl" loT   I 
Petition  may,  If  the  Judicial  Committee  think  fll,  be  disposed  orin  V 

f  Rure°'/h    ■","  :;'"""""  ""  ^  "■"''""  "-"'"»"  ""^"Ve  p  ovl  l,    ^ 
or  Rule  o6  hertrlnafter  contained. 

Xon-ProsrcKtion  of  Appeal 

ASirihV,.  , '^^^  "■'■=7  »"  -^PP^Hant  takes  no  step  In  prosecution  of  his  Ap,.,,l 
App.Ji.m  Within  a  period  of  four  -nonths  from  the  date  of  the  arrival  of  thf 
.•."■rrn".;r'„""f-"? ,'»  ^'^'""^  '"  ".o  oase  Of  an  Appeal  from  .ColTllt 
tlon  ,h.„o,.  ^">  °' '''^,7';°"-"'»  "  P'-™'  -amed  in  Schedule  B.  hereto,  or  «l.hln 
a  period  of  two  months  from  the  saitie  date  In  the  case  of  an   .Voneal 

TroZr.Z'^zv'',!''''''"' "'  '^o  p^'vy  c-rnci'sraii"':^: 

:",™-  em  ,h  .  ,     •  .'  ""  l'  ""'""'  ""■  '''■^""■"  »'  ""■  Court  a,.- 
ThTiTl  "f*"'  ""'  ""'  ''^''"  prosecuted,  and  the  Appeal 

shall  thereupon  stand  dismissed  for  non-prosecutlon  as  frotn  the  da 
of  the  said  letter  without  further  Order. 
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before  Poti- 
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z:,  Wh«r»  ao  Appfllant  who  bai  •ntered  Kn  Appearam  e—  P-  c.  BoAh. 

(0)  falls  to  be«[>eBk  a  ropy  of  a  written  Record,  or  of  part  of  a  Diuniukl  of 
written  Record,  in  accordance  with,  ami  within  thr  perloda  *o^„%*1,m" 
prnrrlbed  by,  Rule  21;  or  tion  kft«r 

A[fpfllftnt'i 

lb)  hM^lng  bespoken  smh  copy  within  the  periods  iircacrlbed  by  App»»r»nc* 

Rule  21.  falls  thereafter  to  proceed  with  due  dlltgence  to  todnncnt  of 

take  all  such  further  atepa  as  mny  be  necensary  for  the  J^"™"."  •' 

purpose  of  completlns  the  printing  of  the  aald  Record;  or 

(e)  falls  to  todfe  his  Petition  of    Appeal    within    the    periods 
respectively  prescribed  by  Rule  I'd; 

'  ReglBtr&r  of  fhe  Privy  Council  shall  mil  upon  the  Apiiellunt  to 
plain  his  default,  and,  If  no  explanation  Is  offered,  ur  It  the  explan- 
oQ  offered  Is,  in  the  opinion  of  the  said  Registrar,  inaufncient,  the 
d  Registrar  shall,  with  all  convenient  speed,  by  letter  notify  the 
;iitrar  of  the  Court  appealed  from  that  the  Appeal  has  not  been 
Ktnally  i)roBe<-uted.  and  the  Appeal  shall  thereupon  stnnd  dtsmlHsed 
'  Don-prosecutlon  as  from  the  date  of  the  said  letter  without  further 
der.  and  a  ropy  of  the  said  letter  shall  be  Hent  by  the  Registrar  of  the 
Irjr  Council  to  all  the  parties  who  have  entered  an  Appearance  In 
'  Api>ea!. 

36.  Where  an  Appellant,  who  has  lodged  his  Petition  of  Appeal,  Dinninti  of 
is  thereafter  to  prosecute  bis  Appeal  with  due  diligence,  the  Regis-  *o'r^proie'cu- 
ir  of  '.i]fi  Privy  Council  shall  call  upon  him  to  explain  his  default,  tinn  •ricr 

d,  if  DO  explanation  Is  offered,  or  If  the  explanation  offered  Is,  In  the  p^tiUon'of' 

idIdd  of  the  said  Registrar.  Imtuffldent.  the  said  Registrar  shall  issue  App»ftl. 

lummons  to  the  Appellant  calling  upon  hlni  to  show  cause  before  the 

Jicial  Committee  at  a  time  to  be  named  in  the  said  Summons  why  the 

peal  should  not  be  dismissed  for  non-prosecution  Provided  that  no 

-b  Bummons  shall  be  Issued  by  the  said  Registrar  before  the  explr- 

onof  one  year  from  the  date  of  the  arrival  of  the  Record  in  England. 

the  Respondent  has  entered  an  Appearance  in  the  Appeal,  the  Regis- 

T  of  the  Privy  Council  shall  send  him  a  copy  of  the  said  Summons, 

1  the  Respondent  shall  be  entitled  to  be  heard  before  the  Judicial 

mmlttee  in  the  matter  of  the  said  Summons  at  the  time  named  and 

ask  for  his  costs  and  such  other  relief  as  he  may  be  advised.     The 

dlclal  Committee   may,   after   considering   the   matter   of   the    said 

mmons.  recommend  to  His  MaJ»sty  the  dismissal  of  the  Appeal  for 

D-prosecutlon,  or  give  such  other  directions  therein  as  the  justice 

the  case  may  require. 

37.  An  Appellant  whose  Appeal  has  been  dismissed  for  non-prosecu-  Kestorins  »n 
n  may  present  a  Petition  to  Ills  Majesty  In  Council  praying  that  his  f^^^^*j  J^J" 
peal  may  be  restored.  non'pro«" 


-4pp('aroflrc  hy  HeapomUnt. 

38.    The  Respondent  may  enter  an  Appcaranor  at  any  tiim'  between  Time  within 
'  arrival  of  the  Record  and  the  hearfng  of  the  Appt-al.  but  if  he  "^jj^jgn^*' 
duly  delays  entering  an  Appearance  he  shall  bear,  or  be  disallowed,  may  s^ppeBr 
'■  costs  occaBioned  by  such  delay,    unless    the    Judicial    Committee 
icrwise  direct. 

29.    Tba  Respondent  shall  forthv  Hb  after  entering  an  Appearance  Notice  o( 
e  notice  thereof  to  the  Appellant,    If  the    latter    has    entered    an  bfRwSSB- 
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TU>  JUDICATUBI  ACT, 

it).  Whfro  thers  (ire  two  or  more  KeiipoDU«ati,  tnU  ouly  one.  or 
Bonie,  of  ttX'iii  vnliT  id  Appcuranrt'.  tlip  Appt'Oraiiro  Form  nhall  net  oi;' 
the  Dnmoa  of  the  appMrlog  ReBpoodenti. 

41.  Two  or  more  HeMpondentii  may.  at  their  owd  rl»k  aa  to  eo-i- 
enter  aeparatc  .\ppearnnrra  In  the  Bame  Appeal. 

12.  A  RMpondent  who  haa  not  entered  an  Appearance  ahall  ni>t  \)- 
entitled  to  rei-elve  any  notleea  relatInK  to  the  Appeal  from  the  ReglHTrr 
o(  the  Privy  C'ounill.  nor  he  allowed  to  lodge  a  i:a>e  la  the  Appeal. 

43.  Where  a  Hespondeni  fnlli  to  enter  an  Appearance  In  an  Apii.  ii 
the  followInK  Iliiles  xhall.  MUbJert  to  any  epeelal  Order  of  Hit-  JuiUi  1 1: 
t'ommlttee  to  the  lontrary.  iipiity:— 

(at  If  the  non-aiipearliin  llexponUent  was  a  Henpondeut  at  the  tin.. 
when  the  Appeal  was  admitted,  whether  hy  the  Order  of  tii^ 
Court  appealed  from  or  hy  an  Drder  ol  Ilia  .Majesty  in 
Counill  glvlnii  the  Appellant  special  leave  to  appeal,  aim  .t 
appears  rroiii  the  teniia  of  the  said  lljder.  or  Order  ii. 
(.'ouncll,  or  otherwise  tioiii  the  Hecord.  or  Irom  a  t'ertlU.  ii 
of  the  lleglstrar  of  the  Court  appealed  from,  that  the  bi;j 
non-appearing  Uespondent  has  recelv.d  nolhe.  or  was  other- 
wl.ie  iiware.  i,l  thi-  Onlcr  of  the  Court  appealed  from  adiaii- 
tlng  the  Appeal,  or  of  the  Older  of  Ills  Majesty  hi  Coun- il 
giving  the  Appellant  special  leave  to  appeal,  and  has  ai.  . 
received  notice,  or  was  otherwise  aware,  ot  the  dl-spatdi  ,.• 
the  Record  to  England,  the  Appeal  may  be  set  down  ct  ,w,i. 
aa  against  the  said  non-appearing  Respondent  at  any  tim 
after  the  expiration  of  three  months  from  the  date  of  the 
lodging  ot  the  Petition  ot  Appeal; 

(K  It  the  non  appearing  Respondent  was  made  a  Iteapond.nt  hv 
an  Order  of  His  Majesty  In  Council  subaciiuently  to  Hie 
admission  of  the  Appeal,  and  It  appears  Irom  the  Record  or 
from  a  .Supplementary  Record,  or  from  a  Certlllcate  ol  the 
Rcglatrar  of  the  Court  appealed  from,  that  the  said  non- 
appearing  Respondent  has  received  notice,  or  waa  otherwise 
aware,  of  any  intended  application  to  bring  him  on  tie 
Record  as  a  Respondent,  the  Appeal  may  he  aet  down  ct 
Jjorl,.  as  against  the  said  non-appearing  Respondent  at  any 
time  after  the  ex.  Iratlon  ot  three  months  from  the  date  on 
wh  ch  he  shall  have  been  served  with  a  copy  ot  Hla  .Majesty  s 
Order  in  Council  bringing  him  on  the  Record  aa  a  Respond- 

eVeTJei.!,,  1        /     "  otherwise,  either  that  an  Appellant  has  maj.. 
every  reasonable  endeavour  to  serve  a  non-appearlng  Respondent  with 

aned°f  »"';""?'"'  '"  "''"''   '"'   »■"■    '">    res'pec  ively  and     . 
lonSr  n.p      ""'^  ""'"■  "  "■"'  "  "  "<>'  ">»  inteitlon  of  ?h.   no" 
appearing  Respondent  to  enter  an   Appearance    to    the    Appeal     the 
Appeal  may.  without  further  Order  In  that  behalf  and  at  the  risk  o- 
Itrj'Hc^ipo^deT'^''"  ""^  "  --  -  agamartLe'-slla'-L:- 

44.  A    Respondent    who    desires    to    defend    an    An™,,    j,    -,.r.„i 
pauj/iTi,  may  present  a  Petition  to   that    effect    to    hi.    «...  ',.,   , 
council.  Which  Petition  shall  be  accom'pa^led'r;  a^  A^davu'^rr  th^ 
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>mi«»r  •(■ilnir  th«t  h»  U  not  worth  «.*  In  rhi-  world  rx<4'iitlnf  bli  P.O.B«toi. 
rorlBi  ippar*!  and  hln  Interest  tn  \Yi^  lulijei  tmntt^r  of  the  AppwI. 

PetUiont  ffinrrallV. 

45.  All  tvtillonH  for  orilfrH  ur  dlrt'ctlonH  u  to  mattcrH  of  practice  Hod*  of 

,r  prortdure  arltloi  after  the  lodftnn  of  the  Petition  of  Appeal  and  not  ^,*i',';^'J"* 

nvolvlng  any  rhsnitt'  In  the  partlea  to  an  Appeal  ahntl  b''  adrtremicd  to 

hf  Judicial  rommltte*.    All   other   petUlona  ihall   Im-   addri'hied    lo 

{li  Ma]ritr  In  Council,  but  a  Petition  which  Ih  properly  addrcsHed  to 

{Ii  Ma)efty  In  Council  may  Include,  at  incidental  to  the  relict  thereby 

(luibt.  ft  t>r*yer  for  orders  or  direction!  aa  to  matteri  of  practice  or 

iropfdure. 

46.  Where  an  Order  made  by  ttic  .IiHli<-inl  t'oninilitp*>  (loon  not  cm-  ""*»r"  »« 
oijnj  dpeclal  terms  or  Include  any  Hpeclal  dlrectlona.  It  ahall  not  be  whuKltd 
ifrrtary  to  draw   up  auch   Order.   unlcM   the   Committee   otherwise  not  b« 
llrect.  hot  a  Note  thereof  ahall  be  made  by  the  Reitlntrar  of  the  Privy  *'**"  "^ 
'outirll. 

47.  All  Petitions  ahall  consist  of  paragraphs  numbered  ronaecuttvely  Form  of 
ndibill  be  written,  typewritten,  or  Iltbographed.  on  brief  paper  with  P't't'o" 
,uarter  marglD  and  endorsrd   with  the  name  of  the  Court  appealed 

root,  the  abort  title  and  Privy  Council  number  of  the  Appeal  to  whit  h 
bePvtltloa  relate!  or  the  short  title  of  the  Petition  laa  the  case  may 
#1,  aad  the  name  and  addretta  of  the  l^omlon  Agent  (If  any)  of  the 
vtltloBer.  but  need  not  be  signed.  Petitions  lor  special  leave  to  appeal 
m  be  printed  and,  shall.  In  that  case,  be  printed  In  the  form'known 
II  Dtmy  Quarto  or  other  convenient  form. 

48.  Where  a  Petition  If  exported  to  b*-  lodged,  or  has  been  lodfed,  C*»mi. 
thlch  docs  not  relate  to  any  iiendlng  Appeal  of  which  the  Rerord  has 

■e*"!!  registered  In  the  Registry  of  the  Privy  Council,  any  person  claim- 
Dg  a  right  to  appear  before  the  .ludlclal  Conimlttcp  on  the  hearing  of 
uch  Petition  may  lodge  a  t'avcat  In  the  nialtcr  thereof,  and  shall  there- 
ipon  be  entitled  to  receive  from  the  Keglstrar  of  the  Privy  Council 
otic*  of  the  lodging  of  the  Petition.  If  at  the  time  of  the  lodging  of  the 
arnt  such  Petition  has  not  yet  been  lodged,  and.  If  and  when  the 
'etltlon  has  been  lodged,  to  require  the  Petitioner  to  serve  him  with 
copy  of  the  Petition,  and  to  furnish  htui.  ut  his  own  expense,  with 
o|)1m  of  any  papers  lodged  by  the  Petitioner  in  support  of  his  Petition. 
:he  Caveator  shall  forthwith  aft«  r  loitglng  hla  Caveat  give  notkf 
hereof  to  the  Petillonor.  if  the  Petition  has  been  lodged. 

43.  Where  a  Petition  is  lodged  In  the  matter  of  any  pending  Appeal  p'"j*j"  "' 
f  which  the  Record  has  been  reglBtered  In  the  Registry  of  the  Privy 
'onnrli,  the  Petitioner  shall  serve  any  party  who  has  entered  an 
ippearance  in  th©  Appeal  with  a  copy  of  such  Petition,  and  the  piirty 
0  served  phall  thereupon  be  entitled  to  require  the  Petitioner  to  fur- 
tsh  hhn.  at  his  own  exponse.  with  copies  of  any  papers  lodged  by  the 
'ftirionrr  in  support  of  his  Petition. 

'•'\  .\  Petition  not  relating  to  any  Appeal  of  which  the  Record  has  VwifyinK 
*en  rpgiBtered  in  the  Registry  of  the  Privy  Council  and  any  other  AffldivU 
'etlllon  containing  allepations  or  fact  which  (^lnnot  be  verified  by 
fier^nie  io  the  repisterert  Itccord  or  any  certlticale  or  duly  authpn- 
frated  statement  of  the  Court  appealed  from,  shall  be  supported  by 
LfBrfavlt.  Where  the  Petitioner  proapcntes  his  Petition  In  person,  the 
flirt  Affidavit  fhall  he  sworn  by  the  Petitlener  himself  and  shall  state 
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P.  0.  Bntoi.  that,  to  tlie  best  of  the  deponent's  knowledge,  information,  and  beliel . 
the  allegations  contained  In  the  Petition  are  true.  Where  the  Petltloiiti 
la  represented  by  an  Agent,  the  said  Affidavit  shall  be  sworn  by  siirli 
Agent  and  shall,  besides  stating  that,  to  the  best  ot  the  deponent  > 
knowledge,  information,  and  belief,  the  allegations  contained  in  tl;v 
Petition  are  true,  show  how  the  deponent  obtained  his  Instructions  .idiI 
the  Information  enabling  him  to  present  the  Petition. 

Petition  fgr         61.    A  Petition  for  an  Order  of  Revivor  or  Substitution  shall  h- 

Re5"o?'or      "tcompanied  by  a  certillcate  or  duly  authenticated  statement  Ccom  the 

8ubftltution.  Court  appealed  from  showing  who.  in  the  opinion  of  the  said  Court, 

is  the  proper  person  to  be  substituted,  or  entered,  on  the  Record  iii 

place  of.  or  in  addition  to.  a  party  who  has  died  or  undergone  a  chang,- 

of  status. 

Peiition  52.    The  Registrar  of  the  Privy  Council  may  refuse  to  receive  a 

™d.°o°u'  Petition  on  the  ground  that  it  contains  scandalous  matter,  but  Uw 

m«ter  to  be  Petitioner  may  appeal,  by  way  of  motion,  from  such   refusal  to  tiu- 

refu.ed.  Judicial  Committee. 


Setting  do' 
Petition. 


■  53.  As  soon  as  a  Petition  is  ready  for  hearing,  the  Petitioner  shall 
forthwith  notify  the  Registrar  of  the  Privy  Council  to  that  effect,  and 
the  Petition  shall  thereupon  be  deemed  to  be  set  down. 

wh""  7,'!"°  ^*-  ""  ™'^''  '''''  "PP"'"'"!  by  the  Judicial  committee  for  the  hear 
do«n  Peti.  1"K  of  Petitions  the  Registrar  of  the  Privy  Council  shall,  unless  the 
he™  d """  '"  '^""'"'"^  otherwise  direct,  put  in  the  paper  for  hearing  all  such 
Petitions  as  have  been  set  down.  Provided  that.  In  the  absencH  of 
special  circomstances  of  urgency  to  be. shown  to  the  aatlefaction  of 
the  said  Registrar,  no  Petition,  it  unopposed,  shall  be  so  put  In  the 
paper  before  the  expiration  of  three  clear  days  from  the  lodging  tlie-ejf 
or,  if  opposed,  before  the  eipiratlon  of  ten  clear  days  from  the  lodging 
thereof  unless,  in  the  latter  case,  the  Opponent  consents  to  the  Petlion 
being  put  in  the  paper  on  an  earlier  day  not  being  less  than  three  c  lea- 
days  from  the  lodging  thereof. 

»"iM«°        „   ^'-     ^'"•i'^t-  to  the  provisions  of  the    next    following    Rule,    the 
SllI,?"V°.'  ?'«""'»'■  °'  '"e  Pi-Ivy  Council  shall,  as  soon  as  the  Judicial  Committee 
flo*.  '       '"  ■""  "PPOinted  a  day  for  the  hearing  of  a  Petition,  notify  all  parties 
concerned  by  Summons  of  the  day  so  appointed. 

wh",""".',!.     .,  •'■''■    ■"''■^'•e  the  prayer  of  a  Petition  Is  consented  to  in  writing  bv 

Sei"  ,"""■      ?'  ""f        '""^-  "'■  "■""  "  '*^""<"'  "  "'  "  'oftnal  an<I  non.conten- 

u  r'o'rml?.  "    '""^  rf-'ira'-ter.  the  Judicial  Committee  may.  if  they  think  tit,  make 

their  Report  to  His  Majest;-  on  such   Petition,  or  make  their  Order 

!.,tH°°;  "Jr.  ™"'  ""'  "*■  ""'■°'"  '■"Iflflhg  the  attendance  of  Th,- 
par  es  In  the  Council  Chamber,  and  the  Registrar  of  the  Privy  Council 
shall  iiot  In  any  such  rase  Issue  the  Summons  provided  tor  by  the  last 
preceding  Rule  but  shill  with  all  convenient  speed  after  the  Commltt.c 
nl7  ""»"«'''=''■  n^PO"  or  Order  notify  the  parties  that  the  Report  o, 
Order  has  been  made  and  ot  the  date  and  nature  ot  such  Report  or 

not?!;  („*  '■•';"°''"  ''"o  <ieslres  to  withdraw  his  Petition  shall  give 
Where  ?hP,";f,  '"    ■""  ""''  '"  '"^  »=«'="•"  ■"  "-^  P^vy  Council. 

the  Z,  YT""  ^  ""^"^  '"  "■"  '""""i-'  ^  '■"I'l^l  'o  apply  to 
the  Judicial  Committee  for  his  costs,  but  where  the  Peiltlon   l/u. 

.1T,'-°:T''-  ",""  """  "'  "  """■""I  P""!"".  the  parties  have 
come  to  an  agreement  as  to  the  costs  of  the  Petition,  the  Petition  mav. 


Witlidrswftl 
of  Petition. 
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the  Judicial  Commlt*ee  think  fit,  be  disposed  of  In  the  same  way  F-  0.  BoIm. 
utaiii  mutandia  ait  a  Consent  Petition  under  the  provisions  of  the 
Bi-prweding  Rule. 

jg.  Where  a  Petitioner  unduly  delays  brlngiuR  a  Petition  to  a  hear-  Procedure 
g,  the  Registrar  of  the  Privy  Council  shall  call  upon  hlni  to  explain  *',p7tit"n' "* 
e  dfliy,  and,  if  no  explanation  la  offered,  or  It  the  explanation  offered  unduly  de- 
.  In  the  opinion  of  the  said  Registrar,  insufflcient,  the  said  Registrar     ''"■ 
ay  treat  the  said  Petition  as  set  down  ami  may.  after  duly  notifying 
1  parties  Interested  by  Summons  or  his  Intention  to  do  so,  put  the 
ftillon  in  the  paper  for  hearing  on  the  next  following  day  appointed 
■  the  Judicial  Committee  for  the  hearing  of  Petitions  for  such  dlrec- 
ffls  as  the  Committee  may  think  fit  to  give  thereon. 

J9.   At  the  hearing  of  a  Petition  not  more  than  one  Counsel  shall  only  one 

•  I  Couniel 

idmitted  to  be  heard  on  a  side.  hcKrd  on  a 

■.idp  in  I*.ii- 

Caae.  '"""■ 

60.   No  party  to  an  Appeal  shall   be  entitled  to  be  heard  by  the  ^°J»'"»  "' 
idlcltl  Committee  unless  he  has  previously  lodged  his  Case  In  the 
^peal.   Provided  that  where  a  Respondent  Is  merely  a  stakeholder  or 
ugtefl  with  no  other  Interest  In  the  Appeal,  he  may  give  the  Registrar 

tbe  Privy  Council  notice  Ip  writing  of  his  intention  not  to  lodge  any 
ise,  while  reserving  his  rlr  t  to  address  the  Judicial  Coniniittee  on 
e  question  of  costs. 

SI.    The  Case  may   be  printed  either  ;' road  or  In   England,  and  Printing  of 
all,  In  either  event,  be  printed  in  accordant  h  with  Ruleij  I.  to  IV.  of 
hedule  A.  hereto,  every  tenth  line  thereof  being  numt)ered  In  the 
irgin,  and  shall  be  signed  by  at  least  one  of  the  Counsel  who  attends 

tbe  hearing  of  the  Appeal  or  by  the  party  himself  If  he  conducts  his 
jpeal  Id  person. 


62.    Each  party  shall  lodge  40  prints  of  his  Case. 

S3.  The  Case  shall  consist  of  paragraphs  numbered  consecutively 
id  shall  state,  as  concisely  as  possible,  the  circumstances  out  of  which 
e  Appeal  arises,  the  contentions  to  be  urged  by  the  party  lodging  the 
nift  and  tbe  reasons  of  appeal.  References  by  page  and  line  to  the 
lavaot  portions  of  the  Record  as  printed  shall,  as  far  as  practicable. 

printed  in  the  margin,  and  care  shall  be  taken  to  avoid,  as  far  as 
iMlWe.  the  reprinting  In  the  Case  of  long  extracts  from  the  Record. 
ie  taxing  officer,  in  taxing  the  costs  of  the  Appeal,  shall,  either  of  his 
in  motion,  or  at  the  Instance  of  the  opposite  party.  Incjulre  Into  any 
inaceisary  prolixity  In  the  Case,  and  shall  disallow  the  costs  occa- 
med  thereby. 

84.  'iVo  or  more  Respondents  may,  at  their  own  risk  as  to  costs. 
it^  separate  Cases  In  the  same  Appeal. 

65.  Each  party  shall,  after  lodging  his  Case,  forthwith  give  notice 
ereof  to  the  other  party. 

68.  Subject  as  hereinafter  provided,  the  party  who  lodges  his  Case 
St  may.  at  any  time  after  the  expiration  of  three  clear  days  from  the 
yon  which  he  has  given  the  other  party  the  notice  prewrlbed  by  the 
^t-precedlng  Rule,  serve  such  other  party.  If  the  latter  has  not  in  the 
eacUniP  ^idgetj  his  Cat:-,  with  ;t  "Cai^c  Xutici;,"  regult-iug  lilm  to 
i«e  his  Case  within  one  month  from  the  date  of  the  wrvlce  of  the 


Number  of 
prinU  to  be 
lodged. 


.SepftTftte 
Cun  br 

two  or  mQr« 

Reapondents. 

Notice  of 

lodgment  of 

Cms. 

Case  Sotlcr. 
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P.  0.  Bol«i.  said  Case  Notice  and  informing  iiim  that,  in  default  of  his  so  doing,  tlif 
Appeal  will  be  set  down  for  hearing  cr  parte  as  against  him,  and  ii  iht- 
other  party  falls  to  comply  with  the  sa,d  Case  Notice,  the  party  who  baa 
lodged  his  Case  may,  at  any  time  after  the  expiration  of  the  time  limit- 
ed by  the  said  Case  Notice  [or  the  lodging  of  the  Case,  lodge  an  AfflJa\  ii 
of  Service  (which  shall  set  out  the  terms  of  the  said  Case  Notice),  an(i 
the  Appeal  shall  thereupon,  if  all  other  conditions  of  its  being  set  down 
are  satisfied,  be  set  down  ex  parte  as  against  the*  party  in  default 
Provided  that  no  Case  Notice  shall  be  served  until  after  the  completion 
of  the  printing  of  the  Record  and  that  it  shall  be  open  to  the  Taxin" 
omcer,  in  adjusting  the  costs  o(  the  Appeal  to  inauire,  generally  into 
the  circumstances  in  which  the  said  Case  Notice  was  served  and  I: 
satisfied  that  there  was  no  reasonable  necessity  for  the  said  r-x^f 
Notice,  to  disallow  the  costs  thereof  to  the  party  serving  the  s,irn- 
Provided  also  that  nothing  in  this  Rule  contained  shall  preclude  a. 
party  In  default  from  lodging  Ijls  Case,  at  his  own  risk  as  regards  co=t= 
and  otherwise,  at  any  time  up  to  the  date  o(  hearing. 

ipplif  .n7°       "'•    ^"'J"'  '"  •"=  Provftlons  o(  Rule  43  and  of  the  last-precedi-? 

eitt«iiBlii,      Rule,  an  Appeal  shall  be  set  down  ipso  facto  as  soon  as  the  Cases  on 

"-••••■  both  sides  are  lodged,  and  the  parties  shall  thereupon  exchange  Casei 

by  handing  one  another,  either  at  the  Omces  of  one  of  the  Agents  or 

Cases'  '*^^'"''''  ""  '"'  '■'■'"^  Council,  ten  copies  of  their  respectlvs 

Binding  Records,  dc. 

68.    As  soon  as  an  Appeal  is  set  down,  the  Appellant  shall  attend  at 

,  the  Registry  of  the  Privy  Council  and  obtain  ten  copies  of  the  Record 

and  Cases  to  be  bound  for  the  use  of  the  Judicial  Committee  at  the 

hearing.    The  copies  shall  be  bound  In  cloth  or  In  half  leather  witft 

paper  sides,  and  six  leaves  of  blank  paper  shall  be  Inserted  before  the 

^t,""!  ?°''.  ?f^'    ^"^  '"""■  """  ''■»"  ^"  =>  1"-1°'«1  label  stating 

^llT  '^    >    ■"  '^°"°"'  '"""''"■  °'  ""  ^PP'""-  '"e  eontents  of  the 

volume,  and   the  names  and  addresses  of  the  London   Agents      The 

several  documents.  Indicated  by  incuts,  shall  be  arranged  In  the  follow- 

°4^  °Sur„i  1"  t^r^o"'"';  '''"'•  •  =  '  "''PO^'-f  cLe;  (sTReco  ,  : 
(41  Supplemental  Record  (If  anyl;  and  the  short  title  and  Privv 
Council  number  of  the  Appeal  shall  also  be  shown  on  the  back 

119     The  Appellant  shall  lodge  the  bound  copies  not  less  than  four 

aZJT>  l°^t  I  <^'"»'»^»"n«^ht  of  the  Sittings  during  which  the 
Appeal  is  to  be  heard. 

Hearing. 
TO.  As  soon  as  the  Judicial  Committee  have  appointed  a  day  for  the 
commencement  of  the  Sittings  for  the  hearing  of  Appeals,  the  Registrar 
so  »„  Jr/'.  "^""r"  .""""•  "  '"  "»  '»  """  "»•  °""<»  k"°w  the  'iav 
dav  „^  or'h  °  tT"  "  "'  ""■"""  '■■""■"•■"■d.  and  shall  name  a 
da>   on  or  before  which  Appeals  ntust  be  set  down  if  they  are  to  1,- 

Torullt'liV'  """'"r'/"  »'«■•■  Sittings.  All  Appeals  set  down 
( Iml ttee  „    ,  '  "'"""'  '"""■  '""J"''  '"  '"^  airectlons  from  tt,. 

(  ommittee  or  to  any  agreement  between  the  parties  to  the  contrary  b.. 
entered  in  such  List  of  Business  and  shall    subjec    to  any  d"ectl„„ 

-  ."'■  ■■',1''  "'■stl'trar  of  the  Privy  Council  sbail,  ,„w«cf  t-j  the  nr--v 
usmns  of  Rule  42.  notify  the  parties  t,  each  Appeal  bV  Sumtnon/  .t 
.he  earliest  possible  date.  „,  ,he  day  appointed  by  the  Judical  Con,- 


Uode  of 
binding 
Records,  &i 
for  u>e  of 
Judicial 
Committee. 


Time  within 
which  bound 
copies  ah*!] 
be  lodged. 
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Dlttee  for  the  hearing  of  the  Appeal,  and  the  parties  shall  be  Id  readl-  P.  C.  Haiti. 
less  to  be  h*'ard  on  the  day  so  appointed. 

72.  At  the  hearing  of  an  Appeal  not  more  than  two  t'ounsel  shall  coin«e7" 
Ik  admitted  to  be  heard  on  a  side.  he*rd  on 

73.  In  Admiralty  Appeals  the  Judicial    Committee    may.    If  they  App«li. 
diink  fit.  require  the  attendance  of  two  Nautical  Assessors.  AMeMoii. 

Judgment. 

71.   Where  the  Judicial  Committee,  after  hearing  an  Appeal,  decide  Notietto 
ioreierve  their  Judgment  thereon,  the  Registrar  of  the  Privy  Coum-il  d*"iS«d  for 
ihall  In  due  cours*^  notify  the  parties  who  attended  the  hearing  of  the  ^"'j^'""''  "' 
Appeal  by  Summons  of  the  day  appointed  by  the  Committee  for  the    "  '^""■" 
iellvery  of  the  Judgment. 

Coats. 

73.   All  Bills  of  Costs  under  the  Orders  of  the  Judicial  Committee  T»x»tion  of 
jn  Appeals,  Petitions,   and   other   matters,   shall   be    referred   to   the  '^*^*" 
leglstrar  of  the  Privy  Council,  or  such  other  person  as  the  Judicial 
rommlttee  may  appoint,  for  taxation,  and  all  such  taxations  shall  be 
■egulated  by  the  Schedule  of  Pees  set  forth  in  Schedule  C.  hpreto. 

76.  The  taxation  of  costs  in  England  shall  be  limited  to  costs  in-  Jj^**  f*^ 
•arrti  In  England.  En^iind. 

77.  The  Registrar  of  the  Privy  Council  shall,  with  all  convenient  order  to  t«x. 
>peed  after  the  Judicial  Committee  have  given  their  decision  as  to  the 

;08t8  of  aa  Appeal,  Petition,  or  other  matter,  issue  to  the  party  to 
ithom  costs  have  heea  awarded  an  Order  to  tax  and  a  Notice  specifying 
;h»da7  and  uuur  apoMlnted  by  him  for  taxation.  The  party  recelviug 
-uch  Order  to  tax  and  Notice  shall,  not  less  than  48  houi-s  before  thi' 
:ime appointed  Cor  taxation,  lodge  his  Dill  of  Costs  (together  with  all 
:ece£sary  vouchers  for  disbursements),  and  serve  the  opposite  party 
rith  a  copy  ot  bis  Bill  of  Costs  and  of  the  Order  to  tax  and  Xoticc. 

7S.  The  Taxing  Officer  may,  if  he  think  flt,  disallow  to  any  party 
>bo  fails  to  lodge  his  Bill  of  Coats  (together  with  all  necessary 
vouchers  for  disbursements)  within  the  time  prescribed  by  the  last- 
iKceding  Rule,  or  who  In  any  way  delays  or  impedes  a  tartation.  the 
charges  to  which  such  party  would  otherwise  be  entitled  for  drawing 
lis  Wll  of  Costs  and  attending  the  taxation. 

79.  Any  party  aggrieved  by  a  taxation  may  appeal  from  the  decision 
)f  'he  Taxing  Officer  to  the  Judicial  Committee.  The  Appeal  shall  be 
leard  by  way  of  motion,  and  the  irarty  appealing  shall  give  three  clear 
!aj-H'  Notice  of  Motion  to  the  opposite  party,  and  shall  also  leave  a 
;opy  of  8uch  Notice  in  the  Registry  of  the  Privy  Council. 

80.  The  amount  allowed  by  the  Taxing  Officer  on  the  taxation  shall, 
ubleot  to  any  appeal  from  his  taxation  to  the  Judirial  Committee  and 
'Ubject  to  any  direction  from  the  Committee  to  the  contrary,  be  in- 
Tted  In  His  Majesty's  Order  in  Council  determining  the  Appeal  or 
fefltlon. 

81.  Where  the  Judicial  Committee  directs  costs  to  be  taxed  on  the  T»x»tion  on 


i'ower  of 
Tftxing 
OfdcM  where 
tKxatioit 
dpUypd 
tbroufth  thr 
fkult  of  the 
party  whose 
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be  taxed. 
Appeal  from 
dncision  ot 


Amount  of 
t»sed  costs 
to  be  inserted 
in  His  Ma- 
jesty's Order 
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haU  only  award  to  the  Agents  out-of-porliet  expenFea  an?*  a  ressnnahip 
allowance  to  cover  office  expenses,  such  allowance  to  be  taken  at  about 
hree-elghths  of  the  usual  iirnfesaional  charges  in  ordinary  Appeals. 
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THE  JUD2CATUBE  ACT. 

52,  Where  the  Appellant  has  lodged  security  for  the  Rei»poadent  a 
costs  of  an  Appeal  In  the  Reglatry  of  the  Privy  Council,  the  Registrar 
of  the  Privy  Council  shall  deal  with  such  security  In  accordance  wltii 
the  directions  contained  In  His  Majesty's  Order  In  Council  determining 
the  Appeal. 

MiaceJlaneoui. 

53.  The  Judicial  Committee  may,  for  sufllflent  cause  shown,  exmsf 
the  parties  from  compliance  with  any  of  the  requirements  of  these 
Rules,  and  may  give  such  directions  In  matters  of  practice  and  pro- 
cedure as  they  shall  consider  Just  and  expedient.  Applications  to  be 
excused  from  compliance  with  the  requirements  of  any  of  these  Rulp.s 
shall  be  addressed  In  the  first  Instance  to  the  Registrar  of  the  Privy 
Cuunclt.  who  shall  take  the  Instructions  of  the  Committee  thereon  and 
loramunloate  the  same  to  the  parties.  If.  In  the  opinion  of  the  said 
Registrar,  it  is  defllrable  that  the  application  should  be  dealt  with  by 
the  Committee  In  open  Court,  he  may.  and  If  he  receives  a  written 
request  in  that  behalf  from  any  of  th**  parties,  he  shall,  put  the  api.lj 
cation  In  the  paper  for  hearing  "before  the  Committee  at  such  time  as 
the  Committee  may  appoint,  and  shall  give  all  parties  Interested 
Xotlce  of  the  tlm?  so  appointed. 

84.  Any  document  lodged  In  connection  with  an  Appeal,  Petition 
or  other  matter  pending  before  His  Majesty  in  Council  or  the  Judir  i;il 
Committee,  may  be  amended  by  leave  of  the  Registrar  of  the  Privy 
Council,  but  if  the  said  Registrar  is  of  opinion  that  an  application  for 
leave  to  amend  should  be  dealt  with  by  the  Committee  m  open  Court 
he  may.  and  If  he  receives  a  written  request  in  that  behalf  from  any  of 
the  parties,  he  shall,  put  such  application  In  the  paper  for  hearing  be- 
fore the  (  ommltteo  at  euch  time  as  the  Committee  may  appoint  and 
shall  give  all  parties  Interested  Notice  of  the  time  so  appointed. 

85  AfBdavlta  relating  to  any  Appeal.  PeUtlon.  or  other  matter 
pending  before  His  Malesty  in  Council  or  the  Judicial  Committ-e 
may  be  sworn  before  the  Registrar  of  the  Privy  Council. 

86.  Where  a  party  to  an  Appeal.  Petition,  or  other  matter  pending 
before  His  Majesty  In  Council  changes  Ws  Agent,  such  party  or  the 
new  Agent,  shall  forthwith  give  the  Registrar  of  the  Privy  Coiinrd 
notice  in  writing  of  the  change. 

nml';  ^n^^**''/°.v*'*'  P'"''^*»'°°«  0'  any  Statute  or  of  any  Statutory 

famnrw?,hrl°  ^'  T"""'''  '^'^^  ^"'"«  «^^"  «PP'y  fo  ^11  "'Otters 
falling  within  the  Appellate  Jurisdiction  of  His  Majesty  in  Council. 

I0«f  „n7?r'  K"!f'  ""^^  '^^  '^'^  "  '*"«  •'"*"'■**»  Committee  Rules. 
1908.  and  they  shall  come  Into  operation  on  the  1st  day  of  January,  im. 

^'^(hedulc  A. 
Rules  as  to  Printing. 

Den!ifn^'iL?."°».'  «"*.  °**'*''  P^*«^*'«'*'»B«  in  Appeals  or  other  matters 
TerZ^rlTu^l^'^T'''  '"  ^'°"°'"  '»'•  **'*■  ■^"^»^'«'  Committee  which 
orot^^i'f,  ^^   the  above  Rules   to  be  printed  shall   hencefbrth  be 

42  ?;  wIdthT  ''  ^™'  "^^^'^^  **•"■■  ''  ^""^  '"  '^"^'"  '^^ 

II.     The  size  of  the  paper  used  Khali  be  such  that  the  =fe^t    wh«r. 

Mded  and  trimmed,  win   be  11    Inches  ,n  height  and  8li   inches  in 
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P.  0.  BuUi. 

III.  The  type  to  lie  used  In  the  text  shall  be  Plea  type,  but  Long 

imer  shall  be  used  In  printing  accounts,  tabular  matter,  and  notes,  ''^i'*^ 

IV.  The  number  of  lines  in  each  page  of  Pica  type  shall  he  47  or  i.int-B. 
«reatx)ut!i,  and  every  tenth  lliiA  shall  bo  numbered  in  the  margin. 

V.  The  price  in  England  for  the  printing  by  His  Majesty's  Printer  I'ricp  fi>r 
30  copies  in  the  form  prescribed  by  these  Rules  shall  be  388.  per  !""int'i>if 
eet  (eight  pages)  of  pica  with  marginal  notes,  not  Including  correc- 

)Di,  tabular  matter,  and  other  extras. 

Scheduiv  B. 


Countriia  and  Plaieg  referred  to  in  huhs  51,  29,  and  3k. 

Australia  (and  the  constituent  States  thereof). 

Basutoland. 

British  East  Africa. 

British  Honduras. 

British  North  Borneo. 

Brunei. 

Ceylon. 

China. 

Eastern  African  Protectorates. 

Falkland  Islands. 

Federated  Malay  States. 

Fiji. 

Hong  Kong. 

India. 

Mauritius. 

New  Zealand. 

Persia. 

Seychelles. 

Somaliland  Protectorate. 

Straits  Settlements. 

Zanzibar. 
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Schedule  C. 


^laJJoved  to  Agents  conducting  App'^ala  or  other  matters  hvforr  the 
Judicial  Committee  of  the  Privy  Council. 


talning  Pee  ......  . 

rusing  written  Hecord.  at  the  rate  of.  for  every  2n  folios     - 
rusfng  printed  Rei  ord.   at   the  rate  of.  for  every  printed 
sheet  of  8  pftgfs  ...... 

Ipndanres  at  the  Council  Offlcp,  or  elsewhere,  on  ordinary 
6«8lnes8.  Ruoh  ns  to  enter  an  Appearance,  to  malie  a  search, 
to  lodge  a  Petition  or  Affidavit,  or  to  retain  Counsel 
ending  at  the  Council  Office  to    examine    proof    print    of 
Record  with  the  certified  Record  -  -    per  dirm 

lending  at  the  Council  Chamber  on  Summons  for  the  hear- 
ing of  a  Petition  ...... 

iMJnit  at  thi-  rniincl!  rhamber  all  day  on  an  Appeal  not 
'ill^d  on  ....... 

ending  the  Hearing  of  an  Appeal  -     prr  diem 


d. 

4   Tariff  (>(   fees 
8   *•>  ^'-  ^' 
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per  foUo 
per  foHo 


rom  the  date 


C  I.  i. 

1  6  s 

0  10  6 

1  1  0 
0  10  0 
;>  :'  0 

0  0  e 

1  0  0 
1  0  u 

0  10  0 

1  0  0 

3  3  0 

0  1  u 

0  0  6 


Attending  a  Judgment         ...... 

?*  p*  n'  *^''  Correcting  English  proofs,  at  .ue  rate  of,  for  every  printed 

Bheet  of  8  pages  ...... 

Correcting  Foreign  or  Indian  proofs,  at  the  rate  of,  for  every 

printed  sheet  of  8  pages         ..... 
Instructions  for  Petition  ..... 

Drawing  Petition.  Case,  or  Affldavit 
Copying  Petition,  Case,  or  Affldavit 
Instructions  for  Case 
Instructions  to  Counsel  to  argue  an  Appeal 
Instructions  to  Counsel  to  argue  a  Petition 
Attending  Consultation 
Sessions  Fee  for  each  year  or  part  of  a  year 

of  Appearance 
Drawing  Bill  of  Costs    .....    per  folio 
Copying  Bill  of  Costs  -  .  ■  -    per  foUo 

Attending  Taxation  of  Coats  of  an  Appeal 
Attending  Taiation  of  Costs  of  a  Petition 

II, 

Councit  Office  Feet. 
Entering  Appearance  .... 

Lodging  Petition  of  Appeal 
Lodging  any  other  Petition 
Lodging  Case  ..... 

Setting  down  Appeal  (chargeable  ti       'peiiant  only) 
Setting  down  Petition  (chargeable  lo  Petitioner  only 
Summons  ..... 

Committee  Report  .... 

Original  Order  of  His  Majesty    in    Council    detcrmin 

Appeal  ..... 

Any  other  Original  Order  of  His  Majesty  In  Council 
Plain  Copy  of  an  Order  of  His  Majesty  in  Council 
Original  Order  of  the  Judicial  Committee 
Plain  copy  of  Committee  Order     . 
Lodging  Affldavit  .... 

Certlflcate  delivered  to  Parties      - 
Committee  References         .  -  .  . 

LodginK  Caveat  .... 

Subptena  to  Witnesses  .... 
Taxing  Pee  in  Appeals  .... 
T,ixing  Fee  in  Petitions 

falSMot  ,  =»'•«"«  Jndgment.  .(  Hi.  lulMt,  in  C<,«n.H.-Provislon 
H.  H.  in  is  made  by  llule  aSl  tor  enforcing  the  Judgments  of  His  Majeslj  In 
Co«.,ll.  Council  by  fliing  the  order  In  the  Supreme  Court,  whereupon  it  mav 

be  entered  and  acted  upon  as  a  judgment  of  that  Court.  Where  the 
order  reverses  a  Judgment  of  the  Supreme  Court  of  Canada  it  may  be 
made  a  rule  of  that  Court:  Lcwin  v.  Hoxcc.  14  S.  C.  H.  722;  and  where 
costs  have  been  paid  under  the  Judgment  so  reversed  the  Supreme 
Court  will  order  them  to  be  refunded:  It...  and  scmhie,  with  interest 
from  the  date  of  paymont:  „,-  ,l,;„rort(,  v.  l-:ngli,h  Curd  Clothing  Co, 
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(No.  21.  1904,  1  Ch.  701; 


30  L.  T.  263. 
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CMU'—The  Privy  Council  Appealg  Art  ( R.  S.  O.  c.  'A),  provfdeu:—  s«c.  32. 

"  18.  CoitB  awarded  by  His  Majesty  In  His  Privy  Council  upon  an  cant. 
,ppMl  Iball  be  recoverable  by  the  same  process  as  costH  awarded  by 
be  Supreme  Court:  10  Edw.  VII.  c.  24.  s.  8." 

Where  by  the  Judgment  of  the  Privy  Council  costs  are  awarded,  ill 
be  alMDce  of  any  express  direction  to  the  contrary,  tbey  are  payable 
Dftbwitli  after  taxation,  and  no  inferior  Court  has  Jurisdiction  to 
lay  execution  therefor,  with  a  view  to  setting  off  damages  or  costs: 
letatHc  Hoofing  Co.  v.  Joiv.  17  O.  L.  R.  237. 


EFFECT  OF  JC1>I<I.\L  DECISIOXS. 

32,— (1)  The  decision  of  a  Divisional  Court  on  a  ques-  {!"j','f'°JIi°' 
ion  of  law  or  practice  unless  overruled  or  otherwise  b°"J|„iJ„ 
mpngned  by  a  higher  court  shall  be  binding  on  all 
)ivisional  Courts  and  on  all  other  courts  and  judges  and 
hall  not  be  departed  from  in  subsequent  cases  without 
he  concurrence  of  the  judges  who  gave  the  decision. 

(2)  It  shall  not  be  competent  for  any  Judge  of  the  J°|J«X  '" 
ligh  Court  Division  in  any  case  before  him  to  disregard  S^Ji'n"','" 
r  depart  from  a  prior  known  decision  of  any  other  judge  '"'J.^Si;',,,, 
it  co-ordinate  authority  on  any  question  of  law  or  prac-  •""■"■■iiy 
ice  without  his  concuiTence. 

(3)  If  a  Judge  deems  a  decision  previously  given  to  J^^Jj '"" 
«  wrong  and  of  sufficient  importance  to  be  considered  "7"" 

...  fl  1  rpffrpnce 

n  a  mgner  court,  lie  may  refer  the  case  before  him  to  [JJJ,'",, 
Divisional  Court.  niviIioi'«i 

■tm-  ■  Court. 

(4)  Where  a  case  is  so  referred,  it  shall  be  set  down  Proerfnr. 
or  hearing,  and  notice  of  hearing  shall  be  given  in  like 

lanner  as  in  the  case  of  an  appeal  to  a  Divisional 
ourt.    3-4  Geo.  V.  c.  19,  s.  i'l. 

Tlie  Divisional  Court  referred  to  in  this  section  Is  a  Divisional 
lurt  of  the  Appellate  Division. 

This  section  only  affects  civil  proceedings.  As  Courts  of  Appeal 
r  criminal  cases  were  formerly  constituted  (as  to  which  see  note  to 
c.  3).  the  decision  of  the  Judges  of  one  Court  was  not  binding  on  the 
msea  of  another  Court  of  ro-ordlnate  jurisdiction:  The  Quien  v. 
mmoni,  20  Ont.  211.   whether  that  case  is  still  an  authority  remains 

be  determined. 

A  derision  of  the  House  of  Lords  upon  a  iiuestion  of  law  Is  con- 
usjvely  binding  upon  the  House  afterwards;  Lnntton  Tramways  Co. 
Ionian  Conntp  Counril.  ISOR.  A.  C.  S7.",. 

It  wnuld  seem  to  have  been   decided   In    Toronto  v.   Toronto   }{ji..  Sub.«.>r. 
0.  W.  K.  ;!:io.  33.-..  that  sub-section  ( I )   Interferes  with  the  rule  laid  [["iirV'cii  ''""' 
"n  In  Trimilr  v.  Hill.  .'.   App.   Cas.   344.    I  sec   also   City  Bank   v.  declilon  In 
"■™>r.  .-,  App.  Cas.  6791.  and  adopted  In   HolUmIrr  v.   foulltM.   26  J^r"''  "' 
>•  «1.  that  In  the  construrtion  of  a  Colonial  Act  similar  In  Its  terms 
J.A.— 7 
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Dflciiioni  of 
other  Court* 
not  held 
binding. 


to  an  Imiwriut  Aut.  the  ColoDlal  Court!  should  adopt  ai  authoritative 
the  ronatructlon  placpd  upon  the  Imperial  Act  by  the  Court  of  Apii*-al 
in  Enieland  In  preference  to  prior  deolslons  of  the  Colonial  Courts  nf 
Appeal.  The  rule  n-aa  not  adopted  In  Mardonaia  v.  Macdonald,  li 
Ont.  187.  and  iti  Donald  v.  Elltott.  12  Ont,  98;  see  alao  Woodriij  ,. 
McLennan,  14  Oot.  App.  2."i6,  and  In  Toronto  v.  Toronto  Hi/.  Co..  sm/ji.i. 
II.  193,  it  has  been  held  that  a  decision  of  the  Court  of  Appeal  Is  to  It,- 
followed,  notvlthstandlni  that  it  Is  In  conflict  with  Engllib  authorities, 
e-xcept  decisions  of  the  Judicial  Committee  of  the  Privy  Council. 

As  to  the  effect  of  a  decision  where  the  Appellate  Court  Is  equally 
divided:  see  Clarkaon  v.  .IKj/.-Ocncral  of  Ciinada.  16  Ont.  App.  'ij' 
Kc  Stanatcad  EInlion.  20  S.  C.  R.  12. 

Formerly  in  cases  where  the  High  Court  of  Justice  was  a  final 
Court  of  Appeal,  in  some  cases  (notwithstanding  a  similar  provision 
In  the  Jud.  Act.  18971.  it  followed:  Toronfo  ^lucr  LioAt  Co.  v.  Oodinn. 
31  Ont.  IS;  «l«(tT  V.  Laboree,  10  O.  L.  R.  648;  and  In  some  cases  re- 
fused to  follow  prior  decisions  of  Courts  of  co-ordinate  jurisdlttlon 
see  Re  Stinson  and  College  of  Physlelana  and  Snrgeont.  27  O.  L.  R  .-jfi.v 
Mercier  v.  Comp6en,  14  O.  U  R.  639.  or  even  a  decision  of  the  Cotirt 
of  Appeal:  Cnnodlon  Bank  0/  Commeree  v.  Perram,  31  Ont  116 
farrell  v.  OalUigher.  23  O.  U  R.  130;  and  see  per  Rlddell,  J..  Croir' 
V.  Orahavt,  22  O.  L.  R.  145. 

For  a  conflict  existing  between  decisions  of  former  Divisional 
Courts  of  the  High  Court:  see  ifci'eliiei/  v.  Chilmcn,  5  O.  L.  R.  263,  and 
cases  referred  to  therein,  and  in  the  notes  to  h'ule  314. 

Before  this  enactment  It  was  decided  in  Pledge  v.  Carr.  1895.  I  Ch 
.il.  and  other  cases  that  the  decision  of  a  Court  of  co-ordinate  juris. 
diction  is  to  be  followed,  though  this  rule  haa  not  been  unlformlv 
observed  and  exceptions  to  it  have  been  made:  see  Heath  v.  Meym 
15  P.  R.  388.  more  especially  In  cases  where  there  Is  no  further  anneal 
see,  Kupra. 

Where  after  a  .succession  of  Ontario  decisions  the  point  Involved 
becomes  differently  derided  by  Courts  of  flrst  instance  in  England 
the  Ontario  cases  will,  it  would  seem,  be  followed  in  preference  to  the 
English  cases  until  a  different  decision  is  given  by  the  English  or 
the  Provincial  Court  of  Appeal:   Jfoorc  v.  Bank  of  B.  .V.  A..  16  Or. 

As  to  the  comparative  authority  "f  decisions  of  a  single  Judge  «ll- 
tlng  as  the  High  Court,  and  those  o;  a  Divisional  Court,  sec  Tan- 
cred  V.  Tlelagoa  Bay.  rtr..  23  Q.  B.  D.  242. 

^'iZ'',!"  The  words  in  sub-sec.  3  "deems  the  decision  previously  given  to  be 

«.,  1,,'         "rong-    were  considered  by  Rlddell.  J.,  not  to  be  equivalent  to  "has  a 

l.i,l,.r  c„,.r,.  suspicion  that  the  decision  may  be  wrong."  but  to  mean  something  in 

he  natijre  of  an  adjudication:  and  the  fact  that  there  was  a  cnnfllct- 

l.ig  Irish  :      :sion.  was  held  not  to  be  sufflclent  to  warrant  a  reference 

of  the  point  to  a  higher  Court :  In  re  Shaler,  15  O.  L.  R.  266. 

COXBTITUTIOK.AL  QUE.STIOXS. 

^v'eTti"  "•  ,  33.— (1)  Where   in   any  action  or  other  proceedini. 

":;r".Y'ot  *!"'  institutional  validity  of  any  Act  or  enactment  »f 

Jf'on'r.r."""  !*"^   Parliament   of   Canada   or   nf   this   Leffislatnre  i>^ 

t'Zlt'  "'•""Sht  in  ciuestion.  the  same  shall  not  he  adjud^rod  to 

taviid.  be  invalid  until  after  notice  has  been  ftiven  to  the  Attor- 


When  EiiK. 
or   Prov. 
Coiirtit  (o  be 
followed. 


Comparative 
authority  of 
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iey-0«neral  for  CanadH,  and  tlifi  Attonipy-dpneral  of 

[Intario. 

(2)  The  notice  shall  btate  what  Act  or  jiurt  of  uii  Act 
s  in  question,  and  the  day  on  whieli  tlie  •luestion  in  to 
)«  argaed,  and  shall  give  such  other  partiiulnrs  as  are 
lecessary  to  show  the  constitntional  point  pr(ip<isi'd  to 
X  argued. 

(3)  Subject  to  the  Rules,  the  notice  shall  be  served 
is  days  before  the  day  named  for  the  argnnient. 

(4)  The  Attorney-Ooueral  for  Ciinnda  and  the  Attor- 
ley-General  of  Ontario  shiill  he  entille<l,  as  of  right,  to] 
e  heard,  either  in  person  or  liy  connsel,  MotwithstandinH 
liat  the  Crown  is  not  a  party  to  the  action  or  proceed- 
ng.  34  Geo.  V.  c.  1!),  s.  33. 

Br  this  section  prorlBlon  la  made  for  the  determination  of  tbe 
alldlty  of  Acts  of  either  the  Dominion  or  the  Provinee  when  called  In 
u(9llon  Incldentailv  in  actions.  By  see.  1*0  guprit,  jirovlslon  Is  also 
lade  tor  the  determination  of  the  validity  of  any  Provincial  Act. 
ilher  on  the  application  of  the  Dominion,  or  Provincial  Attorney. 
eneral. 
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INTF.BE.SI 

34.  Interest  shall  be  payable  in  all  cases  in  which  it  ,'„".';"" 
I  now  payable  by  law,  [or  in  wliicli  it  has  been  nsnal  f  or  ;i'"^;^^'J,^, 
jury  to  allow  it.]     3-4  Geo.  V.  c.  Ifl,  s.  .34.  '""  "'  °' 

The  words  in  hraoltets  are  not  in  the  Imp.  Art.  Z  A  4  Viet.  c.  43, 
28.  from  whlph  thl8  eection  was  taken.  As  to  the  words  in  bracliets: 
e  McCullouffh  V.  Clrmou-.  I'fi  Ont.  pp.  47L*.  47.'i. 

Interest  is  In  practlre  moro  frequently  allowed  by  our  Juries  than 
ngllah  authority  would  seem  to  warrant;   .v/j.hcc  v.  Hrvtor.  L'4  U.  C. 

B.  277;  see  also  .Vcnnir  v.  r.iitth.  S  Ont.  3!I7 ;  Knarr  v.  Badenatli. 

Out.  131:  ffe  Kirkpatrick,  10  p.  H.  4;  Mtihir  v.  Brj/noMj.  24  U.  C. 

B.  303:  Montgomery  v.  Boucher,  14  U.  C.  C.  P.  43;  itcCultough  v. 
i»oie,  lupro.-  Jfi fullouff/i  V.  .Vi  iclotv.  27  Ont.  627.  Where  in  the 
Inlon  of  the  Court  payment  of  a  Just  debt  has  been  improperly 
iHi'ld.  and  It  feems  fair  and  eauitable  that  the  party  In  default 
ouM  make  compensation   by   payment  of   Interest.   It   is   Incimibent 

the  Ctmrt  to  allow  interest  for  such  time,  find  at  such  ratr.  as  the 
"rt  may  think  rlpht.  Where  no  rate  Is  lixeil  by  tbe  parties  the 
»rt  has  a  jurlsdidlon  to  flx  it.  This  need  not  nei'es;.arlly  be  the 
Bl  rate:  Vil\i  of  Toronto  v.  Toronto  Ify.,  7  O.  L.  R.  V«;  190B  A.  C. 
I;  93  I..  T.  f,4r,. 

.^«  to  the  allowniin'  of  interest  on  a  claim  In  the  Master's  office:  M»Rt,.r-» 
;/"  Iltm,  i:i  (ir.  asr,;  Kuli  410  and  notes.  '•"'"■ 

.1  referee  ,m  toMnR  accounts  has  power  to  allow  Interest  when- 
"■alary  would  be  entitled  to  nllow  It:     lffortic!/-Ortin(il  v.    rfnn 
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THE  JUOIOATVRI  ACT. 


■flc.  35.  tn»uranvi!  Vo„  13  P.  R.  4r>9;   and  00  oJllouDts  t'lalmed  tor  work  an.l 

Hprvlres  aRre«d  to  be  phid  at  a  fixed  rate,  from  the  times  wtipn  they 
became  payable;    MiVHUo''gh   v.  Xt-wluvt;  1*7  Ont.  61'7. 

&luriiii2«i).  As  to  Intereat  on  mortgagea;  aee  Hulr  474,  and  ootoa. 

lni.,»Ri  Art  Thr  Intcrvtt  Alt  (R.  8.  C.  c.  r.t)l.  being  an  Act  paaaed  on  Rrounds 

of  public  policy  for  the  benefit  of  borrowers.  Its  application  cannot  Ij. 

waived:  Dunn  v.  Volonc.  6  O.  L.  H.  484. 

t'orelsn  Intereat  la  not  recoverable  on  the  amount  of  a  foreign  JudgiiK'iit 

'"''«"'"'        except  as  unliquidated  damages:  Solmci  i.  ulrafforil,  16  I>.  H.  7».  y.l. 

nor  on  an   award:   and   such   Interaat  does   not   begin   to   run   uiiu: 

notice  of  the  award  has  been  given  to  the  person  liable  to  pay:  Hiii/K 

\.  WUion.  18  P.  R.  44. 

t'rsud.  Intereat  Is  payable  on  money  obtained,  and  retained.  In  rraud  <i: 

the  plaintiff,  but  not  on  money  paid  by  mistake:  ^oAnjoa  v,  Tht  K\>i'j 
1904.  A,  C,  817;  91  U  T.  234. 


Whi.n  nlUii 
abl»  on 
delili   rrr 
uln  and 


Agreement 

for  aalc. 


38. — (1)  On  the  trial  of  any  issue,  or  on  any  assess 
ment  of  damages,  upon  any  debt  or  sum  certain,  pay 
able  by  virtue  of  a  written  instrument  at  a  time  certain. 
interest  may  be  allowed  from  the  time  when  the  dehl  nr 
sum  became  payable. 


See  TovMtey  v.  Wythet,  16  V. 
supra,  p.  19S. 


0.  Q.  B.  139:  .Vifulloiij*  V.  Cl.i 


"Debt  or  Ivm  CartsU.  ate,"— "The  Act  requires  that  the  ron 
tract  shall  ascertain  the  sum  and  the  time;  the  certainty  of  bntli 
muat  appear  from  the  contract.  But  atlll.  It  all  the  elementa  of  m- 
talnty  appear  by  the  contract,  and  nothing  more  la  required  than  an 
arithmetical  computation  to  ascertain  the  exact  sum  or  the  exait  timt 
tor  payment,  that  will  be  sulBclent:"  Prr  Undley.  L.J.,  In  Lomhin  c 
cf  D.  etc.  V.  S.  E.  By.  Co.,  1892,  1  Ch.  144;  see  also  1893,  A.  C.  4i»;  atiil 
UvCullouoli  V.  Clcmou',  26  Ont.  p.  473.  But  It  la  not  aufflclent  that  the 
debt  or  the  time  may  be  made  certain  by  some  procesa  of  calculation 
or  some  act  to  be  performed  In  the  future:  Sinclair  v  Preston  ::i  S 
C.  R.  408. 

Where  the  amount  recovered  on  a  bond  Is  damages  not  ascertalnahle 
until  judgment,  Intereat  will  not  be  allowed:  see  Sinclair  %■,  Pr.jl'.». 
31  a,  C,  R.  408;  Beam  \.  Biatty,  3  O.  L.  R.  343.  (but  this  case  was  ro 
versed  on  another  point.  4  O.  L.  R.  554);  but  Interest  Is  payable 
as  Intereat,  and  not  as  damages,  under  a  bond  having  a  condition  nr 
defeasance  to  make  void  the  same  on  payment  of  a  lesser  sum  at 
day  or  place  certain,  even  although  no  express  mention  ot  interest  !.< 
made  In  the  bond:  He  Dixon.  Heynes  v.  Diron  1899  **  Ch  .'>61'  lii'i  ■' 
Ch,  3lil.  '  ■  .     ■       - 

Where  a  money  bond  Dxed  no  time  for  payment.  Interest  iva- 
allowed  under  this  section,  from  the  date  ot  filing  the  claim  thereon 
against  the  debtors  estate,  there  having  been  no  previous  demand 
of  payment:  He  Dale.  3  O.  W.  N.  329.  332. 

Where  lessees  went  Into  possession  under  an  .igrccmeat  fnf  '■ 
lease,  and  there  was  delay  by  the  lessors  in  making  title,  and  the  ten- 
was  In  the  meantime  neither  paid  nor  tendered.  It  was  held  that  iiii.  i 
est  on  rent  In  arrear  did  not  begin  to  run  until  the  lessors  had  made 
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title:  He  Canadian  Ptu-i/tv  U.  W.  \.  iurnnlo.  5  O.  L.  K.  717.  In  appeal.  Bt.  SB. 
IW5,  A.  C.  '■'•'■i;   Toronto  v.  Toronto  llii.  Co..  7  (),   I,.   II.   TS;    iiHHt  A.  C. 
117    >3  L.  T.  6*(I. 

W'hcre  the  bbIp  nf  a  chattpl  wax  m't  abide  for  fraud  and  IIh>  (irtcf 
«u  orderpd  to  be  refunded,  the  uiw  of  the  rtialtel  by  plaliitlfT  watt  w>t 
dR  iC*lnit  the  Intcreit  on  the  purrhaae  money:  .\<Mlaon  \.  Auto  unit 
Taii  Co..  30  O.  L.   R.  r>f 


(2)  If  suoh  dubt  or  sum  is  imyalilo  othorwise  tlmn  by  whon  .iinw 
virtue  of  a  written  instnmient  at  a  tiino  certain,  interest  !ll.m.nd''.'f 
may  be  allowed  from  tbe  time  when  a  demand  of  pay  ''"'""'" 
ment  was  made  in  writinjr,  informing  tlie  debtor  tliat 
interest  wonld  be  elaimed  from  tlie  date  of  tlie  denmnd. 

TheM  provisions  are  founded  up  ;.  Imp.  Art,  ?.  A  i  Win.  4.  v.  4'J. 

Interest  cannot  be  allowed  on  nierrhants'  accounts  unless  a  demand  inttrfai 
of  iDterpflf   under  thU  section   Is  proved :   Inglit  v.   Wrtlington  Hotel  '^\^  "'••"i"- 
Co.,  '."J  C.  P.  387.     But  In  Michif  v.  Hi'vnotdi.  IH  U.  C.  Q.  B.  303,  310,  Tllawcd. 
Unper,  CM,  said:     "It  has  been  the   practice  for  a  very  long  time 
to  leave  to  the  discretion  of  the  jury  to  give  Interest  w  here  the  pay- 
ment of  a  Junt  debt  has  been  withheld,  and  we  can  find  no  good  rea- 
son to  depart  from  that  practice;"  and  in  ffprnre  v.  Hfntor,  lb.  277. 
:^i.  the  same  learned  Judge  remarked   that   "  Interest   is  In  praetlre 
mufh  more  frequently  allowed  by  onr  JurW-s  than  Rngliih  authorities 
KouM  seem  to  warrant." 

When  the  debt  or  sum  tfi  payable  by  virtue  of  a  written  instru-  D<>mand  of 
Bent  at  a  certain  time,  no  demand  Is  necessary  In  order  to  entitle  the  imerMt. 
Myee  te  Interest.  A  covenant  to  pay  bU  months  after  the  death 
jf  the  covenantor  la  a  covenant  to  pay  at  "a  certain  time:"'  Re 
Horner.  1896.  2  Ch.  188;  71  L.  T.  688;  and  interest  Is  usually  allowed. 
KlibOQt  demand  made,  on  buma  awarded  to  be  paid  at  a  particular 
Ime:  Tovrntley  v.  Wythfs,  16  V.  C,  Q,  B.  139. 

Where  the  Indorsement  on  the  writ  claimed  interest.  Boyd.  r,. 
«as  of  opinion  that  that  was  a  good  demand  of  Interest  under  the 
mtute:  IrvHn  v.  Victoria  Harh-'r,  Jan.  :i:nd.  1894  (not  reported); 
rat  the  mere  bringing  of  the  aciion  uppears  not  to  be  aufflcient  df- 
nand  where  there  has  been  no  specific  demand  of  Interest:  London, 
'hathatn  d  Dovr  Hy.  v.  South  Eastern  iiy.,  1893.  A.  C.  429;  t)9  I.. 
r.  637. 

It  has  been  held  In  England  that  a  printed  notice  at  the  head  of 
a  account  that  interest  will  be  charged  Is  not  a  sufficient  demand 
fithin  the  statute;  lie  Kdwarda.  65  L.  T.  453;  but  where  Interest 
«1  been  regularly  charged  on  sums  overdue  for  three  years  and  up- 
'■ards.  the  fact  that  no  objection  wa«  made  by  the  debtor  was  held 
0  be  evideore  of  a  promise  to  pay  Interest:  Itr  Anghsey.  1!t01.  2  Ch. 
*8;  85  L.  T.  179.  overruling  Re  Edtcard$,  supra,  on  this  point. 

Interest  may  be  allowed  upon  a  solicitor's  bill.  If  a  demand  In 
"■itlnK  Is  made  for  it:  Rf  MrTUrr.  9.  P.  R.  21-'i;  mid  ^f  Tki'  .^nii'-itnis 
'"■i  fR.  S.  0.  c.  159).  B.  63. 

Although  interest  cannot.  In  the  rases  provided  for  la  this  section.  Discretion 
fallowed  without  a  prior  demand.   It   Is  still   In  the  discretion  of  thej'^y"""  " 


li)S 


TBI  JUOICATUm  ACT, 


■■<!.  S5.  Judge  or  Jurjr  to  diMllow  Inlermt  In  Mich  mwii,  tvrn  thounh  a  dcnian'l 

b«  proTtd, 

\Vh(>ri<  money  haii  bffn  pnlil  by  mlstiikr.  Intprpit  on  It  will  not  ti>> 
allowed  In  favour  ot  the  payer;  Barbfr  r.  Clitrk,  w  tint.  .VJ*.';  ]v 
(Int.  App.  435;  Johnion  v.  riii-  Klin,  1904.  A.  C.  817:  !>l  U  T.  ::li. 
but  wbere  moneys  of  nn  eitate  were  dintrlbuted  under  ii  Jutlinnent  mdIi- 
Hequenlly  reversed  for  Irreitularlty.  the  paypta  were  ordered  to  refiinil 
with  Intereat  from  thp  commpnrptnent  of  the  prorepdinxa  to  net  artiili. 
the  Judgment:   I'ffnrr  v.  LriHt,  Boyt'  Homi'  v.  Lfuin.  r>  O.  L.  n.  (Jni 

Where  nn  action  wai  brought  upon  a  written  axreenicnt.  allent  an 
to  Intereat,  to  recover  the  amount  of  net  proflts  of  a  buxineeH  for  a 
period  ending  lat  .May.  189.'.  aa  aarprtalned  In  the  manner  provlrtfrt 
tor  In  tbs  agreement,  but  not  ao  aacertalnad  till  after  the  time  Dxr.i 
thereby,  and  It  waa  adjudged  at  the  trial  that  the  aarertalnment  uuk 
void,  and  a  reference  was  directed  to  a  Master  to  take  an  account,  tt 
was  held  that  Interest  was  not  recoverable,  (U  under  s.  ^4,  as  in  :t 
case  In  which  It  had  bpen  usual  for  a  Jury  to  allow  It,  because  no  detil 
existed  which  was  payable  till  ascprtalned,  either  In  the  manner  jim 
vided  In  the  agreement,  or  by  the  account  taken  In  the  action: 
nor  (12)  under  s.  .I!)  (1).  because,  the  mode  of  computation  provided 
by  the  contract  being  departed  from,  there  was  no  certainty  as  tn  the 
amount  payable,  nor  lime  of  payment:  VcCullouvA  v.  Clemoie  'r, 
Ont.  4n7. 

Ri.lf  in  A«  regards  the  rule  followed  by  Courts  of  Equity   In   the   allow- 

Kii'lir-  ance   of  Interest.   Bacon.   V.C ,   said.   In   Spalall    v.   Comfonliiiidi.   :o 

W.  R.  823.  "  I  take  the  law  of  this  Court  to  be  perfectly  clear  and  dls 
tinct.  and  to  have  prevailed  for  centuries,  that  upon  the  wronjtfiil 
withholding  of  a  debt,  the  party  who  wrongfully  withholda  it  Is  lliiMi- 
to  pay  Interest  upon  that  debt.  A  Jury  might  always  him 
given  It,  I  ifl  not  say  It  did,  but  It  might  always  hare  given  It  at 
law.  But  without  reference  to  what  a  Jury  might  do.  this  Court 
ha^  given  It  In  numberless  Instances:"  see  ftodpcr  v.  Comptoir 
■fBlcomptc  dc  Ports.  I^  R.  3  P.  C.  41:3;  but  It  Is  said  that  as  regards 
legal  claims  the  Courts  of  Equity  always  followed  the  law:  see  p-r 
LIndley.  I,.J..  London,  Chatluim  >f  Dotcr  fty.  v.  .«oii(*  Eattrra  Uy., 
1S9J.  1  Ch.  at  p.  142:  Bool*  v.  Lcycctler.  3  My.  4  Cr.  459;  1  Keen.  247, 
"•'••  fsually  Interest  at   the  rate  filed  by  the  parties  Is  recoverable; 

but  not  If  It  contravenes  the  provisions  of  The  Intrrmt  An:  see  /)«»« 
v.  Miilonr,  lupr'i.  ]i.  196;  but  where  no  rate  Is  Bxed  by  the  parti™ 
the  Court  has  a  discretion  as  to  the  rate  to  be  allowed:  usually  the 
legal  rate  will  be  allowed,  but  a  leaser  rate  may  In  certain  cases  lie 
deemed  proper:  ace  Toronto  v.  Toronto  Kii.,  suprii.  p.  197.  where  only 
4  per  cent,  was  allowed. 

M'/n.n.  ..  ^^^".  '"''«""'"'  ''»'  '»''"  recovered  for  a  sum  of  money.  pay.iWe 
with  Interest  until  paid,"  It  Is  doubtful  whether  the  rate  reserverl 
by  the  eonfract  can  be  recovered  after  Judgment-  aee  Htiltun  v  fv,|. 
rro!  Bonk.  9  P.  R.  368.  In  Kykrrt  v.  St.  John,  4  Ont.  App.  213 :  I" 
s.  C.  R.  2,8.  It  was  held  that  the  contract  became  merged  In  llie 
Judment.  and  only  the  Interest  payal)le  under  the  Judgment  could 
be  recovered.  But  In  Popple  v.  .S'l/li:, sfcr.  22  Ch  D  9S-  47  L  T  S  .' 
It  was  held  that  the  difference  hetween  the  rate  payable  liy  tlic 
contract,  and  the  rate  recnverod  on  the  j.idsmcnt.  for  the  period  b<flw."-  :■ 
the  reiovering  o(  judgmenl  iind  payment,  might  be  recovered  in  a  siiii- 
sequent  action;  and  see  19  C.  L.  J.  21;  .i.e.  Economic  Life  .4,.c,-.  Co. 


L  T.  109- 
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,,  I'lMritt'.  8.'  L.  T,  r>BT;   but  ***  Kx  p,  fwingt,  2.i  Ch.  U.  338;;   :uSm.95. 
.  T.  IM- 

(3)  In  iirtioiis   for  llii'  (•i)iivfi!*iciii   of  kooiIs  or  forint.r..t 
irespSBs  (/('  UftniK  nsporliitis,  tlii>  jury  iiiiiy  gwo  iiit»'ri'»t  u'in."'.' 
in  the  nnliire  of  (llllllaKi'^*  over  iiikI  alwvo  tlic  valiii"  of  tlu'  I'MoI/  " 
joods  at  the  time  of  tlio  ooiiviTsiou  or  soizure,  uiid  in 
ictions  on  policies  of  iii.surani'i-  iiiny  ({ivf  interest  over 

md  above  the  money  reeoveruble  tliereou. 

Aftir  loodi  arf  plui-eil  tn  th*  I'UMtody  of  thn  Itiw  '  ux  luiUucc. 
Dttie  hiuJi  of  a  ilierlff  or  rmelvvr.  tbt»  lUbillty  of  lli.'  I  *'n')ADt  :  " 
ntfrnt  OQ  the  value  of  aut-h  gooUe  cciietB;  firui,  h  ',  /'"j  Co  \. 
)r,ttu,  1S92,  A.  C.   1««. 

(4)  I'nieBS  otherwise  ordered  by  the       m.I.  ii  \"t'i.'  '•    •     >■<> 
)r  judgment  shall  hear  interest  from   liu;  iiu.e  of  Hi" 
■enderinK  of  the  verdiet.  or  of  ^liviti".  \]\v  j'lMiiin'ot,  as 

lieoase  may  be,  notwitlistaniliiii;  that  On-  eii'iv  i.t'  j.idt;- 
nmt  shall  have  been  sus|H'niled  by  any  pru.io'.in!'  ii 
lie  action  ineludintt  an  appeal.    3-4  (ieo.  \'    '•.  I'l.  s.  Xt. 

Interest  does  not  run  from  thp  date  of  tlip  verdict,  whert^  the  Judg. 
]»t  [i  expreealy  direotetl  to  be  entered  at  n.  future  dajr:  McLaren  r. 
'QKOda  Central  Kv.  Co.,  10  P.  R.  ?28;  and  where  a  veriHct  la  entered. 
ubiect  to  an  award,  the  amount  of  the  award  dopit  not  bear  Interest 
rom  the  dale  of  the  verdlrt:  Hope  v.  Ht-aitv.  '  P.  H.  39;  and  nee 
roodruff  V.  Canada  Ouaranltc  Cn.,  8  P.   R.  .'il'J. 

Where  the  entry  of  Judgment  Is  atayed.  the  Interest  nevertheleas 
UM  from  the  dale  of  the  judgment :  T<il6o(  v.  Caamndn  C.  C.  Co..  33 
-  L.  J.  735;  17  r.  L.  T.  336;  and  see  Itulr  512. 

Where  the  judgment  declares  a  chnrge  of  money  upon  land  without 
npwlng  any  personal  liability.  It  bears  Interest  unless  otherwise 
rdered:  R,.  Drax.  1903,  1  Ch.  T8I:  SS  L.  T.  .".10;  although  the  contrary 
ai  held  In  tunc*  v,  .SK'rritt.  .',  Tr.  Eq.  494. 

.Vn  Interlocutory  order  for  p:iynipnt  of  costs  was  held  to  be  a  Judg-  Orderi. 
lenl  within  Imp.  Act.  1*2  Vict.  c.  ItO.  s.  28.  and  to  carry  Interest 
n  the  coats  from  the  date  of  the  order:    Taylor  v.  Urn'.   IS94.   1  Ch. 
K;  TO  I,.  T.  232;  see  also  R.  S.  O.  c.  83.  a.  S. 

The  Interest  Included  In  a  judgment  Is  a  part  of  the  claim  for  the 
urpose  of  determining  the  scale  of  costs  applicable;  .Valcoim  v.  Lrtja. 
>  P-  R.  ".">:  but  not  the  Interest  which  accrues  on  th«  verdict  or 
idgment  under  this  section;  Rproulc  v.  Wilson.  15  P.  R.  349. 

Where  the  Judge  at  the  trial  of  an  action  for  unliquidated  damages  Unlimiiadtid 
Ismlsses  it.  and  the  judgment  is  Bubsequenliy  reversed,  and  damagea 'l"'""-' > 
re  awarded,  interest  will,  unless  otherwise  expressly  ordered,  only 
in  on  such  daniiiges  from  the  date  of  the  judgment  awarding  them ; 
o"«"!tt  V,  F.M.-nti.-.  190r,.  2  K.  B.  .-ilO;  iind  >-vf  Burhtml  v.  E,t,h-. 
*»•'.  A.  C,  oBO;  ii3  L.  T.  313;  ,ili,;t  v.  Jnfflis  referred  to  by  MacMahon. 
.  to  Korton  V.  Ontario  AecMent  Co..  2S  liar..  1908— and  where  there 

a  reference   to  ascertain   damages.    Interest   on   the   damages   will 
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run  from  tlio  date  of  the  report,  and  not  from  the  date  of  the  Judgnitn 
or  order  of  reference:  .-Isfioi-cr  Fluor  Spar  Mim-s  v.  Jackaon  1911  ■ 
Ch.  3.".;;  lO;  L.  T.  33-1. 


caulinn  or 
«rtiSc«te 
registered 


Kxcrpiion. 


Mode   or 

rpKiMerinff. 


When    not 

i>sued   or 
rpKiHtered. 


CEBTIFICATE  OF  LIS  PEXDEXS. 

36.— (1)  Tlic  institution  of  an  action  or  the  taking  nf 
a  procectling,  in  wliidi  any  title  to  or  interest  in  land  is 
brought  in  question,  shall  not  be  deemed  notice  of  the 
action  or  proceeding  to  any  person  not  a  party  to  it. 
until,  where  the  land  is  registered  under  The  Land  Titlis 
Act,  a  caution  is  registered  under  that  Act,  nor  in  otlior 
cases  until  a  certificate,  signed  by  the  proper  officer  of 
tlie  Court,  has  been  registered  in  the  Registry  Office  tif 
the  registry  division  in  which  the  land  is  situate. 

(2)  The  certificate  may  be  in  the  following  form  :— 

-I  certify  that  In  an  action  or  proceeding  in  the  Supreme  Court 

mterejt  Is  called  In  question  In  the  following  land   {describing  it.y 
Dated  at  {stating  date  and  place). 

(3)  Subsection  1. shall  not  apply  to  an  action  or  jiru- 
ceeding  for  foreclosure  or  sale  upon  a  registered  mort 
gage.    3-4  Geo.  V.  e.  19,  s.  3fi. 

"'    deann^  ^'wlf'.TT  °,'  "  l\'  """'''"  '"  ""'"■»  '°  P"'""'  subsequent!,- 

,!^     f .    .?    '.*  '""''  *■""'  •"  "■"  ""'J«<^'  <"  "•»  '<»•  and  theV  take 

subject  to  the  rights  of  the  parties  as  ultimately  declared  in  the  action 

t  cannot  avail  to  give  a  plaintiff  priority  ove,  any  prior  unreglsterM 

Instrument:   Clergue  v.  McKay.  «  0.  I,,  r.  51:  8  0,  l!  R.  M 

As  to  the  doctrine  of  lis  pendens:  see  notes  to  «iilc  404. 

As  to  the  effect  of  a  lis  pcri<icBs.-  see  Price  v.  Price,  35  Ch.  D.  «i;. 

Where  the  plaintiff  desires  to  register  a  cerllllcate  of  H»  p™;',,,, 

pm.:rzwd^,:i-:  -  ^:,-— -  ri:; 

Le7".nd   staulH-H"";!:   ";T   ■"   "^^   precise   .rnln'o?'' 
»"  d   cfalm    g'°;  Hen"':".""  ""  "  ™^'^  ■"  '--"-"  e7rocee,L": 

C.  L.  .1.  32')-  4  r   T    T    -00   ,,  ,    ,  -°*'   ''''""""'  '•■  CranMI.  M 
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!  vacAted  on  motion  before  a  Judge  in  Chambers:  uec.  37  (1)  infra.  s«c.  37. 

tbe  suit  ostensibly  brings  the  title  to  land  In  question,  but  Is  an 
usory  suit  brought  In  order  to  register  a  tia  pendent,  tbe  action  may 

disnilsMd  on  an  admission  by  the  plaintiff,  as  to  the  real  nature 

the  ault;  but  otherwise  it  must  be  disposed  of  in  the  regular  way. 

tbare  la  not  such  an  admlBsion,  but  the  affidavits  clearly  shew  the 
iture  of  the  suit,  an  order  may  be  made  by  a  Judge  directing  a 
eedy  trial;  see  Jameson  v.  LaitiQ,  7  P.  R.  404;  SJteppard  v.  Kennedy, 
pn. 

A  plaintiff  may  not  register  a  Us  pendens  merely  to  prevent  a  Vncatinn 
fdidant  from  alienating  land  which  would  be  liable  to  satisfy  the"'  p«i>(iena. 
dgment  If  the  plaintiff  should  succeed  in  the  artlon.  An  action  for 
St  purpose  will  not  He,  and  the  regifitration  of  a  certificate  of  It's 
flienj  may  be  vacated  on  motion:  Westloh  v.  Brown.  Referee  in 
lamlKrs.  5th  June,  1S78;  see  Newton  v.  NevHon.  and  JfationaJ  Pro- 
ncialBank  v.  Thomas,  supra,  p.  '>T);  also  ^^'hitr  v.  White,  supra,  p.  200; 
•pStfm  V.  Patton.  26  Gr.  597:  Robinson  v.  Pirkerinff.  50  L.  J.  Chy. 
7;  Green  v.  Temple,  6  O.  W.  R.  15.  A  certificate  of  lis  pendens 
lued  before  the  action  was  actually  begun  was  set  aside:  fit.  Louis 
O-Callaghan,  13  P.  R.  32C. 

Where  a  certificate  of  lis  pendens  is  registered,  a  defendant  In  en- 
led  to  appear  gratis  and  anticipate  the  servl.e  upon  him  of  actually 
iued  procL'ss,  so  as  td  compel  the  plaintiff  to  proceed  promptly: 
Taggart  v.  Toothe.  20  C.  Ia  J.  175;  PouJton  v.  Lee,  7  P.  R.  415. 
tiere  an  appearance  is  so  entered  gratis,  the  defendant  should  serve 
tlce  thereof  on  the  plaintiff's  solicitor:  Vigi-on  v.  Northcote,  12 
L.  T.  101. 

Semhle,  a:i  action  will  not  He  for  maliciously  registering  or  main- 
ning  the  registration  of  a  Us  penrlms:  see  Cowan  v.  Macnuhni.  5 
C.  R.  495. 

Provision  has  now  been  made  by  sec.  37  post,  for  the  discharge 
a  certificate  of  lis  pi'mlrtis  where  the  plaintiff  does  not  promptly 
KttA  with  his  action.  Before  this  enactment,  where  a  lis  pendens 
i  been  properly  Issued  and  registered.  It  (ould  not  be  vacated 
iding  the  action:  Foster  v.  Mnore,  11  P.  R.  447.  a  case  of  fraudu- 
t  conveyance. 

The  registration  of  a  certificate  of  an  order  dismissing  the  action  Is 
lufflclent  discharge  of  a  lis  pendens:  Tedford  v.  Tedford.  7  C.  L.  T. 
';  Oraham  v.  Chalmers,  2  Chy.  Ch.  53. 

It  may  be  observed  that  the  concluding  words  of  the   section    dis-  MnrtRaBP 
islng  with  the  registration  of  a  certificate  of  lis  pendens  in  actions"'^'''""' 
foreclosure  of  sale,  do  not  expressly  rrovide  that  the  institution  of 
h  actions  shall  be  deemed  notice  thereof  to  any  person  not  a  party; 
■  does  the  clause  extend  to  actions  for  redemption. 

37.— (1)  Wliere  a  caution  or  eertifioate  is  rctjiHtered,  ^rd.,- 
(1  the  plaintiff,  or  otlier  party  nt  wliose  instance  it  «uMo7..r 
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prn.'opdinff.  a  .Tiid<;o  of  tlio  Ilish  Court  Division  may ; 
any  time  make  an  order  vaoatinsr  tlic  caution   or 
rtilicate. 
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Upon    other 


R*i:lstration 


(2)  Where  a  caution  or  certificate  is  re^stered,  and 
I.  the  plnintiff's  claim  is  nut  solely  to  recover  land,  or  iui 
estate  or  interest  in  land,  but  to  rei-over  money  ur 
money's  worth,  chargeable  on  or  payable  om  of  iatiij. 
or  some  estate  or  interest  in  it,  or  for  the  payment  iil' 
which  he  claims  that  the  land  or  such  estate  or  interest 
ought  to  be  subjected,  or  where  the  plaintiff  claims  laml 
or  some  estate  or  interest  in  laud,  and,  in  the  alteruall\(.. 
damafres  or  compensation  in  money  or  money's  wortli. 
a  Judge  of  the  High  Court  Division  may  at  any  tim,' 
make  an  order  vacating  the  caution  or  certificate  uij.m 
such  terms  as  to  giving  security  or  otherwise  as  may  ii,. 
deemed  just. 

The  'faudon'  referred  to  In  the  above  sub-sieotlon  Is  the  fciulv:,!,,,' 
under  The  Land  Tllirs  Arl   ( R.  S.  o.  0.  120)   for  a  oertlflrate  of  Ii, 

(S)  A  Judge  of  the  High  Court  Division  may  at  nm 
time  vacate  the  registration  upon  any  other'  giouiiil 
which  may  be  deemed  just. 

(4)  On  an  application  under  this  section,  the  Jinl-v 
may  order  any  of  the  parties  to  the  application  to  pav 
the  costs  of  any  of  the  other  parties  to  it,  or  mav  maU 
any  other  order  with  resjiect  to  costs,  which  under  all 
the  circumstances  may  be  deemed  just. 

(."))  The  order  vacating  a  caution  or  certificate  sliall 
be  suliject  to  apjieal  according  to  the  practice  in  like 
cases,  and  may  he  registered  in  the  same  manner  as  a 
judgment  atTecting  land  on  or  after  the  fourteenth  day 
from  the  date  of  the  order,  unless  the  order  is  meauwiiil'c 
reversed  or  its  registration  is  postponed  or  forbitMca 
by  an  order  of  a  Judge  of  the  Iligli  Court  Division. 

(0)  Where  a  caution  or  certificate  is  vacated,  any  per- 
son may  deal  in  respect  to  the  land  as  fully  as  'if  (lie 
caution  or  certificate  had  not  been  registered,  'and  it  sliall 
not  be  incumbent  on  any  ))nrcliaser  or  mortgagee  l.i 
en(|uire  as  to  the  allegations  in  the  action  or  proceediii- 
and  his  rights  shall  not  ho  affected  bv  his  beiu"  awatv 
of  such  allegations.    3-4  Geo.  V.  p.  19,' s.  37. 

SuHectlons  3-6  apply  oitly  where  the  Ii,  pnidens  has  been  reglfi,  r,,l 
by  an  opposite  party:  .IKmiUvrav  v.  WiUiams.  4  O  L  R  <t  ^ 
party  by  whom,  or  for  whose  beneBt,  a  ;i,  p,n„.„.  has  bwn  ngl  ,  r.  il 
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aay  obtain  fi  iiurlf  an  ordtT  vacating  It  and  may  rt'gliiif  r  the  urdcr  Stci.  38.  33. 
t  aDy  timpi  Jb. 

The  object  of  delaying  ttie  reKistratloii  of  orders  vacating  a  Its 
.'ndcns.  15  obvlous'y  to  prevent  a  plaintiff  from  Iw'lng  pi-i>jndlccd  In 
lie  the  oi*der  should  be  reversed.  It  iB  iiuestlonable  whether  any 
rder  vacating  a  certificate  of  (i*  ptiid'ntt  obtained  by  a  defendant  can 
e  leially  registered  iintil  after  the  fonrieen  days,  even  though  the 
rder  be  made  by  consent:  at  the  same  lime,  it  Is  to  be  observed  that 
ut)-8ectlon  (6)  seems  to  enable  persons  to  deal  with  the  land  as 
oon  as  the  oertlflcate  Is  vacated,  even  befi-re  r-glstratlon  of  the  order, 
'he  proper  way  to  construe  these  sub-sections.  '>  and  f>,  however,  is 
rotably  to  treat  a  certlfleate  as  not  "  vacated  "  until  the  order  vacat- 
Qg  it  Is  actually  registered. 

Tlie  Master  in  Chambers  or  other  ofllcer  having  lilte  Jurisdiction 
light  formerly  entertain  the  motion:   but  see  now  Huh-  -OS  M2). 

Ad  order  refusing  to  vacate  a  certificate  is  not  in  terms  appealable 
nder  this  section,  and  ha^  been  held  to  be  not  apitealabte  under  Ruh's 
m  or  507;  Hodge  v.  Hallamorr.  18  P.  K.  447. 

SITTIXOS  AND  DISTRIBUTION-  OF  BUSINESS. 

38.— (1)  Tliere  slmll  be  a.s  many  Divisional  Courts  of  iwvi.ion.i 
he  Appellate  Division  as  are  necessary  for  the  proper  Avp^itai. 
Icspatch  of  the  business  of  the  Division. 

(2)  There  shall  at  all  times  he  at  least  two  of  such  Tiii.ft«,. 
^visional  Courts.  (wi'i'"' 

(3)  A  Divisional  Court  shall  consist  of  five  .lucJifes.     »<"» . 

See  post  sec.  41  (1). 

(4)  The  Divisional  Courts  shall  be  numbered  consccu-  To  b« 
ively.    34  Geo.  V.  c.  10.  s.  .38.  "umbmd. 

39.— (1)  The  fir.st  Divisitmal  Court  shall  consist  ofrini^^^^i 
be  Chief  .Tusticc  of  Ontario  and  the  four  Justices  of  cuon 
ippeal. 

(2)  The  Judges   of  the  Supreme  Court  shall   at   a  Anii««i 
leetinp;  to  be  held  in  the  month  of  December  in  each  jndKi""to? 
ear  and  not  later  than  the  second  Monday  in  the  month.  DwJion.i 
elect  from  aniong  the  Judges  of  the  Bigh  Court  Divi-*^""" 
ion.  the  .iudges  to  constitute  the  second  Divisional  Court 

or  the  next  ensuing  calendar  year,  and  when  such 
election  has  been  made,  the  .iudges  so  selected  shall  be 
lie  .itiil.ircs  to  C(  nstitute  tliiit  Divisional  Court  for  that 
ear. 

(3)  Whenever  the  volume  of  hiisiiicss  in  the  APP*'- *y,'"','°„"*,' 
ite  Division  requires  that  an  additional  Divisional  Court  conn.. 
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or  additional  Divisional  Courts  be  constitutefl.  I  hi' 
Judges  of  (lie  .Supreme  Court  shall  select  the  judy,  < 
to  constitute  such  Court  or  Courts. 

(■i)  The  first  and  second  Divisional  Courts  shall  lif 
permanent  Divisional  Courts,  and  those  constitute, 
under  the  pro\isions  of  subsection  3  shall  be  temporarv 
Divisional  Courts. 

(J)  In  the  event  of  the  Judges  of  the  Supreme  Court 
failing  at  the  prescribed  time  to  select  the  judges  wh.. 
are  to  constitute  the  Divisional  Courts  or  auv  of  flicin 
the  selection  may  be  made  at  a  Inter  date. 
_  (6)  Whenever  occasion  retjuires,  a  judge  of  iiuv  |)i^i 
sioral  Court  may  sit  in  tlie  place  of  a  judge  of  am-  „tl.,.r 
Divisional  Court. 

(7)  Whenever  occasiou  requires,  a  judge  niio  i^  nn' 
a  member  of  a  Divisional  Court  iiuiv  sit  in  the  place  ,.r 
a  judge  of  any  Divisicmal  Court. 

(8)  Subsections  G  and  7  shall  applv  where  a  vacancv 
occurs^  in  a  Divisional  Court  by  the' death  or  resigui,' 
tion  of  a  .ludge  or  otherwise,  until,  in  the  case  of  the  tii-t 
Divisional  Court,  his  successor  is  appointed,  and  in  the 
fase  of  any  other  Divisional  Court  until  his  Micces.or 
IS  selected,  as  pro\-ided  by  subsection  !). 

(9)  Where  a  vacancy  occurs  in  a  Divisional  Cent, 
oxceirt  the  .'irst.  by  the  death  or  resignation  of  a  juth-e 
or  otherwise  the  .Tudges  of  the  Supreme  Court  at  "ii 
mee  mj.  called  fo,  that  purpose  shall  select  a  jud.^e  to 
fill  the  vacancy  for  the  remainder  of  the  ^•ear  for  wltieh 
(he  .iiidge  whose  place  he  is  selected  to  fill,  "was  selectetl. 

(10)  A  Judge  wlio  .sits  in  the  place  of  a  judge  of  a 
nivisioiial  Court  shall  be  conelusivelv  deemed  to  h-ne 

een  ent,.  ed  and  4ualified  to  so  sit,  within  the  „,:. 
ot  the  next  preceding  four  subsections. 

tl>e"ci..ti"t"  "''"  ''"',  '"'  '"  "  '^"•'^'''"'"  <■"-"■'  "" 
>mr  Z  '"'>"  "I'l^""'-  ""'tter  or  proceeding  therein 

ia>  gne  mdgment  notwithstanding  that  he  has  eeaM-l 
<"  be  a  .ludge  of  that  Court. 

IV,!.',;'   '^  ''r'"''  ''"'"  '""  '"  ""  ""'  '"•'"■'•"?  of  an  app,>al 
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40.  Neither  tlie  Chief  Justice  of  Uutario  nor  any  of»«»  -i""- 
ilie  Justices  of  Appeal  shall   without  his  consent   be ^r'n'mir""" 
assigned  to,  or  required  to  perform  any  duty,  except  such  ""'ArJJL'r' 
as  appertains  to  him  as  a  member  of  the  Appellate  Divi-  Ji'.'ig;;,.^',, 
sion.  ;^-4  Geo.  V.  <■.  19,  s.  40.  •iiZ:^' 

41.— (1)  Appeals  to  a  Divisional  Court  may  be  h^aril  >'™'|j;^^«" 
and  disposed  of  by  a  court  of  four  judges.  .i.i..-.i. 

[i)  Subsection  1  shall  not  apply  to  appeals  under  The  J;'';^",.;',',",,,,,,, 
Ihttario  Citnlroverled  Elections  Act  or  to  cases  and  mat-  [r;"!,'.,,;^' 
ters  wliicli  come  before  the  Court  under  the  provisions  of  jj«^;";r,'^j  ^  1 1 
ihf  Criminal  Code,  all  of  which  shall  be  heard  and  dis-R'sV-  ■■  no 
posed  of  by  a  full  court  of  five  judges.    ;i-4  (Jeo.  V.  >■. 
\9.  s.  41. 

42.— (1)  There  shall  be  at  least  monthly  sittings  of  a  s;™;^'',,, 
Divisional  Court,  except  during  vacations,  and,  subjwt  [.'J;;','';'""' 
!o  subsction  2  and  to  the  Eules  and  to  any  other  ar- 
rangement between  the  judges  constituting  the  Divi 
*ional  Courts,  such  courts  shall  sit  in  alternate  weeks, 
but  nothing  in  this  section  shall  prevent  a  sittings  from 
being  held  during  the  long  vacation. 

(2)  The  Divisional  Courts  may  sit  concurrently  and  ^'Jj'w  i^^u 
shall  do  so  whenever  necessary  for  the  proper  despatch  ™;fiy 

of  business. 

(3)  In  the  absence  of  the  C'hii'f  .Justice  of  (")ntario.  or  J'jj^^'',';^" 
if  he  is  not  a  member  of  the  Court,  the  judge  entitled  to»ij".|;j"  "' 
precedence  over  the  other  judges  present  shall  preside,  '"-licf 
U  Geo.  V,  c.  10.  s.  42 


ersisRss  ix  iiirtii  coiirt  division-  to  bf.  msposEi)  ok 

JUDGE. 


43.- 


the   High,""' 


(1)  Kvi-ry   action   and   proceeding  ...    .....   ^-s"  ,,„  ^.^^.j 

Court  Divisifn,  and  all  business  arising  out  of  it.  cx.opt  j'J'''^"'" 
as  hereiii  ntherwiso  expressly  provide<l,  sliall  be  heard, 
iletenniiH'd  and  disposed  of  before  a  .Fudge,  and  where   .i,ia.;  i.. 
be  sits  ill  ('(iiirt  he  shall  constitute  the  Court,  (n)  '.ile'cmm. 


(at  This  It]  the  aame  in  effpcl  as  the  cnHrKiiPU*  lii  the  Enn.  .1,  .\, 
ISTt:,  «,  IT;  and  iu  an  txtehKiim  ot  tiie  authority,  prevloui^y  f»  Ont. 
I-  A.  1.SR1.  possessed  in  Ontaiio  by  .1  .IiidRt'  of  the  Common  Law 
'oiirts  under  the  .administration  of  .TnFtire  .\rt.  1*71  iR.  S.  O,  1877. 
I'.  r.O,  s.  JSI);   Sep  f'oo/WT  V.  rrntr^il  thiL  }t>t  .  4  Out.  L'SO. 


8«c.  n. 

lu  rcaerv. 
qiiFilfons 


hoIditiR 
Courts,  etc. 


THE  JUDICATIBE  ACT. 

(2)  Subject  to  section  .')2,  a  Judjre  of  tlie  Hisli  Court 
'      y'>ivi8ion   .sliall    decide   all   questions   coming    proj)erl\ 
iwfore  him.  and  shall  not  re8ei\e  any  case,  or  any  ixiim 
in  a  case,  for  the  consideration  of  a  Divisional  Court. 

Sfe  Eng.  J.  A.  1873,  a,  46;  J,  A.  1873.  >.  23;  and  J,  A,  1876,  «.  17 
In  Bcntchor  \.  Cohy.  52  L,  J,  Q.  B.  398;  48  L.  T,  533.  It  was  hclj 
that  notvithatandlllK  the  Brst  clause  of  this  section  a  Judge  at  .\ui 
Print  may  leave  any  party  to  move  a  Divisional  Court  for  Jndfmfnt 
and  that  the  words  "  so  tar  as  Is  practicable  and  convenient "  above 
should  be  Interpreted  to  authorlie  that  course.  This  decision  would 
not  seem  to  be  applicable  In  Ontario  as  the  Imp.  Act  contains  no 
clause  similai  ri  sub-sec,  (2)  above. 

Where  'a  special  case  on  the  pleadings"  had  been  referred  lo  a 
Divisional  Court  In  forgetfulness  of  the  above  sections,  the  application 
was  turned  Into  a  motion  and  heard  under  Kiitr  220-  Tm  v  T  l  i- 
Ont,  133.  .......  I,. 

In  re  Vii«tii,  Rose,  J.,  dirwted  an  Ibiuk  to  be  heard  before  a  IJivl- 
slonal  Court,  and  It  was  beard  and  dlspoKd  of  by  C,  P,  Divisional 
Court,  Hlh  ,Ianuary,  1S96:  but  3K  Hoo4-Barr,  v,  CtlMrart  72  L  T  IM 
W,  N.  ISlt,^  34,  ....  1,-.  I.   .    H, 

Ordinarily  all  causes  ought  to  be  be«4  In  open  Court-  »«)  v 
scot,.  11.13,  A.  r,  4,7;  109  L  T.  1 ;  R^4  v  .,.„  ,1914,  o  W  »  ,« 
.an  action  to  anmi!  a  marnagel;  but  a  hearlnc  in  .om.  .-.i  may  b-  ■! 
lowed  in  a  proper  case:  see  Cltland  v.  CMond,  109  u  T  744-  w«Ii„, 
ll.omp,o„.  31  Ch,  D,  :,:,.  ,an  application  to  restrain  a  sollcllo;  from^  ,- 
closing  communications  made  to  him  contidentlally  aa  such  solicitor 
and  s»e  ^.•  L,  T,  Jour.  297,  and  observations  of  Lord  Fitzgerald  m  Va> 

fn^fs  ;■   t"T"   "  r"""-  ^'^   -"•■•  """  "'"=>»  '"  ^.rC  L.  J  t 
and  88  L.   I.  Jour.  4i),  V2:'..     Where  a  cause  Is  heard   i„   ,;,m.r.   i,  iJ 

mTTcl'  "i^ZZ  '"  "JI'^'h   "  """^  "'  ""  "'^""'^^   >"■  «<'r,in.,..K 
V   »co«,  ..pro."  ""  """  '""'  *''"'°'"  """"■":   ■'""> 

fln^JV^t,  ^'"Wratlv,.  authority  of  decisions  of  a  single  Judge  o- 

'  nZl^  y""""  "'"'"  ""  '""^  "'  "  Divisional  Court;  J  Ta^cr.,' 
V,  DrUigon  Bay.  ,!,■ ,  Co..  23  Q.  B,  D,  242. 

(3)  All  such  arrangements  as  may  be  necessarv  or 
liroper  for  the  holding  of  any  of  the  courts,  or  the  trans- 
action of  business  in  the  High  C.urt  Division  or  -l,.. 
assignment  from  time  to  time  of  ludges  to  hold  .«. 
courts  or  to  transact  such  business,  shall  be  „,ndc  In 
the  .Judges  of  that  Division.    .T4  Geo  V  c   1<1  s  4'{ 


SITTI.VflS  FOR  TRIALS. 

su,i„„  ,.r        44,^(1)  There  shall  be  as  manv  sittings  of  the  iVvV 
f  ourt  Pivision  in  and  f,„-  every  county  as  are  re.|,iired 
or  the  inal  of  civil  ,.ause,s,  matters  and  issues  and  f„r 
the  trial  ..f  cnnmial  matters  and  proceedings. 
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(:!)  Separate  sittiiijfs   may   lie   lieUI   tor   the   trial   of '"  " 
ciril  oajises,  matters  and  issues  wliioli  are  to  be  trietl  "I'ffl'J," 
witliont  a  jury  and  separate  sittings  for  tliose  wliipli  i"»y '»  i"i'i 
are  to  be  tried  with  a  jury,  and  separate  sittings  may 
also  be  held  for  the  trial  of  criminal  matters  and  pro- 
ceedings. 

(3)  Sittings  may  lie  lield  enneiirrently  or  separately  sinin,. 
as  may  be  dire('te(l  by  the  judyes  aiJpiiintiu};  tlie  days  ranonr 
therefor  or  by  the  judges  prrxidiu);  at  such  sitliu.irs. 

(4)  Subject  til  tlie  Kules.  where  a  »itliiiif»  is  held  for.'nry  ...r, 
the  trial  of  civil  causes,  matters  ami  issues  whii-li  areiricd. 

to  be  tried  with  and  for  those  which  are  to  lie  tried  with 
out  a  jurj-,  separate  lists  shall  be  made  and  the  jury 
oases  shall  be  first  disposed  of  unless  the  presidinj;  judj-'e 
otherwise  directs. 

(5)  The  sittings  shall  be  held  in  the  court  Iiouse  of  i^;.";';jj  |; 
the  eounty  town  or  at  such  other  place  in  the  county  """"J' 
town  as  the  presiding  judge  directs. 

(())  Subject  to  the  Uules.  at  least  two  sittings  shall  beT;v"^^"'.^i"'! 
hold  in  each  year  in  and  for  every  county,  and  at  least  <«»i>  ommij- 
iiip  additional  sittings  in  and  for  the  Count v  of  Yoi'k.  the  ,^^, .     , 

'^  T*  1  I        Additional 

I'oiinty  of  f'arleton,  tlie  C(miity  of  Wentworth.  thc»i"inK". 
County  cif  Middlesex,  and  the  Tnlted  Counties  of  Dun- "'"lU" 
Jas.  Storniont  and  Glengarry.    ;i-4  Oeo.  V.  c.  lit,  s.  44. 

Section  lOii  provides  that  the  Judges  of  the  Supreme  Court,  seven  of 
Atom  shall  form  a  quorum:  see.  U^.  shall  have  power  to  appoint  the 
-aya  upon  whloh  the  AbsIim-s  .ind  Sitting  for  tr?il  shall  t)e  held. 

i'niier  this  section  the  HlRh  Court  Division  holds  Cin  uit  Sittings 
similar  lo  the  foriOT  Sittings  of  Courts  of  Assize  and  Nisi  IVlus. 

CuiiimissiiiUB  for  holding  Courts  of  Assize,  or  any  other  comniisslons 
etneral  or  special,  for  trials  of  couses,  may  sitlii  ho  issued:  see  post 
ifcs.  49.  130. 


45.— (1)  Eierv  such  sittings  shall  be  presi  led  over  who  m.y 

,1     ,         ,  *  1  .      ■        1 ,  ,-,  ■  1       preside. 

1'  nne  ot  the  .hidges  ot  tlie  Supreme  (  iiurt,  oi'.  on  tlie 
reiiuest  in  writing  of  a  .hidge  of  the  Supreme  Court,  by 
a  retired  judge  of  that  Court,  or  by  a  jiulge  of  a  I'ounty 
iMUi'l.  nr  by  one  of  His  Majesty's  Counsel  learned  in  the 
law  appointed  for  I  pper  Canada,  or  for  Ontario. 

(2)  SiK-li  judge  or  counsel  while  holding  the  sittings  i'.,»..r»  „r 
.^liall  possess  and  enjoy  an<i  may  exercise  all  the  powers  .<'".ict""' 
aM  ati'lrftritics  (if  n  .fudge  of  I'lic  High  Court   Hivision. 
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and  ill  civil  proceedings  may  reserve  tliu  giving  of  lii> 
decision  on  questions  raised  at  the  trial  and  afterwards 
give  the  same,  and  such  decision  shall  have  the  like  fonc 
and  effect  as  the  decision  of  a  Judge  of  the  High  Cnuri 
Division.    3-4  Geo.  \'.  c.  111.  s.  43. 

In  so  far  as  this  tet'tittn  purports  to  authorise  the  appointment  of  a 
retired  Jutlge.  or  a  Juilge  or  a  Count;'  Court,  or  one  of  Hii  Majetity^ 
Counsel,  to  act  as  a  Juilge  of  the  Supreme  Court,  iti  validity  ha«  1>..  i, 
doubtf^,  a«  Iwing  a  rontravention  of  the  B.  N.  A.  Act.  s.  96.  which  r^ 
serves  to  Ills  Excellency  the  Governor  General  the  right  to  appolDi 
Judges  (,;'  Provincial  Superior  Courts;  sty  49  C  I,.  J.  .113;  see  aim  s. , 
120,  po*(. 

*6.  A,  I  .'le  tlie  judge  whose  duty  it  is  to  hold  aiiv 
sitting;  loes  not  arrive  in  time,  or  is  not  able  to  npiii 
court  oil  the  day  appointed  for  that  purpose,  tlic  slicrilT, 
or,  iu  hi.s  absence,  his  deputy,  may,  after  six  o'clock  in 
the  afternoon  of  that  day.  by  proclamation,  adjourn  tlif 
sittinffs  to  an  liour  on  the  following  day  to  be  named  i,\ 
liim.  and  so  from  day  to  day  until  the  judgt'  arrives  nr 
until  other  directions  from  the  judge  are  ivrei\ed  :'.  t 
Geo.  V.  c.  19.  s.  46. 

47.— (1)  No  sucli  sittings  shall  begin  on  I  lie  tirsl  .la^ 
earlier  than  one  o'cbtck  in  the  afternoon  or  on  anv  otlici' 
da<-  before  nine  o'clock  in  the  forenoon,  uor.  extvpt  fi.i 
sptvial  reasons,  shall  it  extend  bevond  seven  o\-K>ck  in 
the  aftenmoii,  and  there  shall  Iv  an  intermissi,^n  of  at 
least  half  an  hour  at  or  near  noon. 

(-)  Failure  to  observe  anv  of  the  provisions  .H'  ~iil. 
se<;tton  1  shall  not  render  the  trial  or  other  nroce.Ml,^. 
voitl.    .•(4Geo.  \.c.  V.K  s  47 


:;,":;;;>„  .,  *8-  ^oi-.inr.v  actions  to  be  tried  in  anv  counlv  except 
the  County  ot  York,  may  be  entered  for  trial  at  am- 
sittings  of  the  High  Court  Division  in  sucb  eountv  :;  ■ 
Geo.  \  .  c.  If),  s.  48.  •  ■  ' 

49.-(l )  Commissions  of  assize  „r  anv  other  comrais- 
sinns,  either  general  or  special,  mav  be  issued,  bv  lli.' 
aeutenaiit-Governt.r  in  Council,  assigning  to  the  „;.,--, 
therein  named,  the  .luty  of  trying  and  determining  will  . 
any  place  or  .iistrict  „ame.J  for  that  ,mrpose  bv  the  c.ii,i 
mission,  .iny  cau.se  or  matter,  or  any  question  or  issac 
ot  fact  or  of  law  or  partly  of  f„,.t  ,,,,,1  p„,.tlv  of  law.  ia 


»iona  of 
orhor  C'.ni- 
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nv  cause  or  matter,  depending  in  the  Supreme  (,'i)iirt ;  •«  *•• 
r  for  the  exercise  of  any  civil  or  criminal  jurisdietinu 
apable  of  being  exercised  by  the  Court. 

(0)  A  commissioner,  when  exercising  any  jurisdiction  commu 
i>  assigned  to  him,  shall  be  deemed  to  constitute  the  1'° w'l' '' 
onrt.   34  Geo.  V.  c.  19,  s.  4<». 

Th«  Entllsh  J.  A.  1873.  s.  37,  gave  this  autborlty  exprea.ly  1,1  Ills  Wheili.r 
ijeitr,    la  CftQada  it  has  been  questioned   whether   the  authority  ^''^ti'^n 
IDUI  under    the    B.    N.    A.    Act    to    the    Oovemor-OeDeral    or    the  '"'"  "'"'' 
eatenlBlGovernor.    A  eomislstlon   In   Its  ordinary   torm   botli   loii- 
ltul«  the  rourt  and  nauieti  the  Judges,  wlille  under  the  B.  N    A.  Act 
e  creation  ot  Courts  belongs  to  thii  I'rovlnee,  and  the  appolntnieni 

Superior  Court  Judgi^s  belongs  to  the  Hominion-  see  Hrginii  \ 
«(T.  «  I"   C.  Q.  B.  :i91. 

The  Kngllsh  section  L  ;ed  the  nppolntnielit  to  "any  .ludge  or 
dfM  or  the  High  Court,  or  other  persons  usually  named  In  commls 
mot  assize."  The  Dominion  Government  Is  understood  tn  maintain 
al  a  PrSvln.  ial  Legislature  has  no  authority  to  limit  the  ilass  of 
rsoDi  from  whlth  .ludges  arc  to  be  seliKted. 

i'k»  Commissions  Issued  under  this  section  would  ordinarily  assign 
s  Judge  or  ,IudgeB  of  the  Supreme  Court  the  duty  or  holding  the  As- 
:(s:  and  it  Is  doubted  whether,  in  view  of  the  n.  \  A.  Act,  s  itfi,  UN 
mm  Iha  Lieutenant-Oovernor  could  appoint  any  other  person  tn  try 
«  In  the  Supreme  Court,  or  exercise  the  criminal  jurisdiction  of 
?  Supreme  Court :  see  4<l  C,  I.   J,  :ii,1 


I 


PiE.\i>i\(,s  IN  Actions  o\  Poreiox  Juix.mk.ntk. 

Porelgn   iiulgmenta   ar«    thoae    given  by  Courts  whose  Jurisdiction   vcu.,„.  „, 
tool  c.\tend  to  Ontario:  Macfarlnn:   v,  DnblaMrr.  8  U.  O,  Q   B    12-  for-Un 
rdgn  Judgment,  It  not  Impeached  or  denied,  is  pri»j<i  fac-i,-  evidence '"''""""" 
Unit  the  detendant:    Manning   v,   Thompton.   17  C.    V.   fi06 ;   but  it 
■;  be  a  judgment  which  finally  and  loneluslvelv    (subjcit  onlv   to 
«1)  settles  the  ixiatence  ot  the  debt,  so  as  to  become  tv,  iuillata 
ween  the  parties.   .Voki>(o»  v,  Frcman.  15  App,  Cas,  1, 

A  foreign  judgment  constitutes  a  simple  contract  debt,  so  that  the  \  .inii.i- 
lod  ot  limitation  in  such  case    1 «  yearsl,  for    bringing    an    action  "»"■"  ''■''" 
«  It.  applies-  Xorth  v,  Fiak^r.  6  Out.  206;   and  Is  a  liquidated  de- 
nii  wblch  may  hi-  specially  Indorsed  under  Kiilc  n.   Holmes  v    xtnl. 
1  16  P.  R    rs. 

The  principle  upon  which  a  foreign  judgment  is  entorced  la  that  the  frincip ■■ 

ement  ot  a  (>ourt  ot  competent  jurisdiction  over  the  defendant  •'■''I'  itii-> 
»se«  an  obligation  upon  the  dctcndant  to  pay  which  the  domestic""""  " 
irt  1»  bound  to  enforce:  foirfrr  v.  lall.  4  Ont.  App.  ;70  Cm- 
w  v.  ;»iric,  ],.  R,  4  E,  4  I.  App,  414;  (Imtard  v.  Oraj/,  L,  It.  6  Q, 
IJ9:  »c  J-ru/orl,  Tratord  v.  Blanc.  57  L.  T.  674;  Bitter  v,  foir/I.-w 
*,  »»^  F.^eriek  v.  Uuhhard.  81!  U  T,  S29;  Sx^mzie  v  Swrnzte.  ni 
'.;4;  llohfrtn'tn  \   Rolj'rlson.  It;  (),  L,  R.   ]7(t. 


'■'o  legislature,   having 
foiirts  under  Its  control 


inc 


'y    territorial    jurisdiction,    can  confer  .liiriMlio-i,,Ti 
irlsoiction   which    any     torelgn     Court  c„„'°,7'„',",r 
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I  oiiBtit  to  rtHognlse,  agalimt  abtwnt  forelBDerti  wbo  owe  no  alleglani  •  or 
oheilieni'i'  to  tlie  pouer  wtilrli  ho  laglnlatt'ii.  In  all  pemonnl  artlunn  tiji' 
Coiirin  of  thf  loiintry  where  the  (Iffendant  reiidei.  not  thi-  foiirts  di 
the  rniititiy  uhrre  the  rause  of  nrtlun  arose,  should  bf  rrsorted  to 
SirUar  iiunlyal  Singh  \-  Itajah  of  Faridkote,  1804,  A.  C.  670:  m'.- 
bUo  note  jireflxed  to  Kul'  :■.';  Brvnnun  v.  i'umiron,  41  (',  L.  J.  |;',i;;  i,i,: 
Htmhh'  where  the  foreign  Court  If  by  agrafment  of  the  partlen  to  Imvi 
JurlMllclIon  over  the  mutter  in  quvHtlon  tta  Judgment  li  binding  on  tlif 
tiartlftt  iind  enforreoble  In  Ontario.  If  not  contrary  to  natural  prartin' 
»ee  JiiiiiHut  \.  Fuvnt.  liiU  L.  T.  81t>. 

A  jiidgmpnt  for  n  penalty  payable  to  a  foreign  atate.  iirnl  r  ■, 
,.,]  Htnlute  of  aurh  foreign  itnte.  doed  not  ireate  a  debt  enforceable  In  llii-: 
Provinre;  but  where  the  penalty  la  payable  by  way  of  Indemnity  in  a 
private  rltlzfn  a  foreign  imlgment  fnr  giuh  penalty  may  be  entOrcni  lu 
Ontario:  Huntiugton  v,  AUriM,  2II  Ont.  App.  703;  1S9:1.  A.  C  \:.u. 
neither  ean  a  Judgment  recovered  for  a  lum  payable  under  a  local  im 
provenitMit  Act  of  a  foreign  country  create  a  d*'bt  enforcenhIi>  In 
Ontario;  Sydnry  v.  Cook  (1908),  99  L.  T.  805;  and  where  the  foreii-n 
Judgment  is  both  for  a  penalty  and  also  for  a  civil  claim  (or  damag'^ 
It  la  severable  and  the  latter  claim  may  be  enforced  in  Oniariu; 
liaulin  V.  Fischvr,  1011,  2  K.  B.  93;  104  L.  T.  849. 

A  foreign  judgment  is  not  a  merger  of  the  original  cause  of  a<tiiiii 
wUidi  may.  notwithstanding  such  judgment,  be  sued  on  in  Ontario 
Trvulyan  v.  Myrrs,  26  Ont.  430;  Buffbee  v.  Clergue,  27  Ont.  '■; 
affirmed  in  S,  C.  sub  nom.  CUrffuc  v.  Humphrry,  31  8.  C.  R.  (id;  th^ 
foreign  judgment  creditor  may  sue  either  upon  the  Judgment  or  upon 
the  original  cause  of  action:  /6.;  and  where  he  sues  upon  both  tin 
judgment  and  original  claim,  and.  at  the  trial,  eatabllshes  both  caiisi's 
of  action,  and  elects  tci  take  judgment  on  his  claim  on  the  foreign  jiiiU- 
mcnt,  he  Is  not  thereby  precluded.  In  case  he  is  found  on  appeal  m' 
to  be  entitled  to  recover  on  the  judgment,  from  obtaining  Judsmnu 
on  the  original  claim:  Horitz  v.  Viinada  Wood  Spccialtv  Co.  17  0  1. 
R.  r,3;  i2  3.  C.  R.  2.17. 

The  tribunals  constituted  by  Provincial  authority  cannot  cxit^ii! 
their  powers  so  as  to  bind  by  their  derlBlons  persons,  or  their 
property,  in  other  Provinces,  unless  such  persons  choose  to  attorn  to 
their  jurisdiction;  but  Judgments  of  Provincial  Courts  are  binding  nn 
persons  resident  in  other  Provinces  when  pronounced  In  actions  or 
proceedings  which  they  have  tbemaelves  Instituted:  Deacon  v  Chit'i 
uirk,  1  0.  I*  R.  346. 

Mr.  Justice  Fry  In  RouHitlon  v.  RousiUon,  14  Ch.  D.  351;  42  L.  T 
679.  fnuTnerates  five  cases  in  which  the  Court  considers  a  defcnilanr 
bound  'y  ,i  i  Mcign  judgment : 

(1)  Where  he  is  a  subject  of  the  country  In  which  the  JudRnifnt  U 
recoveied ; 

(?l  Where  he  was  resident  In  such  country  when  action  was  Iwgiin 

CI)  Where  defendant  In  character  of  a  plaintiff  selected  the  vrniip 
In  which  he  is  afterwards  sued. 

(4)  Where  he  has  voluntarily  appeared  In  the  action. 
!■•)  Where  he  has  voluntarily  contracted  to  submit  himself  to  tli- 
jurisdiction  of  the  foreign  Court. 

Tie  also  fnumerated  as  a  fitti  rase  where  defendant  has  renl  c^tai.-  In 
the  foreltsn  jurisdiction,  but  this  Eround  has  hf.*.n  denied:  spp  p- r  Lord 
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..tnn*-  In  Sintur  UhkIuhI  Singh  v.  foriitkvt'.  Ih'X.  A.  ('.  liTO;   but  a  Artlani  on 
h  cue  w.^  held  to  exint  where  Uie  Jiiditment  li  a  judgmtni  in  rem  J'Xmlnr 
ijrwilDK  Mtatus,  or  iDrtlUry  tbiTPto:  I'hillipii  v.  Itnlho.  I9U,  3  K.  B. 
:  ii)!>  I,.  T.  Zlb.  nnd  ■«•  13G  U  T.  Jour.  &00. 

A  laitfrrn^at  of  a  Colonial  Court  aipitnit    a   defendant    resident    In  JudtrnicMi  »f 
ngliDd  wiuidtd  not  ainiear.  wim  held  to  b*-  not  tilndlnR  on  htm.  thounh  '"•''■'<"'  *'"'"" 
edff-ndant  was  born  In  the  colony  In  which  ihc  JudKiuonf  wan  re-  tb*t-r'ii.-e, 
ivered:  Gnvin  v.  (Ubnon.  IDIH.  ;j  K.  H.  ;i73;    lOU  I,.  T.  11.*.. 

A  forefftt  JudBHi'-nt  Ii  prima  fai-iv  evidence  only  that  the  foreign  Kffrrt  <.t 
irt  had  Jurlwllptli  n  over  the  mibiect  matter,  or  the  person  of  the  J" 
f«adiDt,  anil  that  the  Judgment  wa>  regularly  obtained.  It  may  »».  ..^ 
evD  by  way  r)f  defenrt*  that  the  Judgment  waa  not  binding  In  tho 
nlgn  country,  for  want  of  JurlHdIrtlon.  The  Court  has  Jiirlridl*  tlon 
<t'  the  person  of  the  defendant  when  h«  U  a  subject  of  the  country. 
•  n  though  not  resident  nor  domiciled  In  It.  and  he  Is  therefore 
uoil  hy  a  Judgment,  though  obtained  In  hU  nbitence.  where  recovered 
ider  the  process  of  the  country  to  which  he  owes  alleglanre  as  a 
bject,  or  temporary  allegiance,  by  being  when  the  lult  was  com- 
■Dced  resident  In  the  country,  bo  ae  to  have  the  benefit  and  protec- 
m  of  Its  laws.  The  absence  of  these  circumstances  will  constitute 
defence:  see  Fowlrr  v.  Vail;  Godaril  v.  Unifi,  nuprn.  p.  \ti)9;  drhibuby 
WfttenhoU.  L.  R.  6  Q.  B.  t.'..'.;  M ■luttourqwt  v.  H'j/tc,  1  Ir.  C.  L.  471; 
Lfan  T.  SttifJdi.  9  f>nt.  699;  Solmea  v.  Stafford,  1ft  p.  R.  78;  Bratty 
rmmweU,  9  P.  R.  r.47:  TumhuU  v.  Walker,  67  L.  T.  767;  2  Smith  L. 
nh  ed..  768. 

it  the  foreign  Court  bad  Jurltullctlon  as  above,  or  if  defendant  sub-  Wh^n  can- 
ned to  Its  Jurisdiction  by  nppenrlmc:     Voinet  v.  Barrett,  34  W.  R.  *•'"''"■• 
1;  1  Cab.  A  E.  5r»*.  the  judgment  is  -MimiuHlve  so  as  to  prevent  him 
im  pleading  any  defence  which  might  have  been  pleaded  In  the  for- 
nironntry:  Fowler  t.  Vail,  nnd  other  cases,  supra;  Paisley  v.  Broddy. 
PR.  202;  8oJine8  v.  Stafford,  16  P.  11.  78. 

A  judgment  or  decree  pronounced  by  a  foreign  Court  will  he  treated  Irreituisritr 
i  acted  on  as  final,  notwlthstandlnir  any  Irregularity  of  procedure  jU^j'^^'l*" 
der  the  local  law;  provided  the  fopjlga  Court  had  jurisdiction  over 
^  subject   matter,    and  over  the  persona  brought  before  It,  and  the 
)feedIngB   do   not   offend    against    Kngllsh  views  of  substantial  jus- 
e:  Pmhcrton   v   Hughe*.    1R99.    t  Ch    781;  but   an  action  on  a  for- 
njadgment  must  fall  if  It  be  proved  that  the  judgment  was  obtained  Judicmpnf 
hout  notice  to  the   defendant,    actual    or    constructive;    Bughrf    v.  ^'^If'"?* 
Tffup.  27  Ont.  96:  31  S.  C.  R.  6fi:  but  If  a  defendant  In  the  foreign  mltiJl" 
Ion  dopB  not  prove  that  he  had  no  notice  of  the  proceedings  and  no 
Jortunlty  of  appearing  in  the  foreign  Court,  the  Judgment.  If  in  rem. 
y  he  roncluslve  on  him :  see  FraciM  v.  Carr,  81  I*  T.  50-    1902.  A.  C. 
■:  S5  L.  T.  144. 

By  Invoking  or  submitting  to  the  jurisdiction  of  a  foreign  Court,  a  t'onfimw* 
■'y  niRy,  In  an  action  in  Ontario  on  the  judgment    of    the    foreign  '"'"'nvK" 
irt.  be  precluded  from  setting  up  want  of  Jurisdiction  to  it:  StwoUif  jurisdiction 
^waizie,  ,ti  Ont.  :124. 

Fraud  in  obtaining  a  foreign  judgment  is  in  some  cases  a  defence;  Kff^rt  or 
ttHJion  V.  FrnnT.  lOti  I,.  T.  722;  Jacobn  v.  Braver.  17  O.  L.  R.  496;  '"-a'"' 
'>uIoffv,opp.-nft,inMT.  lOQ.  B,  D.  29.'.;  t-.fj..  by  means  of  false  evidence 
luced  In  the  foreign  Court;  HoUendrr  v.  Ffoulkrs.  23  Ont.  61;  .Ind.r- 
V.  y<-shitt.  1  0.  W.  R.  81S;  ■_>  O.  W.  R.  4M:  though  the  fnuid  Is 
"that  It  cannot  be  proved  without  re-trylng  the  questions  ndjudl- 
fft  uiiuii  by  the  foreign  Court:  lb.  and  Vadala  \.  Laweg.  25  Q.  B.  D. 
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THE  JUDICATURE  ACT. 


yucbec 
judgment 


210;  CI'  L.  T.  701;  63  L.  T.  128;  Johnson  v.  Barkley,  10  O.  L.  R.  724; 
but  where  the  Judgtaent  Is  In  rtm:  Caatrique  v.  Behrens.  1861.  30  i„ 
J.  Q.  B.  163;  or  affects  the  status  of  parties,  e.g..  a.  decree  of  divone; 
Bate»  V.  Bates,  1906,  P.  209.  it  may  be  blndlDg  so  long  as  It  is  uniin- 
[leached  in  the  foreiga  Court,  notwithstanding  it  was  obtained  even  by 
fraud  or  suppression  of  material  facta.  It  Is  also  a  defence  thai  the 
judgment  Is  contrary  to  natural  justice,  as  In  Buchanan  v.  Ruvkrr,  i 
Camp.  63;  9  East.,  192;  or  the  fact  that  it  was  obtained  against  defen- 
dant without  notice  {he  being  an  alien),  notwithstanding  the  judg 
ment  Is  valid  In  the  foreign  country:  RousiUon  v.  Rousillon,  14  Ch.  i). 
351. 

ACTIONS  ON  QUEBEC  JUDGMENTS. 

50.  Where  an  aetion  is  brought  on  a  judgment  vh- 
tained  in  the  Province  of  Quebec  in  an  action  in  whieii 
the  service  on  tlie  defendant  or  party  sued  was  pt^r 
sonal,  no  defence  which  might  have  set  up  to  the  origimit 
action  may  be  made  to  the  action  on  the  judgment.  *I4 
Geo.  V.  c.  19,  s.  50. 


gu^hec 
judgment 
"here  ser- 
vice not 


Judgments  of  the  Courts  of  Quebec  are  now  subject  to  the  ordinuiy 
rules  of  international  law,  and  are  not  conclusive  evidence  of  liability 
unless  there  has  been  personal  service,  of  process  In  Quebec,  or  tlu' 
defendant  has  attorned  to  the  jurisdiction  of  the  Quebec  Court,  thouRh 
served  wit  of  Quebec:  V^zina  v.  Xi'wsome.  14  O.  L.  R.  658;  Court  v, 
iicott,  32  C.  P.  148.  ai  J  22  Vict.  c.  5,  s.  58,  on  which  It  was  based,  are  no 
longer  law;  and  see  Jacobs  v.  Beaver.  17  O.  L.  R.  496. 

Where  the  defendant  did  not  appear  or  submit  to  the  jurisdiction 
of  the  foreign  Court,  and  was  not  a  resident  within  the  territorial 
jurisdiction  when  the  foreign  Judgment  was  obtained,  an  action  on 
such  judgment  (except  when  recovered  in  the  Provinc  of  Qtiebp*-, 
as  mentioned  in  s.  50,  supra),  cannot  be  maintained  in  Ontario:  sfo 
Turnbult  v.  Walker,  67  L.  T.  767;  and  see  Sehibahy  v.  Wvsteuhol:: 
Sirdar  Gurdyal  Singh  v.  Faridkote.  and  other  cases,  supra,  pp.  20H,  I'ln, 
Where  a  party  enters  into  a  partnership  In  a  foreign  country  he 
does  not  thereby  impliedly  submit  himself  to  the  jurisdiction  of  the 
Courts  of  that  country  so  far  as  the  affairs  of  the  partnership  are  ton 
rerned,  and  proceedings  in  the  Court  of  such  country  of  which  lu-  it: 
notified,  are  not  binding  on  him  If  he  does  not  appear  and  Is  at  tlu 
time  resident  without  the  jurisdiction  of  such  Court:  Emnnuil  v.  Kii- 
mon.  1907,  1  K.  B.  335;  1908,  1  K.  B.  302;  96  L.  T.  231;  98  L.  T.  304. 

51.  Where  an  action  is  brought  on  a  judgment  obtniutHl 
in  the  Province  of  Quebec  in  an  action  in  which  the  ser- 
vice was  not  personal  and  in  which  no  defence  was  niailc. 
any  defence  which  might  have  been  set  up  to  tlie  original 
action  may  be  made  to  tlie  action  on  the  judgment.  ;i 4 
Geo.  V.  c.  19,  s.  51. 

As  to  the  mode  of  proof  of  a  Quebec  judgraant:  see  Tilton  v.  M<:- 
Kay,  24  U.  C.  C.  P.  94. 

See  notes  to  sec.  .'0,  supra. 
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IS2._(1)  Where  an  action  is  V)rouglit  on  a  judgment '"■■»'■  "■ 
ibtained  in  the  Province  of  Quebec  tlie  costs  incurred  in  <^°«" 
)btaining  the  judgment  in  tliat  Province  sliall  not  be 
■ecoverable  without  the  order  of  a  judge  directing  their 
lUowance. 

i")  Such  order  shall  not  be  made,  unless,  in  the  opin-  cnditii.ns 

\"'  ,  ,  1  1        ■  T  .indpr  which 

on  of  the  judge,  the  costs  wore  i)roperly  incurred  nor  order  may 
f  it  would  have  been  a  saving  of  oxpense  and  costs  to  '^  "" 
lave  first  instituted  proceedings  in  Ontario  on  the  orig- 
nal  claim.    3-4  Geo.  V.  c  19.  s.  52. 

TBIAL,  AND  PLACE  OF  TRIAL. 

In  Ontario  the  practice  as  to  having,  or  dispensing  with,  a  jury  is  Practice  a« 
lifferent  from  that  whirli  prevails  in  England,  as  to  which  see  H.  & '"J.  "'*h,„^" 
„  Jud.  Act.  2nd  ed..  p.  139.  jury. 

a)  All  actions  which,  under  the  practice  existing  at  the  time  of 
hepassiugof  the  A.  J.  Act,  1873,  could  have  been  brought  In  the  Court 
if  Chancery  only,  must  be  tried  by  a  Judge  without  a  jury :  see  sa.  55. 
ir,  (i),  and  a  notice  of  jury  given  in  such  a  case  is  irregular  and  will 
« struck  out  on  motion:  see  Ootcnnlock  v.  Mann,  9  P.  R.  270  (an  action 
or  rectification  of  a  lease) :  Thurlow  v.  Buk.  9  P.  R.  268  Ian  action  to 
et  aside  a  conveyance):  see  also  Vsil  \.  Whripton,  43  L.  T.  39:  29  W. 
\.  799. 

(2)  Certain  actions  against  municipal  corporations  are  to  be  tried 
vithout  a  jury:  sec.  54. 

(3)  In  all  other  actions  (except  those  mentioned  In  sec.  ^>^).  the 
jrovialons  of  sees.  55  and  56  will  apply;  and  either  party,  upon  giving 
lotlce,  has  a  prime  jacie  right  to  a  trial  by  jury,  subject  to  the  dlscre- 
ion  vested  In  a  Judge  In  Chamlwrs,  or  the  Judge  at  the  trial,  to  dtrert 
itherwiae:  &f-*:  notes  to  sec.  5*1,  infra. 


53.  Actions  of  libel,    slander,  criminal    conversation,  Certain  ^^  ^^ 
reduction,  malicious  arrest,  malicious  prosecution  and  tried  by 
false  imprisonment  shall  be  tried  by  a  jury  unless  the  *  '" 
parties  in  person  or  by  their  solicitors  or  counsel  waive 
such  trial.    3-4  Geo.  V.  c,  19,  s.  53. 

In  the  cases  mentioned  in  this  section  it  is  not  necessary  to  file  and 
erveajury  notice:  Puterhaugh  v.  OoJd  Medal  Mfg.  Co,.  3  O.  L,  R.  259, 
md  the  Court  has  no  power  to  dispense  with  the  jury,  except  by  con- 
<pnt  of  both  parties:  spe  Adair  v.  Wadr,  9  Ont.  15.  but  it  is  for  the 
fudge  to  aay  it  an  alleged  libel  Is  reasonably  capable  of  being  inter- 
'reted  as  libellous,  and.  if  it  is  not,  there  is  no  question  for  the  jury, 
ind  tbe  JiidRe  may  give  judgment  for  the  defendant:  McQuire  v.  West- 
ni  Morning  .Yricv.  1903,  2  K.  B.  100;  Macdouald  v.  Thr  Mail,  2  O.  U  R. 
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An  notion  for  trade  libel  does  not  come  within  this  section  so  as  to 
be  triable  only  by  a  Jury,  unless  by  consent:  Dickerson  v.  Ilndcliffi .  i; 
P.  R.  418. 

54.  Actiuns  against  a  municipal  corporation  or  boaiii 
of  police  trustees  for  damages  in  respect  of  injuries  sus- 
tained by  reason  of  the  default  of  the  corporation  in 
keeping  in  repair  a  highway  or  bridge  sliall  be  tried  by 
a  judge  without  the  intervention  of  a  jury,  and  the  Irial 
shall  take  place  in  the  county  which  constitutes  the  niuiii- 
oipality  or  in  which  the  municipality  or  police  villa,i;('  i> 
situate.    3-4  Geo.  V.  c.  19,  s.  54. 


Actiona  As  to  actions  of  the  kind  mentioned  in  this  section,  see  The  ^!uni 

cYpamVesTr'^'Pa'  -1^*  (R-  9.  O.  c.  192)  8.  463. 

rordi?'**"^  °*        In  ycnnard  v.  Township  of  Bruce,  19  C.  L.  T.  87,  It  was  held  that 

a  bridge,  part  of  the  highway,  was  within  the  words  "streets,    roads 

or  sidewalks,"  in  this  section. 

An  action  against  a  municipal  corporation  for  negligently  leaving  a 
stone  roller  on  the  highway  whereby  plaintiffs  horses  were  frightened 
and  thereby  caused  damage  to  the  plaintiff  Is  not  In  respect  of  non- 
repair of  streets,  and  therefore  Is  not  within  this  section:  Clemens  v. 
Berlin,  7  O.  L.  R.  33;  nor  is  an  action  In  respect  of  injuries  occa- 
sioned by  the  negligent  use  of  a  steam  roller  of  the  municipality,  oper- 
ated by  a  contracting  company:  Kirk  v.  Toronto,  7  O.  L.  R.  36. 

An  action  based  both  on  non-repair  and  obstruction  is  within  the 
section,  and  on  a  motion  to  strike  out  a  Jury  notice  leave  to  amend 
by  striking  out  the  allegations  as  to  non-repair  was  refused:  Head  v. 
City  of  Toronto,  4  O.  W.  R.  310. 

Where  an  action  was  brought  against  a  railway  company  and  a 
city  corporation  to  recover  damages  for  Injuries  sustained  by  the 
plaintiffs  by  being  upset  upon  a  street  in  the  city,  owing  to  the  heap- 
ing up  of  snow  upon  the  side  of  the  roadway,  and  the  plaintiffs  In  their 
statement  of  claim  alleged  that  the  corporation  had  permitted  this  to 
be  done,  and  had  thereby  allowed  the  street  to  be  out  of  repaii  and 
dangerous  for  travel.  It  was  held  that  the  action  must  be  treated  as  one 
for  Don-repalr  of  a  street  within  the  meaning  of  this  section,  and  a 
jury  notice  was  therefore  irregular  and  was  struck  out;  Barber  v.  To- 
ronto Ry.  Co.,  17  P.  R.  293. 

An  action  based  on  negligent  construction  of  a  pavement,  rendering 
it  slippery  and  dangerous,  is  within  the  section:  At-mour  v.  P'Ivt- 
borough,  10  O.  L.  R.  30C. 

The  omission  to  guard  an  excavation  on  a  public  street  Is  held  to  be 
non-repair  within  this  section:  Burns  v.  Toronto,  13  0.  L.  R.  109;  and 
it  appears  to  be  Immaterial  for  the  purpose  of  this  section  whether  the 
non-repair  arise  from  nonfeasance  or  misfeasance:  Brown  v.  Torontu. 
21  0.  L.  R.  230. 

fact"  whh  55.— (1)   Subject  to  the  Kules,  except  where  otherwise 

^r^uon-.      ('M^i'f-^^lv  I>rovidcd  by  this  Act,  ail  i-ssues  of  fact  shall  bo 
tried  and  all  damages  shall  be  assessed  by  the  judiye  witli- 


out  the  intervention  of  a  jury 
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C)  The  judge  may  nevertheless  direct  tliat  the  issues  »«■  "■ 
or  any  of  them  be  tried  and  the  damage.^  assessed  by  a  ;|»J5;- ^'w 
jury.  3-4  Geo.  V.  c.  19,  s.  55.  '■'  i-" 

One  ot  tlie  Rules  to  which  this  provision  Is  subject  Is  Rule  2ri8,  by 
rtlch  equltaMe  Issues  are  to  be  tried  without  :i  jury.  See  also  7(ulf 
•;J,  providing  tor  the  case  where  there  are  both  legal  and  equitable 

Issues. 

5e_(l)  Subject  to  the  Rules,  if  a  party  desires  that  ^yj;,;;'^;""' 
tlie  issues  of  fact  shall  be  tried  or  the  damajces  assessed  ;';;';7^,„^„ 
by  a  jury  he  may,  at  any  sta,?e  of  the  iiroecedinss.  but 
not  later  than  the  fourth  day  after  the  dose  of  the  plead- 
ings or  if  notice  of  trial  or  assessment  is  served  before 
that  time,  within  two  days  after  service  of  sucli  notice 
or  within  such  other  time  as  may  be  allowed  by  a  judge, 
file  and  serve  on  the  opposite  party  a  notice  in  writing 
requiring  that  the  issues  be  tried  or  the  damages  assessed 
by  a  jury,  and  if  sucb>  notice  is  given,  subject  to  subsec- 
tion 3,  they  shall  be  tried  or  assessed  accordingly. 

(2)  A  copy  of  the  notice  shall  be  attached  to  the  certi-  <;;;>;/,'„ ,,. 
lied  copy  of  the  pleadings  prepared  for  use  at  the  trial.     J^^^''' '" 

(3)  Notwithstanding  the  giving  of  the  notice  the  issues  ;;;';,;;„;",*>■ '" 
of  fact  may  be  tried  or  the  damages  assessed  wi*'     it  «iih 

the  intervention  of  a  jury  if  the  judge  presiding  a    '  ne 
sittings  so  directs  or  if  it  is  so  ordered  by  a  judge. 

(4)  Subsection  1  shall  not  apply  to  causes,  matters  or  siiv^fni.n 
issues  over  the  subject  of  which  before  The  Administiu-  jpp'y^'" 
(io»  of  Justice  Act,  lfi73.  the  Court  of  Chancery  had  r^..J:" ^.i j. 
exclusive  jurisdiction.    3-4  Geo.  V.,  c.  19,  s.  5G. 

For  the  form  of  jury  notice:  sec  Form  33;  H.  &  L.  Forms.  No.  824. 

Where  a  Jury  notice  was  se'-^  but  by  Inadvertence  not  filed  with- 
in the  proper  time.  It  was  *hat  there  was  power  to  correct 
the  slip  by  ordering  the  notlc  oiand  good,  and  that  such  an  order 
should  be  made  where  the  case  .3  a  proper  one  to  be  tried  by  a  Jury: 
J/ocrnp  V.  .Veil!  Printin!;  Co..  IS  P.  R.  304. 

No  Jury  notice  Is  necessary  in  actions  of  the  class  provided  for  by 
sec.  53:  Futerhaugh  v.  Oclif  J/idiil  Co.,  3  O.  L.  H.  :;59. 

lirlUnK  0«t  Jurr  Notice.— It  has  been  said  that  as  a  rule  the  striklnc  iroi 
question  whether  a  Jury  notice  ought  to  be  struck  out  can  be  better  i"'!'  "»""•■ 
'llsposed  of  by  the  Judge  at  the  trial,  when  the  real  questions  to  be 
tried  have  been  ascertained,  than  by  a  Judge  in  Chambers  on  the  plead- 
ings and  affidavits  (»i-r  Osier,  J. A.,  in  Coiiini'c  v.  Cdn.  Pac.  Kii..  1:;  Out. 
App,  76»),  and  the  Judge  at  the  flal  Is  considered  to  have  absolute  con- 
trol over  the  manner  In  which  the  case  shall  be  tried,  and  his  discretion 
t^ill  not  be  interfered  with  by  a  Divisional  Court:  Brovrn  v.  Wooff,  12 
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P.  R.  198.  See,  however,  per  Osier,  J.A.,  In  Bel.  v.  Oram,  17  p.  r  j[ 
p.  171. 

In  Cunmce  v  C.  P.  R.  (sun.),  though  the  Court  ot  Appeal  held  liai 
the  plaintlil  was  entitled  to  a  Jury,  at  the  trial  a  Jury  was  lilspenscrl 
with  antl  the  case  reterreil  to  arbitrators.  It  has,  therefore,  aometlirn-. 
been  consltlered  Inexpedient  to  deal  with  the  matter  on  motion  befjf,. 
trial  In  view  of  the  power  of  the  Judge  at  the  trial:  see  Temperaiuf 
ColonUnlion  Co.  v.  Evam,  12  P,  R.  48.  380;  UcMahon  v.  Lavery,  ij,.  o  •' 
Cases,  however,  have  arisen  In  which  the  Court  has  acted  on  molioii 
see  Montgomery  v.  Ryan,  13  O.  L.  H.  297;  Bryant  v.  Mojatt.  15  O  L  H 
2?0;  CHadcU  v.  Lovell,  15  O,  L.  R.  379;  and  In  Bitlett  v.  Knights  o- 
Maccabeet.  3  O.  W.  N.  1280;  and  Ueriracht  v.  Bingham,  4  O.  W.  N.  li;. 
It  Is  said  to  be  the  duty  ot  a  Judge  In  Chambers  to  exercise  his  dlx- 
cretion  as  to  whether  or  not  a  case  Is  to  be  tried  with  a  jury. 

The  jurisdiction  ot  Judge  in  Chambers  to  strike  out  a  jury  notice 
has  never  been  judicially  doubted:  Peoples'  ioon,  efc,  Co.  v.  stanin 
4  0.  L.  R.  90,  377;   Shantz  v.  Berlin.  4  0.  L.  R.  730. 

A  Judge  in  chambers,  on  motion  before  trial,  has  full  discretion  to 
direct  as  to  the  mode  ot  trial:  Laucier  v.  Didmon,  16  P.  R.  74;  and 
sem6ic.  where,  before  trial,  the  Court  or  a  Judge  has  ordered  that  the 
action  be  tried  without  a  jury,  the  Judge  at  the  trial  has  no  uower 
(While  the  order  stands  unreversed)  to  say  that  the  Issues  shall  b. 
tried  by  a  jury:  Reg.  v.  Orant.  17  P.  R.  at  p.  171,  per  Osier  J  A  I- 
had  previously  been  said  that  the  exercise  by  a  Judge  in  Chambers  oi 
his  power  before  trial  may  hamper  the  discretion  of  the  trial  Judge 
per  Street,  J.,  in  Brisfol.  etc..  v.  Taylor.  15  P.  R.  310;  and  see  B„i,k 
of  Toronto  V.  Keystone  F.  Ins.  Co..  18  P.  R.  113.  While,  therefore 
there  Is  no  doubt  as  to  the  discretionar ,  power  of  a  Judge  In  Chambers 
before  trial  to  strike  out  a  jury  notice,  the  practice  is  not  to  strike  it 
out  where  the  ground  Is  merely  that  the  action  can  be  more  conveti 
lently  dealt  with  without  a  jury,  that  be'ng  a  r^atter  which  can  better 
n.v  m  (°o''„  <:°''Moruion  of  the  Jui/re  a,,  the  trial:  Havke  >, 
0  Veil,  IS  P.  K.  164;  Shant,  v.  BerH„.  supra:  and  it  was  hei  „y  a 
Divisional  Court  that  where  the  action  Is  of  a  purely  common  law 
character  that  a  Judge  in  Chambers  should  not  strike  out  the  notice 
but  leave  It  to  the  Judge  at  the  trial  to  determine  whether  or  not  th. 
case  should  be  tried  by  a  jury:  Stavert  v.  Mclf aught.  18  O  L  R  :!7tt 
H  ,  1^  ■>»  meaiis,  however,  a  rule  that  all  common  law  actions  shoulil 

H!=ie  11  ".  \*  '"Z-  ""  """'■  °"  ""^  °"'"  ""«  "  <8  8>l<i  ti"  It  i,< 
desirable  to  have  the  question  whether  an  action  is  to  be  tried  with  or 
without  a  jury  determined  at  as  early  a  stage  as  possible:  Lauder  «, 
^IfT";,  I.,  .  '■■■  '"''  ""  "'»"«'<">  of  a  JudBe  on  this  point  will 
not  be  Ightly  Interfered  with:  76.;  and  see  Toogood  v.  Hindmarsh.  IT 
P.  R.  446;  and  Miwgan  v.  itrtropoutan  Electric  Supply  Co..  is:.i, 
J  Ln,  551. 

i,JJ°fL"'J^l  ^'""^  ""''"  "'""  ""  ""s  '"«  »™e  power  i>'  ■■> 
Judge  of  the  High  Court  In  Chambers:  Poi  v.  Fox   17  p   R    I6f  an.l 

Zu,/T  "'""'''  ."."f  *""°*'  '^''«*"'  '"a*  """  ■"■age' at  the 'trial 
woud  dispense  with  the  jury  It  was  held  that  the  discretion  ot  the 

noMce         ■"  °"         "  '""'''  """'^'■'i   "y   sflWlK  "Ut   the  jury 

It  has  been  held  that  this  section  places  Ihe  matter  In  -he  discretion 
'  '"'.  ■'"'"*"  "  """^''  ""  »™e  "ay  as  under  the  English  Order  36. 
rr.  J-r  that  it.  the  Judge  must  be  satisfled  that  sufllclent  reasons 
extst  to  deprive  the  party  claiming  a  jury  of  hia  priwH  fane  rinli. 
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be  OHit*  of  eBtabltshing  UiIb  Ib  on  the  other  side,  U  an  application  is 
iide  before  trial,  and  If  the  case  can  be  equally  well  tried  by  either 
lode,  then.  If  either  party  desires  It.  the  case  should  go  to  a  Jury: 
ank  Of  B.  If.  A.  v.  fiddi*.  9  P.  K.  470;  see  also  '  ark  v.  Skippvr.  21 
b.  D.  134;  itoset  V.  Simpton.  20  C.  L.  J.  t'30. 

Where  a  trial  Is  commenced  with  a  jury,  the  Judge  may,  even 
Iter  the  evidence  Is  taken,  or  during  Its  progress,  dispense  with,  and 
IsdiWfe  the  jury,  and  try  the  case  himself:  Marks  v.  Windsor,  17 
Dt  719;  see  also  Denmark  v.  McConaghy,  26  C.  P.  563;  Adair  v. 
raiJe.  9  Ont.  15;  but  aemhU;  where  he  refuses  to  try  a  case  with  a 
jr7  he  should  proceed  to  try  It  himself,  and  scmhle,  he  has  no  Juris- 
Ictlon  to  strike  out  the  jury  notice  and  transfer  the  case  to  a  non- 
iry  Bittlngs  for  trial:  Bank  of  Toronto  v.  Keystone  Firp  tnsuranre 
0..  18  P.  B.  113. 

The  Master  in  Chambers  and  officers  having  like  jurisdiction  can 
nly  Btrike  out  a  jury  notice  for  irregularity,  e.g.,  where  not  proper 
nder  sec.  56,  or  where  delivered  after  the  time  allowed  by  section  56 
Dr  doing  n;  see  Rule  20S,  clause  12.  Before  that  Rule  the  Master  tn 
bambere  had  the  same  jurisdiction  as  a  Judge:  see  BatduHn  v.  Mc- 
hire.  15  P.  R.  305;  Bristol,  etc.  v.  Taylor.  15  P.  R.  310;  Lauder  v. 
lidfflon,  16  P.  R.  74. 

In  cases  In  County  Courts  an  order  made  by  the  Judge  before  trial.  ^JJ^Jf^'^^,, 
5  to  trial  of  the  action  with,  or  without  a  jury.  Is  not  appealable 
indersec.  40  of  The  County  Courts  Act  (R.  S.  O.  c.  59):  McPhcraon  v. 
ViUon.  13  P.  R.  339. 

In  Pickup  V.  Kincaid,  11  P.  R.  445,  an  action  to  recover  fees  for  Fs»mpiei. 
ledlcal  attendance,  where  nothing  was  in   dispute  but  the  amount, 
t  was  held  to  be  a  proper  case  to  strike  out  a  jury  notice  with  a  view 
a  havlcg  an  account  directed  at  once. 

Semble,  mere  complexity  of  facts  would  not.  alone,  be  sufHcIent 
eaioii  for  dispensing  with  a  jury,  In  a  Common  Law  action:  Bank  cf 
I  y.  A.  \.  Eddy.  9  P.  R.  468. 

UDder  ordinary   circumstances   an    action    for   Infringement    of    a  Patent  ca»f( 
Went  should  not  be  tried  by  a  jury:   Verniilyea  v.  Guthrie,  9  P.  R. 
67;  and  here  there  is  an  Issue  Involving  a  scientific  investigation, 
hat  may  be  a  good  reason  for  dispensing  with  a  jury:  Sioyny  v.  North 
'.attem  By.  Co.,  100  L.  T.  Jour.  S90. 

It  has  been  said  that  actions  against  physicians  and  surgeons  lor  Actionn  for 
oalpractlce,  should  now.  as  a  general  rule,  be  tried  without  a  juij-:  ™»ii>r«ciice. 
roicH  V.  Archer,  4  0.  L.  R.  383;  Hodgins  v.  Banting.  12  O.  L.  R.  117; 
}crbracht  v.  Bingham.  4  O.  W.  N.  117;  and  an  action  on  a  lire  policy  In 
'tich  the  defendants  set  up  fraud  was  tried  without  a  jury:    Whytc 
.  British  America  Assurance  Co..  38  C.  L.  J.  165. 

Causes  of  action   may   in    a    proper   case   be   severed,    that   some  f^pparate 
'roper  for  a  trial  by  jury  may  be  so  tried:  see  Temperance  t'olontsa- ''■'*''' 
ion  Co.  V.  Evans,  12  P.  R.  48.  and  Mcitahon  v.  Lavery.  12  P.  R.  62;  but 
ucli  separate  trial  by  jury  should  not  be  ordered  where  there  is  but 
m  cause  of  action:  Farrnn  v.  Hunter,  12  P.  R.  324. 

Rules  258  and  259,  provide  the  mode  of  trial  where  equitable  issues.  Legal  and 
ir  Iwtli  legal  and   equitable   Issues,   are   raised;    see   notes   (o   those  J'^'y^^'*^'^ 
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Where  a  caso  had  been  tried  and  the  Jury  disagreed,  a  motion  w;ia 
made  to  dispense  with  a  Jury.  Qb  a  Jury  would  be  likely  to  dlmiKrc 
again,  but  la  wag  held  that  t^'>  case  having  been  considered  pruptT 
for  a  trial  by  Jury,  It  should  '<  j  so  tried,  subject  to  the  directluntt  uf 
the  Judge  at  the  trial:  Bank  of  B.  N.  A.  v.  Eddy,  3  C.  L.  T.  499;  see 
19  C.  L.  J.  158;  but  in  Adamaon  v.  Ailamson.  12  P.  H.  4tl9,  a  Hccontl 
trial  was  directed  to  be  without  a  Jury,  the  case  being  one  when 
there  was  no  prima  fade  right  to  a  Jury;  but  in  Reiffi'nst'^in  v.  Daii. 
I'S  0.  L.  R.  491.  that  course  was  considered  Improper  In  a  can*'  properly 
triable  by  a  Jury. 

In  Mi-Ounighal  v.  Grand  Trunk  Hy.,  [\  P.  R.  209.  after  the  jury  diti 
agreed,  and  a  second  trial  bad  been  had,  but  the  verdict  had  been  stt 
aside  as  against  evid  nee,  an  order  was  made  for  trial  by  a  Judge. 

Where  at  the  trial  both  parties  treated  an  issue  as  one  wliirh 
should  be  tried  by  the  Judge,  and  not  by  the  Jury,  and  the  plaintiffs 
obtained  a  rule  nisi  for  a  new  trial  on  the  ground  that  the  Judge 
had  decided  the  issue  wrongly,  they  were  not  allowed  to  amend  the 
rule  so  as  to  state  that  the  Judge  should  have  left  the  Issue  to  the 
jury;  Amtralian.  etc..  Co.  v.  Umith,  14  App.  Gas.  31S. 


As  to  the  effect  of  withdrawing 
Flying  Post,  18  Q.  B.  D.  882. 


a  Juror:   see  Thomas  v,  Kj-,?.  , 


to  be  tried 
wlthoat  k 
Jury- 


Equity  cuei.  Eanitr  Cases, — A  change  In  the  practice  was  made  by  sub-aec.  Hi 
prfmi  fVcie°"  ^^  ^^^^"  ^^^  ^oT^s  "  prior  to  The  Administration  of  Justice  Act  of 
1873."  were  In  the  Revision  of  the  Statutes,  1887.  substituted  for  the 
words  "at  the  time  of  the  passing  of  this  (the  J.  A.  1881)  Act,"  In 
sec.  45,  of  44  Vict.  c.  5.  The  effect  of  this  alteration  was  to  add  u^ 
the  cases  which  must  be  tried  without  a  jury  those  actions  whk-h  by 
the  A.  J.  Act,  1873,  were  made  cognizable  by  a  Court  of  Law  as  well  as 
by  the  Court  of  Chancery,  e.g.,  actions  for  purely  money  demands, 
though  the  right  to  recover  was  an  equitable  one  (see  R.  S.  0.  1877. 
c.  49,  s.  4),  and  actions  where  an  Injunction,  or  similar  equitable  relief 
Is  required,  though  otherwise  cognizable  by  a  Court  of  Law:  see 
Toronto  »t  HamiUon  Xavigation  Co.  v.  Silcox,  12  P.  R.  622,  and  R.  S.  0, 
1877,  c.  49,  s.  8. 

In  determining  whether  an  action  is  one  over  the  subject  -f  which 
the  Court  of  Chancery  had  exclusive  jurisdiction,  the  test  is  not 
whether  the  plaintiff's  end  might  have  been  aubstantlally  obtalnfd 
by  some  proceeding  cognizable  In  a  Court  of  Law.  but  whether  or 
not  the  specific  relief  asked  for  In  thp  statement  of  claim  Is  of  a 
kind  which  on  the  29th  March,  1873,  could  only  have  been  obtain,  d 
in  the  Court  of  Chancery:  see  Pawaon  v.  Merchants'  Bank.  11  P.  R, 
72;  Masse  v.  Masse,  11  P.  R.  81.  reversing  S.  C.  10  P.  R.  574;  !{,,- 
ring  v.  Brooks.  11  P.  R.  15.  If  the  cause  of  action  Is  an  equitable  one. 
the  circumstances -that  the  issues  or  questions  of  fact  to  be  tried  are 
matters  which  juries  are  accustomed  to  consider,  In  actions  differently 
framed,  will  not  entitle  a  party  to  a  trial  by  Jurv:  Fc  ran  v  HunUr. 
12  P.  R.  324. 

An  action  to  enforce  a  charge,  and  also  for  a  personal  judgment  for 
the  recovery  of  the  sum  charged,  was  held  to  be  not  an  action  for 
relief,  which  prior  to  29th  March.  1873,  could  only  have  been  obtain,  d 
In  the  Court  of  Chancery:  Sawyer  v,  Robertson.  19  p.  R.  172;  so  a!=o 
an  action  to  restrain  a  nuisance,  and  for  damages:  Shantz  v.  Bcrli.i. 
4  O.  L,  11.  T^'.O;  sea  ride,  ^'^  Margan-Vs  v.  i^tephens,  infra,  p.  219. 
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The  folIowiJ«  have  b«en  li«ld  to  be  caaoa  which  could  have  been  8«.  8«. 
..Ivbroufllt  In  Chancery;  an  action  Tor  the  rectlllcatlon  ut  a  least;  ,:x.mpl.«. 
rwinlor*  V  Jfonn.  !)  P.  K.  270;  to  set  aside  a  conveyance:  Tfturloii; 
<Srct.  9  P.  R-  2«s;  """  >■■  "WrPdrrjoii.  4,'.  C.  I..  J.  3S7;  to  declare  void 
if  dellvtry  ot  certain  notes:  Piiir«on  v.  Mirihanti'  li:,:'k.  supra,  p.  218; 
,oe»I.bll«h  a  wl.l:  /('■  l-"liH.  11  1'.  U.  107;  Jiirnll  I.  Cimlihrll.  JO  O.  L. 
S  IS;  to  Obtain  a  declaration  of  trust:  Koicoe  v.  JfcConnrll,  4  O,  W. 

S,  1!«. 

An  action  by  ratepayers  against  members  of  a  municipal  council  for  ^^l''""  .^j", 
uliccmduct  causing   loss   to    the    municipality    Is    an    action    against  ,„'^„  „,„„i. 
uuilew  and  formerly  within  the  exclusive  Jurisdiction  of  Chancery:  np.uiy. 
iwTOKl  V.  Connor,  11  P.  H.  423;  so  also  an  action  for  an  Inlunctlon. 
iDd  to  esUbllih  a  will,  and  for  an  account:  J/cOill  v.  JfcDoncll.  14  V. 
R  183;  and  an  action  for  an  Injunction  to  abate  a  nuisance  and  for 
lunvet:  Lauder  v.  Dldmon,  16  P.  K.  74;   St.  Margarefs  v.  stepheiit. 
jJC.L.  J.  404;  see  29  Ont.  l".");  aetl  viilt\  shantz  v.  Brrlin.  auprn.  p.  21S. 

An  anion  for  specific  performance  of  a  covenant  to  repair,  or  for  f^l^fj'^"'^^',''",'' 
iamages.  was  held  to  be  a  Common  Law  action,  as  specific  perform-  ^*j  g,»nt«i.l.-. 
ant*  of  such  a  covenant  could  not  bo  decreed  In  Chancery:  BingHam 
t.Wimer.  10  P.  B.  621;  but  generally  where  a  party  seeks  eQUltable 
relief  to  which  he  Is  not  entitled,  the  opposite  party  should,  unless  In 
1  ray  clear  case,  move  to  strike  out  the  pleading  (see  Hule  1241, 
iDstHd  of  attacking  It  Indirectly  by  asking  to  have  a  jury;  Fnaer  \. 
Miatm.  12  P.  H.  113. 

rormerly  In  cases  within  the  former  exclusive  jurisdiction  of  the  Wh™  jury 
Court  ot  Chancery,  a  trial  by  jury  might  be  had.    Prima  furte  the  trial  |ji,',i„*  j  „„ 
Is  to  be  without  a  jury.     It  might,  however,  be  "  otherwise  ordered  "  iptclsl 
m  apeclal  application.     The  power  to  order  a  jury  existed  under  the  """">" 
Cllancery  Act  (R.  S.  O.  1877,  c.  40,  s.  99).     Applications  under  that 
«tlon  could  only  be  made  to  the  Court;   the  Master  In  Chambers 
M  no  jurisdiction:  r^urloic  v.  Beck,  9  P.  R.  268.    Under  the  present 
section  it  seems  doubtful  whether  the  power  to  order  a  jury  In  such 
cases  any  longer  exists  except  In  the  Judfe  at  the  trial  under  sec.  r»."» 
i;i.    H  there  be  any  jurisdiction  In  the  Court  or  a  Judge  to  make 
such  an  order;   urmblr.  the  application  should  be  made  In  thi-   same 
way  as  an  aiplicatlon  under  sub-sec.   1.   that  Is,  to  the  Court  or  a 
Judge  thereof,  and  should  not  be  made  to  the  Master  In  Chambers  or 
ilocaljndge,  as  the  discretion  to  be  oxerclsed  on  the  motion  is  similar 
1^  ibat  vested  In  the  Judge  at  the  trial  under  section  55   ( 2 ) ;    see. 
however,  Bennett  v.  Trcocnt.  25  C.  P.  443. 

A  jury  was  refused  In  He  Lewis.  11  P.  R.  107,  a  suit  to  establish 
•  Hill;  and  see  MoOill  v.  ifcDonell,  14  P.  R.  483. 

It  a=  granted  In  an  action  by  a  mine  owner  against  another  mine  Case  whore 
owner  lor  an  account  and  for  an  Injunction,  in   which  a  view  W!is  ^^^ 
said  to  be  necessary:  Jenkins  v.  BusMn.  1S91,  1  Ch.  484;  64  L.  T.  213; 
dud  also  In  a  partnership  action  In  which  allegations  of   fraud  and 
misconduct    were    made    aniiinst    the    defendant    as    grounds    for    a 
■lissolutlon:  Ehrmann  v.  Khnnnnn.  72  L.  T.  352,  548. 

Tlie  tart  that  a  counterclaim  is  filed  in  respect  of  a  ilnim  properly  ncfeTidart 
triable  by  a  Jury,  does  not  entitle  the  defendant  to  have  the  action  so  ^i^"^  '^"""  '"^ 
tried.  It  othernlse  triable  without  a  Jury:    Klnnaint  v.  Field,  1905.  2 
Ch.  361. 

As  to  where  there  are  both  legal  and  equitable  issues:  see  liulc  259 

and  notes. 
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THE  JVDICATt'BlS  ACT. 

87.—  (1)  Subject  to  subsection  2,  no  proviuo,  comliiiiin, 
stipulation,  agreement  or  statement  wliich  provides  fur 
the  place  of  trial  of  any  action,  matter  or  other  procciil 
in){  slmll  be  of  any  force  or  etTtct. 

(2)  Subse  'ion  1  shall  not  apply  or  be  available  unlo- 
nnd  until  the  defendant  moves  to  change  the  place  ni 
trial.    34  Geo.  V.  c.  19,  s.  ,")7. 

ThiB  «ect!on  appUea  to  cuei  where,  by  contract,  the  parties  liavi 
agreed  that  actions  In  respect  of  the  contract  may  be  brought  In  some 
speclOea  county.  The  effect  o(  It  appears  to  be  that  If  the  plalntllt  U\ 
the  venue  at  the  plaec  agreed  on,  the  defendant  may.  nevertheless,  move 
to  change  It,  notwlthLtandlng  the  contract;  and  the  venue  will  not  |j,^ 
changed  to  the  place  agreed  on  If  the  preponderance  of  convenhnc* 
Is  In  favour  of  the  place  at  which  It  Is  laid:  see  Bill  v  Ooodim,, 
Threthir  Co..  12  O.  I„  R.  611, 

JUBV  TBIALS. 

B8.— (1)  It  shall  be  sufficient  if  ten  of  the  .iuror.- 
agree,  and  a  verdict  rendered  or  question  answered  In 
ten  jurors  shall  have  the  same  effect  as  a  verdict  or 
answer  given  by  twelve  jurors. 

(2)  This  section  shall  apply  to  special  juries. 

(3)  Where  more  questions  than  one  are  submitted,  it 
shall  not  be  necessary  that  the  same  ten  jurors  sliall 
agree  to  every  answer.    3-4  Geo.  V.  c.  19,  s.  58. 

This  sub-section  Is  passed  to  meet  the  question  raised,  but  not  dr 
elded.  In  y.melt  v.  Cm.  Pac.  Ry..  23  O,  L,  R.  602. 

59.  If  at  the  trial  of  an  action  or  issue  or  assessment  ol 
damages,  a  juror  dies  or  becomes  incapacitated  from  any 
oanse  from  continuing  to  sit  or  act  on  the  jury,  or  if  it 
is  discovered  that  a  juror  has  an  interest  in  the  result 
of  the  proceeding,  or  is  a  relative  within  the  degree  nl 
first  cousin  of  any  of  the  parties  the  judge  mav  disclinijir 
SUCH  juror,  and  may  direct  that  the  trial  or  assessment 
shall  proceed  on  such  terms  as  he  deems  ju.st  with 
eleven  jurors,  and  in  such  case  ten  jurors  mav  give  the 
verdict  or  answer  the  questions  submitted  to  the  iiiiv. 
3-4  Geo.  \.  c.  19.  s.  59.  ' 

dS"  "'i  ^""(1)  1°  '•'«  absence  of  a  direction  to  the  contrar\ 
^i'™"'",^.:  "f  the  judge,  a  jury  may  give  a  general  or  special  ver-- 
wi.,  di°r,,";   diet,  but  shall  give  a  special  verdict  if  he  so  directs  iiii.l 
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(1)  This  seotioii  sliull  not  ni)i)ly  tn  uctions  of  lilM'l..';,"^,,";,, 

4  Geo.  V.  <•.!!»,  8.  fiO.  f,;Vr  °' 

\  "lentTHl  verdlrt"  In  one  whereby  the  Jur-  *  id  the  Issue  In 
ivour  ol  one  party  or  the  other.  lenerally,  i.e..  it  plalntiB  or  de- 
ndut.  u  the  caie  may  be ;  and  where  there  are  vera!  laauea.  H 
)me  be  found  In  favour  of  one  elde  and  some  In  favour  of  the  other. 
Ill  would  •till  be  a  'general  verdict";  Co.  Lit.  226:  Datilej  v. 
ouNilri.  1  3c.  N.  H.  328;  t:hltty»  Arch.  Fr.  (14th  ed.)  6D.'i.  A  'special 
rdlct."  on  the  other  hand.  Is  one  whereby  the  Jury  simply  And  the 
icti.  leaving  It  to  the  Court  on  applying  the  law  to  the  facts  so 
iiind.  to  determine  for  which  of  the  parties  a  Judgment  should  be 
lien:  Co.  Lit.  :27  b.  228;  Chltty's  Arih.  Pr.  (14th  ed.)  655. 

Fonnerly  a  Jury  might  In  all  eases  give  a  general  verdict:  ilator 
I  DnUei  V.  Clark,  .1  A.  *  E.  506;   but  this  and  the  following  sec 

00  have  restricted  this  right,  and  the  Jury  nay  in  certain  caaes  be 
>qulred  to  answer  speclflc  questions:  sec.  61. 

fttere  a  jury  Is  entitled  to  return,  and  do  return,  a  general  verdict. 
li  not  competent  for  the  Judge  to  put  a  special  question  to  them 
ad  to  Jive  Judgment  In  accordance  with  their  answer  to  It,  contrary 

1  their  general  verdict:  .IriioW  v.  Jetlrryi.  110  L.  T.  2."ia. 

61.— (1)  Upon  a  trial  by  .jury,  except  in  an  action  for  b«;;i;j  ^y 
iW,  the  .iudge.  instead  of  directing  the  jury  to  K'^'e  !'„'';,'■  J.''^' 
itlier  a  eeneral  or  a  special  verdict,  mav  direct  tlie  ,iury  w  dir.ci»,i 
0  answer  any  (jiiestions  of  fact  stated  to  them  by  him ;  queitiom. 
\\\i  tlie  jury  sliall  answer  siicli  questions,  and  shall  not 
rive  any  verdict. 

(2)  Judgment  may  be  directed  to  be  entered  on  the  ■J,".''/";;*' 
inswers  to  such  qnestions.    3-4  Geo.  V.  c.  19,  s.  61.  m"-t^.'.. 

This  section  has  made  an  Important  change.  Pormc'ly  nc*  only 
ctions  for  libel,  but  actions  for  slander,  criminal  conv*-.  nation,  seduc- 
ion,  malicious  arrest,  malicious  prosecution  or  faise  hnprlsonment. 
■ere  excepted  from  the  eases  In  which  the  Jury  could  be  directed  to 
newer  questions:  see  Jud.  Act  (1897)  c.  .•>!.  8.  112.  Now  in  all  actions 
xcept  for  libel,  the  Jury  may  be  required  to  answer  questions. 

It  was  coneldered  by  Anglin.  J.,  that  'n  the  excepted  class  of 
ctions  it  was  not  competent  for  a  Judge  i  require  a  jury  to  answer 
pecWc  questions  at  all:  Sflll  v.  Haatings.  13  O.  T..  R.  322;  14  O.  L.  R. 
'•>;  but  see  PIT  Middleton.  J..  Hn-nia  v.  Biikrrton.  24  O.  L.  R.  41.  and 
s  to  whether  by  consent  of  parties  questions  may  be  put:  see  Qo  c'r 
■  Lutsr.  16  Ont.  88. 

For  cases  where  the  section  has  been  applied  and  as  to  the  duty  of 
ie  Judge  upon  the  questions  being  answered:  see  Canitda  Central  v. 
fcLoren,  S  Ont.  App.  564;  S(.  Denis  v.  Bailer.  13  Ont.  41;  l.'i  Ont 
'PP.  387. 

It  is  imperative  upon  the  jury  to  answer  the  questions  submitted 
a  them,  and  they  may  not  give  a  general  verdict  Instead,  unless  the 
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Judft'  In  bli  diMcretlon  rrrclves  11:  ^'Hrlofi|7  v.  Carroll,  7  Ont.  Aiiii 
H'>.  but  to  enable  tbn  Jury  to  ilvv  lurh  genpral  verdlrt  InBicud  ,j< 
anHwrrlnit  tbf>  iiuciiilons,  lb<-  Judge's  '  harxi'  niuat  giw  Ihrm  Kiirh 
Imtrurtloni  m  to  thfi  law,  tbat  tbey  can  properly  give  ■  geiifrnl  \t 
diet  Initead  of  merely  anvwerlng  the  queitluna:  Hvid  v.  Hnrtto,.  ::, 
Ont.  2'2:t,  and  see  (JoHfiandfi'QunH  Mima  v.  Itoitkh.  2i  O.  U.  |(  :i: 
4(!  S.  c.  It.  64r).    Leave  to  appeal  to  P.  C.  refuted:  27  O.  h.  R.  (I4:t. 

In  libel  caspR,  thli  arctlon  prevenli  a  iudgment  from  b*lng  rntt'r>><i 
upon  anRwers  to  questions  submitted  to  the  Jury;  a  general  vriliri 
must  be  given  by  the  Jury  In  such  eases,  and  a  finding.  In  annwrr  m 
a  question,  of  a  certain  amount  of  damages  Is  not  equivalent  to  a 
general  verdlrt:  Gordon  v.  Dmiaon.  22  Ont.  App.  313  <an  action  for 
falne  Imprisonment). 

A  Judge  Is  not  bound  to  submit  questions  In  writing  to  the  Jury: 
L'tt  V,  St.  Lattrvncc,  1  Ont.  54r>.  8eo  also  Balfour  v.  Toronto  R-n!- 
inift  Co..  r.  O.  L.  n.  73:.;  32  8.  C  R.  239;  where  Armour,  CJO. 
said  tbat  questions  should  be  tn  writing;  but  Osier,  J.A..  said  ttiin 
while  It  Is  convenient  and  no  doubt  the  usual  course  that  questlonx 
submitted  to  the  Jury  should  be  In  writing,  the  law  does  not  n.. 
rcqulrr;  and  a  Judge's  refusal  to  submit  any  particular  question  \n  not 
ground  for  a  new  trial:  Tuijht  v.  Burna,  24  Ont.  28. 

When  the  jury  fall  to  answer  questions,  or  their  answers  arp  r-m- 
!"  fllctlng.  so  that  no  Judgment  can  be  awarded  for  either  party  on  their 

nin».  finding,  or  In  case  the  Judge  at  the  trial  refuses  to  give  Judgni-  nt 
for  either  party,  the  action  may.  unless  his  decision  is  appealed  fnini. 
be  carried  down  for  trial  again,  as  upon  a  disagreement  of  the  jurv: 
see  Jud.  Act.  a.  30  and  liule  501.  In  Nettlcton  v.  Preacott,  16  O.  L.  II 
338.  a  Divisional  Court  rejected  an  answer  of  a  Jury  to  a  question  ua 
being  Insensible  and  at  nnreaaonable  variance  with  their  answers  to 
other  questions. 

In  Spnicr  v.  Alnakn.  ftv..  3.5  8.  C.  R.  362.  It  was  said  by  Nesbltt, 
J.,  that  In  an  action  founded  upon  negligence  it  is  advisable  that 
spetlflc  questions  be  submitted  to  the  jury  to  enable  tbem  to  statr  rtif 
special  grounds  on  which  they  find  negligence  or  no  segllgenctv  Ihi 
Jury  Hhould  be  asked  to  iind  specifically  what  was  the  negligence  wlilch 
cauBed  the  Injury:  Mader  v.  Halifax  Electric  Tramumy  Co.,  37  S  C 
R.  94. 

ACTIONS  FOR  MALICIOUCi  PR08ECUTI0X. 

Ihil'  62.  In  actions  for  malicious  prosecution,  the  j^niirc 
ll^lf"  shall  decide  all  questions  hoth  of  law  and  fact  necossarv 
"*'-      for  determining  whether  or  not  tliere  was  reasonahl".' 

and  probable  cause  for  the  pro.secutiou.     3-4   Geo    V 

c  19,  .s.  G2. 

This  section  appears  to  work  a  legislative  reversal  of  Harris  \. 
«<'-fc-WoH.  24  O.  L.  R.  41.  whore  it  was  held  Ihat  any  disputed  fart  on 
^Ulch  reasonable  and  probable  cause  waa  based,  must  be  found  t,v 
the  ury.  Ihis  .octlon  now  haves  both  the  law  and  fact  on  mi.H 
questions  to  the  decision  of  the  Court. 

fn  riuh  ;ni  -actum  ih,-  i.laiiiiirr  must  c«iablifih  not  only  malir.'.  hut 
the  absence  of  renaonable  and  probable  cause.  Kotwlthstandlnp  ttif? 
section,  the  question  of  malire  woiiM  appoar  to  be  distinct  irom  thai 
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,   -HjoMblii  ind  prolHible  lauw."  wd.  thorefor*,  ullll  a  queitlon  to  Mc.  M. 

Proof  lll«l  till'  chiirici-  «»»  madf  unil  Talliil  1»  nor  ;i.  r  «.-  lirciof  of 
i.llrt  or  wmit  o(  rnnon«l>le  and  probable  laiine:  Coma  v.  Pclrii, 
"i),A.C.  S49;  IDO  U  T.  TIM);  WoKer.  ».  /Vmd*.  136  1,.  T.  J.  189. 

ttVrf*  th»  dvfrndant  arli*  on  the  advlri-  of  rounHel  after  a  full  dlk- 
onrt  of  tiM  f>"«  'o  '»>■  ■"  l"""*"  >"  •''»  dBfendant.  ihat  of  lueK  la 
niMMbli-  and  iirobable  cauw";  Luiiiiiluii  v.  Biltki/,  l'2  O.  I..  U.  I; 
111  iH  ford  >.  Ciinodtan  Eiiinit  <'«..  21  O.  I.,  tl.  5S5;  fltihil  v. 
MWa,  !J  0.  I..  R.  <":   23  O.  I-.  II.  280. 

TbeKctlott  dOTM  not  apply  to  actions  for  falae  Imprlaonment.  aa  to 
rMril:  •«  WalliTi  v.  Kmllli.  lupra. 

(JL'.VSllIXd  CONVICTKlXrt,  ETC. 

JJ.— (I)  Where  it  is  desired  to  move  to  quash  ii  com-  Prowdn 
iotion,  order,  warrant  or  iiKiiiisition,  the  prix'cciliui,'  j;;,";;' 
■hall  be  by  motion  in  tlie  first  in.<tanee  instead  of  In'"'  " 
trtiorari,  rule  or  order  uisi. 

(2)  Notice  of  flie  motion  shall  be  served  at  least  six  J;^,';;-, 
lays  before  the  return  day  thereof  upon  the  maRi-  rate  ■"»»"» 
aaking  the  conviction  or  order,  or  issuinj?  the  w<  ant. 
irthe  coroner  making  the  inquisition,  and  also  uj.^n  the 
iriiaecutor  or  informant,  if  any,  and  upon  the  clerk  of 
lie  peace  if  the  i)roccedings  tiave  been  returned  to  his 
fc.  and  the  notice  shall  specify  the  objections  intended 
I)  he  raised. 

0)  fpon  the  notice  of  motion  shall  be  indorsed  a 
opy  of  sii))section  4  and  a  notice  in  the  foUowiuK  form, 
iddreesed  to  the  magistrate,  coroner  or  clerk  of  the 
leace.  as  the  case  may  be : 

"Ttiii  ire  hereby  rsQulred  forthwith  after  aervlce  hereof  to  return  t 
n  Ibe  Central  Office  at  Osgoode  Hall.  Toronto,  the  conviction  lor  us 
>>■■  cair  nujy  be)  herein  referred  to.  together  with  the  Information 
wl  evidence.  If  any,  and  all  thlnga  touching  the  matter,  as  fully 
nd  entirely  as  they  remain  in  your  custody,  together  with  this 
lOtlce. 

"  Dated 
"  To  4.  B. 

"Magistrate  (or  at  the  case  man  be), 
"  0.  D.. 

"  Solicitor   for  the  Applicant." 

The  notice  docs  not  indicate  that  it  is  to  be  entitled  In  any  cause 
r  matlor.  but  It  would  aeem  advisable  that  It  should  be  entitled  In 
a  proceeding  In  which  the  conviction,  warrant,  or  Inquisition  which 
s  sought  to  be  rjuaHhed  was  made.     The  same  remark  applies  to  the 
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notice  of  motion,  which  eliould  also  be  entitled  "In   the   Supreme 
Cotjrt." 

(4)  Upon  receiving  the  notice  so  indorsed,  tlie  iiiajiis 
trate,  coroner  or  clerk  of  the  peace  shall  forthwith  retiini 
to  the  Central  Office,  the  conviction,  order,  warrant  ur 
inquisition,  and  the  information  and  evidence,  if  any, 
and  all  things  touching  the  matter,  and  the  notice  servjd 
upon  him  with  a  certificate  indorsed  upon  it  in  tlie  fol- 
lowing form: 

Pursuant  to  the  within  notice  I  herewith  return  to  this  Honourable 
Court  the  following  papers  and  documents:  — 

"1.  The  conviction  (or  as  the  case  may  be); 

"2.  The  Information  and  tha  warrant  Issued  thereon; 

"3.  The  evidence  taken  at  the  hearing; 

"4.  (Any  other  papers  or  documents  touching  the  matter). 

"And  I  hereby  certify  to  this  Honourable  Court  that  I  have  abov 
truly  set  forth  all  the  papers  and  documents  in  my  custody  or  pow,  r 
relating  to  the  matter  set  forth  in  this  notice  of  motion." 

(5)  The  certificate  shall  have  the  same  effect  as  ,i 
return  to  a  writ  of  certiorari  or  to  an  order  tinder  tlie 
Eules. 

(6)  The  notice  shall  be  returnable  before  a  Judso  »l' 
the  High  Court  Division  sitting  in  Chambers. 

(7)  The  motion  shall  not  be  entertained— 

(a)  unless  the  return  day  thereof  is  within  .six 
months  after  the  conviction,  order,  warrant  or 
inquisition;  and 

(h)  the  applicant  is  shown  to  have  entered  into  a 
recognizance  with  one  or  more  sufficient  sure 
ties  in  the  sum  of  $100  before  a  Magistrate  of 
the  county  within  which  the  conviction,  order 
or  inquisition  was  made  or  the  warrant  was 
issued,  or  before  a  judge  of  the  countv  court 
of  that  county  or  before  a  Judge  of  the  Hiirli 
Court  Di\ision.  conditioned  that  the  applieant 
will  prosecute  the  application  at  his  own  posts 
and  charges  without  any  wilful  or  affcet.'d 
delay  and  that  he  will  pay  to  the  per.smi  in 
whose  favour  the  conviction,  order  or  other 
proceeding    is    affirmed    his    full    costs    ami 
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charges  to  be  taxed  according  to  the  course  »•'■  •*• 
of  the  Court  in  case  the  conviction,  order  or 
other  proceeding  is  affirmed,  or  has  paid  into 
Court  the  like  sum  as  security  that  he  will 
do  so. 
The  Crown  Is  not  bound  by  this  section,  and  thererore  on  an  appltca- 

lon  by  the  Crown  to  quash  a  conviction,  no  deposit  or  security  Is 

tquired:  Re  ifartin  i  Oarloui,  20  0.  L.  R.  295. 

(8)  The  recognizance  with  an  affidavit  of  its  due  ex-  JjJ°«^''j, 
;mtion  shall  be  filed  with  the  Clerk  in  Chambers.  «i«a 

where  money  Is  paid  Into  Court  as  security,  semble,  the  certificate 
)f  the  Accountant  should  be  filed  with  the  Clerk  in  Chambers. 

(9)  The  Judge  shall  have  all  the  powers  of  the  Court  p™'^"  »' 
n  the  hke  matters  and  may  order  the  production  of  *pp"| 
lapers  and  documents  as  he  may  deem  necessary. 

(10)  No  appeal  from  the  order  of  the  Judge  shall  lie  ^;,K" 
mless  leave  is  granted  by  a  Judge  of  the  High  Court  ''*™ 
Division.   34  Geo.  V.  c.  19,  s.  63. 

The  motion  must  be  returnable  before  a  Judge  of  the  High  Court 
division,  the  jurisdiction  of  the  Master  in  Chambers  and  officers  having 
he  like  jurisdiction  is  therefore  excluded:   i^ule  208   (13). 

The  effect  of  this  section  is  to  abolish  the  writ  of  certiorari  for  the 
lurpose  of  removing  a  conviction  for  breach  of  Provincial  laws.  This 
binge  was  originally  effected  by  the  former  C.  RE.  1289-1298,  sub- 
^quentiy  superseded  by  S  Edw.  VII.,  c.  34,  on  which  this  section  is 

Similar  provisions  are  made  by  C.  RR.  1279-1288  In  respect  of 
onvlcUons  under  The  Criminal  Code  which  are  still  in  force:  see 
upro,  p.  140. 

This  section  is  only  applicable  in  cases  where  certiorari  formerly 
ly:  Rex  V.  Cook,  18  O.  L.  R.  415;  14  C.  C.  C.  495;  Itex  v.  A'elson,  18 
I.L.  R.  484;  Kex  v.  Bcnouif.  18  0.  L.  R.  420;  15  C.  C.  C.  246. 

An  acquittal  wUl  not  as  a  rule  be  quashed:  Her  v.  Simfison.  1914, 
K.  B.  66.  The  quashing  of  a  conviction  is  not  pleadable  as  a  bar  to 
reeh  proceedings  in  reference  to  the  same  alleged  offence:  see  lb. 


BEraBENCES  TO  OFFICIALS  AND  SPECIAIj  REFEREES. 

M.— (1)  Subject  to  the  Rules  and  to  any  right  to  have  "''""J^^J 
lartieular  case.s  tried  by  a  .I'ury,  a  Judge  of  tlie  High  sno  r.popt. 
"iirt  Division  may  refer  any  question  arising  in  an 
iption  for  inquirj-  and  report  either  to  an  official  referee 
ir  to  a  special  referee  agreed  upon  by  the  parties. 

(2)  Subsection  1  shall  not.  unless  with  the  consent  of  |^f™„^;°" 
lis  Ma.iesty,  authorize  the  reference  to  an  official  referee 
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of  an  action  to  which  His  Majesty  is  a  party  or  of  any 
question  or  issue  therein.    3-4  Geo.  V.  c.  19,  s.  64. 

"A  Judge  of  the  Rich  Court  Dlrlelon." — The  Master  In  Cham- 
bers, I-ocal  Judgos.  and  Local  Masters,  have  no  jurisdiction  to  mnkp  an 
order  under  this  section:  Union  Loan  Co.  v.  Boomer,  10  P.  R,  6;:(i; 
Bank  of  Commerce  v.  Jennings,  7  C,  L,  T,  170:  see  Rule  208  (l;;i, 
except,  as  to  a  Local  Judge,  where  be  bas  jurisdiction  under  nule  210. 

As  to'who  are  Ofnclal  Referees:  see  ss,  76  (1)  (o),  infra,  p.  2fi.'; 
and  s.  86  (1),  infra,  p.  274. 

See  also  Rule  65,  which  provides  further  for  references  to  take 
accounts  or  make  Inquiries  at  any  stage  of  proceedings. 

As  to  the  employment  of  experts:  see  Rule  268. 

Except  by  consent,  the  Court  bas  no  power  to  order  a  reference 
under  the  above  section  to  any  person  other  than  an  Official  Referee,  or 
tb-i  Judge  of  a  County  Court;  Fewster  v.  Raleigh,  14  P.  R.  429. 

"Inqnlry  and  Report." — In  view  of  other  provisions  of  the  Act. 
these  words  probably  have  a  slightly  diHerent  signification  in  this 
section  from  that  given  to  them  in  the  ii;nglish  Act.  The  inquiry- 
intended  is  just  such  a  Judicial  inquiry  as  a  Master  would  make  in 
the  case,  to  ascertain,  as  the  delegate  of  the  Court,  the  rights  of  the 
parties  in  regard  to  the  questions  referred:  see  Rule  400;  and  the 
report  is  to  be  similar  to  that  of  a  Master  and  is  to  have  the  same  elTect 
given  to  it  when  filed:  see  sec.  67,  infra,  and  notes. 

"*»T  Qneitlon  Arlaliv."— Under  this  section  all  that  can  be 
referred  Is  a  question  or  questions  In  the  action,  and  must  be  a  ques- 
tion or  questions  which  must  necessarily  be  decided  In  the  action,  not 
such  as  it  may  prove  unnecessary  to  decide;  Weed  v.  Ward,  40  Ch.  D. 
5r>5.  The  whole  action,  facts  and  law,  cannot  be  referred:  Longman 
V.  East,  3  C.  P.  D.  142;  Braginton  v.  Yales,  W.  N.  1880.  150-  Lvney  v 
Essery,  10  P.  R.  285;  Re  Queen  City  Refining  Co.,  10  P.  R.  415;  nor  the 
whole  of  the  Issues  In  an  action:  Clarry  v.  B.  A.  .Iss.  Co.,  12  P.  R.  :!."i7; 
but  the  whole  action  may  be  referred  for  trial  by  an  omdal  refer»e 
under  sec.  65  infra. 

A  question  of  liability,  upon  which  the  right  to  an  account  depends, 
should  be  tried  in  the  usual  way:  Ward  v.  Hall,  W.  N.  ISSO  69  P'-r 
Cotton,  L.J..  Cloic  V.  Harper.  3  Ex.  D.  198;  Fewster  v.  Raleigh  14  P  R 
429;  more  especially  if  it  be  a  proper  question  for  a  Jurv-  Youna  v 
Prt((i<-.  Globe.  19th  April.  1882.  Where  a  question  is  directly  raised  by 
the  pleadings,  and  is  distinctly  presented  to  the  Court  for  its  decision 
and  evidence  bas  been  taken  upon  It,  it  should  not  be  referred  but 
should  be  disposed  of  by  the  Court:  Intermlional  Bridqe  Co  v  Canaiij 
Southern  Ry.  Co..  7  Ont.  App.  266;  Smith  v.  Armitage.'2t  Ch.  D.  727. 

The  question  of  the  amount  of  damages,  as  a  question  in  the  action, 
may  be  referred,  in  the  discretion  ot  the  trial  Judge,  but  thn  exercise 
of  his  discretion  Is  subject  to  review:  RatM  \.  Booth  16  F  I!  IS.'. 
The  onus  of  shewing  that  the  discretion  was  wrongly  exercised  Is  on 
the  party  objecting:  76.;  and  generally  speaking  a  reference  as  ,o 
damages  ought  only  to  be  ordered  In  cases  where  the  Inquiry  involves 
.lucstions  ot  detail  which  it  would  be  wasting  the  time  of  the  Court 
to  Investigate:  Wallis  v.  Sayers.  34  Sol.  Jour.  345,  per  Bowen    LJ 


REFERENCES  TO  REFEREEti. 


227 


For  torm  of  order  ot  reference  under  tbls  section:  bee  No.  74  H.  &  L.  See.  64. 
Fonni.  No.    943.     It   should    exprena    on    Its   face    whether    tt    1b   an  p^,^  ^f 
irder  under  this  section  for  Inquiry  and  report,  or  under  sec.  65  for  order. 
rial:  Cumming  v.  Lou;  2  Ont.  505;  tad  see  White  v.  Pcto,  \V.  N.  1886, 
[ii-.Wenlock  v.  River  Dee  Co.,  19  Q.  B.  D.  155. 

Further  directions  need  not  be  expressly  reserved,  but  a  motion  for 
ud^ent  upon  the  report  may  be  made  after  it  has  become  con- 
irmed,  which  Is  in  effect  the  former  motion  for  decree  on  further 
ilrectlona. 

ProMdnre  before  Referee. — This  section  contemplates  an  Inquiry  procedure  < 
ly  examination  of  witnesses  and  not  by  the  Referee's  personal  observa-  rt-'erence. 
Ion  only:  Wenlock  v.  River  Dee  t'o..  IB  Q.  B.  D.  155. 

The  practice  and  procedure  generally  before  a  Referee  is  the  same 
IS  before  a  Master:  see  Rnlv  400,  also  Rules  277,  402-459. 

Edr.  Rule  474  confers  power  on  the  Referee  to  direct  Judgment  to 
le  entered,  and  gives  authority  with  respect  to  discovery  and  produc- 
ion:  iee  Serle  v.  FardcU.  44  Ch.  D.  299;  Clark  v.  Sonnenachein,  25  Q. 
),  D.  226;  Hayward  v.  Mut.  Heserve.  1891.  2  Q.  B.  236.  The  Ont.  Jud. 
[ct  denies  the  power  to  direct  judgment  to  be  entered,  and  no  express 
irovislon  Is  made  In  regard  to  discovery. 

There  was  formerly  doubt  as  to  whether  a  Referee  had  power  to  DiieoYery. 
ssue  a  direction  for  production  like  a  Master,  or  whether  an  order 
mpracipe  might  be  obtained:   see  Hilderbroom  v.  McDonald,  8  P.  H. 
;S9. 

Now.  however,  it  Is  made  clear  by  Hule  400  that  the  practice 
lefore  a  Referee  is  to  be  as  nearly  as  i>osstble  the  same  as  before  a 
iaster.  If  the  order  of  reference  Is  made  after  discovery  and  produc 
Ion  have  been  obtained  In  the  action  In  the  ordinary  way  under  Rule 
:27.  that  may  suffice;  but  If  further  discovery  or  production  ia  required 
or  the  purpose  of  the  reference.  It  Is  obtainable  by  the  order  or  dlrec- 
ion  of  the  Referee:  see  Rules  349.  411,  and  Brooks  v.  Georgian  Bay. 
tC  16  P.  R.  511 ;  Garland  v.  Clarkaon.  9  O.  L.  R.  281.  Where  the 
larties  directed  to  make  discovery  are  present  or  represented  by  their 
olicitor,  no  formal  order  Is  necessary,  and  the  direction  entered  in 
tie  Master's  book  Is  sufficient:  Rule  421. 

Where  a  reference  Is  made  for  trial,  the  Referee  has  power  to  direct 
uch  discovery  as  might  be  obtained  In  an  action  before  trial.  Including 
iscovery.  under  Rule  334,  from  a  person  for  whose  immediate  benefit 
tie  action  Is  brought  or  defended:  Onrlaml  v.  Clarkson,  9  O.  L.  R.  281. 

The  Referee,  whether  the  reference  is  for  report  (Jud.  Act.  a.  64);  Hearinf. 
r  trial  (lb.,  a.  05).  has  power,  subject  to  the  control  of  the  Court,  to 
X  a  peremptory   appointment   for   the  hearing,   and,    on   default   of 
Ither  party,  to  proceed  In  his  absence:  Wenlock  v.  River  Drr  Co..  32 
k  R.  220;  49  L.  T.  617. 

R«port. — The  report  is  subject  to  the  same  rules,  and  should  be  Report  of 
rawn  in  the  same  form,  as  the  report   of  a  Master,   as   to   which:  Rffereiv 
'e  notes  to  Rule  424. 

Thf  Master.  If  he  smfflciontly  follows  the  directions  of  the  judgment. 
1  not  obliged  to  give  his  reasons  for,  or  to  enter  into  detailed 
iplanations  of  his  report:  Booth  v.  Ratt(,  21  S.  C-  R.  637;  and  see 
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Dunkirk,  etc.  v.  Lever,  9  Ch.  D.  20,  under  the  BngttBb  practice.  Evi- 
dence should  not  be  stated:  Longman  v.  East,  3  C.  P.  D.  149;  Soven-irjn 
V.  Sovereiffn.  15  Gr.  559. 

A  Referee  mar.  like  a  Master,  report  specially  any  circumstanct's 
which  he  deems  necessary  for  the  Information  of  the  Court,  and  he 
should  do  so  as  to  any  matter  affecting  costs:  see  Hayes  v.  Hayes,  ."j 
Gr.  90. 

When  the  conduct  of  an  arbitrator  would  Invalidate  his  report  the 
like  conduct  on  the  part  of  a  Referee  would  be  fatal  to  his  report: 
see  Conmee  v.  Canadian  Pacific  Ry.  Co.,  16  Ont.  639. 

The  Referee  should  himself  draw  bis  report  and  settle  It  In  tb 
presence  of  both  parties:  £"narr  v.  Bricker,  16  P.  R,  363,  where  it 
was  held  to  be  improper  for  the  Referee  to  delegate  the  drawing  of 
the  report  to  the  solicitor  for  the  successful  party. 

As  to  lllng  the  report,  see  sec.  67,  infra,  and  Rules  429,  502. 

Where  an  action  Is  referred  to  a  Referee  for  trial  under  The  Jnd. 
Act,  s.  65,  be  would  seem  to  have  power  to  determine  by  whom  the 
costs  of  the  action  and  reference  should  be  paid:  see  Patten  v.  West  of 
England,  etc.,  1894,  2  Q.  B.  159.  and  note  infra,  p.  232;  but  payment 
thereof  can  only  be  enforced  under  a  judgment  or  order  directing 
payment  which  Is  made  by  a  Judge. 

As  to  the  costs  of  references  and  appeals;  see  McCuUough  v.  Clemoic 
26  Ont  467. 


Judgment 
on    Referee'i 
report. 


Jndgmeat  on  Report.— -A  report  under  tbls  section,  under  liuU 
502,  becomes  absolute  at  the  expiration  of  14  days  from  the  filing 
unless  duly  appealed  from,  or  erroneous  on  its  face.  Judgment  cannot 
be  signed  upon  It,  however,  without  a  motion  for  judgment,  which  is 
similar  to  the  former  motion  for  decree  on  further  directions,  and  the 
Referee  cannot  direct  judgment  to  be  entered  upon  his  report:  see  sec. 
67.  The  Eng.  practice  Is  different:  see  Eng.  (1883),  R.  474;  Clark  v. 
Sonnenschein,  25  Q.  B.  D.  226,  464. 

Two  clear  days'  notice  of  a  motion  for  judgment  is  sufficient  ■  Re 
Brook,  45  L.  T.  172;  29  W.  R.  891;  17  C.  L.  J.  391,  and  Rule  215. 


Appeal  from  Report.- 

notes. 


See  sec.  67,  infra,  and  Rules  502-504  and 


Power  to 
refer  in 
certain    casei, 


The  appeal  from  a  report  lies  to  a  Judge  In  the  Weekly  Court,  upon 
seven  days'  notice:  Rule  503.  and  see  notes  to  s.  65  infra. 

65.  In  an  action, 

(a)  if  all  the  parties  interested  wh-^  are  not  uudor 
disability  consent,  and  where  tliere  ave  parties 
tinder  disability  the  Judge  is  of  opinion  that 
tlie  reference  should  be  made  and  the  otlicr 
parties  interested  consent;  or, 

{h)  where  a  prolonged  examination  of  documents 
or  a  scientific  or  local  investigation  is  re- 
quired which  cannot  in  the  opinion  of  the 
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Court  or  a  Jndge  conveniently  l>e  made  before  ««-68- 
a  juiy  or  conducted  by  the  Court  directly;  or, 

(c)  where  the  question  in  diapuio  consists  wholly 
or  partly  of  matters  of  account, 

I  Judge  of  the  High  Court  Division  may  at  any  time 
■efer  the  whole  action  or  any  question  or  issue  of  fact 
irising  therein  or  question  of  account  either  to  an  oflBcial 
'eferee  or  to  a  special  referee  agreed  upon  by  the  parties. 
i4  Geo.  V.  c.  19,  s.  65. 

"A  J^dga  *f  the  High  Conrt  DlTitlon."— The  Master  in  Cham- 
lers,  Local  Judges,  anffl^cal  Mastars.  have  no  Jurisdiction  to  order  a 
jference  under  this  section:  White  v.  Beemer.  10  P.  R.  531;  Union 
;M»T.  Boomer.  10  P.  R.  630;  Bank  of  Commerce  v.  Jennings,  7  C.  h. 
'.  170;  flee  Rule  208  (13);  except  as  to  a  Local  Judge  where  he  has 
urisdlctlOQ  under  Rule  210. 

But  where  the  Master  In  Chambers  made  an  order  of  reference  to 
.Judge  of  a  District  Court,  and  a  report  was  made  and  Judgment  sub- 
equently  pronounced  thereon  by  a  Judge  of  the  High  Court,  a  Dlvl- 
ional  Court  refused  to  entertain  the  question  whether  the  Master  In 
hamberB  had  Jurisdiction  to  mahe  the  order,  there  being  no  appeal 
herefrom:  Fraser  v.  Buchanari,  25  Ont.  1 


IpeeUl  Referee. — A  reference  to  a  special  Referee  under  sees. 
1  or  65  can  only  be  ordered  on  consent:  see  London  <(■  Lunca- 
HreF.  Ins.  Co.  v.  British  American  Asa.  Co.,  52  L.  T.  385;  54  L.  J.  Q. 
!,  302,  where  the  extra  costs  of  a  trial  before  an  Official  Referee  Instead 
f  a  special  Referee,  to  whose  appointment  defendants  refused  to  con- 
ent,  were  reserved. 

As  to  Offl<:ial  Referees:  see  ss.  76  (1).  86. 

I'nder  above  sec.  65,  the  Court,  or  a  Judge  at  .lisi  prius,  or  at  a  What  m»y 
Ircult  sitUng  of  the  High  Court:  Each  v.  Boor,  ^\".  N.  1880.  93;  43  ^^  "'erred. 
>.  T.  425;  49  L.  J.  Q.  B.  QGTk  may  send,  where  the  .lartles  have  con- 
inted,  the  whole  action  (though  this  was  not  forn^erly  authorized: 
»  Longman  v.  £■,«(,  3  C.  P.  D.  142;  Braginton  v,  Yates,  W.  N. 
^Si),  150;  CUirry  v.  B.  A.  .tss.  Co..  12  P.  R.  357).  or  any  question 
r  issue  of  fact,  or  question  of  account,  to  an  Official  Referee  for 
1al.  Wb  e  an  order  is  made  without  consent,  the  Court  can  only 
^nd  such  questions  as  are  brought  within  the  terms  of  clauses  (b) 
ad  (c),  that  is,  any  Issue  requiring  prolonged  examination  of  docu- 
lents  or  accounts,  etc.,  which  in  the  opinion  of  the  Judge  cannot 
mvenlently  be  made  before  a  jury  or  conducted  by  the  Court 
self;  Longman  v,  East;  Hoch  v.  Boor,  supra,  or  where  the  ques- 
01  in  di&i)ute  consists  wholly,  or  In  jiart,  of  matters  of  account. 
ut  if  a  case  Is  once  brought  within  clauses  (b)  and  (c).  or  either 
'  them,  the  Court  may  refer  not  only  the  questions  of  account,  but 
le  whole  cause  or  matter  (see  last  clause  of  sec.  65);  or  all  issues 
'fact  In  the  cause:  Ward  v.  PiUey.  5  Q.  B.  D.  427.  431;  Miller  v. 
''iinp,  9  Q.  B.  D.  738;  Knight  v.  Conies.  19  Q.  B.  D.  296;  though  the 
lestlon  in  dispute  does  not  consist  entirely  of  matters  of  account: 
'irtin  V.  Fife,  31  W.  R.  840;  49  L.  T.  107;  Ooodicin  v.  Budden,  42  L.  T. 
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536;  as  where  Issues  of  fact  were  so  mixed  up  with  matters  of  account 
that  they  could  not  practically  be  dissevered:  Longman  T.  Bast.  :!  c 
P.  D.  150;  Ward  v.  Hall,  W.  N.  1880,  69.  It  la  probable,  however,  that 
where  there  Is  a  substantial  question  ^lf  liability,  upon  which  the  taking 
of  accounts  depends,  to  be  determined.  It  will  Qrst  be  determined  In 
the  ordinary  way;  CJow  v.  Harper,  3  Ex.  D.  198;  Ward  v.  Hall  W.  N 
1880,  69;  Weed  v.  Ward,  40  Ch.  D.  555;  and  other  cases  under  t.  m, 
Bupra,  p.  ;;26. 

■'  Prolonged "  means  prolonged  if  bad  before  a  jury,  not  if  had 
before  a  skilled  accountant:  Ward  v.  PlUey,  5  Q.  B.  D.  428;  and  the 
documents  are  3uch  as  it  would  be  necessary  to  Inquire  into,  in  order 
to  leave  the  question  properly  to  the  Jury,  not  such  as  require  exam- 
ination to  determine  a  question  of  legal  right:  Ormcrod  v.  Todmorfhn. 
8  Q.  B.  D.  664,  677.  Reading  a  lot  of  letters  is  not  a  prolonged  exam- 
ination of  documents:  Qreen'a  Trustee  v.  Borref(.  W.  N.  1875.  204. 

The  expression  "  question  of  account."  will  receive  a  large  con- 
struction: Re  Leigh.  3  Ch.  D.  292;  and  any  question  of  account  which 
might  have  been  compulsorlly  referred  under  the  C.  L.  P.  Act  (ste 
R.  8.  O.  1877,  c.  50,  ss.  189  and  '95).  may  be  compulsorlly  referred 
under  this  section:  Ward  v.  Pillei,  6  Q.  B.  D.  427. 

In  a  case  Involving  a  critical  knowledge  of  pictures,  the  Court  of 
Appeal  refusisd  to  send  the  case  for  trial  before  a  Referee  against 
defendant's  will,  as  the  fortune  and  character  of  the  defendant  were 
Involved,  and  he  was  entitled  to  have  the  matters  of  fraud  charged 
tried  in  a  public  Court:  Leigh  v.  Brooka.  5  Ch.  D.  592.  But  even  %.here 
there  are  questions  of  fraud  there  Is  no  inherent  right  to  a  trial  hy 
jury,  and  in  such  a  case  if  the  issues  involve  a  prolonged  examination 
of  documents  or  accounts  they  may  be  compulsorlly  referred:  Hoch  v 
Boor.  W.  N.  1880,  93;  43  L.  T.  425;  Backer  v.  fiayoilne  <£  Co.,  44  L.  T. 
308;  but  see  Biuiell  v.  jETarrls,  65  L.  T.  762, 

A  question  of  damages  consisting  of  various  items  In  an  action  for 
injuries  caused  to  a  vessel  by  defendant's  negligence:  Liverpool.  lU-.. 
Co.  V.  London  Navigation.  W.  N.  1875,  203;  damages  from  obstruct- 
ing a  river  by  casting  in  sawdust  and  rubbish:  Rattd  v.  Booth,  16  P 
R.  185;  Issues  of  fact  In  a  patent  case  requiring  "scientific  investi- 
gation"; Snxby  t.  aloueeater  Wagon  Co..  W.  N.  1880.  28;  and 
damages  in  an  actio;,  for  specific  performance:  Stafford  v.  Coj-on.  W. 
N.  1877,  138.  were  ordered  to  be  assessed  by  a  Referee. 

An  order  made  under  this  section  by  a  Judge  In  his  discretion  is 
appealable:  Ormcrod  v.  Todmorden,  etc..  8  Q.  B.  D.  664;  Hoch  v.  Boor, 
W.  N.  1880.  93;  43  L.  T.  425;  RatU  v.  Booth.  16  P.  R.  185.  But  as  a 
rule  a  Court  of  Appeal  Is  disinclined  to  Interfere  with  the  esercist 
of  a  discretion:  Siixby  v.  Glouccater  Wagon  Co..  W.  N.  1880,  2K. 

For  form  of  order:  see  No.  7.5;  H.  &  U  Forms,  No.  944.  It  should, 
as  Intimated  In  Longman  v.  East.  3  C.  P.  D.  163.  point  out  that  It  is 
an  order  under  this  section  for  Issues  to  be  tried,  and  should  state 
whether  all  the  Issues  are  to  be  tried,  or.  If  only  certain  issues.  It 
should  state  by  some  sufflclent  description  what  those  Issues  arc: 
Cumiiing  v.  ioii'.  2  Ont.  505. 


.  be      66.— (1)  In  the  case  of  a  reference  to  a  special  referee 


referee  fo .     . ^„   „  ■j^.v^m^.i 

I'b.  c"««.°'  he  shall  be  deemed  to  be  an  officer  of  the  Court. 
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(2)  The  remuneration  to  be  puid  to  n  special  referee  ••'■  "• 
iiav  be  determined  by  a  Judge  of  tlie  Higb   Court  u™°"'"' 

^,  *.    .  ■p.'Cill 

)lVialOD.  referp.-. 

(3)  The  remuneration,    fees,  charges  and    disburse-  s««i' «' 
uents  payable  to  an  official  referee,  and,  in  the  absence  o't  r,t«... 
if  any  special  direction,  to  a  special  referee,  shall  be  the 

iame  as  are  payable  to  a  local  master. 

(4)  ^'  ijre  the  Judge  at  the  trial  instead  or  trying  an  jjj,j"^^„,, 
iction  refers  the  whole  action  under  the  provisions  of  ""ion  '• 

«.    •     ,         I.  1        •  ,1  ■  referred    to 

ection  6o  to  an  ofiBcial  referee  who  is  a  local  registrar  or  "Beer  oi 
leputy  registrar,  a  deputy  clerk  of  the  crown  and  pleas. 
I  local  master  or  other  officer  of  the  Court,  paid  wholly 
ir  partly  by  salarj-,  no  fees,  either  in  law  stamps  or 
itherwise,  shall  be  charged  by  the  referee.  3-4  Geo.  X. 
:  19,  B.  66. 

Wbere  the  Referee  apportions  the  fees  payable  to  him  between 
tie  plaintiff  and  defendant  according  to  the  time  occupied  by  each 
n  the  reference,  and  the  plaintiff  pays  his  proportion,  the  Referee 
annot  refnge  to  issue  to  the  plaintiff  the  report  until  the  fees  payable 
V  defendant  are  paid:  Brooks  v.  Qeorffian  Bay.  etc.,  Co.,  17  P.  R.  34. 

Pntflsdnre  before  Referee.— For  the  procedure  before  the  Referee: 
w  Rules  400,  et  seg. 

Where  a  Referee  refused  to  postpone  t'.e  trial  of  a  matter  referred 
)  him,  It  was  held  that  an  appeal  from  that  decision  might  be  made 
J  a  Judge  In  Chambers:  see  liivhard  v.  Tnlbot.  38  W.  R.  478.  In 
Btarlo,  the  course  would  seem  to  be  to  take  out  a  certificate  of  the 
ieteree  of  his  decision,  and  appeal  from  it  to  the  Court,  as  In  the 
ue  of  a  Master. 

67.  The  referee  shall  make  hia  findings  and  embody  his  JJ''|J"* 
ondusions  in  the  form  of  a  report,  and  his  report  shall  r.[>ort. 
e  subject  to  all  the  incidents  of  a  report  of  a  master  on 

reference  as  re?,cards  filini^.  confirmation,  appealing 
herefrom,  motions  thereupon  and  otherwise,  including 
ppeals  to  a  Divisional  Court.    .3-4  Geo.  V.  c.  19.  s.  67. 

A  Referee  has  the  same  power  to  allow  interest  as  a  jury  has: 
ttorney-Oeneral  v.  JEtna  Insurance  Co..  13  P.  R.  459;  and  see  sees. 
f.  33,  supra,  and  notes. 

Report.— The  report  of  a  Referee  under  this  section  should  state  Report. 
is  conclusions  upon  the  issues  referred,  and  he  Is  not  bound  to  give 
asons  for  hia  findings:  Miller  v.  Pilling.  9  Q.  B.  D.  736;  see  also 
ongman  t.  East.  3  C.  P.  D.  155:  Fav:cett  v.  Winters.  12  P.  R.  232. 
nder  Rule  401  the  Court  has  power  to  obtain  any  explanation  or 
ason  as  to  the  principles  upon  which  the  Referee  has  rested  hia 
inclusions:  lb. 
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For  an  example  of  aclentiflc  or  local  Invefttlgation  by  a  ItcftTf*': 
lee  Broder  v.  SalUard,  2  Ch.  D.  692. 

Tbe  Referee  should  himself  draw  hla  re't>ort  and  aettle  tt  In  the 
pretence  of  both  parties:  JCnarr  v.  Brlc*cr.  16  P,  H.  363;  he  should 
not  delente  the  drawtnt  of  the  report  to  the  solicitor  for  the  success. 
ful  party:  lb. 

See  also  notes  to  Rule  424. 


Effect  of 
report  of 

Iftsr  ttUng. 


Time  lor 
appealin 


Effect  of  Report  of  Referee. — The  report  of  an  Offlclal  or  special 
Referee  under  either  s.  64  or  s.  65  should  be  Sled,  and  notice  of  the 
filing  thereof  given  to  the  other  parties,  and  from  the  time  of  service 
of  such  notice  It  Is  subject  to  all  the  Incidents  of  a  report  of  a  Master 
as  regards  conflrmatlon,  appealing  therefrom,  motions  thereupon,  and 
otherwise:  see  Bulc  400.    See  also  Rulct  428,  60!. 

The  report  should  he  Sled  In  the  offlce  In  which  the  proceedings 
were  commenced:  see  Rules  428,  761,  762. 

"  Appeals  from  Raports.— The  appeal  from  the  report  Is  heard  and 
decided  by  a  Judge  sitting  In  the  Weekly  Court,  and  the  practice  to  be 
observed  upon  such  appeal  and  any  further  appeal  to  the  Appellate 
Division  Is  the  practice  observed  on  an  appeal  from  the  report  of  a 
Master:  see  Rule  503. 

As  to  appeals  from  the  Judge  In  Weekly  Court;  see  sec.  26,  aupra. 

Where  a  Referee  held  that  there  waa  a  want  of  reasonable  and 
probable  cause  for  the  defendant's  proceeding  criminally  against  the 
plaintiff,  and  It  was  objected  that  this  was  a  finding  of  law  and  not  ot 
fact,  it  was  held  to  be  equivalent  to  a  verdict  for  plalntlB  rendered 
by  a  Jury  under  instructions  from  the  Judge  as  to  what  would  be 
reasonable  and  prn^abIe  cause;  Fawcett  v.  Wlntert,  12  P.  R.  232. 

An  appeal  from  a  report  must  be  brought  before  the  expiration  ol 
14  days  from  the  filing  thereof,  and  the  giving  notice  of  such  filing 
to  the  opposite  party,  unless  special  leave  to  allow  an  appeal  after 
the  14  days  is  obtained.    See  notes  to  Rule  503. 

As  to  appeals  In  respect  to  costs:  see  sec.  74  (4),  and  notes. 

Costs.— As  to  the  costs  of  references  and  appeals;  see  JIfcCultourt 
v.  Clemovy,  26  Ont.  467. 

Where  an  action  was  referred  to  a  Referee  for  trial,  and  he  gave 
the  defendant  the  costs  of  the  action  and  award,  this  was  held  to 
include  the  costs  ot  the  reference:  Patten  v,  Wett  o!  Enolaml  etc 
1894:  2  Q.  B.  159.  i         v         ■        ■ 

Where  an  action  is  referred  under  s.  65,  the  Referee  may  find  by 
whom  the  costs  should  be  paid,  but  payment  of  them  can  only  be 
enforced  under  a  judgment  or  order  ot  the  Court  directing  payment 
of  them.  The  judgment  or  order  of  reference  may  contain  such  .i 
direction;  sea  Form  75;   H.  «  L.  Forma.  No.  944. 

JndEment.— An  Oflieial  Referee  has  no  power  to  order  judgment 
to  be  entered:  J.o^omnn  v.  Em,  3  C.  P.  D.  142.  The  reijoit  .uubl 
be  brought  before  the  Court  on  motion  for  judgment,  when  the  Court 
will  give  judgment  as  formerly  in  Chancery  upon  the   report   ot  a 
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tuUr.  >l»rphll  V,  Corrj/.  12  O.  L.  R.  120;   Longnum  v.  Halt,  npra:  Sici.  61,  6t. 
jinnrn  V.  Doliu.  W.  N.  1883,  25;  Miller  v.  Plllina,  9  Q.  B.  D.  730; 
im™  V.  Swiiloll.  W.  N.  1878.  41;   Wtilkir  v.  Bunnell,  21'  Ch.  D.  722. 
rtsmotloii  ll  made  to  a  Judge  ilttlliK  In  the  Weekly  Court:  loe  Cum- 
NJni;  V.  Lou\  lupra,  p.  230.     See  bIro  8.  B4,  su/jm,  i\  22i>. 

Defect!  APpearlDK  on  the  face  of  the  report  such  as  that  the  report 
i  Imperfect,  or  In  excess  of  Jurisdiction,  may  be  urged  In  opposing 
imotloQ  for  Judgment:  Cooke  v,  yewctutlc,  10  Q,  B.  D.  336. 

Where  the  judgment  of  reference  also  orders  payment  of  what  shall 
K  found  due,  no  motion  for  Judgment  on  the  report  Is  necessary,  but 
Hcutljn  may  Issue  on  the  conHrmatlon  of  the  report, 

68,  The  evidence  of  witnesses  examined  upon  the  ref-  Traniiriuion 
rence,  and  the  exhibits  shall  fortliwith,  after  the  mak-«"'>'"Mb"» 
]]g  of  the  report,  be  transmitted  by  tlie  referee  to  the 
iroper  officer  of  the  Court,    .'i-4  Geo,  V.  c.  19,  s,  68. 

The  proper  officer  will  be  the  officer  In  whose  office  the  proceed- 
Qgs  were  commenced:  see  Itulcs  761  and  762. 


SURETY  COMPANIES. 


"shall  "  ^""17 
SIIUII  Company." 


69,— (1)  In  this  section  "  Surety   Company 
lean  an  incorporated  company  empowered  to  give  bonds 
ly  way  of  indemnity. 

(2)  The  Lieutenant-Governor  in  Council  may  direct  "'""'• »' 
hat  the  bond  of  any  surety  compauv  named  in  the  order  "v  >" 
n  council  may  be  given  as  security  in  all  cases  where  ■eraniy. 
ecurity  is  ordered  to  bo  given  by  any  court  or  by  any 

udge  or  officer  of  any  court,  and  in  all  cases  where 
Murity  for  the  costs  of  an  appeal,  or  for  the  prosecu- 
ion  of  the  appeal,  is  required  by  any  law,  rule  or 
ractice. 

(3)  Every  order  in  council  made  under  subsection  2  "rf".  in 
lall  forthwith  be  published  in  the  Ontario  Gazette  and provine  n?' 
iall  be  laid  before  the  Assembly  within  l.'i  days  after  pirbSpd^in* 
le  making  thereof  if  the  Assembly  is  then  in  session,  °'"'^'- 

li  if  it  is  not  in  session  within  15  days  after  the  opening 
f  the  next  session. 

(4)  The  bond  of  any  surety  company  named  in  the  oth.r  .nr«r 
ruer  in  council  shall  be  sufficient  without  any  other »' Jn«"«i:«tion 
irety  joining  in  the  bond,  and  an  affidavit  of  justifica-  °°'  "'"""* 
on  shall  not  be  necessary. 

(5)  Notwithstanding  anything  in    this    section,   any  Dii.iiow.ncs 
iilge  or  any  officer  having  jurisdiction  in  the  matter,  moti™. 

ay  m  his  discretion  disallow  anv  such  bond  on  a  motion 


Pbyileal 

axAmlnitlon 
of  pkrtr  b7 
mfdlral  prae- 


Mrdlral 
prkLiitioner 
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He.  70.         to  disallow  it,  anil  upon  any  evident'e  wliieli  njay  he 
deemed  sufficient.    .')-4  Geo.  V.  c.  19,  u.  69. 

Sub-iectloD  2.  orlilnKlly  applied  merely  to  leourlty  for  cotti.  u  nuw 
amended  It  appUei  to  tecurtty  for  any  purpoie, 

See  The  Quarantee  Companict  Becuritiea  Act  (R.  8.  O.  c.  190). 
PIIYHK'AI,    EXAMIXATIOM    OF   PARTIES. 

70. — (1)  In  any  action  or  proceeding  for  the  recoviMy 
of  damages  or  other  compensation  for  or  in  respeit  nf 
bodily  injury  sustained  by  any  person,  tlie  court  whiih, 
or  the  judjfe,  or  the  person  who  by  consent  of  parties.  i,r 
otherwise,  has  power  to  Rk  the  amount  of  such  <)amnL'(- 
or  compensation,  may  order  that  the  person  in  rc'^pcct 
of  whose  injury  damages  or  compensation  are  soiiirlit 
shai;  submit  himself  to  a  physical  examination  by  a  ihily 
qualified  medical  practitioner  who  is  not  a  witness  uii 
either  side  and  may  make  such  order  respecting  llii. 
examination  and  the  costs  of  it  as  may  be  deemed  propii . 

(-)  The  medical  practitioner  shall  be  selected  bv  the 

l,Vrud;i".';d<'"'"'t,  judge,  or  person  making  the  order,  and 'may 

afterwards  be  a  witness  on  tlie  trial  unless  the  eomi. 

judge  or  person  before  whom  the  action  or  proceediui; 

is  tried  otherwise  directs.    3-4  Geo.  V.  c.  19,  s.  70. 

former  C.  R.  462  made  a  similar  provlslOD. 

This  section  applies  to  all  actions  in  which  the  plaintiff  seeks  to 
recover  damages  for  personal  physical  injuries  caused  by  the  allienl 
negligence  of  the  defendant,  e.g.,  to  actions  under  The  Fatal  .Icci^;./,;' 
.lot;  and  to  actions  against  municipal  bodies,  or  railways,  or  Mlicr< 
tor  bodily  injuries  occasioned  through  the  alleged  default  or  thoir 
servants. 

Formerly,  the  examination  of  the  person  of  a  litigant  could  not  be 
ordered  for  the  purpose  of  discovery:  Belly  v.  Pilu  of  London  14  H 
R.  171. 

This  section  does  not  authorize  the  putting  of  questions  by  th.- 
medical  practitioner  to  the  person  examined,  who  may  therefore  n !us. 
to  answer  questions,  but  must  allow  himself  to  be  physically  examin.  d 
Clousf  v,  Voleman.  16  P.  R.  496.  541;  and  he  cannot  bo  compellcil  to 
submit  himself  to  any  operation;  Rothu-ell  v.  Davics,  19  T  L  it  iv. 
Karmkrn  v.  Monland.  1909,  1  K.  B.  184;   Tutton  v.'  Hairslk:  llliin'  : 

An  examination  under  C.  R.  462,  after  trial  and  verdict  for  iilain 
tiff,  for  the  purpose  of  shewing  that  the  plaintitf  had  recovered  his 
health,  and  that  the  verdict  was  excessive,  was  refused  It  beinir  h-i'J 
that  an  examination  under  that  Rule  was  only  intended  for  dl^cov.  n 
before  trial:  Fraser  v.  Lonrfon  Ulrert  Ry.  Co.,  18  P.  R.  370;  and  soi 
Burns  V.  Toronto  liy.,  13  O,  L,  R,  404, 
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Wtira  Ibe  iMUm  •ro  diflnrd  br  plradinm.  an  pximlnallun  may  b«  i«m,  71.71. 
arimi  a°<l<r   tbl>  Kctlon   on   any    mint    perllnrnt   to   Ibn    laauva: 
tl0tt  T.  aaUuHn.  3  0.  W.  N.  121 ;  20  O.  W.  K.  20:1. 

TISDEH  OF  AMENDH  IS  C.VUE  OF  TORTg. 

71.  A  porson  who  has  committed  a  wrong  ({iviug  oTmii"  «i 
lause  of  action  for  tlie  recovery  of  daniBgeB  to  tlie  persou  mTii 
irronged  may  at  any  time  before  action  fender  amends' 
and  the  tender  slinll  have  the  same  cfTcct  an  a  tender  in 
an  Mtion  for  the  recovery  of  a  debt.    3-4  Geo.  \'.  c   19, 

,.n. 

Tbii  Mctlon  la  a  departure  frum  the  Common  Law  and  extenda  to  T-ndT  of 
all  actlooi  of  tort,  a  right  which  was  flrat  given  by  statute  In  actlona  ■"•"'"'It  fur 
of  libel,  to  tender  amends  for  the  alleged  wrong.     In  libel  actions  the  '""' 
tender  could  only  be  effectively  made  after  action  brought,  and   In 
reepectof  libels  In  newspapers:  see  Thf  IJbf-l  and  Htnntter  Act  (K.  H. 
0.  c.  Tl).  B.  9;  In  actions  for  either  libel  or  Hlander  a  written  or  printed 
apolocy  might  be  given  In  evidence,  but  only  In  mitigation  of  damages. 
Itt.  L  4:  but  now.  under  the  present  section,  a  tender  of  amends  for 
1117  wrong  Is  to  have  the  same  effeit  as  a  tender  In  an  action  on  con- 
tract, and  If  the  jury  And  the  tender  to  have  been  sufflclent.  It  will  not 
tw  merely  evidence  In  mitigation  of  damages,  but  n  bar  to  the  action. 


VESTIKO  OBOERS. 

72.  Where  the  Court  liiis  aiitlioritv  lo  order  tlie  exeiu-  v..iiin  order. 

.  -         J        ,  '  .  effect  of. 

tion  01  a  aeed,  conveyance,  transfer  or  assignment  of 
an.v  property,  real  or  personal,  the  Court  may  by  order 
vest  such  real  or  personal  property  in  such  person,  and 
in  snch  manner,  and  for  such  estates,  as  would  be  done 
dyaiiy  such  deed,  conveyance,  assignment  or  trans- fer  if 
tsecuted;  and  the  order  shall  have  the  same  effect  as 
if  the  legal  or  other  estate  or  interest  in  the  property 
liad  been  actually  conveyed  by  deed  or  otherwise,  for 
tlie  same  estate  or  interest,  to  the  person  In  whom  the 
■ame  is  so  ordered  to  be  vested,  or  in  case  of  a  chose  in 
iction,  as  if  it  had  been  actually  assigned  to  such  last 
Mentioned  person.   3-4  Geo.  \'.  c.  19,  s.  72. 

The  power  of  the  Court  to  grant  a  vesting  order  extends  to  every  only  inter- 
ase  where  It  has   power   to   order   the   execution   of   a   conveyance.  !f''?'J'*'"' 
ransfer.  or  assignment,  of  any  property,   real  or  personal :    but  the  th6"co*urt" 
ourt  cannot  order  the  execution  of  any  conveyance  by  any  person  '^^^^ 
'ta  Is  not  before  the  Court  and  amenable  to  Its  jurisdiction,  and 
t  can  therefore  only  vest  the  Interests  of  those  who  are  before  the 
:™rt  and  subject  to  Its  jurisdiction:   Re  Hciiieh.  17  Ont.  4-54.  as  to 
ie  report  of  which  see  Aycrst  v.  ilcClcan.  10  C.  L.  T.  341. 

Where  lands  are  sold  under  the  judgment  or  order  of  the  Court. 

conveyance  by  the   person   having   the   legal   estate   is   all   that   Is 
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nere-iary  to  mi  tb«  lllli  In  the  iiurchMer.  It  It  not  nccrHKitry 
Ibat  partlcB  to  the  lult  bavlni  purely  equltsblt  InteroBta  ibouM  hNh 
Juln  In  the  conveyanri-:  Hott  v.  stieW,  1  Cby.  Ch.  94;  Moore  v.  nhtn- 
nt'ri,  1  Cby.  Cb.  'iD;  but  pe'ituut  havlDs  equitable  Interetti  wbu  mri 
not  parties  to  thv  action  would  not  formerly  (unlet*  rrpri-ntntxi 
iufllclpntly  by  persont  whr  vrre  partlfi)  l>e  t>ound  by  the  JudKincni 
and  It  WBR  Decenary  for  >.  purrbaner,  before  taking  etthtir  a  lun 
veyance  or  vpntlnB  ordor,  to  4ee  that  all  pertont  having  any  Inttn:*!, 
hnd  been  made  partlet,  or  \  tre  properly  repretented  by  pertonii  who 
were  partU-s,  and  wore  bound  by  the  Judgment;  but  lee  Thr  cuni'i, 
nrnHng  amt  Lau;  of  Properly  ,lr(  (It.  8.  O.  c.  109),  ■.  oil. 

By  a  vesting  order,  all  the  Interest,  legal  and  equitable,  of  the 
parties  to  the  cctlon,  or  any  of  them,  may  be  vested  In  thr  perixm 
named  In  ttif  order:  Ur  tiohvrtaon,  'i'l  Or.  449;  even  though  i4iini>' 
of  them  be  Infants:  Donaldton  v.  Berry.  Z  Chy.  Ch.  16.  But  wb*  re 
the  legal  estate  was  In  the  plaintiff,  who  became  the  purchaser  him 
aeir  at  a  sale  under  a  decree,  the  Court  refuted  to  make  a  vcntlnK 
order  because  It  had  nu  power  to  order  him  to  convey  to  himHili 
Bou^fn  V.  Fox,  1  Chy.  Ch.  387.  In  such  catet  the  purchaser's  titl.' 
would  be  made  out  by  the  production  of  the  Judgment  and  the  Max 
ter't  report  on  sale  duly  contirmed  (tee  per  Maclennan,  Q.C.,  an/wiido. 
22  Or.  402);  but  this  hat  been  thought  an  unsatisfactory  mode  of 
proving  that  the  equitable  rlgbtt  have  been  extinguished,  and  In  Kiimt> 
cases  under  similar  circumstances  vesting  orders  have  been  made,  no 
objection  thereto  being  raised  by  tho  parties. 

A  vesting  order  will  not  be  granted  to  a  purchater  except  on  proof 
or  payment  of  his  purchase  money,  or  on  evidence  entitling  him  to 
an  order  dispensing  with  Its  payment. 

The  purchaser  Is  entitled  to  a  conveyance  with  ordinary  covenants 
for  title,  and  he  cannot  be  compelled  to  accept  a  vesting  order-  sor 
aiater  v.  Fiakm.  1  Chy.  Ch.  1;  but  he  may.  If  he  chooses,  take  a 
vesting  ordiT  Instead. 

In  Slater  v.  Fiaken.  aupra.  It  was  held  that  a  purchaser,  before 
taking  a  vesting  order,  was  entitled  to  proof  that  the  persons  whose 
estates  were  sold  were  alive  at  the  time  of  the  sale;  but  In  deducing 
title  under  a  vesting  order  It  has  been  held  unnecessary  to  give  this 
evidence  because  the  order  wUl  be  presumed  to  be  rightly  made  until 
the  ronfary  is  shewn:  He  Morac,  8  P.  R.  473;  and  see  Qunn  v  Dolle 
la  Or.  655;  Shaw  v.  Crawford.  4  Ont.  App.  371;  McLean  v.  Oram  '0 
Or.  76. 

Upon  a  Bale  of  lands  by  tho  Court,  notice  to  the  vendor's  BoMclior 
of  the  application  for  a  vesting  order  by  the  purchaser  Is  sufBclent, 
and  notice  to  Infants  Interested  was  held  to  be  unnecessary  Boulton 
V.  Stegman.  i  Chy.  Ch.  199;  but  see  Thome  v.  Chute  2  Chy  Ch  "*'l 
So  also  a  vesting  order  has  been  granted  ex  parte  where  a  partv  lo 
the  action  was  ordered  to  convey,  but  could  ..ut  be  found  after  'due 
diligence:  if cYair  v.  Simpaon,  1  Chy.  Ch.  2gf>;  and  see  Lawrason  v. 
Buckley.  3  Chy.  Ch.  270.  where  the  costs  of  ti.o  motion  were  ord<T,^d 
to  b^  paid  out  of  the  purchase  money.  But  where  one  of  the  plaintiffs 
had  become  the  purchaser  In  a  mortgage  action,  notice  of  a  motion 
to  dispense  with  payment  Into  Court  and  for  a  vesting  order  was 
required  to  b<>  gUcn  to  the  mortgasur  who  had  appeared  In  the  suit: 
McMn^t'-r  V.  Kempahall.  1  Chy.  Ch.  329. 
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Wtort «  purchaser  takei  a  vcittnii  ordf  r  he  uaually  walvci   all    m.  ts. 
gUaciM  "   "i"  ""••  '""'   "  P««a«Mlon   haa   not   prevlouiljr   lean  p„„,„,„ 
Mlnmlu  >>l»i,  ha  suumea  the  reiponelblllty  at  olitalnlnt  puneaaU'ii:  uki>it>.  •. 
laJl  t,  atni'-r.  a  P.  K.  36;  and  where  a  p«robae»r  after  the  lapaa  «' j',;',;",",''; 
i  jtu  (roil  oblulatni  a  veetlng  order,  applied  to  be  allowed  con-  tin.,  .ic. 
MBUtloB  la  reipect  of  certain  taxes  which  th}  veudor  should  have 
Qsli  the  application   *ut  refused:    JCtmulti  v.  KimaOl,  (i   F.   K.  '*'i. 
BstM  loaf  aa  the  purchase  niouey  ri-malos  In  Court,  an  application 
tj  a  purchaser  who  haa  Inadvertently  taken  a  vestlnf  ordur  without 
Brtt  rsqulrlBf  Incumbrances  to  be  paid  off.  to  have  the  locunibrancea 
discharged  ottt  of  the  purchaae  money,  will  be  granted:  t'tcrxlny  v.  itc- 
Dmall,  t  P.  R.  200;  lairtll  v.  Tarrlll,  7  I'.  U.  i<S. 

As  regards  Infants,  whose  estates  have  been  aold  under  the  dlrec-  infsnii. 
tloD  of  the  Coirt.  the  Court  may  order  some  person  to  execute  the 
ronwysnce  In  the  place  of  the  Infants:  Tlie  /n/iinls  Act  (H.  S.  O.  c. 
l.)3),  1.  14;  snd  the  Master  In  Ordinary  or  a  liocal  Master  may.  In 
like'msDner,  bt*  ordered  to  execute  a  deed  for  adult  parties  who  have 
ben  committed  to  gaol  for  contempt  In  refuitlng  to  execute  the  same, 
after  the  expiration  of  two  calendar  months  from  thalr  being  com- 
Diltud  or  deulned  under  such  process:  see  |ios(,  section  137:  Lfilliard 
>.  Cssipbill.  O.  B.  26,  lo.  71S. 

Under  The  7riilltc  Acl   (R.  8.  O.  c.  121).  sr.  6-11,  the  Court  has  Traitn  Atl. 
alK        er  to  make  vesting  orders  of  real  or  personal  property:  and 
uDder  sees.  14.  and  15   (4).  wherever  the  Court  can  un..er  that  Act 
Dike  a  vesting  order.  It  may  also  appoint  some  person  to  execute  a 
cODvsyance. 

JUDOMENTS  FOB  ALIMONY. 

73.— (1)  An  order  or  judgment  for  alimony  may  J)e  J»<i«|j__;' ^ 
registered  in  any  registry  office  in  Ontario,  and  tlie  regis-  Jjjf^'^.'^" 
tration  shall,  bo  long  as  the  order  or  judgment  remains 
in  force,  bind  the  estate  and  interest  which  the  dt."en- 
dant  has  in  any  land  in  the  registry  division  in  which 
the  registration  is  made,  and  operate  thereon  in  the 
same  manner  and  with  the  same  effect  as  the  registratitra 
of  a  charge  by  the  defendant  of  a  life  annuity  on  his 
land. 

(2)  The  order  or  judgment  may  also,  on  the  applica-  ^,'J'/j';j""" 
tion  of  the  plaintiff,  be  registered  as  a  eharj,'i    against 
any  lands  of  the  defendant  registered  under  The  Land  f'\;^'"- 
Titles  Act.    ,■^-4  Geo.  V.  c.  19,  s.  73. 

A  judgment  for  alimony  Is  registered  by  means  of  a  certificate:  see  Ho*r 
T»«  Ucgislry  .let  ,R.  S.  O.  0.  124).  8.  43;  and  an  order  for  payment  of  '"si'ic'eii. 
interim  alimony  may  In  like  manner  be  registered. 

The  charge  created  by  the  registration  of  a  judgment  or  order  (or 
alimony,  hinds  all  the  lands  of  the  defendant  In  ttip  registration  divi- 
sion In  wb'ch  the  registration  la  made.  The  Judgment  itself  does  not 
contain  any  clause  creating  a  lien,  nor  doea  It  specify  any  lands  to  be 
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bound;  the  Judgment  or  order  creates  the  charge,  but  undar  the  It'g. 
istry  Act,  8.  34,  It  would  now  appear  to  be  necessary,  before  the  ci-r- 
tiflcate  of  the  Judgment  or  order  can  be  registered,  that  a  ptatutory  de- 
claration should  be  delivered  to  the  Registrar  specifying  by  local  tie- 
Hcrlptlon  the  lands  of  the  defendant  affected  or  bound  by  t  le  judgment 
or  order. 

The  charge  created  by  the  Judgment  or  order  may  be  enforced  by  -.x 
motion  fn  the  alimony  action,  where  the  defendant  has  made  6<- 
fault  in  paying  the  alimony  ordered  to  be  paid:  Abbott  v.  Abbott.  3  0, 
W.  N.  683.  Upon  such  a  motion  the  Court  may  order  the  land 
bound  by  the  Judgment,  or  such  part  thereof  as  may  be  deemed  neces- 
sary, to  be  sold  and  the  purchase  money  to  be  applied  in  payment  of 
the  arrears  of  alimony,  and  the  alimony  as  It  accrues.  The  order 
should  provide  for  a  sale  free  from  the  wife's  inchoate  right  of  dowur. 
and  for  an  allowance  to  her  of  a  sum  in  lieu  thereof:  A.bbott  v.  Abhott. 
3  O.  W.  N.  6S3,  For  form  of  order  in  such  a  case:  see  forrcstfr  v.  For- 
rester, D.  B.  37.  fo.  232;  H.  &  h.  Forms,  No.  882. 

The  charge  created  by  a  registered  Judgment  under  this  section  is 
not  affected  by  an  assignment  for  the  benefit  of  creditors  subsp- 
quently  made  by  the  defendant,  and  the  plaintiff  is  not  obliged  to  rank 
pari  pa^au  with  other  creditors  of  the  defendant  UDder  The  Assiiiii- 
rncnts  and  Prefercnrrs  Act  (R.  S.  O.  c.  134),  s.  14:  Abraham  v.  Abni- 
ham.  19  Ont,  2.=i6:  18  Ont.  App.  436;  nor  Is  the  charge  affected  by  tbr 
plaintiff  recovering  judgment  in  another  Court  for  Instalments  of 
alimony  In  arrear:  Lee  v.  Lee,  27  Ont.  193;  and  see  Abbott  v.  Abbott. 
supra. 
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74.— (1)  Subject  to  the  express  provisions  of  any  sta- 
tute, the  costs  of  and  incidental  to  all  proceedings"  shall 
be  in  the  discretion  of  the  Court  or  Judge,  and  the  Court 
or  Judge  shall  have  full  power  to  determine  bv  whom 
and  to  what  extent  the  costs  shall  be  paid. 

(2)  Nothing  herein  shall  deprive  a  trustee,  mortgagee 
or  other  person  of  any  right  to  costs  out  of  a  particular 
estate  or  fund. 

,  (3)  Where  an  action  or  issue  is  tried  by  a  jury,  the 
costs  shall  follow  the  event,  unless  the  Judge  liefoiv 
whom  the  action  or  issue  is  tried  in  his  discretion  other- 
wise orders. 

( 1)  Costs  of  proceedings  before  judicial  officers,  unless 
otherwise  disposed  of.  shall  be  in  their  discretion  subjort 
to  appeal.    3-4  Geo.  V.  e.  19,  s.  74. 

Hah.ns  corpus  proceedings  are  within  this  section:  He  Weathrrall 
1  O.  L.  R.  542;  so  also  motions  to  quash  ronvictfons  under  Ontario  sta- 
tutes: Rex  V.  Mancion,  8  O.  L.  R.  24. 

The  mere  absence  of  any  clause  conferring  jiirisdtrtlon  on  th*-  Cmirt 
to  award  -uhIs  under  a  particular  statute  is  not  an  -express  provi- 
sion of  any  statute"  so  as  to  amount  to  an  express  prohibition  by  the 
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legislature,  and   to   deprive    the    Court  ot  Its  discretion    ae    to    costs  s«c.  74. 
conferred  by  this  section:  lie  Schmarr,  1902.  1  Ch.  326. 

The  ancient  doctrine  that  In  matters  of  Common  Law  the  Crown  crown, 
□eltber  pays  nor  receives  costs,  has  not  been  altered  In  England: 
Rex.  V.  Archbishop  of  Cantcrbvry,  1902.  '2  K.  B.  :,0Z;  SC  L.  T.  450; 
but  various  statutory  provisions  have  in  Ontario  made  a  change  in 
this  respect,  80  that  It  has  been  said  that  the  rule  Is  practically  super- 
seded: see  Attorney-Qcncral  v.  Toronto  General  Trusts  Corporation, 
:)0.  li.  R-  607,  and  Hule  5  (2);  but  see  Johnson  v.  The  Kins;,  1904,  A. 
C.  817. 

This  section  applies  both  to  costs  in  the  High  Court  Division  and  in 
the  Appellate  Division:  Peoples'  Loan.  etc.  v.  Rtanlcy,  4  O.  L.  R.  247. 
By  C.  RR.  1238,  1241,  the  jurisdiction  to  award  costs  given  by  the  Jud. 
Act  and  Rules  of  1897  was  made  to  apply  to  proceedings  in  relation 
10  the  quashing  of  convictions  or  orders,  but  C.  RR.  1238,  1241  have 
not  been  continued.  Whether  their  omission  has  altered  the  law 
remains  to  be  determined. 

The  section  does  not  apply  to  costs  incurred  in  a  matter  before  the  Costs  ont  of 
proceedings  have  actually  come  Into    Court:    Re    Brandreth's    Trade- *^°^^^ 
morfc,  9  Ch.  D.  618. 

But.  where  upon  a  reference  by  consent,  though  not  in  a  cause,  the 
costs  of  the  reference  are  left  In  the  discretion  of  the  arbitrator,  the 
costs  of  negotiating  and  settling  terms  of  (be  submission  may  be  taxed 
as  "co8t&  of  the  reference:"  He  Autothreptic,  etc.  Co.  tt  Tounsend  it 
Co..  21  Q.  B.  D.  182. 

"Amy  Statute." — Sect,  74  has  the  effect  of  preserving  in  force  any  statutes 
special  statutory  provisions  in  force  ...t  the  date  of  The  Judicature  Act,  nffpc''"' 
1914,  and  probably  also  includes  any  statute  which  may  thereafter  be  ^°^ '' 
passed,  relating  to  costs  in  particular  cases.  All  such  provisions  in 
Ontario  Acts  have  now  been  Inserted  in  The  Itcvised  Statutes.  Certain 
statutory  provisions  regarding  costs  formerly  found  in  the  Imperial 
Statutes,  revised  and  consolidated  in  R,  S.  O.  1897.  vol.  3,  e.g..  as  to 
costs  of  contempt:  see  now  ss.  1U7-139  post;  of  charging  orders:  see 
now  8.  141  (4)  post;  of  quo  tcarranto  proceedings:  see  now  s.  149 
mt:  of  proceedings  under  The  Trustee  Relief  Art  (R.  S.  O.  c.  121), 
s,  TO;  of  applications  to  apply  dividends  on  stock  for  maintenance  of 
Infants:  The  Infants  Act  (R,  S.  O.  c.  I'lS)  s.  21  (3) ;  of  proceedings  as 
to  lunatics  and  their  estates:  see  TTte  Lunacy  Act  (R.  S,  O.  c.  68).  s. 
:i';  of  applications  for  renewals  of  leases  in  case  of  absentee  lessors: 
see  The  Laniilord  and  Tenant  Art  (R.  S.  O.  c.  !'):>),  s.  63  (6).  It  may 
here  be  noted  that  sec.  13  of  R.  S.  O.  (1897).  c.  340.  which  gave  the 
f'ourt  power  to  make  orders  as  to  costs  In  all  applications  under  that 
Act,  has  In  the  present  Revised  Statutes  (R.  S.  O.  c.  153).  s.  21  (3). 
been  restricted  to  applications  under  sec.  21  of  that  Act. 

The  dispretlonary  power  is  not  taken  away  by  an  Act  providing 
tbat  a  Judgment  In  an  action  contemplated  by  the  Act  "shall  carry 
fosts  to  be  taxed  as  between  solicitor  and  client":  Bostork  v.  Ranisap, 
rrban,  etc-,  1900.  1  Q.  B.  3r)7.  2  Q.  B.  616.  but  It  Is  otherwise  when  the 
language  is  "shall  be  entitled  to  his  full  costs  .  .  to  be  taxed  as  be- 
tween solicitor  and  client:"  lug  Ko}i  v.  Archibald.  17  O.  L.  R.  4S4; 
ir*'6b  V.  Box.  19  0,  L.  R.      .0. 

By  various  Rules  special  provision  Is  made  as  to  costs  In  partiii^ular  rnots  imtj^r 
cases— where  a  County  Court  has  no  Jurisdiction:   see  Rule  766;  and  jM"'''"' 
Great  .Vor/Acrw.  etc.,  v.  Inett,  2  Q.  B,   D.  284;    Crowther  v.  Boult.   33 


240 


THE  JUDICATUKE  ACT. 


GeneTally. 


W.  R.  150:  on  confession  of  defence:  Kule  1*>4:  on  discontlnuaiK.- 
Rule  321;  on  accepting  money  paid  Into  Court  In  satlBfactlon :  (du, 
314;  preliminary  examinations  of  parties:  Rule  654;  by  reason  of  a 
party  not  making  admissions:  Rule  671. 

Costa  OenoraUy  of  Proceedings  in  the  Snpremo  Conrt— The 
costs  of  proceedings  In  the  respective  br.inches  M  the  Supreme  Court 
are  In  the  discretion  of  the  Court  or  Judge  before  whom  such  pro- 
ceedings come  for  hearing  of  determination:  Hoimes  v.  Breadu  u 
P.  R.  79;  In  re  Schnarr.  1902,  1  Ch.  326. 
f"c'"t.'  '*^''^''«   ""'ora  the  Act  the  Court  had  no  power,  original  or  statu- 

tory, to  award  costs,  it  has  now  power  to  do  bo:  see  Re  Qonlu  j 
Manchetter  d  S.  Ry.  Co.,  1896,  2  Q.  B.  439;  Ex  p.  Uoapital  01  St 
KcUherinea,  17  Ch.  D.  378;  Re  Lee  v.  Hemingway,  24  Oh  D  669-  ste 
also  Ancott  V.  LiUey.  14  Ont.  App.  295:  Re  Knighfa  Trusts,  2(i  Cli 
D.  82;  Re  Wood,  31  Ch.  D.  607;  Kingston  v.  murphy,  11  p  R  304.' 
London  County  Council  v.  Churchwardens  0/  West  Ham  189"  ■>  Q  B 
173;  Re  Fisher,  1894,  1  ch.  450.  .is  to  costs,  in  cerHorori  and  prohibit 
lion  proceedings:  see  Rex  v.  Woodhouse,  1906,  2  K.  B.  501-  95  L  T 
399.  Prior  to  the  Jiid.  Act  it  would  seem  that  the  Court  had  not.  (see 
The  Queen  v.  Jones.  1894,  2  Q.  B.  382) :  but  it  has  now.  power  to  award 
costs  against  a  defendant  In  habeas  corpus  proceedings-  Be  Weather- 
all.  1  o.  L.  R.  542;  and  It  has  been  held  that.  In  a  civil  proceedins 
where  an  Act  gives  Jurisdiction  to  determine  questions,  hut  is  silent  'I 
to  costs  the  Court  has  Inherent  Jurisdiction  to  order  a  person  wronglv 
putting  It  In  motion  to  pay  costs:  Re  Bombay  CiHI  Fund  Act,  40  Ch  D 
-88.  Even  though  not  named  as  a  party  where  It  is  shewn  that  he  is  the 
instigator  and  supporter  of  the  action  or  proceeding:  Re  Sturm.r  .(■ 
Beaverton.  2o  O.  L.  R.  190,  566.  So  where  costs  were  not  asked  for  by  a 
rule  msi,  hut  were  asked  for  at  the  bar,  they  were  in  the  discretion  of 
the  Court,  and  might,  nevertheless,  be  awarded,  where  the  opposite 
party  appears:  Re  Peclc  ,(  Gait.  46  tl.  C.  Q.  B.  211 :  but  where  the  opposite 

Sot  been?  >°h  l""^''  ""l  ^°"'  "'"  ""'  "'"""'"  «'"«  <^^'  «  «"»  have 
not  been  asked  by  the  notice  of  motion.  In  England  neither  an  order  for 

«  Q   p    n    ,\       "™''^  ''"'"  '■  ^'""'-  -«  ^-  "•  '">■■  •»'"•»»'"  ^-  foslrr. 

V    Jr„,;   44  ,    ^^f,°'""^  °  ™'^  ""  *■■'»'  '°  »  County  Court:  Farmer, 

HlfL  Court  „;„'/"J°r'  '"'  ''^^  "•™    ""^   Jurisdiction    of   the 
High  Court  as  to  costs;  hut  see  Rules  645,  646. 

Section  74  also  repeals  all  former  practice  which  laid  down  anv 
special  rule  as  to  costs:  The  Friedierg,  10  P.  D.  112 

pZ'irfl^s.""  ..J^'"""  '*  ""E,''"'  "<"  '""«ly  «o  costs  at  the  trial,  but  also  on  mo- 
tions: Young  V.  Thomas.  1892,  2  Ch.  134;  and  where  the  Court  Is  ev 
eroismg  statutory  Jurisdiction,  as  e.g.,  under  an  exproprratlon  Ac  AV 
Sehnarr  1902,  1  Ch.  326;  hut  it  only  applies  to  prwoedln^TnlheSu- 

lu'ln  Z?/  °T'V"'  "^^  '""  ^'^  ^  •'"^^^  JurMl  «on  over 
losts  m  matters  where  he  acts  under  a  statute  merely  as  versona  dc- 
Signata,  and  not  by  virtue  of  his  office  as  Judge:  ReYlunguVk 
i  ■  ^M'T'"''  "  ''■  ^-  ■•*=•  ■""'  "■«  ""«  »f  8"Ch  proceed  ngs  are 
lorcement  Act  (R.  S.  0.  c.  ,9)  s.  2    Section  74  applies  to  civil  proceed- 

InTo  ' "co^v^'h  "  "  "'""r  ""'  "■  ■"■-«'""'«»  'n  relation  to  the  au-  '■ 
ing  of  ronvlctlons  or  order.,,  whether  they  be  alBrmed  or  quashed  lu 

cost  "in'o  LTp-  ""'  ""'"'"'::"  """■"■■'  ""■  "'"'"'  "■■  "  -"udge  to  award 
cos  s  in  other  Crown  cases  where  they  are  not  otherwLe  bv  ,t.-,t,itc  n- 

and  1241  have  not  been  continued:  see  London  County  Council  v   Wnt 
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Km,  lli92.  2  Q.  B.  l"3i  but  this  case  was  not  followed:  Rex  v.  Wood-  s.c.  71. 
iuim,  HM,  2  K.  B.  501;   95  U  T.  3S9;   and  see  The  Queen  v.  Jonea, 
lupra:  or  In  cases  where  the  Court  has  only  a  consultative  Jurisdic- 
tion, as  upon  a  special  case  stated  by  an  arbitrator:  /n  re  Knight  d 
lU  TalentKle  Buildlnti  Socy.,  1802,  2  Q.  B.  tllll. 

"r»Jl  Costs"  referred  to  in  the  Imp.  Copyright  Act,  5  ft  6  Vict.  c.  "Puu  „,t,  ■■ 
ih  9.  26.  is  held  to  mean  no  more  than  the  usual  costs  taxable  between 
jtitr  sod  party:  Avery  v.  Wood,  1891,  3  Ch.  115;  and  that  expression  ' 
in  as  order  or  Judgment  is  in  England  held  to  mean  merely  the  ordin- 
ary party  and  party  costs  taxable  according  to  the  scale  properly 
appileahle:  see  JrvHne  v.  Reddish,  5  B.  &  Aid.  796;  Jamietoii  v.  Tre- 
r./van,  10  Ex.  748:  but  the  words  "full  costs  and  expenses"  are  held 
10  cover  coats  as  between  solicitor  and  client:  Doe  d.  Hyde  v.  Man- 
tltller,  12  C.  B.  474.  The  expression  "  full  costs  "  was  held  In  Ontario 
to  mean  costs  according  to  the  High  Court  scale:  per  Falconbridge, 
J,,  ¥orl»  V.  Bums.  March,  1897,  but  see  Inland  v.  Pitcher,  11  P.  R.  403.' 

Pnwediags   Ii«fo,       Jndlclal    Oaeers.— It    has    been    held    by  Juri.dini™ 
Street,  J.,  that  it  is  not  intended  by  s.  74   (4),  that  the  discretion  of  "' i'"!'''*' 
ilie  appellate  tribunal  should  be  substituted  for  that  of  the  Judicial  "o  c'o'.'s" 
jlBcer  whose  decision  is  appealed  from:   Campbell  v.  Wheler,  17  P.  R. 
;H;  and  that  the  Court  will  not  interfere  with  the  discretion  exer- 
tiied  as  to  costs,  unless  the  oBcer  whose  order  Is  appealed  from  has 
jroceeded  upon  some  erroneous  principle  of  law,  or  upon  some  mis- 
ipprehension  of  the  tacts  of  the  case:  ID.;  see  also  Knickerbocker  v 
!««.  16  P.  R.  191. 

The  costs  of  proceedings  before  an  Official  Referee  would  seem  to 
«  within  the  provisions  of  s.  74  (4);  but  see  Uinistcr  v.  Ipnerlci/ 
M2. 1  K.  B.  643.  "' 

Notwithstanding  sub-sec.  (4),  ci  parte  orders  made  by  Judicial  offl- 
frs  are  to  be  silent  as  to  costs:  Rule  658. 

Coats  wim  Conrt  bjis  no  Jnrisdletlaii.— Though  the  Court  may  w]„r.  curt 
ire  no  Jurisdiction  to  entertain  the  action  or  proceeding.  It  has  been  i""  »»  ji'ris- 
lid  that  it  may,  nevertheless,  make  an  order  as  to  the  costs  thereof:  tutl"  i°n" 
e£rS,  IS  0.  L.  R.  594;  Reg.  v.  EH.  13  Ont.  App.  526;  see  Sherk  v   liticii,.... 
tm.  22  Ont.  App.  242.  per  Osier.  J.A..  at  p.  U^,  Plant  v.  amies.  3 

W.  N.  921;  Cote  v.  Halliday.  33  C.  L.  J.  159;  17  C.  L.  T.  53;  Orcat 
orlhen.  tie.  v.  Imll.  2  Q.  B.  D.  284;  Vrowther  v.  Boult,  33  W  R  150 
1  cases  in  the  County  Court  or  Division  Court,  those  Courts  have 
:press  jurisdiction  to  give  costs  In  such  circumstances:  see  The  Countu 
nrt  .let  (R.  S.  O.  c.  591,  s.  33,  and  Rule  766. 

Corti  at  tlie  Trfal.— In  actions  tried  without  a  jury  the  costs  are  .Von-iury 
iibject  to  certain  special  exceptions  and  restrictions)   In  the  dlscre- """■ 
m  of  the  trial  Judge,  and  without  an  order  made  in  the  esercise  of 
en  illscretlon.  no  costs  will  be  taxable  to  any  party:  s.  74. 

Where.  In  an  action  tried  by  a  Judge  withont  a  jury,  no  order  is 
M8  aa  to  costs,  none  are  recoverable  by  either  party:  Re  Oreat 
"an  d,'""'''"»'"»  PO'  >■■  Kiiner.  9  P.  R.  494;  Lewin  v.  Trimming. 

*  B.  D.  230.  An  order  for  payment  of  costs  almplldfcr  does  not 
rande  an  inquiry  under  Rule  649,  as  to  the  scale  properly  applic- 

le.  Re  for.f,r.  is  p.  r.  m .  ^^^  ,t  ,.<,m4  ^^..^.^  ^,,^^  ,„  ^^^j^  ^^^ 

»re  tne  Judge  gives  no  directions  disallowing  a  setoff  of  costs  by 
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Jurr   easel. 


Costs  of 

•.xamining 

jodRment 

debtor. 

DftaehinB, 

debts,  etc. 


defendant  nucli  as  Is  contemplated  by  Rule  649).  the  Taxing  Offlcpr 
has  now  power  to  allow  such  set-off:  Rule  649;  see  formerly  Tru,:, 
V.  Dixon,  13  P.  R.  279. 

In  an  action  tried  without  a  Jury,  Judgment  being  given  tor  plain 
tiff,  on  the  claim  and  counter-clalM,  but  tor  defendant  against  third 
parties  with  ■'  such  costs  as  defendant  would  be  entitled  to  by  law  ' 
It  was  held  tha^  the  costs  being  In  the  discretion  of  the  Judge  and 
no  discretion  being  exercised  In  favour  of  defendant  against  the  third 
parties,  the  defendant  was  not  "entitled  by  law"  to  costs-  Leuih  i 
Trimming.  21  Q.  xJ.  D.  230. 

In  actions  tried  by  a  jury,  the  costs  of  the  trial  primn  faiir  miio 
follow  the  event,  but  the  Judge  has  a  discretion  subject  to  cerlaiii 
special  exceptions  and  restrictions,  to  make  a  different  order:  s.  74  (.Ti 

Where  an  action  Is  tried  before  a  Referee,  he  would  appear  to  Imv 
no  jurisdiction   as   to   the   costs  of   the   action    or    reference    uiil',.«. 
specially  authorised   to  deal   with   them:    even   then   he   can  'ghv  r 
Judgment  therefor,  he  can  only  report  who  should   bear   thenr   J„ 
s.  6 1  supra. 

Where  Interlocutory  coats  have  been  ordered  to  be  paid  by  either 
party,  a  subsequent  dismissal  of  the  action  without  costs,  does  not 
ML   T   40°9  "^  '°  '"""  """'""""'■■>'  "^^^■-    ■>''<•«'■'■  V.  Bcrirt-,: 

..  "•"•  °°  Mot'oii..-The  power  as  to  costs  Is  exercisable  not  menlv 

■It^ei      .  .,""■   ""'  """"^=  '»  "="«»  ">  »«  dealt  with  „„ 

rhere     'L"™""""^  '""'"  ^'"'  "•'"'•  ">  t"^'  ">»"  ■»«)-  Ke  dlreet 
to..  9  g.  B.  D.  168.     See  in/ra.  pp.  251  ft  seg. 

withfo'  ,1'ri,''"  H  '"  °""°"'  '■""  """"■  •"  prosecution  without  costs  i, 
Telv  »  „  ""L™  °'  ""  '''^'"'-  "■«  ""■■■«  '»  "O  appeal  wihm 
leave:  Snvll.ng  v.  Pulling.  29  Ch.  D.  85:  and  see  supra  p   1'9 

V.  woo..o„„.,'j906;  2  i^'iJ.  ?„i«-9t1:  ?^^^r';«r'S;  ^  ^r 

Of  ^f ^™'rnra%'ure^:xr;;^b^^^^^^^^^^^^^  -r;: 
-n^"e^^g:'^^~;^-5:- rfS  r 

were  e.xpressly  made  In  the  discretion  of  the  Court'or  a  Judgf 
beentdf?:^thrpr:c°lce^"  ^"""""^^   '"'  -""""^  ■">  ^"a".'  ^a. 

Perhap\rid\\-w:r„'f--rer:„~^^^^^^^^ 
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KfinHr.  the  costs  o(  the  examfnatlon  ot  the  judgment  debtor,  and  s<g.  74. 
also  of  firalshce  proceedings  In  which  the  execution  creditor  succeeds, 
there  the  creditor  has  not  proceeded  unreasonably,  should  be  allowed 
him  M  agltlnst  the  debtor;  see  Arlington  v.  Conyngham,  1898,  -^  Q    B 

m;  n  h.  T.  238. 

CmU  tt  Appasls — Usually  the  costs  of  ap|>eal8  follow  the  result  Appuli. 
of  tie  appeal,  but  the  Court  has  full  discretion,  and  may  make  such 
order  respectlDg  them  as  It  sees  lit. 

In  McNalr  v,  Boyd,  14  P.  R.  132,  the  C.  A.  allowed  an  appeal  wlth- 
oDl  roflti,  where  the  case  was  the  first  whlca  had  come  before  the 
Court  as  to  the  meaning  of  a  new  /fulc  about  which  there  had  been 
much  difference  of  opinion. 

C-U  of  Snmmarr  Proo^MliaKi.— Costs    ot    hiibnia    corpus    pro-  Summary 
tedings  In  civil  cases  are  In  the  discretion  of  the  Court,  nnd  where  Proceedings. 
i  return  has  been  made  to  the  writ  and  the  body  produced,  the  Court 
m  order  the  applicant  to  pay  the  expenses  of  comi)lying  with  the 
rrlt.-  Be  Wralhcrall.  1  O.  L.  R.  642. 

.'  re  the  Court  makes  "  no  order  as  to  costs,"  that  is  a  refusal 
iNWB  to  either  party:  JlfcCune  v.  Botslortl.  38  C.  L.  J.  60C;  In  re 
MjKMon,  1895,  2  Ch.  190. 

Costs  where  JndEment   entered    without   Trial,   or   Motion.—  Where 
rbere  Judgment  is  entered  without  a  trial,  or  motion  for  judgment.  «°uS??' 
Ill  therefore  without  any  express  directions  as  to  costs,  the  scale  of  cri«r°"  * 
KB  is  determined  by  the  Taxing  Offlcer,  under  Rules  6u0,  S51. 

Scale  of  Costs.— In  the  case  Oi  actions  brought  in  the  Supreme  i^'-nle  of 
ourt,  which  might  have  been  brought  In  an  Inferior  Court,  If  no  ''°"'- 
■der  is  made  by  the  Judge,  Hula  649  applies  and  prescribes  the  scale 
wn  which  the  costs  are  to  be  taxed:  but  whether  the  action  is  tried 
m,  or  without,  a  jury  the  Judge  may  give  special  directions  as  to 
It  leale.  It  was  said  in  Bennett  v.  White.  i:i  P,  -  1,52,  that  in 
OTtlaing  the  Judge's  discretion  there  was  no  better  gu'de  than  the 
lie  laid  down  by  Rule  649.  in  the  absence  of  special  circumstances;  but 
!  Judge  is  not  fettered  in  his  discretion  except  by  s.  74   (2). 

Where  a  plaintiff  lakes  money  out  of  Court  under  Rule  .114  even 
ough  the  amount  be  within  the  jurisdiction  of  an  interior  Court    he 

under  that  Rule,  entitled  to  his  full  costs  without  any  set  off'  by 
e  Hetendant:  and  a  Judge  has  no  jurisdiction  under  this  Section  to 
*e  any  other  order  as  to  the  costs:   Bnhcoct  v.  Utandlsh.  19  P.  R. 

"Full  costs,"  even  where  given  by  statute,  do  not  include  any  more 
in  the  usual  costs  taxable  between  party  and  party;  see  Avert/  v 
M.  1891.  3  Ch.  115;   ez  L.  T.  122;   sed  vide.  Marsh  V,  Burns,  supr;. 

h^rrJ    "/    ""*•    •'    *''**"     •»     "»"°"    '        ChM.b.r..-.s,.mm.^ 
nongh  the  discretion  ot  the  Court  as  to  the  cos.     of  a  contested  "'""-n  <» 
ion  is  usually  exercised  at  the  trial,  or  on  moUoii  for  judgment,™',';"'"' 
.  wnere  the  objerl   of   the   action  is  obtained   without  a   trial   or 
uon  for  judgment,  it  Is  improper  to  bring  the  action  to  trial,  nr 
Zlr  ^°"°''  ''"■  Ju'SB""""-  merely  tor  the  purpose  of  obtaining 
,H»!  7f     °  "'  '°   '"^   '^°'"«'   "'H-"""!  first   offering  to   have   the 
Mion  disposed  of  in   Chambers;    see   Sivell  v.   Ahraham.    8    Beav 
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598:  Morgan  v.  Oreat  Eatlern  Ry.  Co..  1  H.  *  M.  78;  O'Sullivan  v 
Cluxtoa,  26  Or.  612;  Webb  v.  McATthur.  3  Ciy.  Ch.  364;  but  ir  tlio 
opposite  party  refusei  to  consent  to  the  disposition  oj  the  costs  In  ihut 
way,  the  action  must  be  tried,  or  heard  on  motion  for  judgmcni 
llunlir  V.  Xlrallimy.  18  l;  r,  rrr.  see  also  yonnensrhein  v.  BanianI 
57  L.  T,  712;  Blakley  \.  Ingram.  9  C.  L.  T.  143;  Slorr  v.  Malilshii.' 
W.  N.  1878.  219;  Die*,  v.  Yalet.  18  Ch.  D.  77;  Landed  Flitat.t  Com,,,,,,,' 
V.  Wniing.  W.  N.  1871,  148;  Wilde  v.  Wilde,  4  De  O  F  4  J  34s. 
McLmn  V.  Cross.  3  Chy.  Ch.  432;  >ed  vide  Knickerbockers,  llalz  16 
P.  R.  193,  where  a  contrary  view  Is  expressed;  and  the  extra  exppns,, 
BO  occasioned  will  be  considered  In  disposing  of  the  costs,  and  In  luy 
event  may  be  ordered  to  be  borne  by  the  party  wt">  has  occasioned 
them:  seeEaalwood  v.  Henderson.  17  P.  R.  678;  East  v.  O'Connor.  : 

At  all  events  the  plaintiff  cannot  compel  the  defendant  to  suomlt 
to  a  disposition  of  the  question  of  costs  In  Chambers  where  the  art 
alleged  by  the  p'Mntlff  to  be  a  satisfaction  of  his  claim  is  equivocal 
and  the  defendant  denies  that  the  plaintiff  had  any  cause  of  a,ti„„' 
Hunter  V.  strathroy.  supra. 

Where  both  plaintiff  and  defendant  had  sold  their  properties  which 
were  In  question  in  the  litigation,  (an  action  to  restrain  inlcrfer. 
ence  with  the  flow  of  water)  the  Court,  on  a  motion  to  dlspos,.  „r 
he  costs,  refused  to  go  into  the  pleadings  and  documentary  evidenc. 
in  order  to  form  an  opinion  as  to  the  merits;  the  Judge  saying  "Whir, 
the  merits,  tor  any  reason,  cannot  be  determined,  there  ought  not  to 
be  a  pretended  Investigation  of  the  merits  for  the  purpose  of  awardin- 
costs    :  ilcClelInn  v.  Poiiass,,;   Lumber  Co..  6  O.  W.  N,  302. 

r.h  ".'^'"  »PPa«h"y  doubted  by  Spragge,  C:  XcLcan  v,  cross.  3  Chv 
Ch.  at  p,  433,  whether  the  former  Referee  in  Chambers  had  lurisdic- 
rhLhe'°'r'  l"f  f "»"™»:  "hd  as  to  Whether  the  Master  in 
Chambers  has  such  jurisdiction  has  been  doubted:  see  per  Meredith 
J  Knickerbocker  v.  Rat,.  16  P.  R.  at  p.  39,  and  see  Jones  v,  MiUcr] 
,    B   ?;,     '         "  '■•  '"""■'"  "'""'■  "  P'  R-  «-=■■  Davis  v.  Winn.  22  0 

Li.   H,   111, 

He  certainly  cannot  entertain  jurisdiction  on  such  a  question  wltli- 

Z^ll  7"".?'  "J  ""■  ""■■'"=■  "'^-  «  ""  •"""■  "'s  order  Is  apm'.-.kt 
notwithstanding  Jud.  Act.  s.  24  :  Davis  v.  Winn,  supra. 

CO,,,  or  „   Sometimes  In  such  cases  where  parties  consent,  an  in  -rlocutory 

.c,io„  „„  motion  m  Ciurt  is  treated  as  a  trial  of  the  action,  and  tte  costs  a  e 

ini.rlocaiory  then  dispcscd  of :  Barber  v  Penleu  68  I    T  Bc->    .„ j     u    "" .  ™'''  ■"" 

motion.  .„„.  ,„  .„  „,rf„,^  ,         •  ''""'ey.  b8  1^.  1.  662,  and  where  the  part  es 

TelmMft  rtZ  ,    ^  """"%"'  Chambers  to  carry  out  a  settlemeni. 

0»*«  62  i  T  704  77"  "■"  "^"^'^  °'  "°^"'«  '"  Court:  AUcn  v. 
oakey.  62  L.  T.  724.    Sed  qu(rrc,  see  Craig  v.  Croij;,  1  Ch.  Ch.  41. 

Where  there  Is  no  object  In  proceeding  with  the  lotion  excent  to 
determine  the  question  of  the  costs  ot  it,  owing  to  the  loss  or  destruc 
tlon  ot  the  subject  matter,  or  other  eircun stances  occurring  a'ter  the 
o„,,,mencement  ot  the  action,  the  plaintiff  must  nevSrth  ?es  p  oc 
either  by  trial,  or  motion  for  judgment,  or.  by  consent  by  mo?lonn 
Chambers,  to  have  the  question  of  costs  disposed  of  '  ottoweth" 

ua,aner.  8  P.  R.  409,  see  also  Hogaboom  v.  OiHics,  16  P.  R.  402. 
The  Cro.a.  Tk«   CrowB.— Formerly   the   rule   was   th.t   .h.   r. 

party  to  civil  proceedings,   was  nt beT 'ordeSd ' t  T^T^orT.:. 


Jurisdiction 
of  Master 
in  Cli ambers 


Disposal  of 
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MU:  m  Rei-  ».  MainwariKt.  5  0.  S.  670;  Oibton  v.  church.  1  Chy.  Sae  74 
Cli. »;  f"*'"!  Statet  V.  DcnUnn.  1  Chy.  Ch.  Zii;  Johnnoii  v.  TAc  Vfinu, 
1904,  A.  C.  817;  91  L.  T.  234;  but  now  In  proceedings  by  petition  ol 
rillt  the  wwts  are  In  the  discretion  of  the  Court:  Uule  748;  as  also 
in  proceedings  on  a  special  case:  see  Atlomcu-Oeneral  v.  Toronto 
Cmerol  Triult  Corpn.,  5  O.  L.  K.  GO";  but  In  proceedings  ot  a  strictly 
common  law  character  It  would  seem  thr;t  the  old  rule  still  prevails: 
Sa  t.  ArchHihop  ol  Cantcrliury,  ^'^112,  2  K.  B.  603;  86  L.  T.  430.  un- 
Ini  the  case  is  governed  by  some  statute,  or  there  are  exceptional 
drcmnetances  Justifying  r  departure  from  the  rule:  Joltnaoi  v  The 
linj,  1904,  A.  C.  817;  91  L.  T.  234. 

Idtois  In  Person.— As  a  rule  a  suitor,  not  being  a  solicitor,  co.n  ot 
lutnt  or  defending  in  person,  is  not  entitled  to  solicitor's  costs,  but,  ""i"""  m 
It  most,  to  his  actual  disbursements,  and  a  reasonable  allowance  for  ''""''°- 
loas  ot  time;  see  Dax's  M,  O.  31;  where  a  suitor  In  person  success- 
fully opposed  an  appeal  to  the  Divisional  Court  he  was  allowed  h)s 
(ligburaements.  and  "  a  moderate  amount  for  bis  time  und  trouble  on 
tbe  argument "  to  be  set  off  against  the  debt  due  by  him  to  the  plain- 
tiff in  the  action:  Miller  v.  Mticdoiiald.  14  P.  R.  409;  but  where  a 
duly  quallfled  solicitor  sues  or  defends  in  person,  and  he  is  awarded 
ram,  he  is,  unless  acting  in  a  fldui  iaj-y  i-haracter.  entitled  to  make 
md  recover  the  same  charges  as  wbi  n  acting  tor  another:  Lush  Pr., 
;;s,  896;  except  for  taking  instructions:  Dax's  M  O.  31-  and  sec 
Sum  1.  Brown.  I,,  R.  1  p.  c.  411;  and  if  be  Is  also  a  barrister,  and 
also  acts  as  counsel  he  cannot  recover  his  counsel  fee:  Clarke  v. 
CreijUon,  15  P,  R,  105;  but  if  his  partner  acts  as  counsel  he  may 
taihls  counsel  fee,  or  such  part  thereof  as  the  suitor  has  no  interest  in- 
Senderion  v.  Comer,  3  U.  C.  L.  J.  29;  Johnston  v.  Ryckman,  7  o.  L. 
R.  511;  and  even  when,  being  a  co-trustee  with  other.,  he  acts  for 
hlmtelt  and  co-trustees  as  solicitor  and  counsel,  he  may,  if  awarded 
ml!,  tax  against  the  opposite  party  full  costs,  including  Instructions 
and  counsel  fees;  i;trachan  v.  /(u«an,  15  P.  R.  109;  ordinarily  a 
Mlltltor,  trustee,  or  mortgagee,  wheu  acting  in  person  for  himself 
toe  Is  only  entitled  to  costs  out  of  pocket,  either  as  against  the 
;™i  or  mortgaged  estates  or  his  ccslui  Que  trust,  or  mortgagor  as 
Je  case  may  be,  unless  expressly  empowered  to  charge  for  his  pro- 
mlonal  services  as  against  the  trust  estate,  or  mortgagor-  see  note 
0  Uule  410,  infra. 

Sailors  l«  a  ridBclary  Capaclty.-A  trustee,  or  liquidator,  or  Tru,i.„ 
liter  person  In  a  fiduciary  capacity,  suing,  or  defending.  In  his  own  •"= 
lame,  ordinarily  becomes  liable.  If  he  falls,  to  be  ordered  personally  to 
»y  costs  to  the  opposite  party :  J/nrrfonoJdv.Bal/our,  20  Ont  App  404- 
■'P.Broirn.  17  Q.  B.  D.  4SS;  Kmith  v.  Williamson  13  P.  R.  126;  O  If' 
».  Co.  V  Jones.  13  Or,  355;  and  where  a  liquidator  of  a  companv 
nlervened,  and  obtained  leave  to  defend  an  action  brought  against  the 
'^^"'•^^  T"  '■*'''  '"  "'■  P<""<>'>ally  liable  to  the  plaintiff  for  costs: 
,lV;  ""'"''•'<"'  P'""  '^torane  Co..  17  P.  R.  468.  But  where  an 
Mon  is  brought  by  a  liquidator  of  a  company  in  the  name  of  the 
mpany  and  the  liquidator  Is  not  personally  a  party,  he  cannot  be 
raerea  to  pay  the  costs  of  the  action:  Onfjrto  Forge  .E  i?.  Co.  v  The 
°,M  ,'",  '^°''  ^'  ^-  ^-  '^'''  =■"'  "  ll<I"l'lator  who  bond  Me  con- 
rt^iL  ,  .v"'"  '"'"'  '"  ^  ""'  personally  liable  for  costs,  though 
«S»  n'  ""K""™:  ««  Bolton.  189.-..  1  Ch.  333.  overruling  Re 
morishtre  Oai  Co..  1893,  3  Ch.  623. 
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Executon  were  given  coats  of  opiioalnit  an  unaucceisful  aiiiiial.  oui 
of  the  estate.  In  the  event  of  their  not  being  able  to  make  them  oijt  uf 
the  appellant:  Re  Coiile,  17  P.  R.  401'. 

Executora  who.  In  a  probate  action,  had.  without  Justlllcatlon.  ron 
tested  the  validity  of  a  codicil,  were  ordered  to  pay  the  costs  so  ocia 
stoned  personally:  Be  Speke,  Speke  v.  Deakln,  109  L.  T.  710. 

An  administrator  Is  entitled  to  hla  costs  of  an  administration  artli>n 
(which  may.  however,  be  given  In  the  form  of  a  commission  unOir 
Hute  653).  even  though  the  action  has  been  caused  by  a  claim  by  liNi, 
for  the  allowance  of  payments  which  are  disallowed  In  the  actloji 
provided  the  claim  Is  made  under  an  honest  mistake,  and  Is  nildi.r 
fraudulent  nor  monstrous:  He  Jonet.  1892,  2  Ch.  190;  but  so.  ;,■, 
.vtinncr.  Cooper  v.  aktnmr.  1904.  1  t'h.  289. 

Where  In  aa  action  between  a  trustee  and  his  oettui  que  trust  lb.- 
Court  makes  "no  order  as  to  the  costs."  such  adjudication  Is  fln.n 
and  the  trustee  cannot  afterwards  retain  his  costs  of  the  proceedings 
out  or  the  trust  estate;  Re  Hodgkinton.  1895,  2  Ch.  190;  72  L  T 
617.  And  when  on  an  appeal  on  tho  merits  the  appellate' Court  hn« 
refused  to  make  an  order  for  the  payment  of  the  costs  of  a  trus'ee  or 
executor  out  of  the  estate  or  fund  In  litigation.  It  Is  not  competent 
for  the  Court  of  first  Instance  thereafter  to  make  any  such  order 
Pureell  v.  Berlin.  16  P.  R.  301. 

A  person  properly  suing  or  defending  In  a  fiduciary  capacity  Is 
usually  entitled  to  Indemnity  for  his  costs  out  of  the  trust  est.ito 
But  a  person  occupying  a  fiduciary  position,  who  Is  Improperly  put  hi 
costs,  has  no  right  to  Indemnity  out  of  the  trust  estate  unless  ih*. 
proceeding  was  for  the  heneOt  or  protection  of  the  estate  e?  i 
receiver  sued  for  misfeasance  and  succeeding  In  the  acti  which  is 
dismissed  with  costs.  Is  not.  In  the  event  of  being  unable  to  recover  tli 
costs  from  the  plaintiff,  entitled  to  payment  thereof  out  of  the  eslai.. 
of  which  he  Is  receiver:  Re  Dunn.  116  L.  T.  Jour.  366;  neither  can  he 
recover  such  costs  from  his  trstuin  que  Iruatent.  unless  they  Inve 
expressly  agreed  to  Indemnify  him:  Johnston  v.  Dulmage  30  Ont  '-■ 
and  an  executor  bringing  an  unsuccessful  action  to  recover  a  sum  of 
money  alleged  to  he  due  to  the  testator's  estate.  Is  not  entitled  In 
IT ""'V'?,,  spcclBcally  devised  realty  for  payment  of  his  costs.  ev,n 
though  the  personal  estate  Is  exhausted:  In  re  Chammgm-  7  O  1.  I! 
t:«^t^?,      r  "  ''f^"^?"'  '«  «"^<1  '■>  a  fiduciary  character.  „„,! 

en  Itled  1  hL«"5  T"'"'.  '"  ""  """"^  ">  "'"'^''  '"^  defendant  I., 
rbeneflclal  L  el?,''  ""T"'"''  "'™  ""'"^''  '"'  <i^"="'i»nt  may  have 
2Ch  7?3;  85L  T  777°  '        "        ""  '""*'  '"'"'■'""  '■  "''"'"■   ''■>'"■ 

credltorr'J.t'  "  '""^■°™'  ^^^'^  <«"  '"t  aside  at  the  Instance  „f 
out  of  the  se.,?  r  r.  "°t'  ''«'<i'-"'^"»».  ^M  entitled  to  his  co.,s 
to  defend  the  «„1™''  '."i"^"  "'  "»"  '""'"'''^  """i  endeavoured 
190,,  2  Ch.  1,7,  96  L.  T.  774;  sed  ,,idc.  Button  v.  Thompson.  23  Ch.  I) 

■■  ln,t!il,Tj*?*"'.  *^*  "•«•»«■■■•-*  receiver  Is  usually  ordered  to  ;,e 
Indemnllied  against  costs  out  of  the  assets  which  come  to  his  hands. 
As  a  rule  he  will  not  be  ordered  to  pay  costs  pcrsonallv  nnles-  he  h,= 
mav"hr„erte  '^  ""'■'  "'  °,""8ant.  In  the  proceedings.  In  which"  case  he 
may  b3  ordered  personally  to  pay  the  costs  of  the  adverse  party  see 

-  K.  B.  88.    Where  proceedings  are  taken  by.  or  against,  a  receiver  in 
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bU  o«D  name  whether  an  plHlntifT,  or  dtfendunt,  hv  Hbould  take  tlieitc.  74. 
precaution  to  obtain  Indeninlty  from  tbost;  bfnelUlHlly  Interested  be- 
fore embArkloR  Id  the  litigation.  Where  an  ai  tion  U  brought  agalniit 
1  liquidator  or  receiver  peraonally.  for  alleged  ihIki  (mdiiit.  It  may  be 
Impoufble  to  obUln  indemnity,  and  though  the  mtlun  full,  he  may 
luve  to  bear  bis  own  tOBta  If  he  t-annot  recover  ilittii  from  tbu  op- 
poilte  party:  see  Hf  Dunn,  autirii,  p.  V4ti. 

Where  a  liquidator  of  a  company  brought  an  unsucceBsful  suit 
ud  wia  ordered  to  pay  the  defendant'ii  cottts.  It  was  held  that  the 
defradaat  was  entitled  to  priority  over  the  liquidator's  own  solitltora 
for  paynent  of  such  costs  out  of  the  assets  In  the  ll<iuldators'  hands: 
In  re  Pacific  Coast  Ht/ndicutv.  1913.  :;  Ch.  J6. 

AdalslstratlDB  Aotloas.— When-   the  costs  of  a  trustee,   or  per-  Cost*  of 
mua.\  representative.  In  an  administration  action  are  ordered   to   be  ■''"■'"■•"■'a- 
paW  out  of  the  estate  In  question,  which  proves  deficient,  the  trustee,  """  '*"'"'"■ 
or  personal  representative  Is  entitled  to  be  paid  his  costs  in  priority 
to  those  of  the  other  parties,  even  though  the  order  be  silent  on  that 
point:  Re  Oriffith,  1904.  1  Ch.  807;  DO  L.  T.  63fl. 

Where  a  person  suing  or  sued  in  a  fiduciary  character  Is  ordered  tu  ordrr  wh.n 
pay  costs,  such  order  Is  appealable;   but  where  he  is  refused  costs,  it  "Pi'^^'^bie. 
TU  held  by  Wright,  J.,   that   the  order  is  discretionary,   and   not 
appealable:   In   rr  Itaynra  Park  Oolf  Club,   1899,   1  Q.  11.  961;    unless. 
perhapB.  where  the  Judge  had  proceeded  on  some  wrong  principle. 

Pecnnlary  legatees,  defendants  in  an  action  In  which  the  validity 
of  a  will  was  In  question,  who  put  In  formal  defences  submitting  their 
rights  to  the  protection  of  the  Court,  were  held  to  be  not  entitled  to 
costs  out  of  the  estate,  nor  from  the  plaintiff  who  had  failed  In  having 
the  will  declared  Invalid:  Logan  v.  Herring,  19  P.  R.  168. 

A  creditor,  or  legatee,  bringing  an  action  for  administration,  though 
not  standing  in  a  fiduciary  position.  Is,  in  case  of  a  deftciency  of 
i^witB,  entitled  to  costs  as  between  solicitor  and  client  out  of  the 
esate:  Re  New  Zealand  if.  Ry.  Co..  1901,  2  Ch.  367;  84  U  T.  852. 

The  rule  that  a  trustee's  costs  are  payable  as  between  solicitor  and  Solicitor  and 
client  Is  not  confined  to  cases  where  he  is  brought  into  Court  against  '^''•"''  '^<"-"' 
his  will:  Blakchu  v.  Ingram,  9  C.  L.  T.  143. 

Trustees  and  executors  are,  in  litigating  with  third  persons,  in  the 
sanio  position  in  regard  to  their  right  to,  and  liability  for.  costs,  as 
parties  litigating  in  their  own  right:  Smith  v.  WilliamMn,  13  P.  R. 
126;  0.  W.  Ry.  V.  Jon€9,  15  Or.  335;  Macdonald  v.  Balfour.  20  Ont.  App. 
404,  They  are  not  as  against  *he  defendant  entitled  to  coats  us 
between  solicitor  and  client,  where  the  action  Is  not  brought  In  respect 
of  the  trust  estate:  Hulvian  v.  A'  >x.  25  O.  L.  R.  ,"8S :  29  O.  L.  R.  ti4S, 
As  to  the  right  of  the  trustees,  .-a.,  to  be  recouped  out  of  the  trust 
estate:  see  suprti.  pp.  245.  246, 

Where  trustees  unreasonably  delay  making  a  division  of  the  trust  Tru.teM 
estate  In  accordance  with   the  trust,  they  may  be  ordered  to  pay  the  B'"'ty  "' 
wsts  of  an  application  to  compel  them  to  distribute  it;   lie  Uuddock.  ***'^*""' 
^t■l^:6f^ry  v.  Mansflcld,  102  L.    T.  89. 

,..^^.^'*"^''  ^^^  *^°^^^  "'  ^"  administration  action  properly  Instituted  when  po!.t<< 
■'-  'JaUttiiy  ordeied   tu  be  [laid  out  of  the  estate  generally    it  may  ("-ciered  om 
Jometimea  happen  that  the  parties  Interested  in  the  realty  and  person-  fl^'d""""''"' 
Uty  may  be  different  persons,  and  In  such  a  c-ase  the  costs  of  admln- 
Biration   accounts   and    Inquiries   exclusively    relating   to   the    realty 
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miiy  be  ordireil  lo  be  iiald  out  or  the  realty:  le*  Ht  Bill;  Doaahlu  » 
Walker.  1907.  2  Ch.  149;  9<  L.  T.  876.  »    »  >■ 

A»  to  routs  In  mlmltilntrallon  aitloni:  lee  Hotel  to  Kulv  60S  and  C;;;. 

MartnacMi.— A  mortf««ee  li  entitled,  u  by  contract,  to  all  costs 
uroperly  Incurred  In  enforcing  hit  security,  and  such  costs  are  not  In 
tbc  dliirctlon  ot  the  Court:  lit-  Kio  Uranile.  rlr.,  a.  ».  Co.,  S  Ch.  I),  2S  •■ 
and  see  note  to  ffuli'  474.  See  also  notes  to  Jud.  Act,  s.  24.  and  sfi^  "■! 
Sol.  Jour.  178.  199;  but  where  he  Is  a  solicitor  he  cannot  recover  proiit 
costs  atalnst  the  mortgagor  or  those  claiming  under  him-  Eure  t 
Wynn-^arkvnzii;  6il  L.  T.  822:  and  seo  notes  to  Hah-  410.  infra. 

A  niortsngpe  innklnif  n  wrongful  i-lnim  and  refusing  to  be  rp<l(.emwl 
and  thus  occasioning  the  litigation,  may  be  ordered  to  pay  cost. 
Squire  v.  Pardoe,  M  L.  T.  243.  See  also  Omicb'.  VoUege  v.  Clazlon  '■■'. 
Ont.  282;  and,  so  also.  If  he  Is  sued  for  a  surplus  in  his  hands  aflir 
exercising  a  power  of  sale  In  his  mortgage,  If  a  balance  Is  found  against 
him  he  Is  liable  to  pay  the  costs  ot  the  action:  Boullon  v  Koulanj 
4  Ont.  720:  sed  ride  Healh  v.  Cftinn.  infra. 

A  mortgagee  Is  not  disentitled  to  costs  merely  because  he  has  lr,»„ 
Me  ilalnied  more  than  Is  actually  found  dus  to  him:  Collerm  v 
SIratton.  L.  R.  8  Chy.  295;  Daigneau  v.  Dagenait.  6  O.  L  R  "OS-  nor 
because  he  has  set  up  a  right  to  consolidate  securities  which  Is  dis- 
allowed: Stark  V.  Reii.  26  Ont.  257,  though  he  may  be  disallowed 
cost,  occasioned  by  claims  on  which  he  failed:  aiac*  v.  Biehert  3S  s 
rf.rm.  .\,°/  T"^  °1''"J"'  '°  ""'  ™'"  <>™"l»n«1  by  his  unfounded 
t^Z:  r7^  TTt  ""  ""'  °'  »"  °""°"''  ademption  action: 
Healh  V.  Chinn.  98  L.  T.  835;  and  see  jupro. 

tu,B^^,r„'H°"  ^\^  >i<^b«'t>™  holder  to  enforce  payment  ot  his  debca 
me  stands  on  the  same  footing  as  a  mortgage  action,  and  the  plain- 
tiff la  not  even  as  against  hi.  co-debenture  holders,  who  get  the  benolit 
of  the  action,  entitled  to  costs  as  between  solicitor  and  client-  /r"' 
Queen;  Hotel.  1900.  1  Ch.  792;  except,  perhaps.  In  the  case  of  1 
dewent  fund:  see  He  Neu,  Zealand  M.  By^im' i  1  357,  and  It 
gage  Insurance  Co.  v.  Conadtan  A.  C.  i  C.  Co..  1901,  2  Ch.  377. 

.Hi"'",!*?""  »«"e'.-In  cases  unaffected  by  s.  74   (2)   where  eqiilt- 

™i„!  ,  ,   ";    "  '""'^  *•  impossible  to  Indicate,  how  thkt  dls- 

renera,',„7"7»'  .h.t  f  T'T"''  ""''  ^  "'^"^  ">  "»''  "»''-  ""^ 
general  rule    s  that.  In  the  absence  of  any  misconduct  on  the  part  of 

rpoxrsu'ct^s  ::rt';:r^^o,r;rc  e-rH-89--'  '^' 
>««'"!, """"r.'Ss.""'"  '" "'"'"''"" '"' ""  j-'BO'^tiinf  .:„;.. 

the^'lTetJon'oT'thT,"/","'''^'  "'  "  '""'""'"^  "»'»■•'=■  "■  ''  '"""' 
n  cem  „  ca,™  ..  fi  fj"  ''  '""">='"™  <"  the  costs  of  the  action 
lu  certain  cases,  so  that  he  cannot  deprive  a  tnicfpi.    />..  „,  ,. 

unt.  jud.  Act,  1881.  In  Courts  of  Equity,    where,  therefore. 


J  TRIItDICTION   AB  TO  t'OHTg.  249 

lU  dUpodtlon  of  com  made  by  a  Judic  It  not  in  accordance  with  sm  t« 
liM  ram,  tbe  order  ai  to  co»n  la  appealable.  Tboie  rules  affect  not 
inly  tie  rifbt  to  payment  out  of  a  particular  fund,  but  alio  the 
quantum  of  coeti  to  bo  allowed,  t\g.,  ordinary  Bultom  are  only  entitled 
B  COM  ai  between  party  and  party,  but  accordlni  to  the  rulea  In 
queitlon,  a  suitor  made  a  party  In  u  flduclary  capacity  and  awarded 
colli.  Ii  In  wme  caiei  entitled  to  them  "  at  between  solicitor  and 
cIlMt,"  and  this  eicepllon  as  to  the  quantum  of  costs  In  some  cases 
KPllet  to  creditors  or  legatees  and  othera  who  have  not  any  Ddu- 
dsrjr  character,  but  who  are  acting  not  only  for  themselves  but  on 
tKttlt  Of  Others. 

A  Irastee,  or  other  person  In  a  llduclary  position,  guilty  of  no  mis-  c.i.  out  ol 
ondncl.  who  Is  a  party  to  an  action,  either  as  plaintiff  or  defendant,  '"*"■ 
In  bli  Hdnclary  character,  Is  usually  entitled  to  his  costs  cither 
Uilnst  the  opposite  party,  or  out  of  the  trust  estate.  It  It  Is  before 
litCoort  In  the  litigation:  Crau-fora  v.  BroMy.  18  p.  R.  233.  Where 
1  Kttlement  Is  set  aside,  see  as  to  the  trustees'  costs,  Dutton  v.  T/iomp- 
.o»,  !3  Ch.  I).  2;s.  In  note  to  Ju,/.  Art.  s.  2i.  supra,  p.  IIH  Trus- 
Mi  who  have  been  guilty  of  Impropriety  of  conduct  may  be  deprived 
or  costs  In  the  discretion  of  the  Court:  Re  Hotkin'a  Trvsta  6  Cb  D 
:si;  Tamer  v.  Hancock,  20  Ch.  D.  303;  Be  CaUurn,  Oagc  v'.  Rutland 
(IL  T.  848:  W,  N.  1882,  92;  Re  RadcHffe.  Pcam  v.  RadcHSe,  44  L  T 
!i;  Jfe  Bawkint.  16  P.  R.  ]36;  or  may  bo  ordered  to  pay  coats-  lie 
Oamm,  72  L.  T.  «6;  Re  Skinner,  Cooper  v.  SJUnner,  1904,  1  Cb  289- 
bit  inch  an  order  Is  appaalable.  as  the  cosU  are  not  In  the  dlscrelloi 
jflbe  Court  If  there  was  no  nilwonduit:  He  Pugh.  l.cicis  v  PritclianI 
■  i  L  T,  858 :  In  re  Raynet  Park  Oolf  Club,  1899,  1  Q.  B.  961  Where 
■tlMm-  imttcnt  were  allowed  their  costs  as  against  a  co-defendant 
IMS  held  on  appeal  that  as  they  were  Improperly  made  parties,  their 
on.  were  not  In  the  discretion  of  the  Court,  and  were  disallowed  • 
f'Coopfr,  Cooper  v.  Veiejl,  20  Ch.  D.  611:  47  L.  T.  89. 

Mary  position,  but  to  other  persons  "  who,  according  to  the  rules  •"'»«  '" 
f  Court,  of  Equity  above  referred  to.  were  entitled  to  be  paid  their  o'.".*™  " 
KB  out  of  any  estate  or  fund  In  question;   but  this  does  not  apply 

»™n?L' ."'J""'!"??,  S"""*  "  ^""""o"   '■>   »  wl"   unsuccessfully  lT..,.r„.,t„i 
ttmpted  to  be  established:  see  Pureell  v.  Bergin.  16  P.  R.  301-  nor  to  "»«••■ 
imms  unsuccessfully  claiming  as  next  of  kin  against  a  deceased 
irions  estate:  Lamb  v.  Clevclanil.  19  S.  C.  R.  78. 

Where  a  creditor,  legatee,  or  personal  representative,  takes  proceed- 
W  for  the  administration  of  a  deceased  person's  estate,  he  Is  entitled 

costs  out  of  the  estate,  unless  there  are  special  grounds  for  deprlv- 
S  him  of  them,  and  this  rule  Is  preserved  by  section  74,  and  as  to 
,  n?«  ,"ir"'°l'  ""  '"""''"'■n  °'  ""'  Court;  Farrow  v.  Austtn.  18 
rSiid  ;   u  ^  '°  ""^  ™""  "'  "■'''"""■•I'  legatees  In  He  WooMall, 

f/',     "'""■  ^  °'"-  *^^'    ^'  »•»»  Croggan  v.  Allen.  22  Ch.  D. 

r^rZn  .  ^'''  '^  "-'  ""  '"<*"■«<■»■  29  Ch.  D.  495;  Scmd/ord  v. 
,  o  t  "'■  *""■  ^^"-  "■"'  *'•"<'  V-  Bew.  IS99,  2  Ch.  4il7-  SI  L  T 
<■  Ke  .^™  y.ealanil  if.  Ry.  co..  1901.  2  Ch.  357;  84  L.  T,  S52. 

I'l^m^r. ''"'°''  °^''"''"'  "  "■"="■''  ">'•  ■'"'IS^-  ■"'■'■■'"■'■'5  that  "hel:ff..«l„r 
.k.ij  .    J       ""'"'  ^•'J'  "'■''''■'  "'  '"  ""e  costs  of  the  action."  this  ";''  •"'",, 
t.  .1  K  /  "  "■^-^""■""on  ttat  ,ae  trustee  was  not  entitled  to  his     "  """• 

™n  1895    2  Ch^ifo'  *°  ''°'''""  "'™  "'"  °'  """  *■'"""    "''    ""'"'" 
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('(iHti  of  a  tio>ttt)<>  action  atalnit  a  Iruntra  affklni  In  fharre  htm 
with  i-oNta  on  acroiint  of  mlaronduct  w«'ri'  nol  wUhln  the  old  ni!»>  .,f 
chnnoery.  that  ibr  iilalntlfT  In  an  admlnlitrallon  null  l>  i-ntlil.,l 
piliiit  ftirlr  to  coila  out  o(  ih<  fund.    8ucb  coala  ari-  In  the  dlnrrnion 

nl  the  Court  and   thitreforp  an  order  aa  Ir    th«m   la   not   apix-alii 

without  leavt:  ICIIIiiiinf  v.  Jonra,  3  Ch.  D.  120. 

An  order  allowing  a  truatee  coati  ot  aoma  otller  procicdion  i., 
aialnil  hia  truat  ealate  la  •ppaalabla  without  lane-  /ti  n  UcMw 
1893,  1  Ch.  647;  68  L.  T.  093, 

Where  an  action  to  «et  a>lde  an  alleged  fraudulent  con.-yanei.  hy  » 
Judgment  debtor  failed,  and  the  grantee  and  debtor  appeared  by  ih. 
.aliie  .ollcltor.  and  the  action  waa  dlimliaed  with  coala  tlio.e  of  iI,b 
debtor  to  be  aet  o»  fro  tanio  agalnit  the  Judgment  of  the  plalnilff 
agalnit  him,  It  waa  held  that  one-third  ot  the  total  coata  taxed  aboulj 
be  .0  aet  oH:  X,i  ,/,  v.  Dodar.  17  P.  R.  i>!i.-,.  following  ;,.  rv  CuU,u„l,„„« 

?«?.;  :  t  °,  '■'■  ""'  '■'"'■*  '■  *''■'«'■  "  ■"■  "  2»0;  BtaumonI  v.  Smior 
1903.  1  K    li.  J8i,  infra,  p.  L'39. 

Marrlad  W>maB.-A  married  woman  bringing  an  un.ucien.fu] 
action,  on  a  motion,  may  b.  ordered  to  pay  the  co.ta  personally 
Jforrt.  V.  Fmman,  3  P.  D.  331,  followed  by  Boyd.  C,  flar*,T  v  H',,( 
oi'cr.  31  May.  18S2,  and  aee  Ofujoy  v.  Oltcat.  13  P.  D   142-  Coi  v   n,  „ 

IZ  "."','."■  *"•  "  ■-  ■"■  '«»•  "  ""■>'  ■"'1'  "^  °""°"'  '<"i 
lltiZ„l  J  ••P«™"  property  notwlthat.ndlng  a  reatralnt  agalnnt 
anticipation:  Pawlev  v.  Paulc),  1903.  1  Ch.  593;  92  L.  T.  437;  II,:  (Iml 

pJl  1"'.  ,"'  °°'"''  ""'■  ■""•""«'«>l'lln»  THe  Jforrinl  W.mrn., 
f»H  ,  ,  '  »,°""''"'  '"'°'"'  '•  "'111  »  P"«on  who  la  not  nl  tuns 
and  la  Incapable  ot  conaenting  to  a  Judgment  in  pe,,,^nc.  !„■ 
Hamillon  \.  Parry,  2*  0.1,.  H.n.  ('■!.■.'/"■.. 

-«,""*  ,'■''•"*•-'"  K™«"'  <•■«  n«t  friend  ot  an  Infant  Ib  In  ih. 
•ame  po-ltloa  aa  any  other  litigant  and  recelrea  and  paya  co»l«  per- 

Th  r„V,  r'T""."  kT"'"  '""  ""  '"""""  "»">'■  Where  an  Infant 
nLl.iw  /  ".  '""  "°  """■'•'•""'"l  a'-llon,  the  latter  mnv  b, 
maTEel,  7..  "■  P"',""'  "PP"""  Pa'ty.  coata,  but  auch  orJ.r 
may  be  made  without  prejudice  to  any  claim  h«  may  have  to  be  In- 
demnified out  ot  the  infanfa  eatate:  S»,l<»       .l/a,o«   17  P.  R.  441 

Zl      , ,  "'"'  "'"  "'  "■'  "■"""■»  ^=««'«  "■''"«  there  ha.  been  a 

evenhol'.lfTh"'.'"  """*'"*  ""  '"'"'"'  '>'•  """"S  "-=  Pro'ccdlncr, 

•.  y~  u.  .j3o  ,    1  Ud  Li,  X,   lus. 

hrn!^.°w'°'"  "»»"««--Where  an  action  or  other  proceeding  «as 
„cr,n„      r    "■"'"""■"I.  ■"■    ""»■    '""•"'°    '"    "■"    ""■no   Of   «ome   other 

Z  1?° T^r' '  °  ■■""  ""*""'•  ""■  '■°'"-'- "" » ^'"""■••"•y  «P>'1''»- 

on  may  order  the  real  litigant  to  pay  the  ,„at,  of  the  oppoalte  par.v: 
oV  the   ,1     ''„•"•'••■"""•■  =•"  "■  '-  R.  1!>0.  .166.  and  the  real  ln.,tlsal,., 

„  f^niff  P'  '!  ■     '^"'°"'  ""'"15  "  ™n,mon  Intereat  will,  tl,r. 

w„  blT,""'""  "'"  '°  °""°"""  "'»  ■"■""P-  ""t  a  trade  union  has 

o7T:.  j?;,ri9i3.'ivT™-:9^.  '"■■  "''^'  -'  "'■"  ■-'  '"^  »«"■'»•  ™-"- 
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n<  Oa«<*I  OwdisB  ■<  U<rai.~Th>  I'oalu  of  thii  Dill.  Ia|  lluintlan  Im.  t«. 
^  lifnn  ire  uiually  oritfrwt  to  b*  mid,  no  malliT  wlii.  niRy  lie  Ihe  .  _  ,  , 
■mil  ct  lh«  llllotlon.  fllhcr  out  of  lli«  «iutr  or  tunit.  It  any.  In  ull.rji.ii 
IMllw.  >ir  by  llm  plalnlllt  prriionally,  with  iHiwrr  in  adil  ihini  lo  lili 
nl  cMi.  Wlitre  the  anion  haa  bwn  o<'raalone>l  by  the  peraonal  mln- 
oa^irt  ot  all  Infant,  for  vhoni  Ihe  Ofllilal  Uuardlan  oii  lUrm  aptmn. 
tt>  lif»«t  may  h«  ordrrvd  to  pay  peraonnlly  th«  plalntllTi  io«t»,  Inrlud' 
»l  llMM  paid  by  him  to  the  OOrlal  (iuardlan  a<<  lllcn:   Uftnt  v 
hrit.  11  Onl.  B75;  Wool/  v.  Wool/,  1899.  1  t'li^343:  79  !„  T.  -25-  «■•(■ 
(olj  1.  Wtiliclr.  1 1  P.  R.  d'.'. 

In  EQffland  the  coata  of  the  nfllclal  iolltltnr.  when  appointed  KUard- 
lin  at  nina.  If  no  ipeilal  dlrerllonn  are  given,  are  tainhle  a»  between 
pirty  ud  parly,  but  the  Court  may  allow  them  nii  between  aollillor 
lod  client,  and  •milili'.  the  Olllelal  nuardlan  ait  nirm.  may  obtain  a 
imtHl  dlreitlon  for  taxation  of  hla  lonta  an  between  aollcltor  and 
diMl.  even  where  be  appeara  for  an  Infant  defendant  lued  fo  tort, 
ud  inch  roati  may  be  ordered  lo  be  paid  by  the  plalntlB  and  added 
lollUown:  aee  Kady  v.  il»don,  19ol,  2  K.  B.  4110;  84  I..  T  615  and 
Slit  ISi. 

MamlieB  <(  Caart  or  Juif.  Exteat  af.— Where  the  right  to  ni..,.ilon 
iHrclie  a  dlw-Tetlon  aa  to  the  eoata  of  nn  action  or  proceeding  exlata. "'  *■'"""- 
10  hard  and  faat  rulea  ran  be  laid  down  as  to  the  manner  of  exerclalng 
ll:  The  Friedheri,  10  P.  D.  112;  Bamtvlir  AniHn,  civ.  v.  i„iilB«(,in, 
:lCh.  D.  3«6,  The  diarretlon  extenda  to  peraona  who  are  not  partleg. 
Sit  who  have  aetlvely  promoted  or  aupported  the  litigation:  aee  «•• 
'funaer  rf  itpaviTlon,  tupm,  p.  I'.*i0. 

The  Judge  at  a  trial  haa  the  name  diarretlon  aa  lo  the  coata  In 
i  lom  irleil  by  ,i  Jury  aa  In  thoae  tried  without  a  iury. 

The  reeommendatlon  of  the  Jury  tiiat  each  party  ahould  pay  hla   .wn  h„„„. 
Mil  was  not  ronaldered;  and  affldavlta  by  aoine  of  the  Jurymen  th»t'"""*a"oa 
liny  would  not  have   acquleared    In   a   verdlet  tor  defendant  It  they"'  '""^ 
lad  luppoaed  the  reault  would  be  to  throw  all  the  coata  on  the  plaln- 
lU-  were  held  Inadmlaalble:    Farquhar    v.    Hobertton,    13  P    R    158- 
ITrarer  v,  Sairyer.  16  Ont.  App.  422, 

Some  ot  the  cases  decided  under  the  former  Rulea  (repealed  In 
IsM)  may  atlll  be  uaetully  conaulted  as  ahewlng  clirumitancea  which 
we  formerly  conaldered  "good  cauae "  for  making  the  coata  not 
Mow  the  event,  and  may  now  furnish  Iho  Judge  who  tries  the  case 
<  tb  reasons  tor  similarly  dlapoalng  of  the  coata  In  the  exercise  of  hla 
Iteretlon.  See  H,  «  L.  Jud.  Act,  1st  ed.,  pp  897 
I'iS.  1260. 


2nd  e<l.,  pp. 


Aa  to  the  power  of  the  Judge  at  the  trial  to  direct  a  aet-ott  without 

tBM  to  any  claim  ot  Hen  on  the  part  ot  the  solicitors:  aee  Blumen- 

„  ';  ""■"'■''••  "  O.  L,  K,  30.  In  notes  to  Hale  116,  poxt.  and  In  notes 

0  Httln  666. 

The  discretion  Is  a  Judicial  one,  and  It  hae  been  said  that  a  plalnlllt  Dl.tretion  I, 
•m  succes«tully  enforces   ii   substantial   legal    right,   and    In   no    w.iy  i'^iM„\. 
iKonaucts  himself,  may  not  be  deprived  ot  coats,  but  Is  entitled  to 
™r..     ''^'"'  ^""'"'^  '•  "■''""'nff'lom,  1,T  Oh.  D,  Ml:  and  see  BeH 
r-s,  15  p.  n,  1C7,  i„||  „pp  dip  remarks  of  Howen.  1..J.,  In  Yuung  How 

1  0  n  n'        ^'  "■  ■"*■  '■'•''''■'•'"f!  '"  ■'^'-  '.""''oil  llll.  CO.  v.  a.  X.  Uu.  Co.,  ".rti.ed. 
11   Jr.'      '"'  ""''  "■'  "'""  llmiirnrrl  y.  K.  I.nniltn  W.  li'nrfr,.  28  Ch    d' 

L,tl  .".'fj'  *  ''•  "•  ^-''-  ■'■'"'  •"<'««■■"■''"'"■  '<  P.  !>■  51 :  t'pmonn  v! 
ZL  •  "■  -"■   ""'"""■'■'  V.  Huvlt.  L>r,  Ch.  n.  182:   Wmmann 

Opienhnm.  2,  Oh,  D.  2i:0;  .^4  I,.  J.  Chy.  .-.6;  Rv  Palidio  v.  Orange- 
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utile.  31  Ont.  1S2:  Anglo-Caiiadiati  U.  P.  A>m.  v.  SomcrviHe.  19  p  n 
113;  but  where  the  plaintiff  Is  founii  to  have  acteii  In  a  trkliy  ':im\ 
unfair  manner  towards  the  defendant:  Lever  v.  Hasbro'  Kguitabl.- 
Hiiaeln,  u;,  U  T.  918:  106  L.  T.  472;  or  recovers  only  nominal  damiiKi-. 
or  a  very  trilling  part  of  his  claim,  he  Is  not  entitled  to  costs  is  of 
right;  Flarcnvc  v.  MaUinmn.  63  L.  T.  354;  and  see  Amrrican  roh(i,,„ 
Co.  v.  Oucat,  1S92.  1  Ch.  630;  and  he  may  be  ordered  to  pay  the  .ie 
fendanfs  costs  (even  where  the  case  Is  tried  by  a  Jury)-  «orri,t  i 
Petherick,  4  Q.  B.  D.  611;  and  Forget  v.  Ottigny,  1895,  A  C  sis' 
FicMcn  v.  Oij-,  120  L.  T.  Jour.  -,21;  and  .Vicotas  v.  Atktmoii  "1 
T.  L.  R.  56S;  but  It  the  defendant  after  notice  has  resisted  the  plalntllts 
claim,  even  although  only  nominal  damages  are  recovered  against  lilni 
he  may  be  ordered  to  pay  costs:  Otcroiii  v.  Burroio,  19  O.  L.  R.  042. 

Where  a  plalntltT  Is  only  partially  successful  he  may  be  given  onlv 
an  aliquot  part  of  his  costs  proportioned  to  his  success :  ses  CoaU  v 
Hirefordahire,  1909.  2  Ch,  679, 

In  particular  classes  of  cases,  where  by  the  practice  before  the 
Jud.  Art  certain  rules  have  been  developed  as  the  Just  mode  of  dlsposins 
of  costs.  In  such  cases  the  discretion  of  the  Court  will  probably  be  p, 
erclsed  In  accordance  with  inch  rules,  for  example,  as  to  the  costs  In 
partnershl^p  cases;  Chapman  v,  yewflt,  14  P.  H.  208;  Rosa  v.  IVJiilf 
71  L.  r.  2,  / ;  1894,  3  Ch.  326 ;  but  see  Downey  v.  lloaf,  6  P.  R,  89, 

As  to  the  severability  of  costs  In  actions  against  Joint  tort  feasors' 
see  Btrrmngham  £  M.  Motor  Omnit/ua  Co.  v.  London  i  V  w  »,;  i.ii' 
3  K.  B  850;  110  L,  T,  64;  Adam  S.  S.  Co,  v.  Lo»,;o»  Aaa-'cc  Co  Ul 
ij.  1.  Jour.  342, 

6so*',.'w  =  ^-?^  °'  •'""■■''  P'>'-'le>'":  see  Store  v.  Aahby.  42  Ch.  Ii. 
bS.'.  3S  W.  R,  141.  and  notes  to  Bute  169. 

nfflf  ■'","*'  ^f"  ""J^*"  '<>  delegate  his  discretion  to  the  Taxltie 
Officer;  Lamiton  v.  Parkinaon.  35  W.  R.  545, 

catlonM'^h  "!f  V"^  '"".™  ""  "'■'"'«'"  '"'"'°'"  «"'  """ing  an  applL 
n?.l?,  V  ^'"'"°'''°'  '■"■  ""  "•""<''  »»"«•".  "■»'  -<>'  considered  Mtffi- 
c  ent  ,„  a,p,„.^  p|^,„j,„  ^,  ^^^^^,   ooodhart  v.  Hyett.  25  Ch    D    1  ■•  ■ 

hut  see  Holt  v,  Smitli,  3  T,  L.  R.  329.  •,  ^  i.  i-,  n.  i  . 

For  the  effect  on  costs  of  a  refusal  of  a  reasonable  sum  t-ndered 
before  suit:  see  The  William  Symington,  10  R  D.  1, 
.  In  an  action  for  Infringement  of  trademark,  an  oiler  of  full  com 

Pllance    wl  h    the    plalntirs   demands    was    made   af"er    action     I- 

°nsufficie„rlnrt  ,r  ,  M.""'  ""-•^"■•i^'-y-  the  compromlso  b.?,,; 
n»,r«  .,    ,      „^     """""'  "'"  "^"^  ™"""'  <o  costs-   Frnra.v,  i 

l-JJr,  I         ■   '"■   ■""  """^  >"  "'^"in  for  Infringen^enl  of 

t.ademark  was  brought  against  an  innocent  retail  deader  wiHiom-tnv 

1  Ch     30    66  L   T   o  -'""';°'"'^  ^r"'""  '""""•'■'>  <"■  --  ''""■■'•  1S»-- 

:^rSx^^a™r— -'--=-»^" 
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1  pliintH  wbo  recovers  a  nominal  sura  to  pay  the  rosta  ot  both  trials.  3,c.  71. 

,>vea  where  the  action  is  tried  with  a  Jury:  Harris  v.  Pt'therick,  4  Q.  u! 

[,,  (11;  see  fone  v.  Fane,  13  Ch.   D.  228;   yiorrnce  v.  MaUinsnn,  ii 

I.  T.  354;  and  where  the  costs  ot  the  former  trial  were  "ordereil  to 

jbldsthe  result"  ot  a  new  trial,  and  at  tl,-  1.  .v  trial  the  jury  onlyabldrS'.St  ■■ 

rave  the  plaintiff  nominal   damages,  and    no   order   'shh    -i-ide  as  to 

rosis,  it  was  held  that  he  was  not  entitle  t  to  the  co.-ra  o',   ;,ie  former 

Tlal:  the  result  in  such  a  case  means  i\\<    -ts  :!t  as  to  co'^s:  Brother- 

m  w  Metropolitan  Dist.  ify.,  1894,  1  Q,  ;:    ^tig;  sc'l  vl-  j  Kooaen  v. 

'^m;  infra,  p.  258. 

In  an  action   of   slander,    where    the    plaintiff   only    recovered    $1  Slandt-r. 
ismaged  the  Court  refused  to  Interfere  so  as  to  deprive  the  plaintiff 
it  costs,  his  conduct  not  having  been  reprehensible,  and  the  smallness 
it  the  damages  being  due  to  the  defendant's  condition  at  the  time  the 
[efamatory  words  were  spoiien :  BcU  v.  Wilson,  19  P.  n.  167, 

Baoeeiifnl  Dftfendant. — Where  a  defendatt  succeeds  generally  heSuccpusful 
m  have  the  costs  of  some  of  his  defences   on   which   he   has   not  '^*''*'*'**"*- 
imeded;  but  where  ha  has  raised  a  distinct  Issue  and  failed  he  ought 
lOttohave  the  costs  of  that  Issue,  but  should  be  ordered  to  pay  them- 
Itoilrv.  Foohnon,  39  Ch.  D.  678;  Reinhart  v.  Mrnlaalt,  42  Ch.  D.  690. 

Where  plaintm  lecovered  no  more  than  a  sum  paid  into  Court,  with 
Sefence  denying  the  negligence  on  which  the  action  was  based,  it 
as  held  that,  though  the  defendant  was  entitled  to  the  general  costs 
:  the  action,  there  was  power  In  the  discretion  of  the  Court  to  give 
»  plaintiff  costs  ot  the  issue  of  negligence  on  which  he  had  succeeded  ■ 
nn  V.  S.  E.  i  Chatham  Ry.  Co.,  1903,  1  K.  B.  358;  Hubback  v.  British 
orth  Borneo  Co.,  91  L.  T.  672. 

Where  a  plaintiff  wholly  falls  there  is  no  power  to  order  the  defend- 
itto  pay  the  costs:  Viporut  v.  Sisco,  29  O.  L.  R.  200;  but  he  may 
I  refused  his  costs,  even  though  the  action  be  tried  with  a  Jury 
(iTi  V.  KitU,  13  O.  L.  R.  396  (an  action  for  slander) ;  but  such  dls- 
am  should  not  be  exercised  arbitrarily:  76.  Where  the  conduct 
a  defendant  who  had  partly  succeeded  had  been  harsh  and  unrea- 
inable:  Heuei/  v.  Oiiinn,  20  O.  L.  R.  442;  or  unmeritorious-  Miilurray 
C.  .Vmouri,  21  0.  L.  R.  46,  that  -.vas  considered  a  sufficient  reason 
r  refusing  the  defendant  costs;   and  see  A-crs(cin  v.  Cohen,  supra. 

As  to  the  costs  of  a  guilty  wife  in  an  action  for  alimony  see 
:nion  v.  Tawmon,  78  L.  T.  54. 

A  Buccesafui  defendant  Is  j,nmd  facie  entitled  to  costs,  and  it  is  a,,co,.,ful 
t  a  proper  exercise  of  dlHcretion  as  to  costs  to  deprive  bim  of  costs  dtfendint, 
ausehe  has  done  some  act  which,  although  a  fraud  on  the  public  is 
.many  way  connected  with  the  issue  between  himself  and  the 
Intlffs:  King  v.  OilJard,  1905,  2  Ch.  I).  7;  92  I..  T.  605;  and  sec  CinI 
"''  '^"■"Pfratirc  Soc.  V.  Oen.  Utram  Xavlgation  Co.,  1903.  2  K.  B. 
:  89  L  T.  429;  or  because  he  has  succeeded  on  the  defence  of  the 
rate  of  Limitations:  Elms  v.  Hc<lgcs.  95  L.  T.  145  If  a  successful 
trimm  Is  ilcprlved  of  costs,  wliere  no  material  exists  tor  the  exer- 
tne  Judge s  discretion,  th.'  order  as  to  costs  is  appealable:  Civil 
uce  Co-opcradre  Sor.  v.  Oen.  >ileam  -YoCTj/olion  Co,,  supra;  but  it  Is 
«  noted  that  i„  He  Hoteh,  127  I..  T.  Jour.  617,  it  was  said  that  the 
■mm.  In  ff,„,,  ,..  mmr.-l.  svpra.  that  there  is  no  judicial  discretion 
wne  a  successful  defendant  of  his  costs  are  otitcr  and  contrary  to 
Pnor  decision  of  the  Court  ot  Appeal  in  Eatcourt  v.  Esleourl  Hop 
"«  Co..  L.  R.  10  Chy.  App.  276;  32  I,.  T.  80 
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It  was  tor  some  time  tloubttui  whether,  where  the  plalntln  f-i|], 
the  (letendant  could  be  ordereij  to  pay  the  whole  costs  •  see  ZJi. »,  i 
yaln.  IS  Ch.  D.  76:  Foster  v.  O.  IV.  Kj/.,  S  Q.  B.  D.  25  .lla-  Buh'u,, 
V.  Pooler,  24  Ch.  D.  273;  Lamblon  V,  Parkinmn,  35  \V.  r'  54;-'  Mif,),,(| 
V.  1  oniJiMen.  14  Ont.  App.  517;  Forget  v.  Ostigny,  1895  A  C  318- 
L.  T.  399;  but  It  would  now  seem  to  be  settled  that  he  cannot  be  .<n 
ordered  unless  the  plaintiff  was  entitled  to  bring  the  action  and  l! 
has  failed  merely  by  reason  ot  circumstances  subsequently  oicurriiiL- 
ffcm.ni,  V.  Toronto.  19  Ont.  App.  31S;  Andrew  v.  Oroie.  1902.  I  K.  r 

Thus  a  defendant  as  to  whom  the  action  Is  dismissed  cannot  (cicent 
aj  above  mentioned),  properly  be  ordered  to  pay  the  plaintiffs  co.," 

14  (3nt.  App.  ol,.  where  the  question  of  the  power  to  make  a  successful 
party  pay  costs  was  also  raised,  but  was  not  necessary  to  the  decision 
see  also  MeDermia  v.  MeDermU.  ,5  Ont.  App.  287;  hut  he  ha"  b™ 
ordered  to  pay  the  costs  of  a  co-defendant,  though  there  was  no  hZ 
between  them:   Chureh  v.  Fuller.  3  Ont.  417. 

When  a  defendant  Is  only  partially  successful,  and  Is  deprlvetl  of 
costs  the  order  as  to  costs  Is  not  appealable;  Leckhamvton  Qmrrie,  Co 

iJlTfZ','  "- J-  ''■■  ''■■""=  '  """'"'''■"  '"  ^■"•"^'y  made  a  ^am 
but  nevertheless  chooses  to  take  an  active  part  In  the  proceedings  «h™ 

«lv  fatoTcf't"?  "'""■  ""  '""  ■"""  -""  <^'"'"=1  '°  costs    i„, 

-u  Ch.  D.  611:  4i  L.  T.  89,  and  note  to  i?alc  134. 

H.ff.t'^'.'''  "!:?■  "  ""'  '"""ssly  provided  that  where  the  costs  of  one  ! 
defendant  ought  to  he  paid  by    ,„other  defendant,  the  Court  r^irt 
order  payment  to  he  made  by  the  one  to  the  other  directly.  ' 

That  Rule  has  not  been  continued,  but  under  section  74  the  like  I 
order  may  probably  he  made.  ^^  lui  iiar  | 

the^'tterfrl", "'"'"".  """"  '"  ""^  ""'"  '°  >■'»  '^o-defendant.  when 
m?,  H       ,         .  Innocent  party,  and  Is  necessarily  brought  into  the  I 

h  a  lo°n  V;1"r'°  '°'"^'=  ""'  ''"°"""'  '»  "Wain  complete  rel l-f  in 
the  action  :  see  ilfrtcan  v.  Orant.  20  Gr.  76.    Formerly  at  law  there         ' 

^o^rr'^-rent^tifrb '  ^"r""' '°  "^  ^'^^  =«''-'>  '■''--"« 

ndl  ^tl       »„?  ?'  ^°"'  °'  "  '•"■'"'fonaant  either  dlret-tly 

C  R^  iVwnAl  .°  '^''"'"'-  ■"■""■  '»  '^"y-  O-  319-  from  wlthh 
Ler  u  h  c„l  t„'".  'tf  f "  °'  '^'""'■">'  ^^-  a-"»lomed  only  ■„ 
nLlntiJ^t  u       '  "'■""  ">'  ""^  '■'■■''Ultous  process  of  directing  He 

Plaintiff  to  pay  them,  and  add  them  to  his  own  costs.    In  Inlerp"™  1- 

cos  s^'f'r  'Lff-;'?'  "■;■  -'»  <"  ""6  Sheriff  are  to  be  Include  1   „ 
costs  of  the  successful  party  under  Rule  641  (2) 

evelll^lht^cri^^S^d-Vnt^rvVr'^CV-S^ 

»"rcrv'r;rr,Vonru:  ^-v^r  t  -->'»'«"'"™ 

Z^l-J^^^r^-^ •-  --  ™"i ";/" ne"t ' 

re,t.on  of  rlr,umst,n„rcs  8ubse„„enlly  occurring;  see  st/pr„. 

anoaicr"heirn«I.«rr''?  ■:'"'""■■"  """  "^f^""""'  ""■"  '»""  »<^"'"« 

CMS    naval   hv  ^1        ■  "'"'™'  ""  "'''"''■  ">  """  «^ff™t.  to  add  la  1,1.. 

X   ,    !r  *  unsuccessful   defendant,   the  c^t.   pava...-   b. 

Ch    iV'T"""  '"■■■'"'"'"'^   "'""  V.  «c„„i„.  7  Ch    iri,;:- 

U  Ch.  n  SJ;  Bergr^ann  v.  Jfc.IfifIa,,.  17  Ch.  D  4^  428-  «n,l  «.« 
Biaumottf  v.   .SVnior,    190.1.    1    K    B    ■>.S2-    but    wl,.,     .1; 

lY.  D.  ..-i^,    out  where  the  unsucieHstii; 
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irfendant  baa  orfaaioned  tbe  litis  lion  as  aRalnst  tlie  ollipr  defend- S«c.  74. 
IMS.  or  tlie  circumstances  iustilied  ilie  plaintilT  in  maltini?  litem  iiartles, 
hemaj  be  ordered  to  recoup  the  liialntiH  tlie  eosts  lii'  Is  ordered  to 
;iav  the  successrul  defendants :  Cfiil'l  v.  ^lliiniiHH,  supra:  B'St'-rmitnn  v. 
Jr  lijA  Jfolor  V.  Co..  1914.  3  K.  B.  ISl  ;  110  L.  T.  754. 

Where  there  are  several  defendants,  some  of  whom  do  not  defend 
ind  some  of  whom  do;  the  non-defending  defendants  may  in  some 
asea  be  relieved  from  paying  costs  occasioned  hy  tlie  defence  of  their 
wletendants;  see  Daitsk  liekylrifft'l.  rtv..  v.  NhcI/.  I'JOS.  '2  Ch.  127:  08 
^  T.  830.  And  where  a  defendant  is  improperly  made  a  party,  but 
iCiively  takes  part  In  the  litigation  in  support  of  another  party,  he 
cay  diBentltle  himself  to  costs;  Ilulh'r  v.  Itirc  103  U  T.  ti4;  lliio.  1' 
\  277;  He  Cooper,  Cooper  v.   V-jiey.  20  Ch.  D,  fill:  47  L.  T.  SO. 

Tbe  Court  cannot,  except  under  some  special  statute.  Impose  costs.  .Vo  r..w.r  t 
ejond  the  costs  of  suit,   by   way   of  penalty.     The  discretion   as   to  ***ril  any- 
osta.  however,  extends  to  ordering  a  defendant  to  pay  half  the  costs,  of'"''  ""^ 
r  a  fixed  sum  in  lieu  of  costs:  Unte  fi.".2  (1 ) ;  lVil»io(f  v.  Barhrr,  17  Ch.'  *'ld 
it::;  Ilvan  v.  Fish,  4  Ont.  33.-.  344;   see  CocJ!>iin!  v.  F.ihcar'ls.   ig  """■ 
i.  D.  449.  459;  Harrison  v.  McShechan,  W.  N.  1885,  207;  or  no  more 
lats  than  the  verdict :  Hancork  v.  Hah;  2S  Sol.  .lour,  230.  where  only 
:i  »is  recovered  on  a  much  larger  claim:  or  costs  as  between  solicitor  Co.ts  as 
id  client  (in  matters  of  equitable  Jurisdiction  at  any  rate)  ■  Andretes  between 

Sorties.  39  Ch.  D.  133;  Sandlord  v.  Porter,  16  Ont,  App,  56,i.  577;  or  cu™"",,'',,"'' 

giving  no  costs  where  the  action  was  within  the  Jurisdiction  of  an  <•'  «"'" 
fcrlor  Court :  VandtuxHer.^  v,  Horton.  9  Ont,  548;   Kay  v,  Tirihe.  18 

R.  Ir,  40;  or  where  the  defendant,  who  was  nearly  of  age,  had 
olded  the  contract  sued  on,  on  the  ground  of  Infancy;  Bdison  Co.  v, 
«i(ft,  119  L,  T,  Jour,  106;   or  only  such  costs  as  would  have  been  or  costs  of 
rarred  bad  a  less  costly  mode  of  proceeding  been  adopted  •  WttWs  v.  ■'■■  e'pensive 
:«in,  21  Ont,  532:    MrPhcraon  v,  hlHn.  •Jli  Ont.   440:    Jfc   Broira.   32  ^dlnB'  '"°' 
It  .^23:  or  to  directing  a  solicitor  to  pay  costs  personally:  Barnard  v. 
oW.  37  W.  R.  (IflS:  or  to  directing  costs  to  be  borne  by  an  infant- 
Melt  V.  Perdue.  18  Ont.  575;    IVool/  v.  Wool/,   1899,  1  Ch,   343;    79 

T.  725;  or  to  refusing  costs  to  a  party,  though  successful,  whose  Exumple,  „f 

idnct  has  been  discreditable  in  respect  to  some  matter  connected  illscreiion  «» 

ih  the  litigation  in  question:  Darby  v.  City  of  Toronto,  17  Ont.  ,-|54-  '°  """■ 

Wnwnv,  Bojlf,  IS  Ont.  387;  Orceti  v,  Stevenson,  9  0,  L,  R,  671;  and 

'  Sing  V.  OIHord,  supra,  p,  253 ;  or  harsh  and  unreasonable :  .4  m.ricim 

iocco  Co.  V.  Quest.   1892,    1    Ch,   630;    or   whose   claim    is   trivial- 

ndudno  v,  Woo,/»,  1899,  2  Ch,  705;  Fielden  v.  Cox,  120  L,  T,  Jour, 

:  or  has  been  submitted  to  by  the  defendant:  see  .■<la2enger  v.  .'<paM- 

.1910,  1  Ch,  257;  102  L,  T,  390;  or  who  has  made  Improper  charges  fnfounded 

fraud,  etc,  which  are  not  sustained:  Fry  v,  r.ane,  40  Ch    n    31" ■  '''"f  '•' 

I'tc  v,  Walsh.  34  Ont.  309;   Ii,  re  Stanton.  3  Ont.  86;   Stretloa  v 

"'1.  19  Ont.  286:  Beatty  v.  O'Connor.  ,i  Ont,  747;     or  to  directing 

meat  of  the  opposite    party's    costs   of    such    i-harges:    see    Xeale 

Inter,  9  Or.  261:   Hodgins  v,  Meyeil,  It,..  305;   Wofson  v.  Watson. 

']■•'*■  '■''"'■''I'r  v.  CaWer,  1899,  A  C,  451;   MeKemie  V,  Yielding.  11 

106;  so  also  costs  may  be  refused  where  a  party  otherwise  mis-  fmprnper 
iucts  himself,  as  hy  making  an  untruthful  defence-   Finlayson  v  J'i'""-  '"■ 
«'il.  10  Or.  130;  or  unnwessarily  bringing  a  suit:  Dnrfin.^  v,  Wilson,  "''"""• 
■r-  25a;   Springer  v,   Clarke.   15   Gr.   664;    even   in   the   case  of  a 
tE5»-  M,-Leatl  v,  Croris.  ?,  Chy,  Ch.  432;  ,1a/ii/o,7/,  v,  /„„,/,  36  Oi, 
(»;  Gmham.  v,  itns.i.  6  Ont.  154:  Smallpieee  v,  Lee.  20  Sol,  ,Iour,  111: 
'»l/v,  O'Connor.  .-,  Ont.  747;  or  trustee:   Boston  t,  Landor.  67  I„  T, 

or  bo  may  be  oi-.lered  to  pay  costs:  Faire  v.  Fane.  13  Ch,  D,  228; 

"'"'■"■  (^"ge  V.  Hulland.  46  1„  T,  S4S;  W.  N.  18S2,  92, 


Awarding 

costs  out  o; 


Actions  to 
»tabllsb  or 


-5°  IHE  JUDICATUH£  ACT. 

8«.  7».  There  Is  Jurl»dlction  In  an  action  of  tort,  as  well  as  of  contrici 

to  order  a  defendant  against  whom  relief  Is  obtained  to  pay    not  only 
the  plaintiff's  own  coBts,  but  also  the  costs  the  plaintiff  is  ordered 
to  pay  to  a  defendant  as  to  whom  the  action  has  failed-  Bulla,  k 
London  Oenrral  Omnibus  Co..  1907.  1  K.  B.  264;  95  L   T    105'  B, at  ,' 
}mnn  v.  British  Moto    Cab  Co.,  supra,  p.  255. 

Costa  out  of  Estate.— In  testamentary  cases,  where  a  will  set  m, 
Is  obtained  under  suspicious  circumstances,  a  defendant  settliis  in, 
fraud  and  undue  Influence,  may,  though  unsuccessful,  nevertheless  li 
entitled  to  costs  out  of  the  estate:  se»  Oi76cr(  v.  Ireland.  9  0  L  R  I'M 
W.'son  V.  Baasill,  190.1.  p.  239;  89  L.  T.  586,  but  subseQuent  to 'ibe  o'v' 
ment  of  the  plaintiff's  costs  as  between  solicitor  and  client-  It,  'or 
though  the  plaintiff  be  unsuccessful  the  action  may  be  dismissed  w'iih 
out  costs:  Logan  v.  Herring,  19  P.  R.  !6S;  or  the  party  whose  conduit 
excited  the  litigation  may  have  to  bear  them:  see  Be  Osmcnl  Chiu  , 
Osmcnt,  110  L.  T.  990.  ' 

....bluhor    „„„'^°l"  °"',°'  ""  ™""=  '""'''•  """i"  si»«lal  circumstances,  be™ 
Impugn  will!,  allowed  to  all  parties.  In  an  action  to  establish  a  will    even  wlu-r^ 

I'i'^r."', '"b"'?™  "'^^  established:  R.  C.  Episcopal  Corp.  v.  0-Co,,„',„. 
14  \j,  Li,  R,  670. 

^,.„Tl  "(""T'  *?"  '"■°''""'  "■  "'"''='  ="'"  '»  '«'  "SI'S'  «•"«  will  on  the 
ground  of  alleged  undue  InSuence  and  testamentary  capacity  on  Insult, 
clent  evidence  and  without  having  made  proper  Inquiry,  he  was  orderei 
M.^'il  I      ""J  f  ""^  defendants  who  actively jiefended  the  action' 
McAlUstcr  v.  Mcilillan,  25  O.  L.   R.   1,     In  thai  ease   the  rules  for 
ordering  costs  to  be  paid  out  of  an  estate  were  stated  to  b.   (1)  whc 
the  litigation  la  due  to  the  act  or  conduct  of  the  testator  or  principal 
,^„„  .',      r-  °""'   '^*   "  "■'"  '"  ^  reasonable  ground  for  iSves  g" 
he  r  H       "/"rroundlng  circumstances,  an  unsuccessful  litigant  may 
be  relieved  from  paying  costs,  and  the  plaintiff's  co.ts  may  be  ordt™ 
to  be  paid  out  of  the  estate:  see  He  Osment.  Child  ..  oZmt.su'm. 
in  IhVlf "°''  T  ?'  ■^""""•""'"h  of  a  win.  the  costs  of  all  parties. 
L^f,„,      ""l"'  misconduct,  are  usually  ordered  to  be  paid  out  of 

whk'h  cf^ts  w^n  ;  ,^  ^. ''■■  ^'"'  """  '"■  ='  ">  ">e  principles  upon 
the  tou^d  of  ,  ;  "r"  ''°'  "'  •"  ""^'^  "■■=■•=  «  ""'•  ll^Putcd  on 
k^  ».hi^h  .  f  ?  li«"en«.  Is  established;   but  costs  of  an  aitlon 

Cra::'o7:lToLTnTn'Z'  "  ^'°™  '"^  """'  '"  '"^  ""-"°- 
But  on  a  summary  application  for  the  construction  of    i  will    an 

devisee).  **  ™''  "'  ""  misnomer  of  a 

rl,e^t^"/Jn1%'',"*'"°"'  '"''"^  '"'  ""^  eon-itruetlon  of  a  will  had  given 
Jtli  ,^  ■"^'"^""'^  °'  '"'""^^  oi""'oo.  the  Privy  Council  wh-le 
dismissing  an  appeal  directed  the  costs  of  both  parties  s  between 
solicitor  nnd  Client  to  be  paid  out  of  the  eetate:  iXc  v   I-.n,         " 

fasts' of  ;L»„„e„-  ?.'•  "!!'"'""•  '"^  ""^^  """-el*-  applied  to  the 
costs  of  the  appeal  or  the  whole  costs  of  the  lltlgatlou  Is  not  state,l. 

?hem  o';;  TnM  '  ",°  T'""^  '"™'"''"  »'  •""«  •"■>"-  ""t  dimply  .,r,le,-» 
™h^„v-    /  "'  °'  ""  '='"*'=•  "■=  costs  are  payable  out  ot  the 

entirety  in  due  course  ot  administration:  ;,-,-  Hc*,.r«„rm6   I  Ch  ;.°' 
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Wkare  Money  P»ld  into  Oonpt.— Where  In  an  action  on  a  roven-  Sac  74 
mt  lb«  defendant  paid  money  Into  Court  and  denied  the  brearh    and  a 
„|erM.  to  whom  the  fasues  were  referred,   reported  tliat  the  money  mo'„',', -I'd ' 
,ild  In  was  iiifflclent  to  snMsfy  the  rlalm.  It  was  held  that  the  costs '"•<>  Con"- 
nre  In  the  discretion  of  the  Conrt.  and  that  the  proper  method  of  ex- 
[rclllnr  It  was  by  allowing  plaintiff  bis  costs  up  to  the  time  of  payment 
iilo  Coart,  and  defendant   the   costs  of  the  action   after  that   time- 
Burkton  T.  Hlffffn.  4  Kx.  D.  174. 

nen  money  Is  paid  In  with  a  defence  denying  liability  and  the 
plaiBtm  falls  to  recover  as  much  as  Is  paid  In.  but  succeeds  on  the 
iisiMUi  to  liability,  the  plaintlH  Is  entitled  to  the  costs  of  the  action 
unto  the  time  of  payr.  —  In,  and  of  the  Issuts  as  to  liability  raised 
bv  He  defendant,  and  the  defendan,  Is  entitled  to  his  costs  of  action 
alKr payment  In,  other  than  the  cf,sti  of  the  Issues  on  whi.h  he  falls- 
see  Wojila/Te  V.  Bcntly.  1902.  1  K.  D.  124;  KWoul  v.  Oreen  87  L  T 
CSl  Hubbiltk  \.  Brtlilh  .Vortft  Bornno  Co.  1D04.  2KB  473-  f'llj- 
(friMv.  nuing,  96  I>.  'l'.  718;  Poiiell  v.  Viffccrs.  1807  1  K  B  71  9i 
L  T,  774.  .      .       ,     ■ 

Wbere  money  Is  paid  Into  Court  In  satisfaction  of  a  claim  tor 
teages  which  the  plaintiff  accepts  In  full  of  that  claim,  but  proceeds 
:« trial  claiming  an  Injunction,  or  other  relief,  which  Is  refused  with 
oil.,  and  tbe  money  paid  Into  Court  la  ordered  to  be  paid  to  the  plaln- 
lU  wUh  costs  of  that  claim ;  under  such  an  order  the  general  costs  of 
■ie  action  are  apportlonable:  J'oifii  v.  .V  E  Hv  Co  87  I  T  Tin- 
>>Lr.  112;  1903,  W.  N.  30.  "      '"•'""• 

Bnt  .here  a  cause  was  referred  by  consent  at  a  trial  to  the  .Master 
Jidtr  t.»  c.  L.  P.  Act.  as  a  matter  of  account,  formal  Judgment 
»i.«  entered  tor  the  plalntltt.  and  the  order  of  reference  wa«  silent 
»!»« it.  after  an  award  that  nothing  was  due  to  plaintiffs  beyond 
.oa*  paid  into  Court.  It  was  held  that  the  proceedings  were  not 
irocaedlogs  In  the  High  Court"  within  this  section,  but  withdrawn 
rain  It  by  an  agreement  of  the  parties,  and,  the  parties  having  agreed 
.  "terms,  the  Court  could  not  add  to  It,  and  had  no  power  to  give 
MK.  Vmshurst  V.  Borroir  Hltipballding  Co.,  2  Q.  B.  D.  335. 

U,am  After  Writ.— A  defendant  cannot  escape  tlie  coats  of  a  Eir.ci  «t 
ni  ot  inmmons  by  tendering  the  amount  sued  for  before  service   but""  '""'  »' 
Ittr  the  IsiLe  ot  the  writ:  O'ilaUev  v.  Kmrnattork.  22  L.  R    Ir'szft  * rt  'to™ 

Stet'tK?'  ""■  "■  '"*■  ""'  '■""•^  "°  "■•"  "''»  ^"^  Issued.  1 
MM  Item  that  no  costs  ot  proceedings  taken  with  a  view  to  bringing 

'r.^™!'!!'  '■"'"""''^  ""•""  »  defendant:  Holman  v.   St.     .en.,  » 

■I!'?h""'",  "'   •'"''■♦*<'»   •«   Oo'f   *•   «   rntnre   Tlm..-Some- 

ell  '',"'«"<=^  "  '"^  '""■«  "taring  ot  the  cause  r,„  f.rther 
wtoDB  or  the  costs  may  he  awarded  up  to  the  judgment  at  the 
'I. .  <i  the  question  of  subsequent  costs  only  maj   be  so  reserved. 

»BMvM!".*"'.'^°'°"'  *PP"«»«»"  Adjonmed  to  th.  Tri.U_c„,t.of 

.d„f  ,.™     .°  ,  ''  •■'PP"™<l<"ls  are  re.'ierved  to  be  dls-;"""""" 

rack  ™.,    ."   '.!'"''  ™^  ""'  "''""'i  ^<-  l-ikcn  to  bjInK  the  question' 

rldT  ''  f"™"""  "'  ""■  •'""«*  •■"  >"'■  "■"'■  ■'"  ">at  he  mav 

'  »ro;r  concerning  the  >ame. 


'■  »H  jr.„r,i,.,i 
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IBS  JUOICAIUKE  ACT. 

Tho  Judecii  In  Englanil  Itave  laid  down  the  rollowing  rulen,  viz 
that  wheie  applications  are  adiourned  to  the  trial,  and  are  not  ehiii 
mentioned    to    the    Judge,  the  costs  of  such  applications  are  to  be 
costs  In  the  cause,  and  taxed  accordingly,  and  need  not  be  mentloinil 
la   the  Judgment;   where,   however,  an   Interlocutory   application   lia.s 
been  disposed  ot,  but  the  coats  ot  It  have  been  reserved,  such  costs 
nre  not  to  be  mentioned  In  the  judgment  or  order  pronounced  at  ths 
trial,   or   allowed   on    taxation    without   the   special    direction    ot   tlic 
Judge:   see  Brilisk  Xataral  Premium,  clc.  A.M(Xn.  v.  Bywatcr,  1897 
2  Ch.   531;    77  L.  T.  22.     Thus,   where  a  motion   by   plalntlll  Is  ail. 
Journed  till  the  trial,  and  no  mention  Is  made  ot  'he  costs  of  It  tlicn 
or  at  the  trial,  a  judgment  dismissing  the  action  with  Costa  carries 
with  It  the  costs  of  the  motion:  GosneU  v.  BUhop,  S8  Ch.  D.  38r..    Si>c 
also  as  to  -^oets  reserved  to  be  disposed  ot  at  the  trial;   Hodges  v 
Hodges.  25  W.  R.  162;   FHIz  v,  HobKn,   14  Ch.   D.   542.     In  Ontario 
no  general  rule  such  as  that  referred  to  above  has  been  laid  down 
and  It  would  seem  to  be  necessary  that  the  cos:.,  of  all  Inlerlonitory 
motions  adjourned,  and  all  Interlocutory  costs  reserved,  till  the  trial 
should  be  mentioned  to.  and  disposed  of  by,  the  Judge  at  the  trial. 

Where  the  judgment  at  the  trial  omits  to  dispose  of  such  cosis 
and  the  judgment  la  appealed  from  and  afflrmed.  It  may  be  foimii 
thereafter  Impossible  to  get  such  costs  disposed  of-  see  Tucker  i 
Jccumaeh,  10  Can.  Ex.  163.  but  an  omission  ot  that  kind  may  be 
remedied  at  any  time  before  the  judgment  Is  entered,  or  afflrmed  nn 
appeal.  After  entry,  or  on  appeal.  It  does  not  seem  possible  for  the 
Judge  of  first  Instance  to  vary  the  judgment.  If,  however  the  coats 
were  awarded  at  the  trial,  but  by  mistake  such  aWard  Is  omitted 
In  the  formal  judgment,  then  It  is  amendable  under  flulc  E21. 

Where  costs  of  a  motion  for  an  interim  Injunction  were  reserved 
to  the  trial,  and  it  appeared  that  although  the  plaintiff  had  made  a 
prima  facie  case  for  an  Interim  Injunction,  yet  the  action  failed  no 
order  was  made  as  to  the  costs  ot  the  motion,  but  the  action  was 
dismissed  with  costs:  Coomtie  v.  Mernlit,  136  L.  T.  Jour,  86. 

Orders  disposing  of  interlocutory  costs  are  not  interfered  with  by 
a  general  award  of  costs  at  the  trial:  Beynan  v.  Ocdden  4  Ex  D 
24<l;  WoKer  v.  Beviicke.  90  L,  T,  409;  and  cannot  be  reviewed  at  the 
trial  fhua  where  such  costs  are  ordered  to  he  •■costs  in  the  cause," 
the  Judge  at  the  trial  cannot  deprive  the  successful  party  of  them- 
Kooten  V  Bosc,  76  L.  T,  145;  45  W.  R.  337;  this  was  a  decision  o( 
the  English  Court  of  Appeal;  but  see  contro,  per  Meredith,  J  In 
Chambers,  Dickeraon  v,  Rateliffe,  19  P.  H,  223,  and  per  Rose  J 
.Viiir  v.  Sguire,  li.  237,  where  it  was  held  that  the  making  of  cost's  of 
an  interlocutory  motion  "costs  In  the  action"  or  "costs  in  the  can.se 
to  the  successful  party  In  the  action,"  is  not  a  final  disposition  of  the 
costs,  but  leaves  such  costs  in  the  discretion  ot  the  Judge  at  the  trial 
and  see  Brotherlon  v.  Melropolllan  Dist.  Ky..  supra  p  '."iS  where 
costs  were  ordered  to  abide  the  result,  and  it  was  held  that  the  result 
referred  to  was  the  result  as  to  costs. 

For  the  mode  of  taxation  ot  costs,  where  an  action  against  two 
de  endauts  appearing  by  the  same  solicitor  was  dismissed  as  to  on, 
w  h  costs,  and  judgment  was  given  for  the  plalntlft  against  the  other 
with  costs:  see  Clark  \.  Virgo.  17  P.  R.  260;  and  see  B-'^urr^.il  v 
-Vt/ito/,  infra,  p.  259. 

As  to  costs  of  witnesses  where  plaintitl  was  ordered  to  pay  defend- 
ants so  much  of  the  costs  as  were  occasioned  by  a  particular  conten- 
tion; see  l,ockard  v.  ^Vallgh,  17  P.  R.  269. 


JUHISDICTIO.V  AS  TO  COSTS. 

Gcrti  irb.r.  Inc....  DMdcd  •■  leT.,,!  I,„.,._,n  j„ry  ,„,p, 
the  obtervmlon.  tollowlnK  arc  In  rp^ard  to  fh,.  raws  wherp  th,.  coal. 
MOW  tie  "event,-  under  »ub-!e,tlon  C!),  ,.,,,  „herp  the  Jiidse  has 
101  otherwise  ordered.  ^  '""''  """ 

Where  the  ■■  event  ■■  I,  the  re».,lt  of  a  slngk.  ,»„ue.  no  dlfflculty 
wnrs  In  the  applUatlon  of  th.'  sub-»«tlon.  It  I,  where  there  ar, 
*nral  Issues,  or  there  Is  a  rounter-ilalin.  that  dlffliiiUj   arises. 

Where  there  are  several  Issnes,  „  ,  neither  plalntitr  nor  defendant 
IS  wholly  suceessful.  the  nueallon  arl.ses.  what  the  -  event  ■■  Is  wll.h 
lie  costs  are  to  follow.  It  has  been  held  that  the  word  ■■event"  in 
silHec.  13)  Is  complex,  and  must  be  read  distril.utlvelv  ;,■<  lecards  di, 
;loct  causes  of  action.  The  general  costs  ot  the  cause'foilow  the  Jud^ 
Mhl,  hut  the  costs  of  the  particular  Issues  must  be  respectlvelv 
mod  lu  favour  of  the  party  who  has  succeeded  on  them-  Sf ™,  v 
Bt/nei,  4  hi.  D.  at  p.  180:  .Stoo*,.  v.  Tas/tor.  5  Q  B  1)  369-  In 
.hlfh  the  previous  case  ot  Sfaplcs  v.  Young.  2  Ex.  D.  a2l'  was' not 
ipproved  of:  see  also  Ellis  v.  Deaiha.  6  Q.  B  D  J"!  ■  Wari„„  V 
f,-.r,an.  32  V,-.  R.  429;  Lund  v.  CampM,.  14  Q.  n.  D  m  Hawl  l' 
tffor.  lb..  841:   Ooutard  v.   Cirr.   13   Q    B    D    -.qs   ,  .    ii  IT 

ZJL:     \  1  '"'  """5"'™'  xhoiild  be  drawn   up  so  as  to 

Sivf  effect  to  sub-sec.  (3):  Hoy,»  v.  Tal,-.  iSli;,  i  k.  n.  6.-,6 

In  each  Issue  the  ■'event"  is  the  result  of  all  the  nroceedln™  in  . 
*.t.  to  the  litigation,  and  the  costs  which  follow  the  e^e^tlncude  « 
?'.  M  ,      '"'/'"  "'^''  "'  "■"  "tlga'lon:  and  therefore  Vhee  a 
V,  I  '"^'  "?"  '°''  ""'  '"'"'""'  ""  "■"  '"o-"!  trial  recovered  a 
rd,ct  he  was  held  entitled  to  the  costs  of  the  Brst  trial  as  par,  o, 
b.  cost,  of  the  action:   Fim  v.  Orenf  Xorthrrn  Ry     3  Ex    D   "fil 

rn»tv  Sdo^',  19  Q.  B.  D.  :i9e:  and  so  also,  where  at  the  first  trial' 
»<fory  disagreed:  roprland  v.  Bl,-nt,rim.  11  p.  R.  .,4  ^ 

t.Bich  he  falls,  and  by  reason  of  his  failure  he  recovers  nothing 

"s  "e'-or^hlch?  '""""h'";  ■'^^^°'  "  "'  '^  -""^''  'o  the  c„s°f 
'loe  issues  on  which  he  succeeded  :  Sl<K/ord  v.  BrIeDacft,  106  L.  T  61 

..?hvM?l""H''  "^"'"^  »  '<>«  '"■>>  than  an  amount  paid  Into 

"  e  tmed   to  ?h       '  '"  ,""'  ""'"'  "'  "«■'•■  "■«  le'endants    though 
M  mt  tied   to  the  general    costs  of  the   action,    were   nevertheless 

C*  ZuX\-:1nn  ""  '""'  "  '"  »•'■"■''  '"^^  -ad  failed 
»""«(.«  \.  urttish  Aorth  Borneo  Co.,  9i  L.  T.  (J72. 

^etsuerbltt'Z';'  '^^  f,r  "'■  """^  '"'^  "'»'-■•"'  — "«" 
ecto    he  d.f    ..  oon.sulted  on  others,  no  order  being  made  as 

Snllr \  ''°°'  ""  """  "'""""'  ">  "»«=  "f  Issues  on  which 
M^'^^erc-r-ortte'cat'e'.^  -"""■""  '"  '"^  °"'"  -^"'  '-- 

i  ™Is  'a're  Iw^^hT ?  "^  ^°'""''  ™'"-^»'""«<i  "V  the  same  solicitor, 
"r.  e  succS,?  ;  -  l""""":  °'  ""'■  ''^''■•"'"■»'-  "no  "Salnst  the 
*n  him  ™d1^!  '    r?°'i'""-  '"  "">  "'««"■<'  »'  "ny  agreement  be- 

'«nce    B^l      ,  '"  "'°'"  "■»  "'»"■"«  ixl'  the  costs  ot  th, 

«nee,  tieavmiml  v.   .sVnior    1903    1    If    n    .ju-j.    .   ..  ., 

*^^  and  Other  oases.  .,„Zp24  ^^    ""'   '""  '""''''  ^'■ 
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Sic.  71. 

divided. 
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Where  one 
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CosfH  of 
counter- 
claims. 


Where  the  plaintiff's  i-ialui  in  against  two  ilBft-ndaQtB  in  the  n|r,.i 
native  he  may  be  ordered  to  add  the  cohIb  of  the  defendant  as  to  whDin 
lie  falls  to  his  own.  and  get  tliem  over  against  the  defendant  an  tn 
whom  he  siu'ceeda :  nee  Saiulrrson  v.  Bij/lh  Theatre  Co.,  \W.\,  2  K.  11. 
.")H:!;  89  !>,  T.  15!);  In  an  action  of  tort  an  well  aa  an  artlon  of  contiiu  r. 
or  for  enultahle  relief:  BttUork  v.  I.onilon  Qvnvral  Omnibus  Co.,  iitii:, 
1  K.  B.  2«4;  95  U  T.  l().->;  MedU'v  v.  VniU'ii  Tramtcaya,  2tl  T.  I..  M. 
itir.:  Bi-atermann  v.  British  Motor  Cnb  Vo..  1914,  .1  K.  B.  181;  lio  h.  i. 
7o4;  but  this  cannot  be  done  without  the  siieclal  order  of  the  Court 
Child  V.  Stunning.  7  Ch.  D,  413;  11  Ch.  D.  82. 

Where  a  judgment  Is  ambiguous  as  to  costs,  application  should 
be  made  to  the  .Tudge  who  pronounced  It.  to  correct  the  amblRojty 
It  Is  not  proper  to  bring  the  matter  up  on  an  appeal  from  the  tnxini: 
officer:  Abhott  v.  Andri'wa.  8  Q.  B.  D.  648;  Sparrow  v.  Hill  8  Q.  n,  [) 
47!t,  may  also  he  referred  to.  though  in  that  case  the  Judge  mail.' 
an  order  as  to  costh.  and  the  question  was  the  right  Interpretalioi! 
of  it.  There  the  plaintiff  succeeded  on  three  heads  of  his  claim,  aiiri 
was  awarded  costs  in  reHpect  of  the  amounts  recovered,  and  the  defirni 
ant  was  given  costs  in  respect  of  the  rest.  Therefore  the  plaintiff  wa^ 
held  entitled  to  the  general  costs  of  the  cause,  excepting  those  whirh 
related  to  the  issues  on  which  he  had  failed,  and  the  defendant  wns 
given  his  costs  of  the  latter  issues;  and  see:  Davis  v.  Html.  4  0  L  it 
466. 

Where  several  plaintiffs  are  joined,  and  some  or  one  of  them  onlv 
are  or  is  found  entitled  to  relief,  the  defendant,  though  unsucre^flfnl. 
would  appear  to  be  entitled  to  his  costs  occasioned  by  so  joininp  any 
person  who  has  not  been  found  entitled  to  relief,  unless  the  Court  iii 
disposing  of  the  costs  of  the  action  otherwise  orders. 

Where  an  action  was  brought  by  two  pluintifta  on  separate  raiiHfs 
of  action,  one  of  whom  failed  and  the  other  succeeded,  and  the  cuais 
were  ordered  to  abide  the  event  of  the  action;  it  was  held  that  tlif 
defendants  were  entitled  to  the  costs  occasioned  by  Joining  the  uusii,- 
<essful  plaintiff,  and  that  the  successful  plaintiff  was  entitled  to  the 
general  costs  of  the  action:  Oort  v.  liownfij.  17  Q.  B.  D.  C25. 

Ctranter-elaims.— In   cases   where   there   are  counter-claims,    nu'st 
difficulty  has  occurred  In  jury  cases  where  costs  follow  the  event  un- 
der section  74  (3i.  or  in  any  case  where  an  order  is  made  which  ha- 
the  same  practical  elTect  as  to  costs,  e.g.,  giving  costs  simply  to  the  I 
party  succesHful  on  the  counter-claim. 

Strictly    spealving    a    counter-claim    is  a  claim  which  a  (l,-fent1aii* 
prior  to  the  Judicature  Act  could  only  have  set   up  by   cross-aciion.  \ 
or  by  a  claim  for  >  ro.ss-rellef;   gee  Oirardot  v.  Wclton    19  P    it    !•;■' 
2ul.  ... 

There  la  a  disTJnction  between  cages  ^\here  a  defendant  sets  up  a 
':ounter-claim  In  ti..^  nature  of  a  set-off  of  a  debt  or  llciuidaied  claliii, 
and  a  counter-claim  for  unlliiiiidated  damages. 

rnder  the  resent  litilr  \]%  both  Idnds  of  claims  mav  Vr.  pn.^i^infi! 
by  Ihe  defendant  In  the  pleading  railed  a  counter-claim:    ^^f  It'\nu-tt  | 
V.  Whttr.  13  P.  R.  151:   but  a  true  set-off  (lo"s  not  lose  Its  real  cliar- 
acter  by  being  pleaded  as  a  counter-claim:   Ryan  v.  Frnser    If!  L    R 
Ir.    2j:5;    Cuthr  v.    Mr,rsr,    !■_-    p. 
149;   SatKlrrnftu  \.  Ashftihf.  13  P.  R. 
the  sanif  principle! 


r)94 : 


lifvnrtt  V.    Whft>\    ll!    I'.    K 

and  the  costs  are  taxalile  mi 

I  as  fhey  would  have  been  taxed  in  like  case  hofors 


.Irllll'DH  TIDN    AK   T(l  <'1)ST». 

the  Jui  All :  Vulkt  v.  .Vunr,  Hupra:   se^  iiIho  l!ir,(i(  >■.  s;iaii>    ,•>  t. 
8.0.398;  Oirurtlut  v.  W( /*o/i.  ly  I'.  H.  nj:;,  201.  '  ■   '     ^■ 

•nurftoTT,  whiTP  the  plnlntltf  ..i«tnWl»hi>»  hln  rialm  and  the  il«- 
tmiltut  a  netnfT  of  an  equal  or  Rroaler  amoimt,  the  defendant  haa 
jofWdtJ  and  the  iilalntltr  fnll^d.  and  the  defenihint  Is  therefore  en- 
titled to  the  I'osts  of  the  nttlon:  Sfittikr  v.  Tnyhr  ,-  Q  ji  d  ^.-g. 
SjilMV.  Bmilry.  e  Q.  H.  I).  7!H:  tlrrilap,-  .  fo^di  siinra-  Oatca  v 
sittr'".  19  <>.  I--  K-  -16.  • 

On  the  other  hand,  where  the  plaintiff  es>abllsLes  a  elalm  and  the 
detMidant  estahllshea  a  lounter  clalni,  In  the  nature  ot  a  rTO»ri-ai.tlon 
i,r,  both  ilalni  and  icMnleri-lalni  are  ,ii.-.  .-sslul,  the  plalnllll  la  en' 
miMl  to  the  io»t»  of  the  artlon  iwk.  uui  any  apportionment  of 
liargei  conimou  to  hotli  claim  and  oouuter  clalml,  and  the  defendant 
M  lurh  coats  only  as  are  properly  attrlhutable  to  the  oounter-clalni  ■ 
S.  Srairn.  Word  v.  Mortr.  211  eh.  n.  .177:  ^'oolt,-  v.  Tot/lor  supni- 
Sray  V.  rxmdton,  5  Ei.  D.  isn;  KIlia  v.  thsilra  6  Q  B  'd  ■'i' 
o«l.rio  forj,-.  rlr.  v.  Tomef  Ci,;.  Co.  17  P.  I!  l-,6:  'nharvr  ^■.' Hnfigilh 
m  I.  T.  13.  Thil  gives  the  general  eoats  of  the  action  not  to  the 
sany  recovering  the  moat,  nor  to  the  party  to  whom  the 
nillilloii  Is  on  the  whole  favourable,  but  to  the  plaln- 
llf:  aolarj  V.  Bromley,  supra:  Pearson  v.  Illpley  32  W  R 
III:  SO  L.  T.  629  (because  his  loats  aro  those  of  the  action),  whether 
ib(  balance  Is  In  favour  of  the  plalntlll:  HaUinnn  v.  Price.  41  U  T 
K:  27  W,  R.  490;  or  ot  the  defendant:  Re  Brown.  Word  v  Jforae 
I'm.  See  also  Waring  v.  Piarman.  32  W.  R.  4-,>9-  50  I,  t  833' 
MJ  CMir»lm  V.  HollingsKorlh.  G  Ont.  207.  where  costs  were  directed 
.^^""w""""  ""'  ""■""■'"'e  ""'l  iiidgmsnt  was  directed  to  be 
ailerrt  for  the  party  In  whose  favour  the  balance  should  be  found. 

™!™,t,.""'  .P'f""."^  ''"I""""  "«<   '■«•  !•'!.•  and  the  defendant,  set 

.  ™Z  /■;     ";    "  "'"•  """   "«■  """"'-■  to  whom  the  tnatter 

k?H^    .         .'"  """""  "'  ""■  "lal"'"'"  '"r  £371.  and  In  favour 

^Ih    defendants  f,r  £.17r,.  the  Court,  on  appeal    from    the    nistrlct 

rL    „    L  H  ,"  '^1  ^  ""  -"'"■■"'»"<''■    and  the  costa  of.  and 

»M  bv    h.     ,  .'".fr  .'    '"""'"-'■'»l'"-   anl   th-   proof  thereof,   to 

«   tOLT  8^1  ■  ^'•"'"">'  •«  Co.  V.  Firth.  4  Ex.  D. 

,!Vt  rPTT  "'  """'""  "  '■"•""".claim  properly  so  called  la 

™    ?,/       '  "'""  """"  ■"  """  »''"°":   £.»er,o»  V.  Oeoria    12  P 
n   -«  T""'  '■  '^'"''-  ™  "^^  ■*■  !*•  331:   -4'"0»  V.  BotB^lt.  22  Q  ' 
u^»43:   Oatono  for«;c  rf   «„[(   p„.  v.  Comtf   Cyele   Co     17   i'    H 

'JZZ'l!- """"'"""■  ''  ■■•  "■  ■*"•  ""'  "  '^"o^"  "hl'l.  iB'ltot 
a  ,e  .h,  „,^  a  counter-claim  cannot  acquire  that  character  n-.erely 
R  lV  on."^  "  "  ■»■  '''■'endant  .™  calls  It :  Girardot  v.  Welto„.  19 
«■  "A  -01:  Glairs  v.  Seagram.  13  o.  T,.  n.  216. 

■  defan..',;  'Hi  f  "„'"''^  ""^ '"^  ''"'"-  "l!";'"-"  and  costs,  and  for 
KInl  ir,  ,.'^  ,  '        ■     "  "■'■'*  '''■'''   "'"'  "'<■  Plaintiff  was 

■ZnLl?  '  ""  '°  '■""'  '"'""il-K  tHe  statement  of  defence,  and 
I.  R  Ir  263  """  "'''"  """■  "■''  •■"'"'  "'"•"'■'"•''  V.   Tc/lj/, 
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Hfcuvi'rjr  on 
eiiunlrr-olklii 
fNr»»dinc 

rUliu  nf 
I'laintirr. 


Reduction 
liy  let-oir. 


i'lhim  Knd 

i-ountfr-cl»lra 

dlimiiied. 


CUim 
dlimliird 
without.  &nd 
connt«r-cUiiT 
disml-ied 
with,  cotti. 


Slet-oir  KDd 
counter.  cl»im 
tleided. 


THE  .II^DICITUBE  ACT. 

Whtre  t*-  Tt'  1b  a  rounter-rlalm  In  respect  of  mattcrii  which  roiiM 
not  he  plpaded  an  a  ttot-off.  anil  the  defendant  recovers  on  his  count,  r. 
1  claim  a  auui  exciiedlui  that  which  the  plalutlir  recovers  on  hts  claim 
the  claim  and  counlerclaliu  havlne,  for  purposea  of  tuiatlon.  to  l,,! 
treated  as  Independent  actions,  the  costs  In  each  should  he  taxed  ,n 
fiivour  of  the  autcesaful  party,  as  If  he  had  wholly  succeeded  hi  i!i.. 
action,  suhject  to  a  deduction  In  respect  of  the  costs  of  any  Usuett  uii 
which  he  has  not  succcedcil :  shrapiii'l  v.  Lainu,  :'0  Q.  u.  [>,  :;,;i 
Sunimerf'lilt  v.  Johttaton.  17  P.  R.  i[;  but  "comnioii  IfeiUM."  tliai  V 
Items  common  to  the  ffefence  and  the  counter^'Ialm.  shotild  not  i„ 
allowed  to  the  defendant:  Haygnrt  v.  Hramptnn,  17  P.  R.  477,  ir  j^ 
Immaterial,  for  purposes  of  taxation,  whether  the  form  of  the  jilIk 
meat  be  tor  recovery  by  each  party  of  the  amount  found  due  to  hini 
or  by  plaintiff  or  '-fendant  for  the  balance  In  bis  favour:  71,. 

In  the  case  of  a  true  counterKjlalm,  th*  plaintiff  cannot  foresee  thai 
the  defendant  will  set  up  the  counter-claim,  but  may  prefer  to  brlna 
a  croiSflctlon.  while  in  the  case  of  a  set-off,  he  must  know  of  the 
existence  of  the  claim,  and  should  give  credit  for  It.  If  good  *■. 
UiriUigc  V.  Ford,  71  L.  T.  Jour.  313;  smoke  v.  Taylor,  intra. 

Where  therefore  the  claim  and  coi  ntei^clalm  are  both  dlamlsawl 
the  plaintiff  Is  to  pay  the  defendant  the  general  costs  of  the  ad  Ion 
as  It  no  counter-claim  had  been  put  In.  and  tha  defendant  has  only  10 
pay  the  sum  by  which  the  coats  have  been  Increased  by  the  counter 
claim:  Mner  v.  .-.'•.ion.  II  ch.  D.  416;  llMon  1.  BrentM.  1."  n, 
D.  2S7.  No  part  „f  fa  general  eoita  of  the  action  are  chargenlile 
against  the  defentittut:  76.,  and  AtUu,  etc.,  Co.  v.  Jfiller.  189S.  i  Q 
B.  500;  79  h.  T.  6.  Ai  to  the  form  of  Judgment  in  such  cases-  ttr 
James  v.  Jacisoi,,  1910.  2  Cb.  92;  102  L.  T.  804. 

Where  the  claim  was  dismissed  without  costs,  and  the  counter- 
claim with  coats,  the  Judga  ordered  defendant  to  pay  half  pUlntlffs 
costs  as  a  convenient  mode  of  settling  the  matter:  Wilmolt  y.  Barher 
16  Ch.  D.  96;  17  Ch.  D.  774. 

Where  the  Judge  gave  the  plaintiff  the  costs  of  the  action,  and  Ih,- 
defendant  the  costs  of  bis  counter-claim.  It  was  held  that  the  taxing 
offlci-  could  not  tax  costs  to  the  plaintiff  only  up  to  the  defence  which 
admitted  bis  claim :  Fm«*o  v.  Bromi,  W.  N.  1891,  87. 

In  Cftof/tew  V.  SedgMvk,  4  C.  P.  D.  459,  the  plaintiff  claimed  a 
sum  exceeding  130.  The  defendant  pleaded  a  set-off,  and  also  m.ide 
a  counter-claim  for  goods  to  the  amount  of  about  £24.  The  action 
was  referred  to  a  Master,  costs  to  ab.Jc  the  event.  The  M.-.8ter 
cwtiBed  that  there  was  due  to  the  plaintiff  on  the  claim  £16.  and  to 
the  defendant  on  the  counter-claim  £23,  and  that  the  balance  due  to 
the  defendant  was  £7.  It  was  held  that  defendant  was  entitled  to  his 
costs    as  the  ciuestlon  was.  taking  claim  and  counter-claim  together. 

In         l^  "  defendant,  that  was  the  event  which  the  costs  were  to 
follow.    The  reasons  tor  this  decision  are  dissented  from  by  Cockbi.rn, 

™;„l"J     f '■  '■  J?'"'''  ■'  '^-  ^-  °-  '='-•  ""'"8''  '"»  ''«^'»1<>-'  "«<^"  1» 
approved    of.    as    being  In  accordance  with    the    principles  previously 

ft?,.,  f!!".  ?ff'.  ""'  '"™"'''  ""'   ""^-'i'"'!  succeeded,    but   because 
;nMt?.rt  "1'°  '■°'"-  ""'  ""^'"^  "'^"vered  £20,  so  as  to  be 

entitled   to   costs   under   the   County   Court    Act.     See   also    r,o„,    .. 
Itulme.  10  Q.  B.  11.  286;  Ryan  v.  Froscr,  Id  L.  R.  Jr.  053. 

Where  In  an  arbitration,  costs  were  to  follow  the  "  event."  and 
the  defendant  recovered  more  on  his  counter-claim  than  the  plaintiff. 


t«.  74. 


Cuit*  on 


JUBiaDICIION  AB  TO  COSTS. 

II  wu  luld  (bit  llie  dFtrnilant  wan  enllllfil  to  the  grnornl  ro«ti  and 
ti,  pUlnllH  to  ro«l«  of  the  luue  on  which  he  «iii-r»dpil-  r.una  v 
CimrtcM.  14  Q.  D.  I).  8il.  where  Batni,  v.  Uromlei,.  I,  exnlalned  ■ 
Hmle  V.  Bnvr.  lb..  S41:  ,eo  alao  ,{hrt>',k,r  \.  froMi  IT  Q  B  d' 
fOii.  .         M.      .  u. 

The  Miu  ot  an  action  In  wblch  Judgnifnt  In  .lined  In  default  of 
Mnn.  aniJ  the  damanes  are  aue»ed  by  a  Jury,  do  not  follow  the 
mot.  but  are  In  the  dl.cretlon  of  the  Judge,  there  having  been  no 
:rlil  with  a  Jury:  Oath  v.  Hmmrlh.  2S  Sol.  Jour  I":-  w  v  ijsj  ..o. 
»( Section  7»  (3).  and  HuIm  6.V).  651.  

A»tala  KaipMtUs  OmU.— Sections  71  in.  and  24  have  the.  , 
,t«t.  Uutt  «,oept  in  the  c...  of  trn.tee..  mortgage,,,  etc.  ,ee  ,"  ro»  *-".'.*" 
.  J.l((ii  and  other  caies  cited,  .up™,  p.  U'l:  and  where  the  Judge  ha. 
imwried  on  a  wrong  principle:  Voiibb  v.  Thomat.  1S9»  ••  ch  ner 
LUillflr,  UJ..  at  p.  137;  JfcComlnnif  v.  Uu,-I,,i-  F.  j„,  co  '■<',  Ont'  T'o 
or mlMpprehenslon  or  the  facta:  Oat,:,  v.  Seagram,  n  O  L.  R.  2ie' nri 
.pp«l  In  reaped  of  co.ta  will  be  allowed,  without  leave,  since  ,ecil„n 
I  prohibit,  appeal..  e,cept  by  leave  of  the  Court  or  Judge  appealed 

S  «»  n  °'v°'^  *""■"  "•  •"  """  "■"  ""  "■•  "'•"•lion  of  the 
Lr.~  1  ^  V.  v»ntfi.,.„.  14  Ont.  App.  S17  (where,  on  an  appeal 
byletva.  the  declilon  was  reversed). 

.,  a.'t1^f  -*'J.M  ■^l"'""'"''  CoTt  respecting  the  award  of  costs 

u  .  ,        ;       ""  ""  ■'"''*'  »'  ""«  '"•'  Proteeded  on  an  erroneous 

rtdpl.:    JfcCaaatond  t.  Caeiec  Fire  In,.  Co.,  25  Ont    s'o-    anS  ,ee 

IT'ZV  •*,■  ^-  "."•''• "  *'■"''  '"■•'  ^-'^ "' '" '»"-"« dis 

mucin,  hot  he  act.  on  the  assumption  that  his  discretion  I.  excluded- 
^v.aei,.  ,8.9,  J  Ch.  4«7;  81  U  T.  284 :  also  .ee  ffi„"  v  OIIMrrt  and 
mL.TZ'    """'^'""^    ««"•  V.  O.'.e™,  .„e<™  A-«rt,„„on'  ^. 

«;'>"e  the  coat,  of  an  acUon  re/erred  to  a  Referee  for  trial  an  In 

S?  ?.      *'"'•'"■   "•   ^PUCT-'K.    1902.    1  K.  B.  648;    but   In 

tarto  on  a  motion  lor  Judgment  In  accordance  with  tb.  ii.rfer«y. 
•jort,  1   would  appear  t.  be  open  to  the  Judge  to  adopt,  or  XTor 

iV^i.t'T^^T""'":''  '•"''■  "■"  ""-  ""'""V  decision 
.,,/  ^"^  "  '°  "■"'  °">"f  """"r  Inrolved  In  the  reference 

■•"in  appear  to  be  aubject  to  appeal;  see  Rule,  400  502°  soa!  .'o4 

Mev't  ?     V*  ";"■'"  °'  '■''  '"»"«loa   by   the  Judge;     per 

l.«  I    •     ""^  '■    """""'■   1S9-'.  2  Cb.  p.   136;    and   the  CoSrt 

.««'.  -o .17™''S  ;o°"'.,vM  '^^ /- ^-"""^  -  »-'"  "^'•'n 
m  D  2i4-  >,,.  •  ''"'''"""I'll"'  Ouiirrtr,  Co.  V.  Biillmgrr. 

be  borne  by  one  party  "In  any  event":    ricary  v.   Orcof 
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Xorlli>rH  Hn.  Co..  •  Q.  B.  U.  IIW.     8«-  other  run  tn  nolri  lo  >«'tl..ii 
24  of  Itle  Jud.  Act,  »upn,  pp.  112  ft  n-g. 

Coiti  are  not  In  th#  dlirretlon  of  the  Court,  and  art  therpfnr«  the 
proper  aubject  of  an  appeal  where  they  rame  within  the  exreptlonnl 
ia»»*  In  aertlon  74  (2). 

8m  alio  notea  to  aertlon  34,  and  Baiell  v.  Mort/iin,  1'4  q.  u.  u.  :» 
Harpham  v.  Shai'ktock,  19  Ch.  D.  207. 


Prccllc*  and 
prutfadurt. 


RiKhtN  ot 

Kppfll 

t>r«lcrT«d. 


Judamant 
in  niKtlrra 
bnrd  before 
3ut    Decem- 
ber. 1013. 


Mattere 
pending  in 
DiYlsinnai 
CnnrlR   on 
31et  Decern. 
ber.   1912. 


PBArXrcK   AND   PROOEM'RC. 

76.— (I)  Siibjfct  an  to  apiieals  under  The  Ontnri,, 
Controverted  Elections  Act  to  tho  provisions  of  tliiit 
Act,  and  as  to  appeals  and  applieatious  for  a  new  triiil 
to  tlie  Court  under  The  Criminal  Code  to  the  provisions 
of  that  Act,  and  subject  also  to  the  Rules,  the  practice 
and  procedure  upon  and  as  to  appeals  to  a  Divisional 
Court  shall  be  that  which  on  the  aist  day  of  December. 
1!»12,  was  applicable  to  appeals  to  a  Divisional  Court 
of  the  High  Court. 

(2)  Nothing  in  subsection  1  shall  take  away  or  affect 
any  ri^ht  of  appeal  to  the  Court  of  Appeal  from  a  jiide- 
nient,  order  or  decision  pronounced,  made  or  given  In- 
a  Divisional  Court  of  the  High  Court  which  on  the  .■ils't 
day  of  December.  1912,  any  party  had  or  was  entitled  to. 
whether  by  or  without  leave,  but  the  appeal  shall  be  to 
8  Divisional  Court  of  the  Appellate  Division. 

(3)  In  all  matters  and  proceedinisrs  which  on  the  TiUt 
day  of  December,  1912,  had  been  fully  heard  bv  a  Divi 
sional  Court  of  the  High  Court,  and  in  which  judgment 
had  not  been  given,  or  having  been  given  had  not  been 
signed,  drawn  up,  passed,  entered  or  otherwise  perfected 
judgment  may  be  given,  signed,  drawn  up,  passed 
entered  or  otherwise  perfected  in  the  name  of  the  same 
court,  and  by  the  same  judges  and  officers,  and  generally 
in  the  same  manner  as  if  such  court  had  not  been  abni- 
ished,  and  for  those  purposes  the  court  shall  be  deemed 
to  continue  to  exist. 

(4)  All  matters  and  proceedings  in  a  Divisional  Court 
ot  the  High  Court  pending  on  the  31st  dav  of  Decemh.T. 
l.n.,  to  which  subsection  3  does  not  applv,  shall  lie 
deemeii  to  be  matters  and  proceedings  in  the  Appellate 
Division  and  ?hall  be  dealt  with  in  the  manner,  and  the 
practice  and  procedure  shall  be  as  provided  by  sub.«ec- 
tion  1.    3-4  Geo.  V.  c.  19,  s  7.j 


/ 


(/►■KIctM  AND  (irviCKHtl  nr  CoiBf. 


•2r,r, 


OliFKEH   AND  OKKIfEHS.  Mk.T. 

76.-(l)  There  hIibII  l.e  tli.'  f.,l|,..wiiiK  ..ffiwrg  of  tlieo"..-.. 
Soprrme  Court: — 

tu  Toronto; 

(a)  An  Official  Ouariliaii; 

{b)  A  MiiNter  in  CliuiiiberN; 

(c)  A  Muster  in  Onlinary; 

{d)  A  Begistrar  of  the  Appellate  Division; 

(e)  Two  or  more  Resistrnrs  of  the  High  Court  Divi- 
sion, the  senior  of  whom  sliuU  he  allied  the 
Senior  Kejfistrar; 

(/)  A  Clerk  of  the  Crown  ami  Pleas; 

ig)  An  Accountant; 

(*)  Two  or  more  Taxing  Officers; 

(i)  An  Assistant  Keffistrnr  of  the  Appellate  Divi- 
sion; 

ii)  A  Clerk  of  Keeords  and  Writs; 

(i)  A  Clerk  in  Chambers; 

(0  A  llarslial  and  Clerk  of  Assize  for  the  County 
of  York; 

(»i)  A  Clerk  of  the  Process; 

(n)  As  many  stenojiraphic  reporters  as  the  I.ien- 
teuant-Governor  in  Council  may  deem  neces- 
sary ; 

(o)  As  many  official  referees  as  the  Lieutenant-Gov- 
ernor in  Conncil  may  deem  necessary; 

(p)  In  addition  to  those  who  are  ex  officio  special 
examiners,  as  many  special  examiners  as  the 
Judges  of  the  Supreme  Court  mav  deem 
necessary  and  appoint ; 


(n\ 


Out  of  Toronto: 

A  deputy  clerk  of  the  Crown  and  Pleas,  and  a 
deputy  registrar,  if  those  offices  are  not  con- 
solidated, and  a  local  registrar  if  tliev  are 


Out  of 
Toronto 
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'"•"•  consolidated,    for    every  county  except    tlie 

County  of  York ; 

(r)  One  or  more  local  masters  for  every  county  ex- 
cept the  County  of  York,  who  shall  also  be 
ex  officio  referees  of  titles  in  their  respective 
counties ; 

and  the  ofiScers  mentioned  in  this  subsection,  except  the 
special  examiners,  shall  be  appointed  by  the  Lieutenant- 
Governor  in  Council. 

In  addition  to  the  odlcers  In  Toronto  Fpeolfled  In  this  subsection 
there  are  also  two  other  oEcers  ot  the  Suiireme  Court  tor  the  admlD- 
Istratlon  ot  The  Quieling  Titles  Act  (R.  S.  O.  c.  123),  viz.: 

(1)  The  Inspector  of  Titles,  and 

(2)  The  Referee  of  Titles  In  Toronto:  see  It.  ss.  42,  43. 

"« c".  n,.T        (2)  The  Lieutenant-Governor  in  Council  may  appoint 
"  "'■'°'°'*^-  such  other  officers  and  clerks  as  he  may  deem  necessary 

for  the  proper  despatch  of  business  in  the  Supreme 

Court. 

(3)  Every  person  now  holding  anv  of  the  offices  men- 
tioned in  subsection  1,  and  every  officer  and  clerk  em- 
ployed in  the  office  of  any  such  officer  shall  continue  to 
hold  office  during  pleasure,  and  every  officer  and  chMk 
liereafter  appointed  shall  also  hold  office  during  pleasmv. 

(4)  If  the  Lieutenant-Governor  in  Council  deem«  it 
advisable  so  to  do,  he  may  dispense  with  any  of  the 
officers  mentioned  in  subsection  1,  or  may  amalgamate 
his  office  with  any  other  office. 

(5)  Existing  officers  shall  retain  their  present  rani; 
and  seniority,  and  subject  to  subsection  6,  their  offices 
shall  retain  the  names  they  now  bear. 

(6)  The  official  names  of  any  of  the  offices  and  officers 
may  be  changed,  and  tlie  duties  assigned  to  anv  officer 
may  be  regulated  and  changed  by  the  Lientenant-Gov- 

the  Eules  '"^^^'^  ^^  ^^  "^^^"^ '"  '°"°"''  ''>' 

(7)  Subject  to  any  order  made  by  the  Lieutenant-Gnv- 
crnor  in  Council,  the  duties  to  be  performed  in  the  Su- 
preme Court  or  in  either  Division  of  it  or  in  a  Divisional 

tW     "*V"  ^ '*"""";'■'•  '"  ««°''«':ti»'>  with  the  business 
therein,  other  than  those  to  be  performed  by  the  jud-es 


Existing 
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continue. 
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shall  be  assigned  to  such  officer  as  may  be  directed  bv  the  '•=■'»• 
Bules  and  shall  be  performed  by  l.a.i. 

(8)  Duties  may  be  assigned  to  an  officer  in  respect  of  o-i"  m 
business  in  either  of  the  Divisions  or  in  both  of  them  'iin' w";. 
and  ever}-  officer  shall  perform  the  duties  assigned  to"«i'™""'' 
him  by  the  Rules,  whether  or  not  they  appertain  to  the 
office  which  he  holds.    3-4  Geo.  V.  c.  19,  s.  76. 

n.  CW.U1  <h«jr^.».-Th!8  officer  acts  aa  the  «  o^ncio  guard-  oa.l.l 
111  04  Him  of  all  Infant  defendants,  Rule  18.  unless    some    other  <'<'"''••'■ 
iuirillu  Is  especially  appointed,  and  he  also  Intervenes  whenever  re- 
nalred  so  to  do  by  the  Court  for  the  protection  of  the  rights  of  Infant 
■allon  aven  though  they  are  plaintiffs:   lee  ««!«  g»9    ji5     He  also 
la.  certain  duties  under  The  Devolution  of  Eslate,  Act,  where  Infants 
art  concerned:  see  Rule.  690,  691.    He  has  also  to  see  that  mortgaaes 
la  Court  In  which  Infants  are  Interested  are  promptly  paid  and  that 
1.  insurance  and  taxes  on  the  mortgaged  property  are  duly  paid 
wlJ.!;  °»  ,  "„"'  "/*'"''  '°  "■"  K*!""'-'  Of  maintenance  monay 

*,!«;    rf\  '"V"  "^"^  '"  """""y  ■"""  •"">  County  Couns 
or  Surrogate  Courts  in  which  Infants  are  Interested-  Rule  770 

Jr^'  rjiS'Ts'To  t:^z  [hTX-s^e^  i^rrr'  '^' 

C;^7ro"d1?r;"r.?s"  ■"""'  ■"''-"'^ "« *-'■'- '» ?.vi^.j:. 

!**.,"*?**'  *°  «>»"»»PT.-ThlB  officer  Is  charged  with  the  duty  of  M..i.r  i„ 
c..doctlng  ln,u  rles  and  taking  ac-oun.s.  etc..  InTuch  matters  «  may  ""'„'.',^° 
bjMerred  to  him    by  any  order  or  Judgment  ol  the  Court:  see  Bute, 

J^-^"^,"  *■"  *»■»•'••*•  MTiri-.-Wlth  this  Officer  is  R,„.„„ 
!k  T  "  '^™'"'  ""^  '^'  "'■*''  require*  for  the  purpoMs  of  ''"■'""• 
IT™.^,      ;  ^    ""^  "»l>tant  Registrar,  attends  the  sitUngs  of  the 

l>ISS!'cM7n"',h.*!;;™",'..*'°;'*  ""'••"■-■"'e  following  business  R,„.„„.. 
'iTMlacted  In  the  office  of  the  Registrars  of  the  High  Court  Division:  »»?••  H  CD. 

.  W  dsf  „,  ,  ^^"™,''L°/  ''°''  °'^""'"  ""  «■•  "If"  court  prior 
..Crown  »„Vr  •'"'"'">;•  >«96.  M"  all  business  and  proceedings  on 
l^atell  ™rrl^  '7°  l'""  °'  '"'  ''"'""'■^  """'''■  "O"  Common  Plea,. 
I"  ts'.W  dlu.°°  "*  ""  ««^"""  of  those  Divisions 

■i'rtoa'tSeT,?'";"  "l  ^*'"'  '-'"•  '°  "«  »""    Court    Divisional, 
"*'«ug  the  following  business,  vli.:—  bi.'„™.. 

"in  lourt  Division  In  the  County  of  York. 
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(2)  The  setting  down  of  all  motionfl,  special  cases  and  other 
matters  required  by  the  Rules  to  be  set  down  for  sittings  of  the 
Weekly  Court  at  Toronto. 

(3)  The  attendance  with  records,  exhibits  and  papers  on  the 
Court  or  Judges  thereof,  and  the  furnishing  to  the  proper  offleer 
on  his  requisition,  of  all  papers  and  exhibits  necessary  for  the 
purposes  of  alt  motions,  appeals,  special  cases  and  other  matters 
In  the  High  Court  Division. 

(1)  The  custody  of  the  records,  exhibits,  affldavlts  and  papers 
relating  to  the  matters  aforesaid  until  the  conclusion  of  the  same 
when  the  same  are  to  be  transmitted  to  the  Central  Office! 
(c)  The  custody  of  the  roll  of  barristers,  and  solicitors,  and  all 
former  rolls  ot  barristers,  attorneys  and  solicitors,  and   the  produc- 
ing thereof  when  necessary  and  the  Issuing  of  certMcate*  In  respect 
thereof. 

(a)  The  settling  of  all  judgments  and  orders  made  at  any  sittings 
of  the  High  Court  Division  In  the  County  of  York,  for  the  trial  of 
causes,  matters  and  Issues,  or  at  the  sittings  of  the  Appellate  Division- 
see  C,  H.  26,  Ruli:j  526,  527,  and  Judges'  regulations  of  28th  Jan.,  1913. 

(/)  The  Senior  Registrar  ot  the  High  Court  Division  is  also  In- 
spector of  Titles,  and  Referee  ot  Titles  In  Toronto,  under  the  0«j.( 
in;;  miei  Act:  see  Rule  095. 

Subject  to  any  Orders  In  Council  and  to  the  provisions  of  the 
Rules  the  duty  ot  settling  the  judgmenU  and  orders  referred  to  in 
clause  (tj).  Is  assigned  to  the  Senior  Registrar  of  the  High  Court 
Division;  and  the  ci,ntrol  and  superintendence  of  the  bulsness  refernd 
to  in  clauses  (a),  (!»  and  (c),  is  assigned  to  one  ot  the  Junior 
Registrars:  see  C,  R.  28. 

(0)  One  of  the  Junior  Registrars  also  acts  as  the  clerk  of  the 
Weekly  Court. 

The  Registrar  attending  the  Wwkly  Sittings  of  the  High  Court 
Division  at  Toronto,  settles  all  Judgment,  pronounced  at  any  such 
SltUngs  so  attended  by  him,  or  they  may  at  the  desire  ot  any  party 
be  setUed  by  the  Senior  Registrar:  see  C.  R.  30.  '  w      ^ 

fr,  J.^.n^,''?"/^  °"'"  'i  '.^^  «^8>""-"'»  Department  mates  out  and 
transmits  to  the  proper  Registrar,  Clerk  of  Assize,  Clerk  ot  the  Weeklv 
Court  or  other  proper  oBcer,  a  list  of  all  actions  and  matters  set 
down  for  trial  at  the  Sittings  of  the  High  Court  Division  for  trial  n 
actions,  causes  and  matters  In  the  County  of  York,  and  ot  all  motions 

cour^'s^c  aTr'  °'"' """"  ""  ^'""' '"  "*"™"" '"' ""'  ''"'">■ 

».  Clerk  of  th.  Crow>  uid  W.«..-Thla  oOlcer  Is  the  head  of 
the  Central  Oflloe  and  has  the  general  supervision  thereof. 


0.  The  business  ot  the  Central  Offlce  includes: 


Jnllf'YT7Jc.TT'  '"*  "—neem-t  ot  action.  In  the 

notlMo  J"'  '■•"f "°«-  '=;'"«  ""•  """^'  of  »"1  appearances,  pleadings 
petitions,  reports,  depoMti  -=.  affldavlts,  bonds,  and  other  MPers  and 
proceedings,  and  making  entries  thereof  In  the  proper  tookf 
(3)  Amending  pleadings. 
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(4)  Entering  notes  of  default  In  pleading  and  giving  certificates  s«g.  76. 

'"«"»'■  Central 

(5)  The  care  and  custody  of  all  papers  and  proceedings  In  actions  "'"'■" 
commenced  In  the  Central  Office,  and  of  all  docuroents  required  or 
ordered  to  be  deposited  for  safe  keeping  or  produced  under  any  order 

of  Court. 

(6)  Preparing  and  Issuing  all  writs  (other  than  writs  of  summons), 
commlMtODS,  and  orders,  obtainable  on  prin-ipt: 

Precipe  orders  are  all  the  orders  which,  according  to  the  practice 
of  the  Court  of  Chancery,  could  be  obtained  on  prtrcwc  without  an 
actual  motion  therefor,  or  which,  at  Common  Law,  were  called  "  side 
bar  rules,"  and  were  Issued  on  the  filing  of  a  motion  paper  signed  by 
Counsel.    The  most  common  orders  of  this  kind  were : — 

(0)  Orders  for  security  for  coats,  where  the  writ  or  other  proceed- 
ing by  which  an  action  is  commenced  discloses  on  Its  face,  that  the 
plaintiff  or  person  asking  relief  is  resident  out  of  the  Jurisdiction: 

Rule  375. 

(fi)  Orders  to  continue  proceedings  where  the  death  or  marriage  of 
partlM.  or  the  transmission  of  Interest  pendente  lite,  renders  It  neceg- 
suT  for  other  persons  to  be  made  parties  to  the  action:  Rule  301. 

(c)  Orders  for  sheriffs  to  return  writs,  or  to  bring  in  the  body: 
Rule57i;  The  Fraudulent  Debtors  Arnst  Act  (R.  S.  O.  c.  83),  s.  23. 

it\  Orders  for  delivery  and  taxation  of  solicitors'  bills  of  costs,  on 
the  application  of  a  client:  or  (or  the  taxation  alone  of  such  bills  on 

tbe  application  of  the  client  within  a  month  from  the  delivery  thereof, 
or  on  the  application  of  the  solicitor  at  any  time  after  such  month: 
mThc  Solicitors'  Act  (R.  S.  O.  c.  159),  s.  35. 

For  other  orders  Issuable  as  of  course:   see  Daniel's  Pr.,  5th  ed , 

2002-2012. 

(7)  Certifying  proceedings  and  making  exemplifications  of  pro- 
ceedings and  of  Judgments  or  orders. 

Certlftcates  of  officers  as  to  proceedings  in  their  offices  are  con- 
dUBlve;  and  affidavits  cannot  be  read  to  contradict  them:  Beaven  v. 
Bvrgets,  10  Jur.  63;  Foley  v.  QHflith,  2  MoU.  318. 

U)  Examining  and  authenticating  office  copies  of  pleadings  and 
otber  proceedings. 

(9)  Issuing  certificates  of  Ha  pendens. 

(10)  Preparing  and  Issuing  certificates  for  registration. 

(11)  Receiving  the  return  of  commissions  and  attending  on  the 
opening  of  tbe  same. 

(12)  The  issuing  of  writs  of  execution  or  other  process  under 
Judgments  and  orders. 

{XI)  Receiving  and  filing  articles  of  clerkship. 

(H)  Preparing  precepts  for  summoning  Juries,  and  transmitting 
lliem  to  the  proper  officers. 

(16J  The  care  and  custody  of  all  books  kept  undar  the  Act  for 
yuietlng  Titles  and  making  the  necessary  entries  therein. 
(16)  Transmitting  petitions  to  the  proper  Referee. 
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(17)  Entering  and  issuing  certificates  ol  title  and  conveyances 
granted  under  the  said  Act. 

The  petition,  affldavlts.  and  other  evidence  used  upou  guietlUB 
Titles  proceedings  (except  the  original  title  deeds),  remain  In  the  cu« 
tody  of  the  Senior  Registrar,  but  are  not  open  to  public  ln8Pe<llon 
except  by  consent  ot  the  petitioner  or  his  solicitor,  or  leave  of  th(' 

(18)  The  signing  ot  all  judgments  in  actions  commenced  In  th,. 
Central  OIHce. 

(19)  The  Issuing  ot  all  such  Judgments,  and  all  orders  pronounn-J 
In  Toronto  (other  than  orders  In  Chambers),  and  the  entering  of  such 
thereof  as  by  the  Rules  or  practice  are  required  to  be  entered. 

(20)  The  custody  ot  all  Judgment  and  order  books  ot  the  former 
Cou'ts  ot  Queen's  Bench  and  Common  Pleas  and  the  Court  ot  Chan 
eery,  sad  all  Judgments  and  order  books  (other  than  Chambers  order 
books  In  actual  use)  containing  Judgments  and  orders  entered  since 
the  Judicature  Act  of  1881  came  Into  force:  see  C.  R.  23. 

,k  ^^^^^'^  generally  all  other  business  transacted  in  the  oBce  ot 
the  Clerk  ot  Records  and  Writs,  prior  to  the  Igt  day  of  January  1896 
not  otherwise  expressly  provided  for  by  the  form  Con.  RR  and  all 
Sim  lar  business  transacted,  prior  to  said  date,  in  the  offlces  ot  the 
Registrars  ot  the  Queen's  Bench  and  Common  Pleas  Divisions:   see 

This  Department  also  has  charge  ot  records,  exhibits,  and  other 
documents  received  by  the  Central  Offlce  from  outer  offlces,  and  attends 
to  their  transmission  to  the  proper  local  oOce. 

n„lr'.°„,!^'h  """I  '^'.v'°o  °'  ""  '^°'"^  "  **'"■  "■"  «»  aot^ents  re- 
quiring the  seal  ot  the  Court  Issue  therefrom. 

Tie  ClM-k  of  Bacords  ud  Writ..— This  offlcer  la  the  head  ot  the 
Recorde  and  Writs  Branch  of  the  Central  Olllce,  and  is  practlc^ly  he 
deputy  head  ot  the  Central  Offlce.  This  offlcer  has  the  curdTot  be 
seal  of  the  Court:  see  sec.  11,  jupro.  p.  3S. 

Deputy  B.^.tp«».,   Deputy  Clerk,  at  th.  Cro™,   ub*  locU 

lU,l.trm.-When  The  Judicature  Act,  1881,  was  pasud  there  were 
in   exls  ence   as   local   offlcers  ot  the   Common   Law^ur^n  lach 

proceedings  In  those  Courts;  and  '.n  each  county  there  -was  aNo  i 
"Deputy  Registrar."  who  was  a  local  offlcer  ot  the  Court  of  Chantry 
and  whose  duties  were  confined  to  proceeding.  In  that  C^urt  When 
the  Judicature  Act  took  eltect  the.e  offlcers  were  in  many  counties 
continued,  the  Deputy  Clerks  of  the  Crown's  duties  being  limited  to 
actions  In  the  Queen'.  Bench  and  Common  Pleas  Division,  of  thimih 

fbTchare-y  nfvS  r"""'=  """^^  he^' ruirto-'acflLT 
tne  (Chance,  y  Division.  In  some  counties  both  of  these  offlces  were 
combined  In  one  offlcer,  who  was  thenceforth  styTed  '"^e  I^ca 
Registrar":  see  po,<.  sec.  91.  In  course  ot  time  the  plTn  of  comn^m 
ing  actions  In  particular  Division,  of  the  High  Court  w«  aZuhed 
and  actions  were  thereafter  Instituted  In  the  High  Courrot  Justice 
whereupon  In  counties  where  there  are  a  Deputy  Clerk  of  the  Crown 
and  a  Deputy  Registrar,  both  offlcers  had  co-„rdLte  Juri'd  rtlon  ?-° 
proceedings  might,  at  the  election  of  the  suitor,  be  nsttated  in  elth;'; 
offlce  all  subsequent  proceedings  being  carried  on  In  the  offlce  In 
which  the  proceedings  were  Inatltuted. 


OFFICES  AND  OFFICERS  OF  COUHI. 


271 


ThaH  oaeera,  in  their  mpecUve  oountlei,  perform  the  like  duties  hei.  77,  7S. 
u  ire  performed  iir  Toronto'  In  the  Central  Office:  see  further  us  to 
their  duties:  Hulei  752-755  and  757 ;  and  bs.  82-86,  90-95,  98.  99,  100, 
fott;  mi  also  the  like  duties  for  the  Courts  held  In  their  resiiectlve 
counties  »s  are  performed  by  the  Registrars  of  the  High  Court  Divi- 
sion In  Toronto. 

LmsI  lf»et«rs.— These  officers  In  their  respective  counties  dis- 
(liirfB  the  like  duties  as  are  performed  In  Toronto  by  the  Master  in 
Ordinary:  see  «upra,  and  see  pott,  ss.  81.  83,  87,  88.  89. 

The  AeeMwtast. — As  to  this  officer;  see  post,  s&.  105.  107,  and 
Sulfi  715-737. 

77.— (1)  Every  officer  hereafter  appointed  shall,  before  o.th  ot 
entering  upon  the  duties  of  his  office,  take  and  subscribe  "'""" 
the  following  oath : — 

"I  A.  B.,  of  solemnly  swear  that  I  will.  Enrm. 

iccordlni  to  the  best  of  my  skill,   learning,   ability  rnd   ludgment, 
Tell  sod   faithfully  execute  and    fulfil   the    duties   of   the    office  of 
without  favour  or  affection,  prejudice  or 
[nrtlslity,  to  any  person.    So  help  me  God." 


(2)  The  oath  shall  be  administered  bv  a  Judge  in 

Court. 

(3)  Wliere  it  is  not  convenient  for  a  person  appointed 
to  an  office  to  attend  at  Toronto  to  talce  the  oath,  it  may 
be  taken  before  the  judge  of  the  count}-  court  of  the 
county  in  which  the  officer  resides,  or  before  a  commis- 
sioner authorized  to  take  affidavits  in  that  count}-. 

(4)  Wliere  the  oath  is  taken  in  accordance  with  sub- 
section 3,  the  judge  or  commissioner  before  whom  it  is 
taken  shall  forthwith  transmit  the  oath  to  and  it  shall 
be  Sled  in  the  Central  Office.    3-4  Geo.  V.  c.  19,  s.  77. 

77.— (a)  With  the  approval  of  the  Lieutenant-Gov- 
ernor m  Council  every  Local  Registrar,  Deputy  Begis- 
trar.  Deputy  Clerk  of  the  Crown  and  County  Coiirt  Clerk 
may,  by  writing  under  his  hand  and  seal  of  office,  aiijwint 
a  deputy  who  may  perform  all  the  duties  rccpiired  to  he 
performed  by  the  officer  making  the  aiipointment :  4  Geo. 
^'-  c.  21,  s.  1.")  (1). 

Section  77  (0)  Is  to  be  deemed  to  have  been  In  force  on  and  from 
me  16th  day  of  AprU.  1912:  see  4  Geo.  V.  c.  21.  s,  15  (.■>). 
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b]r  A  Judge  in 
Court. 
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(1)  Except  where  in  this  Act  it  is  otherwise  ex- "i"" 
pressly  provided,  an  officer  who  is  paid  bv  salarv  shall  ■"■i^Vnot 

to  take  fe«. 


272 


y      ptioni. 


THE  JUDICATUBE  ACT. 

■  not  take  for  his  own  benefit,  directly  or  indirectly,  auv 
fee  or  emolument  except  the  salary  to  which  he  is  entitli.(i, 
and  the  fees  payable  in  respect  of  proceedings  in  his 
office  shall  be  payable  to  the  Crown. 

(2)  Subsection  1  shall  not  apply  to  the  fees  of— 
(o)  A  deputy  clerk  of  the  Crown  and  Pleas  on  an 
examination  had  before  him  as  a  special  ex- 
aminer or  on  a  reference  made  to  him  as  an 
official  referee. 

(b)  A  stenographic  reporter  for  copies  of  short- 
hand notes  of  evidence.    .3-4  Geo.  V   c    1') 

s.  78.  ■    •    ■ . 

This  section  does  not  preclude  a  salaried  olBcer  from  claiming  com 
pensatlon  from  tie  Crown  for  any  special  and  extraordinary  service 
he  may  be  called  on  liy  the  gorernmcnt  to  perform,  which  could  not 
nave  been  legitimately  expected  or  Intended  when  he  accented  office 
see  The  Oueen  v.  Brailley,  27  S.  C.  R.  657. 


BETURN  or  FEES. 

79.— (1)  Every  officer  paid  wholly  or  partly  by  fees 
whether  commuted  or  not,  shall  on  or  before  the  l,-)tli 
day  of  January  in  every  year,  transmit  to  the  Inspector 
of  Legal  Offices  a  just,  true  and  faithful  account,  verified 
by  his  oath,  of  the  amount  of  fees  paid  or  payable  to 
him  in  cash  or  in  law  stamps,  in  respect  of  his  office 
during  the  next  preceding  calendar  year,  and  such  otlier 
particulars  with  reference  to  the  business  of  his  office 
as  the  Inspector  may  require. 

i»-pV„,;rbrf  ■  S^\  '"''■"'  I-'^utenant-Governor  in  Council  or  the  Min- 
ster having  charge  of  the  matter,  raav  require  the  return 
to  state  any  particulars,  or  to  be  made  in  anv  form 
which  may  be  deemed  proper,  and  the  return  shall  be 
made  accordingly.   .3-4  Geo.  V.  c.  19,  s.  79. 

WHERE  OFFICES  TO  BE  KEPT. 

80.  The  officers  in  Toronto  mentioned  in  section  7(i. 
except  those  mentioned  in  clauses  (n),  (m),  (o)  and  (p). 


Form  of 
return  may 


Certain 
ofQcere  in 
Toronto    to 

nfflcVaT  1     „■  ,  ..      .----  — —   X»/,    \n,,    vo;    aUU   ( 

osgoode  Hall.  sHail  keep  their  offices  at  Osgoode  Hall,  in  the  Citv  of 


Local  Mastt. 
•fi  Vffji  nlHro 
in  county 
town. 


Toronto.    .3-4  Geo.  V.  c.  19,  s.  I 

81  Every  local  mmter  shall  keep  liis  office  in  flie 
county  town  of  the  county  for  which  he  is  appointed. 
3-4  Geo.  V.  c.  19,  s.  81. 


OFFICE  HOUHS  IN   COl'BT  utFICES. 
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82.~-(l)  Subject  to  subsection  2,  every  local  registrar,  •«•.•«,«. 
every  depnty  clerk  of  the  Crown  and  Pleas,  and  every  C"»in 
deputy  registrar  shall,  if  proper  accommodation  is  af-  "k""'.."..'.',. 
forded  to  him  there,  keep  his  office  in  the  court  house  ''°°" 
of  the  county  for  which  he  is  appointed,  and  until  he 
can  obtain  such  accommodation  he  shall  keep  his  office 
in  some  convenient  place  in  the  county  town. 

(2)  The  local  registrar  at  Sandwich  may  keep  an  office  E„.p„... 
in  some  convenient  place  in  the  city  of  Windsor,  subject  """" 
to  such  arrangements  as  the  jouncil  of  the  county  of 
Essex  may  assent  to,  and  the  Lieutenant-Governor  in 
Council  may  approve,    d-4  Geo.  V.  c.  19,  s.  82. 

OFFICE  HOURS. 

83.  Except  on  holidays,  and  subject  to  the  Rules  as  toom..h.„„. 
oice  hours  during  vacations,  the  offices  of  the  local 
registrars,  deputy  clerks  of  the  Crown  and  Pleas  and 
deputy  registrars  and  those  of  the  Supreme  Court  and 
of  both  divisions  of  it  at  Osgoode  Hall,  shall  be  kept  open 
from  10  o'clock  in  the  forenoon  until  4  o'clock  in  the 
ittemoon,  except  on  Saturdays,  when  the  offices  shall  be 
kept  open  until  1  o'clock  in  the  afternoon.  3-4  Geo  V 
c.  19, 8. 83 

Ih  to  Clerks  of  County  Courts  see  The  County  Courts 

7  n  *'  7i^  ,"^  '"  ''^Histrars  of  Surrogate  Courts  see 
Siir.  Court  Rule  30.] 

StUtiae  177. 

,.iJ"'t,*]"*  ''  "'""'''  ""<"^'y-  »n<i  for  the  guidance  of  the  offlcUIs 
Z  >*  „  r  ""'  '"""'  ""■"  •»  "«"  "«'-■  •"»<=«»  "pen  to  a  later 

..nX,I''.»r.'r  V™*"  *"  '"""'"  "'  ""  Court,  haa  no  oHlce  In 
Sir  ,h?  "  ^'""!:  ""^''^  "  ■•«'"'■•"'  ">  ^  k'Pt  open  or 
««ti  under  this  or  any  other  Rule:  Hogatoom  v  Cor.  15  P  R.  23.  127 

o^o.'VJ'rf  7,°i  L''%J""'*  "«"'"»■    ''"  Cousincau  v.   City  of 


3 

5 


'•  M.  a?.  Knell  °7^™'  "J"'"."''  ""■"  "  "'•""«  ^•"'""^Uon  orders,  "»";« 
a  leneral  rule  tor  the  transaction  ot  business  requiring  the  ' 
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•K>.  tt-U. 


OSem 

to   flTf 

■fcnritjr,  if 
required. 


ConBequences 
"f  nt-Klectlng 
to  do  10. 


Bt»U  of 
Locai  RfKlt- 
trari,  Deputj 
Heglsiran, 
«nd  Deputy 
Cleriti  of  tli« 
Crown   end 
Pleae. 


Seali  ot 
Aecountent. 
And  Httter 
in  Ordlner]^, 
and  local  offl- 


Official 
referees. 


Additional 
refereea. 


TBE  JVDICATUBE  ACT. 

atteudMce  ot  tlM  oppoilte  p«rtjr.  luoli  u  Ui«  nttltmeot  ot  tbe  mlnaiis 
ot  order!  or  JudtmenU  not  of  an  urgent  nature:  Jtiller  v.  Spencer  13 
P.  H.  478;  and  lee  former  Cby.  0.  425, 

SBCUMiy   FROM  OFFICBBS. 

84.— (1)  Every  officer  of  the  Supreme  Court,  if  and 
when  80  required  by  the  Lieutenant-Governor  in  Council, 
shall  give  security  to  His  Majesty  for  the  due  perform- 
ance of  the  duties  of  his  office  in  such  sum  as  tlie  Lien 
tenant-Governor  in  Council  may  direct. 

(2)  The  ner'ect  to  give  such  security  shall  render  tlie 
appointment  of  the  officer  void,  but  the  forfeiture  of 
office  shall  not  aifect  any  act  done  by  him  while  he  con 
tinues  to  act.    3-4  Geo.  V.  c.  19,  s.  84. 

SEALS   OF  OFFICERS   OUT  OF  TORONTO. 

85.— (1)  In  the  offices  of  the  local  registrars,  deputy 
registrars  and  deputy  clerks  of  the  Crown  and  P1ph« 
such  seals  shall  be  used  as  the  Lieutenant-Governor  in 
Council  shall  from  time  to  time  direct,  and  the  same  .shall 
be  mipressed  on  every  writ  and  other  documtjt  issued 
out  of  such  office  j  and  every  such  writ  and  document,  and 
every  exemplification  and  copy  thereof  purporting  to  be 
sealed  with  such  seal  shall  be  received  in  evidence  in  all 
Courts  without  further  proof  thereof. 

(2)  Until  other  seals  are  authorized  by  the  Lieutenaiit- 
Uovernor  in  Council,  the  seals  now  in  use  in  the  office 
ot  the  Accountant  and  in  the  office  of  the  Master  in 
Ordinary  or  of  ny  local  officer  of  either  of  the  Division, 
shall  be  the  proper  seals  of  those  officers  respectively 
3-4  Geo.  V.  c.  19,  s.  85. 

As  to  the  seal  ot  the  Supreme  Court;  see  sec.  11,  .upra. 

OFFICIAL  EEFBREES. 

the  Masttjr  ,u  Ordinary,  the  Master  in  Chambers,  the 
Clerk  of  the  Crown  and  Pleas,  Registrars,  local  master.,, 
local  registrars,  deputy  clerks  of  the  Crown  and  Plea< 
and  deputy  registrars  shall  be  official  referees  for  the 
trial  of  such  questions  as  may  be  directed  to  be  tried  l.y 
an  omeial  referee. 

(2)  Vhere  the  business  requires  additional  official 
Suh^m'*  r-utenant-Govemer  in  Council  may  a,,- 


LOCAL  MASTERS  OF  TUE  COlllT. 
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(3)  Subject  to  subsection  4  of  section  (i()  in  tlie  case  of  'm.n.u. 
officers  who  are  paid  by  salary,  tlie  fees  on  a  reference  >■"■ »' 
or  trial  shall  be  paid  in  law  stam|)s ;  other  referees  shall  "'""' 
be  paid  in  money.    3-4  Geo.  V.  c.  19,  s.  86. 

Tlie  DrtlMje  Referee  Is  not  an  Official  Referee  under  tbis  section 
unleii  ipeclally  to  appointed,  which  has  cot  been  done:  IdcClure  v 
Smtt,  6  0.  L.  R.  5». 

CEBTAIN  LOt'AI,  MA8TBBS  NOT  TO  PBACTICE. 

87.-(l)  A  local  master  whose  gross  income  from  his  c.n.io 
office  of  local  master  or  of  deputy  registrar  and  local  m.'.'It, 
master  is  $2,000  or  upwards,  and  ony  other  local  master  UJi,,",. 
IS  to  whom  the  Lieutenant-Governor  in  Council  shall  so 
Jirect,  shall  not,  directly  or  indirectly,  practise  the  pro- 
fession of  the  law  as  cotmsel,  or  solicitor,  or  act  as  a 
notary  public,  or  conveyancer,  or  do  any  manner  of  con- 
veyancing, or  prepare  any  paper  or  document  to  be 
used  in  any  court. 

(2)  Every  person  who  contravenes  the  provisions  of  p.„.i„ 
iubsection  1  shall  incur  a  penalty  of  $400. 

(3)  This  section  shall  not  apply  to  a    local   master  i.i„..„..,. 
rtom  the  Lieutenant-Governor  in  Council  baa  relieved  co"S;u"  i", 
)rm»y  hereafter  relieve  from  its  prohibition,  which  the  rrSHf^t 
jentenant-Governor  in  Council  shall  have  authoritv  to  •"''•■«"™  '■ 
lo.  34  Geo.  V.  c.  19,  s.  87. 


local  Vtcincy  In 

"      of  LoctI 


VACANCY  IN  OFFICE  OF  LOCAL  MASTER. 

88.  Where  a  vacancy  occurs  in  the  office  of  .„,.<..  -.v..,, 
laster,  the  judge  of  the  county  court  of  the  county  shall  "ju.!., 
e  the  local  master  until  and  unless  another  person  is 
ppointed  local  master,  and  if  there  are  two  judges,  both 
f  them  shall  be  local  masters  until  and  unless  one  of 
lem  or  some  other  person  is  appointed  sole  local  master. 
*Geo.  V.  0. 19,  s.  88. 

More  than  one  Master  may  now  be  appointed  for  a  county  or  union 
oonnues;  tee  a.  78  (i)  r. 

.*d  trt  fh?  'T  ""'"''  '""°"  ''  "  """«'■  ••"■  ™ntlngency 
T  ™,M  h  .  ,  '»''*«"°»  *«  ""X  '■>  be  the  only  case  In  which 
rri,  2°  0„i Tpp'^1'"''^'"'  '"  ^  "'""*^'  ^'^  '^'  Ote.,  nemins  v. 

-M?e.'n,!fr,'"  T'"™  '  '^""  '°  '"^  government  resigning  his 
,n  .l.„^  "-'''  °'  '"""^  "^^^  I"'"""  ">  ">e  one.,  is  equivalent 
•n  acceptance  of  the  resignation:  lb. 
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TBE  JUDICATURE  ACT. 


APFOINTMINT  OF  LOCAL  UASTIK  PSO  TIMPORE. 

"'coi.ntV'"  88-  1°  "-'•"s"  of  f'e  illness  or  abseave  of  a  local  muatir 
10°°"  "If"  ""'  "I'""  '■'*  request  in  writing,  filed  with  the  local  riiii,- 
Muur.  trar,  a  judge,  or  deputy  judge  of  the  county  court  <il'  Ihu 
county,  after  approval  by  the  Licutenant-Goveriiur  iu 
Council,  may  act  as  such  local  master  and  wliilc  so  ncliiii; 
shall  have  all  the  powers  and  may  perform  all  the  iliiiii" 
of  such  local  master.    3-4  Geo.  \'.  v.  19,  s.  S'J. 


Deputr 


LOGlt 

RecUtnn. 


Clprkfl  of 
DiBtrlct 
Courts    to 
ko    I.oc«] 
Rfffiotrari. 


Depnty 
ricrki,  of 
the    Crown 
and  PleM. 


DEPUTY  BE0BTBAB8,  EX  OFFICIO. 

90.  Where  a  judge  of  the  county  court  is  the  Imal 
master,  the  clerk  of  that  court  shall  be  the  deputy  rt>Ris- 
trar  unless  another  person  is  appointed  to  that  office 
3-4  Geo.  V.  c.  19,  s.  90. 

This  section  woultl  have  no  appilcatlon  In  a  county  where  then,  u 
a  Local  RegUtrar:  see  notes  to  s.  7(j,  and  ss.  91   93. 

CONSOLIDATION  OF  OFFICES  OF  DEPUTY  CLEBK  OF  CBOW.V  AND 
PLEAS  AND  DEPUTY  BEGISTKAB. 

91.  The  offices  of  the  deputy  clerk  of  the  Crown  iiiiil 
Pleas,  and  deputy  registrar  (not  local  master)  mav  he 
consolidated  as  vacancies  occur  in  either  of  them,  aii.l 
when  they  are  held  by  the  same  person,  he  shall  be  stvled 
local  registrar.    3-4  Geo.  V.  c.  19,  s.  91. 

LOCAL  BEGISTBABS,  EX  OFFICIO. 

92  Unless  another  person  is  appointed,  the  clerk  nf 
the  distnct  court  shall  ex  officio  be  local  registrar  for  liis 
district.    3-4  Geo.  V.  c.  19,  s.  92. 

CLEBKS  OP  COU;      Y  COURTS  TO  BE  DEPUTY  CLEBKS  OF  I  IIOWX 
AND  PLEAS. 

93.  Except  in  the  County  of  York,  and  unless  another 
personis  appointed,  the  clerk  of  the  county  court  shall 
ex  officio  be  deputy  clerk  of  the  Crown  and  Pleas  for  lii« 
county,  unless  the  offices  of  deputv  clerk  and  dejiutv 
»e(,'istrar  are  consolidated  under  section  91  3-4  Geo  \' 
c.  19,  s.  93, 


BALABIES   AND   FBEB  OK  IKHTAIN   DKKICEHS. 
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SAUBIEg  OF  DEPUTY  rl.ERK8  OF  THE  <IK)\VN   AND  I'LEAS. 

94.-(l)  Ever}-  deputy  clerk  of  tlic  Crown  ami  Pleas  «.i.ri,.  .1 
>hall  be  paid  oul  of  any  money  appropriated  for  that  n?rV.'o(  ih. 
fiirpose  by  the  Le^iiilature  a  yearly  salary  of  sueli  f.",","  ■"'' 
anionnt  not  exeeedinff  $fiOO  or  less  than  $100,  as  tlio 
Ueitenant-Govemor  in  Conneil  shall  direct. 

(2)  The  maximum  of  $(iOO  shall  not  apply  where  the  wh,„  ™..i. 
Jeputy  clerk  does  not  hold  the  oflice  of  registrar  of  the  il!',!!',""'  '" 
•lUTogate  court.    3-4  Geo.  V.  c.  li),  s.  94. 


riES  OF  OFFICERS  ATTENDINO  SITTING.-*. 

95.-(l)  Every  local  registrar,  deputy  clerk  of  the  f,«  f„r 
Crown  and  Pleas,  and  deputy  registrar,  and  every  officer  '."Z'A, 
authorized  to  act  as  local  registrar,  deputy  clerk  of  the  "'*' 
Crown  and  Pleas,  or  deputy  registrar,  shall  be  entitled 
to  be  paid  out  of  the  Consolidated  Bevenue  Fund  .$4  for 
each  day's  attendance  at  non-jury  as  well  as  at  jury  sit- 
tings.   3-4  Geo.  v.  c.  19,  s.  95. 


SIFSOOBATHIC   BEP0RTEB8. 

Se.— (1)  The  stenographic  reporters  shall  be  officers  s..no,r.pbic 
of  the  court  to  which  they  are  appointed,  and  shall  per-  "■'°""'- 
form  luch  other  duties  as  may  be  assigned  to  them  by 
tte  Lieutenant-Governor  in  Council  or  by  tlie  Eules. 

(2)  Every  such  reporter  shall  take  and  subscribe  the  r,p<«.,'. 
following  oath  before  a  judge  of  tht  court  to  which  lie  is  °""'- 
apiiomted,  and  the  oath  shall  be  filed  with  the  proper 
'Scerof  that  Court:— 

•.iil!f,!,t*'''I°'l"°'^  '"^  sincerely  promise  and  swear  that  I  will  p.™ 
^•imrnllr  report  the  evidence  and  proceedings  In  each  case  In  which 
«  M  rtmoiraphlo  reporter.    So  help  me  Ck)d." 

3-4  Geo.  V.  c.  19,  s.  96. 

97.  The  Lieutenant-Governor  in  Council  may  appoint  r,po«„.  tor 
1  stenographic  reporter  for  any  county  court  or  surro-  iZZ,"* 
ate  f  nnrt  and  the  provisions  of  the  next  preceding  sec-  '^'""■ 
im  shall  apply  to  a  stenographic  rop-rter  so  appointed. 
-4  Geo.  V.  c.  19,  8.  97. 
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lUE  JUUICATUU  ACT. 


i:«  Nflleb. 
mKiiilnvrB. 


KcUrW 
offlren  at 
O>ftood« 
Hkll  not  to 
tkke  fe*«  «■ 
ipcelal  exftm- 
in»r  for  own 


Number  of 

*pecftl 

«xamln»rt. 


Kxftmlnatlon 
to  be  taken 
In  presence 
of  apeefal 
examiner. 

Examlnatlona 
not   to    be 
■oUcited. 


Aiipointment 
nf  special 
cxaminera, 
pro  tarn. 


8I-ECUL  EXAMINEBH. 

98.— (1)  Kvcry  local  regUtrar,  deputy  derk  of  11, 
Crown  nud  Picas,  duputy  roKistrar,  and  clcik  of  ili,. 
I'ounty  court  slinll  ex  officio  he  a  B|)wial  exauiincr  for  tlic 
county  for  wliioli  he  ia  appointed. 

(2)  The  Judges  of  the  Supreme  Court  may  appoint 
upecial  examiners  for  the  purpose  of  taking  evideacc  ot 
parties  and  witnesses,  and  a  commission  under  the  sial 
of  the  Court  sliall  be  issued  to  a  special  examiner  .se 
appointed. 

(3)  There  shall  be  but  four  special  e.xaiiiincrs  in 
Toronto,  in  addition  to  the  officer  or  clerk  at  Oskou.Io 
Hall  mentioned  in  subsection  4. 

(4)  No  officer  or  clerk  at  Osgoode  Hall  who  is  in  re 
ccipt  of  a  salary  as  such  officer  or  dork  from  the  ProviiKu 
shall  act  as  a  special  examiner  for  fee  or  reward;  bii; 
the  fees  payable  in  resjiect  of  any  examination  bctVin" 
him  or  for  copies  or  certificates  thereof  or  conncctcil 
therewith  shall  be  payable  to  the  Crown,  and  not  otlici' 
wise,  and  no  such  officer  or  clerk  whose  salarv  is  »o  piiid 
shall  be  eligible  for  appointment  as  a  special' exiiminer. 

(5)  Where  a  vacancy  occurs  in  the  office  of  special 
examiner  there  shall  thereafter  be  but  three  special  ex- 
aminers in  Toronto,  in  addition  to  such  officer  or  clerk. 

(6)  Wliere  an  examination  is  taken  by  a  stenographer 
or  other  person  who  is  not  a  special  examiner,  it  shall  l.e 
taken  m  the  presence  of  the  special  examiner. 

(7)  A  special  examiner  shall  not  solicit  or  make  re- 
quest from  any  suitor,  solicitor,  or  other  person,  or  olfer 
any  inducement  to  have  a  special  examination  taken 
before  lum,  nor  shall  any  one  do  so  ou  his  behalf  with  liis 
knowledge  or  assent,  on  pain  of  forfeiture  of  office. 

(8)  Where  it  appears  to  the  Lieutenant-Governor  iu 
Council  that  a  local  registrar,  a  deputv  derk  of  tlie 
Crown  and  Pleas,  a  deputy  registrar,  or  a  clerk  of  a 
county  court  elsewhere  than  in  Toronto,  is  infirm  or  ill. 
or  is  otherwise  unable  or  unfit  to  act  persouallv  as  special 
examiner,  or  if  he  is  absent  on  leave,  the  Lieutenant- 
Uovernor  m  Council  may  appoint  the  stenographic  re- 
porter for  the  County  Court,  or  some  other  person,  to  aet 


COMMITATION  or  raU  OF  CERTAIN-  OKFICEHH. 


279 


itniporarily  or  otherwise  an  audi  special  exnniiner  in  liis  •«•.  tt-m. 
•lead,    ;)4  Geo.  V.  o.  IS),  s.  98. 

An  tiUBloer  appointed  under  thU  ncttoa  bocomen  an  officpr  of  the 
Coun,  ud  before  entering  on  bli  dutiet  ihould  take  tbe  oath  of 
lice  u  required  br  ■.  IT- 

Wbtre  a  iteoovrapblc  reportrr  for  tbe  County  Court  li  appointed  a 
^Hli  examiner  under  tble  eertlon  be  becomes  an  ofllt-cr  of  the  Su- 
trtiM  Cnrt,  and  before  enlerlni  on  bli  dutlei  aa  aucb.  should  take 
lit  Nth  of  offlce  as  required  by  s.  77. 


/ 


C0M.Ml'TATION  OF  FEES  OF  CERTAIN  OFFICF.RH. 

W.— (1)  Tlie   Lienteuaat-Governor    in    Council   may  c-,.mii,ui,iion 
ommBte  tbe  fees  payable  to  a—  °l,ll"  "' 

(a)  local  master,  or  local  rejfistrar,  or  depnty  regis- 
trar,  including  his  fees  as  an  official  referee ; 

(i)  deputy  clerk  of  tbe  Crown  and  Pleas  on  refer- 
ences and  exaniinutions  and  other  matters ; 

for  a  filed  annual  slmi,  not  exceeding  the  average  income 
ilerived  from  such  fees  during  the  next  preceding  five 

rears. 

(2)  An  annual  sum  so  fixed,  and  any  order  in  council  Amouni  oi 
tor  paj-ment  of  any  such  annual  sum  may  be  rescinded,  m.T'bJ*""" 
mi  the  amount  may  be  increased  or  diminished,  but  in  '''■°"''' 
BO  case  sIibU  it  exceed  the  average  income  or  fees,  as  tbe 
?ase  may  be,  during  tbe  next  prece«ling  five  years.    3  4 
jeo.  V.  0.  19,  8.  99. 

100.— (1)  Every   order   in   council   determining   any  ord.r  in 
commutation  allowance  under  the  authority  of  this  Act, ?r',"',ll".. 
Iiall  be  laid  before  the  Assembly  forthwith,  if  the  Assem-  fiV?.™ 
ily  is  then  in  session,  and  if  the  Assembly  is  not  then  in  *•"'"'>''■ 
fssion,  within  the  first  fifteen  days  after  the  opening  of 
he  next  session. 

(2)  If  the  Assembly  at  such  session,  or  if  tbe  session  Di..ppr(,..i 
loes  not  continue  for  three  weeks  after  the  order  in  ""  *"""''"■ 
oiracil  is  laid  before  the  Assembly,  then  at  tbe  next  en- 
nitig  session,  disapproves  by  resolution  of  such  order 
n  (■onncil,  oitlier  wholly,  or  so  far  as  relates  to  any  per- 
on  named  in  it.  the  Order  in  Cnnnci!,  so  f.ir  .is  sn  dis.')p- 
TOved.  shall  have  no  effect  from  the  time  of  tbe  passing 
f  the  resolution.    3-4  Geo.  V.  c.  19,  s.  100. 
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RETURNS  BY  CLEBK  Or  PB0CES8. 

?r"L°.' ,.  101-  The  Clerk  of  the  Process  shall  make  to  the  Trca.- 
"*f;  'Xn,..  ^l^^f  Ontario  quarterly  returns  verified  by  his  affidavit, 
of  all  writs  and  process  supplied  by  him  to  the  louiil 
registrars,  deputy  clerks  of  the  Crown  and  Pleas  aud 
deputy  registrars  to  be  issued  by  them.  3-4  Geo  \" 
e.  19,  s.  101. 


Dutiel  of 
Inspector. 


mSPECTOE  OP  LEGAL  OFFICES. 

uSa^M.!.  102.  The  Lieutenant-Governor  in  Council  may  appoint 
an  officer  to  be  called  "  The  Inspector  of  Legal  Office.s  " 
to  mspect  the  offices  of  the  Master-in-Ordinary  and  of 
the  other  officers  of  the  Supreme  Court  and  of  both  Divi 
sions  of  It  at  Toronto,  and  the  offices  of  the  sheriff 
local  masters,  local  registrars,  deputy  clerks  of  tlie 
Crown  and  Pleas,  deputy  registrars.  Surrogate  Cloik 
registrars  of  the  surrogate  courts,  clerks  of  the  peace' 
crown  attorneys  and  clerks  of  the  countv  courts,  and' 
such  other  offices  connected  with  the  adm'inistration  of 
justice  as  the  Lieutenant-Governor  in  Council  mav  direct 
3-4  Geo.  V.  c.  19,  s.  104. 

103.— (1)  In  addition  to  any  other  duties  assigned  to 
him  by  any  Act  of  this  Legislature  or  which  mav  ho 
assigned  to  him  by  the  Lieutenant-Governor  in  Council 
tlie  Inspector  shall— 

(o)  make  a  personal  inspection  of  the  offices  men- 
tioned m  section  102  and  of  the  books  and 
court  papers  belonging  to  them ; 

(6)  see  that  proper  books  are  provided,  that  tliov 
are  in  good  order  and  condition,  that  tlie 
proper  entries  and  records  are  made  therein 
in  a  proper  manner,  at  proper  times  and  in 
proper  form  and  order,  and  that  tlie  court 
papers  and  documents  are  properlv  classifieil 
and  preserved; 

(c)  ascertain  that  the  duties  of  the  officers  are  dnlv 
and  efficiently  performed. 

(d)  see  that  proper  costs  and  charges  onlv  are 
allowed  or  exacted ; 
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(«)  ascertain  whether  uniformity  of  practice  pre-  '«•  >»♦• 
vails  in  the  offices;  and 

(/)  report  upon  all  such  matters  to  the  Lieutenant- 
Governor. 
(2)  Where  the  Inspector  has  occasion  to  inquire  into  inqujrie.  bj 
the  conduct  of  any  officer  in  relation  to  his  official  duties  '"'■""" 
crs«t9,  he  may  require  such  officer,  or  any  other  person, 
to  give  evidence  before  hira  on  oath ;  and  for  that  pur- 
pose he  shall  have  the  same  power  to  summon  such 
officer  or  other  person  to  attend  as  a  witness,  to  enforce 
Us  attendance  and  to  compel  him  to  produce  books  and 
ilocranents  and  to  give  evidence,  as  anv  court  has  in  civil 


(3)  The  officers  shall,  when  and  as  often  as  required  b»»'«.  •<«. 
by  tht  Inspector,  produce  for  examination  and  inspection  i«"i  lor 
all  books  and  documents  which  are  required  to  be  kept  °'''""°°' 
by  tkem,  and  shall  report  to  tue  Inspector  all  such  mat- 
ters i^ating  to  any  cause  or  proceeding  as  the  Inspector 
shall  require.    34  Geo.  V.  c.  19,  s.  105. 

[As  to  authority  of  Inspector  to  direct  law  statnps  to 
kafitid  to  proceedings  not  properly  stamped,  see  The 
Law  Stamps  Act,  a.  12.] 

OFFICIAL  QCAHDIAN . 

lot— (1)  No  person  shall  be  appointed  Official  Guar- gii.inciiii>n 
dian  nnless  he  is  a  barrister  at  law  and  solicitor  of  On-  ouiriiil!!' 
tario  of  not  less  than  10  years  standing. 

(2)  The  Official  Guardian  shall  be  tlie  guardian  ad  oune.. 
litem  of  infants  and  shall  perform  such  other  duties  as 

my  be  assigned  to  him  by  the  Bules. 

(3)  The  same  costs  as  are  payable  to  counsel  and  ^»"i  fy^u. 
solicitors  shall  be  payable  to  the  Official  Guardian,  but  o»»rf""n  lo 
all  costs  paid  to  hira  by  any  party  shall  forthwith  be  c*""'"  '"'° 
paid  into  Court  by  the  Official  Guardian  and  shall  be 

placed  to  the  credit  of  an  account  to  be  entitled  "  Account 
of  Official  Guardian,"  and  all  costs  payable  to  the  Official 
Ciuardiaa  out  of  any  fund  in  Court  shall  be  transferred 
10  the  credit  of  the  same  account. 

(i)  Where  an  e.<!tate  i?  small,  and  in  view  of  the  J,'ff'"''"'„, 
amount  at  the  credit  of  the  Account  of  Official  Guardian  »'  ^V^at 
llie  amount  or  part  of  the  amount  payable  out  of  the  °'tiSJ." 
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estate  for  the  costs  of  the  Official  Uuardian  does  not 
appear  to  be  required  to  pay  his  salary  and  the  disbiusf- 
ments  of  his  office,  the  Court  may  direct  that  payment  out 
of  the  estate  of  the  whole  or  any  part  of  such  costs  be 
dispensed  with. 

(5)  There  shall  be  paid  to  the  Official  Guardian  for  all 
business  done  and  all  costs  in  respect  of  it  over  and  above 
all  disbursements,  a  fixed  annual  salary  of  such  sum  as. 
in  view  of  the  amount  of  the  business  done  or  to  be  doue 
by  him  and  the  sum  at  the  credit  of  the  account,  the 
Judges  of  the  Supreme  Court  deem  reasonable  and  the 
Lieutenant-Governor  in  Council  approves. 

(6)  The  salary  and  disbursements  shall  be  paid 
monthly  out  of  the  money  at  the  credit  of  the  account 
and  the  surplus  at  the  credit  of  the  account  shall  be  trans- 
ferred to  the  Suitors  Fee  Fund  Account. 

(7)  If  in  any  year  the  amount  at  the  credit  of  the 
account  is  insufficient  to  pay  the  salary  and  disburse- 
ments the  deficiency  shall  be  paid  out  of  the  Suitors  Fee 
Fund  Account. 

(8)  Subject  to  the  approval  of  the  Lieutenant-Gover- 
nor in  Council,  the  Official  Guardian  may  appoint  a 
deputy  to  act  for  him  when  he  may  be  absent  from 
loronto  or  ill,  and  such  deputy  shall  have  all  the  powers 
and  shall  perform  all  the  duties  of  the  OfiSeial  Guardian 
during  any  such  absence  or  illness. 

(9)  No  person  shall  be  appointed  as  such  deputy  un- 
ess  he  IS  a  barrister  at  law  and  solicitor  of  Ontario  o"f  not 

less  than  10  years  standing. 

(10)  The  Official  Guardian  may  employ  as  agents 
solicitors  out  of  Toronto  for  the  purpose  of  any  proceed- 
ing being  carried  on  out  of  Toronto,  and  a  solicitor  so 
appointed  shall  be  entitled  to  the  same  costs  for  the  work 
actually  done  by  him  as  the  Official  Guardian  would  have 
been  entitled  to  if  the  work  had  been  done  by  him,  and 
such  costs  shall  be  paid  to  the  solicitor  and  shall  be 
deemed  to  be  a  disbursement  of  the  Official  Guardian. 

*Vv  '^•'^  .Official  Guardian  shall  once  in  everv  six 
months  file  in  the  office  of  the  Accountant  a  .statement 
verified  by  his  affidavit  showing  in  detail  all  costs  re- 
ceived by  him  as  Official  Guardian  during  the  next 
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preceding  six  months  and  the  names  of  the  actions  and  '"■  "*• 
matters  in  which  the  same  were  received,  together  with 
ihe  date  of  receipt. 

(12)  If  the  Lieutenant-Governor  in  Council  so  directs,  oaci.! 
the  Official  Guardian  sliall  not  directly  or  indirectly  prac-  lo"'?™'"'""'! 
tise  the  profession  of  the  law  as  counsel  or  solicitor  or  Ho'°i.™o"r°i'ii 
act  as  a  notary  public  or  conveyancer  or  do  any  matter  !o°mp«t.. 
of  conveyancing  or  prepare  any  paper  or  document  to 
be  used  in  any  conrt  of  Ontario  except  in  the  discharge 
of  Ms  duties  as  Official  Guardian  or  of  a  duty  which  may 
be  assigned  to  him  under  the  authority  of  this  Act. 

(IJ)  For  every  contravention  of  the  next  preceding  '•'■"•Jir. 
snbsection  the  Official  Guardian  shall  incur  a  penalty  of 

m. 

(14)  Unless  otherwise  ordered  by  the  Court  or  a  Judge  o«itui 

tie  Official  Guardian  shall  not  be  reijuired  to  give  security  no"io°gi»« 
for  the  ctysts  of  any  proceeding.  U™/.'"  '" 

(15)  The  Accountant  shall  on  or  before  the  15th  day  R""™  ^i 

of  January  in  every  year  transmit  to  the  Provincial  ^""Iik.  «t 
Secretary  a  statement  certified  by  him  to  be  a  true  state-  ob°°.V  "' 
ment,  showing  the  otate  of  the  Account  of  Official  Guar-  ''°"'"'"- 
liian  on  the  31st  day  of  the  next  preceding  December. 

(16)  When  a  new  Official  Guardian  is  appointed  he  n«w  o«eui 
shall  ipso  facto  become  and  be  by  virtue  of  his  appoint- 
ment guardian  ad  litem  of  all  infants  in  the  place  and 

ilead  of  his  predecessor  with  the  same  rights,  duties  and 
powers,  and  the  latter  or  his  executors  or  administrators 
shall  forthwith  deliver  to  the  new  Official  Guardian  all 
etters,  papers,  documents  and  books  in  his  or  their  pos- 
session or  power  relating  to  matters  in  which  such  pre- 
lecessor  acted  as  official  or  other  guardian  ad  litem  of 
nfants,  and  the  new  Official  Guardian  shall  forthwith 
ratify  all  persons  concerned  of  his  appointment.  3-4 
ieo-  V.  e.  19,  s.  106. 

By  wctlon  76.  provision  Is  made  for  the  appointment  iif  "  an  Offlrlal 
ruanllan  "  l.y  th#  Llputenant  Governor  In  Council.  Under  the  Judlca- 
««  AM,  1897,  a.  157,  provision  was  made  tor  the  appointment  of 
l»  Omclal  Guardian  aa  litem  o!  infants."  by  the  Lieutenant-Governor. 
»fcr  section  76  and  this  section  the  olllcial  title  of  the  officer  In 
"Mtion  Is  'The  oacla!  Guardian,"  .ind  hn  Is  appnlr.t.ibln  by  the 
ieutciuint<}overnor  in  Council.  It  is  to  be  presumed  that  "the 
Mai  Gnardlan  ad  litem  of  Infants,"  appointed  under  the  former  Act, 
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Is  now     the  Official  GuaicUaa,"  though  the  statute  does  not  say  ,o  ir 
termg.  ' 

The  Suitors  Pee  Fund  Account  referreii  to  In  sub-sec  6  Is  ihi- 
provided  tor  by  sec.  lOS  poal. 

ACCOUNTAST. 

105.— (1)  The  Accountant  of  the  Supreme  Court  shall 
he  a  corporation  sole  by  the  name  of  "  The  Acoouutaiit 
of  the  Supreme  Court  of  Ontario,"  and  as  such  corpora 
tion  sole  shall  have  perpetual  succession  and  may  sue  ami 
be  sued  and  may  plead  and  be  impleaded  in  any  of  Hi* 
Majesty's  Courts. 

(2)  All  money,  mortgages,  stocks,  securities  and  prti- 
perty  now  vested  in  the  Accountant,  as  such  corporation 
sole,  shall  continue  to  be  so  vested  in  him,  and  all  money 
m  Court  and  all  securities  in  which  money  paid  into 
Court  is  invested  shall  be  vested  in  him  as  such  corpora- 
tion sole,  subject  to  the  provisions  of  this  Act. 

(3)  Where  there  is  a  vacancy  in  the  office  of  Account- 
ant, such  officer  or  person  as  may  be  directed  by  the 
Rules  to  perform  the  duties  of  the  office  shall  be  deemed 
to  be  and  shall  have  all  fbe  powers  of  the  Accountant. 

(i)  The  e-spenses  of  the  Accountant's  office  includini; 
all  salaries  shall  be  the  first  charge  on  the  income  from 
the  funds  m  Court,  and  the  surplus  income  after  pay- 
ment of  such  interest  on  the  money  of  suitors  as  bv  the 
Rules  or  otherwise  is  directed  to  be  paid  shall  be  trans- 
ferred to  the  Smtors  Fee  Fund  Account.  3-4  Geo  V  c 
19,  s.  107. 

See  Hules  716-7S7. 


INVESTMENT  OP  COUBT  FUNDS. 

106  -(1)  The  Judges  of  the  Supreme  Court  mav  dele- 
nfrnnl"  "*  T^lJ^Tr.?^  themselves  appointed  for  that 
purpose,  to  be  called  The  Finance  Committee,  the  control 
and  management  of  the  money  in  Court  and  the  securities 
in  which  It  IS  invested  and  the  investment  of  such  monov. 

(•2)  Money  paid  into  Court  shall  be  invested  in  the 
name  of  the  Accountant,  or  if  there  is  no  A-^oimtant  -■- 
the  name  ot  such  officer  as  may  be  directed  bv  the  Ruie.-. 
and  may  be  invested  in  such  „f  the  secnrities  in  whiel,  a 


open  to  quel- 


INVESTMENT  Of   FINIIS  IN   COIRT.  28; 

trustee  may  under  The  Trustee  Act  invest,  as  may  from  »jj«- "". 
time  to  time  be  directed  by  the  Judges  of  the  Supreme  ^^^    ^ 
Court  or  by  tlie  Finance  Committee.  t'Vsi. 

(3)  The  Lieutenant-Governor  in  Council  may  direct  J^'^VoXc'it) 
that  any  part  of  such  money  wliich  is  available  for  in-  S'^'W". 
vestment  shall  be  invested  in  securities  issued  by  the 
Province  of  Ontario  or  in  securities  the  payment  of  which 

is  gnaranteed  by  it. 

(4)  Where  an  investment  in  debentures  of  a  munici-  nfb™tiirM 
pal  corporation  is  made,  the  validity  of  the  debentures  not  to  b. 
sliall  not  thereafter  be  open  to  question  but  they  shall  be  ""'" 
deemed  to  be  valid. 

(5)  Xhe  Judges  of  the  Supreme  Court  or  the  Finance  Tnin  mrpor. 
Committee  may  employ  a  trust  company  to  make  the  in-  .-mpiojed. 
vestments  of  money  paid  into  Court  on  such  terms  and 
conditioners  may  be  agreed  on.    3-4  Geo.  V.  c.  19,  s.  108. 

Tw  the  purpose  of  investing  the  moneys  in  Court,  arrangements 
bare  beeo  made  by  tlie  Court  with  the  Toronto  General  Trusts  Cor- 
pontloB.  These  arrangements  were  emtodiei]  in  the  former  J.  A.  Rule 
i!l.  Con.  Rule  191,  and  Rule  of  23rd  March.  1895.  Subject  to  this 
lectitm,  moneys  In  Court  rMn  only  be  invested  in  the  manner  provided 
for  in  tliose  Rulfs.  and  the  Court  will  not  ou  the  application  of  suitors 
tuthorite  the  Investment  of  moneys  in  Court  in  any  other  way:  see 
HtamUh'i  Tr»«(»,  18  Out.  327;  Re  Harrison,  IS  P.  R.  303. 

107.  All  money,  securities,  effects  and  real  or  personal  J'^'J^'J'  ,j;'°  • 
property  vested  in  or  held  by  the  Accountant  or  by  the  oSSiJ""' 
Official  Guardian  or  by  any  one  appointed  to  discharge  '"^i^Jj  \i  ^^ 
the  duties  of  either  of  them  shall  be  deemed  to  be  vested  ^m  in  "»« 
in  them  in  trust  for  His  Majesty,  but  may,  iievertlieless, 
lie  paid  out,  sold,  disposed  of,  assigned,  conveyed  or  dealt 
nth  in  accordance  with  any  statute  or  the  Rules,  or  witli 
iny  judRnient.  or  ortier  of  Court,  or  Order  of  the  Lieu- 
leuant-Ooveraor  in  (\iiiiicil  or  otherwise  as  heretofore 
ir  as  may  be  provided  or  directed  by  any  such  statute. 
ules.  .iudgnient,  order,  or  Order-in-Couucil.    .'5-4  (ieo. 
^■.  c.  19.  9. 101). 
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8T7ITORS  FEE  FUND  ,\('rr)rNT. 

108.  The  Suitors  Fee  Fund  Account  shall  l)e  keiit  and  f^^^"'  '"■ 
nanaffed  ns  may  from  time  to  time  be  directed  by  the 
•WjSrs  of  till'  Supreme  Court  or  the  Finance  Committee, 
ind  any  Dirisional  Court  or  any  .Tudge  of  the  Supreme 

inirt  may  apply  so  much  of  the  money  at  the  credit  of 
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the  account  as  may  be  necessary  for  the  protection  of 
any  infant  or  other  person  not  sui  juris  or  non  com,m 
mentis,  on  whose  behalf  proceedings  may  be  had  in  tV 
Court,  or  may  be  ordered  to  be  had  in  another  court  and 
may  also,  from  time  to  time,  order  to  be  paid,  out  of  the 
money  at  the  credit  of  the  account,  any  sum  required  to 
make  good  a  default  in  respect  to  anv  suitor's  monev  or 
securities  from  any  mistake,  act  or  omission  of  anv  officer 
of  the  Court,  but  such  payment  shall  not  prejudice  the 
right  to  require  the  officer  or  his  sureties  to  make  -oo,l 
the  loss  occasioned  by  the  mistake,  act  or  omission  ",4 
Oreo.  V.  c.  19,  s.  110. 

coMtltuted  bj-  .  fee  of  ten  cenl.  on  everv  bin  ^.-'.r'  l^J .,  '  '" 
«M,-  .„d  it  w„  provide..  tb..TJ"LS"'ruT/'.Z%%Ta„" 
m«n«ged  as  mey  from  time  to  time  be  directed  by  the  ron«.  ?„..  ^ 
«™.  at  the  credit  of  .ueb  account  sball  Tl^llSXZ'Z 
ma,  be  neceawry  for  tbe  protection  of  Infanta  and  otberperMnrno 
»ui  ;«rt.  on  whose  behalf  proceeding,  may  be  bad  In  Uie  S  n 
rjh^'p'*",  ''T.'  ■*  "*"«'  '»  •»  ^^^  otter  Court^^.  Thi?.e«l„ 
Tt  H?,  Tl"^  ^"""°  ™  ""^^  "W  «  Vict  c  8,  a.  5  "ao  tar  as 
it  directed  payment  of  any  fee  to  the  accou     ■■    Th.~  »!    .i,  i 

Is  still,  a  considerable  sum  at  the  cr"dT       tbr^rnT-  ^nS'  m 

.ecuo'n  of°'l:;anrbut""'no!'f'o''r''tr"""'  '°  "  ""^'^  '"  '"^  '- 
tiffs  from  tbe7rMibmty  to  o..  th  '"J'T  ""  ""''"'»  ''""■  ■""" 
defendants:  te  fZIII.  To'Vt  Tsf  '"™""'  ""  '*''*"  ■"  '■"'"' 

HULES  OF  COURT. 

.e^wr^^zr.s^^ro^s^--,- 
on.ii;„r;eTye'raiT:j;oi::nr.fei.;'rtiorir'  ^°"" '- 

ticel'ind'tte^cCcXr".:".""  """'  '"'""'^^  '"^  ""•«»  Chief  Jus- 

to  make  *ite.  f^.nl  °  ^^  ^°"'"'  »»■'  «"  '"»  barristersatlaw 
*rTons  or^L, lZ„?:r'  """^  '"'  *<^''  "■"  «■""  "'"^  "y  such 
1..V  ...  'i.e^.uZI'nh^s'J^e'Jco^r.Tec'Ylo'""^  ^'"''  "  "  "'"-" 

under  this  power:  ^e^noL'io'se^^Vs,  l^^  p'^TJo"^"'"  ''""^  "'=^^ 
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RulM  ol  the  Court  are  aot  to  be  conatrued  aa  bavlng  a  retroactive  Bk.  io9. 
(iKt,  K  as  to  deprive  any  suitor  of  any  vested  right  or  Interest  be 
mir  have  acquired  at  the  ttma  of  their  belns  passed:  /»Iand  v. 
im(ff»th,  1*  P-  R'  8;  but  where  they  merely  affect  procedure,  they 
riu  tM  b«ld  to  apply  to  all  pending  actions:  lb.;  Spence  v.  O.  T,  Ry., 
i:  P.  R.  172;  but  see  MrQilHvray  v.  Lindaay,  16  P.  R.  11;  Damn  v. 
/nr«H,  49  8.  C.  R.  88. 

By  the  Judicature  Act.  1913  (3-4  Geo.  V..  c.  19)  s.  103,  It  appeara  that 
ihe  Hon.  Mr.  Justice  Mtddleton  was  empowered  to  frame  ttuU^s,  and 
tulli  of  fees  aod  dlsborsements.  which,  when  approved  by  the 
Uenteauit-Qovernor  tn  Council,  were  to  take  effect  as  If  embodied  In 
that  Act  from  the  day  named  by  the  Lieutenant-Governor  by  proclama- 
tion. The  Hulen  referred  to  In  that  section  were  approved  and  came 
Into  force  on  the  arst  day  of  September,  1913;  see  Ontario  Oazftt'-. 
m3,  p.  HI.    For  these  Rulea,  and  Tariffs:  see  poat,  p.  311.  et  geq. 


BULKS  OF  COURT. 

109.— (1)  Tlie  Judges  of  the  Supreme  Court  may  at 
any  time  amend  or  repeal  any  of  the  Rules  and  may 
make  any  further  or  additional  Rules  for  carrying  this 
Act  into  effect,  and  in  particular  for — 

(a)  regulating  the  sittings  of  the  Divisional  Courts 
and  of  the  Judges  of  the  High  Court  Division 
sitting  in  Court  or  in  Chambers ; 

(h)  regulating  the  pleading,  practice,  and  procedure 
ii^  the  Supreme  Court  and  the  Divisioiis  there- 

'"''  of  and  in  the  Divisional  Courts,  and  in  the 
county  and  surrogate  Courts ; 

District  Courts  are  included  In  this  sub-aectlon:  see  sec  2.  The 
NTliIonai  Courts  referred  to  are  the  Divisional  Courts  of  the  Appel- 
li*  DlThtoa. 

(c)  allowing  service  out  of  Ontario;  J 

See  Rule*  25  et  aeq. 

{d)  prescribing  the  fees  and  charges  of  special  exam- 
iners and  stenographic  reporters; 
See  Tariff  B,  as  to  fees  of  special  examiners. 

(e)  fixing  the  vacations ; 

See  Hule  177. 
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(/)  empowering  the  Master  in  CUambers.  or  any  Empowwini 
officer  sitting  for  him  or  in  his  stead  or  the  cfc.in'b«r.. 
judges  of  tlie   countv  courts,   other  than  a  irani.n 
judge  of  the  County  Court  of  the  County  of ''"""" 
York,  or  the  local  masters  in  respect  of  actions 
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brought  in  their  counties,  to  do  any  such  thin^', 
and  to  transact  any  such  business,  and  to  i.\. 
ercise  any  such  authority  and  jurisdiction  iu 
respect  of  the  same  as  by  virtue  of  any  sta 
tnte  or  custom,  or  by  the  Rules,  are  or  niuv 
be  done,  transacted  or  exercised  by  a  Jiuij,/,. 
of  the  High  Court  Division  sitting  in  Cham- 
bers, as  shall  be  specified  in  any  such  rule 
except  in  respect  of  matters  relating  to— 
(i)  the  liberty  of  the  subject; 

(ii)  appeals  and  applications  in  the  nature  of 
appeals ; 

(iii)  proceedings  under  The  Lunacy  Act,- 
(iv)  applications  for  advice  under  The  Tim 
tee  Act; 

(v)  matters  affecting  the  custody  of  children; 
(vi)  proceedings  enabling  infants  to  make 
binding  settlements  of  their  real  and 
personal  property  on  marriage; 
(g)  generally,  for  regulating  any  matters  relating 
to  the  practice  and  procedure  of  the  courts 
mentioned  in  clause  (ft),  or  to  the  duties  of 
the  officers  thereof,  or  to  the  costs  of  proceed- 
mgs  therein;  and  every  other  matter  deemed 
expedient  for  the  better  attaining  the  ends  of 
justice,  advancing  the  remedies  of  suitors,  and 
carrying  into  effect  the  provisions  of  this  Art 
and  of  all  other  Acts  respecting  such  courts; 
(h)  subject  to  the  approval  of  U,e  Lieutenant-Gov- 
ernor m  Council  for  making  rules  from  time 
to  time  regulating  all  fees  payable  to  tlie 
Crown  in  respect  of  proceedings  in  any  Court. 
(2)  Where  any  provisions  in  respect  of  the  practice  or 
procedureo  any  ...urt,  the  jurisdiction  of  wUc'h  fs  volt^d 
R„lil    ^"Py'^^Court,  are  contained  in  anv  statute. 

extent  that  may  be  deemed  necessarv  for  adapting  the 
same  to  snch  court  unle.s.  in  the  case  of  an  Act  he  '" 
after  passed,  that  power  is  expressly  excluded 
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(3)  Any  provisions  relating  to  the  payment,  transfer  •«■•  "•■ 
ordtposit  into,  or  in,  or  out  of  anv  court  of  any  monev  „    . , 
or  property,  or  to  the  dealing  tlicrcwith,  shall,  for  the  ;°  p«»»»i 
pnipoaes  ot  this  section,  be  ileemed  to  be  provisions  <-'»»"  »' 
reWhig  to  prartice  and  procedure.    3-4  Geo.  V.  i'.  I'J,  """"'■ 
s.  111. 

CIUH  (/)  8m  Hutfl  207-210. 

The  Judicature  Act.  1S97,  s.  122.  Included  among  the  excepted 
Diittffi,  "questions  submitted  for  the  opinion  of  tbe  Court  In  the 
form  <f  ipeclal  cases  on  the  part  of  such  persons  as  may  by  them- 
KlTH.  their  committees  or  guardians  or  otherwise  concur  therein;" 
bit  tt«  RMtet  made  under  this  sub-sectton  do  not  appear  to  authorize 
theCnnty  Court  Judges  or  offlcers  named,  to  entertain  such  matters: 
u  to  County  and  District  Court  Judges,  however,  see  post.  8.  114. 

Clsuie  (0)  See  Rulet  pott,  pattim, 

Cluaa  {X)  See  the  TarIC  B.,  infra;  and  as  to  power  to  Impose  tees, 
tttlnttitute  of  Patent  AgentB  v.  Lot-kuood,  1894,  A.  C.  347;  but  see 
miM  I.  ne  IHil».  1914.  A.  C.  176. 

SllMectlOtt  (2).    To  the  same  effect  as  Eng.  J.  A.,  1875,  s.  24. 

S«  Wllllimi  y.  aoote,  1897,  1  Q.  B,  471. 

The  operation  of  this  soctlon  Is  probably  now  very  limited,  as 
mrly  all  the  statutory  enactments  regulating  practice  and  procedure 
Id  luy  of  the  Courts  existing  prior  to  Out.  J.  A.,  1881.  whose  Jurisdic- 
tion li  now  vested  In  the  Supreme  Court  were,  at  the  time  of  the  Re- 
viilofli  of  the  Statutes  In  1887  and  1897,  Intended  to  be  embodied  In 
tte  CeiiolUaled  Rules.  For  an  Instance  In  which  the  Rulet  varied  a 
Itltlt^  we  Jud.  Act,  1897,  s.  128  and  former  C,  R.  8. 

ailHMAlon  (3).    See  Eng.  Jud.  Act,  18711,  s,  24. 

110.— (1)  The  Lieutenant-Qovernor   in  Council   may  o],"',*"*"'' 
from  time  to  time  authorize  the  Chief  Justices,  including '»  coimcu 
the  Chancellor,  if  any,  and  any  one  or  more  of  the  other  ""•"n 
Judges  of  the  Supreme  Court  and  the  Treasurer  of  the  «">''•'•'•»'"'' 
Uw  Society  of  Upper  Canada  and  any  two  barristers-  "'*•"'  "■ 
at-law  of  Ontario  to  make  Bules  under  this  Act;  and 
every  appointment  so  made  shall  continue  for  the  time 
specified  in  the  order  in  council. 

(2)  The  persons  so  appointed,  or  any  three  of  them,  •:«"'  <•' 
may  make  siii'h  rules,  and  they  shall  have  the  same  effect  ™«S'  " 
as  if  made  under  section  109.   3-4  Geo.  V.  c.  19,  s.  112. 


COUNCIL  OF  JUDGES. 


111.— (1)  A  Council  of  the  .Tudges  of  the  Supreme  cuneu 
Court,  of  which  due  notice  shall  Ije  given  to  all  of  them,  °'  ■'°'""- 
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•jei.  lu.  shall  ageemble  once  at  least  in  every  year,  on  such  day 
as  shaJl  be  fixed  by  the  Lieutenant-Oovernor  in  Councii. 
for  the  purpose  of  considering  the  operation  of  tliis 
Act  and  of  the  Enles.  and  tlie  worlcing  of  the  offices  and 
tlie  arrangements  relative  to  the  duties  of  the  officers  of 
the  Court,  and  of  enquiring  and  examiniuK  into  any 
defects  which  may  appear  to  exist  in  the  system  of  pni- 
cedure  or  the  administration  of  justice  in  the  Suprume 
Court  or  in  any  other  court,  or  by  any  other  authority. 

(2)  The  Council  shall  report  to  the  Lieutenant-Gi)\  ■ 
ernor  what  amendments  or  alterations,  if  any,  it  would 
be  expedient  to  make  in  this  Act,  or  otherwise  relating 
to  the  administration  of  justice,  and  what  other  provi- 
sion,  if  any,  which  cannot  be  carried  into  effect  without 
lesrislative  authority  it  wonid  be  expedient  to  make  for 
the  better  administration  of  justice. 

iS'"'"°M..  (3)  An  extraordinary  council  for  the  purposes  men- 
tioned in  subsection  (1)  may  also  at  any  time  be  con- 
vened by  the  Lieutenant-Governor  in  Council.  3-4  Geo 
Y.  c.  19,  s.  113. 

DEUSOATIOK  0»  P0WBB8  OF  JUDGES. 

(1)  Where  by  this  or  any  other  Act  any  power 
or  authority  is  conferred  upon  the  Judges  of  the  Su- 
preme Court  or  upon  the  Judges  of  the  High  Court 
Division  as  a  body,  they  may  respectivelv  delegate  such 
power  or  authority  to  a  committee  of  themselves,  and 
when  It  is  eX6rcised  by  the  committee  the  acts  done  bv 
the  committee  shill  have  the  same  effect  as  if  thev  had 
bten  done  by  the  body  by  which  the  committee  was 
appointed. 

(2)  The  presence  of  a  majority  of  the  members  of  the 
committee  shall  be  necessaiy  to  constitute  a  quorum  for 
tlie  transaction  of  business. 

(3)  Subsection  (1)  shaH  not  apply  to  the  making  of 
tfules  under  the  powers  conferred  by  section  109  or  to 
a  Council  of  the  Judges  provided  for  by  section  111  U 
Geo.  V.  c.  19,  s.  114. 

QUORUM  OF  MEETINGS  OF  JUDGES. 

113.  Where  by  this  Act  any  power  is  conferred  on  the 
judges  of  the  Supreme  Court  or  of  the  High  Court  Divi- 
sion the  power  may  be  exercised  at  a  meeting  duly  called 
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It  which  in  the  case  of  the  Supreme  Conit  at  least  seven  »«■•  "'• 
of  th»  judg--*  are  pres<  nt,  and  in  the  case  of  the  High 
Conrt  Division  at  least  five  of  the  judges  are  present. 
34  Geo.  V.  e.  19,  s.  IIG. 

UX;AL  JUIXIE8  OF  THE  HIGH  COURT  DIVISION. 

114.  Except  in  the  County  of  York,  every  judge  of  a  '"••xr 
comity  court  shall  be  a  Judge  of  the  High  Court  Uivi-  Sd?-  w  i» 
sion  for  the  purposes  of  his  jurisdiction  in  actions  in  i™*!  c'd"* 
tlw  Supreme  Court;  and  in  the  exercise  of  such  jnrisdic- 
tion  may  be  styled  a  Local  Judge  of  the  Supreme  Court, 
and  shall,  in  all  causes  and  actions  in  *hc  Supreme  Court, 
have,  subject  to  the  Bnles,  power  and  authority  to  do 
tud  perform  all  such  acts  and  transact  all  such  business 
it  respect  to  matters  and  causes  in  or  before  the  High 
Coart  Diviiiun  as  he  is  or  may  lie  by  statute  or  the  Rules 
empowered  to  do  and  perform.    3-4  Geo.  V.  c.  19,  s.  IKi. 

JidSM  H  Olstrlet  Courts  are  IncludMl:  am  aKPra,  a.  2. 

Sm  Bote«  to  Rulet  209,  210. 

Under  the  Rules  of  1897,  tt  was  held  thitt  notwltbatandlng  any- 
tblu  la  this  sectton,  Judges  o(  County,  and  District,  Courts  who  were 
U>ctl  Judgaa  of  the  High  Court  had  no  JurladlcUon  to  deal  with  ap- 
pUtstlou  under  Me  Vendors  aad  i>iin;ka<ert  Act  (R.  S.  O.  c.  JM).  or 
untoWe  Um  rides  Act  (H.  8.  O.  e.  IM) :  Ke  MUehell  <e  JVIe  Flotteer 
Slam  Umimliaa  Co..  31  Ont.  642;  but  under  th»  Allies  aa  now 
tnia«d.  tt  would  seem  that  a  Judge  of  a  County,  or  District,  i'4)urt, 
mil  have  sueh  Jurisdiction  In  such  matters.'  where  all  parties  reside 
litis  county,  or  agree  that  the  same  may  lie  heard  before  bim:  see 
Rtkm  ID. 

SBEBIFFB,  ETC. 

116.  Sheriffs,  deputy  sheriffs,  giiolers,  constables  and  ;'";iJ;- 
other  peace  officers,  shall  aid,  assist  and  obey  the  Court  ''°"''«>"j 
and  the  Judges  thereof  in  tlie  exercise  of  the  jurisdiction  it- 'court, 
conferred  by  this  Act,  and  otherwise,  whenever  by  the 
Rules  or  by  the  order  of  the  Court  or  of  a  Judge  required 
so  to  do.     ,1-4  Geo.  V.  c.  19,  s.  117. 


116.  All  gaols  in  Ontario  shall  be  prisons  of  the  Court.  "*»'•  ">  '" 
34  Geo.  V.c.  19,8.118.  &"' °"'" 


OATUS   AND   AFFIDAVITS. 

117.  Every  officer  of  the  Supreme  Court  shall,  for  the  Adminjur..^^ 
pnrposes  of  any  proceeding  directed  by  a  Judge  of  the '' " 
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Court  or  by  a  Diviaional  Court  to  !>«  taken  before  him. 
have  power  to  adminiiter  oaths,  to  take  affidavits,  niitl 
to  examine  parties  and  witnesses  as  the  Court  or  JuiIkf 
may  direct.    3  4  Geo.  V.  c.  19,  s.  119. 

wiTsiss  rzxs. 

118.  A  public  official  or  other  witness  subpu-imed  or 
called  upon  to  produce  before  any  court  or  other  trihiiiiiil 
any  public  or  other  document  shall  not  be  entitled  to  iiKiri' 
than  ordinary  witness  fees,  unless  the  court  or  other 
tribunal  otherwise  orders.    34  Geo.  V.  c.  19,  s.  120. 

PROVISIONS  APPLICABLE  TO  OOCKTY  C0VBT8. 

119.  In  addition  to  the  provisions  of  this  Act  wliicli 
are  expressly  made  applicable  to  all  courts  or  cmintv 
courts  or  are  otherwise  by  their  terms  so  applicable,  sci' 
tions  24,  32,  34,  36,  50  to  52,  58  to  62,  71,  72,  74,  115  ami 
116  shall  mutatis  mutandis  applv  to  the  county  courts 
3-4  Geo.  V.  c.  19,  s.  121. 

C0MMI8B10K8  rOB  HOLDINO  8ITTINQ8,  BTC- 

130.  This  Act  shall  not  affect  the  power  to  issue  com- 
missions for  the  discharge  of  civil  or  criminal  busine.s.s 
on  circuit  or  otherwise;  or  the  authority  of  a  judge  or  a 
retired  judge  of  any  of  the  superior  courts,  or  a  jud^c 
of  a  county  court,  or  one  of  His  Majesty's  Coun.sel 
learned  in  the  law,  to  preside  without  any  commission 
at  any  sittings  for  the  trial  of  civil  causes,  matters  and 
issues  or  for  the  trial  of  criminal  matters  and  proceed 
ings;  and  any  such  judge  or  counsel  shall  have  the  siuiie 
authority  to  preside  at  and  to  bold  any  such  sittings  as 
a  Judge  of  the  High  Court  Division;  and  when  so  pro 
siding  with  or  without  a  commission,  or  when  holding- 
any  such  sittings,  shall  be  deemed  to  constitute  the  court. 
•i-4  Geo.  V.  c.  19,  s.  122. 

See  notes  to  as.  45,  49,  tupra. 

ACCESS  TO  CERTAIN  BOOKS. 

121---(1)  Every  person  shall  have  access  to  and  he 
entitled  to  inspect  the  books  of  the  Supreme  Court  and 
ot  the  county  courts,  containing  records  or  entries  of  the 
writs  issued,  judgments  entered,  and  chattel  raortga.ires 
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ud  bills  of  »ale  filed ;  anU  no  |)ergon  deiiirinK  8Urli  acveHa  ?^'- '" 
or  iupertion  •hall  be  reqiiiretl.  at  u  cnmlition  of  hifi 
rixbt  tiiereto,  to  furtiiHh  the  names  of  the  parties  or  the 
stjrle  of  tlie  tauses  or  matters  in  retpvut  of  which  snch 
accesi  or  inspection  is  souKht. 

(2)  Everj-  ofBcer  having  the  charge  or  cnstody  of  any  rn>4o«ion_ 
inch  book  shall  npon  request  (iroduce  for  instiectinn  any  m,*«T 
writ  of  summons  or  copy  thereof  so  issued,  and  nny 
judgment  roll,  or  chattel  mortKage,  or  bill  of  sale  '^'    :  !i  <1 
is  bii  office,  oi  of  which  records  or  entries  are,  >•}.   i    r. 
reqnircd  to  be  kept  in  such  book. 

(3)  The  fees  payable  in  respect  of  such  ii-i  twin  •  ■•  i 
shall  be  25  cents  for  a  general  search,  and  I0  '"itti  fo-  " '" 
each  writ  of  summons,  judgment  roll,  chatt  'I  nun'ita-^c 
or  bill  of  sale  inspected,  and  10  cents  per  fi<li.)  ilml'  .uh 
lie  payable  for  all  extracts,  whether  made  by  tho  p,  ison 
miking  the  searoh  or  hv  the  oflScer.  .1-4  Geo.  V.  v.  V.K 
s.  123. 

9»  llw  ■«.  132,  P0<(. 


FLKAWNOS  TO  BE  IS  EXQMSn. 

122.  Writs,  pleadings  and   proceedings  in  all    courts  wnn.  pbad- 
shall  be  in  the  English  language  only,  but  the  proper  or  i'SiSi  '"°' 
known  names  of  writs  or  other  process,  or  technical  ilii'' '"  '"' 
words,  may  be  in  the  same  language  as  has  been  com- 
monly used.   B.  S.  0. 1897,  c.  324,  s.  1. 

nil  Mctlon  1>  bued  on  Imp.  Statutn,  4  Oeo.  II.  c.  2<.  ■.  1.  Bnil 
1  0«.  II.  c.  14,  I.  5. 

DBMISE  OF  CBOWN. 

123.  No  action  or  other  proceeding  in  any  court  shall  "'"i"  <•' 

be  discontinued  or  determined  by  reason  of  thr  demise  •«'ct°p"5iiiri 
of  the  Crown,  but  the  same  shall  be  proceeded  with  as  if  ■"""""""• 
such  demise  had  not  happened.  R.  S.  0. 1897,  c.  324,  s.  2. 
Thli  secUon  Is  based  oa  1  Edw.  VI.  c.  V.  a.  l.  and  I  Anne.  c.  2. 
>  t.  But  (or  this  provision  the  proceedings  In  an  action  would,  on  the 
demise  of  the  Crown.  c6me  to  an  end,  and  have  to  be  commenced 
it  nim:  see  also  R,  8.  C.  c.  101.  s.  5. 


SERVICE  OF  PB0CES8  ON  THE  LOBd's  DAY. 

124.  No  person  npon  the  Lord's  Dav  shall  serve  or  s.rrie.  ot 
execute,  or  cause  to  be  served  or  executed,  any  writ,  KYd."," 
process,  warrant,  order  or  judgment,  except  in  cases  of  i""'""' 
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»"•  "»•  treason,  felony,  or  breach  of  the  peace,  and  the  service 
of  every  sncli  writ,  process,  wan-ant,  order  or  iudiarment 
on  the  Lord's  Day  shall  be  void,  and  the  person  so  seiv. 
inir  or  executing  the  same  shall  be  as  liable  to  the  suit 
of  the  party  grieved,  and  to  answer  damages  to  him  for 
doing  thereof,  as  if  he  had  done  the  same  without  any 
writ,  process,  warrant,  order  or  judgment.  H.  S.  0  18'I7 
c.  324,  s.  3. 

This  section  is  based  on  29  Car.  II,  c.  7,  s.  6. 

Before  tills  Act  ministerial  acta  done  in  civil  actions  on  Sunday 
were  valid:  Pit  v.  Welly.  2  Bulst.  72;  but  since  the  Act  service  of 
any  civil  process  on  Sunday  la  absolutely  void:  Wilson  v.  Tucker 
1696.  1  SaJli.  78;  and  cannot  be  validated  by  waiver:  Taylor  v  Phii- 
llpt.  1802.  3  East  165;  6  B.  R.  575:  but  not  If  the  service  Is  effected 
through  the  Post:  Big.  v.  Leominster.  Intra. 

A  writ  tested  on  Sunday  is  null  and  void:  but  it  the  writ  is 
correctly  tested,  and  the  copy  served  Is  erroneously  tested  on  Sun 
day,  that  Is  a  mere  irrepilarily:  Corrall  v.  Foulket,  1848,  5  D.  «  L.  590 

A  pleading:  Warren  v.  Roe.  18J6,  8  D.  «  R.  342;  Good  tltlf  ,1 
Mortimer  v.  ,Vo  title.  1822,  2  D.  »  R.  232;  and  notice  of  flllng  a  plead- 
ing: floteru  V.  Monkhouse.  1807,  8  East.  547;  9  R.  R.  497;  a  notlci-  to 
produce:  Uughei  v.  Build.  S  Dowl.  315;  and  a  notice  of  appeal-  J/il,* 

;«f  ?!;°"'  ""^^  ^  "■  =•  ""■   ^^  ^-  T-  1002;  Beg.  v.  Leomlml.r. 
186.i,  2  B.  «  S.  391,  come  within  the  meaning  of  "  process." 

A  debtor  cannot  be  arrested  on  Sunday,  tut  '«  he  escape  he  may 
be  retaken  on  Sunday:  Anon,  1704,  S  Mod.  231,  »jr*er  v.  *oore  1705 
2  Salt.  626;  but  not  if  he  has  been  volunurlly  liberated:  Feather- 
•tonehaugh  v.  A(*in.on,  1735,  Barnes  373.  even  though  there  be  a  de- 
tainer at  the  suit  of  another  person  In  the  Sherlrs  hands-  A.tkinton 
v.  Jameson,  1792,  5  T.  R.  26.  But  a  debtor  unlawfully  arrested  on 
Sunday  may  on  a  subsequent  day  be  validly  deUined  under  process 
Issued  by  another  creditor,  without  collusion:  In  re  Bamtden,  1846  15 
i..  J.  M.  C.  113;  aooper  v.  Lone,  1867,  6  H.  L.  Cas.  443. 

An  arrest  made,  or  process  served,  on  Sunday,  may  be  set  aside  on 
motion,  and  the  prisoner  discharged:  A(*in.on  v.  Jameson,  supra- 
and  «n  Mtion  will  lie  against  the  Sheriff  for  trespass:  Wilson  v.  Out- 
tery,  1695,  5  Mod.  95;  1  Salk.  78. 

p^lfw'.?,"/""'.""'"™'"  °'  '^'""^  ""J"  "=  ™"'"1'  ■»»<'«  0°  Sunday: 
Ex  p.  Whitchurch,  1792,  1  Atk.  55. 

In  Wenh  v.  London  .t  Westminster  Loan  Co.,  6  T.  L.  R.  621,  522;  and 
see  Chita  V.  Edwards,  1909,  2  K.  B.  753. 

rt.v*  ;°""','°  """  "  ■""  ■•  process."  and  may  be  validly  served  on  Sun- 
day: ,Sonor»(cr  V.  .VOK,  lo  L.  T.  157. 

ACTIONS  ON   BONDS. 

LV.','"."'.!"  125.— (1)  In  an  action  commenced  or  prosecuted  in 

ri:K"'„°*'  a°y  ™"rt  upon  a  bond  for  non-performance  of  anv  cove- 

"".^he,  ..  "f° .*  or  agreement  in  any  indenture,  deed  or  writing,  the 

».  pi«.«.  plaintiff  may  assign  as  many  breaches  as  he  thinks  fit. 


ACTIOKS  ON  BONDS. 


295 


and,  upon  trial  of  such  action,  not  only  such  damages  *«■  "»• 
and  costs  as  have  heretofore  been  usually  assessed  shall  ■'•"•i"  ••"j 
be  assessed,  but  also  damages  for  such  of  the  breaches 
so  assigned  as  the  plaintiff  upon  the  trial  of  the  issues 
shall  prove,  and  the  like  judgment. shall  be  entered  as 
lieretofore  in  such  action. 

(2)  If  judgment  is  given  for  the  plaintiff  by  confession  \"-^i"„'"' 
or  default  he  may  suggest  as  many  breaches  of  the  cove-  '■"  pi'i"'"'- 
nants  and  agreements  as  he  thinks  fit,  and  the  damages  ""  >•  ■"•"' 
that  he  shall  have  sustained  thereby  shall  be  assessed ;  hl'"hu". 
and  if  the  defendant  after  such  judgment  entered,  and 

before  any  execution  executed,  pays  into  the  court  in  w'^J"™- 
which  the  action  is  brought  to  the  use  of  the  plaintiflf  ™",,*"J,e„. 
snch  damages  so  to  be  assessed  by  reason  of  all  or  any  "°,°^" '" 
of  the  breaches  of  such  covenants  or  agreements,  together 
with  the  costs  of  suit,  a  stay  of  execution  on  the  judgment 
shall  be  entered  upon  record. 

(3)  If,  by  reason  of  any  execution  executed  the  plain-  Joimmi 
tiff  or  his  executors  or  administrators  are  fully  paid  or  "ni"!?'  ° 
satisfied,  all  such  damages  so  to  be  assessed,  together  ?"«'?'"'" 
ifith  his  or  their  costs  of  suit,  and  all  reasonable  charges 

lod  expenses  for  executing  the  execution,  the  body,  land 

)!•  goods  of  the  defendant  shall  be  thereupon  forthwith 

iischarged  from  the  execution,  which  shall  likewise  be 

ratered  upon  record ;  but  such  judgment  shall,  neverthe- 

ess,  remain,  continue,  and  be  as  a  further  security  to 

inswer  to  the  plaintiflf  and  his  executors  or  administra- 

ors  such  damages  as  shall  or  may  be  sustained  for  fur- 

her  breach  of  any  covenant  or  agreement  in  the  same 

ndentnre,  deed  or  writing  contained  upon  which  the 

ilaintiff  may  apply  to  the  court  in  which  judgment  is  And  pi.i.iirr 

Dtered  for  leave  to  issue  execution  upon  the  judgment  ";„V?«™!° 

igainst  the  defendant,  or  his  executors  or  administrators,  il'i™;!;',"' 

nggesting  other  breaches  of  the  covenants  or  agree- 

Mnts,  and  to  call  unon  him  or  them  to  show  cause  why 

lecntion  shall  not  be  awarded  upon  the  judgment,  upon 

™ch  the  court  shall  make  such  order  as  may  be  deemed 

nst. 

(*)  Upon  payment  or  satisfaction  of  such  future  dam-  ■*»'j»  '•"" 
«es,  costs  and  charges  all  further  proceedings  on  the  '° 
Mgment  arc  again  to  be  stayed,  and  so  toties  quoties. 
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s.«.  US.       and  the  defendant,  his  body,  land  or  goods  Bliall  b»'  dis 
charged  out  of  execution.    R.  S.  O.  1897,  e.  324,  s.  4. 

Common  L.«  Originally  the  pen»l  sum  mantloned  In  a  bond  was  recsrerable  on 
bmd."  '°  tlo'*"!'  "'  Common  Law ;  but  Coorta  of  Bualty  eatabllalied  a  praitire 
of  relieving  the  obligor  In  certain  cases  from  payment  of  tbe  ponaUv 
on  hla  paying  the  amount  Intended  to  be  secured.  In  order  to  save 
obllgora  the  neces»lty  a!  going  Into  Equity  for  relief,  two  statutes 
were  passed,  viz.:  8-9  W.  3.  c.  11,  s.  8,  from  which  this  section  Is  ile 
rived;  and  4  «  U  Anne  r.  3  (c.  16.  according  to  RutThead).  ss.  12  l:; 
(from  which  s.  12»  poal  Is  derlvedl.  so  that  thereafter  an  obllRor 
might  obtain  the  same  relief  at  law  as  he  could  In  equity.  Tliis 
section  applies  to  all  bonds  given  to  secure  the  performance  of  divers 
acts  or  obligations.  It  does  not  apply  to  bonds  given  lor  the  kt 
formanre  of  a  single  act.  for  In  such  cawe,  only  one  breach  can  be 
assigned:  see  ptr  Bramwell,  B..  Prealon  v.  Dania,  h.  R.  S  Bi  at  p  -l 
and  see  1  Saund.  Pig.  (5th  .\m,  ed.),  661. 

A  bond  conditioned  for  payment  of  a  sum  certain  la  not  within 
this  section:  Jfurroj,  v.  Lord  Stair,  2  B.  *  C.  90;  nor  Is  a  ball  bond 
Ifoodi,  V.  Pheaiant,  2  B.  «  P.  446;  McKatMe  y.  ReiUy.  13  U.  C  Q  li 
197;  nor  a  bond  conditioned  not  to  trespass:  BtricMand  v.  -WiUian,, 
1899.  ]  Q.  B.  382;  80  L.  T.  4,  the  penalty  in  such  a  case  being  liquidate,! 
damages;  neither  is  a  replevin  bond:  Bletcher  v.  Bum  "4  U  C  Q  II 
259,  under  C.  R.  1073,  such  a  bond  was  within  the  statuti,  but  that  7f«l, 
has  not  been  continued.  An  appeal  bond  is  within  this  section-  Apple- 
by V.  Turner,  19  P.  R.  146,  176. 

,tt  ''???  '"''.."'*  ''»!""™l  of  «  »"■"  »'  money  by  Instalmenu,  is 
jvlthln  this  section:  SJor  Life  v.  Southgate,  18  P.  R.  ni;  but  a  bond 
for  payment  of  a  sum  of  money  subject  to  a  condition  that  a  smaller 
sum  if  punctually  paid  by  instalments,  would  be  accepted  In  satis 
faction,  is  not:  see  BotMfous  v.  Ryiot.  3  Burr.  1370;  because  that  i- 
not  a  condition  against  which  a  Court  of  Equity  would  relieve. 

..tionVoV   ,h.'°  "'l,'''^"^^,'''  °">''; /•'«■'  the  matter,  mentioned  in  this  section. 

'  "  ^    "^       L?  proceedings  in  an  aetlon  on  a  bond  are  the  same  a. 

In  an  ordinary  action:  Star  M/e,  ttc  v.  Bouthfate,  18  P.  R.  151 
Applety  ,^  Turner.  19  P.  R.  145,  176.    Where  the  action  is  brought  on 

clato  th!',"n  "  ""'.'"  "!,'  "'"°°'  «"  '"""■•"■""t  <"  the  writ  sh  u  d 
aLJ  ol.^™        amount  Of  the  penalty,  and  allege  the  breach  or  breaches 

event  of  de,"»?  "  ""  •"""""  *"•  '">  "■"«'  '""««•  •-  "■» 
event  of  default  of  appearance,  a  statement  of  claim  appears  to  be 

Z  2,f^f    Of  defence.  Judgment,  it  would  seem,  must  be  obtained, 

t,  Id2  '  ,■  ?"'■'"•  °°''  "'"  **  '"  ""^  ""'  ""O""'  of  the  penally. 
IZ^rl     T   ""*  "'""  '"'  «"««"0h  of  the  condition,  and  ot  the 

When  the  action  comes  on  lor  assessment  of  damages,  the  dan,.ige. 
IsseS  "  """""^  '"  """^''  "<"■""=»  '^  toT  issued  "™"u; 

enlered^'rldtli'/.h'!.'"'"""    '*"'*   '™"'"''    ""   J^IP-ent   shoubl    U 
TJZ  thereof  an7crtr"'  ""'  "'"""'^  ^^«""""  '°  '--  '"  '" 
For  forms  of  Judgment,  see  H.  «  I,.  Forms,  Nos.  884.887. 
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128.  Where  there  arp  mutual  debts  Mwpeu  the  plain-  .M»tu.i  debi> 
tiff  and  defendant,  or,  if  either  party  sue  or  bo  sued  as  L'«.i'n»i"ih°°'' 
fxwotor  or  administrator,  where  there  are  mutual  debts  """' 
between  the  testator  or  intestati    and  either  party  one 
debt  may  be  set  against  the  other.    R.  H.  0.  1897,  c  :!24, 
s.  5. 

This  section  is  founded  on  2  Geo.  II.  c  22,  s.  ]?,. 

Set-off  and  couoterelaim  in  our  practice  remaio  in  tliuir  nature  set  off  and 
different,  a  aet-olf  may  be  a  defence,  but  a  counterclaim  cannot.  The  '"""''■r  claim 
latter  is  In  effect  a  cro««  action  for  relief,  which  cannot  be  obtained 
Id  the  plaintiff's  action;  and  tJie  costs  of  an  action  and  counterclaim 
are  usually  dealt  with  as  if  they  were  separate  actions— whereas,  a 
set-off  where  proved  is  not  only  a  defence  to  the  plaintiff's  action, 
but  if  It  exceed  the  plalntitTs  claim  the  defendant  la  entitled  under 
sec.  US  iji/ri.  to  judgment  for  the  excces  against  the  plaintiff:  s#^ 
ij'ifei  V.  I^cagravt.  19  O.  L.  R.  216. 

1J7.— (1)   Mutual  debts  may  be  set  uffainst  each  otlier.  Moin.i  debt, 
notwithstantiinj;  that  such  debts  are  deemed  in  law  to  ije  "iXMh'on." 
of  a  different  nature,  exeept  where  either  of  the  debts  ?^i™r„'r'' 
shall  accrue  by  reason  of  a  penalty  contained  in  any  bond  '""'"^ 
or  spccitflty. 

(2)  Where  either  the  debt  for  which  the  action  is  ji.dKra,„t 
bronRht,  or  the  debt  intended  to  be  set  against  the  same,  °,l!ii!n'°e''d,.e 
has  accrued  by  reason  of  any  such  penalty  the  debt  in-  *""  '"  "" 
tended  to  be  set  off  shall  be  pleaded,  and  it  shall  be 
shown  by  the  pleading  how  much  is  truly  and  justly  due 
on  either  side;  and  if  the  plaintiff  recovers  in  any  such 
aption  jndpnient  shall  be  entered  for  no  more  than  shall 
appear  to  be  truly  and  justly  dne  to  the  plaintiff  after 
one  debt  being  set  against  the  other.     B.S.O.  1897,  c. 
324.  s.  6. 

This  section  is  baaed  on  8  Geo.  II.  c.  -n,  s.  '.. 

See  note  to  preceding  section.  The  proper  judgment,  where  the 
lefendant  proves  a  set-off  equalling  the  plaintiff's  claim.  1;,  one  dls- 
nissing  the  action;  and.  It  the  set-off  exceed.!  the  plalntiff'.s  claim, 
Iwe  should  also  be  Judgment  for  the  defendant  for  the  excss.  Where 
1  setrofl  Is  pleaded  by  way  'of  Counter-claim  It  should  he  treated  as  a 
leteoce:  Golfs  v   Seaoram^  mipra. 

128.  If,  upon  a  defence  of  set  off.  a  larger  sum  is  found  Deiend.iii  to 
0  be  due  from  the  plaintiff  to  the  defendant  ihan  is  lu'dimeBi'toS" 
'mind  to  be  due  fnmi  the  defendant  to  the  r!..'(itiff  the  i?t.*r°''.''..''"r 


msm^fwssif- 


298  THE  Jl-DICATt-HE  ACT. 

fcc..i29.       dcfeiKlaiit  siiall  hv  entitled  to  judgment  for  the  baliin,,. 
remaining  due  to  liim.    R.S.O.  1897,  c.  324,  s,  7. 

Xo  Blmilnr  provision  to  this  Is  found  In  the  EngUeh  statutes  of  -.  i 
off.  Its  origin  In  this  province  Is  to  be  found  In  11  Geo  IV  ,  ■ 
whence  It  passed  Into  the  Common  Law  Procedure  Act  1856  For  ili 
subwquent  history  of  this  section:  see  Oatc,  v.  ncaar'am.  2"  o  1  u 
216.  per  Osier,  JjA'..  at  p.  2'-'2.  '     ' 


PAYMENT  POST  DIEM. 

Z'„",faK.*r       ^^-  Where  an  action  is  brought  upon  anv  bill,  „r 
m"Tu.  "'   ^''«''''  a^t'on  is  brought  upon  any  judgment,  if  the  defen- 
dant has  paid  the  money  due  upon  such  bill  or  judgment 
such  payment  may  be  pleaded  in  the  action,  and  wlicre 
an  action  is  brought  upon  a  bond  which  has  a  conditi.m 
or  defeasaTice  to  make  void  the  same  upon  payment  »f  -i 
lesser  sum  at  a  day  or  place  certain,  if  the  obligor  lii'. 
heirs,  executors  or  administrators  have,  before  the  act  ion 
brought,  paid  to  tlie  obligee,  his  executors  or  admiiiistr  i 
tors  the  principal  and  interest  due  bv  the  condition  ,., 
defeasance  of  such  bond,  though  such  payment  was  m.t 
made  strictly  according  to  the  condition  or  defeasance 
yet  It  may  nevertheless  be  pleaded  in  such  action  ami 
shall  be  as  effectual  a  bar  thereof  as  if  the  monev  lia.l 
been  paid  at  the  day  and  place  according  to  the  condition 
or  defeasance  and  had  been  so  pleaded,     R  S  O  ]897  r 
324,  s.  8, 

ss.  12,  IJ.  and  are  In  port  maieria  with  s.  125.  j.pra. 
see^rfL'V.wTo""'  "'"'  ""•  '""°'  <>'»«^tIon,  on  this  section 
,;i,  and  Re  Dixon,  Ueyne,  v.  Dixon,  1900,  2  Ch.  561;  83  L.  T.  129, 

on  T^.Sl  ^T""  "  "■^"'•''"'  '»■■  '"»  PW-ment  Of  a  sum  of  moD..j 
on  a  speclfled  day,  and  Is  subject  to  a  condition  that  It  a  lesser  suv, 

payment  post  d,em  will  be  a  defence:  see  Bona/oua  v.  Ryiot.  supra. 

'ZT^'"\.  ■*?*'■  ^''  ''',''°^'  *'™'^  pending  an  action  upon  anv  Inm.l 
F  V"""  Th  "  P"""*-'-  **"*  ''«'«°'i''nt  brings  into  the  court  all 
K  ':?„„"■  the  principal  money  and  interest  due  on  such  bond,  an.i 
also  all  such  costs  as  have  been  expended  in  anv  sail 
upon  such  bond,  the  money  so  brought  in  shall  be  deemed 
and  taken  to  be  in  full  satisfaction  and  discharge  ,.f 
«-!Jt"\''f/!>  """'■'  •""■'■  *^'^«  Jidgment  to  dischar^-e 

R  s7^  isu-^^ool""*  "^  ""''  f'"""'  "'«  «'""«  accordiu.Hv. 
K.b.O.  189/,  e.  324,  a.  9. 
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ACCOUNT  BV  JOINT-TENANTS.  "'■ 

131.  Actions  of  acpoimt  shall  and  may  be  hrouKlit  and  i-mvi.o  f„, 
niai«t«ined  against  tbe  execntors  and  adininistrntor.s  of  JoLT'br'  .*d 
r  ^^lBrdian,  bailiff  and  receiver,  and  also  by  one  joint-  ''nrTiT".!"'"' 
tenant  and  tenant  in  common,  his  executors  and  admin-  ''""''■  '" 
istrators,  against  the  other  as  bailiff  for  receiving  more 

tlian  comes  to  his  just  share  or  proportion,  and  against 
the  executor  and  administrator  of  such  joint-tenant  or 
tenant  in  common.    K.S.O.  1897,  c.  324.  s.  10. 

ThIBMCtio*  l8  bjirted  oD  4-j  Anne  c.  3  (c  16.  according  to  RutTheedl. 
•  tl.  At  Common  Law  the  action  of  acrount  authorized  by  this  sec- 
tjon  would  not  He  for  want  of  privity  between  the  parties,  nor  is 
Am  any  trust  or  anency:  lee  WonaiaU'a  txmillOTil  ani  renant  (19th 
«!.),  p.  IR. 

BECORDS  OF  COURT. 

132.  A  person  affected  by  any  record  in  any  court,  etr,m, 
ffhetlier  it  concerns  the  Kinj?  or  other  person,  sliall  be  ■°»r«i'  »"J  '<> 
entitled,  upon  payment  of  the  proper  fee.  to  search  and  'r«o*5.°o'f 
eiamine  the  samp  and  to  have  an  exemplification  or  a  """'' 
certified  copy  thereof  made,  and  delivered  to  him  bv  the 

proper  officer.    R.S.O.  1897.  c.  324.  s.  11. 

This  seotioL  13  based  on  16  Edw.  III.;  see  the  petition  ot  Algernon 
Sidney.  State  Tracts  266.  It  waa  at  one  time  doubled  whMler  a 
jenoB  accused  and  acquitted  of  a  criminal  charge,  was  entitled,  as  of 
rigliE.  to  an  excmptlflcatlon  or  certified  copy  of  the  proceadings  shew- 
ing Ills  acquittal,  or  whether  It  might  be  lawfully  refused,  unless  the 
W  of  the  Attorney-General  wa.i  nrst  obtained :  s,ce  Rrtj.  v.  Ivy.  24 
.'.  r.  78:  Newilt  ».  Con*.  26  Ont.  13.f .  but  •ee  contra:  O'Hara  v. 
»«»(»«■(».  2i  Ont.  347:  Htt  v.  Stiullt,  i  O,  L.  R.  316 :  4  O.  L,  B.  384. 
In  none  of  these  cases  except  the  last,  do  the  provisions  ot  this  siatute 
ippesr  to  have  been  noticed  by  the  counsel,  or  the  Court.  The  last 
•a»  seems  to  settle  that  under  this  sect.on  tha  right  of  a  person 
Hected  by  the  proceedings  of  a  Court  or  Justice  to  a  copy  of  the 
word  thereof  is  ex  dciito  ;u«li(jn!,  and  is  not  subject  to  the  dlscre- 
lon  of  the  Attorney-General,  or  any  other  functionary. 

See  supra,  sec.  121. 

PERPETUAriXG   TESTIMONY. 

133.  Any  person  who  would,  under  the  .•irninistances  Aeiion.  to 
illeged  by  him  to  exist,  become  entitled,  upon  the  bap-  ITSn"" 
wninjr  of  any  future  event,  to  an.v  office  i>r  to  aiiv  estate  K,t;  .„ 
)r  interest  in  any  property,  real  or  personal,  the  .ight  or  fnTX,;]""" 
laim  to  wbicJi  eannot  by  him  l)e  hroujrht  to  trial  before  ;!,"";,/,'„',■  „„ 
w  happonins  of  such  event,  shall  he  entitled  l«  main- '"'""  "'"'" 
am  an  notion  in  the  Supreme  Court  to  perpetuate  any 


^ilMSI^^^ 


MO 


■«CI.  184, 
198. 


THI  JDOICATURE  ACT. 

t<-HtinioiiY  wliioh  may  be  material  for  establishing  such 
claim  or  rijflit ;  and  all  laws,  rules  and  regulations,  lu.t 
contrary  to  tlie  provisions  of  this  section,  in  force  or  in 
use  in  suits  to  perpetuate  testimony,  or  respecting  depo- 
sitions taken  in  such  actions  in  making  such  depositions 
slall  be  in  force  and  used  and  applied  ia  all  suits  in.sti- 
tuted  under  the  authority  of  this  section  and  in  respect 
to  dei)ositions  taken  in  such  action.  B.S.O.  1897  c  ,S'4 
s.  14.  >    •    -  . 

This  8«tlon  li  bued  on  the  Imp.  Stal.  S-a  Vict  c  e»,  ■.  1 : 

The  Act  u  It  app«.: .  d  In  R.  S.  O.  1817.  c.  324.  ^  H.  had.  prior  to  thf 

r'  T^  "  ,'",  '  ,"""■"  ""•  "■•  ""''"  ""y  •"»<•»'•  «"*  llmity 
or.  The  omlMlon  of  thcie  wordi  from  this  section  would  probablr 
prevent  an  action  to  perpetuate  testimony  m  reference  to  "any  honour 
«  e.  or  dignity,  unless  the  honour,  title  or  dignity  can  be  associated' 
with  the  ownerrtilp  «t  land  In  Ontario  which.  In  ,1^  of  the  fact  that 

.T/.f"""*"  ""!"  "'  ""  """""^  '*"•  "  <"»-'"'■  "">■  PO'sll-lv  at 
some  time  prove  Inconvenient.  If  may  be  noticed  that  the  side  note 
does  not  agree  with  the  text. 

o,n,„i  ,.  b,  „  ^^  J°  ""  actions  whicli  ma.v  I*  so  instituted  uiidi-r 
r»'.7.if'r.  "'f  authority  of  section  133  touching  a«y  office,  o-  .am 
.otion.  ,„  other  matter  or  thing  in  which  His  Majestv  may  i;ave 
any  estate  or  interest,  it  shall  be  lawful  to  make  the 
,.,;,._„  Attorney-General  a  party  defendant  thereto;  and  in  .11 
proceedings  in  which  the  depositions  taken  in  anv  .su,i, 
action  in  which  the  Attorney-General  was  so  mad.',  it  ,le- 
fendant  may  be  offered  in  evidence,  such  depo.^ition.s 
may  be  admiss.ble  notwithstanding  any  objection  to  sud. 
depos.tKms  upon  the  ground  that  His  Majestv  was  not  a 

R  s  r>  i"flo7*  *'*'""  '"  '"''''■''  ""'■''  depositions  were  tak™. 
K.S.0. 1897,  c.  324,  s.  l.'i. 

See  note  to  see.  133. 

SPECIAL  CASE— INDEMNTTY  TO  PE80NS  .,CTINQ  UNDER 
JUIir.MENT   ON. 

}£-py°,  135,  Any  e.xecutor,  administrator,  trustee  or  other  p...- 
Sir.;,.'.'  ^o.n  making  any  payment  or  doing  anv  act  in  ,  onl... 
mity  with  the  declaration  contained  in  anv  iudgment 
made  upon  a  special  ease  shall  in  all  respects  be  as  in\W 
and  effectimlly  protected  and  indemnified  bv  such  ,1.:. 
claration  as  ,f  such  payment  Imd  been  matle  or  act  d.m- 
.nder  or  in  pursuance  of  the  express  order  of  the  court 
.na.de  m  a  smt  between  the  same  parties  tnstitute-i  l,v 
writ  of  summons,  save  oiilv  as  to  anv  ri«l,t  or  Hai.n  .if 


Attornpy. 
GrntTtl  to  be 


jcliona  in 
which  the 
King  m»r 
hftVf  snr 


CONTSUPT  or  COUBT. 


am 


any  person  in  respect  of  matters  not  determined  by  such  J^- "«. 
decbiration.   K.S.O.  1897,  o.  »-24,  s.  Ifi. 
Stt  Rule  126  and  notei. 

136.  Tlie  filing  of  a  special  case  shall  be  taken  to  b«  a  Bpnui  <-». 
lis  pendens.   E.S.O.  1897,  c.  324,  s.  17.  li^."* 

AltilonSt  this  section  constitutes  a  spectsl  rase  a  tia  pftidens.  It 
don  not  In  aor  war  obviate  tke  neceaattr  of  refftsteting  a  certificate  of 
It  UB«er  me  Beiitlri  Act  (R.  «.  O.  r.  124).  In  order  to  constitute 
noliM  of  il  to  other  perwns  dealing  with  any  land  allectMl  thereby. 

cosTEjorr. 

137.— (1)  When  any  person  has  been  directed  by  any  cmn  m.y 
)iidgiii£nt  or  order  to  execute  any  deed  or  other  iiistru-  VT\S\1!^, 
meat,  or  make  a  surrender  or  transfer,  and  has  refused  t'r^J!^  u 
or  aegleoted  to  execute  such  deed,  or  instrument,   or  ™"""'" 
make,  such  surrender  or  transfer,  and  has  been  com- 
mitted to  prison  under  process  for  such  contempt,  or, 
beiaf  confined  in  prison  for  any  other  cause,  has  been 
charged  with  or  detained  under  process  for  such  cou- 
trmpt,  and  remains  in  such  prison,  the  court  may,  upirn 
alSdavit  that  such  person  has,  after  the  expiration  of 
fourteen  days  from  the  time  of  his  being  committed 
jnder,  or  charged  with,  or  detained  under  such  process, 
again  refused  to  execute  such  deed  or  instrument,  or 
make  such  surrender  w  transfer,  order  or  appoint  an 
officer  of  tile  court  to  execute  such  deed  or  other  instru- 
ment, iir  ti>  make  such  surrender  or  transfer  for  and  in 
the  narop  of  such  person. 

(2)  Thf  execution  of  such  deed  or  other  iDBtniment,  Eirrci  ot 
Md  the  surrender  or  transfer  in  his  name  made  by  such 
offieer,  sliall  in  all   respects  have  the  same   force  and 
validity  as  if  the  same  had  been  executetl  or  made  by  the 

party  ,'iimself. 

(3)  Within  ten  days  after  the  execution  or  making  of  Notin  lo  ba 
,»ny  sudi  deed  or  other  instrument,  or  surrender  or  trans- 

••''.  notice  thereof  shall  be  given  by  the  adverse  solicitor 
to  'he  party  in  whose  name  the  same  is  executed  or 
matl'-:  and  such  party,  as  soon  as  the  deed  or  other  in- 
strun.<-nt,  surrender  or  transfer  is  executed  or  made, 
sliall  b<-  (insiderwd  as  having  cleared  his  contempt,  except 
as  tar  ».-  regard*  the  payment  of  the  costs  of  the  con- 
teni]it,  an»i  shall  he  entitled  to  Ih"  discharged  from  cus- 
lOily.  ami  tin.  cuui-i  shall  nuike  such  order  as  shall  be 


3» 


TBM  JUDIOAIUBI  ACT. 

deemed  just  touching  the  payment  of  the  costs  of  ur 
attcndiDK  any  such  deed,  surrender,  instrument  or  traus 
fcr.    B.S.O.  18i)7,  c.  324,  s.  18. 


,bit  wctlon  la  biKil  on  Imp.  Stat.. 

r-,  ■.-■.  u. 


11  Qeo.  IV.  *  1  W.  IV.  c. 


in  OHM  tt 

contempt. 


the  obiKt  of  thiB  aeotloii  li  to  do  twiy  win  tho  dlffleuItT  win,!, 
formerly  eil.ted,  where  a  Derton  contumacloualy  refused  to  cxecui.  , 
deed  wkea  ordered  by  the  Court  ao  to  do.  Formerly,  the  only  remedy 
WB,  to  keep  the  dlsobedleat  peraoil  In  gaol,  but,  under  thli  .eclloo  ihv 
act  may  be  ordared  to  be  dona  In  tho  name  of  the  contemnor  by  eom, 
oarer  of  the  Court,  and  when  ao  done  It  la  to  have  the  aame  ^ItM  „ 

Lh?'  ,  a    .'  T!""""  '""""■  ■^'"'  P™'=«<""  Mi  down  In  „* 
•ertlon  (U  ahould  1.     «refully  ohwwved. 

See  Kale  Ml  an''    ocei  and  *■  139  poaf. 

138.— ( 1 )  "■  .„,-e  a  person  is  committed  for  a  contempt 
m  not  dehver  „g  to  any  person,  or  depositing  in  conn 
or  elsewhere,  as  by  any  order  may  be  directed,  books 
papers  or  any  other  articles  or  things,  any  sequestrator 
appointed  inider  any  commission  of  sequestration  shall 
have  the  same  power  to  seize  and  take  such  books,  papers 
writings  or  other  articles  or  things,  being  in  the  cn.^torlv 
or  power  of  the  person  against  whom  the  sequestration 
issues,  as  he  wonld  have  over  his  own  propertv;  a,„l 
hnnT'?  T\*rtf'«»  «>•  thi"»8  so  seized  and  tak.M, 
.shall  be  dealt  with  by  the  court  as  shall  be  deemetl  ,i,„t. 

..**■'  *V!u  "'^^  ^'''^"''''  "'*'  <"'"'■'  ™«>'  "PO"  the  apr'i 
oat.oi.  of  the  prisoner  or  of  any  other  person  in  tho  oai.^, 
or  matter,  or  upon  any  report,  make  suck  order  for  tho 
diseharge  of  the  prisoner  upon  such  terms  as  to  cost. 
fStt-      Q^IT''*  f  *''*  '""'■*  ™''>'  •''^««'  proper.     R.S.(\ 

See  RHlrn  &I7-649  end  Mtea. 
':Vmp„i;i-,;i,       I??-  Where  any  person  committed  for  a  contemnt  i- 

rfrp,'"    "m'*'  tomake  sueh  application,  the  court  mav,  upon  anv 
such  report,  compulsorily  discharge  such  person  from 

contempt  out  ofany  funds  belonging  to  him  over  whicl, 
the  court  may  have  power.  „r  make  them  costs  in  the 
cause  as  against  him.    R.R.0. 1897.  c.  .Sa*,  s  ■>9 


Power  of 
Court    to   dii- 


Court   tn«y 


(.'UARUINU  ON  MTOCKS,  ETC.  803 

ggctlQU  137,  139  were  frmiued  wbfn  a  penun  in  contempt  could  ■•«■.  140, 
Qbt  bt  Itfcbarftd  until  he  had  clenrcd  bin  contempt  completely,  U:,  by  ^^^- 
dolai  the  act  required  to  be  done  by  bim,  and  also  by  paying  the  coits 
K(«slODed  by  bli  contempt.  But  since  the  Act  wan  orlglnaUy  paMed, 
jkc  Fnwtulent  Debtor*'  ArreH  Act  (R.  8.  O.  c.  8:1),  was  paaaed,  which 
practically  abollahea  Imprisonment  merely  for  the  non-paymenv  of 
mosfy.  and  as  a  conteninor  <mn  no  longw  be  committed  for  contempt 
io  Bot  paylns  oosts;  see  s.  U  of  that  Act,  qu'i  re,  can  a  tontemnor  now 
be  detained  In  cubtody  where  he  baa  In  all  other  respects  cleared  his 
roBtempt,  eicept  the  payment  of  costs? 

At  all  BTents  this  section  enables  the  Court  to  order  such  costs 
to  bt  paid  out  of  any  property  of  the  contemner  In  the  control  of 
Ike  Court 


CUABOIN'O  OHUEBB  ON  STOCKS,  ETC, 


140.  If  a  person  against  whom  a  judgment  has  been  stock  .nd 
entered  up  in  any  of  His   •  a.jeaty's  Courts  in  Ontario,  J5K"  lll„,i,, 
hss  SBV  Government  stock,  funds  or  annuities,  or  any  "'pJi;!',";' 
stock  or  sharos  o(  or  in  a  publio  company  in  Ontario,  t!il°'''XtJ° 
whether  incorporated  or  not,  standing  in  his  name  in  ;;\i;'"„i';' 
his  owH  right,  or  in  the  name  of  any  person  in  tru,st  for  "J",J,J\5" 
liiB,  a  .judge  of  the  Supreme  tMurt,  on  the  application  ;;f,'Jy;. "'  • 
nf  «ny  judgment  creditor,  may  order  tliat  such  stock, 
funds,  annuities,  or  shares  or  such  of  them  or  sucli  part 
thereof  respectively  as  he  shall  think  lit  shall   stand 
■harged  with  the  pajinent  of  the  amount  for  which  judg- 
ment has  been  so  recovered,  and  interest  thereon,  and 
such  order  shall  entitle  the  judgment  creditor  to  all 
sach  remedies  as  he  would  have  been  entitled  to  if  such 
charge  hml  been  made  in  his  favour  by  the  judgment 
'lektor;  but  no  proceedings  shall  be  taken  to  have  the 
Vnefit  of  such  charge  tintil  after  the  expiration  of  six 
months  from  the  date  of  such  order.    B.S.O.  1897,  c.  324, 
8. 21, 

TMa  seetloo  Is  based  on  Imp.  Stat  \  tt  Vtnt  c.  110,  s,  14. 

Iti.— (1)  Every  such  order  shall  be  made  in  the  first  oni.r  ot 
instance  ex  parte  and  without  any  notice  to  the  judg-  m°.d1'  in  th. 
raent  debtor,  and  shall  be  an  order  to  show  cause  only ;  »'pX'."nd 
and  such  order,  if  any  Government  stock,  funds  or  annui-  'St'l'l^l  '°r 
ties  standing  in  the  name  of  the  judgment  debtor  in  ;jS«"J°«i 
his  own  right  or  in  the  name  of  any  person  in  trust  for  W"""'"- 
him  are  to  he  affected,  sbnll  restrain  any  transfer  thereof 
heiar  made  in  the  meantime  and  until  snch  order  has 
heen  made  absolute  or  dischaig; d :  and  if  any  stock  or 
shares  of  or  in  any  pnlil'.-  company  standing  in  the  name 


S(M 


TBI  Jl'DICATUM  ACT. 


•"■"»•  of  the  judgment  debtor  in  his  own  riglit  or  in  the  iimih' 
of  niiy  person  in  truHt  for  him  are  to  be  alTeuted  by  ii?i> 
HUL'li  order,  sliall  in  lijce  manner  restrain  audi  piilili. 
company  from  permitting  a  transfer  thereof. 

p.';™."dr/r..      (-)  ^'  »''«■■  not'**  ot  such  order  to  the  person  lu  l,i. 

nrdin,  .rt.r.  restrained  thereby,  or,  in  case  of  corporations,  to  inu 
authorized  a^ent  of  such  corporation,  and  before  tln' 
same  order  is  discharged  or  made  absolute,  such  cur 
poration  or  person  permits  any  such  transfer  to  be  nmilc. 
tlie  corporation  or  person  so  permitting  sucli  transfer 

shall  bo  liable  to  the  judgment  creditor  for  the  vnli ■ 

amount  of  the  property  so  charged  and  so  transferred, 
or  such  part  thereof  as  may  be  sufficient  to  satisfy  lii< 
judgment;  and  no  disposition  of  the  judgment  debtor  in 
the  meantime  shall  be  valid  or  effectual  as  against  the 
judgment  creditor. 

&,°"'"  (3)  Unless  the  judgment  debtor,  within  a  time  to  be 
mentioned  in  such  order,  shows  to  a  Judge  sufficient  cause 
to  the  contrary  the  order  shall  after  proof  of  notice 
thereof  to  the  judgment  debtor,  his  solicitor  or  agent,  be 
made  absolute. 

(4)  Any  such  Judge,  upon  the  application  of  the  juilg 
ment  debtor  or  any  person  interested,  may  diseharKc  i.r 
vary  such  order  and  award  such  costs  upon  such  nppli 
cation  as  he  may  think  fit.    B.,S.O.  1897,  c.  .'?24,  s.  22. 

This  section  Is  basaS  on  Imp.  Stat.  1-2  Vict.  c.  no,  «.  15, 

mJ"",  *W"""™  "»"''■■  «'"<>»  1"  would  apB«,r  to  be  proper  to  t,,. 

^^l,  ,    l"  "'"J""  "■  """''  '""  """f""'  ""  ""vered  which  I 
sought  to  be  made  a  charge. 

142.— (1)  Sections  140  and  141  shall  extend  to  tlie 
interest  of  a  judgment  debtor,  whether  in  possession,  ic- 
iiminder,  or  reversion,  and  whether  vested  or  contingent 
as  well  in  any  such  jtocks,  funds,  annuities  or  shares  a. 
also  m  the  dividends,  interest  or  annual  produce  of  am 
such  stock,  funds,  annuities  or  shares. 

(2)  Where  any  such  judgment  debtor  has  anv  estate 
rwlit,  title  or  interest,  vested  or  contingent,  in  posses- 
sion, remainder,  or  reversion  in  or  to  stocks,  funds,  aniiui- 
ties  or  shares  standing  in  the  name  of  the  Accountant 
ot  the  Supreme  Court  or  in  or  to  the  dividends,  interest 
or  annual  produce  thereof,  such  Judge  mav  make  ain 
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unlvr  M  to  iiieli  stock,  fund:*,  aiinuitioH  or  Khare.<i,  or  tli<'  sm.  hj. 
inttrtit,  dividend*  or  annual  produce  tliereof,   in   tin- 
>ame  way  h^-  if  tlie  aanio  had  imtin  stumliiiK  in  the  iiume  (if 
II  tniatee  of  >u<'li  jndKi»ent  diihtor. 

(3)  No  order  of  any  .Judxo  n>i  to  any  Htoek,  funds,  tir.n  n  „„h 
aimuilies  or  -hareg  .staudinK  '"  H'e  name  of  the  Account-  """" 
ant,  or  as  to  the  interext,  dividendii  or  annual  prudiiee 
thereof,  shall  [irevent  iiMv  incui-pornted  bunk  or  any  pub- 
lic company  from  i)orniittinK  any  transfer  of  such  stocks, 
funds,  annuities  or  shares,  or  payment  of  the  interest 
Jividends  or  annual  produce  thereof,  in  such  niunner  us 
ihe  Supreme  Court  may  direct,  or  shall  have  any  greater 
effect  than  if  audi  debtor  liad  charged  such  stock,  funds, 
annuities  or  shares,  or  the  interest,  dividends,  or  annual 
prodnce  thereof,  in  favour  of  the  .judgment  creditor  with 
the  amount  of  the  sum  mentioned  in  any  such  order. 
R.S  0. 1897,  e.  ."524,  s.  23. 

Tils  Mellon  If  baaod  on  Imp.  81>t.  3  4  Vict.  c.  S2.  a.  1. 


PBNAI.  ACTIONS. 

m-— C)  In  any  penal  action  brought  in  good  faith  in  in  p.n.i 
whieh  the  defendant  sets  up  a  prior  .iudgment  the  plain-  "i^",'!l 
liff  may  reply  in  avoidance  of  xiich  judgment  that  such  ml/ltl."',''' 
prior  judgment  was  had  by  covin  or  collusion ;  and  no '"'"' 
release  by  any  person  before  or  after  action  for  a  penalty 
.'hall  be  a  ground  for  staying  such  action. 

(2)  No  plaintiff  in  any  such  action  shall  be  permitted  Kxtepiinn 
to  set  up  by  way  of  reply,  or  otherwise,  any  such  charge 
of  covin  or  collusion,  where  the  merits  of  the  matter  in 
question  in  the  action,  or  a  like  charge  of  covin  or  collu- 
-ion.  have  been  once  tried  and  found  either  for  or  against 
the  plaintiff.    R.  S.  0.  1897,  e.  ,324,  s.  27. 

Thlj  lecUon  Is  founded  on  4  Hen.  VII.  <■.  2». 

Not  only  !■  a  Judgment  recovered  In  A  prior  notion  a  bar,  but  lti« 
Wnglng  ot  a  prior  action  which  la  pending  also  operates  as  a  bar  to 
a  lubietment  action,  unless  as  mentioned  In  this  section  such  prior 
iMgment  or  action  Is  fraudulent  or  collusive  and  merely  brought  to 
protect  the  defendant:  see  Forbet  v.  Samurl.  1913,  3  K,  B,  706;   109 

Where  a  plaintiff  In  a  penal  action  founds  his  cl.-ilm  on  the  wrong 
wute  an  •reendment  will  not  be  readily  allowed:  lb. 
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IBE  JVDICATVBE  ACT. 


saci.  m-  144,  No  person  shall  sue  as  a  common  informer  in  a 

Informer       P^iial  actioH  unless  he  is  siii  juris.    B.S.O.  1897,  c.  [tii. 

must  be  Bui      S.  28> 
juris. 

TbiB  section  is  founded  on  IS  Eliz.  c.  5. 

S"""™'  ^^  ^o  P«"»'  ""t'O"  brought  by  a  coaunon  infonnov 
shall  be  compounded  without  the  leave  of  the  coiiil 
B.S.0. 1897,  c.  324,  s.  29. 

This  section  Is  foonded  on  18  Ellz.  c.  5. 

See  RuJea  393-395  and  Dotes  in/m. 


QUO  WABKAHTO  FBOCBEDINOS. 


Quo  warranto, 
writ  of,  super- 
seded, in  cer- 
tain cases, — 
proceedings  in 
lieu   of. 


Motion,  or 
order  nisi. 


Wljere  relator 
named,  pro- 
ceedinKS  liow 
framed 


Relator  to 
eive  securitjr. 


146.— (1)  Except  in  the  cases  mentioned  in  sections 
149  and  150,  all  proceedings  against  any  person  who  uii- 
.  lawfully  chaims  or  usurps,  or  is  alleged  unlawfully  tu 
claim  or  to  usurp  any  office,  franchise  or  liberty,  or  wbu 
has  forfeited  or  is  alleged  to  have  forfeited  any  fran- 
chise, by  reason  of  non-user  or  mis-user  thereof,  which 
have  heretofore  been  instituted  or  taken  by  writ  of  q}ia 
warranto,  or  by  information  in  the  nature  of  a  writ  of 
quo  warranto,  hereafter  shall  be  instituted  and  taken 
where  the  proceeding  is  by  the  Attorney-General  ex 
officio,  by  notice  of  motion  calling  on  the  person  against 
whom  the  proceeding  is  taken  to  show  cause  why  he  un- 
awfully  exercises  or  usurps  such  office,  franchise  or 
liberty.    K.S.0. 1897,  c.  ,324,  s.  31. 

(2)  Where  the  proceeding  is  at  the  instance  of  a 
relator  it  shall  be  taken  in  the  name  of  His  Majei^iy  on 
the  relation  of  such  person,  and  such  person  shall  before 
serving  the  notice  of  motion  give  security  for  the  due 
and  effectual  prosecution  thereof  in  like  manner  as  nearlv 
as  may  be  and  in  the  like  amount  as  is,  according  to  the 
practice  of  the  Supreme  Court,  required  to  be  given  on 
an  application  to  quash  a  conviction  or  order  made  bv  a 
Justice  of  the  Peace,  or  in  such  manner  and  amount' as 
the  court  may  direct.   B.S.O.  1897,  c.  324,  s.  32. 

lnstm,uST"^'°^,  ?""  ""'  """"■  "«  """•"ly  Intended  to  be 
T,     i^f  ^  '°  originating  notice:  see  Rule  10;  and-  ^  Rule,  a; 

sec   7  Th)  applications:    eec   J„d.   .iet,   s.   6:;,   .ub 
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147.  The  court  may  direct  an  issue  for  tl,e  trial  .,f  the  »«..i«- 
matters  in  qWestron  on  any  snch  application    and  mav  "°- 
srant  an  injunction  or  a  mandatory  order  in  aid  of  the  iSJ.-T',?' 
Iiroceedings,  or  for  the  purpose  of  enforcing  the  iuL  '!'"""°°  . 
r-'  "'it'  Ii"'=''  ^'"'"  •'e  pronounced  tZLnlllt 

^^1  ^^.f^^'^tice  and  procedure,  including  the  right  of  -'"'t".  -d 
appeal  8hall.be,  in  all  other  respects,  in  accordance  with  "'"""• 

m  Where  it  is  intended  to  call  in  question  the  right  M,,n,„p.,  .„, 
of  aaj  person  claiming  to  be.  a  municipal  officer,  or  an  "''°°' ""'"" 
.^oer  of  a  school  corporation,  to  the  office  which  he 
daims  0  hold,  eterc.se  or  occupy  as  such  officer,  or  tie 
right  of  a  member  of  any  school  board  or  school  co 
porahon  to  have,  hold  or  enjoy  any  office,  eTther  as  a 
member  of  such  board  or  corporation  or  otherwise  under 
heschooHaws  of  Ontario,  and  the  provisions  of  section 
loOdo  not  apply  to  the  trial  and  determination  of  such 
question  the  matter  shaU  be  tried  and  determined  by  ?he 
"dge  of   he  county  court  of  the  county  in  which    he 
(teies  of  the  office  are  to  be  performed,  in  a  summarv 
™n„er,  and  the  proceedings  shall  be  the  same  as~v 
asmw_be,  as  those  provided  for  trying  and  d^ten^S 
complaint  respecting  the  validity' or^^m^e  of  e™t* 
™?  the  elections  of  school  trustees  in  an  Urban  muuTc 
al.ty,  excepting  that  snch  Judge  shall  have  «,rsame 

IV-tees:  see  TkekiiicScCr.'VJ'Z^rJ'  """"  '"  '""'>"=  School 
'•Separate  *hool^r„,taL  ,4  ;:'<"•'•  °;  %^''''  »'  '*  <"'■  "»■■ 
'-  :;«).  ..  43.  "^"''"M.   see  The  Separate  Schools  Act   (R.  S.  O. 

ITorison      'mad^e  bv'tt"'''  '"•"'?  ^"'"  "'"''''  ''P'^^al  ^---f.'" 
rtn(„  ■     ,      .      "    ■    '"^  municipa    or  school  laws  nf """  "■''  *" 

XdTnd",a1'  "'■  '  r-  the'proceedinS  ^1.11  ^.l""'  "  -" 
\.-t«    ml  "  ,    '"''''".'"  f'"  "'••'nner  provided  bv  those 
•>'ls.  and  not  otherwise.    R.S.O.  1807.  o.  .•i24,  s  .lii 

See  note  to  a.  149. 
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THE  JUOICATUBE  ACT. 


Act  not  to 

■Iiplr  to 

rrlmliit] 

matters  or 

l>(>ininloii 

controTertfd 

flectlona. 


CEBTAIN  PBAOTICE  AND  PKOCEDUEE  NOT  AFFECTED. 

151.  Nothing  in  this  Act  shall  affect  the  practice  cir 
procedure  in  criminal  matters,  or  matters  connected  witli 
Dominion  controverted  elections.   3-4  Geo.  V.  e.  I'J,  s  1J4 

See  Eng.  J,  A.  18T6,  u.  19,  21;  Rules  S.  C.  1876,  O.  62. 

As  to  what  are  criminal  proceedlnpi:  see  Seaman  v.  Surley  T3  L 
T.  91;  «o««Aport  V.  BirJciale,  7«  L.  T.  318:  O'BAeo  v,  O'Shea'  u  P 
D.  59;  Ellit  V.  The  Queen,  22  S.  C  K.  7;  Bei  v.  Bennett,  4  O.  L.  R  '07 
CopelaniChatterson  Co.  v.  Biuinets  Suttemt,  16  O.  L  R  481-  llcr  v 
Julitice,  o;  mu,,  1912,  1  K.  B.  568;  106  L.  T.  364:  and  see  Rex  v 
Woodhmue,  1906,  2  K.  B.  at  p.  641.2  as  to  jtirlsdlctlon  aa  to  costs  In 
proceedings  for  eertioraH,  or  prohibition;  and  see  notes  to  s.  74,  sum. 

Proceedings  tor  contempt  of  Court  Ir.  a  civil  action  were  at  one 
time  considered  to  be  In  the  nature  of  criminal  proceedings,  but  It  has 
been  settled  by  the  House  of  Lords  that  they  are  not:  see  Scott  v 
Scott  (1913),  A.  C.  417;  109  L.  T.  1,  '     "     »  ■    »ee    scott   i. 

.,  /"^.Il"'  "•  '""***»'  26  Ont.  App.  at  p.  260,  Osier,  J.A.,  said-  ■The 
'.^',  '^°.°'  ""  ""="  ^"'^  '°  "'"''  "convictions  made  under 
Provincial  Acta,  when  brought  before  It   on  eertioran.   to    the   same 

?!,„7.  '  .  "  ""  '*°"  manner  as  aummary  conrlollons  under  a 
Itomlnlon  Act,  seems  not  to  be  interfered  with:  see  Judicature  Act. 

m^Z  '';  ■^fK"?"'"  '°  '""  ™"««  '»'"'»»''  'n  'ke  High  cot 

and  C.  RR.  1270-1288,  In  note  to  a  26,  .upro. 

of  Jus'tlce'*L?h^  °i""™  '■  !  ™''"n™"«>'  o'  <he  former  High  Court 
E  eSo^  L«L  ^'  r*"'  Jnrl«Uotlon  lu  Dominion  Controvertef 
f^t^l^^   V  °.'  "■'  '°™<"'  '^'""^  •"  '-»'  «'■<'  Equity  had  under 

s  S.  L.  R.  126,  reversing  S.  C.  1  Ont.  433.  See  also  Re  X.  Vork  V  r  v 
468,  and  Re  Ru..eU.  1  Ont.  439,  ,nd  Holmested"   EI^Hon  Ruls       ' 


RULES  OF  COURT 


3  GEOEGE  v.,  CHAPTER  I'J,  SECTION  103. 

"  If  and  when  the  Rules  of  Practice  aud  Procedure 
which  are  being  prepared  by  the  Honourable  Mr 
Justice  Middleton,  under  instructions  from  the  Attornev- 
General,  are  approved  by  the  Lieutenant-Governor 
in  Council,  the  same,  and  the  tariffs  of  costs  and 
the  tariffs  of  fees  payable  to  the  Crown  and  to  the  officers 
of  the  Court  contained  therein,  shall  on  or  from  a  day  to 
be  named  by  the  Lieutenant-Governor  in  Council  by 
proclamation  have  the  same  force  and  eiTeet  as  if  they 
had  been  embodied  in  this  Act,  and  shall  supersede  the 
eiisting  Rules  and  tariffs;  and  section  102  shall  after 
that  day  no  longer  remain  or  be  in  force. ' ' 


Order-in-Couneil  approved  by  F'     lonour  the  Lieuten- 
ant-Governor, the  11th  day  of  Jul. ,  A.D.  1913. 

"Upon  the  recommendation  of  the  Honourable  the 
Attorney-General,  the  Committee  of  Council  advise  that 
the  Rules  of  Practice  and  Procedure  prepared  bv  the 
Honourable  Mr.  Justice  Middleton  be  approved  bv'Vour 
Honour  and  that  the  same  be  brought  in  force  "on  the 
s  day  of  September  next  as  provided  by  section  103  of 
the  Judicature  Act,  3  George  V.,  chapter  19." 
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CHAPTER  I. 


INTEBPBETATION. 


™m;„°g',„,„        1-  Tliese  Hules  slinll  take  effect  on  the  1st  dav  of  S,.i. 
te.°'        f ember,  1913.    C.B.  1.  '        *'''' 

Th«  eiprPMlon  "  Rule«  of  Court."  when  uaed  In  r.l.H«n  .. 
Court,  mean  Rule,  made  by  the  authority  h.vrug  for  fSe  HmeV!!;' 

tlon  have  the  force  of  an  Act  of  the  Urtlaturl  L^  ".  ""'  '"' 

^"aSoj^j^ -r£^°£S '"  ^-^^^ 

..s^ame  .ann-er  a,  o.Tr  ^r 7 STur^: 'i^  rd'  rcjr^orn!? 
of  any"„r'h°e;e  Zl.''on7,r"  '°  ^  ""•""•  '»  """»•"»»  '"«  valldLv 


Former 
practic« 

•upeneded. 


Matters 

unprovjded 

lor. 


Criminal 
'"•tiers  not 
affected. 


Interprets, 
lion. 


2.  All  Rules  and  orders  heretofore  passed  are  ro 
and' t ;  T^' "'"^^  >n«°tioned  in  the  schedule  here  o' 
and  as  to  all  matters  not  provided  for  in  these  Rulcsth; 
pract.ce  shall  be  regulated  by  analogy  thereto     CR.  2 

T.iLn,  17;  V  a«^.^■ofc^:•  T'i'*^-  "■  °'  -•  "°^  ^"^■■''■ 

9.  In  note  to  Rule  I'l-   ?»/(».;,      .  '  *"""  *'■  ^'"»'''  1=  P.  R. 

^i..7ci!/,  ij  f.  K.  367.  In  note  to  Rule  706 
The  Rule,  relate  merely  to  civil  matters 

«'.^r7.T2%'"'-  ^''-  "'"■  '■  '■■  ""  ^*»  '""•  -•''.  -  >24.  .nd  note. 

to  be  a  criminal  Drooeedln^    l^f -^  °  '"■°'""'  '^ndard  was  hel.i 

-e  other  caae^'cC^^c^e  TllS' Ju.'raT"'  ''  "-  "^^  "'^  >"^ 

oatrre'ictTsr^reb;  rmfr'c'"^"/™'"^"-  ^'"r^'  °'  ^"^  ^•■^'- 
mer  K„I„  uni™  th^r.  w«  .1         '  ^  ™"'''  aPP'lMble  to  the  tor- 

nant  thereto  "'  "■"■"'"'*  "'  "■«  «"")»«  or  context  repuB- 
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"  Countr 
Court." 
"  OUtricl 
Court," 
"  Conntr," 
■  ■  DlMrk-  ■ ' 

Judge. 


TUi  prottMon  bu  not  bmn  Included  In  the  prpHot  Hulei.  I'yBuai. 
■A  Om.  V.  r.  IS  1.  IDS  thtM  Hulet  art  "  to  bsvc  tbe  uno  forct  and  afroct 
if  If  flfljbodled  "  In  The  Judicature  Act:  aee  ;m  Geo.  v..  c  19,  a.  103; 
bit  II  maT  be  aald  that  that  doea  not  make  the  H«ln  an  "  Art ''  within 
It!  miaBlna  of  The  I  tlrrprelaliott  Ait  (K,  8.  O.  r.  l)  „,  29,  30. 
Wbetber  therefore  the  interpretation  clauiei  of  Thr  hitrrprftalion  Aft 
i.  3,  or  •<  The  Judicature  Ai-  a,  2,  lapra,  apply  to  the  HuUt.  -loia  not 
jpp«ar  to  be  free  from  dOi.  * 

3,  In  these  Kules,  intrrpn 

tlon. 

(a)  "  Acconntant  "  shall  mean  "  The  Accountiint   ■  *e~u 
of  the  Supreme  Court  of  Ontario,"  '"'" 

(h)  "  Action  "  shall  incluile  garnishee  proceedings  ■  achoi 
and  proceedings  for  relief  by  interpleader. 
C,R,  6, 

See  The  Juittraturc  Act,  a.  3  (a),  tupra,  p.  1. 

(c)  "  County  Court  "  shall  include  District  Court, 

and  "  County  "  shall  include  "  District," 
9te  The  Juitcature  Act.  a,  2  {tic),  tupra,  p.  2. 

(d)  "  Judge  "shall  mean  a  Judge  of  the  High  Court 

Division  of  the  Supreme  Court, 

See  The  Judicature  Act,  s.  2  (0.  aupro,  p.  2. 

Br  Rule  206  infra  carUIn  powera  of  the  Court  may  b«  exerciaed  by 
1  JudiB  In  CbamberB,  or  the  Master  In  Chambere,  or  a  Local  Judge  in 
Chimbera,  or  any  Maater  or  Referee  to  whom  any  cauae  or  matter  la 
referred. 

(e)  "  Judgment  creditor  "  shall  mean  the  party  or  -  Juirueut 

person  who  is  entitled  to  receive  pay-.aent  or  '"*""" 
to  enforce  a  judgment  or  order. 
(/)  "Judgment  debto.  "  shall  mean  the  party  or"Jud«m.nt 
person  to  make  payment  under  any  judgment ''""°'" 
or  order,  or  against  whom  the  same  may  be 
enforced, 

ig)  In  Rules  53."?  to  599  "  Judgment  "  shall  include  '  •'•■i.a- 
an  orocf  to  the  same  effect,    C.R,  835.  ""' 

See  The  Jtiticature  Act,  a.  2  (m).  supra,  p.  2. 
See  Eng.  (1S83).  R.  602. 

Thia  Rule  oaly  means  that  an  order  may  be  enforced  in  the  action  Ord.n. 
D  ine  same  way  as  a  Judgment.     An  order  does  .-.-t  create  a  debt 
TO  a  Judgment,  so  as  to  enable  an  Independci  Ion  to  be  main- 

ameil  upon  It:  Re  Kerr  v.  Smith.  24  Ont.  473.     b,   .ne  Divition  Oourt 
'i  iK.  s.  0.  c.  68)  B.  «l  (e),  no  action  can  be  brought  In  a  Division 
^""  "P°°  »"y  Judgment  or  order  made  by  the  Supreme  Court  or  a 
only  Lourt.  vhere  execution  may  issue  upon  or  In  respect  thereof. 
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Ri'Ln  or  coriT. 

.J^.t''""",  ","'"  '""  '"■'''  ""'  "  "  ""  ln'«nd«l  thU  an  or,l,.r, 
•  r.  10  b,  «,nlv«l,Bt  to  judnnrau.  ex.  ,.  (7»(«r».  12  Q  b  D  iil 
•tid   Ihiil  ih,  provl,l„„,  r„p„,|„,  „„rhm.nu  of  .l.bt.'   (Kuir    Z: 

ordff  dUmlMlnK  nn  a.  ilnn  with  rcti  for  want  of  pro«,onllo.     r 

g '■  » T^V  ?  If-  "'^  r ""  *"•  "•  '•"'' "'  ~™°""°r,,' ", 

"■  II.  .!.■..   l.x  II.  M,ior,;  «,•  fm(»/«||,  u  Q.  fl    n   joj.   ,,.     h  '       ^ 

.V..«  V.  san.„.  W.  N.  I.SSJ,  74;   WM„akrr7.  WM,.\":   "p    D  "T" 

A.  to  the  practice  In  ibl.  Provlnc.  ..,  notea  to  Anl^.  680  and  Mi, 

A.  to  fnforrlni  ord.ra  made  by  a  ludn  of  the  H.  C.  D.  or  of  .  c 

'or^^lZXt'a^'^l """  '"  """'■  "'  '»'••""»•■••  ""-V. 

Tb«  non-a«rvlco   of  an  order  nndar  wblcb  an  uMutlon  h».   !».. 
"Tn'ul  '"""'  '"'  ""'"«  "'■"  "»  «-SonTr"».°"on  "«tr" 

(A)  "  '^hfriff  •'  shall  include  any  Coroner,  Elisor  nr 
other  officer  charged  with  the  execution  of  aiiv 
writ  or  process.    C.B.  1102  and  89" 

See  H.  a  O.  1877.  o.  m.  a.  (6 

(«•)  "  Tinp  5  prescribed  "  shall  mean  time  limited  or 
oX'"       ^^  *''*  ^"'"^  *"■  ^^  "^  JU'lgment  or 

(;■)  In  Rules  11  to  31,  the  words  "  Writ  of  Sum 
mons  "  and  "Writ  "  shall  include  any  dnni- 

iTf^l  T  '  '  r''™"'''''^'  ""  oommenced. 
and  shall  also  include  all  proceedings  by  wliiH, 

either  before  or  after  .iudgment,  e.g.,  proceed- 
ngs  m  the  Master's  office  and  garnishee  ami 
tlurcl  party  proceedings.    3  Edw.  VII.  ch.  8. 

incliide  all  writs  by  which  a  judgment  mav  ho 
enforced,  and  in  the  Eules  relating  to  inter- 
pleader shall  also  include  an  order  of  attad- 
ment  under  the  Absconding  Debtors  Act.  C.R. 
iJllj.  amended. 

Leadings  k"for"  "'  '^'"'  ^"'*^  '"*"  ^-f  *«"•  ««««■  «>"" 

tlLt^o'nV^uctTon™"""'^"'-^  '""^'  ^^  ^I^^"  -'  «ff-' 
This  Rule  I,  bjgej  „„  p   j,    ^ 

I..  T.  224.  """"IR".  8ee  /njK.  v.  SoSfrf.on,  189S,  A.  C.  610;  79 
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CHAPTKK  II. 


FORM  ANI>  •nMMrSI-r.MI'.NT  OK  PKixEEDINOit  IN   THE 
BUI-KEME  lOUKT. 

(i)  Writ  of  Summons. 

4.— (1)  All  actions  shall  1m'  ciinimcnooil  liy  tli(>  issue  of  »•"  •"•! 
I  writ  of  summoiiH,  ti'stcil  iu  tin-  iiaiiic  "of  the  C'liiuf  »>"  "' 
Justice  of  Ontario,  whicli  nIidII  bo  prepared  by  the  plain 
tilT,  anil  shall  contain  the  imines  of  the  parties  and  the 
(■haracters  in  wliich  they  sue  and  are  sued,  and  the  office 
in  wliich  and  the  time  within  which  the  defendant  is  to 
enter  his  appearance,  and  shall  be  indorsed  with  a  short 
statement  of  the  nature  of  the  plaintiff's  ciaim.  C  B 
120  and  124. 

Th«  writ  ibauld  run  In  tba  nun*  .  the  relnlac  Soverelpi;  l)UtD.t«u  in 
vbcre.  by  mlgtftk*  of  tbe  solicitor  and  '  er  of  tta«  Court,  a  writ  luuad  '*■*'  "'  "^ 
li  tbe  name  of  a  dereaaed  Sovoralgn,  i  .,  mlalake  waa  hald  to  bo  mere. 
\7  u  irregularltjr,  and  aa  anch  amendable:  Bank  of  tfamllfan  r. 
JaMiria.  28  O.  L,  R.  176,  and  tbli,  notwlthauidln,  that  tueb  amend- 
mat  pi»ve»ted  the  defendant  from  aettini  up  the  sutr'e  of  LImlu. 
liana  ai  a  bar  to  the  action. 

A'cleriral  error  In  tha  teate  le  of  no  Importance;  Plt^ 
Dtrtlum.  47  U  T.  43»  i  TFmsjh   v.    BtaUcer.    47  I,.  T.  s 

Btle  18J. 


3 


i»  V.  Bail 
See  alao 


Whei»  the  tmte   waa    "wltneaa,  .     Lord    Hiih   Chancellor." 

Iiavlnt  out  the  nana   of   the  Lord  Chancellor,  the  writ  naa  held  to 
le  (Kd:  JfcA'Bv  T,  4I(,  M  L.  T.  8J2. 

See  Rule  183  as  to  Irregulurltlea  In  the  teate  of  writs. 

Abeence  from  the  Province  of  the  Judge  In  whose  name  writs  are 
wted.  does  not  render  It  Improper  to  teate  writs  In  his  name  •  Bretl 
'■  Smith.  1  P.  R.  309. 

A  writ  Issued  after   the  cause  of  action  accrued,  but  on  the  same  Tim.  «l  I. 
aay  Is  good.    The  Issue  of  tbe  writ  Is  the  act  of  the  party  and  not  of  •'  »'» 
llie  Court,  and  the  Court  will  In  such  case  Inquire  as  to  the  actual 
time,  and  not  refer  the  act  to  the  first  moment  of  the  day  r/or*c  v 
Brajflai/trft.  7  Q.  B.  D.  151;    8  Q.  B.   D.   6,'i;    see   tord   Dorchester  v. 
PfWc.  3  Doug.  273. 

It  the  plaintiff  Intenda  to  claim  costs,  tbe  Indorsement  of  the  writ  co.t. 
«ou W  include  a  claim   for  coats.    The  costs  claimed  arc  subject  to 
taiatlon:  see  llulr.  6,-i9. 

si^'l  l"^'  """  ""^'^  "■*  '""  ""^  °'  ""*  action.  Including  the  Action. 

»3  uf  all  tie  d«reiid»ata  and  their  addressee:  Stale  Havingt  Bank  "••ntmllr. 
tn  ,1°'"'""''  "''"•  ^'"•*'.  8  O.  U  R.  358;   but  need  only  be  directed 

™  particular  defendant  or  defendants  Intended  to  be  served  with 


Qitt 

BTJLM  OF  COUBT. 

Bulte.  It     Where  different  times  have  to  be  mentioned  (or  different  rt.f    . 

r-po  °„Tl  Vl;  '^r  T™  "  '"  "'"^  --renfwrrt  :'':,; 
1.  J-on,,.  1  L,  R.  Ir,  60:  see  Burt  v.  Bourn.  8  T.  L.  R.  28. 

The  term  "action  "  Is  defined  by  the  Act  (s.  2)    to  be  a  rivii 

Proceedings  appear  to  have  been  Instituted  by  a  writ  of  .rtr,  , 
In  Shaver  v.  cotton,  16  P.  H.  278.  '  '■"" 

ou.  .  „,..„.  relator  «>rr^n',U.7T^'Z\^^::Z^'Z  "d'ta^J,"  °'." 
sanction  of  the  Attomey-Oenepul  h»i,,T»>..  .    ^  "  Practice,  the 

fforsour.  etc..  Co  2™  h  D  22^ •  wllf  '""*""^-  «""«<"«"  V.  Pagtam 
s«  R.le  183.  T*;  tltr,  "f„for»«w  if"  \  °™"'''  ''  ^  "•  ="■ 
»e..Gener^  ,.  ./.^Iri^X'^  L^  ^°  7^^ '"k^Z ",/'!,'" 
the  name  of  a  relator  is  to  h«\r.J,t     i.       ...  '  ^°*'''  ^^^  b"' 

dlately  concern  he  rlgh"  of  X  c«wl  °  "^^  *""•  ■""  ""■»«■ 
T    I     R    fi7o      wv      "S""^  or   "le   Crown:    see   firoojfcs   v    7prru    a 

Without  a  rJatT  ISJJl  "°f"  "' ,^  AttomwOaierai  alone 
an  action  can  „"y  41nsUt«Jh^  Jf"'  "'  '  '  *  «•  "'=  "-"  »"ch 
V.  Toronto  «««/«^i  X T  f  Ch^  "cht«  "•/i^"'*'^™' 
be  obtained  and  Indoraed  on  the  writ  and.  i!;  '"5  *"  ""'  "'°""' 
"honld  then  be  filed  under  *«ie  6.  ^"^  •'"~'-    '^"^  ■»" 

~°^enfofTc"lty'%l?tTmu  t  EH'L'"  "*'    '■'••  "»  P""-' 

"oLVtte^trwri't'm^a^.rrXr'caL'r^  ■»« "' "« -"• 

but  where  defendant  ilveS  0^5?  o^h  °"*""* '""»«"^''8  » ^ 
within  ifuie  25  was  shewn  X  In,  '^'''  ""  "''  """"  "'  -^o' 
Bank  V.  CoIumSiHronT-Vt^eS  ,'"«",«"""'=  ^""»  ««""'" 
«»le  7.  °'^*''  ^   °-  L.  R.  358.     See  also  notes  to 


Addroas  of 
defendant. 


-=  "•    stattr  T,  5r  r  rdl'^rer^^,"  '?  '—  ^  —  .. 

piainiinu^hTrrnXw":^  imrcoi:-."  ?  ^r^"  ■«  =""^--' "- 

sity  for  such  relief  arises  incH^.T  /""*"'•  """'«'"■  «  "-e  nece.f- 
tbe  Court  has  Power  "gTve.le^S''  "  ?,*  """"^  "'  «"  »"'°''- 
Indorsed  on  the  writ  see  clhZ'  '"^  "  *  "''»'"'  '»■•  "  "«»  ""• 
-Vorton  V.  (Jo„<.r.  W  nTst?  20^  /A"".""*""'  >  '^  ^  «9«. 
amended.     A   general    power  of   ai„™H.  '  Indorsement  may  Ho 

n«Ie  183.  "^    ""^  °'   ""lading   proceedings   la   given   by 

the'naTurr^rtJrCon 'r  b™n  ""  ,7,"  •'™"'  »--  »*■"  '-"  '» 
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No  wry  precise  indorsement  of  the  nature  ot  the  claim  U  required-  buus 
m  K«!«  33. 

A  writ  against  A.  0.  t  R.  Indorsed  to  have  set  aside  a  deed  from 
i.  to  0.,  and  a  deed  from  O.  to  A.,  was  held  sufficient,  and  a  motion 
br  B.  to  have  service  on  him  set  aside  as  shewing  no  cause  ot  action 
axalnst  him  was  refused:  Otlmore  v.  Orford,  11  P.  R.  437. 

Where  a  woman  Is  mad«  a  defendant,  she  ought  to  be  described  In  Ch.r.c.r  of 
tlie  writ  as  a  spinster,  married  woman,  or  widow;  Tofield  v  Roberts  I'*"*"- 
)(  L.  T.  Jour.  11;  W.  N.  1894,  74;  Re  Poinotu.  W.  N.  1891.  139;' 
where  a  plaintiff  sues  on  behalf  ot  a  class  it  should  so  appear  in  the 
iltleof  the  action;  a  statement  to  that  effect  in  the  body  ot  the  state- 
meDt  ot  claim  Is  not  sufflclent:  Re  Tottenham,  1896.  1  Ch.  628;  74  L 
T.  376:  9ei  vide  McXab  v.  MacdoneU,  infra. 

Is  Vorraker  v.  Pryer.  2  Ch.  D.  109.  it  was  held  by  Jewel,  M.R.,  Action  o„ 
Hi  In  Re  Boyle.  5  Ch.  D.   540,   by  Bacon,  V.C.,   and   in  Ailcoc*  v  t"!-"""'" 
?tlm.   W.  N.  187«,    1S9;    2  Charl.    N.  C.    (Court)     288,    by    Mallna'  "*" 
V.C,  that  In  an  ordinary  creditors'  action  for  administration  ot  the 
real  and  personal  estate  of  a  deceased  debtor,  the  action  must  be  by 
tie  plalnUlf  oa  behalf  of  himself  and  all  the  other  creditors;  and  the 
•lit  must  be  indorsed  accordingly.    In  the  earlier  case  of  Cooper  v 
BIHkK,  1  Ch.  p.  691,  Hall,  V.C,  had  taken  a  contrary  view     In  the 
liter  case  of  Re  Jonet,  Eyre  v.  Cox,  24  W.  R.  317,  Jeasel,  M,R    said  that 
when  It  appeared  In  the  statement  ot  claim  that  the  plaintiff  was 
iulns  on  behalf  of  himself  and  other  creditors,  it  was  not  necessary 
to  amend  the  writ  by  the  insertion  of  theae  words.    See  also  ifcYab 
V. IfMionnen,  15  P.  B.  14.    But  it  has  been  said:  "A  atatement  buried 
jomewliere  In  the  statement  ot  claim  that  the  plaintiff  U  suing  on 
behalf  ot  all  the  creditors  of  the  testatrix,  would  be  of  no  use,  the 
•tatement  ought  to  appear  In  the  title  of  the  action":  per  North   J 
,    '^»«'f'JW>.  iSSe,  I  Ch.  628;  cited  by  Rlddell.  J.,  in  Barton  v,  Bamil- 
7l3?  "■  "^  "■  "  "•  "28:  see  notes  to  Rule  75,  as  to  class  suits;  and 
Son*  V.  OoM^eHt,  S8  O.  L.  H.  e2S.  ~.  .ui»,  ana 

Where  a  Jiidtoeat  for  administration  is  applied  for  under  Rule 
M8,  rt  «»,  it  hw  not  iwen  the  praeUca  to  require  the  style  of  the 
taise  to  shew  that  the  action  Is  on  behalf  of  all  the  creditors  ate  • 
see  alio  Re  Blount,  27  W.  R.  865.  ""i"™,  ou;,. 

Plaintiffs  suing  on  behalf  of  a  class,  should  specify  the  class  as 
STch  88  ■"''""*•    "<•""""  "■  «•   Staffordshire  Tramways  Co.. 

A  statement  of  the  repreaentaUve  capacity  In  which  a  plaintiff 
1^/'°°^'  ^  """l"'"'!  fiom  allegations  la  plaintiff's  affidavits  on  a 
motion:  a,ae,  v.  Fisher.  4  Out.  78;  but  may  be  shewn  In  the  state- 
ment of  claim  it  omitted  in  the  writ:   tlcHab  v.  JlfacdOBacH.  15  p. 

The  Irregularity  of  omltUng  to  indoirse  the  character  In  which  the 
piamtu  sues.  If  a  repreaentaUve  one,  may  be  waived  by  appearing:  lb. 

the1,rt„'ril°,"™,.°'.  ^""^  ''  ''^™'"''  "  "nay  not  »«  required  where  Notlc.  ol 
i«e  principal  rellof  sought  is  an  inJuncUon.  and  damages  are  only  ""i"" 
5  ChD  "'"'""""'''  ttereto:  see  Flower  v.  Low  Leyton  Loeal  Board. 

(2)  Any  claim  on  behalf  of  His  Majesty,  liieluding  a  a..i,„  b, 
eiaim  to  repeal  letters  pateut  under  the  great  seal,  may  '^'"°- 
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be  enforced  by  an  action  brought  by  the  Attornev-Generai 
on  behalf  of  His  Majesty.     See  C.R.  238-241.     " 
See  R,  S.  0.  1877,  c.  58,  is.  6,  8.  9,  10,  11   12 

no.re^',„Tr^-rrrfr„?'i?;'irTeV""  -■'  ^  ^'- 

not  bound  to  give  dlecovery:  76.    See  note  t-i  «u7e  348^i„,™,"'  """  " 
As  to  the  right  of  reuly:  see  Vrim.  Code    e    944   r^i    .„.■    ,. 

Jndieatu™  A?t^'m     T.'rT/I^rwrMlL'V'"""  ""°^  "  ^'» 
actions  hy  private  oersonr .!,  ^„™.  ""  ''«"««nr,  and  not  to 

through  fraud  or  Sv  dence    wWehT"  Vf;"*  '«"'  '-''^'' 
Insututed  by  a  private  Zsonl'it J?  f,  .'.  ™  """   '^»'"  •»  «"' 

CO.,  17  0.  L.  R.  i;  Zo:*TnZ<S!"7a  uT«;:  ""^  ^'•*'  ^'"'"" 

.".d":.'.;-,',?.'     «•  Th«  proper  officer  shall,  on  receiving  a  copy  of  the 

S^^Krt^:stiairSS 


Writ   mar 
iHbue  in  aor 
county. 


From  what 


writs  of 
Bnmmong. 


A  writ  of  summons  may  be  Issued  in  .»« 
.ctlon  for  recovery  of  Zl  may  tele  Su?^',  Z'^'  ^"i.'""  '"  "■ 
county  without  reference  to  The  IcTutv  of  .h  ,  T^'  "*""  '°  '"" 
must,  under  Rule  245  be  ft,  .hV^  .  \.  '  '°°^'  "'°''«"'  "■«  trial 
Permanent,  etc.  v^„L  9  P  R  %$f  ^  V""  '*'  """'  ""•  «"""""' 
for  the  recovery  of  Sd  must  be  h        k?"'^  °°"'"  "•"  »"  °«'°" 

county  or  District  in  wWch  the  land ^  ™'^  """  "  '''«>  <°  '"^ 
O.  c.  59).  e.  30  (2).  """  ''•  '^"^  <^'»""V  Court,  Act  (R  S 

.and"°rrc»7's'^:r:.''Tc  l-  -?  ^2'™ '-  •"'  ■— •  °' 

CenTral''omce™r?n''other'c:uX'b  °'„I"*  ""  "-«>  "•"  °'  '^^ 
Crown  or  Deputy  Registrar  .tthlf  m''  ?"  "■"  °=''"»'  C>«--k  "'  H." 
wtere  there  ,s  .' ^f'Z^l^Xrlul  ^at  S^aV"  '"  "-""'^ 

eogIlzL;roVt'he"'flcTth?,rws''  ^"Tf^  '"  ""  '"»  ^o-rt  Will  take 
t.e  cause  of  actl^a^ srcLrv."r;r.;,"i  Ta  li'.  ^3^  "^  "■"° 


WIIIT  KOR  SERVICE  IN  ONTARIO.  30^ 

IS  S.  C.  K.  lib. 

7.  A  writ  for  service  in  Ontario  (either  personally  or  wru  ,„r 
many  other  manner),  shall  be  according  to  Form  No  1  ITJS  i?' 
A  writ  for  service  out  of  Ontario  shall  he  accordinL'  to  °'""''°- 
Form  No.  2.    Where  the  defendant  is  not  a  British  sub- 
ject and  IS  not  in  British  Dominions,  notice  of  the  writ 
accordinK  to  Form  No.  3,  .shall  be  served  in  lieu  of  the 
ivrit.   C.K.  127,  128. 

See  Ene.  (1S83),  RR.  5  and  7. 
For  Forms:  aee  Nos.  1,  2  and  3. 

./J'/"J?  "■'  '°''.°'  T  ""■'"'''  ''■'""''  '"»  Juris-ilctlon  will  not  be  Wri,  .-or  „r. 
selBiUe  before  service  because  the  defendant  U  resident  without  the  ""  ■-'"'I" 
iSSM"  "•  ■PW-'E  ■""T  wait  untn  he  come,  wi5>.n  Sn;;Si';,".r 
lortidlttion  to  serve  him:   The  Belemlea,  7  P.  D.  67-  47  L    T   446-  !>•"«■"«" 
aim  Snowy,  cote,  7  P.  R.  162;  Fry  v.  Afoon-.  23  Q.  B.  D.  395,  397.  '  [''^"JL'" 

Where  a  writ  for  serrlce  on  persons  domiciled  within  was  served  on  ».?',       , 
than  without  the  Jurisdiction,  leave  was  given  to  Issue  Zcpl^lrc  •"•  '"  ° -n, 
1  conairrent  writ  for  service  out  of  the  jurisdiction,  and  to  amend  '°™- 
t^he  mples  served   in  accordance  therewith:    Metcalt  v.   DavU,    6  P. 

A  writ  not  according  to  the  form  for  service  out  o(  the  Jurisdiction 

Where  a  writ  for  service  on  a  foreigner  out  of  the  Jurisdiction  was 
7™  °,°  I'"  J""'  "'"'"'  ""'  J-'-'^-'Iction  on  a  tempora  rvlalt    a 

ieitl^IbrfH  T"?  ?'  "'  '"'  ^"■•'»«"'-'  '«  I'sied.  and  the  Sub.,i,u,i„„. 
SnUonL  ./r.f ■  '"^ •'"''«»  ■"»"•  "  "»  circumstances  warrant"""'" 
21    r^      Z'^'  °'^"  '  ""^  "*  •'«  »"^'='S  "Itl-ii  the  Juris- 

S.,1  ;.  ;       ^'^"'  '■■  «^<"'"<'<ie.  1905,  2  Ch.  4T2;   93  L.  T    664 

Sb  it  ™„H^  r'""*  »'"'»"'""™»lly  It  should  be  in  the  form  in 

"«!;„"",'  "^^if »-"  's  '''""-i  tie  Jurlsdicttoin.  the  writ  must 

«tZll^Zr  11'"°  ""  l"rt"'>'«l''°;  «■"«  "  tie  defendant  1,  out 

rtrtlitlon   f  r-  "  ":"-  "'°"'=''  »"™''  substitutionally  within  the 

I  6.  Juri  diction:  see  d'orrrswr  ««„*(„(,  Co,  v,  Ar6o.^,  1894.  1  Q. 
»■  '",  m  L.  T.  443;  and  notes  to  Rule  26. 

the'^y'Tt'hr^Hri'*!*   '"f   '"'™'»»'"'»  ^Wress   being   stated    in  Addr...  o, 
n«  r^  „?  "^"'  ■""  "n  Incorrect  statement  of  his  address  will  ''•'™d«"t 

.1'""""  ""  "'•"^   «»■■"'  '■  aam'nona.  1896    1  Q    B    6?^;  ^u    '"  -""• 
««  .t°drnl1,'""'  '".^  '^'  "■"'  -  -"-  °'  -"-  '»  shewn 
"1  I-.  B.  35S  Sivinffs  flail*  v.  Columbia  Iron  Work). 
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Bull  8. 


8.  The  plaintiff  may  issue  a  duplicate  writ  or  concur- 


BULES  OF  COURT. 

In  The  W.  A.  Scholten.  36  W.  R.  669.  ■  writ  wu  itt  ulde  tor  not 
containing  the  address  o(  defendant  as  crescrlbed  by  the  form  ol 
writ,  but  the  decision  seems  to  have  proceeded  upoE  the  fact  that 
the  defendant  was  a  foreign  corporation,  and  If  the  address  abroad 
had  been  Inserted  the  writ  could  not  have  been  Issued  without  leave 
But  see  The  Belentlea.  7  P.  D.  57;  Zuecato  v.  Youni,  38  W.  H.  t's'. 

The  last  clause  Is  adopted  from  R.  s.  O.  1877,  c.  50.  s.  45,  and  Is  not 
In  the  English  Rule.  As  to  the  form  ot  affldavlt  of  servicer  see  Buslroi 
V.  nnslroi.  U  Ch.  D.  849,  and  H.  i  L.  Forms,  Nos.  70  ei  teg. 

Z'tL'ioT       ,     ^""^  »  '""-elgner  Is  served  out  of  the  Jurisdiction,  with  a  writ 
«rvic«  o«i  of  instead  of  a  notice  as  prescribed  by  this  Biile,  the  service  Is  void' 
Inriidlctlon.     HewiUon  V.  Fabre,  21  Q.  B.  D.  6. 
See  also  notes  to  Rule  25. 

Cancarrent 

writ!   or I ......^   .uu^.    loaui^  a  y^u^iii^aiv   yvilt  or  COnCUT- 

SITmm^  ™nt  ^"t  for  service  either  within  or  without  Ontario 

j;,Mfciro.L""  tested  of  the  same  day  as  the  original  writ,  and  marked 

"duplicate"  or  "concurrent,"  and  with  the  date  of 

actual  issue.    Such  writs  shall  only  he  in  force  during 

the  currency  of  the  original  writ.    C.B.  129,  130,  131. 

See  Eng.  (1883)  RR.  40,  41.  The  original  writ  Is  only  In  force  for 
twelve  calendar  months  unless  renewed:  see  fiule  9,  and  notes. 

JlTh  T™™,.  V  F'  ""^  "™'  °'  ^"  ""'*  ">«  concurrent  or  duplicate  writ  can  only 
7TJ°i:^S.  ""iMued  during  the  period  for  which  the  original  writ  1.  curtTt:"' 
c.l,  writ.        alsd  Smaltpas,    v.  Yonge.  17  Q.  B.  D.  144:   but  under  «kI«  17«  th! 

°"  *■  or°,r„  r  •";?"'  :i"^  ""^' "" "™'  ">■'  '"^^e"  .neiVlf 

d„  '"•"  >"«l='-  «■"«  9.  may  allow  a  concurrent  writ  to  Issue 
SmoHpaje  v^  r„„„e.  „,„,,  and  Be  Jone,,  Eyre  v.  Cox.  46  L.  J.  chy. 

fn  I!!!l!  "'""■«■"  ""«  ■"•»  '"  l*  mentioned  tw  different  defendants 

^rTer/V  1,°  TT/  ™"T  "  '"  '^"^  "'■'™™'"  writs:  Tram" 
nrler,  l  u  R.  Jr.  60;  see  Surf  v.  Boicen,  8  T.  L.  H.  28-  so  that  thit 
course  will  be  proper  where  several  def^dantTout  of  tte  In  ^11 

the^Hri^yo-n  Tnt  ZlTZ^^TT.  "^r  TaS  Z  /n' 
acUon  against  .defendant  resident  within  the  lurisSon  [s  «a"° 
20  (»)].  the  defendant  within  the  Jurisdiction  must  be  first  served 

current  writ  fot  service  on  the  absent  party:  see  iiule.  25  26  27 
and  In  support  of  the  app.....ii„n  It  must  be  sl^n  that  the  o'artv 
cS    v'Vr;Tl  ""y  ""   ^■'"«"'"-   '»   a   nees". rV  pa.  ■ 

TrrZ^'lt  'Z  T'r'  "  ™"™-«  -"  -  'coiirrr"'"? 
irregular.  /6.     See  also  notes  to  Iiule  25  (g). 


Concurrent 


Issuld^anr^'lLr',!  T  "'.  '^"'''  »""  **»  "'»"■«'  writ  has  been 
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DURATION  OF  WBIT  OP  SUMMONS. 

1  9.  B.  100;  but  a  concurrent  writ  tor  .ervlce  abroad,  where  the  orlg-  B.l.e 
lil  writ  1.  for  ..rvle.  within  the  JurladlcUon,  couid  not  bTterved 
without  in  order  being  flrst  obtained  under  Hulet  23  and  26 

A  Heleadant  whose  domlcU  I.  within  the  Jurisdiction.  It  .erved  s.,.l,. 
•bnaul.  miut  be  served  pursuant  to  an  order  made  under  Rule  25    •'"•i 
ervlce  on  him  ot  a  writ  In  the  form  ol  a  writ  for  service  within  the 
iurWIctlon  1.  a  nullity:    Orant  v.  A'err,  2  O.  W.  N    770     and  la  no 
lonier  amendable  as  formerly:  see  Metcatf  v.  Uavis,  6  P.  R.'  275. 

A.  to  substitutional  service,  within  the  Jurisdiction,  of  wrlu  atalnst 
lefaadanu  who  are  abroad;  see  notes  to  Hulci  7  and  25.  •»■""•' 

Service  on  a  defendant,  within  the  Jurisdiction,  ot  a  concurrent 
.rt<  l.«Kd  for  service  on  him  out  of  the  Jurisdiction  was,  on  motion  "o 

i-  Kj.  La,  J,   18v.  ' 

As  to  the  provision  for  Issuing  duplicate  writs:   see  Eng    (1883) 
R.  «,.    Introduced  In  Ont  In  1894  by  Hul.  1308  to  meet  the  dlfflculty 

nT?*       ,  ?"''',"'•  ';  """^  '■  ''•  ^-  "■  250.  in  ^hlch  It  was  held  that 
only  tie  original  writ,  when  produced,  cojld  be  renewed. 

9.  The  writ  shall  be  in  force  for  twelve  months  from  wnt  ,o  be  „ 
lie  date  thereof,  including  the  day  of  such  date;  bnt  if  S'.'n°."h.'\.. 
tor  any  suflicient  reason  any  defendant  has  not  been  ""'  '"''•• 
served,  the  wrH  may  at  any  time  before  its  expiration,  °" 
by  order  be  renewed  for  twelve  months,  and  so  from  time 
to  time  during  the  currency  of  the  renewed  writ     The 
wnt  shall  be  marked  by  the  proper  officer,  "  renewed  •' 
with  the  date  of  the  order.     C.B.  132. 

.be'^tTni?  1881.  introduced  an  Important  change.     Theretotere.  ch..,. 
^rij  ,       .        ""'■  ""*'"•  "^  "'  "«"■  "'"■•'■■K  If  currency    be  •»•«'"  b, 
Z?^„°'  'i"  r™""  '™""  ""  «""  "'  ''"'»'«'    "-"l  so  on  from  ""'"■ 
ttae  to  time  during  the  currency  of  the  renewed  writ,  so  as  to  w 

Umltrtlons  for  an  Indefinite  time:  whereas  under  this  RuTa  wri 
Mosly  be  renewed  by  leaie,  and  If  reasonable  eltorts  have  been 
tT™  /  'T'  "■'  a*'™"*".  OT  tor  other  good  reasons  The  applica 
"on  Is  made  ex  patle:  see  Chlttys  Arch..  Hth  ed.,  229 

Imm:  Jrare'crndarTo'nSl^  '""  '"^  '"'"'  -"'"^  '"-"°-'' 


U  P.  a  m""*"  ""^  '•"'""<="«>'  ""O^--  tbls  clause:  mi«our  , 


Magce, 


oon^hs  IImIJIh  ,     .1.    T"-  ""''^'"standing  the  expiration  ot  12 
01  time  annir?!     .  ■  PTPoses,  except  that  of  service,  the  limit 

'"■  "  any.  Laird  v.  King.  19  P.  R.  307;  1  O.  L  it   51 
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BDLEB  or  COURT. 

The  order,  beildes  providing  for  the  renewil.  ihotald  aleo  protlde 
that  KTilct  of  tke  writ  majr  be  made  notwitkitaiidlnK  the  lapie  nl 
a  year:  Oilmour  v.  Uaftt,  14  P.  R  120. 

The  twelvf  monthi  ran  from  the  date  of  the  writ:  Be  Jones  Fun- 
y.  cox.  il  h.  J.  Chy.  316;  W.  N.  1877.  38;  and  vacation  la  Included-  L 
flule  179.  and  Vullin  v.  Bonjor,  6  Ir.  C.  L.  475. 

By  Bute  176,  the  Court  may  enlarie  the  time  for  any  proceedlnc 
and  although  the  prescribed  time  has  elaprred.  In  Be  Jonet  Eyre  v 
Co.,  .Kpra,  Jessel.  M.H.,  allowed  a  writ  to  be  renewed  after  I'ta  nerlod 
of  currency  had  eiplred,  the  plaintiff  not  having  been  able  to  lerve  It 
and  see  Conodion  Bont  ot  Commerce  v.  Tenant,  6  0.  L.  R.  B21  see  aUo 
St.  Loui.  V.  o-CuUaghan,  13  p.  H.  322,  followed  In  Oilmour  v.  i(w„ 
»«j>ro;  C«ir».  v.  MHh.  16  P.  R  100.  The  Judge  exercise,  a  dl«;retL 
however  where  the  time  has  expired,  and  where  the  Statute  ot  uZ- 
tatlons  had  In  the  meantime  run,  the  Court  refused  to  renew  the  wrlf 
Doyle  X.  Kaufman.  3  Q.  B.  D.  7.  afflrmed  In  Appeal,  /».  340;  see  ai^ 

^d;:!  i  ."  """  '  "^  "■""  """"•  "■"""  «c8ptlonaI  circum 
has  made  pvery  reasonable  effort  to  serve  the  writ,  or  for  some  T 
avoidable  raasdn  the  service  has  been  prevented;  s«  (mTmo^'  HIT 

Z"f'h.  ".'h""':;"  '."■•"  "  "•^"^  '»  "»  «■""«'■  ■.^Itbst^dTng 
Sfntnl  ,      ".     '  "'"""'  "'"•"'  '"'  '*«  Statute  of  Llmlutlo^  an5 

o^M^L'^^'-'J,"  ""'  °"""'  '°  ""'•  "■•  «W«tlon  that TheTrU 
onght  not  to  have  been  renewed;  fl«(l.r  v  JfeJffc*™.  32  Out  422 

The  Master  In  Chambers  has  Jurisdiction  tn  ■.o.„..h 
order  made  bv  a  T>v.i.i   t„h.    .     J""saictlon  to  rescind  an  ex  parte 

Langlev  v.  Cosfi^an,  5  O.  W.  R.  147  «  O-  L.  R.  685.  and    see 

«u,!"217°,"w/wUhl„°"4  d^'v^f^'  "I""-   ""  ""^  •'--^">^''  ^'■ 
cant,  w„i  be  t'oO^ir  CaZ%°'Il:,rul' ^°  I'So'  """^  °'  '"^  ^''^"■ 

^"H^Si'i^r^^^'^"-  — 

ds94.Ta  B  352  ""■""'""■  "°''  '^""'^  "■""••«•  "''  >■  «""■ 
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Where  the  writ  has  expired  before  service,  the  copy  and  lervlce  of  >.■..>«  ,, 
-'p.  R  s""       '"  """■  ""'  °°'  '"^  """"'  «■■":>■'"»   "l^olter! 

Where  a  defendant  has  been  nerved  with  an  unrenewed  writ  after 
01.  explraton  ol  twe  ve  months  from  the  date  of  Us  Issue,  he  prob 
Mj  cannot  treat  It  Is  a  nullity,  hut  should  apply  to  set  aside  Yh. 
sTit  '"'*"'"''"'^  •'«  "'"•'•'  '■■  "'-'"•"••  11  M  *  W.  103;T^wL 

(ii)  Originating  Notice. 

lO.-(l)  Every  proceeding  iu  the  Court  other  than  an  o,i.i...,n, 
action  or  a  proceeding  tliat  may  be  taken  ex  parte,  shall  """"• 
unless  otherwise  specially  provided,  be  commenced  bv  a 
notice  of  motion  called  an  originating  notice. 

(2)  When  by  any  statute  an  niiplication  may  be  made 
to  the  Court  or  a  Judge  in  a  manner  therein  provided 
such  application  may  also  be  made  by  originating  notice' 
but  any  security  required  by  such  statute  shall  be  given 
.Yew. 

According  to  Mr.  Justice  Mlddleton's  letter  published  as  a  oref.™ 

,1™;  ^'',^*"'«  <">■'»'.  however,  In  terms,  forbid  the  ailng  of  a  petl. 
U.n,  and  It  may  he  that  there  may  yet  be  some  cases  In  which  It  may 

^!?.   M.  ,    '?'.'"  ""^''  '"  *  """"^  <"  "»"<"■•  l»  desirable  2,  a 

„,^1^  s  teslred.    Petition  to  qulM  title  Is  one  of  the  cases 

:m^:\T^T  ''''"'''  """■■  '^'  """  ""■■   >■-  -«"'»"  o' 

l.nl^°"hSe'„'lr.™^.  T}°^'  °'  ""-e-o'-e  actions  or  proceed- 
S,Z.  u  "  ""'■  "  ^°*»  ""'  aPI^a"-  '»  •«  '"e  Intention  of  the 
f!lJ,  .  'v'""'  """■  ^'"^  '""<^''  <"  "«  'WO  le  will  adopt  Where 
a™  ding  to  the  established  practice,  an  action  must  be  brought  a  wru 
ol  summons  must  still  be  Issued;  and  It  Is  only  where  thrcoorTL 
«pre,^y  empowered  by  Statute  or  «u,c  to  act  In'a'Smmary  way  thi 
M  originating  notice  may  be  adopted.  ummary  way  tnat 

(iii)  Indorsement  of  Address,  Etc. 
ll.-(l)  Where  a  plaintiti  sues  by  a  solicitor  the  writ .  . 

t^rV°'  ""''"'  '"  "«"  hereof),  shall  beh^orsed  !,=  "' 
«th  the  solicitor's  name  or  firm  and  place  of  business, 
miere  service  may  be  made. 

oulfa^lT'/'"'  ^fli'-it"'- i^.^"ins  a  writ  of  summons  is  «-.,„  „.„,. 

Piaee  of  business  as  well  as  the  name  or  firm  and  place 
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BULKS  OF  COUBT. 

of  business  of  the  principal  solicitor  shall  be  iudorsed. 
C.R.  134. 

Compare  Edk.  (1883)  R.  19, 

By  Hum  3  (>)  In  these  Hutr,  the  woril.  "  writ  ot  lummoni  "  Indudr 
■any  document  by  which  proceedings  are  commenced"  therefore  a 
ilmllar  Indoraement  should  be  made  on  eyery  document  by  which  pro 
ceedlngs  are  commenced,  e.g..  orlglnatlni  notices,  third  party  notlce> 
garnishee  orders.  Interpleader  orders,  notice,  to  Incumbrancers  „r 
orders  making  persons  parties  In  the  Master's  Ofllce,  petitions  or 
right,  and  petitions  to  quiet  titles. 

Where  a  petition  was  Indorsed  by  agents  only.  It  waa  held  to  be 
irregular  and  was  set  aside:  He  BcHolei.  34  W.  R.  501:  54  L  T  les- 
see also  Wray  y.  Kemv,  26  Ch.  D.  169. 

.^.^''^^  '^"  '""'  '°  °°'"'''°  """•  •"»•'«''  ""«  «»pressly  provided  in 
!;,.'.,  ,^;  i  •■'«'■■"«•"  »1<1«".  •«  well  as  the  aolloltor'a  address, 
must  be  Indorsed,  as  the  form  of  writ  No.  1  In  the  Appendix  (H  it 
L.,  Form  No.  35),  so  provides,  and  that  form  Is  made  Imperative  by 
f-"  '/  '^t'"  ''"'"'f/o-  "■  •"""'"■  *  C.  L.  T.  500:  see  also  K„,, 
J.o.  A  writ  not  so  Indorsed  may  be  set  islde  as  Irregular-  76  -  sh,r 
nood  V.  (loMman.  11  P.  R.  433;  see  also  McCreadv  v.  Hmeuv.'s  P.  H. 

The  address  of  the  plalntW  Indorsed  must  be  that  of  his  residence 

^V"""rl'\",  ^°'-  "^'-  '"•  *'"''  '■  "'"■  '*  «•  B.  D  T^g-  a 
Q  B  311  ""»'■'«»  address  of  a  Arm  Is  sufllclent:  lb.:  69  L.  J. 

Where  the  suit  was  on  behalf  of  "  the  plalnUft  and  all  others  the 

5t„  "  T  ""  '"''  '""'  '""■""'•  '*"  "'»  »^-'«»«  "'-"-^  »«= Jb" 
B  ven,  the  other  persons  mentioned  were  not  plaintiffs.  heaMev 
etc..  v.  J/clndrew,  W.  N.  1875,  259;   1  Charl.  Ch.  Ca.  68.     '    ^"""'' 

^ivf-'  '°  '""''''"'«  '''•"■■"J'  '<>'  costs  where  an  Illusory  address  Is 
1897   ^36  '""■  ■""""'■''*  '^-  «•  «">■  "■  ■"■"•'•  IM  L.  T.  532rw.  N. 

12.— (1)  Where  a  plaintiff  sues  in  person,  there  shall 
be  indorsed  upon  the  writ  or  notice  in  lieu  thereof  his 
place  of  residence  and  occupation. 

(2)  If  tlie  plaintiff '.s  residence  is  more  than  two  miles 
trom  the  office  m  which  the  proceedings  are  commencod, 
there  shall  also  be  indorsed  an  address  for  service  within 
that  distance.  In  default,  any  paper  not  requiring  per- 
sonal servnce  may  be  served  by  mailing  the  same  to  the 
plaintiff  at  his  address,  by  registered  letter,    O.K.  ITo. 

rmarrl^dCr  "T  ^  ^°""""'  ""  ■"'■•■'""■■K  to'  be  next  friend  ot 
t'Z"rrtTS?^!"f'^  "  "";■  ""  '"■"  «"■'  »"  subsequent  proceed- 
ings wrr»  set  aside:  Sua^n  v.  Swann.  43  L.  T.  630;  25  Sol.  Jour.  134. 

As  to  snfflclency  of  address:  see  Umilh  v.  nohMv.  3  Ex.  D.  338. 


DEMAND  or  HOLlriTOB's  AUTHORITY.  3OT 

Ai  to  wh.t  ret>lner  of  a  ■ollcltor  aulhorlie.  bim  to  l..u«  a  writ-  ..,.,. 
IM  Wrav  y.  Kemp,  26  Ch,  D.  Iti'l.  "■  ■"•  "' 

A  eonpuir  can  neither  lue  nor  defend  In  person,  and  a  manadna 
director  o(  a  company  I.  not  competent  to  act  In  perwn  tor  tha  com 

z-u^ruTjorir"  ■" "  ""■" "' "  •""^"°- «--  >■ 

1S.-(1)  The  solicitor  whose  name  is  indorsed  on  anyD.n...d 
writ  of  simmions,  shall  on  demand  declare  forthwith  'CZr,,. 
irliether  the  cause  or  matter  has  been  commenced  by  him  ij'""""'" 
or  with  his  authority  or  privitv.    He  shall  also   if  de  """»•" i-Tki' 
manded,  disclose  the  profession  or  occupation,  and  place  ""'"""' 
of  abode  (giving  name  of  street  and  house  number  where 
practicable)  of  the  plaintiff.    In  default  the  action  may 
be  stayed  and  the  solicitor  may  be  directed  to  pav  the 
oosts. 

•  '^iiK    u-^  solicitor  declares  that  the  writ  was  not  a.,.o„  .„„. 
issued  by  him  or  ^ith  his  anthority  or  privity,  an  order  Z'Z^^'oZ 
?n  t,    .    "^"^  ex  par<e  directing  that  all  proceedings  S:,',," 
sha    be  stayed,  and  thereafter  no  further  proceedings 
shall  be  taken  without  leave.     C.R.  143. 

SeeEng.  (1883)  H.  42. 
rJilJ'T^'  ""!'  «P«"«'>S'  iPPlled  to  other  proceedings  than  those 

S:r„o't'et7!;.,r:V" " """  -^°^'«"  •-  --'  «^  ™s 

Where  a  wllcltdr  continued  to  act  for  a  Company  after  It  had 

J.rr;i.^J.rr  ft-'h^d^t-^y^ll^t  J?i.T~ 

^^^   nga,  move  to  stay  them:  sec  infra,  and  Chtiholm  v.  SkrUlon.  1  Gr. 

•mnrme  orube„l  o  ,  f  ^"f  ,"«"-»»■"'  who  were  sued  In  their 

Opinion  LtaZ;.  LS  f /'"'™"°™  '»  '"e  name  of  "Liberal 
'eld  td  be  ~r»nal  V  H^  ,  ""  detendanU  individually,  he  was 
«>  HolM    Sta™^     '^    ,?.°  '°  """  "  "■*  "'»'■"«'  »"  ■:<«'»  lost  by  his 

"rporatlin  wL  s„7l  anT.TL  ""'*  "'^  °'""°«'  »  =""'«■•  <"  <»■ 
was  recovered  against  it  which  proved  frultlea,  because  the 
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Hl'LES  OF  rOliRT. 

compaiiy  bid  never  qualined  Itt.  If  U  do  buitnew  U4  bad  no  aueti 

It  wa«  held  that  tbe  iollrllor  who  had  acted  tor  the  company  wai  n.it 
liable  to  the  plalntlS  (or  bla  coau  which  bad  thui  been  thrown  awov 
Campbell  V.  Tcilca»f  Vcrroll'i  Llmlleil.  27  O.  L.  R.  141. 

But  where  a  defendant  haa  not  been  aenred  with  proceae  and 
an  unauthorised  appearance  la  entered  for  him,  ths  proceeding  will 
be  aet  ailde  on  hia  applying  promptly  after  he  haa  notice  of  th.m 
HoltMltr  V.  Weinnoh.  :t  c.  P.  91:  JfoMe*  v.  Hapetjt.  5  ('  P  y, 
Wrlfht  V,  if  mi,  2  p.  R.  S6;  He  Qn\i.  66  L.  T.  743;  and  thia  rul,. 
appllea  In  the  caae  of  pertnera,  one  of  whom  will  not  ha  bound  by  an 
appearance  entered  for  him  on  the  loatructlona  of  a  copartner  but 
without  bla  authoHty:  Jfoion  v.  Cooprr,  15  P.  R.  418;  unleaa  he  t« 
a  dormant  partner:  aee  Court  v.  Berlin,  <n/ra;  or  unleaa  the  partnir 
living  tbe  retainer  be  the  managing  partner,  In  which  caae  an  aoDiur 
ance  entered  by  authority  of  the  managing  partner  for  the  other 
partner!  will  be  binding  on  them:    rsmKnion  v.  Brotidffflllk    igg,; 

L  t-™.,  .',.'thJ-  ^°f'  "■'  ""  "'•"'"  °'  «*•  «»"="<>r  will  not 

.  '*™'''""''  "'  "■»  "llrement  of  a  aleeplng  partner  from  the  (irn. 

B   M6  «"'='<»'  >"•  ho  notice:    aee  Court  v.  Berlin,  1897,  2  q! 

By  delay  defendant  may  waive  hU  righta:  Ktrr  v.  ifoipu,  2  P  R 
13o.  la  Jfcieon  v.  Oronf.  20  Or.  76,  the  party  was  held  to  be  bound 
l^  "-'-"""''ed  aefenc.  to  a  Chance,;  .ult,  though  ie  doe,  not 
appear  o  have  been  aerved  with  the  bill.  Where  a  defendant  ha.  been 
rr^'JVr"  "".*  K"^  ■"  "  '»"""'  "^  «"  -nautbortaedTppear 
Tlnnin  f  °?f'  ""  ""  ""««""■'«  »"'  "ot  be  aet  aalde  unle,,  the 
plaintiff  had  notice:  aee  Tfolmcr  v.  Wcjliroo*,  .upro,-  Iforon  v  N,7,er»,- 
eMorn  2  P.  H.  261:  flo»le»  v.  fl.c*tond,  1  Ex.  1:  Arch.  Pr.,    14th  E 

U  r     '  I  ,»i    ?'   ""  "'""""■   ^  '"""'^"""^    '^"'•^'i'   v.   Poop,, 
I  U.  C.  L.  J.  294.    See  note  to  Kale  15.  »  i~  , 

»T;rh™,""."H";L'".""?"f«!? "  •«'°" '»."» "»■«  o'  •  p-'n- 


•ppiici'tiiii  "oi ,,_    -;■ ■-""■  "—  "'•uiueacea  an  action  In  the  name  of  a  plain- 

""  and  Tie      „',';"'°"'"'''  '"l  •""""'  ■"'"'•  °"  »"""  '»^he  de*endan. 

1L»  i"'  "'°'"'  """  '"'  •«""•  "»  "'""■iMOd,  and  that  the 

aollcltor  pay  the  coau  of  the  plaintiff  «.  hetewen  aollc  tor  «.d  client 

20  Ont    5?;.  oJ,  ■  ^^'"^l.^"^"-  "  Ch.  D.  169;  ftriSncr  v.  Por,r«., 
ripmot';:'7r,Lrtbe'^ImJ  0?aVlLtl,-rb"^^^^^ 

189?"?^  llTT,  n^  ar^"?o"  tt;  r.cr'.  °'  "■  '■  '■  """-'■• 
struck  ™r„r,h"II%"T  1°'""  *"''°'"  """'""''•  "■^"-  "»">-«  «ere 

£ =r??^-~^'- -^'^^^^^  - 

adde^ha^Wn^"  "l'\';  ^'"l'-^"  "  '"'»'  ""«"  to  hU  being 
7h«rh  '»o°,Bl>'en  by  his  solicitor  In  his  presence    It   was  he^' 

Who  h^d'Sdr^'h^,^  '°  '■°^^'-'\"™^  »'"'^  -t.  and  the  solldTo; 
nad  added  him   was  ordered,   notwithatantding   he  appeared   to 


DlRmUstl  on 
defendknt't 
■pplicttion. 


NAMEM  AND  AUURESKES  OK  PARTNRHH. 

h>T.  Ktad  hMt  lUe.  to  pay  ih.  •ppllrant'i  co.u  u  betwetn  loll.  itor  ■.■.  ii 

""  'J'^L"'  'h'"  .""  '°'"  °'  "•  '""•™  «'"•  which  Ul."ppH 
r«t  lud  been  ordered  U)  p.y,  together  with  .11  the  oo...  „(  th,  appma- 
tloa:  frt,*«-  V.  Van  Orutlen.  l«9n  2  Ch.  649;  and  no  Jforrl.  ,  to! 
W.«(to«  1,1^.  •Kpni.  A  pUlntlS  r«ldln(  out  of  the  Jurlidlctlon 
moTln,  to  nt  aalde  proce«llni,  brought  by  a  .olioitor  without  hi. 
.Ultorlly  cannot  h.  ordered  to  give  .ecurlty  for  .0.1.  on  the  .ollc  to"  ' 
ippllcatlon:  Sample  v.  MrhawllHH,  17  P.  R.  490.  ■"■luio.  . 

Th.  ract  that  a  Mllcltor  haa  acted  a.  a  .ollcltor  tor  a  truite.  do« 
not  author  »  th.  Mllcltor  to  nter  an  appearance  for  th.  truatw  In 

"«,  bVt,"4"    "  '°  ""  '""  "'"''"'  ""'  '""""  ""•'»""» 

,.,!!.»", '°  "■'"■  ""■  """'"  '"  ''°"'  '■■•  '«'"•  »M«lii«l  agalnit  a 
Pllatll  for  non-paymant  of  th.  co,t.  of  a  former  action,  mwhloh 

L'  T'.k'^  T"  ""*  "'""""  ""  "'""lly,  h.  cannot  appTy  ,S 
.«  Mde  the  order  on  that  ground,  he  mu.t  atUck  th,  root  of  the 

S":  L'°r  '•"'  r""^!-"  "o  '■"•  "1.  n.n,e  .truck  out  of  Z 
former  action :  tpo  t.  Long.  17  P.  H.  203,  and  .e«  8.  C.  18  P.  R.  i. 

Aoy  former  rule  of  practice  that  an  action  brought  without  th. 
.«tk.rlt,  of   th,  plalntlH  can   be   dl«nl«ed.   on   .pJllLuin   of     h' 

to«,  12  P.  R.  H».    la  thi.  »..  It  wa.  held  that  on  an  appllc-Mon  „f 
l'.b™ahM:r\"h'"r'";."'?  "''""'  ""'""'  "»'  •»  """'"^    "SeJ 

rmlaer.  and  only  nion  th.  Inrtructlon.  of  a  third  wnan  h.  m., 
hc«,  p.„onally  llabl,  for  any  lo«  arl.lng  to  .ucf^rty.  ,„  "S^ 

iri;??;  r^^\z:^'  '""<■  •>' "« """« -»™-  ^-^^  - 

14.-(1)  Where  an  action  is  brought  in  the  name  of  a  K»...„d 

n,™.°«'"  ","!"!;'.«'"■  ^'-^l*  """"■  *'""'  *^«  plaintiff's  own^.iiVro°,' 
name,  the  plaintiffs  shall,  on  demand,  declare  forthwith  '"'"■'" 
ra  writing  the  names  and  places  of  residence  of  all  the  """""' 
persons  constituting  the  firm,  or  carrj-ing  on  business 
under  such  name  or  style. 

(2)  If  the  plaintiffs  fail  to  comply  with  such  demand. 
all  proceedings  in  the  action  may,  upon  an  application 
'or  that  purpose,  be  stayed.     C.B.  144. 

■,.„^'  ''»\""-'«<-r.»ip  Reomration  Act  (R.  S.  O.  c.  138).  a.  2  the 
trading  ,..'°^'"'""'  ">=■">»"  compoalng  a  Bra.  carrying  on  a 
Si  l„  ?r»'r'"  "'■  ■""""«  '■•■"■'»»•  "'  ™l"lred  to  be  reg 
•nicli  the  business  la   carried  on. 

jj"'!?  ""^  ■"""'  "'  P»"°"»  '"-e  dl.clo.ed  under  thia  ««jo  it 
Sv°     b^f    '°    •«    »,«"«'T'  t"  ""rify    the    declaration    by    an 

Conrf  V",  i  "  '°  """■esamlnatlon  on  the  affidavit,  nor  can  the 
Court  order   the   trial    of   an    Issue  to  determine  who  are  the  actua! 
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RfLU  or  COIRT. 

l>ariD«r>  of  *  plainiUI  Drm:  Aimkamt  *  I'o.  v.  D»»un    IMS    i  ir 
a  M;  »1  L.  T.  11:  ud  m  HMt  ill.  '' 

A  plilniia  In  •  rl>H  lult  nnnot  under  thU  Rule  be  romMllvd  lo 
diK-lou  lb«  ntmn  ud  iddrann  of  tba  ptnou  on  wbou  b«h.ir  h 
•on:  LMl*lry  v.  Mcinime,  W.  N.  J«7»,  M». 

(iv)  Service. 

16.  Service  of  a  writ  of  Bummons  ihall  not  be  required 
where  the  defendant  by  his  solicitor  accepts  genice  and 
undertakes  to  appear.    C.B.  145  and  174. 

Fom»r  C.  R.  HB  applied  not  only  to  wrlti  o(  iummon..  but  aliio  m 
..ir  otber  document  t,  which  .  «u»,  mntler.  or  proceeding  n..,  be 
commenced,  and  lh.t  1.  .till  ,h.  effect  ot  the  pr,«M  ««te.-  ,e.  v,,' 

Th.  corr..pondlni  Eng.  I  ml)  H.  48.  bu  lb.  word,  "undertake, 
n  writing  to  , cc.pt  .ervlre  and  enter,  .n  appearance."  Former  ";, 
174  al..  required  the  underuklng  to  b.  In  writing  In  order  to  to," 
proceeding,  .gain.!  the  .ollcltor  for  an  attachment  for  breach  of  S. 
under  akng.    It  would  .eem  to  be  ImperalI.e  that  tb°  aceeptan"  .nJ 

"to'^lL  .red  tT"  """  V  ""'""■   "'  "'"  '«•  W'oh  "Tulr"' 
It  to  be  «led.  before  proceeding,  can  be  taken  for  default.    The  undrr 
taking  of  the  «llcltor  I.  enforc«,ble  br  att^^bment,  on  a  .umm.r 
application,   and    be   may   al.o   be   ordered    to   pay   all   co.t.   «a 

^i?nH»  '  I  *  •  ^°''  '^>»™'«»  »■  ■'»»«.  29  L.  J.  C.  p.  299.  The 
Plaintiff  may  ,l»  proceed  agaln.t  defendant  upon  default  of  appear 
ance:  llulc  36:  be  mu.t  take  the  rl.k.  howere^  of  tbV  .ollcUor  no. 
having  had  autborlty  to  «.cept  «r»lce:  «oi.,(cr  i.  Wwtbro^*  24  c  p 
91:  and  It  would  therefore  be  proper,  where  no  appea^ancr*.'  enterej 

'L'vzr.Tr""  '■"'''■"°-  "■'°°  '"•  "='"<"■"  i"-""'' 

»•,.*'  '.w  ""  '""'  °'  *  '""«"«"  obtained  by  the  plaintiff  In  an  action 

rr.',„'^cT.„°;rrr3t' ""  "'""■  '""■°"'  -"""-"'^ 

«i™*k'"J"°*  ?y?"  ■""'  ^  ''°"'"'  '"'  «n  appearance  entered  for  the 
.i  «.  B.  .fSj,  T-omKnion  v.  flroadnnifft,  :!9e.  1  Q.  B.  38«. 

An  undertaking  to  "enter  an  appearance  In  due  course"  l«  „nr„„ 

=n;^n?;e?:^~  .^=fr^HiS 
^3:S?H'F— ^^^^-^^^^ 

ordered  to  b,",ucbed  "  ""''"'■'-^  '""'  ""  ■>»'"""  "■^"<  ^ 


SEKVUIS  OK  WHir  or  BfJIMOXM. 
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U  •  Mllcllor  >iil.r  >n  •piK.r.nct  wit.iout  .jlhorlty,  It  ii»x  b.  .H  ..v. , 
III  w  Ih  roMi.  lo  tr  iwlil   l.v   him      i,..    i  i..._,     ..   ...      .        '_        ""  «•!• ' 


ulito  »lth  foMi.  lo  te  palil  by  him     II,    l.hi^l,   ij 


I  not«  lo  Itulf  13,  p. 


lilU  »t' 


Ih.  I).  419. 


;;,  whir.  th.  •ollcllor'i  ■ulUorlly  »u>  detirii.lni.l  wlihoui'  lil.'k„„. 
I<<||,  tli  rlliat  hivlni  becomi  luii.nr.  °" 

ProcMdliifi  by  •lUchmiiil  m  compel  .n  appwr.n™  to  b>  tDtirad 
DIM  pirlopi  b.  uiKully  .dopted  when  It  I.  d..lr«l  lo  obt.ln  fr™' 
MndiDI  .  w.lv.r  of  »m.  IrrnuUrl.y:  ^  v„rthck  v.  Vo.n»  j™ 
at.  or  to  pre«nit  ■  r«lltlf>ttoD  o*  tb.  matlir  In  an  ictlon  od  thi 
|i»l|a«>t  In  anolbor  country.  Tb.  plaintiff  ibould  r«iui..  th.  d.tond 
uli  Mllcltor  lo  «nt.r  Ih.  appiaram.  b«for.  movln.  to  attach 
««*•  r.  MaiMy,  7  Jur.  3211. 

it  alK  a.  to  tb.  .nrorr.m.nt  of  an  und.rlaking  by  a  lollcltor 
ll.«  out  Of  Coon.  Wood/ln  V.  Mfny,  51  U  J.  Cby.  «7  «d  .« 
««»«»  V.  Horlaiid,  IS94.  1  Q.  B.  707.  ' 

16.  Save  as  hereinafter  provided,  in  the  ahsonce  of  such  ■•--....i  ..d 
acceptance  of  service  ever>-  writ  of  summons  shall  be  ""-".'i'™!""' 
sen-ed  personally,  but  if  it  appears  that  the  plaintiff  is 
unable  to  effect  prompt  personal  service,  substituted  ser- 
vice, by  advertisement  or  otherwise,  mav  be  ordered 
Substitutional  service  may  also  be  allowed  ot  any  other 
document  which  requires  personal  service.  C.R.  i4G  and 
167. 

Af  to  Mrrlw  ot  Infant.:  .«e  Kule,  IS-IO.  and  lunatic.:  ...  ttulf 
?1,  and  corporation.:  .ee  Rut,*  23. 

S.rvl«  ot  proce..  mu.l  If  poMlble  be  perMnal.  or.  In  'be  ca.,  of  a 
roiporatloD,    upon    tb.    duiy    ron.tltuted    aienl:    tbe    -   Ulltutlonal 

to  b.  unavallabl.:  yo«n»  v.  Dominion  (7on..fuc(lon  Co..  19  p,  r.  139. 
..1?;^.°°.,"  '"k'"  "^  >»  I"  delivering  tbe  procew  into  tbe  defend-  i.„.o„., 
n»Jr  •  p."'  ■"'"*  *'"'  ""''  '""'»'°»  ""'  ■>««•■«■•  ">  "1"  notice:  ""1°° 
Ml  -03),  It  he  de.lres  It:  Ooubj  v.  Hunttngtower.  12  M  «  W  508 • 
Hl...pKm  V.  Emmanuel.  5«  L.  T.  8.18;  H„,c(*ont  v.  ffarri.,  23  W.  R 
;  J,'  ,"?,*'"  ^  "■"""•'■If  'Ime  after  service:  Thomn,  v.  Prarcp  2  B 
1  iJ  '.  "'  "■  '*"'>''»'■•  «  >'■  *  8-  =74:  a  nunrter  ot  an  hour  wa. 
n.ldc,ed  r,a.on.ble  time  In  WeWy  v.  Jone,.  S  Moo.  1«:  or  If  b^ 

d"'e,H,  7:"",'   "","  ,^'"»--   """   '■■'"*   ""0    '"   """re   nnd    being 

SdaV.  .n.        ■   *"■,    ^"^   '•""'  ■"""■   "°«""-   •«  I""    »■'■"■   '"» 
Mrenuact  and  not  merely  shewn  to  bim:  TVorlcj,  v.  Gioi^r.  2  Str.  877 

eZ!°T  ,     'fT'  '°  '""  "■    '"'''■'"•  '■  «-■"'".  8  Taunt.  410 

UvTn,  no   l°'  'h» 'i''=n'i'"'t  not  being  Informed  of  the  content.,  and 

V. 7'". t'  V  ,^S' ioa""'  """^  ''°'''°'''"  """"'^  """""^  """'■■  '■"■• 

th.'™  ^V""""  '•  "•"Vhy.  78  U  T.  Jour.  213,  placing  the  writ  on 
»■•  ground  within  20  or  30  yard.,  and  holding  up  tb.  orlglMl.  t^" 


"O'  RULES  OP  COL'RT. 

Rola  16.  defendant  having  run  away  to  evade  service,  was  held  to  he  Insuffl. 

Where  the  person  serving  did  not  shew  the  original.  althouEli 
requested  to  do  so,  service  was  set  aside:  PKiUpson  v.  Emmanmi 
Bupra,  p.  331.  ' 

Appearance  precludes  all  question  as  to  the  sulBclency  of  service 
Dort  V.  miixenf  Insurance  Co.,  11  P.  R.  513  gee  Boyle  v.  Backer  iq 
Ch.  D.  251,  and  notes  to  Kule  46.  '  " 

It  It  Is  Intended  to  object  to  the  service,  a  motion  to  set  It  aside 
should  he  made  before  appearance:  Boyle  v.  ,Sac*er,  supro. 

The  Act  (R.  S.  O.  1877,  c.  40,  s.  94).  from  whl«h  former  C  R  le: 
was  originally  taken,  was  held  to  apply  to  cases  where  d«endants  are 

eZ,T,T™"'  "'  '"t"'  ""'  "'"»  "■"  <"  "■'  Jurlsdlcuon  at  a  ve' 
great  distance,  or  where  the  residence  Is  not  known  at  all  or  wherl 
from  any  other  cause  It  would  be  difficult  or  expensive  to  effect  a 
service:  Pco^n  v.  CampMI.  2  Chy.  Ch.  25.  Advertising  has  bL 
dispensed  with  where  It  would  he  useless,  and  service  illow^l! 
mailing  to  the  address  of  detendanfs  brother  resident  In  the  Produce 
though  not  in  any  way  an  agent  of  defendant:  Cooper  v.  lanfi  Chj 
Ch.  363;  see  also  Dobton  v.  Marthall,  9  P.  R.  1.  ' 

As  to  the  constitutionality  of  such  a  provision  as  that  contained  In 
this  Rule:  see  Aahtury  v.  Ellia,  1893,  A.  C.  339.  "•"uiamea  m 

Mere  absence  from  Ontario  unaccompanied  by  any  dlllloulty  in 
effecting  personal  service.  Is  no  ground  for  resorting  to  s^bstitu.iS 

^  •  nTi-rr.- rxr^t  t^L^ihe^r 'uvr: 

Of  alortty"""™"'  ''^'-  '"'  ""■'  '"=  ^O""'  ■"  ">e  'ac"r;f'°hls' wa« 
«.,e  ^4  does  not  apply"?' ^^fra^'^.' .^XU.  19Tb'd"'6T  bSi 

Timl>er  Co.,  20  T.  L.  R.  534  "^  "°''-  ^'"*'"»  ''■  ^-  ^-  ^""t  '' 

Action  to  Action  to  Recover  PoHesiion  t%t  TbhJ      t„       ^i 

recover  land,   of  land  wherp  it  i«  ir,   t^        7    .         ^and.— In  actions  for  recovery 

oug;Tto;rra,iid'i'v^e;dr:'a^rrve7w°[thThT'";r'°°i'f' 

..on,  independently  of  the  defendants,  mry' ap^eT'r Vu^^^".";:;: 


333 


SUBSTITUTIONAL  SERVICE   OF    WRIT. 

U  an  action  by  a  landlord  against  his  tenant,  sub-tenanta  of  the 
t,n.nt  though  In  actual  occupation,  need  not  be  made  parties,  and 
may  be  ejected  under  a  judgment  recovered  against  the  tenant-  «,"" 
at  ToroKlo  V,  PilKen,  29  Ont.  738;  Orcen  v.  Bcrrmg.  1905.  1  KB.  152 

liMtatlonal  ■.rrlc— The  present  Rule  gives  a  wide  discretion  n 
.,«..  Court.    It  allows  .nbatltuled  service  to  1^  ordered T„wha7o"e%""'». 
my  tba  Court  or  a  Judge  may  direct:  Whitley  v.  BoneywcU  "t  w  H 
851;  It,  from  any  cause,  the  plaintiff  Is  unable  to  effect  prompt  per- 
sonal <erTlc«i  '       "^^  """^ 

Substitutional  service  should  not  be  ordered  where  service  under  =  k  ■      . 

f,"p'R  m"?'  z"*"'  *"  '^'^"''-  ^'"""  '■■  '"^"•""'  c"nrj;«„r^.  r.isr 

19  P.  H.  139  (where  an  order  for  substitutional  service  was  set  aside). ""' 

A  statute  authorizing  Courts  In  the  case  of  contracts  made  or  to 
te  performed  within  the  Jurisdiction,  to  decide  whether  they  win  or 
will  not,  proceed  In  the  absence  of  defendant.  Is  (n(ro  rtr«,  but  whether 
a  Jsdjment  obtained  In  such  circumstances  will  be  enforced  by  the 

Tz:\ZTc':''T' "  '"■•  ""•''  <^°""' '°  ■"'"■"'"-  '^'""'^ 
.,..i'.irno'::'r«ufr2t'  """^  ^  '^'''""'' '» ■>"'  °'  '--^  '-'»"'- 

..^If  '»''«"'«■•  the  «i.l6  applies  to  the  case  of  persons  sued  In  the 
nme  of  a  8nn,  wh«^  no  person  having  control  or  management  of  he 
builness  can  be  found:  see  notes  to  Rule  101.  5«>eni  or  tne 

Where  defendant  has  an  agent  within  the  Jurisdiction,  substitu-  ^u 
lOMl  service  may  be  allowed  on  such  agent,  e.,..  a  managing  cerk  "-»" 
at  hl8  place  of  business:  .Irmflaye  v.  FitzMlKam,  W.  N    1876    238-  ■,',""5 
BWral  agents:  Jone,  v,  Cargill.  11  L.  T.  566;   ai^clal  agents    ffolL  ' 

^T'hZZT'hI]  """-."^^  ""'"°"  """  ""^aetedrr  defend 

*  fp  ?".'^"*''"  '••  ^---T-  12  Ch.  D.  798;   but  see  The  Pommer- f,",',"'."""" 
MM.  4  P.  D.  ,95;  and  Yoting  v.  Dominion  Construction  Co.,  .upro. 

in  llr  'i!  "'";<'*■"•  »■"  »'  "■«  Jurisdiction,  has  expressly  agreed 
to  service  being  effected  on  him  In  a  particular  way,  service  effected 

„  .'iii         ^'  •  ""'  ""'>'  '"  *  ™»«  '"  "'"<:'■  "-ere  Is  Jurisdiction 

mav^UT"'  'V''  '"  ^'•"  '•  *■"■"<■"•  2  «•  "■  D.  367,  substituted  service 

"  onsLr^LAh"^  '  ".'"  '■»"'"'™l™"on.  The  Court  has  a  right 
»  onslder  that  tha  copy  of  writ  served  will  be  sent  on.  and  the  service 
•ill  be  good,  though  the  service  Is  not  In  fact  communicated 

'm^rlTZ  t""'"  "1""  "•«  ">"""  Chancery  practice  the  agent  was 

iX'^p; Tu  cTTu.'r "T """T ■"■"'" "' "■» -"^ 

Po»-l»„  .    T     ,  •*■  "'  f^uPP'i's  V.  Torjlon.  2  Cby.  Ch.  31- 

«".^  haVnT  ■"■"?""■  "'^"^  "*'«  ''^"'  ■"""^  '"""K"  "■•^  person 
iTk^f ,  conneetlon  with  the  subject  of  Ih.-  action,  if  only  be  is 
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Where  a  de(endanfi  wife,  op  other  relative  or  person.  Ig  shewn  to 
be.  or  to  be  likely  to  be.  In  communication  with  him,  and  Is  within 
the  jurisdiction,  service  may  be  allowed  on  such   person-    Dkkcr  v 
Clar*e,  11  W.  R.  635:  Bank  of  Whitehaven  v.  Thompion    W    N    is-- 
45;  SomervUle  v.  Joyce,  I  Chy.  Ch.  358;  and  even  under  the"  former' 
Chancery  practice  such  service  has  been  allowed  though  the  relative 
was  not  shewn  to  be  at  the  time  In  communication  with  defendant 
tamvron  y  Baker.  2  Chy.  Ch.  2S1.    Such  service  may  be  accompany 
by  advertising  whore  the  person  upon  whon.  subsututed  service  1., 
made,  may  not  be  able  to  communicate  with  defendant :  Bank  of  While 
haven  v.  Ihompion.  and  Cameroa  v.  Baker,  supra:  Coulbourn  v    Car 
Shaw.  32  W.  R.  33.  or  by  mailing  to  an  address  at  which  defendant  Is 
shewn  to  have  recently  been:  Cupplea  v.  Yoraton.  supra,  p.  333. 

Where  a  bill  had  been  filed  for  foreclosure,  and  the  defendant  ihc 
offlclal  assignee  of  the  mortgagor,  absconded  before  service  effected 
service  was  allowed  substltntlonally  upon  one  of  the  Inspectors  of  the 
estate:  London  Canadtan  Loan  i  Agency  Co.  v.  TAompsoB,  8  P.  R.  91' 

Substituted  service  will  not  be  ordered  under  this  Rule  unless  It  Is 
shewn  that  prompt  personal  service  cannot  be  ettected.  The  fact  o 
a  defendant  being  out  of  the  Jurisdiction  Is  not  alone  a  reason  for 
dispensing  with  personal  service.  He  must  be  evading  servlcTor  his 
whereabouts  be  unknown:  Rolertmn  v.  Mero.  9  P.  R.  510  see  al,o 
Tp   r  ^iT"'";  '  ■"■  "-  "■  '»'■  ^'"'"''  '■  "■»»'"""•  ''"""^ctToa  Co° 

^i.H     "  .r^"™  '■''  '•"''ienee  ean  be  ascertained  by  eiamlnatlon  of 
reUtlves  Uut  course  will  doubUees  b.  proper  a.  formerly  In  Chancery 

After  a  service,  not  personal,  has  been  affected,  there  is  power  to 
"utlhls"  ^w""  "'°"'°1"«  "'"■«'«  'o  P™™*d  on  the  service  t^ade 
T  L  R   sT  ^  '"'"^'°'"  '"'""*^    •'""«•  '••  B'nion,in    , 

Substituted  service  will  not  be  ordered  under  this  Jfa!,.,  of  a  writ 
which  could  not  legally  have  been  served  pe^onally-as  a  writ  aga" 

SitT^rihj^f^df^?^;;^- -  luii^H  E 
^.  z::^  n  I'  'z.  t  rt^:^rr  s:  shirs 

ITk.nTriTT  °'"  "'  '''  '""""""^■'■-  ^orclstTefX'^ 

th,^!","!!'"'!  ",""■  """'  °'  '  "■■"  '<"■  '""■^1™  »"bln  the  Jurisdiction 
Z  on  rl""';  '"'Z"'^  °'  "•  '"^-'^  '"^  Ju'-l'^llctlon,  though  no  ™ 
In^h^  "^  ,  "' "t'""^  "»"l™.  substituted  service  of  the  w?lt  mav  " 
authorUed,  and  the  plaintiff  will  not  In  such  a  case  1^  requrred  to 

i«».      «.  B.  12,   ,.  K  r.  33»;  distinguishing  Wimng  v.  Bean,  supra. 
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Th.  prlBClpI.  up™  which  BDtotltuted  .ervlce  1,  gran.ed  I.  that  thesuuie 
Krtl»  1>  likely  to  come  to  the  knowledge  of  the  party  •  Hove  j  Ho  J 
Lpm;  FurHer  v.  King.  29  W.  R.  535;  where  therefore  the  defendant 
«u  ahewn  to  have  absconded  from  his  residence  and  place  of  busl 
neu,  iMve  to  serve  hlra  sutotltutlonally,  by  leaving  copies  of  the 
»rlt  >t  those  places,  was  refused,  and  Service  was  allowed  by  adver 
ll«lng:  Wolt-erftompfon  rf  Slaffordahire  Banking  Co.  v  Bond  43  L.  t 
;2:  29  W.  R.  699;  see  also  Coulboun  v.  Carihaw,  32  W.  R.'ss 

For  observations  on  an  order  made  for  substitutional  service  where 
there  was  not  sulBclent  evidence  that  the  service  was  likely  to  come 

!l',"'l''J,T'"'^^  °'  ""^  ■S'^'radant:    see  Alexander  v,  Alexander    1 
0.  Ih  R.  639.  ' 

??fT',".'"  °f  f  "'''°  »<"«"""lo"«"  «rvice  It  It  appears,  or  s..,i„, 
an  Wrly  be  Inferred,  that  the  defendant  has  notice  of  the  proceedings  ""1»  ..Id.. 
Tmr  V,  r.Wor,  6  0.  L.  R.  356,  645.  Where,  after  lustructloM  to  a 
soUcltor  to  accept  service  had  been  revoked,  and  the  plaintiff's  solici- 
tor se  informed,  an  order  for  substitutional  service  on  the  solicitor  was 
obulned,  It  was  held  that  the  solicitor  had  no  toi,«  atandi  to  move  to 
Brt  aside  the  order  on  the  defendant's  behalf :  Tavlor  v.  Taylor  mvra  ■ 
but  >  peraon  served  as  the  agent  of  defendant  may  move  to  s'et  aside 
He  service  if  he  Is  not  the  agent:  Doremm  v.  Kennedy  2  Or  65-  J-Ae 
Pmmerania,  t  p.  D.  196;  cited  in  Taylor  v.  Taylor,  supra.    '      ' 

The  provision  for  substituted  service  has  been  held  in  England  to  k  ,        .    . 
Wly  to  an  originating  summons,  as  well  as  to  a  wrtt:   BeTppcr  .'"'.eS."'.', 

^.V^'-^"  '"  ■'•  ''*•  ''  ''•  •'•  °'"'-  »«"■  "">"«"  "  »„  S'""- 
been  held  by  Denman.  J.,  in  Chambers,  to  relate  only  to  service  of 
writ,  of  summons  or  notices  thereof,  and  therefore  substituted  ser- 
n  w°K  !.™  "fj"'^'"""'  '"  «  »rt'  »'  attachment  was  refused: 
ISO...  W.  N.  1876,  106;  2  Chart,  ch.  Ca.  26.  It  Is  presumed,  how- 
ever,  that  notices  under  Jfule  165  (see  last  clause  of  Rule  16)  may 
bejOBerved  and  that,  under  the  general  Jurisdiction  which  the  Courts 
In  ^Jrli"  f°  •"'7 '■"etotoro  had,  they  may  or  1  such  service  ot 
»n  papers  not  required  to  be  personally  served:  see  Biile.  3  (,)  16 
«:  MtfTaggart  1.  MerHII.  7  P.  R.  405. 

pj"'"n'""w'"'''™  "''  '"^°  ="'""=''  "f  a  '"'"':«  o'  motion: 
r  »;  !^^l  ■      "'  '"  °''^"  '■"■  «°  ''""'■»  'ujunctlon:    Joung 

»M  evading  service:  Bunt  v.  Au,tin.  Ex.  p.  Jfoson,  9  Q.  B.  D  598-  a 
Mllce  of  appeal:  Ex  p.  Warturg.  Ke  Whalley.  24  Ch  D.  364;  25  Ch  'd 
to.'  S°««  °»"«°' »»"')■'  tor  an  administration ,  order  under  dhy! 
"■  ^.  18,9,  144;  rruSner  v.  Truhner,  02  L.  T.  186. 

or^^l.vlJf^'/''  '"',°'"''  '''"'°'"  "'■'"'■*  "'"  "Ot  ''«  "ad^:  substituted 
M^valent  service  must  be  effected,  if  personal  service,  or  acceptance 

otwrvlce  cannot  be  obtained:  W.  N.  1876.  p.  202;  1  Charl.  CulTsl 
In  Cook  V.  Dey.  2  Ch.  D.  218,  It  was  held  by  V    C    Hall    that  the 

mll^^L,      ""'  ""«■"'««  to  aPP'y  '»  ordinary  cases  or  persons""'" 
ever  d  r '°  h       k"?'  ""'  *''''  """■"  *"""'  '"»  ^''■•I'JI'^tlon.     He.  how- 
.avinJT        '"""'"o'B'i  service  of  the  writ  by  advertising,  and  bv 
MthnH„!,h°''L"   ''"f^'i^l's   °fli«  aid   lodgings,   which   Is  plainly 
•Mhorljed  by  the  Rule  in  its  present  shape.     In  Leddell  v.  McDougal 
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M  l«.  22  Sol.  Jour.  83S,  .\Ianl8ty.  J.,  bold  th.t  the  Court  had  power  to  n,a> 

an  order  for  subatltution  of  notice  lor  service  within  the  Jurisdiction 

In  such  cases  the  time  tor  aDpearance  runs  from  the  time  the  ordpr 

takes  effect,  that  Is.  (rom  the  service  of  the  writ  at  the  place  men 

«oned,  or  p;  hllcatlon  of  the  advertisement,  whichever  Is  the  latVr 

=^™"l  Ch''."r'l"ch.'cf.'"3  °-  "^^  "'  "■°  """"^  '•  "'"''■  ^-  ''^- 
A  combination  of  different  modes  of  effecting  service  where  defpnci 
ants  address  Is  not  known,  or  he  cannot  be  found,  may  be  ordered 
depending  upon  the  circumstances  of  the  particular  case, 

",'".°i;r'"      .^m1"?  ''«,'<">'>«■"  K»»«  "'»  '^""fc  »s  his  address,  and  an  order  for 

'•'"■        suostltutlonal  service  had  been  granted  on  an  affidavit  of  a  clerk  <ha 

ne  had  been  to  the  defendant's  residence  but  had  been  unable  WeS 

l«Z,u„l!  ,'"'"":"  "''  ™-»'^'™''  misleading,  and  the  orter    'r 

M„c.  hi  ,''""!  7"  '"  ""'•  "'°"«''  '»»  '«"••  "al  "lapsed 
■Ince  the  signing  of  Judgment:  Johnmn  v.  ifewte.,  72  L.  T.  Jour  348 

fen^alit'J^'l  fi""""'  f,'"«"""">°»'  «"'=«  upon  solicitors  of  de^ 
fendant  In  a  former  action  was  set  aside,  It  being  ^.  ,vn  that  th. 
solicitors  had  ceased  to  act  for  detendam   In  such   .-o.mer  action 

z  'rrpt'  ni-  L'f- ,"""  "'"•  ^"''-'  '■  ^°"''"'"»  cor;„  ■- 

lion  to.,  19  p.  R,  139;  ana  Tavlor  v.  ToKior,  6  O.  L,.  R.  350,  545. 

fSfc'    JurWrcZ"li7tZ7.iJ'  "."r"""  ™  ""•'•^  '■>  »«  »'"■'»  ">e 

S55.  inowed  bT'  leavln'g  cuptTtrU  X  r""?, """''  ""''=  "» 

presumably    .n'tmrCatl"w  ,b"Mm"V.^L°  Z  W^,;^?'"" 

TAo».p.on,   VV-.  N.   1877,  46;   AtMn.  V.  "("  n*    W    N    IsT?    92    ^  m'' 

""^S"v*S'  Vs^'s-arby-^  "Pi'Ao^i-citrJMr"^ 
r.s'»to'i"'ir" -r ''■"~"'~^ 

r!.^,7i.-.      **^'"'   ^°d   advertisement:   Crane  v.   JuHion.  2  Ch     D    "?n 
address:   Z)„«o„d  v    Cro/'f  Tch'  D    Si'  T?*  ,'°  "''""^a-fs  last 

183:  31  W.  R.  238;  Wolers  v.  Waters  24  w   R    ion   T    „ 

Mnio  32  W  H  f'i     Wfc.J  '■  "^"'ers,  ^4  w.  R,  190;  Cotireourn  v.  Car- 

a.re^  at  wh,c7d^^dZ  SL^^^  ^  S^  .M^^: 
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Wtare  It  Is  necessary  to  eSect  substitutional  ,„^„^  „_ 
lauunt,  at  the  suit  of  the  same  plalntlir  and  ,hrir„^!  Z  '*?"'  ""^  """  "• 
..  U,.  «n>.  facu,  u  single  affldavlt  mri«  used  ..uC "'™ ''  '»»«•' 

rrr^r"  ""*' '"  ^"  "■-  ^■"°-  "X  v.T.„',';:c°^8 
.«:trrn'^'LT■ot"trs:l'°.z^^„r=rd^rr'^-'- 

He  ol.J.ctlon  as  a  defence:  Preston  v   il,^.!,  S.    ^'  '"'  '""""ng 
.houU  be  made  before  the  do/,ndZ  h.t T^    '  °-  ''^'  ""  " 

.ctl,n.  otherwise  he  „*,ft  dlemX'ave  ^'aTved"^:'!'^;,'?''  l"  "" 
1  g.  B.  304,  and  notes  preceding  Rule  15  '•  '^""-  "9^' 

wiftVlhi ?h!  ^^"f!''  T"'"*^  ^  "^'t  °f  summons  shall,  indo„™... 
within  three  days  after  the  service,  indorse  on  the  writ     ""'"• 

.?r//'".  '"°°*''  ""•^  ^««k  «f  the  service  therlf 
and  the  date  of  the  making  of  the  indorsemen  otierwi"  e 
the  plaintiff  shall  not  be  at  liberty,  in  case  of  non  appllr 
anee  to  proceed  by  default  [without  leave,  to  be  obKl 
at  the  sole  cost  of  the  plaintiff].  ""lameo 

M\Ir'l  "5'^'"^*  "^  "^"■""^  °^  «  ^"t  «f  summons 
.hall  state  the  day  on  which  such  indorsement  was  rTde 

...Zi''°.r.ir"'  "■  "'■  ""'"  "  ""^"^  «"««  to  -PP'y  .0  substl. 
Cli.rl  Ch  fa  40.  „       u      ■         '"  '■  'f«"'"<'«'e»,  W.  N.  1F75    250-1 

^^  T.  ,».  ana  fn  ^J'^r. '"  SZW^"',';,:- ^f  t^'^  ^'  ,'' 
™kl.8the  indorsement  w-.s  extended  under  «!,ri  76  '      '  ""'  '^ 

™:r^a:^r. -;;-—-- ^.granted  -re 

HolWays  are  not  Included    0  the  three  days-  Rule  1T> 

'judgment  i„^de?au,t  nf       '"'«'""")'  »1"='H  <-annot  he  waived,  and 

•"^  the  .„;,"/l^:rr;.;l;rT^1   ntr'^'i^  '-^  no„.c„,u„llan"ce 

lu  that  rase  It  was  helrt    ir  .k    f^  '      "^^  ^-  ""•   ^"'^  ^-  T.  S26. 

«as  held.  If  the  Indorsement  Is  not  made,  the  plaintiff 
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Bnl.  i«.  cannot  procwd  (o  enter  Judgment  by  def.ult,  <nd  that  It  Is  the  dm, 

Hiile  17  (1),  Kpro,  an  application  may  tw  made  In  auch  a  case  Z 
leave  to  algn  Judgment.  '"' 

Although  by  Rule  3  (j),  the  word  "  writ  ■  In  the  fiulc.  Include, 
any  document  by  which  a  proceeding  I,  commenced,  thi.  Rule  1°  Dr„h 
ably  not  Intwided  to  apply  to  originating  notice.,  garnlahee  order, 
lnterple«ler  ordera.  etc.,  at  the  same  time  until  tial  Joint  has  2L 
decided  It  might  h«  well  to  assume  that  It  does.  ° 

iXn"bT         18.— (1)  Where  an  infant  is  sued  in  respect  of  his  in 
c"r.'roJ.?du„.  terest  in  an  estate,  he  s'.all  be  served  by  deliverine  a  codv 

of  tlie  writ  to  the  Official  Guardian. 

(2)  The  post  office  address  of  the  father  or  guardian 

of  such  infant  or  of  the  person  with  whom  or  under  who«e 

care  the  infant  is  shall  be  indorsed  on  the  copy  of  the  writ 

so  served. 

■"  n.  ^^'  ^'■'""  t^"*  t™e  of  such  service,  the  said  Official 
Guardian  shall  be  the  guardian  ad  litem  of  the  infant 
un  ess  and  until  otherwise  ordered,  and  it  shall  be  tlij 
duty  of  the  said  Official  Guardian,  or  of  any  other  jniar- 
dian  appointed  for  such  infant,  forthwith  to  attend  to  the 
mter,.sts  of  the  infant,  and  to  take  all  such  prooeedinR. 
as  may  be  necessary  for  the  protection  of  suchinteresh 
in  the  proceedmg  in  which  he  is  appointed  guardian,  ar,l 
tor  that  purpose  to  communicate  with  all  proper  persons 
and  parties,  including  the  father  or  guardian  of  the  in- 

infanUs        ''*"°"  "''*  '''""°  "''  "°'^*''  ^^°^^  <=""  "■" 
(4)  In  case  there  is  more  than  one  infant  for  whom 

of  the  wnt  need  be  served,  but  the  name  of  each  person 

stated  on  the  copy  served.    C.B.  152. 
The  practice  under  Eng.  (1883).  R.  61  Is  dlBerant 

rant.  Whether  with.r/r  wTttc.'^tt  Sl'ylnce'rSe'sjM  T'"'  '^ '? 
m  question  In  the  action.  The  former  CR1  n'  ,°".l"'  '"■  ""  ''*'" 
vlded  that  whether  the  Interest  of  th,^„Lf  ?u  "  "'^'^^'y  "'"■ 
Bcial  or  fiduciary  he  w,7,„  k  ^^  '"  '"^  ""'t^  *»«  H™'" 

Bee «,.  ^».C.Va  ,rv  cro:;;r.;;'ii  ^':'':-,°''r  ""'"'^"^ 

that  the  nre.«nf  ».,/  i  ,  ''[""'^""■'l"-  12  P.  R.  475.  It  Is  probablf 
ft'llTrs'-h^n";:  a^  o?°„  rr  '?n°^a!','"  t^"^*-"  """  '"'"-'  °' 
by  .hi,  Ru,e  and  Rule,  n   'T^.' rIIT,  "^X""'  ""'  ™""' 


One  copy 
only  need  be 
Ferved. 
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lucli  Jumment  ahall  be  mt  asldo:  *'arnt..al  v.  Urook,-   49  i    t   iii.  ^ 
SMu^an  y.  SmUh,  19  Ont.  S58;  ilimon  v.  N,„ate.  25  Ont    UJ.  "■  ""• 

S.rvl.e  on  the  Offirlal  Guardian  of  a  notice  under  Thr  UuMinc 
hlla  id  Id  good  service  upon  Infant,  who  .re  required  to  l^e  1,1.1^ 
Si  Xurrin,  13  P.  R.  367.  ™iuireu  to  De  notlOed : 

See  lUe  not^»  to  Kvtea  91  and  92. 

19  Wliere  the  action  against  an  infant  defendant  is  "-"i"  - 
f„rthe  recovery  of  lands,  goods,  or  chattels  of  which  he  i-XT.;„ 
IS  personally  m  possession,  service  shall  be  made  on  the  "'""""■ 

n  '^Z'T\^'^^  "  '°Py  "^  "'«  ^rit  shall  also  be 
lelivered  to  the  Official  Guardian,  indorsed  as  aforesaid 
who  may  enter  an  appearance  for  the  infant,  in  the  ab- 
sence of  other  order  or  direction.    C  B.  153. 

TWi  flule  rarle.  from  Eng.  (1883),  R.  5i, 

Penonal  service  on   an    Infant   lo   ma^^   i      .i. 

See  also  notes  to  Rule  is. 

;nW  Tn  i       "^  ^'^  ""^  recovery  of  money  onlv  the    '  '""•  "" 
am  '*"■'''  "'  '"  **•'  '^''  °^  "'  adult  defendant! 

See  notes  to  Rules  9i  and  92. 

Jlrilln''*^*  a  lunatic,  or  person  of  unsound  mind  i---.  ..o, 
2,^7    ''■\""l'"«';'o°  [or  .iudioial  declaration),  is  a»i!-r- 
efendant.  ser>-,ce  on  the  committee  of  the  lunatic  or  on 

-  ArdeSrodTr^ir-  "•"'•  -^^^  ''"'-'^'-' 

*ll/ Jl'l,/'^""",'":,  "^  Prisons  and  Public  Chanties  ...... .o,.„ 

ti  in  ''^;«>^»';^''><' a-^tl'e  committee  of  a  lunatic  de-^r.rir" 

-rackets.    The  l.unm-y    "l  inlnrl;       f  "'"*'"  ""  """'^  '" 

•"felareaperJn  a TniL^.t'     .'  *■■    .  *'  '■  "'  """""■'^■'s  <l>e  Court 
lierson  a  lunatic  *ltlioul  an  Inquisition. 

»«'«r  o,  ,  risen,  and  Puh.lc  Charltle,  is  ..  „lfr,„  the  committee 
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liu«  >2.  u.  ot  eytry  lunatl.  who  ha.  no  oth.r  .ommltte..  .nd  l.  de«l„ed  In  any 
public  awlum,  •anltarlum  for  mental  dlmaea  or  pla»  o(  n^.t^.T 
Section  42  of  that  Act  provide.  a>  follow.:-  '"''■' 

,o„.  »„!.,      "  '"•"be  .uBiclent  In  order  to  hind  the  eatate  of  inch  patient   o  71 
d„,n„«„        make  the  proceedin,.  otherwl«,   valid,   to  Krve  any   wJlt    orac . ' 

Sn  «'tL'XT°'  ""°°  '"^  '"■"^'"'  "  '"'  '"•'--■' "«"".^d 

„f  .11'  »'^''"' P™"';'""  'PP"""  to  be  Inconalatent  with  .ub-,ectlon  ' 

rega  ded  a.  the  committee  of  a  lunatic  detained  In  any  public  a°yu„ 
within  the  meaning  of  the  Rule;  whlc>.  would,  In  effect  prevenrh? 
being  aerved  with  a  writ  for  a  patient  under  .ub- Juon  ,  ,•»" /; , 
PKOI,  lor  the  In,ane  Ael  (R.  8.  0.  c.  295)  ..  42  provide,  that  irv. 

?h.  ?n.'„°T'r  """  ■"  '""''"'  '"  "'"  ">«  «'a°e  of  a  patent 
the  Inspector  1.  Mrved.  however.  Rule  22  DrovMo.  tt,.,  .   J.     :,, 

rhrin^ecr""'" ""'"  "■»  '"■»"=  '^^nizit:r.u.T:z 

^  ,^1?"  a  lunatic  had  no  committee,  Eervlce  wa..  In  England   dlr«t 

rnVV.;r^v"/„".A'VN"Ys?.',•,^^'a^"V.^\'1.'^£™"' 

lu°:uc^ifc-il':;'J'c™y'"^''Lr'v7c™  ".f  •  "•  "■'"'"""  '■>  "' 
Jef.d.n.bu...;2'h:i?-,„--— --^^^ 

shall  be  taken  against  a  defendant  wuo  a  lunatic  ami 
has  no  committee,  or  no  committee  except  the  Inspect,,r 
of  Prisons  and  Public  Charities,  or  against  a  defendan 

rs^~ted"'tK"n5r''""'^'  ""'"  '  ^•'""-  ""  '-" 

See  notes  to  Balcj  94-98. 

bee^'JuXl'.'irytun'd' lunaTlc  '\„"T"f'  ""  ""  """"'»-"  "-  ""' 
on  th.  point    on  the  aoollc;,.^^    Inquiry   would  probably  be   ordered 

a  guardlaV  ..  l^^^j!:^-^,  ^^CaJTra  pfaCf  ^ 

tbe^S: VpXmenTofT  guardU^t"!!  '"°"""=  ■''''"'"'■"  "'"-' 
«-;.  .bey  may  be  .et  a.ld^  ari'rr°eg,lrar"''Cr;^  r^.^^ nV"^ 

^ZrlZ..       23.  A  corporation  may  be  served  with  a  -yrit  of  sum- 
.0,  e......  „o„s  by  delivering  a  copy  to  the  Mayor.  WaTden  Re  ™ 

?  wf  Ci U-n^V""":  ITV^'^''^-  «^  -  *"«  T-n     p 
lown,  City  or  County  Clerk,  or  on  the  Cashier  Treasurer 

"m  b"lr'  ""'""^  "'  ,^^™'  °^  -<"'  eorpor^tS"" 
""-   *"^-?"<^.''  °f  'ig"'<^y  thereof  in  Ontario.    Anv  nersou 
who,  witlun  Ontario,  transacts  or  carries  on  any  of  the 


GuardiftQ 
»d  litem. 


9ERVICE  or  wBrr  on  cobpohations. 
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bDsmess  of,  or  any  business  for,  nny  corporation  whose  «*  «. 
chief  place  of  business  is  without  Ontario,  slmll,  for  the 
purpose  of  bewK  served  as  aforesaid,  be  deemed  tlie 
agent  thereof.    C.B.  189. 

■^ifj"'!?  f"''  *'"'  •"-'  ^^^^  °n  «ny  person  an- h  h  o 
pointed  for  that  purpose  under  the  Extra-provincial  for  "  "' 
poration  Act.    63  Vic.,  c.  24,  s.  8  (6). 

(3)  In  the  case  of  a  railway,  telegraph,  or  exnrps«  ,.,„■ 
poration.  service  may  be  effected  on '^h    aVeut  o    J     ,"  "^7"°"°' 
»T>orat.on  at  any  branch  or  agency  thereof!  or  on  Iv -•''""•"■ 
station  master  of  the  railway  corapanv.  or  on  the  te  e- 
sraph  operator  or  express  agent  having  charge  of  anv 
eUgraph  or  express  office  belonging  to  such  corporat  o 


writ  c-r  sum- 
In   any  cause 


SwBng.  (1883)  R.  56. 

Former  C.  R.  159  provided  not  only  for  service  of  , 
«  |,u.  a,.o  for  service  o,  .„y   ■■  „„„  rcumen"..' 

./C-aio  v.  ne  Kine,im.A.  C.^3  '     '  '^^  "'^^  "'"""  '""' 

Tin  Mother  Superior  of  a  convent  in  not  .h.  ..  i.     j     _ 
■t.  =o,r«,p„„dlng  English   RuleTnon  »hl™  !     '"'"'  °'"""""  "'""■• 
.*«  wlnst  «  order  wl,o«„ve™?J,^    .  """^  ""  *•■■"  '"  "° 

-  ™~.  see ...  zz^'o::^^  r-  3^--?;- 1- 
-re-  r-orrr .'u".':iSi-  r   ■'"■--- 

»>-.d«rt.sl„g  w..  npheld  there  W^LTb"';!"  ",'  ""  <^"Por.tlon 
"  totaes,  ,f  the  corporation  Inomarlo  nor  ?  """^  "°  "'"^ 
"om  service  could  be  made     OoM  B„^'  7i,     'J!.  '•»P'-«"''°'atlve  on 

™^."r'oLr:;?r:r^fru'.:.r.°"'''''  "■  -"-»■■ 

■Images  tor  negligence  In  nZvl  n  ^'""'™°''»  '"  an  action  to  recover 

Vu"Q'„'zx'°;.'m'.;e°"ri  ^r-""^ '"  "»'-"'•  ->■'<-  head 

»"l'«Plaha,ffi;w",chTsT„..V'""''  '"  '""'"""•  ''""■>'"^'^-  '"<' mie 

'-•t,^xrr::^,r:nnTr;:^  i  "i^^r^ei?^?:;.™.. 


3« 


compBiij- 
carryitut  ' 
buxJnenH  i 
Ontario. 


BUUE8  or  COURT. 

Co  IS  p  H.  COS.  A  torelin  corporatloD  In  order  to  bo  .ued  In  ,» 
turlo  muit  Iw  rarrrlag  on  bu.lnm.  th.re  In  .uch  >  wu  ,,  in  ^nS.  ? 
-ubj..,  ,0  be  d«n,.d  reeldent  wl.hln  OnUr.o,  .nd"n'  "rderTol:  v 
0  «rlt  upon  It  within  Ontario  .ome  perion  muet  be  myJ\T,l, 
oneerlo  who  .ullldently  repreeent.  It;  If  »  "erl.  he"  u«  1^ 
.n.n.»c,l„,  huelnoM  or  performln,  dot...  m  cinurlo  on  th^l,":; 
He'rkTrlL",^  °  ."""  •  °':""  ""  "  '"■>«'^'«1  or  pertonTed  bV. 

^^  ^r  s^^r  .^t  r -r  t^=  -£f 

on  In  Ontario  or  control,  or  managei  tor  the  corpomtloii  lome  Zl,Z 

':>TT^,Tj:^:rrm'°  "■■ "" '-  "•"=" "  - '--- 

It  Is  lundent  to  warrant  lervlce  under  thia  HmIb  that  th.  . 
Uon  I.  actually  c.rryln,  on  bualneaa  wUhln  U.  furi.dlctoi  'tho  rh" 

Where  there  la  auch  an  offloer  or  agent  aa  In  Ihu  »«i„  ~     .. 
of   a   corporation    whoae   chief    place  of  b„"n  ".''  ■w"t„ro„  ^Ho" 
>^.  vice  „,„y  be  effected  on  auch  odlcer  or  agent   even  In  .n  Lv, 

Armntronii  \.  LancatUre,  3  O  L   R  396  ■rovince 

•■  ».  H-iMon  1.  Bind  Lilf  Imurance  Co..  8  P.  R  I3i-  .„  „„_  ti  r. 
»«r<i«,-e  Act,  1910  (9-10  Edw.  7,  c   32   D  )    ,   21    .„.^  !!!     u    I 

^ccid™*  .4,«r»„ce  Corp.,  6  O  W  R  !«  '  '  "'"""'  "  "'■""■'" 
aloo"rn'?rd"a'.™"t'by  w™'  '!,"'°  f'  l-rl.dlctlon  paid  by  co™„„. 
the  corpo^tTonTnd'to  r^^elvTUm  nfaTJIbr  T'''  7"'"^''  '" 
to  be  carrying  „„  b„„„e„  wVtbirZ  ?url°i,S''.  1?  '°  "'  ""  "'"' 
'lo»  V.  C*r„(,rt^  Jl.„6rii,  ,,,     1911    2KB    .;1«     ,„/ ,  "~"f  °''''°''" 

binding '„:°  .t"o    r  „""  r  'oJa't^loTSe'rnr  '"T  "•  --"^  ™"'"- 

It  do,,  not  carry  on  bu.lne/s  i'fh/n  X    ^'1!".^^,'""''°°;''''''''''; 

tbere,  lu  caaes  where  an  Individual  foreigner  mirttC'      f    "w"'"' 

won  V.  Akliebolagrt.  etc..  1  Ex   n  2?;    s.n»       1^         '"''''■  "'  '^'■'"" 

■  c  ...  ,  tx.  n.  23, ,  Sro((  V.  r»e  fiojiol  Wax  nwllf 
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.  1  Q.  B.  D.  4(M:  Koml  Jfoil  «l»m  PackrI  Co.  v.  Bnltam.  2  Aim  ,.u  ,, 
J.  111.  Sucb  •  corpor.tlon  mlilit.  undir  tha  old  praotl™.  bava  bnin 
in*)  In  OBUrlo.  and  the  mode  of  Mrvlce  In  luch  a  caie  wai  nreirrlbnl 
war  0.  92,  and  R.  8.  O.  1877.  c.  00.  ...  60  and  M.  Since  Ih.Ju? 
let  >  torelm  defendant  ran  only  be  .ued  where  Aulei  25  n  „„ ' 
wply. 

A  Mmpanir  refUlered  abroad  and  bavlni  It.  head  oBloo  abroad  but 
tu  dlr«!tor.  of  which  resided  In  Bndand  where  they  tranaacted  the 
Driiclpal  part  of  the  company',  bualneu,  waa  held  to  have  It.  ml 
Inn  In  Endand:  Di-  Beer,  con.  Kin.,  v.  Ilou-r.  1906,  A.  C  4.-,.V  lin'i 
■M  Aelieiirlkabtl,  etc.  v.  Oronrf  Trunlc  Pm:  lt\i.,  luiira.  p,  342. 

Herri™  nnder  the  Enr  (18831  H.  66  wa.  beld  good  on  a  foreign 
orporatlon  thlch  had  an  agency  office  In  Ix)ndon:  Lhonevx  <(  Co  v 
Hting  Kong  d  Shanghai  Banking  Co.,  33  Ch.  D.  446. 

A  foreign  corporation  which  carrle.  on  bualneu  within  Ontario  l> 
c.p.Wc  of  being  t-eated  for  the  purpou  of  .erTlee  a.  a  Provincial 
corpor.tlon  reildent  within  the  Province:  Hoggin  v.  fontpfoir  ,;lc  ■'■' 
a.  S.  D.  61»;  81  L.  T.  748:  approving  of  and  following  .Vewbi  v.  "vm 
Ottn.  L  R.  7  a.  B.  293;  .ee  alao  Palmtr  v.  OouW,  Uanuta^luriZ 
f..  W.  N.  1884  63:  p,r  Lord  St.  Leonard.  In  TH.  c'rronlr'oTc„7 
Miclmn,  5  H.  L.  C.  at  p.  459:  Iji  Bourgogne.  79  L.  T.  310,  331-  S  r 
ml  Mm.  CompagnieOeneralc  v.  taic,  1899,  A,  C  431-  80  L  T  Ml-' 
ixijM  V.  Sa«)t  0/ Scodnnd,  1904,  2  K,  B.  495.  ' 

A  foreign  corporation  having  no  place  of  bualneaa  within  the  Jurl.  t,.„ii„ 
dWIoa.  but  which  employ,  a  traveller  to  .ollcit  order,  within  the  /u" 
.«tlctloD,  which  order,  are  .ent  to  the  corporation  and  there  executed 
bj  forwarding  good.  In  accordance  with  the  ordera  for  which  payment 
.«  made  direct  to  the  corporation,  waa  held  not  ■  to  carry  on  bu.l- 
Dtn  wllbin  the  Jurladlctlon  ":  aee  SlanOard  Heal  Co.  v.  standard  «ani. 
Z^^'TTl  «o""-  '^  ^-  "•  '^'^"'■"•l":  V.  BrUamy.  mi. 
..T  ,  o  lil  ^-  ^-  '"■  '*"'""'  "■  ''""P"'<l'nt  Pre,,  Cable  i„oe. 
.ILL.  R.  128:  and  a  foreign  corporation,  all  the  directors  and  olBcera 
Vtv  ",'  ?  ■*"•  ""'  "'°  "■aJortty  of  the  aharehol-ier.  of  which 
re  la  England,  and  which  has  a  Ixindon  agent  with  a  London  office 

MM,  1193.  1  Ch.  362;  41  W.  R.  204;  68  U  T.  165. 

k  ^,T,  ^h'°"i*°  '^"'""•'"l""'  """^h  advertl.e.  that  Inqnirle.  may  a.,.,. 
i,  ^f  .1  ""  "'  '"  •*""  """"■'  ""'  Jurisdiction,  be  aerved. 
1;  .  „»  "  «;»»«g'ng  clerk  of  such  agents  where  the  office  la  the 
Tl!  -??•  i""*,  ""  "'"^  "  '"«  "K"''"  «"vant:  Re  Prinee„e  Clem- 
war  lm„.;  \  :  '""■  '**  ^°  Bourgogne.  nupra:  but  a  foreign  rall- 
ta.r    T'  "*   '°   '"f""'   '"   °'"»"'"'   "scribed    as   ■■General 

UMiIlM  Agent     whose  buslnesa  waa  to  solicit  freight  for  the  com- 
Z;.!^,  v°  '^  '■"'■'""K  »■>  "uslnesa  In  Ontario,  and  as  such 

«Meand  servable  In  Ontario:  T^'agnvr  v,  Erie  liy.  Co..  6  O  W   N  3S6- 

"l.Tour  ers"  '*  """'"  "  ''  ^''-  '■•  ''°''''""'  ""  ""'^Oaziom:  el,:.  136 

™rL™t'lonT!,"i°,  ?°  J"'-"*''^""-  o"  »  »™*"  ™Ployed  by  a  forelsn  Broke, 
mrporatlon  to  obtain  subscriptions  to  Its  stock,  was  held  good  service 
™  the  corporation:    Omc   P.    Co.   v.    HiHfop,   f-.  51.  Co..  33  C.  L.  J. 

a  m?re  mi^i^'^^^",  '1  ""'  ""'■'  "'^'""  '  principal  officer,  and  not  Cl.rk. 
'"""'  V.  Olasgow.  L.  R.  8  Ex.  149. 


344 
■■to  u. 

Llquldftror. 

Csnlrart  •■ 
10  ■•rvlev. 


CnlmUl 
t)ijvprnm»nl 


■  n>  gpnelt] 
Maluu.  or  br 

"r  iprclfti  Act 


HUliitiiry 
koCiurltr  o« 
to  irrvler. 


ttvva  or  rouKT. 

ion)p.iiy  :■,,/(,.  fto„,.r,.  7i  ,_   T   jl^  "  "'™  on  ih. 

A  ror»lin  corpormloo  m.jr  ronlrait  lliat  proren,  ,tP„  m«v  l»  ..rv  i 
upon  .  p.r.„„  within  ,h.  Jurl.molon,  .nd  ,h,  .ppoliZnt  nf  .  b 
P-r-on  1.  Irr-vooabl,  until    .on,,   oth.r   .(rnt   I.   npZnZ    "L    , 

.»,  80  L.  T.  9M:  Montfomrry  v.  tlrttuMol,  un,  1  0  n  ,„..  ', 
on  r  In  ■  MM  wh«i^  tta«  Court  lui  Jurtidlctlon  to  allow  .^rvl,.'  T 
Tr't-!."  ""  '"'•'""""'°    """»  WO"'""  <■<-■  V   n>.,   «M   1  g 

P.  U  m.  and  .  toralp,  Oovarnm-nt:  «<r„M»,r,  ,.  a.«.  «  "a  is  v 
n.  I  jr..  bave  Dm  h.lU  not  to  b<    orporatlont 

Former  u.  II.  lai  provided:  — 

■  Where,  by  any  .tatute,  provlilon  la  mada  for  i«rvlce  In  anv  „ii,.. 
manner,  lervlc.  may  be  mada  arrordlngly  ■  '  °""' 

taaiew  invalid"';  '""""  "'  ""  '"'•^''  ""vT^on  a"r™ 
I.  T    l:  '-««™»™  V.  Cab,,,  Urtropollta,.  ,■„:.  «„l°™„    :? 

(v)  .9crj'i>e  Out  nf  Ontario. 
ti»i.ii'",„i„      24.  Where  service  of  a   jri.     ut  of  iinia,.in  ™»,.  i 

not, ,.,.  or  waB  at  the  time  the  cause  of  action  aro.se  cnrrv- 
-ng  on  business  within  Ontario,  if  the  cause  of  ao^n 
arose  m  respect  of  such  business,  an  order  mav  be  nwt.l 

management  of  the  business.    C.R.  147. 

Sur:?^::-.^.-!^E3'3^rT"'"^^--' 

dsable  only  over  peraons  anjTonH  \.  '  ^l""™'"'  Wklnn.  Is  .x.t 
limit,  within  which  thi,  ?nH  r?,  ""1  "'°'«'''"  "Ithln  the  territorial 
Jurlsdlrtlon  attachM  fw  ,h  ^  '°°  "  '°  **  """"ed.     ■■Territorial 

permaneX  or  temtJtrJinv  '^''  ,°J  "'■'■'""'»»'  "Pon  all  person,  Hrh.r 
are  wl.hr„  It;  b,  tTd«a 'not^'r'ifi:"  ,:'''''",.'''^  '""'"""  '»'"■  ""■> 
rrotu  1,.  and  when  th^y  are  Hvl^e  „™  "J""  '""''  ""-  "'"-"'■»«" 
It  exists  always  as  to  llnd  wltl  1  fh  ,  'T^"  '-lependent  rounlr.v. 
Hsou  over  m„vabi:,':,™n2't"er?t„rra^7,„°"''  '\r'  "'  "'"^ 

:n^d'r:r^™:tr,r'r'^-"'»-^'»-™'-- 
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«  II.  Prlrr  (-oinirll  l.ld  down  (1)  th.t  no  t.rrliortal  U,l.l.tur.  i.u  .1. 

u  llM  JurlKllctlon.  which  >iiy  roralun  Court,  ounht  to  rixoinilM 
^iil  ■tarnl  toMlgtier.  who  .  ,,.  no  iiiiHgliin,,.  „r  obedlum'.  to  iha 
,,,«  whl.h  Irilnlalni;  Jind  (.•)  ihnt  In  all  |i..r<cin>l  a.tlon.  th» 
Conrti  ot  Ihn  rounlrr  In  which  Iho  <lrri-nil»nt  rftililci.  not  the  Court. 
«( llM  country  when'  thf  ■nlon  •ro.e.  oniihi  to  bi.  rc.ortiil  i,i  .\nil 
u  alio  Mill  thiit  "In  a  prnonal  action  to  which  nono  of  tha 
ibo..  aameii  cauaea  of  Jurlaillcllon  apply,  a  dacr«i>  pronoiincpd  in 
ilKalM  by  a  foreign  Court,  to  tbr  Jurladlcllon  of  which  the  dcfcn 
lam  hu  not  In  any  way  aubjecl«d  hlmirlf,  la  by  Inlcrnallonal  law 
J  dl,."lu'c  nullity," 

Tut  praMnt  En^llah  RulPa  u  refarda  ault.  anlnal  alia*nt  for..||m- 
.n  wlilcli  ara  followad  by  the  Onurlo  Rulct.  arc  the  mult  of  dipio 
Mile  ramonilrance  In  retard  to  the  prevloua  prncti.e  of  the  CnglUh 
■onrti  and  they  were  paaaed  "  to  bring  tbnt  practice  Into  accordance 
.lib  wellsettled  rule,  of  International  law,  or  at  all  eventa,  comity  " 
ie,.piTlxird  Coleridge,  C.J.,  tt,u  v,  Brrnttl.  3  T,  I,  R  239-  ■„(,  \,  j' 
Q  B  19;  and  are  per  Huddle.ton,  B.,  titidf in  t,  Andfrion  ]■•  Q  B  D 
p  i?;  and  per  Field,  J,.  Hewilion  v,  Fabrr.  2t  Q.  B.  D,  p.  »■  and  per 
Cbllty.  J.,  He  BuiUcU.  32  Ch.  U.  123.  ' 

rr««t  Pr«tIo..-lInder    the    GnglLh    Rule.    It    ha.    been    held  1t-.»m 
lint  tue  provLlon.  of  the  new  Rule,  are  eihnu.tlvp,  and  even  though  "'*""• 
uidtr  any  former  practice  procew  might  be  aerved  out  of  the  Jurl^ 
Jlrtlon  It  will  not  now  be  allowed,  unleaa  the  caae  fall,  within  theae 

!m  "v  ^^ul'-  "  ?•  "•  **•  "'  "''•  "»•'•  =  '••"•  21;  and.  follow. 
i«  mil  Engll.h  practice,  the  preaent  Ontario  fluli'.  embrace  all  case, 
m  whlcb  It  la  Intended  th»t  th.  Jnrladlctlon  of  the  Supreme  Court 
■bfjiiriidlctl'on'''""''  **  ""'"^"^  '"  '""  "'"'  "'  »  "•''"■law  out  ot 

Here  I.  for  Inatance,  no  po.er  given  by  th.  .'.M.r.  to  give  leave  to 
«  .  a  writ  out  of  the  JurLdlctlon  In  an  Mtlon  to  enforce  »  charge 
■nlnit  perional  property  In  Ontario:  A-olcHmonn  v.  Ulnirtit-  1903  1 
k-B  531;  nor  In  an  action  for  alimony:   Whteler  v.  lITteeler    17  P 

Li  '«  "tf  ''"''"  '■^  ''"''"■  "  P-  "■  <'»■  "■"""  «"'«  25  (c) 
aspllei.  See  Son6r(p»(  v,  Bonbritht.  I  O.  L  R  629-  '  O  I  H 
.»;  we  al«>  Boart  v.  wm/erf,  ]904,  1  K,  B.  118.  where  "it  waa'held 
H  ™ /f'.*"  °°  '•"•'""<■"■>"  ">  authorlae  aervlce  out  of  the  Jurla- 
w  r  .V  '""''"°°'  "•  enforce  an  award,  under  Die  ArMtraHon  Act. 
,IL1J.    I'  .^"'•'"''."■"■'°    '">■'  to  allow  aervlce  out  of  Ontario  of  a 

tTl,  .^^f  "?''^rL"'-  ""■"•  ■"■""'"''>■•  '"  "■>  '"■"™  """" 
»»«le  3  I'T  ■  ""■"  "  '•'"""■''""O  '>y  a  atatemenl  of  claim: 

liLTl""  '"","',„'"'  """"■  '^  """"  '°  """'  ""'  "■■"  ■"  «>.mmon. 
..  b1.LL?;,::  3  O  U  rT/.  "  "'"■  ''  °  '"■  ""■  ""■  ""''  '^^^  "'  ■""" 
'ari!dl!:tT,;„''?T'"'  '   '°'''"*"   """  *'■"'••■  '"""«  'o  »"»''    "Uhla  "■» 

•S  low  ,  ^  "  "■"""•"■^'^'n  ">"  defendant  can  set  up  matter, 
5*nVo,"™  ?„„,""  ."!;"l  ""  '''"™  against  the  foreign  Arm: 
Z.'  -".  '■  ■»'"""'"■  8  T.  L,  R.  231;  but  see  ImprHal  Japanese 
'-■■  t.  i-t'niniiilar  ,E  Orienlal  .v,  ,v,  Co.,  1S9,-,  A.  C.  644. 

<o  tt"l[,ri!!l,,lr'"f'*".  ""'"^   "■   "■*  '^'"■"  <■'  "'Is  country   aubmlta 
"e  IWMlctlon  t„  ,|,e  extent  only  that  1 1)  he  must  give  discovery. 
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and    1-2)    (.Toss-proceedlngg  in  mitigation  o(  the  relief  clalm«rt  hv  , 
can  be  taken  against  lilm:    .v    ifrimn  Itcu    eir    """  ,V    """  '"'  '"■" 
189S.  I  Cu.  190.  ■'■jriiun  It.p..  eU..  v.  La  Compagni,;  ,,,,. 

Motion  for  I,..,o  to  lun.  >.d  Serre  Writ— Leave    to    i 

and    serve   the    writ   may,  and  generally  should    be  asked  for  on  Jh" 
same  motion:   youn<,  v.  Brm,ev.  24  W.  R.  110-    l  Ch    D    ■>--   ^  "" 

see  vLlt^^  r""'"."  "'°"''"'  ""^  """^'l-'y  sometimes  be  neies^r  ^ 
see  Stigand  v,  Sttgatid,  19  Ch.  D.  460.  "etessarj 

The  motion  for  leave  should  also  be  tor  the  llmillnir  of  fh=  ., 
tor  defendant  to  appear,  and  the  order  giving  leavrshonlH.         '"" 
time:  «„„  27:  He  Jon.,  v.  BU,onne„l.  To    L.  R  -54      """^  """"'  "" 

The  motion  is  made  in  Chambers:  /!,.,  before  the  Mast.,-  i„  r-y. 

-s  r=  s  ,•— rcr "  ;r 'k  r,-."y;  •• 

.    see  Hardmgham  v.  Kok„„,   24  Sol.  Jour    .109 

.hafg:d''„pZ';r2:[„g's°r„wnTb''a?fb°"'»°;;  ""=  ^"^'^'"'"°° »-  -- 

was  obtained  <^ZX^!ml°sZ^^Zl  ,T^r'\.''''  "''"^''  "■"  »'*■• 
showing  the  plaintiffs  to  have  aTn  '°'.''  "■"'■"  '""'  "■»  ^"f"'  <>! 

or  any  'one  who  has  a  knolled^m  "','"'  "*  """'''  "'  '"«  ^"'"o^' 
the  statement  of  T^im  Is  not  e„„n1h^h  "■  .  "'"'"^'"^  "  CP^  "f 
tamed  m  It  as  to  tL  contract    etemuf  be""""'"'    ^"''^'"'O"^   <•»- 

"se  the  words  "there  1,  a  ra,  ,.  „f  r,.  ?  ,:  '  '^  """  necessary  to 
it-  ^■o«>/.r  V.  «.„,o„.,'"30  W   R    1,3;  "o-Ch    D   240."'  '""'■°  '°  ^'''" 

The  affidavit  should  be  stvlPfi   "  t«  *». 
between,   etc.-;    Young  v-    i^t,  '1   Ch  "d    ""°'  T,  l""""'"  ■■'"'°°' 
I-  R.  Ir.  476:  ,>cJonr,  v.  Bt^onniul  ^u,,ra'         '    ^'"*'  '■  "-"-"■  ' 

an  ^1^;  "agarrtfend'anu't-tr^t'TlT  ^  "^"^^  -">'  '° 
ground  alone  was  made  a  defendant  .V  „",  ^"■■f''"^""-'.  -""i  on  that 
was  made  subject  to  an  underfl,  ''"  """"""K  service  on  him 

dismissal  of  the  aetlon  agaTst  h  7  '".""'  "'""""'  '"  »""">"  ">  " 
h-  failed  as  agalns  those  w"hln,fr'"'"'  °"'  °'  ""«  J-^'sdlctlon  it 
see  B„no„  v.  OerMnTJoll  r  Z"  """»"":"<:.  »"P™,-  and 
a-Mon  was  for  that  "llZ.mLt        '''  '-  "*■  ''*'  '°  "'■"^''  "■' 
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SEliVICE  OF  PKOCEEDIXaS  OITT  OF  .IfRISDHTIOX. 

FnM«dlai>  otker  tku  Writs  at  ■■mmoai.— The  word  "  writ  • 
iD  tlMM  B»IM  Includes  any  document  by  which  a  matter  or  proceedlnit 
is  commenced:  Hule  3  ()). 

Ai  to  lenice  of  Infants  with  proceedings  under  The  Qulrlina  Titles 
id:  see  Re  Murray,  JO    \  ],.  t.  88. 

Inifoniloto  .f  H',  V.  .lii,.-..,  1-^).  3  ch.  432.  It  was  held  that  the 
Court  bad  no  l>o«  r  U,  give  i.-av.  •  jr  service  of  a  notice  of  motion 
ilth  I  writ,  whr  .,  the  writ  is  ;o  be  served  out  of  the  jurisdiction 
lut  see  Hericy  v.    h-  -.cv,  W    N.  I  94,  IS. 

Usve  to  serve  a  counter-clai»^  on  a  third  person  out  of  the  juris-  counter. 
lictloil  was  granted  In  He  Luckie.  W.  N.  1880,  12;   and  see  Oriend-  "•I"- 
wrn  V.  Hamlyn.  8  T.  L.  R.  S.ll;  but  refused  in  Polfera  v    mwr   ".l 
«■.  R.  358;  but  this  case  Is  probably  overruled  by  Dubout  v    Mornlicr- 
io»,  !3  Q.  B.  D.  340;  and  see  Kule  113. 

As  to  service  of  a  third  party  notice  out  of  the  Jurisdiction:  see  Third  „.„v 
sola  to  Safe  165:  Uoutgomery  v.  Saginau,  LumUr  Co..  12  O    L    R    ncl.t'*"" 
M  Under  the  former  c.  R.  162  a  petition  for  a  declaration  of'lunacy 
TO  allowed  to  bo  served  out  of  Ontario:  Re  Wetb    12  O   L.  R    194 

'l^^J'.^  ;^°*-  ""'"  "  ''°"™  "'  """"'"  '»  '"  "sl'le  an 'award  was 
.eM  sot  to  be  servable  out  of  the  jurisdiction  on  a  foreign  corporation  • 
SeimeMaiet.  1910  2  K.  B.  727;  103  L.  T.  503.  Possibly,  under  the 
I^IT"  '"  *""  "^  """^  '   ''*  '"'"  "  P'-°««i'"8  might 

Dl»r«tton.— The  Court  Is  not  bound  to   allow    service    in    caamr,- 
,mnRu,e  25,  but  has  a  discretion  on  a  consideration  oMhemerls 
M*H  Oenerale  ie  Pari,  v.  Dreytua.  37  Ch.  D.  215. 

„«i?,t'r'!?'V'"''''  ';  "^  "  "*""■"  '°""  '"«  <»scretlon  of  the  Judge  or 
,.,„„?.?'?",':?'".'"""  ""  "'"  ^"^  "^™  '»  '^^-o  »  »rit  for  ser 
'L,,       ""'J'"-"««'™  to  "cover  damages  for  breach  of  promise 

is  if;""''."'.'  '""^""^  °"  ""'  "°"°''  '»"  "»'  «'«'»  that  the 
£  dI,  .e" 7"l,  '"  '"■°''  ""  '^"'  ">'  ■corroborative  evidence  of 

.be»Tn^  1,'//°?'""  "■"'  """"^  '"  •»"«'«'=  "*  t*"  lefendants  resided 

.  ,:  .!  *'  ''"'°''"'  °f  '"'""'  ""«  "■™  '■>  Ont'rto  it  was  held 

f  tte'.uHrH""'^.f  discretion  to  refuse  an  order  for  service 

B  f,20        ^"'"='""C"<"':  Mion,  V.  Berliner  Oramophone  Co.,  28  O.  I.. 

"'"e'thl^H  r*  ,f ""!  ••"*■"•-"  "■«  '•ase  Is  not  one  In  which  .M.,io„  ,0  .„ 
to  »,..,=?  *' "'"''•  ""'  "'■''""  ™""<'  '»■  no'  ">  raise  the  ques- "'''=  '•"'"• 

PrXv   ,  ""^  "'°'""'«  *"'''™>   "  '"   "■•'"'■■   "as   been   made: 

i-Ww  1.  /,o«o«,  1  Ex,  D.  361;  Boyle  v.  «oclter,  39  Ch.  D.  249. 

'!.l"23''h^''m.'  '°'"""?'  """  "■'  *^°""  ""  »<"  inrlsdlctlon  under 
tb    ord;r  fonr"'  '"."'°.  "'""""'">'  "">'  '-  Chambers  to  set  aside 

t»™  l'L"°  Z'll  *"'"''  '""'^  '"  ""^  ""'  "'  ""■  J"'-l"'lrtlon  had 
•«.rthe  sp'e  o  TA'?  wa";,M  '•"'/™™'!  »'  '"-^"""-'^y-  '"«■'« 
W".  36  Ch.  D  463  '^        ■■    "'■"""'''»  >■•  '■'"'■■ 
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Where  defendant  moves  against  the  order,  or  to  ^et  asid^  th. 

.ranted  were  insumclent.  Ke„crer\.  Wa^^TsO  0  L  R  4^,    '  "" 
been  made  Blmllar  to  that  In  W»mo„i  v.  S«(/"n    L   R  T  Ix    ,?„   "" 

^r^ti  ":^^nr^.^-rr.^:.^~£  v: 

ODonohoe  i.  Wiley,  43  r   C    Q    p    ir.v.   ir  „  ''^'*' ■    '«> 

Jour.  326;  25  Sol    j„,,r    s^/.'  ,       '   '^'"""'«  "■  Mkin.  71  L.  T 

Q.  B.  D.  592,  reverslM  th^'  tZjl'   ?'  ,      '    ^''°'"'"  "■  "'•""ton.  17 

was  diaapp  oved  of  b"t  i  V^^TZf'  '"'^'''  "•  '"'  ''''"'  "■«  ■>^">•"" 
H  P.  R.  310;  aee°'a,.o  fl  ,  V  V/I^LTTp'R^^ffT"  '' ''°"' 
64;  and  i,„r,on  v.  O^nnar  "„,oT/„f /^ T a  wTT'  '  °-  ^  " 

..m':  btrrdo^p't^rsi^crSL'  rs^sTar-^'-r  ''^^'"'''  ^-  -- 

fendant  to  enter  a  conditional  .nL  "^  °^*'  "''"••  ">  ""''»■  '"e  1e- 
wan,  or  Jurisdiction  aotta^wKSer^  ''"MT  '"'  '"=''"°^'  ">' 
volved  In  the  trial  of  all  th.  117,  .1  °'''''  ""^  «""  ""P"'"'  '"- 
the  Jurisdiction  may  be "red  Z7ll'u  >'^'"'?"''"''  '""^'tlon  as  to 
V.  Cutncrtson,  9  o  L  R  126  h,^  ,M '  f'°  '"■"°'"'»'  """""'or  Co. 
practice,  under  which  a  condlH™,^  '  ™'"™'"''  ">  ""^  English 

-able  a  defendant  to  Ive  to  d^scharT^h ""  J'  '"'°"^''  """'^  '" 
Bee  note  to  Rule  48.  discharge  the  order  allowing  service: 

or  SiTraTl"  lrlT:^r.t'  °°,'5?  «™-^  «■«  "«=  breach 
refused  leave  to  amend  hv  tetMn"  '  ""-'^^^'on.  the  plaintiff  was 
action;  P^rfccT  v.  SL  17  t   l   R   299°°  ""  '""""^'  ™""'  »' 

dlctoronrraleraa""  's^arori-rredr'"'^  T  '^"'^  -'  "'  '-«  '-'■ 
of.  so  that  the  ttae  foTaplrlnc,  dl"  "I'  ""  "°"°°  "  '«=■"'»'■'' 
ro»We™„o„  L*,e.  efc,  v   w'e  O   l!  R°  w""  ""  ""  "«=°"""- 

a..oltVsr,c:'"„t"°o'f 't7e  ti:^^,°°  '  "'«'°°  '»  »«  -"'^  -  order 
foJn*.  88  L,  T.  490  '"'""'''Ion:  Bodi.cJe  Anim  v.  C;,™i.,cft.- 
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,,  nevm  13  p.  R.  381,  46(1;  Dart  v.  Cilizens.  11  p.  r.  r,13:  but  obtain,  bm.  S4 
iDg  aeeui    y  lor  costs;  and  opposing  a  motion  for  speedy  judgment  f 
aithout  entering  an  appearance,  does  not  estop  him:  Heath  v.  -Vt'l/crs,  I 
i;  P.  R.  387.    An  unconditional  appearance  Is  a  waiver  of  the'  right  to 
obiect  to  the  jurisdiction  as  to  the  whole  claim,  though  part  of  it 
may  not  be  within  Rule  25:  Manitoba  it  X  TV.  v,  Allan,  189a,  3  Ch.  432. 
Where  a  defendant  out  of  the  jurisdiction  had  appeared  and  success- 
tully  opposed  a  motion  for  speedy  judgment,  an  application  to  with- 
draw Mb  appearance  and  for  leave  to  enter  a  conditional  appearance 
^■83  refused:  CroiJ  v.  McCuIlough,  11  O.  L.  R.  282. 

An  unauthorUed  appearance  will  not  operate  as  a  waiver  of  the 
right  to  object  to  the  jurisdiction:  Vrozier  v.  Aucrbach,  1908,  W.  N.  68. 

There  Is  an  express  Jtule  In  England  (O.  12,  r.  30),  under  which  Condiii„n,i 
a  motion  to  set  aside  the  service  of  a  writ  may  be  made  before  ap-  »PP«'»r»nce 
pearsnee:  see  Weatern  v.  Perez,  1891,  1  Q.  B.  304;  but  a  conditional 
ipjiearance  may  be  entered:  Firth  v.  De  las  Hivat.  1893,  1  Q.  B.  768; 
SS  L  T.  383.  or  an  ordinary  appearance.  It  defendant  at  the  same  time 
ootHes  plaintiff  that  be  objects  to  the  jurisdiction:  irovcr  v.  Clorelie, 
;  T.  L.  R.  40,  without  waiving  the  right  to  set  aside  the  service. 

Unless  within  a  reasonable  time  after  the  entry  of  a  conditional 
appearance,  the  defendant  moves  to  set  aside  the  writ  according  to 
ihe  English  practice,  the  appearance  becomes  absolute-  Keymer  v 
may.  1912.  1  K.  B.  213;   105  L.  T.  541. 

In  Ontario  a  conditional  appearance  may  now  be  entered  by  leave 
of  the  Court:  Rule  48;  and  see  Buraon  v.  Oerman  Union  7)m  Co. 
f  0.  W.  R.  22. 

An  objection  to  the  jurisdiction  of  the  Court,  not  based  on  the 
frounii  that  Ktile  25  docs  not  authorize  service,  but  upon  other 
rounds  which  might  arise  even  though  the  Court  has  jurisdiction 
over  the  person  of  the  defendant.  Is  not  necessarily  waived  by  an 
ortlnary  appearance:   Wilmott   v.    McFartane.    16    C.    I,.    T.    83:    32 

Objection  to  an  order  for  service  out  of  the  Jurisdiction  was  held 
10  hare  been  waived  by  appearing  on  a  motion  for  an  Injunction  and    I 
arinlog  the  merits:  Boyle  v.  Haiker,  39  Ch.  D.  249;   (but  see  Heath  T.    ,' 
Jliwrs,  mpra) ;  by  taking  out  a  summon*  tor  delivery  of  a  statement   / 
0!  claim:  Fry  v.  Jfoore,  23  Q.  B.  D.  398;  and  by  applying  for  security 
lor  costs:  Lftoncux  .(■  Co.  v.  iZoni;  Kong,  etc.,  Corp.,  33  Ch.  D   446-  (but 
■teflMH,  V.  Ueyers.  supra);  and  by  proceeding  to  examine  witnesses 
alter  objection  to  the  Jurisdiction  overruled:  Ovy  v.  Oroiid  Trunk  Ky 
<o..  10  P.  R.  372:  see  also  notes  to  Rule  46. 

.■rlM^'™7!i'?  ■"''"'■-""'i"   "■»   Irish   Rules   it   is   held   that  a  Subatltu- 
•m  intended  to  be  served  substitutionally  upon  a  person  within  the  "•"•I 
nrlsiilction  may  be  Issued  without   leave,    though   the   defendant   be  """"■ 
MUent  out  of  the  jurisdiction:   Lewis  v.  Herberts,  16  L.  R    Ir.  340- 
out  the  contrary  has  been  held  in  England:   Fry  v.  Sloore    23  Q.  B. 
p.„    .'  '.         "  "'*"  ""■'  """  holding  otherwise  would   enable  the 
mic  to  be  evaded,   which   requires   leave  to  be  obtained.    Where   a 
•rit  has  been  properly  issued  against  a  defendant  out  of  the  Jurladle- 
■."'ufl  "''"''"'  '°''  substitutional  service  within  the  Jurisdiction  may 
wt"  "v  /r"  ''■  •""■'"""■■'■  -'■  I-  T.  S64;  34  W.  K.  6S;   KV,,.,„  l^J. 
■roiw .(  .V.  H.  P.  B.  Society  v.  KurkUdge.  1906,  2  Ch.  472;  93  L.  T.  664; 
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RULES  OP  COURT. 
1«.?T.'°l'  r.  T  """""■  °"'  "'  "■•  ^""«"'="-^  ''"'on  V.  «„„„.. 

ao  on  „,.k«  ;,,„  ,5  .p„„„„^.  ,„^  ,^^  „_^^  for  a  ,Za„  ,   ,   " 

uriUu-tion "°" " "  '"^ '"""""  '^''  ""■' »"",.  „"„r:r,';,;: 

surhVr.!"'?"  "u  '"°'"  '^""™  "  ■'"''""•l^a  >hoald  be  served  ,l», 
»ere  being  personally  elteclcd  upon  tbe  defendant  him Ji7  ." 
Pla.e  wbere  he  1.  at  the  time  of  the  sutat.tu.^d  "e?"ce  ''  "'  "" 

=.;«"■,■.  re  sH  =iH  vr~r 

fle  W<-66,  12  o  L  R  m  "'  P^^nally  the  alleged  luna-ic: 

and''™y',:^^^;?e°d':br::;r^/r*°."'^""°" " ""''"'  "-^  «»"■' 

.^ave  to  «erve?sM\U"r.'re';r2ra:d"^i;e,!'"'  ^"'^^'"'™-  "° 

or  ^'T:r:r;^:r:iTr'^  -^  "-"^  ^=  ■"  -"'-« ^  -" 

neither  a  British  subject  nor  "n  Br.Hll  °i  '",'  '■"^»*'«">"'  "h"  '» 
Tfte  Sfafutc  at  Limimtion,  (R  '"  British  dominions,  does  not  alfort 
speelfled  actions,  "ere  a  defendant' ,;  .''  ^o''  "''  "'"^''  '"  «""" 
of  artlon  arises  the  nlaintlff  7=  f  f  ,L  .  "'  "'  °'"""'  *■""■'  ""^  '■»"^' 
defendant's  return  bu^  with  n  ""'*'■'''  ">  •"■'"«:  Wa  action  after  the 
.V„™n,,B./vTa;,S:;s'i"'"2^^1,,^|i^f,/';^'!^«'^;'y  -  «  and  ,,0: 

oon:enn!ve"hTco„" ''.u':5"d1cu;n''/n"'  '^''"'''^''  '"''™''  «""  ^>- 

aon  ^v.th,„r  ;tTsd'',ca?t:"Lc  p'':i"rr°r'^  ^"'"""'  -  -■ 

lu  aciepi  Service  for  the  purpose  of  being 
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turti  within  the  jurisdiction;  Thursls  .Sul/j/iur,  fit':,  ^or.  v.  tioiirW;  » /c.  Bult  26. 
•11 1..  T.  924;  38  W.  R.  78;  and  see  per  lx>rd  Esher.  18!)(>.  1  Q,  B.  37; 
ll«filimerv  1.  Llilienthal,  189S.  I  Q.  B.  487;  and  that  the  Jurisdiction 
iif  any  Court  may  be  excluded  by  agreement:  llorrhr  v.  Himovcr.  etc., 
;..  T.  I-  R.  22. 

25.— (1)  Service  out  of  Ontario  of  a  writ  of  suinmons  servit,  oi 
or  notice  of  writ  may  be  allowed  wherever  t —  iVriiaSo'i 

This  Rule  Is  talien  from  Eng.  (1883)  R.  64. 

The  words  "  writ  of  summons  "  in  this  Jtule  stiail  include  any  docu- 
ment by  whicli  a  matter  or  proceeding  is  conimen<-ed;  Rule  :',  (^). 

The  sub-BPcMons  of  Rule  25  are  to  be  read  oiajunctively.  and  each 
of  such  BU'j-sections  Is  complete  in  itself,  and  independent  of  the 
otierj;  rojsc:i  v.  HoIIcn,  1892.  1  Q.  B.  .?21 ;  Limngstorte  v.  Sibbald  13 
P.  R.  S15;  ffdiioil  V.  Bruce,  8  T.  L.  R.  409. 

T^Tiere  a  person,  though  resident  out  of  the  jurtsdituon,  is  carrying 
oD  Ijuslness  within  the  Jurisdiction  in  a  name  other  than  his  own,  he 
may  be  sued  as  provided  by  Rule  108.  which  appears  to  constitute  an 
Hctption  to  this  Rule,  unless  the  plaintiff  wishes  to  serve  the  defend- 
ant personally,  in  which  case  the  provisions  of  Rules  28,  29  must  be 
complied  with. 

See  notes  to  Rule  34. 

(a)  The  whole  subject-matter  of  the  action  is  lantl  ■"'' 
situate  within  Ontario  (with  or  without  rents 
or  profits) ; 

Same  as  Eng.  (1883)  R.  64  (a). 

The  fact  that  the  defendant  is  the  owner  of  land  within  the  Juris- 
diction, against  which  the  plaintiff  seeks  to  realize  the  amount  of  a 
iudinent  recovered  against  a  defendant  In  a  foreign  Court,  does 
not  raise  a  cause  of  action  within  this  or  any  other  section  of  Rule 
:>:  Heath  v.  Uetiera.  16  P.  R.  S81,  unless  the  ease  can  be  brought 
•llbln  clause  ( H)  infra. 

In  Conroii  v.  Alberto,  17  C.  U  T.  134.  under  the  similar  Jud. 
Oriilnance  of  the  N.  W.  Territories,  s.  32  (1),  It  was  held  that  an 
aftltin  by  judgment  creditors  to  declare  defendants,  resident  in  a  for- 
•ign  conntry,  trustees  for  the  Judgment  debtor  of  lands  situated  within 
the  jorisdirtion  of  tha  Court,  and  for  a  sale  of  the  land  to  satisfy  the 
iniiginent.  is  an  action  In  which  the  whc'e  subject  matter  is  land  situate 
"ithlo  the  judicial  rllstrict. 

An  aollon  to  perpetuate  testimony  in  order  to  preserve  evidence 
material  to  the  ownership  of  land  within  the  jurisdiction,  is  tiot  an 
action  In  which  the  subject  matter  is  land;  and  where  an  infant  whose 
legltlmary  waa  in  question  was  defendant  in  such  an  action  and  domi- 
iled  out  of  the  Jurisdiction,  leave  to  serve  him  with  the  writ  out  of  the 
Wladlction  was  refused:  Stingslyu  v.  Slingstiy,  1912.  2  Ch.  21:  106  L.  T. 

Speciflc  performance  of  a  contract  for  tb-  exchange  of  lands  out  of 
Ontjno  for  lands  In  Ontario,  wf.s  decreed  in  favour  of  the  plaintiff. 
^■nc-w;,s  the  owner  of  the  Ir.nds  out  of  Ontailo:  Montgomery  v.  ffiip- 
(I'Mburs.  .11  onl.  433;  but  see  Burns  v.  nnvldson.  21  Ont.  .';47;  Puiviont 
■It  r*'  ^  ^'  '"  "■  '•'''■■  nenderaon  v.  Bant  of  Hamilton.  23  S.  C.  R, 
■">;  -0  Ont,  Anp.  646;  Ounn  v.  Harper.  30  Ont,  650;  2  O.  U  R.  611. 
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-Any  act,  dee.1,  will,  contract,  obligation,  or  11,-, 
bihty  affecting  land  or  liercditanients  situat. 
within  Ontario  i8  sougl.t  to  be  constn„..| 
rectified,  set  aside,  or  enforced ; 

Same  as  Eng.  (1SS3)  R.  64  (6). 

All  action  for  breach  ot  covenant  to  repair  contained  in  .  i. 

V.  Sutherland.  20  Q    B    D    14--    .„    .1  °'  ""''  ""  ""■"■ 

Hallen.  supra.  •     ■  .»,  .■!  i^.   I,  .,,6,  ,o.>;   but  see  rasscll  y. 

^hlP  m  England  ^as  'nleawSt^t       '"""""  '"  '^^'""'i  «»'"  H"'-  a 
clause  (c).  "^   °"    '""  "'"■""the   case  pro»lde,I    for   by 

e.«u^b,ri^°e°c„?ro:z,rL\ro;Ltnrr"  .^'■■'^»' '» °"a,„ 

this  Rme:  .«™.,  V.  itfrtTrflS  P  R  ,«,        ?'  "Ontario  Is  not  within 
"Ithln  claus,,  (*)  t„,ra     ■         '  "'  '" '  ""''''  ""^  "«^  ™n  be  brought 

»"Pro,  p.  351.  """fsl'I'  >.  ShnssSi,,  1912,  2  Ch.  21;  106  L.  T.  666. 

^'^  "^"cLd  of  'V^^'  "«'''°^'  ^^J-  P"^°°  d„mi. 
Same      .  Ordinarily  resident  within  Ontario : 

Same  as  Eng.  (1881)  R.  64  (r). 

>-■  i'o»6r,„«,  1  o.  L:  5: 629;  fo'^L  ^249.  '• '  "■  ""•  "<"""■'"*' 

it  ."n'ot'L'ctrr;'"  wrthe  cr""»M"^  "=="'™'  '""■•■'  o"'-- 
Of  this  «w„:  /,7.„;,'"fl?„  f  s'^T  L  p°.or  s°' ""  -""'■•  """■'- 

this  Rule  the  High  Court  !,..'«»  V  7...  °''  *""  notwithstanding 
tor  damages  fortrespass  „  land  ,/"■■  '^"'"°''  '°  ^"•"'«'°  »»  ""'"n 
a  defendant  resSr:  tMn  Ont:   o"     Col'  T'""  '°""^'-  »^'""" 

ve.ance  ol  lands  ouV  ^'i^^'^^^Cj^^  ^r:^Tl:-Z:X  Z. 
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541,  ipprovfd  In  Puriom  v.  Pavty.  26  S    L"     R     4i>-     „-    .      ^     . 
..■,.,anc.  ofUnd.  out  or  th.  J„r.«i.c.,o„.  .tug  "atao  „.",n  ,0™  "°"  "' 
,0  b.  bj  w.y  Of  mortgage  only,  after  nn  ataolute  convey.me  by  Ih. 
ir.nl«  to  other  partle.:  (lunn  v.  Harp.r.  30  Ont.  650:  o",„  redeem 

HO,  .3  S.  c.  R.  ,16.    As  to  the  appointment  of  a  receiver  of  lonrf.  „,,; 
.M^eiur.d,c.,on    aee  ^,.r,.„„»„.  ,.  ro.  v.  mv.r  P,:iTZ2^T^\ 
L  T  ,11,  Kerr  on  Receiver,,,  p.  lOO;  ,ind  sec  further  as  to  the  Jurl, 
*tloa  In  re.-,,t  of  lands  out  of  the  Jurisdiction.  94  L.  T.  Jour  30 

It  has  been  held  In  England  that  an  Admiralty  writ  it.  ocr.onom 
.sDnol  be  Issued  for  service  abroad  I„  respect  of  a  wrin/done  0^ 
He  high  seas.    The  phrase  "  within  the  jurisdiction  "  I-V.  .      5 

;.  .e.n  ..within  the  territorial  JurlsdWi™'.!  "«"'  sl'u,  TTd 
»Tkc  Vicar.  2  P.  I,.  29;  which  does  not  extend  beyond  lol  water 
";»  2kTd.'63  '  °'  ""  '''•'""°"'°'  -  °-  "■  ^    "Sfsee  Cv 

A  company  with  a  registered  office  In  Scotland  .^j   i..  .  1, 
aglsnd,  was  held  not  to  be  domiciled  or  „rd7nLr"fy  reflden'  In  En." 
f^/oney.   ScoUm   AcMcnt    ;».„ra„cc   c°      17   Q    B     D    f"*' 
iTolWnj  V.  .Scolds*   etc    Co    .'3  o   h   n  ose.       .    ,J     ,  • 

Bumni  V.  Bro^Surn  0«  c„:4"l  Ch  D  m'  T.TrTr"'  7,  "'"'""''■ 
«,,29  0nt.  654;  26  Ont.  App.  467  *  '  '"'«'""™  ^"'^"^ 

JtZnToJl^MTr"  ."'"^  "'""'""'  "'"""  '"^  Jurisdiction. 
w  rmmn  v.  OouWj  If/j.  Co..  In  note  to  clause  (r) 

..ud  be  J  H  ■      """  "  ™""''"''  'X'  '■"forced  In  Ontario    which 

.      n^^iay"be'?e^■'  """"h,  """'^  "  """^  '"  ""'"'"■  -'-"■' 

«i':\r,j:„'rj,r:'i',?4.'i°,^':B'i.^i.°'  '"^ "'"'  -'-' " 

..trta'nrnel"",  TavT"'''''  !.''°°"'^"  °'  <^'"""  '"  Ontario,  and  has 

(rf)  AdniinLstration  is  sought  of  the  personal  estate  Ad, 
ot  a  deceased  person  who  at  the  time  of  his;!™ 
fleath  was  domiciled  within  Ontario    or  the"" 
execution  (as  to  r>roperty  situate  witliin  On- 
tario) of  the  trusts  of  a  written  instrument  of 
wiic  1  the  person  to  be  served  is  a  trustee, 
winch  ought  to  be  executed  according  to  the 
law  of  Ontario; 
Taken  from  Eng,  (iss31  H,  64  ijl). 

i<"^l^kUoZZlT,M"'T'"  '°."''  '"•°''"  »""■=«  <"  «  ''■■"  »"t  of  the 
When  leave  to  serve  the  writ  la  applied  for,  or  when 
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service  Ik  affected,  or  at  the  latest  when  an  application  to  aet  aaldi' 
tho  aenrlce  Is  made;  Winter  v.  Winter.  1894.  1  Ch.  421:  69  L.  T.  ".".li 
It  Is  not  Bufflclent  that  according  to  the  terms  of  the  trust  It  ouKht 
to  be  within  the  Jurisdiction,  It  In  lact  It  Is  not:  /4. 

This  clause  It  may  be  observed  Is  limited  to  the  "  persojal  estati- " 
of  a  deceased  person;  where  the  realty,  within  the  Jurisdiction,  or  u 
deceased  person  Is  also  sought  to  be  administered,  the  case  would 
•eem  to  come  within  clause  (a). 

A  notice  of  motion  fur  an  administration  Judgment  under  tiul's 
207,  608,  may  be  ordered  to  be  served  out  of  the  Jurisdiction  In  a  proiitT 
case:  see  Hule  3  (;). 

(e)  Tlie  action  is  fiimidpd  iipdii  [a  juiigiiiciit  or  on)  ii 
bieacli  witliia  Ontario  of  a  contract,  wherever 
made,  wliieli  i.s  to  be  performed  within  Ontarici 
[or  on  a  tort  committed  tlieroin] ; 

Except  the  words  In  brackets,  similar  to  first  part  of  Eng.  (1883) 
R.  64  (c):  the  Eng.  Kulr  has  Instead  of  the  words  "is  to  be  |iir- 
formed,"  the  words  "  according  to  the  terms  thereof  ought  to  be 
performed." 

A  foreigner  resident  In  the  Province,  or  a  foreign  corporattuii 
having  a  place  of  business  In  the  Province,  may  be  served  without  an; 
leave  though  the  contract  was  made  and  breach  thereof  occurred  out 
of  the  Jurisdiction:  see  Palmer  v.  dould'i  Manufacturing  Co  \V  N 
1884.  63;  and  notes  to  Rule  23. 

The  effect  of  kulr  :>,  (ji  is  to  make  the  present  Kule  applicable  lo 
all  documents  wheriljy  proceedings  are  commenced,  it  therifore  ai. 
plies  to  a  third  party  notice,  and  when  so  applied  the  word  ■■  action  " 
In  this  Hule  is  read  as  if  it  were  "third  party  proceedings":  Moat- 
ffomeri/  V.  Paginate  Lumber  Co.,  12  O.  L.  R.  144. 

CoiitTact.-'No  dlnlculty  can  now  arise  such  as  used  to  arise  und'  r 
R.  S.  O.  1877  e.  .10.  s.  49.  as  to  the  meaning  of  a  "cause  of  iiitlon 
which  arose  in  Ontario":  see  GiUeraleerc  v.  MeDnugatl.  31  r  p 
164,  166.  The  breach  within  OnUrlo  Is  the  teat  ot  the  applicallau 
of  the  Rule,  and  it  Is,  therefore,  enough  if  any  part  of  the  contract 
In  resiKct  of  which  the  breach  is  alleged,  is  to  be  performed  witliiii 
the  Jurisdiction:  ^fiiii  v.  strbi.  1S92.  1  Q.  B.  753;  66  L.  T.  469. 

It  Is  not  necessary  that  a  contract  should  expressly  state  that  i: 
is  to  be  performed  within  the  Jurisdiction.  It  is  sufficient  if  llii.< 
appear  from  the  contract  either  e.<pressly,  or  by  necessary  imtiliciitloii, 
or  surroundinK  circumstancps:  A'.KnoMs  v.  Colim,,,!  36  Ch  D  Ij  ; 
Duval  rf  Co.  V.  0am.  1004,  2  K,  B.  683;  91  L.  T.  308;  but  it' must 
appear  from  the  contract  elih.T  expressly,  or  by  necessary  Imiili.ail,.:: 
Bell  d  Co.  v.  Anttierp  Line,  1891.  1  Q.  B.  103;  f,4  L  T  •'76  ■  see  aUa 
The  Eidej.  1893.  P.  119:  69  I..  T.  622;  Raster  v.  Faulkner,  fl'o.  W.  11 
18S.  If  by  the  contract,  as  an  express  or  Implied  term,  payment  is  to 
be  made  in  Ontario,  an  action  based  on  a  breach  ot  that  term  will  ho 
within  thi.s  clause:  Anm-r  v.  V,,,„„,t.  18  T.  I,.  R.  506;  Atlcimon  v.  ;■!,,»,- 
ton.  6  o.  I,,  R.  560;  Duval  v.  Gang,  supra,  and  ae«  pnuipt  v  Jf.>'n»' 
S  O.  U  R.  47.  492;  but  qurrre.  whether  under  the  Ontario  Rule  2.-i  (.  i 
in  construing  the  contract,  the  rule  of  law  must  be  applied  that  the 
debtor  must  seek  out  his  creditor  to  pay  him.  unless  the  api.llcatinn 


(tERVIOE  OF  WRIT  OIT 


>"TA1    J, 


355 


olttil  rale  l>  Inconilitent  with  the  term>  , .  .ne  contract,  connrulni  im.  i< 
ii  li  Ibe  ll(ht  o(  the  facU  which  eilstod  when  It  wa.  made:  aiackUu 
,  mr  cutume  Co..  9  O.  L.  R.  at  p.  387.    See  alK  caaea  Intra   under 
'  Eiimplef ." 

Whfij  on  Its  taoo  a  contract  li  In  part  to  be  ixrformed  In  Ontario 
pirol  evidence  Ig  not  adniUslble  to  shew  a  contrary  Intention-  V/j-on 
^,  JSKieion.  18  O.  L.  R    ,2.1. 

Wbere  a  contract  li  primarily  perforniable  out  ol  the  Jurisdiction 
■M  rict  that  It  may  also  be  pcrtormed  within  the  Jurisdiction  was 
teld  not  to  be  fiffic'en'  to  authorize  ncrvlre  out  of  the  Jurisdiction 
Mder  clause  (r):  Oiftdonj  v.  Brrlliirr  ammoplioni-  Co  ;'■:  o  L  H 
»:;  lid  rWr  S.  C.  ■.  8  o.  L.  R.  6:'0.  '  ■     ■    •■ 

Where  the  contract  waa  not  in  writing,  and  would  only  be  within  'I"!™"  oi 
liii  Huh-  ir.  by  It,  payment  was  to  be  made  In  Ontario   and  ihia  waa  """•"■■ 
disputed,  leave  to   Issue   the   writ   was   held    to   be   proper;    but    the 
d,(end.nt  was  fiven  leave  to  enter  a  conditional  appearance,  so  as  to 
-n.blethe  Question  of  Jiidsdlctlon  to  be  raised  In  the  action:  Vanmlmn 
Tlti°i   '■  ''""""'''"°"'  '  °    '-■  "    ^-^-  l^'«'"-cr  V.  W„Uer,o,l.  i'O 

Tke  ordinary  rule  Is  that  where  no  place  of  payment  Is  named  the 
dfb'or  Is  bound  to  seek  bis  creditor,  and  that  rule  was  held  not  to  be 
displaced,  where  good,  were  sold  to  be  delivered  out  of  the  JurLdlc 
.00  and  part  of  the  price  was  made  payable  on  delivery:  Leonard  v 
'wAififf,  r>  0.  W.  N*.   4.',3. 

Where  no  place  of  payment  Is  named  In  a  policy  of  Insurance.  It 
must  be  assumed  that  payment  Is  to  be  made  at  the  head  offlce  of  the 
Minpany.  and  that  fact  may  determine  the  question  of  the  In  loci 
'OTtrartuj:  Burjon  v.  Ocrtnnn  Cnion  Ins.  Co..  6  O.  W.  R.  21. 

HI,!!'™  h"'  °.'  »,™""'''"  only  18  'o  be  performed  within  the  Juria- 
.  r;  ,  t  "'"'  O^''^""*''"'  "»  "'^'l  '"■•  breach  of  the  contract. 
,™Tv  Ita,    ,°/  "^  '"""'  °"'  "'  '""  J-rlsdlctlon  should  ex. 

,™  ,  ,  u'  r  '  '°  ""^  ^'"'"  "K"'""'  ""'b  <ifff-"iant  to  relief 
mrespM  of  the  breach  within  the  Jurisdiction:   Manitoba  .t  .V    W 

mill.  1891.  2  Ch.  D.  31.  and  iorell  v.  Coles.  3  O.  L.  R.  291. 

.i,L',f/""^"J!  "'"'  '"'  ""■"<'"'<'  «»  to  --estrlct  his  statement  of  claim 
™bt  r'rf "  •"  ""  '"■'°«"'«  »"  »<'"°-'  "^""where  for  breachea 
fonunltted  without  the  Jurisdiction:  Lovell  v.  folcs.  supro. 

,„l!rM'™I  "''""'  ""''  '"  P"''"-"«<i  either  within  or  without  the 
'  ".  1  W.  B.  103;  Comber  v.  LeyUmtl.  1898,  A.  C.  524;   79  L    T    ISO' 

*2Va  ^rs  u  t:  «"'^ "'  '■•  ^-  *==^  "™""""  ^-^  """"'■ 

Where  an  offer  to  purchase  goods  was  made  by  letter  from  London 
•obel  ,h  ''™"""'  '"'  ''■'"'■'  ""'"■''  "'  Quebec,  and  delivery  waa 
WorneH  r/'™  ''  '^"'"'"-  "  »•="  ""'■'  'b"'  the  contract  was  to  be 
*e  MiIIlps  V.  Malone.  3  O.  L.  R.  47,  492. 

■l.ewnder'ir','rt,"f  ""''.'"'  "  "'"''  ''"""  °"""-'"-  »""  ""'  "<•■■* 
SpIM   P,T7  ""'"'■  "'"''•   '"^  remuneration  Is   payable  there: 

'*■  ^''—cuiv.  16  p_  R  413 
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Rl'LES  OF  COURT. 

Where  at-.  (.  /.  conlract  w»  ntaile  with  >  defendant  rottldviit  ,„„ 
ot  the  Jurladlctlon  (or  lale  of  toodi  lo  be  delivered  within  the  Jurl. 
diction,  and  the  plalntin  accepled  delivery  at  a  place  out  of  the  litrl 
diction  It  w»  held  that  an  aellon  for  breach  of  contract  on  the  ,rL„„j 
that  the  coodi  were  not  ot  the  mlpulaled  quality  wa>  not  wlllii,, 
clauac  (li :  CrojIiT  \.  Aurrburh,  1908,  2  K.  B.  161;  99  I,.  T.  L'r, 

An  action  .Imply  lo  roreilo»e  a  mortgane  of  peraonal  property  1« 
held  not  lo  be  an  action  founded  on  a  breach  of  contract  wltliln  ih,. 
meaning  of  clauie  (cl:  Uuiihr,  v.  Osmhiim.  1913,  1  ch  Ivi  . 
reversed  by  C.  A.:  IK  ::,i;  108  I,.  T.  ,118;  and  an  action  to  forcH'!,,'" 
a  mortgage  on  a  policy  of  Iniiurance  agalnitt  a  .ubaequent  Inci.ni 
branccr  wa«  held  not  lo  come  within  clause  l.i:  Ih-uUehr  Sal  h„„i. 
V.  ^""'.  1»98.  1  Ch.  :».■,;  78  L.  T.  35:  and  It  may  be  doubtei  whe,    t 

thTch  .  1  r;™"',^  ,°'  ""  ""''''  ""  ""'"•l'"™  '"  P".o„al,y  „ 
which  a  claim  for  relief  on  a  covenant  I.  Joined,  could  be  authorlwd 
0  be  «erv-ed  out  of  the  Jurlidlctlon,  except  on  the  lenn.  of  Bret  ,trik 
Ing  out  the  claim  for  forecloeure.  An  action  to  forecloae  the  eq  iy 
of  redemption  In  land  would  probably  be  held  to  be  within  ZuZ 
«■).  .uprti:  see  Paarl  v.  «,/,■.  ,„pro,  p.  28. 

It  was  held  'n  Slorilt  v.  strphni.  3C  W.  R.  779;  68  L  T  8.-.0  tliii 
an  action  to  enforce  a  charge  obtained  by  a  Judgment  creditor  '„Jl 
a  statutory  provision  1 1  «  2  V.  c.  no,  s.  Hi,  isee  Jud,  Art,  »,  t  ,1 
»u,,ra,.  in  tha,  behalf,  does  not  fall  within  thi.  clause  nor  any 
other  clause  of  this  «„/e,  and  that,  therefore,  service  of  „  writ  In  sn"h 
an  action  out  ot  the  Jurisdiction  1,  not  authorUed:  A-olr"»,",  v 
fsVl'Trh   4-','  t-  "■  '?V  ""  "■'  "'■  '"'  '^""■'"■""'c  Genera,     :V 

^a^nVhlT;  '""  '"■'"'""""«■'  »"«""<>  "l^  interests  wer.  ,"„d"  « 
leaiing  him  to  appear  and  submit  to  the  jurisdiction  If  so  advl„.,l 
and  the  Court,  If  satlsfled  that  a  notice  so  served  wa.  ufflclen.  ^'l  i 
act  upon  the  notice:  ffe  cliff,  im.  2  Ch.,  p.  28  '"""f"'.  «i" 

appZlon'tr^h^l.-eLur""   ''''^''''   "'   ■-''   ^''""="'°"    ^   - 

n,e?,'"*?  w..  AUow.d.-.Where  the  plalntld  complained  of  an  .ibivo. 
mad  r  L^.'^h""""''-  "'  '"'"""'""  "'»  ■•"">•«  '■""-  -  """"n  ' 
iV    .nv        ^     ?■        "  '"•''"'"■'  "'""le  abroad:   //orris  v.  Fln,n,ia    V.  CI, 

paymcM  wLT'b?^  'h  '","  T""  "'  '"""""■''  '"  ""^"^^  transact  lo,,.. 
payment  was  to  be  made  In  England:   Rein   v    S(ci„     iSQo    i  o    R 

wl™n  ,h;  /fl  hv  rr  '"V"""""'  '«  »'»ted.  the  case  Is  not  b:ougW 

MMWe  ^-'™-"';in  the  jurisdiction  :  /,,„  ,f  r„.  ,.  .-In,,,,,.^,.  ,.,...  ,s„, 

W.  B.  10,,,  /)a„,„e  .^„„„„„,p  V.  .■).  X.  rro,/,„(,  Co.,  12  C.  U  T.  1!0: 


HEHVICE  ur  WHlt  0|:t  OF  nXTAHlli. 

,'»iUI»>  V.  HaloHc.   3  O.   L.   R.   47.   4»2;    mi:   however,   thompioii   v.  l 
HImrr,  IHitJ,  2  Q.  B.  So.  aitd  LiitHunt  v.  ru«Ain{/.  HHprn.  |».  ;!.'»."., 

Where  foodi  were  to  be  iblpprd  In  Brlllnh  Columbia  and  dillvprw) 
THflil  paid  at  Toronto,  and  payment  waa  to  be  made  in  Toronto  an 
irtlon  In  Ontario  for  the  amount  paid  by  iilalntlff  tur  freight  and 
(or  damajei  tor  breach  of  contract,  the  itoodi  not  belnu  up  to  sample. 
»■  held  to  bo  within  the  Unit .  FLiihii-  v.  Ciittiiili/.  U  I'.  H.  L17;  and 
iBiutll  a  case  an  action  will  aUo  He  In  Ontario  for  Ihe  price:  Alkiii- 
.««  1.  Plimpiou,  6  O.  I..  R.  568:  /)utuil  v.  Oone.  1904,  2  K.  B.  685; 
->  alio  wbiro  a  llrm  In  Montreal  delivered  an  order  lo  the  plalntin. 
rarellw  In  .Montreal,  which  was  aciepled  by  letter  of  plnlntHts 
)Mtti  In  Toronto,  under  ».hlch  (ooda  were  to  be  delivered  t  o  b  In 
Toronto:  UlaMri,  v.  Kliti'  Co..  9  O.  U  R.  ,18J:  .Vljon  v.  Jnmh;o„  IS 
0.  L  H.  SI!.!. 

Wher*  defendant,  a  commercial  traveller,  under  a  contract  'or 
stWiat  and  taking  orders  for  goods  over  a  route  through  British 
Columbia  and  Ontario,  resigned  bis  position  by  letter  from  British 
i-olumbla.  before  the  entry  upon  perrormance  of  the  contract  In  On- 
tario.  the  plalntllla  after  waiting  until  the  expiration  of  (he  time  bv 
.hich  the  entire  contract  waa  to  be  performed,  moved  for  Ic'ave  lo 
Issue  a  writ  tor  damages  tor  non-pertormance  ot  the  entire  contract 
ana  leave  waa  given  to  Issue  a  writ  conllned  to  breaches  ot  Ihe  con- 
iract  wllhln  Ontario,  but  reserving  to  the  plalntllfa  the  right  to  bring 
action  tor  breaches  out  ot  Ontario:  I.orrtl  v.  <'ol,«.  a  O.  L.  H    2gi. 

Ai  to  the  principles  applicable  where  a  plalntllt  sues  tor  an  account 
"""..'.rr'.T'  '°  ""''  '"  °-  '""''»"  '""ency:    see  M,w,„r,  v.  Pnr. 

0  i»  «;h  ,  ,.  'J*  '^-  ''■  "'^-  '''"  P»">"""  One  must  be  ordered 
to  be  paid  In  Canadian  currency,  and  must  be  converted  Into  such 
currency  at  the  rate  of  exchange  current  at  the  time  of  the  ascertain- 
ment ot  the  amount  due:  76. 

?i,Mo?,^  ""'^  P"""""  """  defendant  are  resident  out  ot  the  juris, 
lo  on.  It  may  be  a  question  whether  the  action  Is  brought  oppres. 

1  ely  and  vex.tlou.ly  In  Ontario:  ,t„s>r„  v.  OrrenM.-m  2S  O  L  R 
m,  .<  o^L.  R.  113:  but  where  the  Court  is  satisfied  that  such  is  not 
lie  case  the  action  may  be  allowed  to  proceed:  lb. 

dalm7o'7e.7r'!  ""*  *"<""d,-\Vh.re  the  writ  waa  Indorsed  with  „  .,„ 
ZmJT.  "  '""'^°*""'-  "■<""  <"'■'""'«  with  a  ship  m  port  at  »" 
'pWn,riS7HV  ;"''"'"•.''""■  ""'"'^  '-"^  '"  Scotland  between 
iilH     v,^.  dj-fcndant   who   both   resided    In   Scotland:    i'x   „,„■(, 

''ZJluT''V'''  administration  of  trusts' ot  Scotch  l"-o,H™.y 
»y  scotch  trustees:  Crissncll  V.  Pnrtpr.  11  Ch.  D.  fioi. 

s™5''sLr'''^'*"/,  "'  "  """  '""'  ■""•  '"'«"'■  '■'  ""  "■tlon  against 

^tiie7™fi/r^'f'':°'"'"'  '""• ''"'"  '"•"'^<  "••"'  m"i""^'y  to  th. 

m  ney  aLlJ ,     H  ,'»''■•<"""•'  '°  *■>'»",..  who  claimed  to  retain  the 
m.  obtrJeH  ■         "'  ■""■  '"  ""^"'  "'  ""^  '"■'""'  ">""gagecs.  the  plain- 

ZZt  15      ?l'  """""^  """  "■"  ^'S"'  '»  "">  "-e'Kl"  ""  claimed 
Its  e»™,„  .     °'  mortgagees  to  take  possession  ot  the  ship  and 

rpCv  c  "  ■""'  "'■  "''>"  "'  «'f""cment  ot  the  ,u,U,a.t:  .17, - 
";""  '■  '  nrarffic,  2,S  W.  R.  38.-,;  42  L.  T.  309. 

wmpted  trom"'HnWm™','-   """■"d'""''    »   steamship   company,    were 
Ptea  irom  liability   tor   damage   for   loss   arising   beyond    their 
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Rl'LU  OF  COl'llT. 

lln«  «t  ■itun.lilpi,  .nd  ib,re  wai  no  brM.h  .llegrd  wllhln    ()n„,ri„ 
".    ,m.  b„ond  ih,  „ld  Mn,  of  .l^m.hlp..  In  not  d,n„rl»,    h"      L 
J..t  of  cb.  ™,„r.cl,  It  »„  h,ld  Ih.t  ..  no  d.ma«e  would  rp.ul,,'!; 
tb.  bre«b,   ,bou.b  tb.  c...  «M  t«bnl«ll,   ,rtbln  M,  TJu    d 
"etion,  If  any  e,l.t,d.  .bould  b.  «„cl«d  In  refMlng  to  il'i;  ti 

8,rvlrj.  w..  not  .llo«ed  In  .n  .rtlon  for  wrongful  dl<nil.,al  wh  r, 
b.   .ppoln.n>,nt    w..  In  01,.»„w.    .„d  th.  IMtir  of  d"m"..i    ; 
|.o..,.d  Ih.r,..     The  drfendanl  w.,  a  Bcoleh  coal  mercb.nl    „*o    Vr 
bally  appolnlKl  lb.  plalntlS  rommL.lon  went  In  Ireland     tT, 

'z:',:':  tz  r- ':>'„'  i  'v-  -"-r'dimi,  ,„:;' 

a<    r,  IH  I,.  R.  ir   29,.  „y„^,,  ,    Hreii,;  16  1>.  R.  3;i2-   but  .™  hi 

1"tZ''  '"  ''■ "  '"'■  "■"'"""  '■  *'""'"■  '»»-•'  K  b'%?:;':, 

Where  a  ,erv„nt  employed  within  the  Jurl.dlrtinn  wn.  dl.nil.K,,!  In 
»  letter  written  and  poated  by  hi.  employer  out  of  the  j„r|,d      „„ 

.»';:,rr:::  :'r.rr;.-:- ;x-  .vr;  •■;,' 

:£~S~5T="'  -■■■'-— ""-. 
.»,.«,  c.:i-.-  ?;;■.',  iriTors?  ■""■" 

Piven  tor  thi-  servlre   a  nrlw  /„,.;,.'  1     '„     f*    -''■   """'^  '"»'•<■  »■" 
alsoBottrV,.,-.  Wtof.ni'XTo/L  A.  AT     '"°'  "'"'  """'"^  '"'"  ^  ^"' 

der:,',;,'„t°red'°nr','hTa  ciru,e';„"„Jt'™r",  ^^^°'^"- "«'- " 

In  a  foreign  country     see  «,„.  n      ^      ^  "'""""'=  °"  ""^  detend.M 

.>.e'^.°c.™com;i:iriro,"Lu°  1 1' '"  ''"i:''"  '^ ' '°"  -■»"'"^'' »""»'' 

■ana,  and  ^^unrb'arte^^™rX=- t^'rw^^t": 


Q     R.    I ;   tnia  M. 


HKKVIl'K  111'  WHIT  HIT  OK  liNT'Vhl. 

[art  wbfre  It  wu  conimltteil:  PhilUtt*  v.  f:i/r>\  1..  H 
Ihrtg^o  V.  »i)«(fl,  18»;,  2  g,  B.  2:11.  Hm  al»o  (  o>r  v!  /la^u  ii, 
1)1.'.  A.  r.  176;  init  Klorp  v.  HInlfiiM  Mm  Uuthllni;  Co..  :li>  o.  L  K 
j:i  In  lucb  an  •nlon  :be  dofindaul  tun  only  h,.  mini  in  onrarlo  it 
If  CM  b«  trnei  lllerein:  Imve  to  »erv..  uut  ol  tlir  Jurl»illrlliiii  lanniil 
1,  |lr»n  undfr  ilauno  HI:  •«•  llourk,-  v.  in.  J.  iid.i,*.  I  o  I,  R 
'Ay 

(/)  An  injunction  ih  HouRlit  us  to  anytliiiiif  done  ,»'  ,„j,. 
to  Id"  (lone  within  Ontario,  or  any  luiisnncc 
witliin  Ontario  is  soiikIh  to  lie  |)ivvcnt.Ml  or 
ri'iiioved.   wliotlitir  iIhiuhki'm   arc   or   aiv   not 
claimi'il  in  rcspi'ct  lliiTcot';  or 

Thcunii'  ai  Knit.  1 1883 1  n.  m  l/i 

1X1  At  to  the  effect  of  thla  disjunctive    or":  ace  TuuiH  v   Ualhn 
WW.  R.  2:'li  ISBl',  I  Q.  D.  231. 


»09 


notice  of  motion 
iliuiifob'i.   itr.   \. 


.  HrMle.  M  I,.  T.  798;   tipn-ktiarl  \.  Cimp- 


Srmhir.  leave  cannot  lie  Riven  for  service  of  c 
for  in  Injanclinn  out  of  Ontario,  with  the  writ- 
lltoa.  1893,  3  rh.  432. 

Sm  alio  UtboH.  cf'> 
Ifll,  W.  N,   1884.   21. 

rnlMs  the  Injunction  can  properly  be  asked  aitalnst  the  [arty  out 
of  tbe  Jurisdiction  he  cannot  be  sued  under  this  clause-  Posllrlhinil;' 
K  llcWhimry.  6  O,  L.  R.  412;  and  a  claim  tor  an  Injunction  which 
im.  not  apiiear  to  be  lo.i.i  li,l,.  but  merely  to  bring  the  case  within 
iMiRalc.  will  not  be  sufficient:  De  Ihrnalri  v.  \.  Y,  iririilii.  CS  L.  T. 
(.il;  1S93.  2  Q.  H.  117  In);  and  see  Miiraluill  v.  nominloii  illra.  iiitm 
f.  3*1. 

II  lie  Court  Is  satlsfled  that,  even  assuming  the  plaintiff  has  a  good 
•  mtt  of  action,  there  Is  no  reasonable  probability  that  ho  will  obtain 
in  Injunction,  the  Court  ought  not  to  consider  the  making  of  a  claim 
or  an  Injunction  as  sufficient  to  Justify  the  service  of  the  writ  out  of 
Ibf  Jurladlctlon.  if,  apart  from  su.h  claim,  the  case  is  not  one  In  which 
ifrvlre  should  be  authorized  Therefore  where  plaintiff  clalm^-d  to 
reitraln  the  publication  In  England  of  an  alleged  title  bv  a  newspaper 
published  and  circulated  In  Scotland,  and  of  which  onlv  a  few  copies 
•frs  sold  In  England,  leave  to  serve  the  writ  out  of  the  Jurisdiction 
•U  refused:  IV.jtson  v.  7)011,/  llnoril.  1907,  1  K.  H.  Sr,:i ;  0(1  I,,  t.  4S.-.. 
In  jMlcr  v.  //„„ki,„.  IG  Q.  B.  D.  680.  however.  It  was  held  (hat 
MLoan  might  allow  service  out  of  the  Jurisdiction  of  a  writ  claiming 
in  Inuncllon  to  restrain  the  defendant  from  sending  lll>el8  to  the 
lam  iff.  resident  within  Ihe  Jurisdiction,  where  the  defendanl  does 
3M  .tale  on  affidavit  that  he  never  comes  within  the  Jurisdiction. 

The  Court  has  no  Jurisdiction  lo  grant  an  Injunellon  restraining  a 
Wjon  resident  abroad  from  doing  nets  abroad,  which.  If  done  within 
.™.  ,  f'""'  '■°"'''  ""  ""  '""-InK™"!"  of  the  plaintiff's  Canadian 
paientof  nvention:  see  Bo,ii«,:/,c  .l,„(i„.  .,,..  v.  yo.'.„«o«.  l.SHC.  1  Ch. 
r'l-'o  k  ,."^'  ""''  "'■''  ■'"''■''"'■  """'f"'  *>''"»''  V.  F.iii.f^otc.  1894.  ,\. 
I.  t,u,  but  the  Court  may  entertain  an  action  for  an  injunction  agaln.s! 
-  Qtreadant  resident  out  of  the  Jurisdiction,  to  restrain  an  Infringe- 
St  sVi"'"'  '"'''"  ""^  -""•"""'■■"■'":  l!o,lls,h,'  A„ilin  V.  c„em/,,c).e 


•  *'"  KULES  OF  COUBT. 

lui.  211.  A  claim  to  an  Injunction  to  retrain  defendant  from  partlnn  wlih 

h  .  asMt.  In  a  caae  not  otherwi^  witbin  the  Rule  doea  not  ^ve  j'  L 
diction  by  virtue  of  above  clause  (/):  Sear,  v.  Mever,.  15  P.  R  as. 

An  injunction  to  restrain  executors  out  of  the  jurisdiction  frnn, 
suing  within  the  Jurisdiction  to  recover  part  of  the  es  «e  1°  a,^ T 
Junction  "as  to  something  to  be  done  within  Ontario":  ReDeZll' 
De  Penny  v.  Christie.  1891,  2  Ch.  63. 

^,  :^°"'^"  '°  ""'  *"•*'  °'  »  Ju'lnnent  recovered  under  this  Huh-  .,■ 
Sirdar  Ourdyal.  etc..  v.  Faridkote.  1894,  A.  C.  670.  ' 

Sr',';.'"'  (9)  A  person  out  of  Ontario  is  a  necessary  or  proper 

party  to  an  action  properly  brought  against 
another  person  duly  served  within  Ontario. 
The  same  as  Eng.  (iss.1).  R.  64  ig). 

This  clause  applies  to  a  foreigner  resident  out  of  the  jurisdiction 
F.r«>  v.Dc  mm,a,.  1893.  1  Q.  E.  768;  42  W.  R.    00;   69  l!  t   3S3 

api^led  to  an  act.oJ_^of  ^^Zrlr^ ^^a:T c:^,:!^ 
43  ^^.  R.  145,  per  I^rd  Esher;  but  see  The  Due  D'Aumale.  ,up^„ 

.i't'hTn"''„"r'i..    ,  H^"""/  P"'""  "O'  of  tHe  Jurisdiction  is  made  a  defendant  (n  ,n 
ai«lo«'m..t    Mtlon  under  clause  (i,).  the  application  for  leave  to  serve  hi"    I     m 

'•  "^-    ::^v:^  -f^,rLf :.  i^^scr?-  f ,f ^E^r H 

Ir.  R.  469.  ■  ''°"  "■  Eo'on,  1911,  2 

Juri°L\l\\t''^^l;\er;e''d°?nd''Va''t'"",'''"  '"^  "^"^  -'"""  '"^ 

3  cf2-.s    w       ,'  ';;''°"''  ^'^'"*'  '■'"••  ^»'«-  Co..  71  L   T   :8    IM 

.he  jurlsdlClora:^  ien't  Tp  /?„7,e";eT"r'  7^^°  '.VT 
who  is  out  of  the  Jurlsdirtino    »lth   .  "^"^"^^  ""^  defendant 

irregularity  merely  which  ^^k  ■>      ™'"^"''''^"'   "'">■   I'  not  an 

^ey   6  o.  L.  r'^J^  '""'^''  ™"  "<'  condoned;  Po,(;.(ft„„«<,  v.  Ifomi,,. 

caule  °o7"ctio?''aUfn,f'*'?r'-  ""  '"'"°"''  """'  ""-  -  ■"•—»' 
alternative  claim  Sber  gainTt  t°he  7""''  """"  °"'""'>  •"  »" 
Without  Ontario    though  it  r.»„„L  i    '^"'°"    '""""    "*   <""'    f"^"" 

Of  the  two ..  Hahrt/;;.T«„,to;Tr;vj;'  ^''^rl'".7■'■'«s 

Pers'in^wVth:"  tt  J^^l'sllcZf'mr'r  '"^  ■^"™  '"i^?"' '"-i '  *' 
Brifijj   „,,,    .„..„,  :"",,"  """''  •>*  Mnnected;   Collin,  v.  .Vor!l. 

The.„,cca„r^e:arhyrj----:"L^'^;-;:::,r-- 
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mm  of  srtlon,  parties,  only  In  order  to  obtain  Wnu-  to  aerve  the  ner.  Rni.  si 
m>  out  of  the  JurlBdlctlon  whom  It  I,  really  desired  to  sue    A     and 
see  Simpson  v.  Hall.  ! .  P.  B,  310.  " 

The  plaintiff  cannot  by  making  a  person  within  the  jurtsdlrtlon  i 
tormdant.  when  he  ought  properly  to  have  made  him  a  eo-nlalntlfi 
Iherety  acdulre  a  right  to  add  a  party  out  ot  the  JurUdUtlon  as  a 
necewary  party  under  clause  Ig):  Drvtt»<-hr  \,„.  Brink  v  p„ul  1S9S 
1  a  ,283;  78  L.  T.  35:  and  where  the  party  out  ot  the  jurisdiction 
I.  mide  a  defendant  solely  on  the  ground  that  he  Is  the  prowr  uarlv 
;o  ibe  action  against  a  oOKlefendant  within  the  Jurisdiction  the  plain 
111  may  be  required  to  undertake  as  a  condition  of  being  allowed  to 
«rve  the  defendant  out  of  the  jurisdiction,  that  If  he  falls  against  the 
defendant  within  the  jurisdiction,  he  will  submit  to  a  dismissal  of  the 
action  as  against  the  defendant  out  of  the  jurlsdlctloh:  He  Jonea  v 
Sittmnette.  3  O.  L.  R.  54.  "•"•ca  .. 

C1.UM  (»)  haa  no  application  to  a  third  party  notice  for  contri.  Thi,H 
.tlon  uneas   .«!.le   there  were  at  least  two  joint  contributors,  one  ?."'.- 
t  ^-i    t",  "■"  '"rtsdicUon:  Mccheane  v.  Onlc.  1902,  1  ch 

In  an  action  to  set  aside  an  agreement  between  a  Quebec  and  an  »  ,„      , 
Sn  r,™"'*"'''  '™"^«""'«  ""^  a-ota  of  the  QueCcompany  ^"^^^''' 
to  tie  Ontario  company,  and  for  the  distribution  of  the  proceeds  of  the  "•■"»•"'"»■ 
•MS.  senrice  was  allowed  on  the  Quebee  company  and  its  Uouida  or 
..necessary  parties  to  the  action  brought  against  the  Ontario  company 
™d.r  clause   (,):   McKay  v.  Co,„„i„,  l„estMmt.   etc..   Co .  4  O    L 

In  an  action  agajnst  a  company  in  Ontario,  and  a  defendant  real 
ZZ  Vl,  :--'f' "">»•  •»  -'  -We  a  transfer  ot  shares  or  a  ,gd 
ITS,  .^Z'^""""'  «»'"'<'"'  out  Of  Ontario,  it  was  held  that  the 
t^Tlr  T  ""'  "'  ""'  ""''«"">"  »as  a  necessary  partr  to  an 
.«  ^tlT^.  H  '°T™°''  ""  '"  '"J""--''""  «o  restrain  It  from  deal 
.1  with  the  shares  In  question,  but  that  the  alleged  fraud  was  not 
Z^  /  cognate  to  the  action  for  the  injunction,  and.  therefore  the 
deffflxlant  out  of  the  jurisdiction  was  allowed  to  enter  a  condUional 
appearance:  Uor.haU  v.  Co»>i„,o»  J//«..  6  0.  W   N   385.      '^°°'""°°'" 

•taJ'hs'piaJSHi  °d  r,?'  f  ■^"ri"""'' "°  ""■■"  °''^'" "  "^  "^o^^i 

or.JuLe   frtA  V   n    ,      »*™  J"0«"'-"'  ^Itkout  leave  of  the  Court 
a  Juage.  j-trtn  v.  De  laa  Rivas,  3upra. 

W,°dlctl„„°"w.'°''  ""?^"'  ''^'"''''  "'"'"''  •"  "  ^■^^^"1  '"hin  the 

"j'uSrvn.f,'„ris9ir72of  ''^■"" »'  '-^  -^«'>  -'  -^ 

Pl.c?o«onh:"°risrtiorZd  th"  "■"""r'  "'  °  ™"'^'™  "•'""■  """■  '^'•"»»  "' 
tort  in  oufrnT.V'/™''''''  '""■"'  '"  "">  ""'o"  l-  ^«1'*«  <"  '"e 

'Weof  a  H„!  """'  '"'"'  "'■  '""""••  """  ""»«  <1"^  Plaintlrs 

•»«  to  autioril""'    .'  ""■  """  '°  '"  "■'  """■■'"'"  "■"'''''  "'  """^ 

r'ealXS^Pilt      '  *■'■"  ""  """  ""'  "'  ""=  i-^'^""^""- 

.Mw^rfr-""!  "''""f »  ""^"O"  »■«•  on  pollclea  of  insurance  made  bv  c..w„„„ 

'•Stbenronerrn  T  "'"  °'  "■"  '"■■'»""'="o".  It  was  held  that      '    "'"' 
•got  De  properly  joined  as  a  co-defendant  in  an  action  against  the 
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other  co-Insurer,  who  was  within  the  Jurisdiction:    Oe«(prreJcftis(ftc 
ctt:.  V.  Briliah  Iniemniti/  Inme.  Co.,  1914.  2  K.  B.  747,-  no  U  T.  s:,:, 

An  order  was  made  where  the  alleged  cause  ot  action  was  a  ran 
splracy  by  three  detendapts,  one  ol  whom  resided  out  ot  the  juris 
diction;  but  the  plaintiff  was  required  to  undertake  to  submit  to  a 
nonsuit,  in  case  he  failed  to  prove  the  cause  ot  action  alleepd 
Simpton  V.  Hall,  14  P.  R.  310.  ""cbm 

In  an  action  against  defendants  In  London,  for  breach  of  warraniv 
of  authority,  their  principals  out  of  the  Jurisdiction  having  repudlat-d 
abroad  a  contract  as  made  without  authority.  It  was  held  that  the 
foreign  principals  were  proper  pirtles,  and  service  on  them  abroad 
was  allowed:  «M,e»  v.  «<.,„™,  21  Q.  B.  D.  330;  and  «  B,„  ™, 
v.  ifc/I«.ro((ft,  1896.  2  Q.  B.  464;   75  L.  T.  145.  Ke  „,„„,,„ 

In  an  action  by  debenture  holders  of  a  foreign  corporation  against 
trustees  for  the  plaintiffs  residing  within  the  Jurisdiction,  the  vallditv 
of  the  debentures  being  m  dispute,  it  was  held  that  the  corporation 
was  a  necesMry  party,  and  service  on  it  abroad  was  allowed  under 
this  clause:  BauHrce  v.  The  Great  Northern  Ry.,  106  L.  T.  Jour.  104. 
;;«^^*1.'°  ""  ^'™"«***P  Shanemorc.  Limited  v.  Thompson  52  L  T 
R.  315,  Duier  v.  Am^terdamavh,  etc..  1902.  2  Ch.  132.  supra,  p.  360. 

In  aarrcv  v.  Doughertg,  66  L.  T.  322.  an  action  tor  breach  ol  trust 
was  brought  against  the  executors  of  a  testator  dying  in  Engaud 
two  of  whom  were  in  Ireland  and  one  in  England  The  actlof  wa«' 
to  cdmpel  them  to  replace  assets  Invested  in  Mand :  serW  e  on  Z 
L    T    m    ''""'"  "■   '""'"'   ""  "'""•^"^    ^"  also Teir.t 

tr,,l°  T  "?"™,°«J"'»'  '"e  personal  representatives  ot  a  deceased 
trustee  for  breach  of  trust,  the  solicitors  for  the  trustee  who  reS 
TJ,'J^"  J"--!»<"ction,  and  had  made  the  Investment  which  hd 
^ddU%l.V.m.""'  "'"'  "'°'  '°  ^  ^''''^"  "'"'-^  ^"'»*"'  > 

In  Liohlowler  V.  Lightowler.  W.  N.  1884,  8,  an  order  was  made 
danTV'!/"""  ""/  °'  ""  iTlsdlction  was  a  partner  of  The  a"  en 
dant  already  served,  and  the  action  was  tor  specllic  performance  of 
an  agreement  to  convey  the  partnership  propertjT        '*"°™"'"^''  °' 

Where  the  land  In  question  was  out  of  the  Jurisdiction   but  some  o 

..n.  o.,  I.  L.  1.  680,  and  see  clause  (a)  supra 
^'^'^^^^."SZeTl^^^^Zer^   -=  --■ 

may"brf^"hrireT:Vr°itT'he''"con""'°"''  '"■''•'  '"'  ^■'^'''"'"°"- 
on  the^other  defenda:'ts\rin'°tS:  7^^:^^:^  ^l::!] 

(h)  Servioe  may  also  be  allowed  where  the  action  is 

?''•''*% "v"'*'"  ™*"'"'  """^  it  appears  that  tlif 
plamtitT  has  a  good  cause  of  action  against 
the  defendant  upon  a  contract  or  judgment,  [or 
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in  respect  of  a  claim  for  alimony  |,  and  tliat  tlie  »»>•  =«• 
defendant  lias  assets  in  Ontario,  of  the  value 
of  $200  at  least,  which  may  be  rendered  liable 
for  the  satisfaction  of  the  judiniient ;  but  the 
order  allowing:  service  shall  in  such  case  pro- 
vide that  ill  case  the  plaintiff  should  recover 
judgment  if  the  defendant  does  not  appear, 
the  plaintiff  shall  prove  his  claim,  in  such 
manner  as  may  be  deemed  proper. 

"Onteut  or  J«dBiii«t."— The  words  'where  the  action  is  tor  <■„„.,„,  „, 
W  otbar  matter"  In  the  Brst  Hne,  would  appear  to  extend  the  class  Wgm'nt 
ot  cases  In  which  service  of  a  writ  out  of  the  jurisdiction  may  be 
illowed  to  all  other  cases  not  within  any  of  those  enumerated  In  the 
precBilnj  clauses,  but  the  subsequent  words  shew  that  the  operation 
ot  die  Suit  is  limited  td  cases  where  the  plalntilT  is  suing  upon  a 
mntrsct  or  judgment,  or  for  alimony,  and  it  is  shewn  that  the  de- 
tendant  has  assets  In  Ontario  of  the  value  of  at  leeast  »200  which 
may  be  rendered  liable  to  satisfy  the  plalntilTs  claim,  n  judgment 
li  recovered.  "smom 

Ilic  right  to  alimony  is  not  baaed  on  "contract,"  and,  before  the  »,- 
amendment  of  this  clause  by  S  Edw.  7.  c.  13.  s.  22.  by  inserting  the 
•orda  in  brackets,  an  action  for  alimony  could  be  brought  against  a 
dfendsnt  residing  out  of  the  jurisdiction  only  under  clause  (c)  upon 
a  judgment  recovered  out  of  the  jurisdiction:  Whefh-r  v  Wheeler 
li  P.  R.  4ii;  or  under  clause  (c)  jupra. 

ijsbls  by  simple  contract  are  assets  where  the  debtor  resides,  but  Debt,  n,.,. 
adebt  by  specialty  Is  an  asset  where  the  specialty  Is:  see  A-fmerer  v  <"  •■•«■■ 
Wctlernn.  20  0.  L.  R.  451;  a  garnishable  debt  due  to  the  defendant 
ty  a  debtor  within  the  jurisdiction  on  a  simple  contract  will  be  assets 
•Itbin  clause  (h):  lb:  therefore,  where  it  appeared  that  the  defen- 
iaitB  bad  large  floating  balances  of  accounts  due  them  In  Ontario  an 
order  allowing  service  in  Ontario  was  made:  Gibhons  v  Berlimr 
Onmophane  Co.,  27  0.  L.  R.  402,  as  reversed,  28  O.  L.  R.  620. 

.^r"^"","'.."'  W'l'-The   Indorsement  of   a  claim   on   a   writ  Amendment 
served  „„,  „,  ,^5  jurisdiction  may  be  ordered  to  be  amended  after  ofwrf"     ' 
service,  without  requiring  reservice,  but  not  so  as  to  add  any  claim 
waich  could  not  under  this  Itule  be  Indorsed  on  a  writ  for  service 
out  ot  the  jurisdiction:  Uollaml  v.  i,-s;i,'.  1S94,  2  Q.  B.  D.  430;  followed 
flojaSoom  v.  MacCuUough.  17  P.  R.  377. 

Where  plaintiff  and  defendant  were  both  residing  out  of  Ontario, 
ana  neither  of  them  was  a  British  subject,  and  the  plaintiffs  right. 
"  any,  to  sue  depended  upon  the  above  clause  (A I,  and  defendant. 
Mntending  that  there  was  no  jurisdiction,  a  summary  Judgment  under 
lormer  C.  R.  603  was  refused.  In  view  of  a  former  provision  In  clause 
«1.  requiring  that  the  plaintiff  prove  his  claim  "  tafore  a  .ludge  or 
jury,  etc..'  and  the  case  was  allowed  to  go  to  trial  in  the  regular  way: 
lOMpou  V.  Kandall,  17  P.  R.  243. 

(-)  Where  it  is  necessary  or  proper  to  serve  person.s,  5«r»ite  of 
not  already  parties  to  an  action,  with  an  ofBce  copv  of  Sn.'dJm/n, 

^'  out  of  jurU- 
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any  judgment  or  order,  or  notice  to  prove  claims  tliei 
under,  service  of  the  same  out  of  Ontario  may  be  allowed. 
The  order  allowing  Bervice  of  a  copy  o(  a  Judgment  under  this 
Kfle  mu«t  al»>  pre.crll»  the  time  within  which  the  party  servld 
may  move  against  the  Judgment:  see  Rule  27  (3),  (4). 

(3)  Service  out  of  Ontario  may  .also  be  allowed  of  jiu 
attaching  order  in  cases  falling  within  the  provisions  „f 
Rnle  590.  C.B.  162  and  126,  and  5  Edw.  VII  eh  l" 
sec.  22.  ■      ' 

Former  C.  R.  162  (21.  expressly  authorized  service  out  of  Ontario 
0^  any  order  or  notice  In  the  winding-up  of  .  company:  see  also  ;». 
H',„d(»».«p  Avt  (R.  s.  C.  c.  144).  ..  Ill:  and  also  service  out  or  Ontaro 

;^™.'t ,    .?  "  ",°'i"  °'  """'°''  "■  "■  «'"°"  "■-  "«""  relating  to  the 
administration  of  the  estate  of  a  deceased  person,  or  to  the  execm Ion 

and  In  In  erpleader  proceedings,  but  though  these  prdvl.Ions  have  not 

cZ«   ,  "f"-  ""'  ""''  ""  '"••"*  >"  ««"^  '  (/),  extends  ?o  and°„ 
eludes.  .11.  documents  by  which  proceedings  are  commenced. 

B«lt."  "'■^'''''^  """^^^  °'  «"'"''■'  under  Bule  600  are  within  this 
Sem^le.  leave  cannot  be  given  to  serve  a  notice  of  motion  tor  an 

See  also  notes  SBprii,  p.  347. 

Notice  of  a  summary  application  (dr  an  Interpleader  order  i.v  ,„ 

26   Every  application  to  allow  service  out  of  Ontario 

btfief  n'f  tr^^*'*^  \  ?  ''^^''''■'  ^*«'i"g  that  5=-  tl"^ 
relief  .In'/'P??*  *>"  ''PP"'^"^'  ^-^^  ^  "S''*  to  the 
Derson  tT  •  f ''"'"^  '"  ^''^'  ?'■"=«  <"•  ^'"""T  the 
Ser  he T  ''^v  V'  ''^^''•'^bly  may  be  found,  and 
n-iiether  he  is  a  British  subject  or  not,  and  that  the  case 

R«Ies'TB,T63.'"'  ""'"  ""'  "'  °'"«"''  ""''-  "'-^' 

."runTr;es°i;Xg'r:rr^U'Jc^T~^^^ 
=:^^"^^?^V^^?--~-^ofr; 

N.  221.  service,  ncre  =et  a»ldo :  Ilcaman  v.  Bumber.  6  0.  W. 
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It  may  be  dlfflcult  for  a  conMlenllouB  plaintiff  to  comply  literally  ni,,  97  g> 
with  tbli  Ktle,  as  the  relief  can  only  be  claimed  by  the  writ  and 
sutement  of  claim,  and  the  affidavit  1m  required  to  be  made  before  the 
frtt  li  iHued.  and  therefore  before  the  relief  can  be  claimed:  lee  a 
fonn  of  affidavit,  H.  ft  L.  Forms,  No.  84. 

27.— (1)  An  order  allowing  service  ol'  a  writ  of  sum-  ord.r  10  a> 
mons  out  of  Ontario  may  be  made  before  the  writ  is  "nnlll  'o' 
issued  and  shall  limit  the  time  for  entering  appearance.   mo"i»"  '" 

a^ftlnit 

(2)  An  order  allowing  service  out  ot  Ontario  of  a'"'''™"' 
notice  of  motion  or  attaching  ordv,r,  shall  limit  a  time, 

which  must  elapse  after  service  before  the  day  when  the 
motion  is  to  be  heard. 

(3)  An  order  allowing  service  out  of  Ontario  of  a 
judgment  or  order  or  notice  to  prove  claims  thereunder 
-hall  limit  a  time  for  moving  to  add  to,  vary  or  set  aside 
the  i'ldgment  or  order. 

(4)  In  limiting  the  time,  regard  shall  be  had  to  the 
place  where  service  is  to  be  effected,     C.R.  164. 

Compare  Eng.  (1S83)  R.  68. 
See  notes  to  Rule  45. 

The  order  allowInK  service,  besides  regulating  this  time  for  appear- 
ance, should  also  authorize  the  service  of  the  statement  of  claim.  If 
any,  at  the  same  time:  see  Rule  28,  and  limit  a  time  tor  the  delivery 
of  the  statement  of  defence,  which  should  not  be  earlier  than  eight 
days  from  the  last  day  of  appearance:  Mclvcr  v.  Crown  Point  Mining 
Ca,  19  P.  R.  335.    See  LoveU  1.  Taylor,  5  O.  W.  R.  625. 

28.  Where  a  defendant  is  to  be  ser  3d  out  of  Ontario  s.,vic, ««  of 
with  a  writ  of  summons  or  notice  in  liei.  thereof,  the  state-  ''"'*"° 
ment  of  claim  shall  be  served  therewith  unless  the  writ 
is  specially  indorsed.    C.B.  166. 

The  statement  of  claim  referred  to  in  this  Rule  means  the  pleading 
so  cilled,  and  not  any  indorsement,  however  full,  upon  the  writ,  of 
Ihe  nature  ot  the  claim:  Summers  v.  Summerr,  Mr.  Dalton,  6th 
February,  1882;  but  It  will  be  observed  that  under  the  present  Rules 
it  is  no  longer  necessary  to  serve  a  statement  of  claim  out  of  Ontario 
with  the  writ,  where  the  writ  is  specially  Indorsed  under  Rule  3.I. 

29.--(l)  AYhere  the  defendant  is  to  be  served  out  of  "otic,  in  lien 
Ontario,  and  is  neither  a  British  subject  nor  in  British  °' "'" 
aominions,  notice  of  the  writ  and  not  tlie  writ  it.self  shall 
tie  served.    Such  notice  shall,  save  as  herein  provided,  be 
served  personally,  unless  otherwise  directed.    C.B.  165. 

Compare  Eng.  (1883),  RR,  69,  70:  and  see  notes,  p.  345. 
Service  of  a  writ  may  be  made  on  a  Britlih  subject  abroad,  or  upon 
a  lorelgner  within   the   Jurisdiction ;   Fowler  v.  Baritovx;   20  Ch.  D, 
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246:  but  gervlci.  of  process  abroad  upon  a  defendant,  not  a  Rrlti  i 
.ubject.  might  involve  unpleasant  nuestlon,  of  Jurl.dlctl  w  l' 
herefore.  a  defendant  to  be  served  out  of  the  Jur  sdlction  1 
foreigner  or  a  foreign  corporation,  notice  of  the  w  It  fid  „ot  tl," 
wrt  Itself.  1,  ,0  be  served:  BeMi^gton  v.  BcMington.  IP  D  r  ' 
d  c  ,„rr  '■  ''**'"""'"■'■  '"■■■  I  Ex.  D.  237:  the  Cour  havlngi,  ■■ 
diction  to  so  order  service:  Jame,  v.  Ucpott.  U  L.  R  Ir  7  l> 
defendant  Is  a  British  subject  residing  abroad,  the  writ  l't..if  I  ; 
be  served  on  him:  Oreat  Au.traUa,,  MMng^.    ^Iflr",  f Cb    D     ' 

lumer,  n  L.  T.  647:  He  Howard,  10  Ch.  D.  550-  but  see  R    «   ,- 

s.:rs:t^;id-'.^:d^r  J^^-^rii  -^^H^ 

i«    d\r  o7  ?he"^^L!rs'erd"'U"-T-"'  w™.cr^  J'an'3s°tt 
.  onlv  pro^r  np^rs'^b.^ll-ires-^re  1^  tl^lTo^  o'f^ 

stwce'o,  a"l  if  o"„°„Te"the  ;!"^''  '"'^  "  ^-''^''t'on  <»  aMo w 
to  ifii/e  16.  .      •«.  J>.  101,   ,u  u  T.  443;  see   also   note 

Jecl'and  ofoTr'forTuh^lltmlinT'^'r'  '■"■  "  ■""  "  «^""-  -»• 
Jurisdiction  Is  maie  the  orter  ,hoT,H  .T"'  °°  '"""^  '""'  "'"""  ""■ 
writ,  and  not  "he  writ  ill?    'f""'",*'""  ^»"l™  of  a  notice  of  the 

u.age  of  that  country  wlien  personal  service  cannot  I.e 
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made,  be  effected  and  that  return  be  made  shewing  how  ■"■•  "• 
such  service  has  been  effected. 

(2)  Any  such  official  return  shall  be  regarded  as  proof  Remrn 
of  the  facts  therein  stated. 

(3)  The  plaintiff's  solicitor  shall,  before  the  papers  di«i™"«- 

.  ■<  <     1  .       ^ ,  ..«./.        menu  to  be 

are  transmitted,  pay  or  secure  to  the  satisfaction  of  the  vft' 
Clerk  of  Eecords  and  Writs  a  sufficient  sum  to  answer 
the  fees  and  charges  in  connection  with  such  service. 
See  Eng.  Bule,  71.    New. 

Tbii  Ruh  ODiy  applies  to  those  rountrlei  to  which  it  ig  axpreisly 
made  appllcal>le  by  order  of  the  Chief  Justice  of  Ontario.  No  order  has 
so  'ar  twen  made,  and  therefore  the  previous  Rules  apply  to  all  foreign 
couotriea.  The  Eng,  Rule  71  on  which  this  Rulv  is  based  has  been 
made  applicable  to  Germany,  Russia,  France,  Spain,  and  Belgium. 

31.  Where  in  any  civil  or  commercial  matter  pending  ^"llH  "J, 
before  a  Court  or  Tribunal  of  a  foreign  country,  a  letter  i"oJ",rto°" 
of  request  from  such  Court  or  Tribunal  for  service  on 
any  person  in  Ontario  of  any  proc  ess  or  citation  in  sucli 
matter,  is  transmitted  to  the  Supreme  Court  for  Ontario, 
the  following  procedure  shall  be  adopted : — 

(1)  The  letter  of  request  for  service  shall  be  accom-  J;",'JJ^  "' 
panied  by  a  translation  thereof  in  the  English  language, 

and  by  two  copies  of  the  process  or  citation  to  be  served, 
and  two  copies  thereof  in  the  English  language. 

(2)  Service  of  the  process  or  citation  shall,  by  a  direc-  ^J^'j^'t, 
tion  of  a  .Judge,  be  effected  by  any  Sheriff  or  his  author-  •»«■•''. 
ized  agent. 

(3)  Sneh  service  shall  be  effected  by  delivering  to  and 
leaving  with  the  person  to  be  served  one  copy  of  the 
process  to  be  served  and  one  copy  of  the  translation 
thereof,  or  may  be  effected  in  such  other  manner  as  may 
be  directed  by  the  letter  of  request. 

(4)  After  service  has  been  effected  the  process  shall  f"'' »' 
be  returned  to  the  Clerk  of  the  Supreme  Court,  together 

with  the  evidence  of  service  by  affidavit  of  the  person 
effecting  the  service,  sworn  before  a  Notary  Public  and 
verified  by  his  seal,  and  particulars  of  charges  for  the 
cost  of  effecting  such  service. 

(5)  The  Clerk  of  the  Supreme  Court  for  Ontario  shall  ii««™  oi 
return  the  letter  of  request  for  service,  together  with  the '"°""' 
evidence  of  service,  with  a  certificate  appended  thereto, 
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»•-"■        duly  sealed  with  the  seal  of  the  said  Court.    Such  certifi 
cate  shall  be  in  accordance  with  Form  No.  16. 

(6)  Nothinjf  in  this  Bule  shall  pievent  service  fr,„„ 
being  eiroeted  in  any  other  manner  in  which  it  ly  „ 
be  made.     C.B.  1320.  ^ 

ThU  Jfule  prescribes  the  procedure  to  be  followeH  f«,  ....  i 
proce.B  o,  a  roreign  Court  In  0„Ur"„  and  doe.  "  olln  Inv  Tv  ",""' 
or  relate  to.  proceeding.  ,„  the  Supr^e  Pour"  of  (^Vrio.       '      "'■ 

Among  the  offloers  enumerated  in  The  Jud    Act    i  T«    th...  , 
offlcer  .tyled  ■•Clerk  of  the  Supreme  Court."  '  ^"'  '"  "" 

d^.l'py,'!;..  .,, J^,'""""'"*  If  "  «"«t  frcn,  a  circular  letter  .ddre.«d  „v 

.ho^i^  i''hit^'°^rd"'ur"iCf;^auon"i'''' '.--  ""'■'-- 

evidence  1.  received  with  resiKct  to  Tcvr  '"'  ""  '"'""K  "' 

before  a  foreign  tribunal    1?^™.,,  ,°/  ™""'"-<='»>  =■«  Pending 

wblch  the  Cofo"nlararhorm:.X/aVe°„e°Kd°  "^i.""^^" 
attention  of  the  Conaul  or  other  Der.on  m.vZ!.  .i,  ^^*  "'"""  ""■ 
provision.  Of  the  Act  19  Tnd  20  N>t  "  if  Lh  .  ?■"";«"'■'■  ">  ""■ 
he.  or  some  other  person  dulv  ...Vk^iL^  '°™'"« '"'''' '''^' 
should  apply  directly  to  Ve  court  'rrtt  ~  '''  .'""""'  "•""'"='■ 
taken;  except  where  there  1.  a  .««y  Xl,,''"  ""  ^"'^""^  '°  "' 
the  same  course  should  be  ollowed  in  Tl  ^  "  '  "'"'""''  ""»■ 
1=  ..ending,  a.  the  abov«,  ed  let       extenM,  T  »=■•'■»'-"  -«"" 

presslon  •Criminal  matter  nenrt L  ■  .  ^  "'■•  "*"•  =2)-  The  ex 
or  proceeding  in  which  a  snec Iflc  I'  """r""'"'  ">  mean  a  matter 
.ome  person  or  Person  of  havTufcommlTed"  fT  ""''"''"  ^«'""" 
U  actually  pending  before  a  court  or  tr,bu„a.""  ""■  ""■'  """■ 


IndorsetneDt 
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(vi)  Indorsement  of  Claim. 

Indorsements  under  Huifi  ".  /^  i  n,.„      ^     . 
der  Rule  460,  in  the  cas^, here  nnrnviH'!.''';"'''  ''  "«"  "°  ""'"^  »"• 
««!«  33  are  optional.  Provided  for.     Indorsements  und.r 

See  Eng,    (18831    Rn    12   and    !■!      ti, 

U  to  Identify  the  claim  to  whkhL  Ictlof^'^' ."'  ""  '"■"'"™"»' 

of    this    being    to    facilitate    a  settlL  ,?J'"°'-    °°=   "^vantage 

further.    In  some  cases  'Hndormer:,urk;?he''f  "'"°"  ^"'""" 
Ing:  see  Rulea  89,  111,  etc,  '"^  '""^"'  of  a  plead- 

rem'ISyr  r'aluf-'^lLCd',  SlfrsttlrT"'?''  "  "■'  --'- 
"u..  a  ,u,  „„.  cLttr^^ror.oltrttr'e'^Uel'"''^   "«  ■'°'^'  " 


WRITS — »I>EIIAL    ISUOH.1EMENT.  3g( 

11 1.  aI>o  10  b«  otoTved  iSat  imle..  the  claim  ot  the  plnlntm  I.  pre.  Bnu  91 
d«l,.t.lfd  no  intorloeulory  Judiment  can  bf  .lim.d  tor  delault  ot  an 
IMlun:  «e-  fiii/p  39  (2).  "T.ituii  oi  ap 

Ai  10  amendment  of  the  Indorsement  on  the  writ:   lee   note>  to 

nSil'  leo. 

An  amendment  of  the  Indoraement  by  Imreaalng  Ihn  amo.mt  ,.i„i,^.j  . 
n.a«o.«i  after  judgment:  THe  DMator.   iwl    p/SlT  °V  ^T  »""'"■" 
«;  aid  >ee  Wjotf  v.  Ko.*crflllc,  2  T.  L.  H.  2SJ;  JU„j,  „    ,    ilodrr,,'  '"'"'■ 
WT,  L  R.  69;  W(W<:  v.  Crou-c.  10  C.  P.  406.  tl2;   «„6,„«o„  v    Ir,,   ' 
10nl.266i  «mI,A  v.  OoMle.  n  P.  R.  2i:  Ho^lam  v.  kZl     iT  P 
nn!.;  but  when,  without  any  «uch  ami.ndment.  Judgment  was  signed 
to  damages  assessed  at  a  greater  amount  than  was  claimed    It    was 
idilde:  VhatMl  v.  Daily  iluil.  IS  T.  L.  K.  165. 

Where  a  pl.lntlB  sMk.   to  enforce  a  claim  against   the   .eparate 

Tl^/ZV  .t  "T"'  ""■  "'"  "■"""'  •»  '"""•«'  "I"-  »  ela'm 
or  that  relief,  though  an  amendment  may  be  allowed  where  such 
.lo,™,e.t  ha.  b,«,  omitted:  «..  the  remark.  In  MrXai  v  tfacdon 
;    J    I  "•,"•   """""  «»  """ilt  V.  Xm.(r07.(;.   14   P    R    3,» 

u  !ir„*  ."."'hT""  "  '"•?  "  '■■"•"»  °'  "P""'"  «"•'«  »'  hi'  wife 
T      ?   ..  *"'  I""»°»'  MPi'^lty.   the  claim  against  him  as  such 

'mXuT^r.  an."""'  "■""""  '"  ""  '"""""-"t^  "'-» "  Cot 

«.  rae'jujTr^^  ""/«""-"»»  »'  »  certlflcate  ot  U.  pe»<Jen,: 
s«  lae  Jud.  Act,  a.  36,  and  notes,  lapro.  pp.  200-203. 

(vii)  Special  Indorsements. 

tlifnl^iV'/'l"  ^"^  .of  summons  may,  at  tlie  option  of  sp.d.i  i.. 
lie  p  aintitr,  be  specially  indorsed  with  a  statement  of  ''""•°""" 
ills  claim,  where  the  plaintiff  seeks  to  recover  a  debt 
or  liqmdated  demand  in  money  (with  or  without  interest, 
and  whether  the  interest  be  payable  by  wav  of  damages 
»rothervise),  arisins—  ■  . 

(a)  Upon  a  contract,  express  or  implied  (as  for 
instance  on  a  bill  of  exchange,  promissory 
note,  cheque,  or  other  simple  contract  debt)"- 
or  ' ' 

ib)  On  a  bond  or  contract  under  seal  for  pavmeut 
of  a  liquidated  sum;  or  on  a  judgment;" or 

ic)  On  a  statute  where  the  amount  sought  to  be 
recovered  is  a  fixed  sum  of  monev  or  in  the 
nature  of  a  debt  other  than  a  penalty;  or 

Id)  On  n  ffnaranty,  whether  under  seal  or  not,  where 
the  claim  against  the  principal  is  in  respect  • 
of  a  debt  or  liquidated  demand ;  or 
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(c)  On  a  trust;  and  also 

(/)  In  actions  for  the  recovery  of  land   (with  or 

without  a  claim  for  rent  or  mesne  profiisl- 

and 

(g)  In  actions  for  the  recovery  of  chattels.  C.H.  l;ig. 

(A)  In  actions  for  foreclosure  or  sale.    New. 

(2)  The  writ  in  such  ease  shall  be  in  accordance  with 
Form  No.  5. 

8m  Eng.  (1883)  R.  10. 

ClauK.  to)  and  (»)  are  not  In  the  Eng.  Ruk.,  and  <g)  wu  (lr« 
Introduced  In  C.  R.  13». 

Sub-wet.  2  refers  to  Form  5  a.  applicable  to  all  tbe  caaea  met'loned 
1?.^  I  'J""'  •  """""  "  "■"  P"™  will  .hew  that  It  d.«  not 
Include  the  Indoraementa  In  actlont  for  forecloaur.  or  aali'  theu  aro 
to  be  found  In  Form  4. 

The  uaa  of  thia  Indoraement  U  optional:    the  chlaf  advanUm  In 

fi..  ?i  i  ,  H  "^*"°"'  '"^  "'"  notwithstanding  appearance,  „„. 
r  J  ,.  If''^  '"  '"'""■  '  ■""'«'■  '""  "«  *""  "  ^"'"^^  or  ought 
0  bo  allowed  to  defend:  see  Rule  57:  and  where  the  plalntlffB  .lain 

I.  properly  the  subject  of  a  special  Indorsement  under  thl.7„l,    " 

TL  T\  ^  ■f."'""."  '°  '"''  *"™  ""■  <x'"«lon«d  by  his  omlttms 
so  to  Indorse  bis  writ:  see  Kute  667. 

P..™  "v**  ]'^"^Tf*~^°'  '°™'  °'  '"«■'='  Indorsement,  see 
Forms  .Nos.  4,  E;  H.  »  L.  Forms  Nos.  39.  67,  68.  Such  forms  must  Ik 
subsuntlally  followed  to  entitle  plalntln  to  Judgment  undTZ"  t. 
or  57.  but  a  merely  formal  dllforence  will  not  prejudice:  per  Archibald, 
J-.  Anon,  «.  N.  18*6,  53. 

As  tbe  object  of  the  special  Indoraement  Is  to  give  the  defendant 
an  opportunity  of  avoiding  further  proce«ilng.  by  paV^cn  of  b 
tttt'  T  ";  ";  '°""'  '""  ■"°"""'  '»  "  ■""""■■J'  ■■onn^'ly.  the  in. 
LtlsfvbU  „?/"".  '""J""'  >«"''■■""■»  <o  enable  the  defendant  to 

frt^t  ,;  ?k  p.  '."".^  "  "  **"'  «n»olently  specllled  particulars  to 
tlf^.  claim  f.^".    °'  "'^/«''"''""  knowledge  as  to  what  the  plain- 

m .7,"^'°?°."™'^°'  ."'"'  "'  '"""^'"n'  tbough  not  so  full  as  a  state- 

sufflcle/.l  T  "'  *"'"""■"  '•  '■'"'■*•  '«  l-  •T-  8":   "nt  It  1st  be 

T  "eil    8  T.  U  R.*74T""        "'"°°'  '"  '"'■"'"'"'  '•  ""'»•■'•»<»•■  «■  '• 

It  cannot  be  supplemented  by  allldavlts:  see  notes  to  Rule  57. 

Inte'nde1"?h;,'i'  ,w  'V°/  "■  "'•  ''""'•  •'•  "">  "■«  "  ""W  -ot  be 
year^  should  be  ;h'"JL'™''  "''■"""«  ""baps  over  three  or  to„r 
goSSa  sold  ?he  Mf  "i  °"  ""  ""'•  "■  "  »«'™  'O'  <bo  Prl«  of 
wry  P^™«,  V  ™  J""  "'"°''°''  "'  "on^'SMient.  were  held  neres- 
sary.  Parpaxle  v.  J>te»(n,on,  38  L.  T.  178;  26  W.  R.  479. 
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A  etaim  tor  untn  of  alimony,  aod  .llmony  pt„i^nle  lllc.  p,yab].  m.u  u 
«.4.r  ..  ordT  or  Judm.nt  I.  .  ,Uln,  for  -a  debt  or  llauli.t'd  d. 
mDd  In  money     within  thli  llule:  Hubcrl.w  v.  ItoberuU    no   I 
R.  i:0;  bol  >e«  io»(ro  Bollty  v.  BtUlcy.   13  Q.  D.  D.  8:5-  ';foW«i  v' 

mm  m-. :  k.  bu:  u  l.  t.  -87.  a  ci.im  ,„r  a  .,,„  in  dil  °r'.„'d 

Mulrlni  auMiment  or  valuation,  a.  a  ,lalm  by  l..,»r  aaaloat  le«.a« 
(onmounl  or  dilapidation  to  premlac.  lca«ed;  I.  „„t  a  debt  or  llm,M.T 
ri  demand  wltbln  the  Rule:  CKlrke  v.  B.rvcr.  36  W.  n.  SoT  ^Jr  a  "  «ta 
ror  quarterly  payment,  of  an  annuity  .ecured  by  a  bond  for  a  nenal 
,m,  u  breache.  have  to  be  alined:  Tuf^or  v,  Carolompl  ■>,  q  q  ^ 
M:  nor  U  a  claim  on  a  bond  conditioned  for  payment  dt"a  sum'  or 
™n.y  by  ln.talm.nta  with  Interntt  In  the  meantime  on  the  unpa°d 
pijKlpal.  where  only  lome  of  the  Instalment,  are  overdue-  Blar  Lift 
«...  T.  .o.<»„ole  IK  P^  H.  HI :  nor  a  claim  on  a  bond  given  a.  .ecurl  y 
iTcoat.:  Hpp)e»,  v.  rvmer.  19  P.  R.  145;  but  In  an  action  on  acora 
mot  money  bond,  where  only  one  breach  can  be  aa.lgned.  and  the 
pen.1  lum  I.  not  for  the  performance  or  several  covenanta  a  ineclal  In 
downwnt  can  be  framed,  e.,..  on  a  bond  conditioned  for  the  payment 

•'"r-M""     °°  *         ''*'^'°'  """"'  "■  *""""•  '"^'  '  *  B-  "• 

A  claim  for  damagei  agaln.t  an  over-holding  tenant  for  double  th.  „     .  . 
rcir^rvaluaof  the  land,  under  TKe  /.oarf/ord  oad  Tenon, "of  ,R  V  O  ^.r."""- 
c.  m  t.  5,.  la  an  unliquidated  claim  :  Mnoann  v.  f  er^won.  29  Ont.  235. 

A  claim   for  unliquidated  damage,   other   than   Interest,   whether  o.u.um..^ 
^  t'H°'"H°i  r.'"''  "  '""■  ^""  "'°"'"'  '"o  amount  of  damljL  S.»'«~""' 

I  the  lafd  J.M   .  J  "^  '"  "'°''"'''  """'"  ">  '•^'»'"  P<"«"lon 

.ithetand  «)ld.  and  al«>  a  money  demand:  Sp,or.  v.  P/™mff.  19  P 

1?™';    r.K  '^'"'"'  '°  "-Kover  alleged  overpaymenu  made  under  a 
contract  on  the  ground  that  It  has  not  been  carried  out  by  the  opposltB 

.r»tned"J"  """I"."'  ""  ""  »'«'-'-^»'^-"»  »«»  not  bein  ascertained 
..tied   between    the    parties:    Molntyrc  v.  Jf„„„,  6  0.  L.  R    290 

7J  ^.  f.  "'  "  "'."""J  '"  •■  *»'""  o'  P"""""  "ones'  "nd«  a  con- 

ana  «a,  nlliing  to  convey:    Leader  v.   Toi-Hcatley    1891    W    \    38. 

'.Unlv?'''!"'  '  '■•  "•  '"■    ^"^^  "  """■»  "  ""•  a^'iulditeidemand', 
Hut  only  for  damages:  'ofrd  v.  Pim.  T  M.  k  W.  474.  ">^-»ua, 

A  claim  on  a  bond  for  a  penal  sum  to  secure  payment  of  monov  hv 

.tataen,  cannot  b.  specially  Indorsed:  .,or  U,l e.^' ^  Z^ZZ  "°°'- 

«-„     L  ■        "  ''"""' '°  "=""''"'  »»•">'•«  of  a  sum  as  liquidated  dam 

S.r/r^,T  '"V'""'""''  '""»  "  '"-'  ^nlltl-ned  ?o  obey  „n  l" 

S     was  hlM'°i°*  "'"!?'"'"'  "•■""  '^""■■"■•"InK  trespasses  of  v.-,H„us 

St  therefSfe  L  ,"n°'  f'?"''"  ■"■  "  *"  »  "luldated  sum  which 

Q.B  3^2  'Pe'-lally  Indorsed:   SlricHanS  v.  Wiljjoms.  1899.  1 

°l.tal5    b^r.r        .^  ""'CTge.  where  foreclo.uro  or  saleTs  not  alao 

InL  i„l  r  ""■""''"  °'  '■""«»■  musl  be  sufficiently  stated 

WmM    rr^K*-  '"■°  """  «"»"»«  ">  PaJ-  interest.  If  Interest  ,. 
slmM    under  the  term,  of  the  mortgage:   SI,^ro  v.  Pike.  IG  P   R 

"•"me  V.  Bncker,  1  C.  I,.  T.  729:  Hil,  v.  SiieUttom.  47  L.  T.  224 


372 


B»I«U. 


ImplUd 
euBtrkcl. 


Foreign 


■ollellar'i 
Mil. 


Hirrlvd 

wcintii. 


Plftet  of 

trltl. 


lotereit  oi 

foreign 

Judgment. 


BUUtS  or  COURT. 

A  riaim  tawl  Oil  in  Impllf4  TO»«.nl,  or  cquliabi.  obllMtlu,,  ,„ 
w-.  cannot  ta  .p«i,ii,  inioTKi.  op  .uppori  .n  .pplicion  un.i.r 
Hiilr  j7;  Diivl/ltan  v.  Uur<l,  IS  P.  H.  31. 

An  •rtlon  up«n  >  (ordm  Judimtot  U  withia  tlia  «i<ie  •  g,a„,  , 
*:«./<.«.  13  Q.  n.  D.  30;:   «„,„,.,  V.  SUgori.  16  P.  R.  >8   ,  ,h.'rB  , l 
torelin  )udp.i,nl  I.  on,  thn.  ran  b.  .u«l  on  at  all.  U..  .b.r.  1,  i    ' 
Bnal  and  concluBlve  Judiment.    «i  «c»i|.rgo».  37  Cb    I)   •■))     s  ,■ 

A /lalm  on  a  •ollcUor'a  bill  thou(li  unlaMd  may  be  aptrlally  i„,i„,. 
«l.  tbonih  tb.  defendan.  may  b.  .nlltled  to  h,,,  fhe  bill   axed  Tal. 

t!  821  *'  «""*'"'■"•  19»9.  2  Ch.  170;  i,»,  ,.; 

Wbw.  a  .peclally  Indoned  writ  I.  Krvfd  on  a  married  womnn  ih, 
)udiro.n.  to  b,  .l„^  thereon.  1„  default  of  appeamnoe  T  dl^n  t 
•bould  b«  In  the  reatrlcted  form.  8m  Pom  no-  H  *  I  Vn™.  v 
»32.  »24  1,  in  ab«.ln,e  form  It  will  be  v„  t' o"„*  W°™  nH 
2  K.  B.  734;  110  L.  T.  248;  even  .bou.h  glgned  ..aln  t  her  by  r„n.  , 
Hr  Hamilton  v.  Pcrrt,  24  O.  L.  R.  38. 

A  place  of  trial  abould  be  named  In  a  loeclal  lndnr..m..>  . 
.tatement  of  claim  may  be  delivered;  and  wKrn  ,  Ic,  of  t7lll       °° 
named  It  cannot  be  cb.nred  by  the  il.lnlllt  by  namlnga  nlw    ne  'l 

.ntj^^yj:L^/zp:;jr^ai:v^rirs.n:-:" 

.n-do;.ed.".ee  «„l"'3?  f^        '"'"'"  "'"'°°  "'^  ""^  "'  '--'»'" 
See  also  notes  to  Huh  57. 

/..  78    and  formerly  eou^ii  n'o.'bSi  "„^ier.k;°tf:^'^;,;  r^?: 
»17C  Aa  (R.  8.  C.  c.  119),  mieregt  accruing  from  the  maturity  of  a 
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m  or  MU.  mi  th*  "eiiWDH  of  nollnn"  or  protrxlni:  Lontlnn  ami  hi.  u 
lunrmlBtok  Y.  CUlHrdrltl.  I«»l.'.  1  Q.  D.  (19;  I.au-r,„,v  v  ntllcoric, 
n  ««;  y< Kior  V.  aiil.auuliliii.  IK  p.  H.  4:,0;  riarkMB  v  Duan  17  p' 
»  K,  ue  rtiovertbl.  u  Itquldated  UiunaRei  iHU  may  Iw  ipn  la'lly  In- 
itmi.  mil  uiMOKi  of  nollDl  aliil  protMllnii  ar«  lufflrlently  exprnied 
m  lb>  wordi  "tank  chargM";  Danito  v,  Bodm,  usa,  i  q.  a.  318. 

Wb.re  more  than  tho  .latutory  rale  of  iDlermt  In  rlnlmcil  on  a 
(romliKiry  notk  tb«  iround  on  which  th*  claim  la  baird  ahould  !»■ 
nwiacally  Mated  In  the  Indonement:  aee  Clarkion  v.  Uuan    17  F  R 


ladenaaeati  lB»a*lea«.-The    followlni     Indonementa     bay.  i,,„«i,u.. 
'ira  itU  to  be  InBnarlent  In  point  of  form  and  particularity;  lBd°S.' 

Ill  ■Tlie  plalntlS-i  claim   li   1399   9i..   7<J..   the  defendant'a  ihare  """' 
«r  roatributlon  to  the  payment  of  certain  bllla  of  eichann  and  prom- 
morynotea  In  which  ha  and  the  plaintiff  were  Jointly  llabli-  and  which 
Mill  ud  notat  bare  been  Uken  up  by  the  plalntlffa  ";  Waf»er  v.  Hirki 
I  Q.  B.  D.  I. 

12)  A  claim  on  a  diahonored  cheque,  where  the  Indorsement  did 
Ml  arer  that  notice  of  dlahonour  had   been  given  to  the  dr«wer 
frtAoB/  V.  Uron-enor.  8  T.  L,  R.  744. 

(3)  "The  plalntlB'a  claim  la  £399  9t,.  7<I..  4>elni  aeventydve  per 
Ml.  ol  the  Invoice  price  of  foods  supplied  by  the  plaintiff  to  the  de- 
rMdint  under  an  ap-eement "  (giving  Ita  date  and  nature). 

"Tb.  plaintiffs  also  claim  to  recover  from  the  defendanta  the  follow. 
I»J  Mils  of  exchange,  drawn  by  the  plaintiffs  and  payable  to  the  order 
.( Ibe  defendants,  being  bills  drawn  for  the  price  of  goods  supplied  by 
Ike  plaintiffs  to  the  defendanta  aa  .foresaid."  A  list  of  bills  was  then 
M oat  In  the  indorsement,  giving  their  dates  and  amounts:  Partaile  v 
Biiilsion.  38  L.  T.  178:  26  W.  R.  479.  rurpoiie  v. 

(()  The  plslntlffs  claim  la  for  $420.37.  balance  of  work,  etc.,  less 

.7™  „'.'  T,"!?  "''°"-    '^'""  "'""""  '^'»'""  '"'"«"  on  •"''■37  until 
jglment:  FiUHmmont  v.  Wilson,  4  c.  L.  T.  91. 

(6)  The  plslntirs  claim  Is  for  $213.90,  balance  due  for  .-wing  wood 
by  Ibe  plaintiff  for  the  defendant:  Tllleneuve  v.  WM.  i:  R  R  !o5. 

iJH!^'  "'^'i"''  <^'»'""  '■  »«""■»'  'he  defendants  as  makers  of  a 
1™.  M   r™'  '"■™""">-  ■>»">•  1«ed  nth  April,  1892.  £36  6...  Od 
ml    P„  H  ',  '■"■"'.?  '-'ataenu  In  respect  whereof  default  has  been 
".0.^  lT,1i^T^«  '^'r''  "  '"'""'"  »»■'"«  ""o-  "-e  said  pro" 
in.  H7  Jfonc/lclcr  rf  D.  Bank  v.  Wallin,  68  L.  T    J(i7; 

™Sg^"nd°ht'oh?.,'"H  ^1;°"'','"  \"  "'""^  ""  "■'  '""""•"re  of  a 
»rrefd',h«  .       K  ""■'■'""'  ""^  "PPOlntnient  of  a  receiver,  It 

'"p.  ablluL  ="?"^"*'"  """'■'  o-  fe  covenant  to  recover  Inter- 
IQU  dated  ,„^h','"  »»«'V"""-'«»e*  'he  """=«  claimed  was  not  a 
'le  receive  T„^.l^""'"'''  ^  ""  ""^  ""■  ""  '^"''"  <•'  r™'»  hy 
'bZIZ:  1  Ch.  277   Vs'ut  4?"  "'  ""'""'""  """'""' "^  '■"""" 

Ih."flll'™!l,'  "'""'."''»  ■■'»'■"  '»  f»r  'he  price  of  good,  supplied, 
ne  folio,  lag  „e  the  particular.  :-$e21, 06  for  money  pavshfe  iS  "^ 
S  b,',;-  '^»  ,"'•'■■"''  ">'  (tool'   bargained   and'  ,^ld  and  de  It! 

SjulyTsss"  ",""  '"  ""  ''"""'»°'-  "■"■  '»"""'  'hereon  from 
">  ■"■T,  1882   :  ii«:a.  v.  Bo...  9  P.  R.  251.    No  reasons  are  given 
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Bute  SS. 


Liquidated 
demand. 


BIILE8  OF  COURT, 
for  holding  thl>  to  be  Inaufflclent.  but  the  oml88lon  ot  the  date  of  «!, 

zz":x  I'n'rd'/™" ''''" '- '""'  -■""-" "  ""^  -^' 

,.J^,l  \'^J'""  '°'''^'*  »or.ervlces   rendered    and    money   exneM„i 
ror  the   defendants.   Indicating  the  nature  of  the  service/and  of  1 

ment:  Wofmaa  v.  Crerar,  18  P.  R.  473;  19  p.  R.  15.  ■noorsp- 

l„rtlLTL°f  "'l'''™8'"°«  <■"«  though  the  Indorrements  were  ad 

judged  to  be  insuffloient,  the  claims  were  nevertheleea  proper  anbll. 

for  a  special  Indorsement,  if  the  Indorsement  had  been  properly  'rated 

Claims  tor  damages  for  breach  of  contract  are  not  within  the  R,n. 

IS  .^rr-iJiTirn^'^m^ -rai- '^^h^r  .^^^^^^^^^^ 

on  „,Tr™™'  '"."^  ""**•  '""'"''«  '"•  '^'rcum.tanc.s  and    he  om. 
ion  of  t_he  assessor,  it  is  unliquidated:  see  WlUiamson  v.  P.ay^rTa 

R„,^"w'  "1  ,*"".*  °'  "'"""W  »■"!  promissory  notes  are  within  the 

D.  286,  and  ta  not  a  ofato  which  can  be  .pSlaliy  Indorsed      '    '  *  "' 

.gntu'r:  o-jr  -pTrt^ir  re„srv."^r  ?.•  oT-r  t,,^,.- 

13  Ont.  App.  25.r  "'"""".  3  O-  L.  R.  427 ;  McLauBhlin  v.  Scftoc/pr. 

wo^'ors  rji^nirr  oi^tS";t^\a:rr°^  '■.""" 

obtained  a   verdict   for   J228  M     it  I.,  i,  ,i  .V  .1  ***"  "''"'■  ""' 
..auidated  by  the  act'",  fhf p^tle"  ZrthirR.  to  '  87,T°«' s'?,' 

^^^"^^;™i^zr  t^-.^?=;r^rr-  r'V= ^ " 

and,...rr1„t-t-aY 

"e'cir:Cda.:^:r'^!::^^^m9^'^-nf^^ 

onr^^la^  .or  commission  on  the  saleT l^^d^' ^e  IZ  Tru.. 

.o^in^^;r::^:L^siitr:c::^r^-vsr 

held  .uffl.       Held  to  be  sufflclent:-  following  Indorsement,  have  been 

(1)  "  ThR  plaintiff's  flaJm  1^  f^ft  ^*  #«,.  .i,    v  , 
^"on.  W.  N.  ,875.  220;  1  Chart   cV  cL"        leeT  °'  *°°»  ""'r 
"son.  sup,o,  p.  3, J,  as  to  effect  of  absence  of  dates. 
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(!)  "The  plaintiff's  claim  la  £49  5..   8d.;   tte  following  are   tile  Bala  93. 
particulars: 

£  9.  d. 

1879.  Feb.  14  To  goods   0  18  1 

16  To  goods  4  13  g 

etc.               etc  etc. 
Mar  21  Brit.  Com. 

Bank  draft  returned    20  0  0 

Notary  chargea  on  same   0  1  6 


£9'1       0     8 


£  s.  d. 
Cr.  Marcl  8  By  Brit.  Com. 

Bank  draft    9  16  o 

April  23  By  Cash   10      o  0 

April  29  By  BrlL  Com 20      0  0 

May    23  By  Caall   10      o  0 


£49      5     8 


mj  £2  IBt.  for  costs":  SmllA  v.  Witoon.  4  C.  P.  D.  392;  5  C.  P.  D.  25, 
(3)  "Tv  plaintiff's  claim  Is  tor  £116  OS.  lOd.,  iKlng  the  balance 
due  to  him  from  the  defendant,  for  moneys  paid  at  the  said  deten- 
dml's  request,  and  on  his  hehaJf,  for  the  purchase  of  certain  stocks 
and  rtares,  between  the  Srd  June,  1879,  and  the  3l8t  August,  1879 
in  account  of  which  has  been  rendered  and  exceeds  three  folios"- 
j.»(o«  T.  Buncltz.  W,  N.  1879,  194.  The  ground  of  the  decision  was 
that  such  an  Indorsement  would  have  been  sufllclent  under  CLP 
Act:  see  R.  S.  0.  1877,  c.  50,  s.  19.  and  the  schedule,  where  the  form 
SlTcn  states  that  an  account  previously  delivered  may  be  referred  to 
bf  Its  date:  see  also  Bicken  v.  Bvcight,  infra. 

W  "The  plaintiff's  claim  Is  £130  due  him  from  the  defendant 
under  an  assignment,  under  the  hand  of  one  M.  J.,  and  dated  July 
14,  1888:  particulars,  whereof  are  as  follows:  I  do  hereby  authorize 
and  reduest  you  to  pay  to  Mr.  B,  Bickers,  of,  etc.,  the  sum  of  £130 
being  the  amount  due  or  to  become  due  from  you  to  me,  as  appears 
VI  an  I.  0,  U.  signed  by  you,  and  dated  Feb,  4,  1885,  and  his  receipt 
to  the  same  shall  be  a  good  discharge":  Bickers  v.  Speight.  22  Q.  B. 

(S)  "The  plaintiffs  claim  $2,000,  being  the  amount  of  the  deten- 
hl?  ,.«""';""'  '"°'""'  """  ">•  plaintiffs'  bank  on  the  18th  Septem- 

owttlng  the  d»,e  of  the  overdraft  was  held  to  be  Insufflcient:  Ontario 
Bank  V.  Burke.  10  P.  R,  648. 

snnLli  hi*"? J"  "'!""'"■.'  "'  "■  ■'■*"''''  °'  '-■'"'  "  '""'^''  ""»  remained 

5^1.  6oT  J  Chy  88''  "'"  ""'  "°'  "  ■"""^''^  "''"""°"  "■  '"" 

(7)  Claim  for  the  amount  due  under  a  covenant  in  a  mortgage  in 

bL  It"!,'  I  °?  a^algncc.  without  averring  that  the  ortmgagor  had 

•Mn  notliied  of  the  assignment:    SatcAioelJ  v.  Olar*.  66  L.  T.   641- 

o  !■  ti.  K.  592. 


r 


*"  BULKS  OP  COUBT. 

««1.JJ.  (8)  "To  12   Debentures   of  Municipality  of  Morris    In   the   Pr 

vlnce  of  Manitoba,  whlrh  debentures  are  dated  JZ\} 

bered      ...     and    w<re   Issued    under   a   By-law    passed 
being  By-law  No.  3  of  said  municipality,  which  said  By-law    »nH  ,k 

of  the  Manitoba  Legislature,  46  t  47  Vict.  c.  70     The  salrt  h.i 
tures  fall  due  respectively.  Nos.  10,  II  and  12,  on    ,  T^  Intfr    ,' 

"it  atToe'?  "•/'  rV'  "-^  """  ""•  "»"  f  ttelssue  0 
Mor^u'll  C   L   T   20  '  "^  '"""'^"'"  "-  *•  ''  "'■  '■  ""''•'  """   °' 

„rin?il„,?J'K.  "''  ^  '"^'^  '^  »  """  "■"  '=™««  P»W  by  him  tor  the 
principal  debtor:  Borlana  v.  Cuny,  4  L.  R.  Ir.  273! 

n..!!?'  "^'S""  "^  *  '"""  '"*  '""'  °««""'  "Is  trustee  for  monf, 
payable  under  an  express  trust:  W«,o„  v.  Dunda,.  W.  N.  1875^  2!° 

h„lMii,lo'°M    '?'  """■""^  Instalments  payable  under  a  contract  (or 
building  a  ship,  m  course  of  construction,  with  Interest  thereon    nnrt! 
^  agreement  to  pay  the  same  when  the  work  harrealhT.  celt 
stage:  Workmm  v.  Llopd  Bra^tteiro,  1908,  1  K.  B  "est^sX.  T.  47° 
..-*,'?l  '^'''°  ™  ™  agreement  by  defendant  to  oav  £21  n  ir.  .>,„  „i  , 

^^^  ?^T.^  ^  CO  j^r^n?r  i-r  1  ^c 
S«'-  "*^r.c\;n'^o7Te;^e;"i'c'row'°ernr'  ',r°"" " 

-""'    o'jectme.,  and^ls  r^.^fS^  "^  V^^^^^^^^ 

tenancy  at  wll"  '  ■"""""  """^  »™''™)   l"  '"e  case  of  a 

.na?:ctrn7o™:?L°o's„^rer^h'erdrorrot"  "'  ""  "'""''-'  '-^ 
under  c.  R.  13S   so  «»  .„  JI?ki    Ik      ,     *"    *  "''^"''^ '"'i''"-sement  ■ 

under  C.  R.-6"3:'>"  e"e"  ^/f,  ^'»'"''«  «»  aPPly  for  iudgm.n, 
b^an  unpaid  vendor  of  land  ro??^."ssron";";„rv.r^:;.^V^''„": 

.crlX^t;'«d'^7or■"^orr''t^tTf'".■^"''''-'  "'■•  '-■'  '"- 

up  possession  thereof  where  tLf^Lf,,""  ^°  '"""'"*  I'l'ver 
a  sufflclent  indorsement  wUhinB  7  „^°  ""'''  "•"■"•  "='  "-eld  to  bo 
V.  Al^oma  S°e?™!6  0   L   R.1ei     ^   """"'  ''"'"  ""•  <"  •^-  >' 

-rvTd  ™i't?ed'",h:",°e"n^  \tT\'  '-,■"»-■«-.  "-e  copy  „,  ,ri, 
Indorsement  on  the  oririn.?  wh!  .  ^"  '""'  '"'"»'»  »«s  1"  "= 
C.  R.  603  for  «n.l  Judgm  "n"  that  Llr:  ,"','"  "  "  ""«">-'  "»"»' 
the  copy:  Ma„n.er  y.  CuZl,  im.  ""bIu'^"'"'  ""'  ^"■'  ■"' 
Amendment.  Am«silM«.4.     ^  w    m 

on  the  ,v  *r^J  ;^  fe'veTT!";;^*  Particulars  of  claim  indor,rd 

served  out  of  the  JurlXLn  T,      '  "™  """""'  "«  "<'  "»'  "een 

jurisdiction,  so  long  as  no  claim  Is  Introduced  by 
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amendment,  which  coUId  not  have  been  properly  Indorsed  on  the  writ  Bul<  34 
orilliullr:  BoUand  v.  LetUe,  1894,  2  Q.  B.  450;  71  L.  T.  33;  Hoaaioom 
t.  JfocCnltocV  17  P.  R.  377.  K""""" 

Where  claims  are  added  by  amendment,  the  order  allowing  the 
menilment  may  provide  that  the  action  as  to  such  added  claims  shall 
be  deemed  to  have  been  commenced  only  as  trotn  the  date  of  the 
amendment:  Holland  v.  Letlie,  4upra, 

The  place  ot  trial  named  In  the  Indorsement  of  a  specially  Indorsed 
writ  cannot  be  altered  without  leave  In  a  subsequently  delivered  state- 
ment  ol  claim:  Seatmorth  v.  McKinnon.  17  P.  R.  178;  but  where  the 
writ  Ij  not  specially  Indorsed  the  plea  of  trial  If  any  named  In  the 
writ  may  be  changed :  St.  Mary't  v.  Webb,  U  O.  L.  R.  336. 

OlalM  tor  Ooits.— A  specially  Indorsed.wrlt  must  Injiude  a  claim  ciilm 
for  costs:  see  Rule  773,  such  costs  may  be  taxed  even  a  ter  payment-  '"  ^'^'^'■ 
Rule  659. 

3t  Where  the  plaintiff  in  an  action  of  dower  claims  ind=r..r„„, 
damages  for  detention  of  her  dower,  the  indorsement  i°,""°° "' 
shall  contain  a  statement  that  the  plaintiff  claims  dam- 
ages for  the  detention  of  her  dower,  from  some  day  to 
be  stated.   C.R.  142, 

Where  the  plaintiff's  husband  did  not  die  seised  of  the  land  out  of 
.Well  dower  Is  claimed,  no  damages  for  detention  are  recoverable- 
loire  V.  Armttront,.  11  Or.  517.  even  though  a  demand  for  dower  may 
bare  been  made  by  the  plaintiff  before  action:  Morgan  v.  Morgan  16 
Onl  194.  See  further  aa  to  damages  In  acUons  for  dower:  Wolioce 
t.Koom,  18  Or.  S60;  Ktmn  v.  rm.  4  Ont.  335,  and  notes  to  Rule  51. 


'/ 
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CHAPTEB  III. 


Inir  dflfvnd- 


froepedlnffi 
In  default  at 
«rpp«rKnee. 


Where  notice 
,of  writ 
served. 


DEFAULT  or  APPBABAUCE. 

35.  Except  where  otherwise  pronded  or  .otherwi.f 
ordered  a  defendant  who  fails  to  appear  shall  not  b^. 
entitled  to  notice  of  any  subsequent  proeeedinffs  in  the 
action.    C.R.  573. 

Purl"  ""»' ''^'•'■"  »'  lefence:  .ee  B«te  354,  notwlth«.n<llng  tha 

,„t.H^"!  °  ■•''''«»«  is  dlrectecl.  .  defendant  who  has  not  appeared  1, 

foT,n,™  ,  M  ^*'  '  ^^'™>i»'"  '"  '-titled  to  notice  of  proceeding 
to  commit  him  for  contempt,  and.  usually,  personal  aervlce^reh 
notice  la  necesaarr.  Where  any  other  proceeding,  are  required  0  t 
served  on  a  non-appearing  defendant:  see  Rule  20" 

.„n'^  '..°  "'■''"'^'^''  °'  amended  writ  on  a  defendant  who  has  not 
aDPeared:  see  notes  to  ffuJe  183  infrn.  ' 

bP^nVl-"™  ^'^f «'"'«"'  f-'il^  to  appear  the  plaintilf 
hnll  firT'"^«,i"'^^?'  •"■  °°*'°8  *''«  pleadings  el„se,l. 

k  ]  in  tl""  'f^'r'"'  r^  ''"■''^*  "f  ">«  ^"t  or  the  notice 

in     cu  thorooi    [or  the  uii.lertakins  „f  ,he  d,>fendanf. 

solicitor  acceptins  service  and  agreeing  to  enter  an  ai. 

pearance.  with  an  affidavit  verifying  tife  unde  tald,^ 

the  case  may  be].    C.R.  574. 

This  Itule  corresponds  with  the  Ene    iissii    n    1/10  .  ., 

63   l.rrscrlbes   the   Dro.i,,fr  "   "nJ-Oaklng  to   appear.     Itul 

wrli  indors  d  wlthTcWm  f  r   T  °'  '""'""   "'  ^■•■'«^"«n«   .0  , 
specially  Indorsed  writs  "  ""■"""  ^  »""  '^"'  "»"•  "•  "^  '» 

The  substltatlon  of  notice  in  lieu  of  ^crvl^.  .-,•  th-   ,vei.    ■ 
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n,k  16  and  notice  of  the  wrll,  .id  not  the  writ  lt.elf.  I.  required  to  b.i.  ,7 
t«  Mnted  where  the  defendant  le  .erved  out  of  the  Jurisdiction  and  la 
lot  •  British  subject:  aee  BtOe  7. 

Where  a  notice  waa  served  In  lieu  of  a  writ,  an  alBdavlt  stallna 
ih»t  delendant  had  been  served  with  'a  notice  In  writing,  a  true  conr 
ol  wblch  1>  hereto  annexed,'  waa  held  sufficient;  Biulroa  v  Bustrot 
H  a  D,  849,  In  cases,  however,  to  which  Hule  IT  applies  the  affl' 
(avit  of  service  should  state  the  day  on  which  the  Indorsement  of  the 
lime  of  service  was  made. 

Tie  writ  should  h«  annexed  to  the  affidavit  of  service  In  accordance  Amd.,1, 
.llh  the  former  practice:  Tkc  Eppo,.  32  W.  R.  154;  49  L.  T,  604.  o(.'"!'.. 

Tills  Rule  must  be  complied  with,  and  an  affidavit  of  service  of 
.he  »rlt  aied,  before  a  statement  of  claim  can  be  served  on  default  of 

'l7rTo.4Tt!^'-  '''""'"■ "  "■  "•  '"•  ""•  »■"■ '-  ^o"'"  >•• 

A.  this  Rule  requires  an  affidavit  It  has  been  held  that  the  Court 
.III  not  accept  a  certllicate,  though  British  consuls.  In  the  country 
I.  wMch  the  defendant  belonged,  had  Instructions  not  to  administer 
oalhs  to  subjects  of  that  country:  Ford  v.  mcacke.  16  Q.  B.  D.  57. 

.„TJ!TI^  "  »»'"='""■■»  ""^"""■■o  I*'  "<"  need  verlacatlon  in  pro-  solicho,'. 
retdlajB  In  an  action,  but  In  the  case  of  an  acceptance  of  service  of  a  ""i""!""" 
•Tit  of  summons,  before  any  proceedings  can  be   taken  on  it    thl,  '°      """'"'• 

maiates  that  In  default  of  a  solicitor  complying  with  his  undertaking 
10  appear,  judgment  may  be  signed  In  default  of  appearance,  if  the  case 
Mone  In  which  that  proceeding  may  be  taken;  or  the  plaintiff  may  flle 
a««eme«t  of  claim  and  in  default  of  defence  note  the  pleadings  closed 
nUiOUt  compelling   tne    solicitor    to    comply    with    the    undertaking 

hat  the  solicitor  waa  authorized  to  act  for  the  defendant,  becau*.  It  It 
rlt^r"  °°,'„'  "  ""  ""  "nauthorlzed  to  accept  service,  the  whole 

C^^lf  .k"  ? V""  ""«""'■■>'.  f"  although  a  defendant  Is  bound 
n^nT;!!     J'^"  \P'«»™'«''^'  «•'»■«  Se  has  been  personally  served: 

ti  »™  ^n        ^  '"'  """""""■'^'■i  «ct  of  a  solicitor.  It  he  has  noi 

i«  iTowS ''  fZ  ""  ''  '"■°'»P"y  "■»"»  »«aln«t  it  as  soon  as  he 
««s  mowledge  of  It :  see  notes  to  flulc  13. 

r  ^j  Y'i*'?  "'*  "'"'  ''  specially  indorsed  for  a  debt  or  «h„.  ,-«. ,. 
iqmdated  demand  in  money,  and  any  defendant  fails  T,f:"\J\ 
10  appear  the  plaintiflf,  notwithstanding  that  the  writ  S'.dVt.d 
n.a.v  be  indorsed  with  any  other  claim,  may,  as  against  ""•"'' 
'"Oh  defendant,  sign  final  judgment  for  iny  sum  not 
weeding  the  amount  for  which  the  writ  is  so  specially 
indorsed  together  with  interest  as  claimed  to  tlie  date 
:"  the  judgment,  and  for  his  costs,  without  prejudice  to 
■j's  right  to  proceed  witli  the  action  against  anv  other 
wendant,  and  ns  to  ,niiy  other  claims  indorsed.     C.R. 

»nXtaa  2?.'  ".""■  r"""-  •""""■"•  ^•^^  •""  '"■""  "'  »  i"^"- 
•nt  besides  the  special  indorsement. 


380 


Bltlt  37. 


RULES  OF  COUHT. 

'■  Kv—i»Ur  I»dow«d."— See  notet  to  /fillet  33  and  67. 

Under  the  Rule.,  claims  properly  the  Buhject  of  a  special  lnrt„^ 

ment  may  be  co-nblned  with  other,  which  are  not,  m3  Tn  ie  aSk^, 

appearance,  llnal  Judgment  may  be  .Igned  for  the  fomer    anS  ,i, 

aotlon  may  he  proceeded  with  a.  to  the  other  claim..  "  "" 

The  present  fiule.  therefore  override  a  number  of  decisions  .«fii„ 
the  former  practice:  see  Hollendcr  v.  Ffoulke,  16  P  H   17V  L,        * 

='.f^^:rra;.M--iH^r 

329,  but  see  Uutr  v.  Jenk,,  1913,  2  K.  B.  412;  108  L.  T   747 

p.  R.  145,  175:  ,,ar  LifXToutK^e,  np\  HC"  "■  ^"""'^  " 

amo'j^,Te«S'ettaothe*wrlt''r,T  °?  °""   ""  '"'"«'   '^  ''= 
no,  then  matured:  Po^*  v' X'  J'    'c  L  ^''^M    h^ "'  ?''"  ''"' 

J^Z  wafsli'^d'^nTcufmr  tl"  '"^  ""'^■'"■'  '"^  '■''^°-'- 
Bf»»e(  V.  /one.    3' Ch   n   BW-  k  .^k  ^  covenant  under  this  mic: 

sign  a  separate  JudSen^' on  th.  °  """"^  '"  O"'"'"  '=  ""t  "> 

which  awards  rellef™u  he  covenTr'"!'  ^"'  '°  "«°  »«  i""™""' 
tlon  or  sale,  or  foreclosure  '°°""'  °""'  ""  "■'"''"'^  '»>•  "l^-P- 

r.e/":SSrn:  whL'lh^^Trr/s  fpSly"  ."S-'^'"™  '"'""  "  "- 
of  contracts  entered  Into  before  l5th  A  n  ,  ^^o'/^'  *""'  '"  '"^  ™'^* 
ment  should  allege  that  she  h»rt  f  ?  "'  '*"■  '"=  ^l^"^'"'  '""ioret- 
bas,  separate  sm.  Jfe'hW  ,  ^IZT  "^^t  ""^  '^'"■"•"'-  ""■■  »"" 
r«l.!/ V.  Oriff,*,  36  w.  R  9"  57  f  T  6??.\  ,  .r  "■  ''=•  """  *'' 
necessary  In  the  case  of  Vn^,r.  ,  /     '  """  """'  allegation  Is  not 

TK.  ^„rHe.  ^0^:^,  lloZTTn  T\T.  '^^l  T\  ^   ''' 

this  fi«!e  against  the  Tatted  *,,>,"°';  '"O™™'  ""y  he  signed  unJ-r 
against  the  0 the  s  and  ee  1  »J.  ""'■"""  '°  "■*  ■>'«'""''«  ^'»'" 
lice  V.  fl«,o„,  28  LR  Ir  3^  'h  n*  ^  ''"^''  2"  L.  R.  Ir.  282; 
Tapsart.  26  oit.  App.  29.?     30  s    crA"^''''""'  """'  "">■  ""■  ' 
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!j;  Hck  1  ludgmenl  will  not  be  vacated  on  the  plalntHr's  aiipllcatlon  inlt  a». 
in  order  to  Join  tlie  coHtebtor,  even  with  the  defendant's  conaent: 
HamniORd  v.  St-hofivld.  att/tra,  and  see  Hoffman  v.  Vn-rtir.  18  P.  R.  473; 
1)  P.  B.  15.    See  also  note  to  Ruhi  105,  106,  pp.  498-MI,  and  to  Rule 
■A  p.  410. 

I'  >  plalntlB  alleges  a  Joint  liability  against  two  defendants,  and  •'"ini 
sl(U  Judgment  against  one,  and  at  the  trial  only  proves  a  sole  lla-  "•''"I" 
billtr  Bgalost  the  other  defendant,  he  cannot  recover  acaiost  him;  so 
«1»  where  defendanu  are  sued.aa  alternatively  liable.  If  the  plalutllt 
enters  final  Judgment  against  one  of  them,  be  cannot  thereafter  pro- 
teed  sgaluat  the  other:  Ifonl  v.  Wralmoreland.  1903.  1  K,  B.  64; 
1!M,  A.  C.  U;  89  L.  T.  702  (a  caie  of  husband  and  wife) :  French  v 
KoitK,  1906,  2  K.  B.  674;  96  L.  T.  274;  CYOM  v.  Mathews.  117  L.  T. 
Jour.  220  (a  case  of  principal  and  agent). 

But  where  a  Judgment  entered  against  a  person  erroneously  as- 
sumed to  be  liable,  was  void  under  a  statute,  and  was  set  aalde  by 
conMat,  It  was  held  to  be  no  bar  to  a  subsequent  action  against  oi  her 
persons  liable  for  the  debt;  Keating  v.  Qraham,  26  Ont.  361. 

In  »n  action  on  a  promissory  note,  the  plaintiff  may  sign  Judgmen- 
on  default  of  appearance  to  a  specially  Indorsed  writ,  without  pro- 
duction of  the  note:  Oliver  v.  Fryer,  7  P.  R.  325. 

Where  an  action  la  commenced  In  a  local  offlce.  a  Judgment  by 
detMlt  should  be  entered  In  the  local  olllce:  Chamberlain  v.  Arm- 
itmt,  18  C.  L.  J.  99.  and  see  Rules  S31,  and  762. 

Where  the  copy  of  writ  served  was  not  an  accurate  copy,  the  (csfc 
Wng  1880  Instead  of  1882.  this  was  held  not  to  be  a  fatal  error, 
and  a  motion  to  set  aside  a  Judgment  signed  was  refused:  W<-json  v 
Slotter,  47  L.  T.  444. 

Where  the  defendant  Is  a  married  woman  the  Judgment  against  Msrrud 
liermust  follow  the  limited  form:  see  Form  No.  110;   H.  &  L.  Forms  "°""» 
K5.  924.  otherwise  It  will  be  null  and  void  and  not  capable  of  amend- 
ment: Oxley  V.  Link.  1914,  2  K.  B.  734;   110  L.  T.  248;   even  though 
consented  to  by  the  defendant;  see  Hamilton  v.  Porrji,  24  O.  L.  R.  38. 

Eaocmtion.— Execution  may  In  all  cases  be  Issued  forthwith,  unless 
otherwise  ordered:  see  Rule  538. 

••ttlag  aside  Judcinoiit  by  Default.— Sea  Rule  520.  SMlim  ailiie 

Under  R.  s.  O.  1877.  c.  50,  s.  64,  It  was  provided  that  an  applica-  """"'"' 
lion  to  set  aside  a  Judgment  must  be  based  upon  alUdavlta  "account- 
ns  lor  the  non-appearance,  and  disclosing  a  defence  upon  the  merits." 
Uiler  the  present  Rules  the  matter  Is  left  at  large  to  the  discretion 
"  ™  '^°'"''  "''  ■'""'Bei  •»".  no  doubt.  In  practice,  the  non-appearance 
will  have  to  be  eiplalned,  and  a  defence  shewn.  The  terms  commonly 
imposed  have  been  the  payment  by  the  defendant  of  the  costs  of  the 
application,  pleading  without  delay,  and  sometimes  bringing  money 
IntS  Court:  see  Harrison  C,  L.  P.  Act  (R.  S.  O.  1S77.  c.  501,  s.  64; 
Arch.  Pr„  13th  ed..  790.  and  800;  and  Smith  v.  Do6!iiti.  3  Ei.  D. 
«0.  In  Hillmrd  V.  .s-,t-„„,  12  P.  R.  226,  the  Judgment  and  execution 
Here  directed  lo  stand  as  security.  See  also  Ontario  Bank  v.  Bur*<'. 
*"  r.  R.  561.  .'ioi. 

Where  the  defendant  paid  the  claim  sued  on.  after  the  writ  Issued.  Clsta  psid 
a  Judgment  subsequently  entered  tor  non-appearance,  for  the  amount  "'"'"7  " '" 
»'  the  claim  and  costs,  was  set  aside  as  Irregular:  Hughes  v.  Justin.  t'Sm^x" 
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iJoriM  V,  Ballenden.  W.  N,  1882   92-  4.7   T   787   .nH       .  '   '"  """ 
520  and  499.  but.  e.o«l.llT  .ttor  hIi..  7  .  '  *°''  "°'"  '»  ««''■ 

ifc/a«,5„„  ,rp.  B  J54     "  '■""  °"  """*'  "™"^   ■"  HcVicrl 
V.  .fforrtron,  4  P.  R.  33J         '  '"  ''•  "''  »°''  '«  «""*  "/  Honlrm 

St.?:?,:  orL7n,*.tf.,„trSoerrr„er;'rr;  -""'"^  ™' 

V.  r*e  Canada  Co..  18  Or  361  Seatan'^"'  ]  ?■  *  ^  "^'  ^'^""H^'' 
Elm.  V,  Beige..  96  L.  'T  145-  U-uSV™.,  r,"*'  '  '^^  «■  '"'  ""  '« 
V.  BouKon,  IS  Or,  234  InUnc^  LJJ ,  T  ^"^""^V  of  CanaU 
C<^vaWer  y.  Michael  "il^rZtlt^fX  \  f ""'"'•  ^  ^•'""-  *'«: 
be  .peoially  Indorsed  fiter/v«l„,  ^%?*'f,J"  """  ■""  ""'  ^»° 
(Ion:  Samelyn  v.  While   eVnT'^     »  """  °'  '""""'■ 

Caughill  V.  Ctor*.  9  P.  R.'  47]  ■*"  ""  """  <"  stamps:   see 

.wo^LTorke'?r;'nd■■tbaf.be'  ""  '"  "'^'^  ««"  «'«  -P-  o, 
talned  in  a  mortgage  "etileSbv.n™"'"',"""'  ""•  *"'"=''  »"  "^o"' 


Where  writ 
■peclftll; 


??«  ,.,  fofthe?e™  n7'V  h'?'"'""/  '"''""^'J  ^"h  a  claim 
--.7  "    appear  thlllSntil     Tf^  """^  ""^  defendant"  fails  to 

^Pe™,7Cre°d:Tr/3T(::.'"''  '"'  "■'  ^""^  "'  ^'■''"^-  - 

«eo:..r„^o'r  t'be'rjerroTchittVs't!,";!,!  rr:-  -^  """^'' '°  •-- 

icfendants.  some  or  whom  aoM.r       J  -°""  ''""-^''"t  of  scwmi 

^a.  recovered  iud™e';'"tTgs?„^"i,'reeT„L°'4rr  ""  '"'■  """■  '' 
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For  (orm  o(  Judfmciit:  Me  Form  No.  9<:  H.  k  h.  Formi.  No.  848.  into  u. 

Ii  nek  utlou  In  cMe  of  default  of  defence  a  similar  Judiment 
U7  be  ilfned:  lee  Hute  365. 

39.— (1)  Where  the  writ  is  not  speviully  indorsed  1- nt  wk"»  euim 
89  indorsed  includes  a  claim  for  the  detention  of  goods  l'i>»°'.' 
and  pecuniar)-  damages,  or  either  of  them,  and  any  dc- '°''°"   ' 
fendant  fails  to  appear,  interlocutory  judgment  may  be 
signed  against  such  defendant,  directing  an  assessment 
of  damages,  without  prejudice  to  the  right  of  the  plain- 
tiff to  proceed  against  any  ether  defendants,  and  such 
damages  may,  unless  otherwise  ordered,  be  assessed,  as 
against  such  defendant,  either  before  or  at  the  same 
time  as  the  trial  of  the  action,  against  any  other  defen- 
dant, or  the  Court  may  order  that  instead  of  an  assess- 
ment the  value  of  the  goods  and  amount  of  damages,  or 
either  of  them,  shall  be  ascertained  by  a  reference  or  in 
any  other  way.    C.  B.  578,  579. 

(2)  No  interlocutory  judgment  shall  be  signed  for  de- 
fault of  appearance,  unless  the  precise  cause  of  action 
is  clearly  stated  in  the  indorsement  of  the  writ.    New. 

la  such  actions.  In  case  of  default  of  defence  a  atmllar  judgment 
mir  be  signed:  see  Rule  365. 

Tills  Rule  In  effect  embodies  similar  provisions  to  those  In  Eng. 
(18IS)  RR.  105  and  106.  eiccent  that  under  the  Eng.  Rules  Interlocutory 
liidpnent  cannot  be  signed  for  the  value  of  the  goods  or  damages, 
where  the  writ  Is  Indorsed  for  other  claims,  such  as  for  example  an 
inluncllon;  see  J>or(  v.  arimths.  28  Sol.  Jour.  339;  the  same  was  the 
cue  under  former  Con.  Rule  708:  McCallum  v.  JfcCallum.  11  P.  R.  16. 

Under  the  present  Rule  the  plaintiff  may  sign  Interlocutory  Judg- 
ment, and  proceed  with  the  action  as  to  the  claim  for  an  Injunction. 
and  to  assess  damages. 

Inlerlocutory  judgment  may  be  entered  Immediately  upon  default 
of  appearance;  and  the  Indorsement  on  the  writ  will  govern  the 
iniiolry  as  to  damages  without  any  pleading,  so  tar  as  the  claim  for 
lOe  detention  of  goods  l.i  conriTDcd,  but  as  to  any  other  claims  It 
would  seem  necessary  that  a  statement  of  claim  should  be  llled. 

The  old  learning  on  the  subject  of  "  conversion  "  need  not  be  Im- 
IKirted  Into  the  system  Introduced  by  The  Jmlinilurc  Act.  which  pro- 
tides  tol-  redress  In  case  the  plaintiff's  goods  are  wrongfully  detained, 
or  In  case  he  la  wrongfully  deprived  of  them:  SlimtoH  v.  Block,  11 
Oat.  103. 

For  a  form  of  Interlocutory  Judgment:  see  Form  No.  97;  H.  *  L. 
Forms.  No.  850.  and  of  judgment  In  default  of  appearance  after  assess- 
aet'.  ,;f  dama«t».  No.  H7:  H.  t  U  Forms,  No.  851. 

A  claim  Indorsed  "  for  damages  for  slander  "  Is  for  pecuniary  dam-  claim  for 
ages  within  this  Rul,-.  there  being  nothing  to  shew  that  the  action  ''•»■«••• 
IS  brought  under  sirrion  IS)  of  Tlic  Libel  anil  Slander  .id   (R.  S.  O. 
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m„*T""i'  ""• '"""«"' '" '"  <"'»""  Of  ~rcC,iJ'."H 

aty  aim  »(«n«  Oi»t  JudrnMt  win  Rui,  sm-    /.,«  '  ""'' 

order,  and  .Ko  •■•  Inlerloculory  Judcmnt  Th.an.rL™  .  "" 
;«Id  .0  to  not  „,  „we  ,m„„(  M  e«"  on  th^  ro^  .^d^  °i  ,""' 
dant,  without  lache.,  could  not  be  deorlv^S  „f  .h  1      °  ""'"' 

order:  Co™,„„»  ,,  H..tlVM\,t,?p'nm  """""  "'  "" 

See  DIx  v.  Oroom,  in  note  to  Sule  355 

=.^^:i'^r°i^^c:>^-t!\r-t^--,:; 

'  !1°1*  "■  *"•""'  •'  »«i««.-S.e  tie  l..t  clauae  of  the  «„„• 
«"'c  39,  the  court  ^^^ZnVm^^r'JlZ  ''°""'  «""  ""'•  """" 

i<.br;;;.nT:'?:e''darj."':„d'7he'r"'' " '°'"'  •°"'™—  -"- " 

of  damage.,  or  Xrate  Mam^t.  a^.^'w?  "'  "■"""'  "««"">"t. 
/"•W.  1913.  3  K.  B  767  wi!Jf',^  ^  f  "'"•  ""'  '«  «""'»  v.  «rra/. 
agalnet  the  defendant.  «para  e  v  TtV '^Z^T'""  """  ""*-"' 
be  entered  against  all  the  J!i.  ^     .  ^'''*  "■"  lulsment  should 

CI,atter,on  Co.  v.  B„,i„,,„  s^^^.^W  f^;  ""'  ««  C'>''eta„J. 

«nd'^X:nt7.nw"r:erft7hrda'L'°  "  ""'"  '"  "»-"'  ^-«" 
any  motion  for  a  nlwtrial  or  .  „.  ""  '"  "  ^  """^O'  «"»"■■ 
made  ,„  the  Appe"laTe  mtlsTon     Z  ^'',™™'  ""  '^""«"'  "»""  "" 

seisin  forthwith    and  -,,  ■''  "^  J^^iffment  of 

dower  but Thl  »if  n  *''  ""  "  ^''^  "^  assignment  of 
entuTed  to  col  ""''  ""'*''  ""'^■'^'^'^  "'J^^^'^-  '"' 


DEFAULT  OF  APPIAIUNCI. 


.18S 


(2)  Where  the  plaintiff  elninis  arrenrs  of  dowor  or  ""i"  ".  *•• 
ilamagea  for  ileteiitioii  of  ht-r  dower,  tin?  I'lilry  of  a  judg- 
ment of  Bei»in  aud  the  takiiiK  of  proi'wdiuKs  for  the 
assignment  of  her  dower  thereunder  shall  not  prevent 
her  from  proceedinfr  with  the  action  for  the  recovery  of 
■noli  arrears  or  damages,    C'.R.  .")81. 

Jn  mollon  tor  Judgmem  on  the  pUadlnita  wbire  ditenllon  and 
i«ud  were  denied,  nnd  U.  fendanla  alleged  Ihat  they  alwayii  had 
b«n  ud  were  ready  to  Miln  dower.  Judgment  ot  nelsin  was  granted 
lUDolimigei  lor.  apparently,  coalsl:  l/.iloiif  v.  Miiloif.  17  Ont,  l«l[ 

Sm  notes  to  Hutf  ill. 

41.— (1)  Where  an  action  is  for  or  includes  u  claim  ■*•"«•  <•' 
for  the  recovery  '  land,  and  any  defen.lant  fails  to  '"""' 
appear,  or  if  an  appearance  is  entered  but  the  defence  is 
limited  to  part  only,  the  plaintifT,  notwithstaudinx  that 
the  writ  may  he  indorsed  with  any  other  claim,  niiiy 
iign  judsment  axaiust  such  defendant  for  possession 
of  the  land  or  of  the  part  thereof  to  which  the  defence 
does  not  apply.    C.K.  .582. 

T»li  correspond,  with  the  Eng.  H.   (1883)  H.  108.  and  la  In  sub- 
mn«  the  »une  as  the  former  practice.    For  form  ot  judgment  which 

"os  M3    '«   845°  '"""  ""'*'  '""'''■  ""  ^'""  "•  '■■  °^'  "•  *  '•■  ^°""'' 

nis  Judgment  does  not  carry  costs,  without  an  affidavit  baing  Died 
10  a,  effect  mentioned  in  Rult  43.  or  an  order  obtained  under  that 

(2)  Where  judjfnient  by  default  is  sisned,  but  is  not  t:""-"--  r.t 
»i(fned  a^-amst  all  the  defendants,  a  writ  of  possession  '°m»m,. 
siMllnot  he  issued  unless  directed  by  the  Court.  C.R.  584.  f'VT 

i^ilml'.dto','!!''"'""'  "'«'•"■"'  '"«»■  "P"*""  'o  be  Intended  to"""'""" 
I     XlZ     «         '  ""■  ""'  '•e™''"''  of  l«nd:   see  Form  No.  117;   H. 
'.,  ,!,?,■  "■''•  '  """"'"'  provision  seems  necessary  In  actions 

i  •!;  butTw  R„?'  f "'"''"  '°  ""■  '"'""  """^''"o"  <"  «"-"al  a^'fnd- 

rJ?;  ^'".^  f"  f '""  ''  ^'""  <"■  ''"•'"<les  a  claim  for  the  *...„„„■ 
reeovery  „f  la„,|,  and  any  defendant  fails  to  appear,  'H  '.'Z'." 
and  the  writ  is  indorsed  with  a  claim  for  mesne  profits  nr- '"  """ 
rears  of  rent,  or  double  value  («)  in  resjx.ct  of  the  prem- 
ises claimed  or  any  part  of  them,  or  damages  for  breach 
I  oomract.  or  wronc  or  injury  to  the  premiscR  claimed 
"e  p:amti|T  may  si^n  judsmcnt  a«ainst  such  defendant 
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BULBS  OF  COURT. 

^"L^^on*****""'  *°^  *"*>■  P''»c«ed  as  to  the  other  claiin< 

Correiponmni  with  Eni.  ||883|  H.  IM.    Th.  formir  DruUr. 
Ilnwl  tbi.  rl(b>  to  tb.  .uli  01  .  LDdlord  ...In.t  .  "wnt  "° 

be  found  In  the  Form  No.  9,1;  II.  «  I,.  Porm..  No.  »li.  " 

AcUon.  to  recover  dower  .re  •pwUMr  provided  tor  by  Kule  40 

clalmlni  POMeulon  ■(alatt  .  tenant  ovwboldlnit  after  i.«.l~  .7    . 
.  enutlcd  to  double  value:   TH.  Lunmora  Jr'™    ,    ""  Th   s " o 

In  luch  an  action  ai  that  mentioned  In  (bit  Ruit   on  rf.f.„i.    , 
defence  a  like  Judgment  may  be  entered'  Kal,   IV.     f    p"o,  ,'  °' 

that:  Where  a  Judgment  1.  „"  entered  .« In.  .1,  ^hffr  T"''"' 
wrl.  of  p„.«..ion  ,h.ll  not  b,  l„n«i  uni™  directed  by  the  JudT  " 
«,ln.,  the  defendant,  who  defend,  or  by  ^'.^Z  Z't^'^Z 

That  Rule  applied  generally  to  ncllona  for  the  recoverv  of  l»„rf       , 

rr  1^  c;:  ':z^r^  s^tj-rS  ;^"  ^ 
gr.nt.d.  .0  long  a.  the  pi.intir..  H;b.'rpo;::r<;n''r';n'd'i.pX  ■"■ 

Inle'^dedT  ,h''."„r".«L''",'"''  °""""''  "  "  ■>""""■«'•  ■>°  -•>»"««  '» 

sr?ior-i;^,sxr£^ -^- --^. -«; 
^£jr5:=p;"^--e:';„-rt^:2n:,^ 

vomairi.  16  Ont.  .,2o,  Cdchrane  v.  Hamilton  Prov.,  16  Ont   128 

w£p  -  ^s-^:?\^jr.^^cr.3  ::^=i-';,^ 

"an  rcH":  "r'?be"e°c''o';erv"V,'"r''  °"  "  ««""^  '"'"'™''  »'"  '" 
former  r  n^m.^"  "  '""'■  ™  »  """""n  't  Judgment  under 
he  date  When  the  oirHj"  Tl!,'  ""'  """""^  '°'  >«  ™''"'«'-<'  "" 

=eSS£r~  f  -  w~uS^--r: 
o^.;^  fiS£H=v^^-^- ='^  ^ -^ 

»™  ^X.™  s«  i^t.X  i'  '"•™°"°<^'"«  •»'  the  Court  on  a  hearln. 
m«n"  St.  r  tf ^h^H^  ";  """""■  ''^  "'■■  '<■  A  Judgment  for 
to  neeeMlt."  ft.  till  ,f!L' f  """"''  "'  >»"«'«lo"  would  seen, 
tain  t^e. mount  In.im^  i,  .1 '°  "  '"  ^'"^'  »  reference  to  asrer- 
aacertalneruntll  fhT  »  1  ""•■  '""°"'"  '»  "*  --ecovered  could  not  no 
men    Sa-^'Ve/uted  ''°"""°''  '"  •"  '""'"'  "-'"  "■»  '"^^ 


I  KI-AIXT  OF  AI'PIAIIANCI. 
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43.  Where  nny  defendant  failn  to  Bpiw-ar  in  an  action  «-"  ».  u. 

for  rMovery  of  land   the  i.laintilT  shall  nol  be  entitled  c» 

locorti  anl..88  he  file*  an  affidavit  showinw  that  nuch  JJm.Vi..n, 
(Itfendant  was  at  the  time  of  the  issue  of  the  writ  in 
actual  adverse  possession  of  the  land,  or  obtains  an 
order  allowMiK  him  to  sign  judgment  as  well  for  his  eosts 
as  for  poasessiou  of  the  laud.    C.H.  080. 


44.  In  all  cases  not  hereinbefore  i  rovided  for  a  stnto 

\  '  'f  .)  cUlm  wlifti 


"  Hi,  II  .,    II   u 

I>  f'  rtc   TBI  .,■; 
(J'tfiini  '01 


,  anl  Mil' 


defence 

■d  down 

o  iBatio 

tefded. 


3.i4 


UJL 


'Ifcl/.,  ed  or. 
■^  »Ilvered 
'  be  beard 


mmt  of  claim  mnst  be  delivered 

Where  •  iMtement  of  claim  In  di  I    , 
II  dellrtred  railing  any  liaue  of  fact.  1 1     n  t 
;o  trial  In  the  ordinary  way:   but      i.  r,.  iij 

»l  iKt.  or  the  mere  proof  of  tbc  ,  uciou 

>uctl  evidence  may  b*>  f  Iven  by 

OQ I  motion  for  Judsment;    and 

■in  an  tlie  pleadlnga  belni  no:  d  flom-u 

i-ro  (OPi/«'MO  on  a  motion  for  JutlRnicnt:     p.    , 

Where  tliere  are  lome  defendant...  i.s  t„  »u.  •.  i,f:   ,  „t  fa,.  »~,  .„ 

« .rll.  and  other  def.ndanu  a.  to  «l,.,m  tte  a,  1.  „  "      4  di.ZiS 

of  0.  motion  trfr  Judgment,  It  I.  uauall,  MvL-  ul.  ,o  n,.u7forTSr 

Z"/^?'  ""  """  ■"""'«""■  «  ll>v  ■,..',.;    ,t  th,.  .iclon;  where 

.Wendant  I.  entitled  to  notice  of  the  motion  be  ebould  be  .«Ted 

r;:  t  '^•'^^6.^"  "■"•  ■• "°  '■•-  ■"  '•-  -  •«  •"■ --» 

™,w7  V"'"°«"'  »'  "•"■»  '•  delivered,  on  default  of  defence,  a 
ZX^^m',^™','"  :""'"''•  "''P'  '»  "«•«  "«"  '"  which  b* 
2T.h„^         """"  '"  "•"  J""*"'"'  '»r  default  of  appearance, 

S«»''r«r'35Va'n"d"„"ter'°''""  "''  '■'  •'""'  '"  -'"""'  »' 
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CHAPTER  IV. 


Time    for 
appeirftnce. 


Service  out 
of  Ontario. 


APPEABANCE,  ETC. 

45  When  n  defendant  is  served  within  Onturi,,  |,,, 
shall  appear  within  ten  days,  including  the  dav  of  se,- 
vice.    C.R.  ]fi8  and  130,  nmcHfifd.  ">  oi  mi 

It  is  made  clear  by  this  Rule  that  the  period  limited  for  «„n„nr 

c.  I  rri:t^^'^^z°'  ---'- '-  -"- -  -=r;i 

apply,  and  .he  period  „a«  computed  '^JZe^      'ZV:'V: 
«.d  Uclualvely  of  the  laat  day":  Bo,*  „,  fl.  y,  j.  ,.  i^^;,',"',/'; 

tJnZI'  °'  '"""°  '''  ""'"""■'«•  '"=  advertlaement  should  8perlt, 

;:;;^ur=rrr:::;'-^--ii--™'s.i- 
£d';^:y.!i:%?rrorarr:r  ^iifh  .^urr^ 

order  according  to  the  distance  of  the  place  where  irvl"  Is  to  be 
No   85  '°™  °'  """■   ^«  ^'»-  «»:    H.  £  L    Form- 

an;?d;;ndrnTo'ur„?X  IZdlXn^uldde?"""  '"=  ^'"'''""'-' 
rent  writ  according  to  Form  No  "2.  Id  tf?  "'  ^  ""'*'  "  '°°""" 
Cau;  1893,  2  Ch   62    T>  I    7  Mn    i  T"""  '''  '=""^'>:   »"»  Dickson  v, 

App..,.„«,       46.  A  defendant  shall  api)ear  bv  filing  with  the  i)n>n(M' 

""  '»-•  officer  a  memorandnn,  in  writing;  if  he^p^ia ri  ,n  :;;n 

to,    stating  the  name  and  place  of  business  of  s.iol, 

do  ends  ,u  person  and  ..nving  his  address  and  naming 
a  place  to  he  called  his  address  for  s-rvice,  which  shnll 
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389 


Two  «ppeftr- 
nnces  for  iftmo 
'  'fendutt. 


npfoDdint 
appearing  in 
perBon,  Eub- 
"eqaOBtly,    op- 
poitltlDS 

solicitor. 

Addreso  for 
service. 


APPEARANCE. 

not  be  more  than  two  miles  from  tlie  offlce  from  wliieh  ■«•  "• 
tlie  writ  of  summons  was  issued.     (See  Form  No.  U.) 

S«  Eng.  (1SS.1),  RB.  77,  80.  81,  8,1. 

AB  .pi»ar.nce  entered  by  two  solicitors  for  one  defendant  is  not 
.nullity,  but  la  Irregular:  see  William,  ,.  Williams  10  M  «  W  178- 
1»»  V.  J*omp,o„,  I  H.  6  Eq.  7,  If  sued  In  a  wrong  name  defendani 
ibonld  appear  by  the  riKht  one,  stating  that  he  was  sued  by  the  wroni 

;°r  eoi'^see^!!'"";  '  "v*  ■'•  -''■'•  "'""'"  '■  '^-"'^om.  8  DowT 
P.  C.  601  (see  /.u,;-„ta  v.  l-o„„„.  38  W.  R.  474,  where  a  motion  by  a 
Je/endant  wrongly  named  and  described  to  set  aside  the  writ  as 
irrtpjlar  was  refusedl,  otherwise  the  plalntllf  may  proceed  agalns? 

zv"r^i^\r''- """"  '■•  """"■ ''  ^"''  ■"'■■  ^"""-  >■ 

Where  a  party  who  appears  In   person  subsequently  appoints   a 

solicitor,  a  notice  of  the  appointment  must  be  Hied,  and  served  on  the 

opposite  party:  see  HuU- m.    The  omission  to  do  this  Is  not  fatal  to 

?   .,      7T"  "'"'^""■■■»  «>»>«•  "  ">e  opposite  party   has  had 

mal  notice  of  the  appointment:  see  Jf,„on  v.  Oriw,  1909,  2  K.  B  341 

,i„:^„,""f'^"°''° .""""'''  '""'°"'  ""  "^•'^^  '»  "«  "  """Ity.  and 
tTL^J^^T  T"°'  ""  '"""^  -"^regarding  It.  It  must  flrst 
bf  Mt  aside  as  Irregular:   Uordon  v.  Hoarflej,,  34  C.  L.  J.   13,1   (Brit! 

.n.™"to„'nd''h,?,"'?^  for  service  given  by  a  defendant  In  person,  no 
on.  was  found  but  a  housekeeper  who  refused  to  receive  documents 
service  of  a  summon,  for  Judgment  under  Hule  67  by  putting  I 
...0. letter  box  was  held  not  sufliclent:  /i™i„,.^  v.  0,e...'.8  Sol/our 

Where  several  defendants  represent  one  interest  (eo    trustee  anil 

apw  by  the  same  solicitor,  and  It  they  do  not.  will  be  allowed  only 

•ra,  7  p.  E.  1»0,  but  where  a  trustee  has  really  a  separate  Interest 
•..hmhe  Claims  that  a  co-trustee  is  liable,  he  inay  revive  a  separate 
m  of  cosu:  WeH  v.  West.  16  Sim.  56.  separate 

Irr™,!',",'"?''''.,,"'""''"'''"''"'  '''""""'■  '""''•'"'■'  ""  "  ""ver  of  any  prior 

V  CT,  ,\\J-  ^-  '"•  '^'■™""'  ''■  '■"""""■  1  K-^.  n-  ^82;  ni..mo,„/ 

»vrrv„';",c?iVp'i.''°'''^nf '''T^' ''  ^'■-  "•  "■''■■  "'^  ^'-••*""' 

IS93  1  m  7,.,     A  •  '^"'  °'''"'''  •'•'*■■  ■"  P-  Si'  "'"""oftl  V,  .lil,,„ 

note.mpra.  pp.  348.  349.  '      ''■  ^-  •^''^'   "'^'^  "'*> 

■«  c^rSg:  from'^uu'",.''""^"  M?'  '^  "•"  "  "^''"  °'  ""^  ^'*'" 
'«»  L.  T.  741  '    "'■P"""'    "/  BoHfia.  1914.  1  Cb.  139; 

'•tteZTh"„"gh  l:;b""  "'"'f"'"'  "■■"  """"=  "»  ^  ^'■^  appearance 
"rutnongh  subsequently  amended:  /f„„mrr  v,  rK/ion.  10  R.  .-.i! 


Defeadftnta  in 
.■^ame   intermit. 


W»iver  o( 

irregularity 
I'y   Appear- 


I"  "T,^"  ,^,*^-f„,''"™''«'  ■"■^'i  "Ot  necessarily  wait  till 

1telallyairece?bv  ,h.?      *"  »■>  appearance,  and   where  he  Is  preju- 

anected  by  the  issue  of  the  writ,  he  may  appear  vralis   so  as 


AppcaricK 
BratU. 


Where    no 
addniB,   a 
Improper 
■ddreu 
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app»nuief. 
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BULKS  OF  COURT. 
■«..  47.  «.  to  compe,  the  i.lalntill  to  proceed  promptly  .ee  llcTaa«nr,  ,    •,- 

nf*»J^  V'V'""'""?"'*""'  *'°«**  »°t  contain  the  addr,.- 
ot  t  e  solioitor  or  the  defendant  (as  the  case  mnvT 
^han  not  be  filed;  and  if  such  address  is  ilh  son  L  ti  H 
tious,  tlie  appearance  may  be  set  aside.    C.B.  170 

See  Eng.  (1883)  R.  82. 

to  ^:^'::^t^Li::ji^zzs';::^T  'i  '^  - 

<Prob.Wy  S.  C,  5,  L.  ^  e^l/as't^.  ^^S;  "'v!   "V4  U^'^cl,/^;;,; 

48.  Where  a  defendant  de.sires  to  contend  tliat   -m 

take  .be  Objeetlon.-  lar,  v.  L„".  5  ?  R  38^  T?  '  w°', ""  ''""  '° 
Bon*  V.  Pfrpj.  1891.  1  Q  b  304  lit  h,'  ^"'''<-'"-'"l>on^> 
ance,  though  a  waiver  of  the  rl^h,  I  \^  ""  '""^"■"""onal  appear. 
Court  over  the  person  „.,Lh,*.'°  ""''''''  '°  ""^  Jurisdiction  of  the 
of  the  defendant's  right  to  obfer,'?i'  7"'"  "■"""  »»*  '°  "«  "  »'"'" 

the  subject  matte  Xe  ^cZ  .«  mif f^'i"^,  °'  ""^  '^''"'■'  ""■ 
129.  action,  see  Wilmoft  v.  Jfcfarlone.  32  C.  L.  J. 

owictif„°";o'""the'i.^Hrr  ^'°- """ '"""'""' '••  «<•"<"■"•  -"p™  fe 

but  he  English  prrctcf^.Hr*".."'''':!''  '°  ""  '""■'»  •■>■  ^'^'<-"«: 
posed  of  T,LT"Ti  7X  ,  "e  "Wection  to  be  raised  and  dls- 

as  to  pleas  In  abatemeM-   .    .    ff"'''""'*'  *""   "■»   'o™^"-  P'-''"'^ 

Mona,  Vear-ants'rr'The'-V^a.^'/pSct  -«'-  -P-"".  con.- 

•Sk  be  a  :rowstnara;p»rt;^asTpn;';:id'"'rr^r^ "  "■"  '■"-"^'^  •" 

be  used,  where,  tol-  some  reason  if.  ^  '  '  '°™  "'  W""""'"  '» 
question  whether  the  "a^rcan  hi  i  °°' ™"'"'°lePt  to  detarmin,.  the 
bearing  Of  the  Mtlon     So™.,?     be  brought  within  Rule  2f,.  until  .he 

of  fact  collaleraT to  °het.T.  7'",^' ■  """'""■  "'"'=-"'»  '"'°°  "  «■"""« 
ollateral  to  the  Issues  In  the  action  which  cannot  ronsenupntly 


CONDITIONAI,   A-'PEARAVTE. 

bf  made  without  a  trial  upon  oral  evld«ni>p     Tho  n^..4i.>       i 

Coort.  of  rcqulrlni  the  plamtllr  to  prov,>  at  ih.  hearlne  the  tatt^ 
..c«.rr  to  hrlng  tk<  caM  «lthln  tlw  provision,  „t  ,„,  law  permitting 
*n^ce  out  o(  the  JurlKilrtlon,  and.  in  default,  to  submit  o  a  non 
™lt.  Experience  has  shewn  that  It  1,  only  In  rare  ea«e,,  ,.  Ht  this  or 
aw  .Inllar  expedient,  .hould  be  resorted  to.  it  being  generally  desir 
able  to  determine  >he  q»esllon  of  jurisdiction  once  and  fur   ill  at  the 

Ml!^T%'Tm.  ""  "''"'"■■■    '"'■'■  """"«"■'•  '■■  "''"-•'//  > 

Where  It  appears  clearly  that  the  defendant  out  of  the  Jurisdiction  Wh,.„ 
::=s  been  properly  made  a  defendant,  leave  to  enter  a  condl  una"  "-i"--- 
jpiiMrance  will  be  refused:  Btti,,  y.  I  ,iiv,rsily  n,tal.„.  tj  o.  W.  N.  ■■I'. 
The  object  of  obtaining  leave  to  enter  a  conditional  appearance 
..cording  to  the  English  practice,  appears  to  be  to  obtain  time  I 
more  to  set  aside  the  writ.  Where  a  defendant  is  served  out  ot  the 
;ar>ailc  on,  it  will  often  happen  that  the  time  for  entering  an  appear' 
:,n«  .III  be  UP  before  the  defendant  Is  In  a  position  to  move  to  it 
asl  ethe  writ  If  he  enters  an  absolute  appe«anee  his  right  to  ex.eM 
I  .'.f  1  "h"""  "  l'."""'  """  "  ""  ""'"»  °''  "PPearance  he  run, 
mi!  dilllcility  he  must  either  apply  for  leave  to  extend  tl.e  time  f,^ 

rrr'.T  """"°  "^'"  '°  """  ^  oondltlonal  appearance.  Hat^ 
.ns  obtained  leave  to  enter,  and  entered  a  conditional  appeaonc,  i,. 
m«st  hen.  according  to  the  English  practice,  move,  within  a  reason- 
*  time  ,u.™any  ten  days),  to  set  aside  the  writ.     If  he  d^'not 

ZXr^TT  ""■"■I',-  '°"''  '""'■  ■""  ''"P'--''^a°™  becomes  absolute 
nd  he  I,  no  longer  able  to  object  to  the  jurisdiction  ot  the  Court- 
S"- fewer  v,  K,.rf„„.  wi.  1  K.  B.  21-,:  lo.i  L,  T.  841 

2':°zi  rtrd:rof'""'""^""day~°of'' '" ""''?  '■■""■'„rj-^ 

•^rwithon.     rejud.ee  to  his  rlght"'?o^  dispute  the'  uSr    ^ 

^..e  Court  In  this  action   lor  „,  thr  ms,-  m,w  hn."     Whether  he  may 

fcpute  the  jurisdiction  by  his  defence,  or.  as  In  England    Is  MmUed 

moving  to  set  aside  the  writ,  is  not  stated.    If  he  may  dispute  the 

r miction  by  his  defen.,..  then  the  preliminary  question  o    Jurlsdic 

^'rh:n°ilS:rei"' w?  °'  ""  ""  ""^  ''''''''''  "'  ' "'"  "n  th  m  Jita 
t  ^der  anowtn  ^T  "  '""'■"<'^"'  ""'»<■'>  '"  Chambers  to  set  a»id1 
■  vice  hereof  on  T"  °"i  "!  '""  Llrisdlctlon,  and  the  writ  and 
«.  ie  the  „rl;  H  ,  *™"°''  """  ""'  ''"""■  •""<  ■>"  Jurisdiction  to 
1,1^  •  ""''  ""■  "°"™  '™  ■•<■'"»''<'•  "'"V*'  to  enter  a  condl- 

iict  rra";;""/'?. """""'  ™ ""'  «'■'»-"■' """  <»«■  nu-ionor 

"Z  1»^JT,V1^^  '*•  '"'•  '*'■  »"""  ^  ™""l»"nal  appear. 
-'Wclw.  renin  f  ""  ■"'""'"  '°  '^'  "=""'  ""«  """  »'"">•"■« 
1»e,to„  ot  inrilrH  ',""'''''    '"  '""'  '^"•^-"^•"ces   whether  the 

al™  the  ir,  °.*°""'  ""'  "'  "'»  '"""■""'■  "■«  <l«fendant  having 

r'Sng'  „'«  l°s"Lir,h   "'."  ""'"■»""•<'  »««'"^'  blm.  and  the  ordef 
■nleM  ne  order  1  ?'''""'  """  "''"■  '"^-  '"m-lmng  unreversed, 

'"ntlngency  '"""'°'  "■•^™'"J   n^'^t^  a  defendant  from  that 

''e?il"eany  no,h,?',""'l  ""^  ""■""  "'  "  '""-""onal  appearance  go, 
sppearance  should  vary  fr,m  the  English  practice. 


391 


3!V.> 


When   ap. 
pe«r»nM 
may   bn 
entered. 


Kjectn-.e 


RULES  OF  COUBT. 

The  power  to  allow  a  conditional  appearance  should  be  cxerciaert 
only  where  It  Is  doubtful  whether  the  plulutUf  Itai  brought  or  ,..„ 
bring  himself,  within  WiiJ,  25:  where  a  case  Is  shown  to  be  wlt'hli.  iliat 
Hull'  there  Is  no  reason  for  allowing  a  conditional  appearance  x 
defendant  served  out  of  the  jurisdiction  and  not  moving  to  set  Midt 
the  order  allowing  buch  service,  was  refused  leave  to  enter  a  n„i(ll 
tlonal  appearance,  and  the  Court  on  the  application  determlni,!  il.e 
question  of  jurisdiction:  *'(on(lori!  foiulniition  Co.  v.  Wallh.in  Z 
O.  L.  R.  046:  but  this  Is  contrary  to  the  English  practice,  under  wiiijh 
the  leave  Is  granted  In  order  to  enable  the  defendant  to  move  i„  «, 
aside  the  order  allowing  service  and  the  writ,  etc.:  see  »upr.;. 

The  object  of  a  conditional  appearance  Is  to  raise  the  gueslloi  of 
the  jurisdiction  of  the  Court  over  the  defendant,  and  It  cannot  b..  „nd, 
use  of  for  the  puriKisc  of  objecting  to  the  regularity  of  the  proc,'.,! 
logs:  Xational  Trust  Co.  v.  Toronto  Uuimint,;-  Co..  i  o.  \V.  N.  ■.•■■■ 

In  BttVSOH  V.  Grrman  Union  Insurimce  Co.  10  O  I.,  R  'IS  a  rontii 
tlonal  appearance  was  allowed,  and  It  was  ordered  -  that  'the  plalntin 
do  prove  at  the  trial  of  this  action  a  cause  of  action  upon  which  ,,„ 
are  entitled  to  sue  the  defendants  within  the  Frovlnce  of  Ontario  lo 
recover  their  claltn  In  this  action,  and  In  default  of  their  doing  so 
that  their  action  be  dismissed  with  cost..."  and  the  plaintiff  h.ivine 
tailed  at  the  trial  to  prove  such  a  case,  hi,  action  was  dismissed  J,",' 
see  >«™,.r»  Bank  of  Cannon  v.  Heath.  :)  o.  W.  N.  692,  where  It  .„..„,< 
to  have  been  assumed  that  wl-hout  a  conditional  appearance,  or  special 
order,  the  like  result  might  be  attained:  scd  ,u„rc. 

49.  A  (]ofendant  may  apiieiir  at  anv  time  before  iii<|.' 
ment.    C.R.  i75,  amended.  '  ' 

See  Eng.    (1S83)    R.  92. 

For  the  time  limited  for  appearance:  see  note  to  Rule  4.1 
Former  OR.  IT.",  provided  that  where  an  appearance  was  enl.r. 
after  it  w,s  due.  notice  ot  It  had  to  be  served  on  the  plalntllT. 

Fol?  °L°°'!"  "'.f""!?™-"^? ."'"  "'  '"""I  '"  P°™  No.  7:  H 


L.    Forms,    No.    106.    Whether    this    „„u,.o    Is    now    ossentlal    se, 
doubtful.    I,  may  be  that  the  form  I,  Intended  only  to  apply  ^o»,:" 


judgment  Is  in  time:   Harna  v.  Andrews.  3   J    f    L    J    "I-   anrt  ll,e 
i^ogan.  1,  p.  li.  219.    sj.e  ji^j,  ^j,jg  ^^  j^^j^_  _.g 

pro"e5"  aTTrn?  h"?  ,""■"    ""'"'"  ■""  '"^  """""«  neverlhele... 
but  merelv  IrreZ  ,  7"  """*"■  '""  P™«e<llngs  are  not  null, 

v    cZ's    Dowl    ,'-r'l  '"  ''■■'"«"'"">'  »">■  "0  -alved:  see  .i„a,.r 
wooagatt.   1   B.  4  c.    ,9:    but  under  c.   K.   17.",.   where   notice  of  ™ 

Hamilto,,.  13  P.  R    461.  ""'""^    ""■"""'''  "'•>'   '"■  ' 
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join  witb  the  landlord  In  a  stalmient  o(  defence,  was  held  re.i.i.r.  .  ,     .- 
'Jurini  \.  Cameron,  10  1'.  R.  496.  "^  reiular.  Buln  »o.  »i. 

.ilthoogh  an  appearance  niaj.  „nd«-  ihi«  Jiul, .   ix  entered  at  anv 
,!,»,  be  ore    Jndgment.    jet    the  defend.nt    „„.v    be  prooTuded   ,r„m 
pullim  In  a  derencB  after  the  proper  time    by  ths  nl»ir,Mir.       .. 
me  pleadlno  closed  under  Uule  ll'l.  Plalntirs  noting 

50.  A  defendant  uppeariuR  to  a  writ.   i,„lorsed   to  Ln,.„.„„„  ., 
le^over  a  money  demand,  may.  in  his  appeantnce.  state?:';.;-/;, 
that  lie  disputes  only  the  anioniit  claimed      Tlie  plain   ""°°°'  """■ 
tiff  may  thereup-.n  proceed  to  take  an  aeoonnt  of  the 
amoniit  due  to  him  before  the  officer  with  whom  llie  iuds 
raenf  is  to  be  signed  on  four  clear  day.><'  notice,  and  judl 
inent  may  be  signed  for  the  anionnt  found  due.  or  the 
plaintiff  may  move  for  a  .indpment  of  reference     C  R 

For  Form:  see  No.  8;  H.  *  I,.  Forms.  No.  112. 

Actions  upon  a  mortgage  are  specially  provided   or  by   H„l.  46-  Mor,„,, 

-I- .■;.;■•;  •  "• "» "  ■■  -"-  '• '-""  "■*  -  ■" 

•nJ  note  to  :iu,e  1,17  '  •"»'•!"'".  1  Ont  Ap,,.  613, 

liifamil!-  ;^  ''"'7'''''"* '"  ■■"'  ""ti""  f"'-  *-«-er,  mar.  with  d„.„<,.„, 

the  f  '^'  ^"  f"  f'^""«-l'"l^'">'->nt  that  he  i..  lenant  ^^^^^  'Z. 

Vhl'  :V^''  '"'"l  "■•'■"-J  in  tl-  wit,  to.^ethcrSrv"- 

,,tl         1  ,       '•'«■•''"'•  ""'1  mnv  take  tlie  i)r,  ,c...liii.rs 

"P  I'uc    Ln    "."■  ;  "'■'\»'?^'«i»""'"'f  «nl  "onsent,  and 
''is'n.  a,„]  may  „l,tam  a  writ  „f  assiirnmenl  of  dower  but 


»* 


writ  of  ««. 

i>i]fnmpnl 

IhfTfan 
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shall  iiot,  without  an  order,  be  entitled  to  tax  or  recover 
the  costs  of  the  action  or  judgment  against  the  defendant. 
(2)  The  entry  of  a  judgment  of  seisin  and  the  takiiii: 
of  proceedings  for  the  assignment  of  her  dower  there 
under  shall  not  prevent  the  plaintiff  from  procecili," 
with  the  action  for  the  recovery  of  arrears  of  dower  »" 


Dow«r    judK- 
mpnt  for 
•eisln. 


iSJr.',;;"'  ,*^  7  -^^^  *''*  tJefendant  has  filed  and  served  suoli 
acknowledgment  and  consent,  and  the  plaintiff  does  nut 
within  3  months  thereafter  sue  out  and  cause  to  be  ex 
ecuted  a  writ  of  assignment  of  dower,  the  defendant  ma'v 
Dy  leave,  sue  out  such  writ;  and  the  writ  shall  be  as 
nearly  as  may  be,  in  the  same  form  as  a  writ  sued 'out 
by  the  plaintiff,  and  the  like  proceedings  shall  be  had 
thereon.    C.  R.  177  and  178. 

DoZ\':.7^,T^;^°^''"''  ^"  "  ""^  ^'""'"''«'  "»'  ^»^ 

ClauB^  r:>  was  introduced  in  Con.  Rules  t8M.  to  meet  the  rte 
I'lns/.  ,  p.  H.  1S4.  whlrh  ierided  thu-  judgmeD'  nf  seisin  i>  ,JZ 
«lve.  and  when  signed  tl>,  defendant  ca,;„ot^e^:^eedi  a^in™  or 
damages:  see  also  H„rvey  v.  F.-„„all.  31  r.  P.  2»  ri«.eTa°e'  ° 
therefore  no  longer  to  be  followed. 

w'™T.'v.bl,,  ,„   "  J"'^    "^W  'n  "*«"  V.  Fisft,  4  On,.  33.-.  that  a  dowre-  m.v  r, 
0  er  damages  as  well  for  „,■«„,  „rofl,s.  as  ,..r  detent^n  T«ln«  a  , 

0  ,     ISGo"    An  aeMo  'f " r"""" ,''"''  """  "-arable    befTre   1, 
luil     I8o0.    An  action  for  dower  la  under  The  Jud.  Act  to  be  carri.d 
on  the  same  as  other  actions  for  recovery  of  land-   the  rlrh,  ,  ,    Ira 
ages  »„„M  appear  no,  to  b,.  affected  b,    the  change  In  tt  ,, 
PocedtMo  to  obtain  them:   but  see  0»«  v.  M,.rrtl\  On  .  I-         .• 

z^:^-,zr:.  i,sc'n  t^zr ""-" """  ----  - 
after  :^^z:Ti^.  '°4  r^r  %  r'^""°r'  ^"»"  ■'" 
?^Zbrr;;^d:';:if^£!:~^^.'^".-'- 

^o.«.».  15  on,.  „l;  even  .hough  dem':,rd™,;;?de.'and-r:f;sed""r"  ' 

As  ti)  whether  damages  a 
the  freehold  from  the  death 
QUnre:    see  Kyan  v.  Fiah. 


■  to  be  corapu,ed  agaJnst  the  tenant  of 
'  the  husband,  or  the  Jale  of  d^Kind 
sujtr'i. 


en,ltle  the  ivl,i,,„   .„  .^  '^™""'W  ^''''"'-   Is   not  alone   su(B..Ient   to  Jis- 

or  tie  vendee    1    such  T^ZT"""","  "'  """'••»"«■  olther  b-    tite  heir 
land:   «.",t;  v    ^oo^; Ts  c'^lt  °'  """  '""  "  ""^'"-^l-  '»  "•" 


5*.  An\-  pi 
prwdins:  ni 
-Wl  in  all  .< 
i<'fendant:  if 


w-..^i*i^ww^. 
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63.  In  an  actiou  for  ilowpr  tlm  in^.n  ..  i 

11.1  uunir  IMC  innilliird  or  other  ner-  »«im  bss* 
son  under  whom  a  tenant  in  i.ossession   ,vlm  i        *    i 
i™.nt  of  the  freehold,  hol.ls  or  onten^   i„   . ""'  "'■'" -""t^ 
.ion  , nay,  without  leave,  appear  a"d  X      '.rfiTn^ •""-'-"■■ 
rthh,sappoaran,.e  an  affidavit  that  he  is  tena„".,f  Z 
tre^hold  and  ,.,  a.lv,,ed  and  believes  that  there   ,L^ 
^ound  for  d,,«p„t,«,,  the  plaintiffs  Hain,  to  dower!  C  R 

53.  Any  person  not  named  a.s  a  defendant  in  n  ....;.  f 
Ihe  recover!    of  fonH    ™  .,,     '^'™"""' '"  a  writ  for  App,.r,„„ 

mna.  hy  flimjr  with  his  sri-'arancp  an  affidavit  «tnf  """"I ""' 
.n,tat  he  is  in  po^ses.ioi/ either  In  himse  f  Ir  h^""'-'"  * 
tenant  fas  the  ease  may  he).    C.  R.  ISO. 

ThI.  ffute  In  p,rt  rorrespond,  with  Eni,.    (]88S)    R.  9,5. 
For  form  of  affidavit:  m-  H.  4  r„   P„mis  N'o.  lir, 

ofthlsMf:  for  "xaLlJT™'   ?!      ''    '^""■'       "'">l"    "■>'   meaning 

.....  hi.  n,o„^^'ro::"';,rr,Tr.™,„°jTr,'°'; '" --o^^"°" 

.IM  Horn,  V.   .Sm»Hi,..   2  jr    c    I      T    "I"       t^  ^  ■'■    '""•    "''' 

■«.>»rj-  to  apply  tor  leave   to  u,fen,i.  ""'      ™""'  "   """   '''' 

•  •^'°.'u.Tn^tr";:i'"oia"i±"''':  tt  '-^  ''^"■■""'"'  -- - 

-.Of  kim.  mlRhtun'^erTortr  rV°i.';  1TT'°"  '"''''■™''- 

•«..:  «vn<5or  ro™Jr%.Lt,,f'';"'o:"  ^r'-r'""'!'  ""^  ■" 

"'TTJip,  UCR.  1  K.  B.  162.  '"*'"■   -'  °"<     '■•».     See  aI»o  On;,   v. 

"- .;sr  ;ir;j^  ^"^■•■^  - -- "' -'^«-- -» ^^^ 

'•-"■T  >.  Wa™,.,,,  M  I  T    20,        '  """  '""""•"'"•ins  then,:   .ee  also 

Pridti  ,'?!ir"\"'!l''J""^  ""  "PI'^«'-'"">  under  the  two  ,  „      , 
haTin  ^„     r-    ^"  ^"'^^'^'^^  Sive  notiee  thereof,  and  r-.n'„ 
lofend«r»   :-"l«-'n>>ent  proeeedin^^s  be  name.l  as  a  party  »'■  ™°i  » 
"endant;  ,f  notiee  of  appearanee  is  not  forthwith  gWei  ?."»"*"' 
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»•»•■  the  iilaiuliff  may  proceed  as  in  eu»e  of  nouappearano.. 
t  .n,  183. 

.No.ToV'"'"  °'  """''^  °'  ""'*'"''°<'"-  "■"  """""  N"-  7;  H.  «  L.  Form., 

The  notice  >taoi.ld  of  cour.e  be  Hven  td  tbe  plalntlir  It  he  ..„..  i. 
peiwu.   otherwLe   to   lili   ■olldtor.  '  '" 

66.  Any  person  appearing  to  a  writ  for  the  recovcrv 
ot  land  may  limit  his  defence  to  a  part  o.ilv  of  the  lan.i 
deseribmjf  the  part  with  reasonable  certaintv  in  liis  „„' 
pearanoe,  or  in  a  notice  to  be  served  witliin  four  dii w 
after  appearance.    C.  B.  184. 

Compare  Eng.   (1883)   Ra,  98  and  99. 

For  Form  see  No.  9:  H.  t  L.  Forms,  No.  113. 

THIS  Itutc  haa  been  held  to  be  applicable  In  an  action  of  dow.r 

o.be™,s"e°to:''r  ,omT,r  "'"''  "■'  "'^"""'  "  -"  --  '"  — 


*      Uvit  10 
I      :.lfi    hy 
defend in I 
with  kpppar- 
ance  to  spcci 
•Uy   indoi*B,-il 


writ. 


Discovery, 


App»ftr«nc« 
not   to   be 
received  with 
out  affldavit. 


he    af„  ^  /,    '  '"'  "Pl*^'"™""'*  «t^>  an  affidavit  ,1,:., 

c    a.s  a  «ood  defem^>  upo„  the  merits  and  shewi.,  tho 

natu  e  ot  lus  defence,  with  the  fm^ts  h„>1  .ircumsl. m,r. 

Plaintiff      n       mT-"  "''^•^'  *"'  ^"'"*'  "'^'■"'^i'  "P""  'l'^' 

plamtiff.     I  ]„>  affidavit  may  be  made  b\  the  defendant  »i- 

by  an}-  one  luning  knowledge  of  the  facts    ""'""'""  '" 

(2)   If  the  plaintiff  so  elects  he  may  then  treat  tl„. 

t'u'r'uT" "'":,'  *•".""*• '-""'  ti- affidavit,  as ..,': 

notice!^- t!'  .r'''  ?'"'  ""'-^^  ^''''''>  ^'^-^  davs  serve 
itk  I  t  o*;'f  f"  ■'"'■'>  '■«^«  t*^"  defendant  shall  be  c,i 
tilled  to  21  days'  notice  of  trial. 

,Jul  ^''^"..P"--'-^  may  then  have  discoverv  and  shnll 
make  production  as  in  ordinary  cases. 

neitL"  *''^f'^*■«"''•'""  f«ils  to  file  an  affidavit  the  ap- 
peaance  shall  not  be  received  and  the  plaintifT  shall  I'e 
entitled  to  si^n  judgment  for  default  of  appearance. 


IIVEABANCE  TO  8I'EllAr,LV   INIXIHHEI)   WRIT. 
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(5)  A  (lefenilant  may  obtain  leave  to  deliver  n  state-  ■i.  «• 
ment  of  defeiic-e  setting  up  any  fnrtlior  c.r  oilier  answer  »....m..t 
to  the  plaintiff 's  claim.    New.  otd-hnc. 

(6)  An  affidavit  Hliall  not  he  necessnrv  wlnre  an  ap- 
pearance is  entered  by  the  Official  Ouardian  for  jin  in- 
fant or  lunatic.     (See  Hiilcs  of  L'4th  Deceinber,  lf)i:)). 

Where  the  defendant  Is  a  corporation  p.n  alBdailt  by  one  of  lt> 
oOnra  havlBf  knowledfe  o(  the  facts  would  ajmear  to  l)e  a  iufflclent 
olinpllallre  with  tile  Kuli  :  see  ««(,•  i!)4. 

The  deponent  In  Ih,.  aHldnvlt  l.  ll„l,|e  to  crose^xamlnallon  cherfon 
»nd  It  the  plalntIB  ran  thereby  establl.h  by  hie  admlwIonB.  that  the 
«llwl  dfffn-e  l8  not  well  founded,  he  may  forthwllh  move  tor  ludi. 
ment  under  Kiilc  57.  '     " 

If  the  plalntllt  In  unable  to  extract  guch  ndmUslon  Irom  the  de 
mm.  then  he  may  proceed  to  a  ipeody  trial  of  (he  artloB  a.  pro- 

The  .I.K  Islons  under  (V   K.   60:1   In  regard   to   the  defendants   affl-  ^„..,,,     , 

03  Ihe  amdavlt  was,  ordinarily,  r,-gulred  to  be  made  by  the  defendant 

Imselt.  wh.Tv  he  «a»  a  perron  who  e.,uld  make  an  atndavlt:    Uuir- 

».«1  >.  inr.rt   ,;.   K.  f«»Ie  VO..   ■>■;    W.   n.    :0S;    .S'*,.,/„,-,(   V.   Loulh    ,;.■ 

K.      1    u     '^  ^'''  '"''  "  '  ""Voratlon,  the  alBdavIt  was  required 

10  be  made  by  n,  proper  om.er  disclosing  the  defence  of  I  he  defendant 
corwratlon    lb.    The  affldavlt  would  not  b»-  Insulllelent  merely  because 

11  oontalncd  only  hearsay  evidence:    ff,.rrl,,oii   v.   Bott,nh,lm.   26   W. 

A  simple  allldavll  of  merits   Is  not  auHlclent;    the   affldavlt  moat  «„„.  n,u.. 

t     tZinf  f"'*;  ;■'■■•,  ""■*  ""  "'""'■^-  '""■  *'"  ™>«  reason  ""'".a. 
orttoklng  that  It  exists  In  fact:   (■„;«„,  v.  Hi.kok.   11   Ont    App 

,.■•"«■  •   "*  °''°  ''"<'"•   I  *''•»'■■  I'h-  fa    48     W    .\ 

'^rT  »;  i'  *'"'•'"'■    '"^^    '■"   l»   "»>   '■"ongh   for  defendant    to 
n,rL    ,  1      ""'^  '  "  "'""  ■">">"><!•■     Uoubtlesa  If  It  vcere  true  that 

L  ,^',l»h!  not  enough.     Vou  must  satisfy  the  .lodge  that  there 

T,S1J  ,*™''°''  '"'■  "»»■'"«  '"■     S°  "SaIn  If  you  swear  there  was 

.ou  should  bfailw       ."^  I''-'   T'"   ""'"■   """"•   "   ^""""•••I'li  that 
mere  «ale«   ,b  ri     ."  ■"""""  ""'  """""  "«  '"ontloned."     A 
In  ioiicto,,  ,|.  (•„„„,„„„    ,,,,     ,.    y„rri,    II   r    I     -c    .... 

=^.^:;xa^r-s.~r:;^r::He— 

■  '*"  '"  "'*"  J°tK™«-nt  was  granted:  flo»„  v.  Oiltoplc   SJc   L 
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■>!•«•. 


Wbkt  de- 
'•Bdlnt  rau8t 
■b«w. 


When 
coQnter* 
clklm 
■aftde&t. 


■VUU  or  COUBT. 

J.  394;  but  H«  KoMnfOH  v.  fiHHtr,  lod  L.  T.  722-  Ja,i,l,M  .    » 

17  0,  L.  R.  496;  Co,l,l  v,  i),/„p.  .,;  L.  T.  JIO  ""' 

Uav.  t>u  granted  to  .In  ludimmt  agilDU  •  firm  on  >  .net.i„Mv 
ndorwd  writ,  notwith.t.ndlni,  that  one  of  the  p.rtm-r.  ...  t^,  ' 

3,3,    but    In    lurh    •    CM.  the  Judfm.nt  .hould  not  b.  aialn.,    ,/ 
firm  ,.ner.llr,  but  "a.aln.t  the  flnn  other  than  th.  Infan?"    1     ,' 

A  Judiment  obtained  agilnat  a  partner  under  thta  Bm,  i.iii,.„    1. 

O    as.'j^T'jJsTl."!,'-""",'."^  T"""'  '""'P-'""-'  under  R.  a 

the  company  were  peraoiall,  llaZ  -  ani  a  mS.lon  Jor  ,1::;'  °' 
agalnit  tbe  company  under  former  C  H  rtni  S.  a,  .  J""*"" « 
o</«.-.  Oenera,  m...  Co.  v,  Tal°oZ"wL\o\  O "  "r "o" ' ^  '■"• 

^':.;:^i£?iov£?H\r------»f 

.«e„t  appear  and  Ldi,c„™d,  a^f .17""''  °'  """»  '»  """' 
where  on  the  1i.rlo,u.d  fl«,  a  irfabl.  1..?  .!.  ""'  '"  ^  """'  ■"" 
l«  to  be  awarded  Judment  only  ihl!  f.  "'"■  ""''  ""  ^'""'"1 
the  fact,  set  up  byTe  defend.m  ?H'  f"""''  •""■  """""»«  "" 
not  amount  to  a  defence  ?n  law  1.1  .,^  v^,;  '"'"  "^"'•"■ele.,  do 
15=:  Well.  V.  Anco,,  Z*  Jk'b  iA^r^',',''''  '"'"•  =  "■  "'  »■ 

tlon''  bTwh^re'MT.  ^t^n  Tf -"f '"^  "^  "^''^'  ""  "'«  ™- 
lmpo«lble  to  decide  Ihl  up^n  JmZt'^  T  "  *"  '""'  '"  "« 
JV.  r.  V.  Perez,  e  T   l!  R   3C6  "■"•""'":     '''««^rn    JTol.    Bo„v  „, 

■n  the  dl,cretlo„  oMhrtdK.  .^rr,''"'""  '"  "»'  <"  ■■'»'«  »"' 
*from  V.  frie.f.  49  l!  J   C   P     ^4   TT  ^■^':■  '*''■  ^    "'"■  ««:  «»• 

.™^n;*b:."oTj^'-f„-^t;r„?°i"'  rr^'  "■»  ''^'"'"°' ""' 

•>"»):    and.  If   .utile  enHrlntt^'wltt'^b*"'-  "'""'■'  '"  ^'""" 

^':  :r^^ur -£°i:fl~  - "  thV^o^r:?..: 

"P  ..  .  aefence  to  a  Sa't^d'  r^r  o'n°  f 'bT or^brnT  p^ 
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n«flnr.  L.J..  In  Antlo-llaHan  Bamk  v.  Willi.  38  L.  T.  1D7  80  Bait  H 
•btrt  tb<  dtfandut  bat  a  valid  mi.oS  imur  than  tha  plalnUra 
Jiim:  Orooat  ».  Halktoar,  41  L.  T.  Ml:  and  •«  Bowyear  v.  /ibnk 
iM,  I  Q.  B,  D.  S40;  Oovernmml  Co.  v.  th'miucy.  so  U  J.  Q.  B.  1»»- 
or  wllere  a  counter-ilalm  la  art  up.  maiutlon  may  be  alayad  tor  K 
Slick  ot  tha  vlalnUra  rlalm  aa  equala  Ibe  amount  of  tba  countar- 
ilalB.  inbjact  l«  tba  dafendant  porlni  tba  amount  Into  Court  ■  Ww*. 
a<ia  V.  Lloyd  BroMUtiro  Co.,  IMt,  1  K.  B.  M8 ;  M  L,  T.  477. 

la  ghfrhtrd  V.  WUkiiuon.  «  T.  L.  R.  13.  Judmant  waa  itrantnl  lor 
u  uioont  admitted  to  ba  dua  to  plalntlS.  but  ozacutlon  wa.  itarad 
11,"  ifttr  tbe  trial  of  tha  countar-rlalm :  ilmllar  ordara  hara  bem  mada 
In    murlo.     8aa  alto  Kale  117. 

*  claUn  for  Indamnltir    afllnat  a  third   party    will    not    autHre;  „.,„  ,„ 

ilil,  Mi  1  Cbarl.  Cb.  Ca.  Ui  nor  a  promlae  to  give  time  without  *  '''"" 
coiilderatlon:    WooMon    v.    Bainn:    W.   N.   187«.    74;     2  Charl.  cb. 
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Bute  B7. 


KULES  or  COURT. 


CHAPTEE  V. 

MOTION    FOR   JUDGMEXT   OX   SPECIALLY   INDORSED   WRITS   A.ND 
IN  ACTIONS  FOR  ACCOUNT. 


Motion    for 
final  judg- 
ment on 
speciallj  in- 
dorsed writ. 


87. — (1)  Where  the  defendant  appears  to  a  writ  speci- 
ally indorsed  and  flies  the  affidavit  required  by  Kulo 
56,  the  plaintiff  may  cross-examine  upon  such  affidavit 
and  move  for  judgment,  and  if  the  Court  is  satisfied  thiit 
the  defendant  has  not  a  good  defence  to  the  action  on 
the  merits,  or  has  not  disclosed  such  facts  as  may  In- 
deemed  sufficient  to  entitle  him  to  defend  the  action, 
judgment  may  be  given  for  the  plaintiff. 

(2)  Such  motion  may  be  made  in  respect  of  a  cause  of 
action  specially  indorsed,  though  the  writ  may  also  ho 
indorsed  with  any  other  claim. 

(3)  On  any  such  motion  any  amendment  of  the  wii; 
which  migi.  be  ordered  on  a  substantive  motion  may  hp 
directed,  and  judgment  may  be  awarded  in  accordance 
with  the  writ  as  amended.    C.R.  fi03.    Amended. 

This  Rule  lias  changed  the  pfactire  heretofore  prevailing  in  re- 
gard to  obtaining  judgment  on  specially  Indorsed  writs.  Under  for- 
mer  C.  R.  603.  on  a  motion  for  judgment  on  a  specially  Indorsed  writ. 
an  affidavit  of  the  plalntlil  or  of  some  one  who  could  swear  posi- 
tively as  to  the  debt,  or  cause  of  action,  and  stating  that  in  his  betiff 
there  was  no  defence,  was  required:  but  this  no  longer  appears  to  bt^ 
necessary,  the  onus  is  cast  on  the  defendant  of  showing  in  the  first 
place  that  he  has  a  good  defence  to  the  action,  and  this  he  must  do 
by  affidavit  filed  with  his  appearance  under  /ew/c  56.  Unless  the 
plaintiff  can  by  cross  examination  of  the  defendant  establish  that  tlie 
alleged  defence  is  non-existent,  it  would  seem  to  be  useless  to  move 
for  summary  judgment  under  this  Rule..  The  Court  will  not  on  such 
a  motion  try  the  case  where  the  facts  are  In  dispute,  judgment  can 
only  be  awarded  under  this  ;,'i((c  where  the  defendant's  affidavit,  or 
admissions  In  his  cross-examination  shew  that  he  has  no  bont'i  p<l<-  de- 
fence to  the  plaintiff's  claim:  see  Uoyit's  Bttnking  Co.  v.  Ogh:  1  K\.  D. 
262;  Thompson  v.  Marshalt,  28  W.  R.  220:  Munro  v.  Orr.  17  P.  R.  '.iZ\ 
Jams  V.  atone.  1S94.  A.  C.  124;  Bunk  of  Minnesota  v.  Page.  14  Ont.  AiiiJ. 
34T:  Stephenson  v.  Dallas.  13  P.  R.  4.")0;  decisions  under  the  forniir 
C.  R.  603.  or  its  English  counterpart. 

Formerly  where  the  natuie  of  the  claim  Involved  the  taking  of 
accounts  between  the  parties.  C.  R.  603  was  not  applicable:  Walling- 
ford  V.  Mutual  soeiety,  5  App.  Cas.  685;  but  see  now  Rule  61. 

The  right  to  direct  a  reference  to  talto  accounts  Is  now  expressly 
given  by  Hule  CI,  but  even  uefore  that  Rule,  In  the  case  ot  an  action 
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on  a  solicitor's  bill,  where  It  was  clear  that  something  was  due  to  Bui«  57. 
the  plaintiff,  the  usual  order  for  taxation  was  made,  combined  with  a 
judgtneat  under  this  Itulf  for  payment  of  the  amount  which,  as  the 
result  of  the  taxation  should  be  payable:  xSinith   v.  Edwardcs,  22  Q. 
B.  D.  10. 

An  application  under  this  liulc  can  only  be  made  where  the  writ  Where  writ 
has  been  specially  indorsed   under  Hub!  32,  i.e.,   where   (he  claim   is  "njorVJl 
in  respect  of  the  causes  of  action  therein  specified,  or  any  one  or  more  under  Rule 
of  them:    see    Rule  33.      Where,   therefore,   the   claim    was   upon   a  ^^- 
covenant  In  a  chattel   mortgage  given  as  a  continuing  security   for 
future  advances,   and   the   writ   was   indorsed    for   the   amount   men- 
tioned in  the  mortgage,  and  not  for  the  various  advances,  and   the 
Master  in  Chambers  had  directed  judgment  to  be  signed  for  a  sum 
less  than  $2,500.   which   upon   affidavits   and    the   depositions    of   de- 
fendant, appeared  to  htm  to  be  due,  it  was  held  on  appeal  that  the 
plaintiffs    claim    was  not  a  debt,  or  liquidated   demand:    Barber  v 
ffUMcH.  9  P.  R.  433.  442. 

Wliere  equitable  relief  was  claimed  in  addition  to  a  liquidated 
demand,  that  was  formerly  a  bar  to  a  motion  under  former  C.  R.  60IJ: 
see  McCoUum  v.  McCoUum,  11  P.  R.  16;  Yeatman  v.  Snou\  42  L.  T. 
502.  and.  unless  the  claims  are  distinct  and  properly  severable,  it 
may  still  be  a  reason  for  refusing  an  application  under  this  Rule  in 
such  cases. 

The  addition  of  any  claim  in  the  writ  which  was  not  capable  oC  AdditionRi 
being  specially  indorsed  under  liiile  33  formerly  vitiated  the  whole  •^•■i""- 
indorsement,  even  as  regarded  claims  which  were  properly  the  suli- 
ject  of  a  "  special  indorsement."  and  prevented  any  summary  motion 
for  Jndgment  under  C.  R.  003,  even  In  respect  of  the  demand  which 
might,  if  It  had  stood  alone,  have  been  specially  indorsed :  Wilks  v. 
Wood,  1892,  1  Q.  B.  884;  Shcha  (fold  Mining  Co.  v.  Trubshau-c,  and 
Rl/ley  v.  Master,  1892.  1  Q.  B.  6T4;  Cassrlman  v.  Barric,  14  P.  R.  507; 
Solme9  V.  Stafford.  16  P.  R.  78,  264;  HoUender  v.  FfoiiJkes,  16  P.  R. 
175;  Clarkson  \:  Dwan,  17  P.  R.  206.  But  all  of  these  cases  are  in 
efTect  superseded  by  the  changes  made  In  the  framing  of  the  present 
R':.e»:  see  Rule  57   (2). 

A  writ  may  now  be  "  specially  indorsed  "  for  claims  coming  within 
^ule  33.  and  other  claims  may  also  be  added  in  the  indorsement, 
and  judgment  may  now  be  obtained  as  to  the  claims  specially  in- 
dorsed under  Rule  33.  and  the  action  may  be  proceeded  with  thei-e- 
alter  as  to  any  other  claims. 

rnder  the  present  Rule  the  motion  is  to  be  one  for  judgment,  and 
where  the  judgment  is  granted  it  will  be  drawn  up  and  issued  in 
Chambers  and  will  have  then  to  be  entered  In  the  prorper  office  as  in 
the  case  of  other  judgments:   see  Rule  207    (8). 

Plaintiff  could  apply  for  judgment  under  C.  R.  603  where  the  de- 
fendant was  a  corporation:  see  Shelford  v.  Louth  it-  H.  C.  Ry.  Co.,  4 
Ex.  D.  317.  and  the  like  motion  can  no  doubt  be  made  under  this 
ffule. 

A  judgment  may  be  obtained  against  one  or  more  of  several  part- Joint  debton. 
ners.  or  other  joint  debtors,  without  preventing  the  plaintiff  from  pro- 
ceeding in  the  same  action  to  judgment  In  the  ordinary  way  against 
the  other   defendants:    Dueher  Watch  Case  Mfg.  Co.  v.  Taggart,  2€ 

""■■.  Ai>p.  235;  see  aUo  intra,  p.  itii. 
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RULES  OF  COUBT. 


Indorspment 
mult  bfl 
complete. 


As  to  a  claim  for  recovery  of  land  with  other  claims:  see  Spri:rs 
V.  Fleming,  19  P.  R.  127. 

For  Instances  of  Indorsements  sufllclent  and  iDSUfflclent  under  Rule 
^2 :  s(f  notes  to  that  Rule. 

In  actions  where  the  writ  was  indortted  for  foreclosure,  and  ini 
mediate  payment  of  the  amount  due  under  a  covenant  In  a  mortgage, 
former  C  R,  603  did  not  apply:  Canadian  Bank  of  Commerce  v,  BricA-.  / 
1  C,  I-  T,  729;  Hill  v.  Sidetottom.  47  L,  T,  224;  Imhcrt-Terry  v.  Cor' 
ver,  34  Ch,  D,  606;  ClarH-e  v.  Berger,  36  W,  R,  809;  and  It  did  nut 
apply  to  a  claim  for  Immediate  possession  under  Rule  460:  Foreatfis 
V,  Peat,  19  P,  R,  SO.  But  Rule  33  Includes  claims  for  foreclosure  or 
sale  among  those  which  may  be  specially  indorsed:  Rule  33  (1)  h. 

Where  plaintiff  was  entitled  to  costs  payable  by  defendant,  between 
solicitor  and  client,  he  was  held  not  entitled  to  the  costs  of  a  motion 
made  under  C,  R,  603  and  refused,  because  the  indorstr.  mt  on  the 
writ  was  not  a  good  special  Indorsement :  Baldwin  v.  Quinn  It;  p 
R,  248. 

In  order  to  entitle  a  plaintiff  to  Judgment  under  this  Rule  the 
indorsement  on  the  writ  must  be  complete  In  itself,  and  shew  a  cause 
of  action,  which  is  properly  the  subject  of  a  special  Indorsement  un- 
der Rule  33.  A  defect  in  the  indorsement  cannot  be  supplemented  by 
the  affidavits  on  the  motion:  Davidson  v.  Gurd,  15  P.  R.  31;  Fruhiiul 
V.  Orostcnor,  67  L.  T.  350;  Afunro  v.  Pike,  15  P.  R.  104;  unless  an 
amendment  can  be  made  under  clause  (3)  of  this  Rule:  see,  howevtr, 
yeshitt  V.  Armstrong,  14  P.  R,  366. 

But,  in  an  action  to  recover  land,  where  the  writ  waj  indorsed  to 
recover  £80  for  mesne  profits,  explanation  was  allowed  to  be  given 
by  the  affidavit  that  the  £80  was  claimed  as  double  value  for  5  months 
in  consequence  of  a  refusal  to  deliver  up  possession,  and  an  order 
was  made  for  judgment:  Southport  Tramwaya  v.  Oandy.  45  W.  R.  6S4. 
t.  A  formal  error  In  the  Indorsement  of  the  writ,  such  as  the  mis- 
placing of  a  date,  is  no  answer  to  an  application  under  this  Rule- 
inon.,  W.  N.  1876,  63;  2  Charl.  Ch.  Ca.  20.  Neither  Is  a  mistake  In 
the  teste  in  the  copy  of  the  writ  served :  Wesson  v.  Stalker,  47  L.  T. 
444.  where  the  year  was  given  in  the  copy  as  "eighty"  instead  ot 
"eighty-two":   see  also  Re  Johnson,  25  Ch.  D.  112. 

In  Ontario,  since  47  V.  c.  19  (now  R.  S.  o.  c.  149),  it  has  been 
held  that  the  Rule  may  be  applied,  and  judgment  entered  in  a  plain 
case  against  a  married  woman,  with  execution  against  her  separate 
estate  not  subject  to  a  restraint  on  anticipation:  XesMIt  v.  Armstrous, 
14  P.  R.  366;  Einnear  v.  Blue,  10  P.  R.  465;  Quebec  Bank  v.  Kad- 
lord.  10  P.  R.  619;  Cameron  v.  Rutherford.  10  P.  R.  620;  sec  contra. 
Cameron  v.  HeigU.  14  P.  R.  56;  and  the  later  English  ca'^es  seem  to 
have  established  the  same  rlgh;  In  England:  see  Bursill  v.  Tanner. 
13  Q.  B.  D.  691,  and  other  cases  referred  to  in  the  notes  to  Rule  99, 
P.  486. 

In  an  action  against  a  married  woman  on  a  contract  made  prior 
to  13th  April,  1897  (see  R.  S.  O.  c.  149.  s.  4).  the  plaintiff  must  allege 
that  the  married  woman  was  capable  of  contracting  by  alleging  the 
possession  of  separate  estate  at  the  date  of  the  contract-  see  Holmc- 
sted's  Married  Women's  Property  Act.  p.  32  et  scq..  and  Canadian  Bank 
of  Commerce  v.  Woodstock,  13  P  R.  242.  Where  this  did  not  appear 
by  the  writ,  but  was  shewn  by  the  affidavits  on  the  motion,  an  amend- 
ment of  the  writ  was  allowed:  Sesiitt  v.  Armstrong  14  P.  R.  366;  and 
see  Smeetland  v.  Veville,  21  Ont.  412. 
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In  actions  founded  on  contracts  made  by  a  married  woman  since  Rata  57. 
Uti  April.  1897.  it  is  no  longer  necessary  to  allege  or  prove  the  l)OS- 
wfislOD  of  fleparate  estate  at  the  date  of  the  contract:  see  The  Mar- 
ritd  Wdmeii'a  Propertt  Avt  (R.  S.  O.  c.  149)  t.  4. 

For  the  form  of  Judgment  against  a  married  woman:  see  Form 
No.  llOi  H.  t  L.  Forms  Nos.  923,  92%. 

A  Judgment  against  a  married  woman  founded  on  contract  must 
follow  the  prescribed  form,  whether  it  be  entered  against  her  by  de- 
fault: Oxley  '■.  Linky  110  L.  T.  248;  or  by  consent;  Hamilton  v.  Pen  y. 
:i  0.  L.  R.  33,  otherwise  it  will  be  null  and  void  and  incapable  of 
anendmeDt. 

An  Indian  may  sue,  and  be  sued,  and  Judgment  may  be  obtained  Indlint. 
ajslnit  an  Indian  (H.  S.  O.  o.  149),  though  by  The  Indian  Act  (R.  S. 
C.  c.  81),  8.  102,  the  Judgment  will  not  bind  any  property  of  the  In- 
dian except  that  described  In  sec.  100:  Bryce,  etc.,  Rait,  11  P.  R.  112. 

As  to  actions  to  recover  land,  to  which  the  present  Rule  has  now  Actioas  to 
beon  made  applicable:  see  notes  to  Rule  33.  supra,  p.  369.  et  aeq.  r«oT«r   land. 

Judgment  cannot  be  given  under  this  Rule  In  an  action  for 
possession  of  land  where  the  right  to  possession  Is  disputed  for  some 
ftondjlde  reason:  see  Jonei  v.  .StoHc,  1894,  A.  C.  124;  70  L.  T.  174. 

In  an  action  for  the  recovery  of  land  where  other  questions  are 
raised  by  counter-claim.  Judgment  for  the  recovery  of  the  land  should 
not  be  granted,  where  the  Judge  at  the  trial  might  be  thereby  ham- 
pered In  dealing  with  the  other  questions:  Sveara  v.  Fleming.  19  P. 

R.  127. 

Where  the  action  Is  for  recovery  of  land  and  mesne  s,  and  the  Mesne  profiti. 

plaintiff  cbtaina  Judgment  under  this  Rule,  the  mesne  .  'Us  may  be 
onlered  to  be  calculated  up  to  the  date  of  the  plaintlifs  obtaining 
posaesalon,  so  as  to  avoid  the  necessity  of  bringing  another  action: 
SonHporl  TraiKKoyi  Co.  v.  Oondy,  1897.  2  Q.  B.  66. 

The  elect  of  the  Rule»  is  to  abolish  the  non-Anality  which  a  Judg-  Finality  ol 
meat  In  ejectment  formerly  had.     A  former  Judgment  in  ejectment  on  i^'m'tt- 
tie  same  question  will  now  sustain  a  defence  of  res  juiUeata:  Ball  v. 
CMcart,  16  Out.   625;    Coctronc  v.    Hamilton    Prov.    L.   S..    15   Ont. 

128. 

Where  the  plaintiff  is  liable  to  give  security  for  costs,  and  an  order  serariiy  tor 
lor  that  purpose  has  •>     ■  obtained,  but  the  pialntin  has  a  case  for  "■"• 
setting  It  aside,  it  w:  >  under  the  former  C.  RR.  that  he  might 

movo  uno  //ofu.  and  u  ,lie  same  materials,  to  vacate  the  order  for 
security,  and  to  sign  Juugment:  Anglo-American  Casings  Co.  v.  I?otc- 
li».  10  P.  R.  391.  This  course  cannot  be  talien  now;  but  it  Is  open 
to  a  plaintiff,  under  Rule  383  (2).  to  pay  J50  Into  Court  as  a  partial 
compliance  with  the  order  tor  security,  and  proceed  with  the  motion 
'or  Judgment:  Pal/ne  v.  Newberry,  13  P.  R.  354. 

The  Mastei  in  Chambers,  and  the  Local  Judges  and  Masters,  under  jurledlctlon. 
Kules  207   (8),   208.   209,  have  Jurisdiction   to  entertain   applications 
under  the  present  Rule. 

nme  tor  MoTtsc— No  time  is  limited  within  which  an  applica-  Tim.  tor 
lion  may  be  made,  and  It  has  therefore  been  held  to  be  regular  after  '"o'l"?- 
statement  of  claim  delivered :  ffope  v.  Neilt,  lith  Sept.,  1881  (Mr.  Dal- 
»>»;  and  see  Hmmer  v.  Flight.  36  L.  T.  279.     It  is  held  in  Ireland 
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under  a  glmilar  Hulc  that,  alter  issue  joined  on  a  statement  of  tip.. 
rent-e,  a  plaintiff  cannot  resort  to  this  summary  procedure,  as  lie  lias 
adopted  the  defendant's  mode  of  procedure;  Hfukett  v.  Lal'^r,  ij  l,  \i_ 
Ir.  4u;  also  that  where  the  plaintiff,  after  appearance,  takea  any 
deliberate  step  to  have  the  action  tried  by  a  Jury  by  nerving  a  st.ii.- 
ment  of  claim,  he  cannot  move  under  this  Hulc:  Stetcitrtstown  Lwm 
Co.  V.  Valy,  12  L.  R.  Ir.  418,  and  an  unexplained  delay  from  5th  .Inly 
»o  20th  November  was  held  to  be  a  bar  to  the  motion;  German  Am- 
criian  Bank  v.  Kingston  Sugar  Co.,  20  O,  L,  R.  555. 

In  Ontario  the  rule  is  that  motions  after  a  statement  of  claim  is 
delivered,  are  not  to  be  encouraged,  though  In  cases  of  necessity, 
allowable;  Woodruff  v.  McLt'nnan,  11  P,  R,  22;  but  see  McLardu  v 
Slateum,  24  Q.  B.  D.  504, 

If  the  time  for  delivering  a  defence  is  running  pending  the  motion, 
the  Judge  or  Master  will  by  his  order  give  further  time  If  necessary  ■ 
Hobson  V.  Monk,  \V.  N.  1884.  8. 

Under  the  practice  in  Ireland  where  a  motion  was  refused,  because 
no  affldavit  was  filed  at  the  time  of  service  of  the  summons,  thp 
Court  refused  to  entertain  a  renewal  of  the  motion;  Trewl,  \ 
Uulcahy,  8  L.  R.  Ir.  146;  but  In  England  the  dismissal  of  the  motion 
on  the  ground  of  a  technical  defect  in  the  writ,  has  been  held  to  be 
no  bar  to  a  fresh  application  on  fresh  materials  after  the  defect  lias 
been  cured;  'WagHaff  v.  JacohoKltz,  W,  N,  1884.  17:  Domiey  i  a.,,, 
V,  Playtair,  1897,  1  Q.  B,  36S;  75  L.  T.  676;  and  the  doctrine  ot 
res  iuaicata  has  no  application  to  such  renewal  of  the  motion;  lb. 
A  dismissal  for  not  complying  with  the  provisions  of  Hute  38:i  (21, 
is  no  bar  to  a  subsequent  motion  when  the  provisions  of  that  Rale 
have  been  complied  with;  Payre  v.  Xeicierry,  13  P,  R.  392. 

Although  under  former  C.  R,  603  an  affidavit  proving  the  plalnlllls 
claim  was  essential,  under  the  presett  Rule  It  is  no  longer  so,  the 
intention  ot  the  Kulc  appparently  nelng  hat  thu  motion  must  be  based 
on  the  defendant's  admissions,  and  if  sulllclent  admissi"  3  cannot  be 
got  from  the  defendant,  then  that  tiie  plaintiff  may  adopt  the  alter- 
native of  a  speedy  trial  as  provided  by  Rule  56  (2), 

If  a  motion  is  made  under  this  Rule  without  such  admission  having 
been  obtained  the  plaintiff  may  be  ordered  to  pay  the  costs  ot  the 
motion  If  it  falls. 

Under  C.  R,  603  the  Judge  might.  In  his  discretion,  allow  the  plain- 
tiff to  flle  alBdavlts  In  answer  to  the  defendant's  affldavit-  Dmis  v 
Spence.  1  C,  P,  D,  719;  but  this  case  was  disapproved  of  in  Xorlh 
Central  Waggon  Co.  v.  The  N.  Wahs  Waggon  Co..  39  L.  T.  628,  but  waii 
followed  m  Girum  v.  Orepe,  13  Ch.  D.  174.  The  flllng  of  an  affidavit  In 
answer  under  C.  R.  603  was.  however,  not  a  matter  of  right  ■  «e" 
Rolheram  v.  Priest.  49  1..  J.  c.  P.  104;  W.  N.  1S79,  190.  and  semhlr. 
under  the  present  Rule,  no  affidavits  in  contradiction  ot  defendants 
affldavit  and  examination  ought  to  be  permitted. 

Where  the  i>lalntll  files  an  affldavit  the  defendant  is.  ei  ihtilo 
iiulttta,  entitled  to  cross-examine  the  deponent;  Kingsley  v.  l)u«,i. 
lo  P,  R.  300. 

0        The  application  may  he  adjourned,  it  necessary,  for  better  parti- 
culars  ot   the  plaintiff's   claim;   ^sfon   v.   HurwH^..  W.  N.  1879.  W. 
That  defendant  was  served  in  New  York,  and  had  not  time  to  in- 
struct his  solicitors,  was  considered    sufficient    reason  for  refusing 
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in  order;  Anon.,  60  L.  T.  Jour.  2i:i;   2  Charl.  Ch.  Ca.  18,  and  under  Euta  67. 
the  present  Hutc  It  would  probably  be  consUiered  a  Huffltlent  ground 
for  exteoding  tbe  time  for  filing  tbe  affl  '  ivit  required  by  Huh:  5U. 

Tbe  orders  which  may  be  made  upon  the  application  are:  — 

(1)  Timml  JndcmcBt, — This   order    ought    not  to  be  mado  save  finti 
where  the  case  la  free  from  doubt:  Ray  v.  Barker.  48  L.  J.  Ex.  5<i9;  4  Judtnunt. 
Ei.  D.  2Tt*:  Thompson  v.  MarshalJ,  28  W.  R.  220;   Bank  of  Minnrsota 

V.  Poffp.  14  Ont.  App.  347;  Stephennon  v.  VaUaa,  13  P.  R.  450;  Jonct 
V.  Stone.  1894.  A.  C.  124;  Munro  v.  Orr,  17  P.  R.  flS.  It  will  be 
made  If  defendanfe  affidavit  atales  that  there  la  a  good  defence,  with- 
out stating  what  It  is:  Wailingforrt  v.  Mutual  Society,  5  App.  Cas.  704; 
[hough  an  opportunity  of  filing  a  better  affidavit  may  be  given: 
Patca]  V.  Stone,  p.  397,  supra;  or  if  no  fairly  arguable  defencp  be 
shewn:  Anglo-Italian  Bank  v.  Wtlla.  38  L.  T.  197;  Thome  v.  Htm.  W.  N. 
1S78,  216;  Ation..  W.  N.  1876,  23;  2  Charl.  Ch.  Ca.  18;  Eaat  Assam, 
etc..  V.  Roche,  W.  N.  1875.  238;  1  Charl.  Ch.  Ca.  46;  Bank  of  Toronto 
V.  KHlty,  17  P.  R.  250;  Jacobs  v.  Booths  Distillery .  r>0  W.  R.  49; 
S5  L  T.  262;  J^nea  v.  Mason,  18  P.  R.  442;  Imp.  Bank  v.  Tiukett. 
6  0.  W.  R.  121,  161.  Judgment  was  ordered  to  be  signed  where 
the  only  defe;ice  was  that  the  defendant  had  commenced  proceedings 
in  bankruptcy:  Anon.,  W.  N.  1873.  220;  W.  N.  1876,  23;  CUfJurtl  v. 
Budds,  W.  X.  1884,  40.  So  where  in  an  action  against  two  defend- 
ants, one  admitted  the  debt  and  let  Judgment  go  by  default,  and  the 
other  only  deposed  that  he  was  wilting  to  pay  hlB  share,  and  that 
hla  co-defendant  was  acting  In  collusion  with  the  plaintiff:  East 
iisom  Company  v,  Roche,  W.  N.  1875,  238. 

Execution  was  stayed  to  enable    defendant    to  appeal,    in    Anglo-  stay  of 
Italian  Bank  v.  Wells,  38  L.  T.  197.    An  order  directing  payment  by  fsecution. 
a  day  named,  otherwise  judgment  to  be  signed,  need  not  be  served 
before  signing  judgment  on  default  of  payment:  Hopton  v.  Itohcrtsony 
23  Q.  B.  D.  126;   W.  N.  1884,  77;   28  Sol.  Jour.  375;   and  see  Crans- 
ton V.  J^Iair,  15  P.  R.  167. 

Where  tbe  action  was  on  an  untaxed  bill  of  costs  delivered  within 
a  year,  the  order  made  was  for  taxation  and  judgment  for  the  amount 
fertffled:  Larkin  d  Co.  v.  Mclnerney,  16  L.  R.  Ir.  246;  see  also 
.^mi(A  V.  Edicardea,  22  Q.  B.  D.  10. 

Under  Eng.  Rules  115, 116.  judgment  was  ordered  to  be  signed  where 
it  was  stated  that  the  defendant  was  at  sea  on  his  way  to  join  his  regi- 
ment, and  that  he  had  been  served  with  the  writ  the  day  before  leaving 
England:  Anon.,  W.  X.  1875,  260;   1  Charl.  Ch.  Ca.  49. 

Where  a  judgment  Is  granted  under  this  Rule  a  delay  for  a  yeai; 
in  signing  ft  would  be  no  waiver:  Dcighton  v.  Cocklr,  1912.  1  K.  B. 
208. 

(2)  leaTe  to  Defend  Unconditionally:   This   will   be   the  order  i,e„g  ,0 
where  the  afHdavit  shews  what  the  defence  is.  and  the  Court  is  of  defend  un- 
opinion  that  a  triable  issue  arises:  Jacobs  v.  Booth  Distillery.  50  w.  ""•""'"""'■■ 
R-  49;  85  L.  T.  :'62;    Canadian  Gen.  Electric  v.    Tni/onit.  ric.  6  O.  L. 

R.  'i41:  Hunnacles  v.  Mesquita,  1  Q.  B.  D.  416;  Castle  v.  Kouri,  18  O. 
L.  R.  462,  Where  the  defendant  was  a  surety,  and  had  not  acknow- 
ledged his  indebtedness,  and  there  was  nothing  to  shew  that  the  de- 
"i"-?  ivas  iiierciy  for  delay,  he  was  hv-Ul  entlded  to  put  the  plaluiift 
to  proof  of  his  claim,  and  was  admitted  to  defend:  Lloyd's  Banking 
Co.  V.  Ogle,  1  Ex.  D.  263. 
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»«1«  »7.  So  iiUo  whore  a  «el-ott  waa  «he«n  exreecling  the  plaintiff's  rlnlin 

Ki-toir  Oroom  V.  Katliboni-.  41  I,   T.  :,'i\;  Conmcr  \.  Cm.  Pm:  «;/„  No.  2.  ll 

P.  R.  -'2-',  but  see  llrauirh  .(■•§  Ciijc.  40  L.  T,  C.'jS:  bo  also,  where  the  nr. 
tlon  was  on  a  covenant  for  ijayment  in  a  mortgage,  and  deYendaiu 
swore  that  the  mortgage  waa  signed  on  the  .'xi>reas  understanding  th:i' 
he  was  not  to  be  personally  liable,  and  there  were  circumstances  to  Cdi 
ruborate  this  statement:  Jfuiiro  v.  Orr,  17  P.  R.  6:!.  Where  In  an 
rrsud.  action  on  a  promissory  note  the  defendant  swears  to  facta  afferilns 

the  note  with  fraud,  he  is  entitled  to  defend  unconditionally,  as  th. 
onus  of  proof  Is  on  the  ivlalntlff  that  he  Is  a  6oml  ride  holder  lor 
value:  FuUtr  v.  Alexander,  47  L.  T.  443;  62  L.  J.  Q.  B.  103;  Jflltonj 
V.  BiiilieU-u.  W.  N.  1884,  96;  28  Sol.  Jour,  412,  427;  78  L.  T.  Jour 
40S;  fann.r  v.  Ellit.  2  O.  L,  R.  ",44.  In  the  case,  however,  of  a 
note  not  alleged  to  have  been  obtained  by  fraud,  but  only  to  hav. 
been  made  for  the  accommodation  of  another,  the  preaumpthn  of 
value  Is  not  removed,  and  the  onus  Is  on  the  defendant;  leave  to  de- 
tend  In  such  a  case  was  refused,  except  on  the  terms  of  paying  money 
Into  Court:  Merchantt  Xat.  Bank  v.  Ontario  Coal  Co.,  16  P,  R.  87. 

Where  the  action  was  on  a  note,  and  defendants  swore  that  it  »as 
given  on  conditions  which  had  not  been  fulfilled  by  the  payees,  ami 
the  defendants  also  swore  that  they  were  Informed  and  believed  (with- 
out Indicating  the  source  of  Information),  that  the  plaintiffs  (who 
were  Indorsees  I  were  suing  for  the  benefit  of  the  payees,  and  were  not 
holders  for  value,  or  took  the  note  after  maturity,  and  the  plaintiffs 
denied  that  they  had  any  notice  of  any  condition,  it  was  held  that 
no  valid  defence  was  shewn:  Jonea  v.  Mason.  IS  P,  R  44'>  distin- 
guishing Ifanro  V.  Orr.  17  P.  R.  S3,  and  following  Bank  of  Voronio 
V.  A'ciifK,  17  P,  R.  230, 

A  defendant  setting  up  that  the  note  sued  on  was  made  without 
consideration,  and  that  the  plaintiff  was  suing  on  behalf  of  the  payee 
who  had  notice,  was  allowed  to  defend  unrondltlonallyt  Farmers'  Bank 
V.  Sargent,  17  P.  R.  67;  also  where  the  defendant  set  up  that  the 
note  sued  on  was  void  under  The  Bills  of  Exchange  Aet  (R  S  C  c 
119)  s.  16,  because,  to  the  linowledge  of  the  plaintiff  it  was  given 
for  a  patent  right,  which  fact  did  not  appear  on  its  f-  a  as  the  Vet 
requires  t  Dates  v.  Sadler,  1  O.  L,.  R.  626. 

ZnL°'l  Indorsers  who  denied  re. .  ,„t  of  notice  of  dishonour,  although  the 

diihonour.        protest    was    produced,  were  held  entitled  to  have  the  matter  tried' 

?o  »'"'^'';"c*  '■■  ^"'■*'''  '"  •"•  "•  ""•   »"  »'»  aW«<».   V.  Oor,/o„. 

iU    r,    a.    5(»5. 

Leave  to  defend  unconditionally  wiii  be  granted  where  a  lionn  ff  I  ■ 
?«of  !  '^'fo,""-  ""°  "'°"*''  "°"'  '"  "»  <^l>"Mter:  Jtone.  v.  mon-. 
IZ\  ,  .  .  •  *■"«■■"■<■'■  """-e  Is  a  !.on,i  Me  contest  on  a  question 
I-  .,  °  ■■  '"''^""■'  ^'"'  "'Isatlon:  Wilkes  v.  Kennedy.  16  P.  R 
n,t'  f.r/M-  ?'■'■  ^'  ^-  ^-  ■''■  '""'^^''  "■  ■roogart,  Ch.  D.  Out.  2.5 
Dec^,  1S95,  CInrk  v.  Lrc.  5  O.  W.  R.  031;  ffil!  v   E,ley   lb     690    719 

nf^,'"'n\^""'S^"'  "  °-  '^-  "•  "•  ''""■  Banl   v.  Tuckett.  6  0.  W. 
W  N  437         ''■        ""■  °"  ^'  "^   ""•  """■  '""'■  ""■  '■•  ""-tthews.  3  0. 

r^uJf  '"".°  '^  o"°  ""^  ""''  ''""'"'=«  ""  "P  I'  '»  '"»  Jurisdiction  of  the 
tnat  jurisdiction:   Cameau  v.  Randall,  17  P.  H.  243. 

In  an  action  on  a  covenant  in  a  mortgage  where  there  is  a  6on,i 
nde   dispute   as  to  the  amount  due,  leave  to  defend  will  be  given: 


Want  of 
cDDildcratioi 


Defence   must 
be  bons  fide. 
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LVitd«  V.  Waithman,  1S95,  2  Q.  B.  1!J0;   but  quarc.  In  lucli  a  case  In  Bate  67. 
Oaurio  whether  a  reference  might  not  be  directed  under  Hute  til. 

Where  a  plaintiff,  pending  an  action  on  a  covenant  in  a  mortgage.  Hur  of  KuMnn 
wlthoot  the  leave  of  the  Court,  givee  notlc  of  «ale  under  a  power  of  *■''„"*","  •' 
ule  contained  in  the  mortgage,   that,  iijuo  facto,  operates  as  an  ex*  proc'*d*nri. 
teuion   of   the    time  of  payment,  and  the  plaintiff  cannot    without 
tbe  defendant's  consent,  withdraw   the  notice  or  move  for  Judgment 
under  this  Jiutc  until  the  time  for  payment  under  the   notice  has 
eiplred:  Lyon  v.  Rycrton,  17  P.  R.  516. 

lu  Anon..  60  L.  T.  Jour.  176;   1   Charl.  Ch.  Ca.  52.  on  an  appeal  Funkir  .vl- 
from  a  Master  who  had  ordered  money  into  Court,  a  fresh  affidavit  d'-nce  on 
not  osed  before  the  Master  being  read,  leave  to  defend  unconditionally  ^p'"'"'- 
wu  given. 

Where  an  order  is  made  directing  a  trial  of  the  action  without  ordw  tor  trial 
a  Jury,  and  such  order  is  not  appealed  from,  the  defendant  is  there*  without  » 
after  precluded  from  applying  for  a  trial  by  Jury:   Kctaey  v.  Dsme,^^^' 
1912,  2  K.  B.  482. 

(3 )  lUTe  to  Detead  on  Paymeiat  of  M oaer  into  Oonrt  on  larmi. 
witldm  a  ReaaoB«bl«  lime,  or  on  Other  Terms. — Where  on  an 
application  for  Judgment  under  former  C.  R.  603.  it  was  not  clear  that 
there  was  a  defence,  but  the  defendant  shewed  such  a  state  of  facts 
as  led  to  the  Inference  that  at  the  trial  he  might  be  able  to  establish 
a  good  defence,  leave  was  given  to  defeno  on  payment  of  the  amount 
claimed  Into  Court:  Ran  v.  Barker,  4  Ex.  D.  279;  snl  vide,  Leslie  v. 
Povlton,  15  P.  R.  332;  Merehants  National  Bank  v.  Ontario  Coat  Co., 
16  P.  R.  87  (where  the  defence  urged  was  not  founded  on  any  known 
facts,  but  was  merely  a  suggestion  of  what  might  be  dls^closed  If  the 
case  went  to  trial)  ;  see  also  Dunnet  v.  Harris.  14  P.  R.  437,  where 
tbe  defence  set  up  was  negatived  by  the  plaintiff's  affidavits. 

In  AnOB.,  60  L.  T.  Jour.  86;   1  Charl.  Ch.  Ca.  45.  Quain.  J.,  gave  Count.r- 
leive  to  defend  where  a  proper  counter-claim  was  the  defence,  hA  «'*'"■ 
conflned  the  defence  to  the  counter-claim;  but  see  Shepherd  v.  WilfcJn- 
ion.  6  T.  L.  R.  13. 

^^  Jcre  the  defendant  shews  what  his  defence  Is.  and  his  reasons  Pajmem  into 
for  thinking  it  substantial,  and  it  appears  to  be  fairly  In  dispute,  he  ^^o""  •"} 
ought  act  to  be  ordered    to  bring  money   into  Court:    Runnaclea   v.  JJ^"? .'„'b. 
SletQvita,  1  Q.  B.  D.  416;   Dobie  v.  Lemon,  12  P.  R.  64;   even  though  »'»n««l- 
the  plaintiff's  case  appears  to  be  supported  by  documents:    Ward  v. 
Plumblry.  6  T.  L.  R.  198;   Bouts  v.  Cnusllc  Soda,  etc.:  Ford  v.  Htir- 
iry,  9  T.  L.  R.  328;  and  it  would  seem  from  the  later  cases  that,  as  a 
general  rule,  whenever  the  Court   is  of  opinion  that   the  defendant 
ihould  be  allowed   to   defend   at  all.   no   terms   should   be    imposed: 
Ulinro  v.  Orr,  17  P.  R.  53;  Duciirr  v.  Taggart,  Ch.  D.  Ont.  23  Dec.  1S95. 

Where  In  a  claim  for  payment  of  sums  of  money,  the  defence  set 
up  Is  a  denial  and  contradiction  of  the  accounts  on  which  the  claim 
s  tcunded,  it  is  erroneous  to  make  an  order  under  this  Rule  refusing 
eave  to  dc'end.  except  upon  the  condition  of  the  defendant  paying 
Into  Court  a  deflnite  sum  within  a  certain  time,  and  that,  unless  he 
Hoes  60.  Judgment  shall  be  signed  against  him.  This  Is  especially  the 
fa»e  where  the  plaintiffs  are  mortgagees,  and  have  been  in  possession 
as  ffioT-tsagees:  -Wamnglard  v.  llutual  Society,  5  App.  Cas.  685. 

In  Roberta  v.  auest,  W.  N.  1876.  10;  1  Charl.  Ch.  Ca.  53,  Judgment 
•as  ordered  to  be  signed,  unless  the  defendant  paid  the  money  into 
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Court,  where  the  defeni-e  w*i  ■  counter-claim  for  rosti  fn  a  unit  in 
Chancery.  In  which  an  order  for  coata  had  not  been  obtained.  fl.,'»'  iil^., 
Omiiaii  Bink  v.  Hehmiill,  VV.  N.  1876.  ]0.  and  ai  to  the  amount  tn  1),. 
paid:  Oilmfrll  Bank  V.  rilzu'r'llil.  W,  N.  1880.  119. 

Where  he  defence  to  an  action  by  the  holder  of  a  bill  of  exchanR.' 
wna  Hworn  to  be  that  the  acceptance  wai  obtained  by  fraud,  to  which 
the  plaintiff  replied  that  he  took  the  hill  for  value  without  notlcf  n' 
any  fraud.  It  was  held  reasonable  to  give  defendant  leave  to  def'-n ' 
upon  payment  Into  Court  of  the  amount  of  the  bill:  Brookt  v.  Aitttti'-r 
73  L.  T.  Jour.  80. 

In  an  action  by  a  company  on  a  call,  a  clerk  of  the  company  swnr  ■ 
that  notice  of  allotment  was  duly  posted  to  the  defendant,  but  thouKti 
the  defendant  Bwore  that  the  letter  was  never  received.  It  was  h.'lit 
that  this  constituted  no  defence:  see  Uouiehoia  Fire  Inturanre  torn 
panu  V.  Oraiif.  4  Ex.  D.  216:  but  It  was  held  that  the  defendant  was 
entitled  to  cross  examine  the  clerk  who  swore  to  the  postlnK.  ami 
leave  was  therefore  given  to  defend  on  payment  Into  Court:  Cmri 
Pfira  Gold  Hintng  Company  v.  Fiutnedge,  30  W.  R.  80. 

Where  a  primii  favif  case  was  made  out  on  notes  signed  by  :i 
married  woman  n  the  course  of  a  business  carried  on  by  her.  aiii] 
the  Judge  not  being  satisfied  that  there  was  ground  tor  a  difcnc. 
that  the  business  was  her  husband's,  and  that  she  only  acted  as  his 
agent,  and  the  defendant  declining  to  pay  money  into  Court,  leav.>  to 
sign  judgment  was  granted:  -Vejjon  v.  Thorner,  11  Ont.  App.  C16 

fnder  C.  R.  603.  a  defendant  was  not  entitled  as  of  right  to  derpiid 
upon  paying  money  into  Court,  without  an  affidavit  of  merits:  Vrumi, 
v.  Carrndith.  3  E3x.  D.  211. 

Tlie  money  paid  In.  is  paid  In  as  security  to  abide  the  event  and 
therefore  where  the  plaintiff  succeeds  he  la  entitled  to  have  the  nioiiev 
paid  out  to  him:  Bird  v.  Barstaw.  1892.  1  Q.  B.  94:  and  his  right  Is  not 
affected  by  the  subsequent  insolvency  of  the  defendant:  Ke  Ford.  l»n. 
2  Q.  B.  211:  and  a  defendant  who  has  paid  money  into  Court  has  bem 
held  entitled  to  have  it  paid  out  to  him  if  successful  in  the  nclloti. 
notwithstanding  that  a  notice  of  appeal  has  been  given-  Yorkslnr.- 
Banking  Co.  v.  Bco(«o,i.  4  C.  P.  D.  213;  but  see  notes  to  /fiile  496. 

(4)  Judgment  for  Part,  and  I-eare  to  Defend  as  to  the  Residue 
VneondltlonallT.— Where  the  defendant's  affldavit  or  examlnatioi: 
admits  part  of  the  claim  to  be  due.  and  discloses  a  defence  upon  tlie 
merits  as  to  the  residue,  there  Is  no  power  to  grant  leave  to  defend  as 
to  part  of  the  claim  only,  on  condition  of  payment  of  the  amount  as  t.i 
which  there  Is  no  defence.  The  plaintiff  is  entitled  to  have  judBin.  iM 
for  the  amount  admitted;  the  defendant  being  at  liberty  to  defend  as  .,, 
the  residue:  Dennis  v.  Srymoitr.  4  Ex.  D.  80.  and  see  ifule  58, 

Where  a  good  defence  is  not  shewn  to  the  whole  of  the  plalnlin.s 
claim,  judgment  may  be  obtained  under  this  Kule  for  so  much  of  thi' 
claim  as  Is  not  answered:  see  Rule  58;  Anon..  W.  N.  1876.  .V! :  : 
Charl.  Ch.  Ca.  22;  Hannirr  v.  Flight.  3T,  L.  T.  127;  W.  N.  :87C.  :A: 
2  Charl.  Ch.  Ca.  23.  On  appeal,  however,  In  the  last  case,  36  L.  T 
-.9,  It  was  considered  that  the  facU  set  out  in  the  pleadings  did  no- 
support  the  claim  in  respect  of  which  the  plaintiff  sought  to  sign 
jiidgraenl.  and  the  order  was  therefore  refused.  See  also  Omnis  v. 
Seymour.  1  Ex.  D.  80. 
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It  bM  be«n  held  1q  Ensland  that  wbere  leave  is  glvcD  to  defend  ■■!•  si. 
upon  ilvlni  tecurliy  to  the  ■atlfcfactlon  of  a   MuHtcr   in  Chamber*,  [,,,f,„f^ 
thpK  U  no  appeal  from  the  derlBton  of  th.-  MHstt  r  lii  nuard  to  the  .iiownT  on 
•ufflclMcy  of  the  ircurlty  tendered:  Monre  A  Co.  v.  itor$hinn.  :903.  2  f'*'^'  """' 
K.  a  Wfl:   X9  U  T.  :':'5:   but  in  Ontario  i  robably  the  Mauler  «  decl-  *^^' 

tloa  U  not  neceeiBrlly  final  merely  beta*         be  lubjec-t  of  It,  or  some 
fflilter  decided  forming  part  of  It,  1h  more  o    Ii-hh  In  hlH  dlMcretlon. 

<S)  DUaiiawil  mt  tha  Motloa. — The  nlmple  dlBmiiiHal  of  the  plain-  r.n*et  of 
illfi  motion  will  be  equivalent  to  leave  to  defend: Jffiri/rite  Piir.  >tc.,  dumiiiti 
Co,  V.  P-rry.  W.  N.  1S76.  'c';  2  Cbarl.  Ch.  Ca.  19;  and  whi-re  the  motion       "'"'•"'■ 
ii  dUDiiiBed  the  platntirr  muHt  proceed  with  the  action  either  under 
ffitlr  56  or  in  the  usual  way,  the  Indomement  being  a  statement  of 
claim  under  Hule  111.    Where  the  motion  Is  dlfimissed  it  may  be  well 
to  provide  that  It  Is  lithout  prejudice  to  the  further  prosecution  of 
ibe  action. 


AH«Bdm«Mt  of  ImdorMmant.  — Formerly  where  at  the  time  of  Amendmpnt 
!hf  motion  the  Indorseifient  on  the  wrl'  wan  defective,  the  moMon  wa«  "'  '1'*"J"'- 
refused,  and  the  defect  could  not  be  cu*ed  by  amendment  pending  the 
motion:  Gurney  v.  iimatl.  U91.  2  Q.  B.  r»S4;  firi  L.  T.  7.'.4:  but  after  the 
imendmcnt  of  the  lndorf«ement  a  new  motion  for  judgment  might  be 
made;  Paxton  v.  Bntrd.  ISfl.l,  1  Q.  B,  i;Ut;  67  I,.  T.  623;  SiitrhwU  v. 
Ciurfc.  66  L.  T.  641;  Vlarkion  v.  iHian.  17  1'.  H,  92,  206;  but  see 
SaWtw  Armatrong.  14  P.  R.  36C,  and  ruasclmiiH  v.  Barrir.  14  P.  R. 
iOT;  Roberts  \.  Plant,  UQ',  1  Q.  B.  r)97. 

Under  Rule  57  (3)  a  fiuhatantlve  motion  to  amend  Is  not  neces- 
sary, but.  in  a  proper  ease,  an  amendment  may  be  granted  on  the 
motion  for  judgment;  but  it  is  to  be  presumed  that  an  amendment 
under  that  clause  will  not  be  granted.  If  a  defendant  will  be  unfairly 
prejudiced  thereby. 

Where  a  motion  under  Jiule  57  Is  dismissed,  there  U  no  jurtsdlc- 
!ion  to  treat  the  application  as  a  motion  for  judgment  under  Hule  22';: 
'•olmt  V.  Stafford,  16  P.  R.  264. 

For  form  of  judgment:  see  Form  No.  106:  H.  A  L.  Forms,  No.  'i4.  rom«  of 

judimipni. 
For  forms  of  orders  under  this  Huh:  see  H.  >;  L.  Forii:s.  Nos.  421,  (""derB.  etc. 
422.  423. 

An  appeal  lies  to  a  Judge  In  Chambers,  and  from  him  to  a  Dlvl-  Appeal, 
slonal  Court  of  the  Appellate  Division,  from  an  order  granted  by  a 
Judicial  officer  or  local  Judge  under  liulr  57,  notwithstanding  that  it 
i» interlocutory:  see  Jurl  Act.  sec.  25,  and  Bank  of  Toronto  v.  KHlty.  17 
P.  R.  250;  but  where  leave  to  defend  *ias  been  given,  an  appeal  against 
!be  discretion  thus  exercised  will  h,..dJy  ever  be  enttrtalned:  Papay 
"'ini  v.  Coutpaa,  W.  N.  1S80,  109. 

Where  the  costs  of  a  motion  under  this  Rule  are  dlspised  of  by 
an  order  made  on  the  motion,  the  mode  of  disposing  of  them  Is  not 
r-'vlewable  by  the  Judge  at  the  trial:  Koosrn  v.  Rose.  76  L.  T.  145; 
*5  W.  R.  337. 

58,  Where  the  defence  disclosed  applies  only  to  a  ^^art  Defence  u 
of  the  plaiutiif's  elaim,  or  any  piirt  of  iiis  claim  is  ad-  *"  ^"* 
aiitted  to  be  due,  the  plaintiff  shall  have  judgment  forth- 
with for  such  part  of  his  claim  as  the  defence  does  not 
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laiai  Bt,  ti.  iijiply  tci.  or  BB  is  admitted  to  \>e  due,  subjuct  U>  siicli 
tuniis.  if  utiy,  us  to  siisin'iidiiig  I'xvcution,  or  imyiin'iii 
into  Court  as  iiiny  Heciu  junt.  and  tlio  defeiidiint  imiv  !»■ 
iillowud  to  iletVnd  ii»  to  tlio  rvxiduc  of  the  i>iniiili(T\ 
ciaiui,  or  u  ri't'eri'iicc  ninv  be  directed  uuder  Rule  >'A 
C'.H.  (i04. 

Spe  the  Eng  (1883i  R.  lis.  The  Hlllc  wia  appUtrl  In  Hmimr  v 
fltglil.  24  W.  R.  316;  3«  L.  T.  270. 

See  note«  lo  Kute  57.  The  Jurlidlctlon  conferred  by  thli  Ruir  miiy 
be  exercised  In  Cbamberi:  Huh'  207  (8). 

f"','"'"'"'     "*•  Ju'lsnient  may  be  awarded  and  exeention  is>Mi..l 
E;;i;:!""'h.t  "Kainst  any  defendant  witiiont  prejudice  to  the  plain 
"''■"'"""     t'lif's  right  to  proceed  against  anv  other  defendant.  ('  !,' 
603. 

CI.  Eng.  R.  (1S83)  119.  which,  though  not  In  the  same  »or(l»,  l» 
to  the  tame  effect.  JurUdlctlon  may  be  exe-  -jlied  under  this  /.'it/.'  In 
Chambers;  Rule  207  (8). 

Thli  Rule  does  not  apply  where  the  right  of  action  can  only  l)f  In 
the  alternative  against  one  or  other  of  two  defendants.  In  «urh 
case  Judgment  Higned  against  one  defendant  Is  conclusive  evident,'  of 
election  not  to  proceed  against  the  other;  ilorel.  dr..  v.  Wcslmorfl,!!!.; 
1904.  A.  C.  11,  U;  fViiitft  V.  Hoitle,  1905,  2  K.  B.  580;  1908  2  K.  B  «7) 
95  L.  T.  274. 

See  notes  to  RuJv  57. 

Where  one  of  two  partners  submits  to  Judgment,  and  the  othtr 
obtains  leave  to  defend,  the  latter  cannot  set  up  the  Judgment  s.i 
recovered  against  his  partner  as  a  bar  to  the  recovery  of  Judgment 
against  himself;  llV,i/l  v.  Jamva.  68  L.  T.  54.  515;  see  also  flu.S.r 
Malih  Ciisr  Manutr  ''0.  v.  Tuimnrt.  26  Ont.  App.  295.  .S, ,  u».  II  iL. 
Judgment  Is  obtained  by  consent;  MlLi'oiI  v.  Power  79  L.  T  t?-  so- 
notes  to  Itule  106. 


u'i'm%  be      80.  On  an\  such  motion,  an  order  may  be  made,  ,iciv- 
J'.'dKn.T    ing  the  defendant  leave  to  defend  either  iincouditionally. 
or  subject  to  such  terms  as  may  seem  just,  or  for  a 
speedy  trial  of  the  action  upon  such  terms  as  mav  l)o 
deemed  proper.     C.R.  fiOfi.     Amended. 
Compare  Eng.  (1883)  R.  120. 
See  notes  to  Rule  57. 

5£',s""."r  b.     61.  On  any  such  motion,  if  it  appears  that  the  defcme 
ord.r,d.         disclosed  is  substantially  only  as  to  the  amount  recover- 
able, the  Court  may  direct  a  reference,  and  either  pro- 
nounce judgment  to  take  effect  on  the  conflrmaiii.n  of 
the  report,  or  reserve  further  directions  and  quc'stioiis 
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«icmU  for  consideratioa  after  the  report  ih  made.  CM!.  ■•>••• 

1)07. 

Tbir«  li  DO  corrciponMlni  EDlltah  Rule. 

63.  Wlii've  u  writ  \»  8|H'einll.v  iiiduriifd  mid  some  xpc-  mmi.i,  (or 
rial  reason  for  urgency  is  shewn  the  plnintitT  miiv,  at  li'.VrX," 
any  time,  by  leave,  serve  notice  of  motion  fm-  ,jiid)fi"iienf.  i"'""' 
Such  leave  may  be  jfiven  ix  piirlv  and  subjeet  to  sui'h 
ilirectioiiK,  lis  to  the  service  of  the  notice  of  motion  and 
(iliuganil  service  of  the  affidavits  and  otherwise,  as  may 
■(•cmjiist.    C.R.  608.    Ametirled. 

There  la  no  correipondlnii  English  Rule.  The  /fill,  ipplloa  only 
•hen  the  writ  ■■  ipectally  Indoreed.  Formrr  ««;.  i:o.s  was  not  lo 
Hmlled. 

Tte  Maeler,  or  a  Judge  In  ChambcrK.  may  grant  ]..nvc  under  Ihii  i.rt.di,.i„, 
cliuie  to  make  the  rotlon  Kulc  :07   |8|.  S08.  but  the  motion  Itaelf 
molt  be  made  In  Court;  Morriton  v.  '/tij/lor,  46  I'.  C.  Q,  B.  492     The 
rtport  01  Lucai  v,  rrtiMer.  9  F.  R.  319.  la  erroneous;   the  motion  was 
btfore  Osier.  J..  In  Court. 

Where  an  order  waa  erroneously  made  In  Chamb'  Instead  of  In 
Court.  It  was  held  that  advantage  of  the  Irregularit  must  be  taken 
by  t  summary  motion  to  set  aside  the  Judgment,  and  that  Its  In- 
vsimty  eonid  not  be  set  up  In  an  action  founded  upon  It:  .'nrli/i  v. 
Iriisi.  6  Ont.  238;  In  thir  ease  the  Judge  of  a  County  Court  pro- 
nounced the  Judgment  In  question  In  a  County  Court  action,  and  the 
;odltlal  personality  was  the  same  In  Court  as  In  Chambers. 

In  Federal  Bank  v.  Hope,  6  Ont  209.  thi  Court  refused  to  decide 
*»  a  motion  under  this  Hale  whether  a  defence  set  up  waa  a  valid  one, 
li  not  being  clearly  bad. 

An  execution  Issued  upon  a  Judgment  obtained  under  this  Bule  Is, 
ol  course,  subject  to  the  provisions  of  The  CrtdKorj'  Kelte/  Act. 

The  plaintiff  must  make  out  as  clear  a  ca«e  tor  Judgment  as  oa  a 
motion  under  Kule  57;  Utile  v.  Poulton.  1.".  P.  R.  332;  Copeland  Bnic- 
"iCo.  V.  Broots,  35  C.  L.  J.  419;  and  In  addition  special  clrcumstanccB 
Mcessluting  a  hearing  out  of  the  ordlna'y  course  must  be  shewn: 
fninri.  V.  FranHt.  9  P.  R.  209;  L,aUv  v.  Pou»on,  ju;wa,-  e.g..  that  some 
"Jury  or  Injustice  is  likely  lo  happen  to  him  if  he  is  not  awarded 
mediate  relief:  Greene  v.  Wright.  12  P.  R.  426.  Something  beyond 
toe  plaintiff',  desire  to  get  a  speedy  Judgment  Is  necessary:  Kinloch 
'.  Jforton,  9  P.  R.  38;  Lucus  v.  Fraaer,  9  P.  R.  319;  Ltsli.'  v.  Poullon. 
supra. 

Judgment  will  not  be  granted  where  a  substantial  defence  Is  Indi- 
cated In  the  affldavlta  for  the  defendant:  JIfolaoii'j  Bunk  v.  Cooper, 
It  P.  R.  195. 

Where  the  affidavits  tiled  for  and  against  the  motion  were  con-  CobHIciIiu 
ucuns.  the  action  was  ordered  to  be  entered  for  trial:  Francis  v.  sail'vit.. 
Fron™    5    p    jj     ,„,.    „^„„,.    ^.     „.,.,.j,^,     j,    p     ^     ,,.,^.    ^^^    _.^.^^ 

Mugh  the  Court  is  unable  to  say  that  a  clear  legal  defence  Is  shewn, 

;     "■  °°  ">«  'sets  presented,  !t  Is  of  opinion  that  there  is  a  ques- 

to  be  tried,  the  motion  will  not  be  granted:   LcJlie  v.  Poullon, 
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supra.  The  fact  that  the  sheriff  had  sold  the  goods  ot  the  defendant 
In  another  action,  and  that  the  plaintiff  desired  td  obtain  a  shar^  In 
the  distribution  of  the  proceeds  under  The  Creators'  Helief  Act.  wii. 
held  not  to  be  of  Itself  a  sufficient  reason  for  granting  Judgment  lindiT 
this  Rutc:  Motsons  Bank  v.  Cooper,  16  P.  R.  19.".  In  Lake  of  th. 
Woods  Milling  Co.  v.  Apps.  17  P.  H.  96,  the  motion  was  refused 
though  unopposed,  and  the  defendant  was  sworn  to  have  fraudulently 
assigned  his  property;  sell  vide  Kinloeh  v.  ilorton,  supra,  p.  411. 

63.  In  default  of  appearanee  when  the  plaintiff's  olaiiii 
is  for  an  account,  the  plaintiff  may  apply  for  a  judi,'. 
inent  for  the  taking  of  the  account  claimed,  "with  all  direc- 
tions usual  in  similar  cases.    C.R.  64.5. 

See  Eng.  (1883)  R.  121.  The  order  or  Judgment  tor  an  account 
under  this  Rule  can  only  be  obtained  on  motion  to  the  Court. 

The  claim  as  indorsed  should  Involve  an  account:  He  Gyhon  ■"> 
Ch.  D.  834,  and  notes  infra. 

Before  taking  proceedings  under  this  Hule  In  default  of  appearaniv 
the  plaintiff  must  hie  an  affidavit  of  service  of  the  writ  of  summons 
or  the  notice  in  lieu  thereof:  see  Rule  36. 

This  Rule  applies  not  merely  where  the  plaintiff  claims  an  accoimt 
from  defendant,  but  also  where  the  plaintiff  will  himself  be  the  account- 
ing party:  Molonv  v.  Molony.  21  L.  R.  Ir.  91. 

No  form  Is  given  ot  an  indorsement  of  a  claim  for  an  account  bf 
principal  ot  an  agent.  The  following  may  suffice:  "The  defendant 
acted  as  the  plaintiff's  agent  for  (slating  nature  of  ageney)  and  tin- 
plaintiff  claims  an  account  ot  the  dealings  and  transactions,  receipts 
and  disbursements  by  the  defendant  for  the  plaintiff  as  his  agent.  Tho 
plaintiff  submits  to  pay  what,  if  anything,  on  the  taking  ot  such 
account,  may  appear  to  be  due  from  him  to  the  defendant  and  he 
claims  payment  by  the  defendant  of  what,  if  anything,  may  be  found 
due  by  him  to  the  plaintiff"  A  claim  for  an  account  by  a  trustee. 
mortgagee,  or  of  a  partnership  may  be  framed  from  the  above-  anil 
see  Form  No.  4.  Equitable  Relief;  H.  ft  L.  Forms  Nos.  64,  55.  r,6. 

It  is  not  quite  clear  from  the  Rule  whether  it  is.  or  Is  not.  Intended 
that  the  motion  shall  be  made  on  the  Indorsement  of  the  writ  witlioat 
filing  a  statement  of  "lalm:  see  Green  v.  Cony.  24  W.  R.  216.  l):i; 
from  the  heading  ot  the  chapter  and  the  collocation  ot  the  Rules  it 
may  perhaps  be  safely  assumed  that  a  statement  of  claim  is  unneces 
sary.  and  that  all  that  is  necessary  on  the  motion  is  proof  of  service 
of  the  writ  indorsed  with  a  claim  for  an  account  and  the  non-appear- 
ance ot  the  defendant:  see  Rule  i;4.  where  in  case  of  appearance  plead- 
ing is  expressly  dispensed  with.  The  motion  should  be  made  In  the 
Weekly  Court:  but  see  Ladies  Tailoring  .Assoeiation  v.  Clarksoii.  L'V 
C.  L.  J.  dOI,  where  It  was  held  that  the  Master  In  Chambers  mav  pro- 
nounce any  Judgment  where  the  parties  consent.  But  this  can  hatJIv 
be  said  to  be  the  established  practice. 

Under  the  corresponding  English  Rule,  where  the  account  claimed 
18  an  executorship  or  administration  account,  the  order  made  is  the 
same  as  the  usual  adminiatrallun  decree  formerly  made  in  Chanc-rv 
see  Bell  v.  Lowe.  W.  N.  IST.-,,  229;  1  charl.  Ch.  Ca.  56;  and  Cr„'lt 
v.  Srotrn.  cited  in  Dan.  Forms.  3rd  ed..  206.     ttnder  such  a  judgment. 
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the  account  may,  in  Ontario,  be  taken  on  the  footing  of  wilful  neglect  BqIm  «4,  «5. 
and  default:  see  notes  to  Hules  410,  608. 

In  Ontario  It  la  not  customary  to  malie  orders  tor  an  account 
under  tbls  itulc.  In  mortgage  actions,  a  special  procedure  being  pro- 
vided to  meet  such  cases:  see  Rulet  466-467. 

Administration  accounts  are  also  usually  taken  under  other  special 
Wule*:  see  liuWs  608.  CIS.  and  Form  Xo.  104;  H.  &  L.  Forma  Nos.  S78. 
379.  Where,  however,  complete  administration  of  the  estate  of  a 
deceased  person,  or  of  a  trust,  or  the  winding-up  of  a  partnership,  is 
not  desired,  but  only  an  account,  this  Uutc  may  probably  be  usefully 
applied:  see  Lnibortir-Popham  v.  Spntcer-Brotcn.  9  T.  L.  R.  309. 

The  provisions  of  the  Rules  331,  353,  for  enforcing  orders  for  dis- 
covery or  inspection  of  documents,  are  not  applicable  to  au  order 
for  accounts  under  this  RuJr:  Pike  v.  Kecne.  35  L.  T.  241;  24  W.  R. 
itl',  but  see  Rule  411. 

This  Rule  is  Intended  to  enable  parties  upon  a  summary  applica- 
tion to  obtain  a  judgment  to  take  accounts,  and  the  Court  may,  by  the 
same  Judgment,  order  payment  of  what  may  be  found  due  on  the 
taking  of  the  account,  or  reserve  to  for  a  subsequent  hearing  the 
appropriate  judgment. 

A  form  of  a  notice  of  motion  will  be  found  In  H.  &  L.  Forms,  So.  Formi. 
404.    Two  days'  notice  of  motion  is  all  that  Is  necessary:  Rule  215. 

64.  Wliere  the  plaintiff's  claim  is  for  an  account  and  Motion  for 
appearance  is  entered  the  plaintiff  may  move  for  judg-lroeYrww" 
ment,  without  pleading,  and  unless  the  defendant  satis- 
fies the  Court  that  there  is  some  preliminary  question  to 

be  tried  the  appropriate  judgment  shall  be  pronounced. 

.YCH'. 

This  Rulv,  though  said  to  be  new,  appears  to  be  based  on  C.  R.  643. 

If  the  right  to  an  account  depends  upon  a  preliminary  question 
which  is  la  dispute,  that  question  must  first  be  decided  In  some  man- 
ner authorized  by  the  Ruhs  before  an  account  will  be  ordered;  s,ee 
He  Oyhon.  29  Ch.  D.  834  (disputed  question  of  breach  of  trust): 
Balthyany  v.  W<ilford.  36  Ch.  D.  276  (Plaintiff's  claim  as  a  creldtor 
disputed):  Dyott  v.  Xcvilc.  W.  N.  1887.  3.>. 

65,  The  Court  may.  at  any  sta^e  of  the  proceedings  in  Reference  at 
a  cause  or  matter,  direct  any  necessary  inquiries  or  ac-  ""^  "**'^ 
counts  to  be  made  or  taken,  notwithstanding  that  some 

spocial  or  further  relief  is  sought,  or  some  issue  is  to  be 
tried,  as  to  which  it  may  bo  ])roper  that  the  cause  or 
matter  should  in-occod  in  the  ordinary  manner.    C.R.  646. 
To  the  same  effect  as  the  Eng.  (1883)   R.  381. 

A  reference  under  this  Rulr  may  be  to  a  Master,  or  other  proper 

officer,  or  to  an  Offleial  RrfcrtM-.  under  sec.  64.  supra,  p.  225. 

An  inquiry  was  directed  In  West  London  Dairy  Soc.  v.  Abbott.  29 
"    R.  584;  44  L.  T.  376,  as  to  a  question  of  fact,  leaving  questions 
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OJ  law  for  BUbBeQuent  determlnationi  and  In  Turguand  v.  Wihon 
1  Ch,  D.  85,  tor  taking  of  accounts  of  a  partnerslilp  which  by  hlii 
defence  defendant  had  admitted. 

An  order  may  sometlmea  be  made  under  the  combined  authority  nf 
this  Rule  and  Rule  220.  See  notes  to  that  Hute  and  Turguand  v 
Wilson,  supra;  see  also  Re  Barker's  Estate.  10  Ch  D  163-6-  RoHr  v' 
Jfoclartn.  3  Ch.  D.  106;  Rumsey  v.  Rcade,  1  Ch.  D.  643. 

It  was  considered  that  under  this  «u!c  It  Is  not  proper  that  tie 
Issue  In  the  action  should  be  referred  to  be  tried  on  the  reference- 
but  only  accounts  subsidiary  to  the  rights  of  the  parties  should  be 
directed  to  be  taken:  Qarnham  v.  SMvver,  2»  Ch.  D.  666-  see  aim 
Macdonala  v.  Piper,  10  P.  R.  586. 

Where  an  action  was  brought  to  obtain  a  declaration  of  plalnlllfs 
rights  In  certain  mortgaged  property,  and  to  restrain  a  sale  by  the 
mortgagees,  and  the  plaintiff  obtained  judgment  declaring  his  rlshts 
but  the  Court  refused  to  restrain  the  sale,  It  was  held  that  a  supple- 
mentary order  to  take  the  mortgagees'  account,  tax  costs  and  a»  er- 

under  this  Rule:  Meyers  y.  Hamilton  Provident,  etc..  15  P.  R.  39. 

The  motion  should  be  made  In  Court:  see  sec.  64,  supra,  p  2-'5-  but 
see  Ladies'  Tailoring  Assoc,  v.  Clarkson,  27  C.  L.  J.  501,  supra,  p.' 412. 
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PARTIES  AND  JOINDER  OF  CAUSES  OF  ACTION. 

(i)  Generally. 

Tte  Court  has  no  Jurisdiction,  Inherent  or  otherwise,  over  any  p„ti„  ,„ 
person  other  than  those  properly  brought  before  It  as  parties,  or  per-  tctioni. 
sons  whom  it  is  authorized  by  statute  to  treat  as  if  they  were  parties 
(cff.,  persona  served  with  an  administration  Judgment,  or  in  the 
same  Interest  with  persons  appointed  to  represent  them),  or  persons 
coming  in  and  submitting  to  the  Jurisdiction  of  their  own  free  will,  to 
theeitent  which  they  so  submit  (e.(7.,  creditors  of  a  banltrupt  executor. 
wlio  has  carried  on  business  under  a  power  in  the  will,  coming  in  to 
claim  against  the  testator's  estate  In  order  to  obtain  subrogation  to  the 
eiecutor's  right  of  Indemnity) ;  see  per  Farwell,  L.J.,  Brj/dges  v. 
Bryiljej,  1909.  2  K.  B.  at  p.  191. 

The  following  Hulcs  are  framed  with  a  view  to  binding  persons  by 
Judgments  rendered  In  actions  to  which  they  are  not  parties  in  certain 
caaea.  by  reason  of  their  being  represented  in  the  action  by  persons 
Tto  are  parties.  It  will  be  seen  by  the  cases  hereafter  referred  to,  that 
though  the  rights  of  absent  parties  may  be  bound  by  representation 
under  the  Rules,  yet  if  any  relief  is  sought  against  them  Individually. 
such  as  an  account,  or  execution  of  conveyances,  or  recovery  of  money. 
etc..  they  must  be  made  actual  parties  to  the  proceeding  either  origin- 
ally, or  by  supplementary  proceedings.—"  The  Courts  have  no  Juris- 
diction to  make  orders  against  persons  not  before  them  merely  because 
aa  order  made,  or  to  be  made,  may.  or  will  be  Ineffectual,"  per  Par- 
well.  L.J.,  Brydgea  V,  Brydgea.  supra. 

66.  All  persons  may  be  joined  in  an  action  as  plain-  jotodir  of 
tiffs  in  whom  any  right  to  relief  in  respect  of  or  arising  '"'*'"'"■■ 
out  of  the  same  transaction  or  occurrence,  or  series  of 
transactions  or  occurrences,  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  alternative,  where  if  such  per- 
sons brought  separate  actions  any  common  question  of 
law  or  fact  would  arise;  but,  if,  upon  the  application  of 
a  defendant,  it  appears  that  such  joinder  may  embarrass 
or  delay  the  trial  of  the  action,  the  Court  may  order  sep- 
arate trials,  or  make  such  other  order  as  may  be  expe- 
dient; and  without  any  amendment,  judgment  may  be 
(riven  for  .such  one  or  more  of  the  plaintiffs  as  may  be 
found  entitled  to  relief,  for  such  relief  as  he  or  they  may 
be  entitled  to,  but  the  defendant,  though  unsuccessfnl, 
shall  be  entitled  to  his  costs  occasioned  by  joinin,a;  any 
person  who  is  not  found  entitled  to  relief,  unless  the 
Court  otherwise  orders.    C.R.  185. 
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«""•  "•  (2)  On  the  signing  of  default  judgment  the  offi,-,.. 

signing  judgment  may  fix  and  ascertain  costs  without 
taxation.     (See  Knies  of  24th  December,  ]!»13) 

See  the  Eng.  Rule  123  of  26th  Oct.,  1896. 

Itu^u"  ^  *°"'''  ""^"'  '°  '^  "'°™  «'"'™P"''»'«  »"  «»  adclllion  :„ 

un'Kt'",.™„„,,/.ff '"«, ^L^r™''''  'he  original  Jud.  A^t  provided  that  all  „„r,les 
Kul.i  .nd        "''8°<  '"'  Jo'neil   "hose  preseni'e  before  the   Court  was  necssn  v  i„ 
.....,.,„..         enable  the  Court  elfectually  and  completely  to  adjudicate  uorand 
settle   all    th.   questions    Involved    In    the   action.     On    the    „,,,  .f,„ 
however,  how  far  separate  causes  of  action  by  several  plalntlft,'    „r 
against  several  defendants,  might  be  investigated  In  one  action  '.l 
cases  do  no    present  a  consistent  and  uniform  course  of  decision     A 
change  of  v  ew  began  about  1S93,  and  culminated  in  the  dc  Won  o1 
•e  House  of  Lords  In  Snurthwaite  v.  Hannau.  1894.  A   C   i"     ZZ 
It  was  held  that  several  shippers,  or  several  consignees 'of' dllTe  cm 
shlptnents.  of  goods  shipped  on  hoard  the  same  ship,  for  carrlagrr  „„ 

against  the  ship-owners  to  recover  damages  tor  short  delivery  beca°°e 
ho  causes  of  action  were  separate  and  distinct,  and  could  not  uZr 
the  «,,le,  as  It  formerly  stood,  be  Joined  In  one  action -see  a!o 
Pen,«.ula,-  ond  Orienfol  «.  jr.  Co.  v.  T.une  Kiiimn.  1895,  AC.  661 

The  numerous  cases  in  which  the  decision  of  the  House  of  I  „,d, 
was  subsequentiy  applied  led  to  the  ,«sBing  In  England  o     he  Ruic 
1896.  above  mentioned,  and  in  Ontario  of  the  above  Rule  66 
,„„'^°''r  '"« -R""^^  as  It  now  stands,  probably  all  of  the  cases  which 
follow  Smurthwaiie  v.  Hannay.  18!H    A    C    494    wnulfl  n^l  h     ?i 

Sn-^b"^"'  K^'r  "-"^^  '"^former  RuL  H  wr  h'e'ld  tTat'sVafaT; 
a      o°ught'no"tt''h  T  "'l'  '"  '""'""''  '^="^''  "y  the  same  w 
yoi,."v  VouL  16  P  r"^*-''/'  r,'  '""'  '"'^  should  Join  in  one  action 
-^0ll,s  ^.  ioung,  16  P.  R.  2o4;  but  see  mimbi  v.  Xcwcastle.  76  L.  T.  Iu9 

The   power  to  older  separate   trials   contained   In   llule  66   i.   In 
accordance  with^the  decision  in  H.»a,  v.  .>,„r.U"  ,e  "in  the  C.  i° 

haJl''b'e™'actuat'^rTr„'°°'-"~''?f   ""''''"""'   '"at   the   defendants 

of  a^comp-any  tnTe'.?  T  ,"!?,  T  ""■'"'  '"'"'»^'^'  "gainst  directors 

fendan°rto  pu  ch.   rshnr°es    wafr??  ""■"  """"''"'  ""  '■''"'■'  "'  '"^ 
lo  purcnnse  shares,   was  held  not  entitled   under  this  llule 
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u>  m>ke.  In  the  lama  action,  that  claim,  and  also  a  claim  on  hehalt  RdIi  m. 
of  hlmKlf  and  all  Bhareholders  to  a  declaration  that  a  declaration  of 
I  dividend  on  shares,  when  there  were  no  proflts,  was  ultra  vires  and 
Illegal,  and  for  Judgment  for  repayment  of  the  dividend:   Stroud  v 
laicum  1S98,  2  Q.  B.  44;  78  L.  T.  729. 

The  proper  person  to  sue  directors  of  a  limited  company  for  acts  Action  >»ln>t 
done  by  them  ultra  vires,  la  the  company  Itself;  but  If  the  company  directors, 
vlll  not  allow  Its  name  to  be  used,  a  shareholder  on  behalf  of  himself 
and  other  shareholders  may  sue,  making  the  company  a  defendant: 
per  Jessel,  M.R.,  In  Auisell  v.  Wakefield,  etc..  L.  L.  20  Eq.  474;  Aticool 
t.  Merrj/weatlter,  L.  R.  6  Eq.  464  n. 

Two  plaintiffs  whose  names  had  been  wrongfully  used  In  publlca-  Aciii.n.  for 
tloni  of  the  defendant  were  hold  entitled  to  Join  In  an  action  to  restrain  '""■'■ 
luct  nser:  Oxford  v.  oill,  1899,  1  ch.  B5;  79  L.  T.  338.  So  also  two 
plalBtlffs,  a  married  man  and  an  unmarried  woman,  against  whom 
cbsrges  of  criminal  Intimacy  had  been  made  by  the  defendant,  on  three 
dllerent  occasions,  were  held  entitled  to  sue  In  one  action  In  respect 
ot  tke  three  charges,  there  being  publication  as  to  all,  and  the  three 
ociMlons  being  a  series  with  a  common  question  ot  fact:  Agar  v. 
SiooK,  8  0.  L.  R.  177;  but  the  male  plaintiff  was  held  not  entitled  to 
join  In  the  action  a  claim  for  libel  contained  In  a  letter  to  the  female 
plaintiff,  except  by  way  of  aggrav.itlon  of  damages:  lb.;  and  several 
plalntUts  claiming  to  have  been  damnified  by  several  defendants  com- 
bintaj  and  conspiring  together  ..a  ofBclals  of  different  trades  unions, 
to  prevent  the  plaintiffs  doing  acts  they  were  legally  entitled  to  do, 
lere  held  entitled  to  join  In  one  action,  and  the  defendants  were  also 
held  to  be  properly  sued  together:  Wallers  v.  Green,  1899,  2  Ch.  696. 

Where  two  or  more  fruit-growers  brought  an  action  claiming  to 
(niorce  certain  preferential  rights  in  Covent  Garden  Market,  it  was 
keld  that  the  plaintiffs,  as  representing  a  class  who  had  an  Interest  In 
toaunon,  could  maintain  the  acUon;  the  Attorney-General  was  directed 
to  be  added  as  a  defendant  to  represent  the  rest  of  the  public;  sed 
mre,  it  that  was  necessary:  Ellis  v.  Duke  ol  Bedford,  1899,  1  Ch  494- 
IJOl,  A.  C.  1;  83  L.  T.  686. 

Where  the  action  is  brought  to  enforce  a  public  right,  the  Attorney-  Attornoi- 
General  should  be  plaintiff:   Dwonport  v.  Tozcr,  1903,  1  Ch.  759   (an  o*"*™'- 
action  to  enforce  a  municipal  building  by-law).    Some  only  of  the 
public  cannot  maintain  such  an  action  unless  they  have  a  special  and 
P-lvate  Interest  In  the  subject  matter  ot  the  action:  ifope  v.  Hamilton 
art  CoviTS.,  1  o.  L.  R.  477;  Z-irrrpoo!  v.  Chorlry.  1852,  2  D.  M.  £  G.  852. 

Mortgageea  asking  to  -have  a  lease  set  aside  as  having  been  made  connictlng 
»j  tbe  mortgagor  after  the  mortgage,  and  an  assignee  tor  the  benefit  ''"i""- 
of  creditors  asking  to  have  the  lease  set  aside  as  being  voluntary  and 
told  as  against  creditors,  were  held  not  entitled  to  Join  as  plaintiffs: 
Smt  of  Hamilton  v.  Anderson.  7  O.  L.  R.  613;  8  0.  L.  H.  153. 

One  of  two  Joint  promisees  can  maintain  an  action  on  a  contract  Joint  con- 
MUng  the  other  Joint  promisee  a  co-defendant,  if  after  tender  ot  an  "■»"»"■ 
Indemnily  against   costs  he   refuses   to   be   joined   as  a  co-plaintiff: 
luUcn  V,  KnoKles.  1898,  2  Q.  B.  380. 

So  alsu  one  of  several  point  covenantees  may  sue  alone  to  restrain  a 
"'each  of  the  covenant,  where  the  other  covenantees  have  ceased  to  bo 
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interested  In  the  covenant;  but,  iembh',  they  should  be  Joined  as  rie- 
fendants;  see  Pamelt  v.  Dean,  31  Ont.  517. 

One  of  several  joint  owners  of  a  patent  may  sue  for  a  recovery  of 
profits  due  for  the  use  of  the  patent  without  Joining  the  other  owners' 
Sheehan  v.  0.  E.  Ry.  Co.,  16  Ch.  D.  59. 

One  of  several  mortgagees  may  bring  a  foreclosure  action,  making 
his  co-mortgagees  defendants,  If  they  will  not  join  as  plaintiffs:  Lukr 
V.  South  Kemlngton  Hotel  Co.,  11  Ch.  D.  121. 

One  of  several  owners  of  a  reversion  may  sue  for  injury  to  the 
reversion  without  joining  hla  co-tenants:  Roiertt  v.  Holland,  1893  l 
Q.  B.  665. 

Several  plaintiffs  cannot  join  In  the  same  action  separate  and  dis* 
tlnct  causes  of  action  to  which  they  are  respectively  entitled,  against 
the  same  defendants,  where  such  causes  are  In  no  way  dependent  on 
each  other:  Harrii  Maxwell  Larder  Lake  mnina  Co.  v.  Oold  Fieldi  ■•: 
O.  h.  R.  625. 

The  Rule  does  not  permit  claims  for  seduction,  and  breach  ot  i)ro- 
nise  of  marriage,  to  be  joined  In  one  action:  Clzon  v.  Traceii  17 
C.  L.  T.  381. 

Mliiolndtr  As  to  the  mode  of  objecting  to  a  misjoinder,  or  non-joinder    of 

plaintiffs:  see  Rule  134. 

MmZ  Joint       "'"t™  ""'  "■■  """«  plaintiffs  sue  for  a  joint  claim,  the  defendant 
clumi.  ""-y  set  up  a  separate  counter-claim  against  each  plaintiff:  Uanclicsler 

etc..  Ry.  V.  Brooke,  2  Ex.  D.  243. 

c*mn.°nki'ln  ^  MmP'hy  In  liquidation  retains  Its  corporate  powers,  and  suits  to 
liqiild.iion.  recover  debts  or  property  of  the  company  should  be  brought  by  the 
liquidator  In  the  company's  name:  Sent  v.  CommunauU  des  s.rurs 
ie  ChariU.  1903,  A.  C.  220;  where,  however,  the  liquidator  is  suing 
as  representative  of  the  creditors  or  contributories,  he  should  sue  In 
his  own  name:  /b. 

An  objection  that  one  of  several  plaintllTs  has  no  title  to  maintain 
the  action,  should  be  taken  by  defence:  Uorang  v.  Rose,  3  0.  L.  R.  334. 
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A  Sove  elr^  of  a  foreign  state  Is  not  obliged  to  sue  In  his  own 
Mine  to  enforce  contracts  made  on  his  behalf  by  his  ministers  but 
such  ministers,  or  their  successors  In  office,  though  not  expresslv 
named  In  the  contract,  may  sue  for  the  enforcement  thereof:  Yiquicrio 
V.  Clydebank  E.  Co.,  1902,  A.  C.  524;  87  L.  T.  339. 

Where  two  plaintiffs  joined  In  an  action  ^nd  one  was  successful  and 
the  other  unsuccessful,  the  successful  plaintiff  was  held  to  be  charge- 
able with  the  costs  of  joining  the  unsuccessful  plaintiff:  D'fformKsj.f 
cf  Co.  and  Isaacs  ,(■  Co.  v.  Orcy.  10  Q.  B.  D.  13;  52  L  J  Q  B  P" 
but  In  Viscount  Gort  v.  Rowney.  17  Q.  B.  D.  626,  where  coats  had 
been  ordered  -to  abide  the  event,"  it  was  held  that  the  unsuccessful 
plaintiff  only  was  liable  for  the  costs  occasioned  by  his  betas  Joined  In 
the  action. 

Where  some  plaintiffs  were  successful  but  some  were  absent  at  the 
trial  from  illness  and  gave  no  evidence,  the  latter  were  ordered  lo  pav 
defendants  the  costs  occasioned  by  Ihoi.  being  joined  as  plaiuliir.-. 
without  prejudice  to  their  bringing  a  fresh  action:  Arnison  v.  ^mll,. 
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transaction  or  occurrence,  or  scries  of  transactions  or  '"imi"  "' 
occurrences,  give  mm  a  cause  oi  action  against  one  or 
more  persons,  or  where  he  is  in  donbt  as  to  the  person 
from  whom  he  is  entitled  to  redress,  he  may  join  as  de- 
fendants all  persons  against  whom  he  claims  any  right 
1(1  relief,  whether  jointly,  severally,  or  in  the  alterna- 
.ue;  and  judgment  may  be  given  against  one  or  more 
of  the  defendants  according  to  their  respective  liabilities. 

(2)  The  Court  may  order  separate  trials  or  make  such 
other  order  as  may  be  deemed  expedient,  if  such  joinder 
is  deemed  oppressive  or  unfair.    Neiv. 

SeeEnK.  (1883)  R.  126. 

nil  Rule  enaUes  defendants  to  be  joined  in  tlie  lilie  circumstances 
that  plalntllTB  may  be  joined  under  tlie  preceding  Hule. 

Aa  to  what  is  meant  by  series  of  transactions;  see  notes  to  Rule  66. 

Tils  Kllle  must  be  read  with  Rule  134:  Edwariti  v.  Lowtker  24 
W.  a.  434. 

See  former  C.  RR.  188.  189,  192,  202. 

By  the  present  Rule  it  is  optional  with  the  piaintifl  in  actions  on  All  or  ahj 
bills  and  notes,  as  well  as  in  actions  on  any  other  contract,  to  pro-  p*'"««  n»h'« 
tMd  against  any  one  or  more   of   the   parties  JolnUy   or   severally  i?«c°°mw°b« 
liable:   see  Re   Arceieckne,    Atkina   v.   -Irccdcclfcne,    24    Ch.    D.    709:  '"'"•'I- 
Umat  V.  Otllelt.  18  C.  h.  J.   78;   but  one  of  such  parties  if  sued 
alone  Is  entitled  to  have  his  co-contractors  joined,  wherever  under  the 
old  practice  a  plea  in  abatement  might  have  been  pleaded:  Pilley  v. 
noUnon.  20  Q.  B.  D.  165,  as  explained  In  Wiljon  v.  Balcarret.  1893, 
1  g.  B.  422;  S.  C.  tub  nom.  Wilson  v.  Killick,  68  L.  T.  169.     Where. 
iKiwerer,  the  joint  contractor  is  a  foreigner  residing  out  of  the  juris- 
diction the  defendant  cannot  insist  on  his  being  joined:  lb.;  see  also 
«»»  V.  Murrav.  12  P.  R.   397.     The  Court  will  ordinarily   stay   the 
plalntira  proceedings  until  the  co-contractor  is  added,  when  the  latter 
is  within  the  jurisdiction,  but  where  he  has  been  added  as  defendant, 
and  after  reasonable  efforts,  the  plaintiff  is  unable  to  serve  him  with 
process,  the  action  will  be  allowed  to  proceed  against  the  other  parties: 
lloiiMon  V.  OciscI,  1894,  2  Q,  B.  695;  71  L.  T.  70.     ScrfibJe.  in  such  a 
tasa  the  name  of  the  defendant  who  cannot  be  found  ought  to  be 
ordered  to  be  struck  out. 

As  to  the  rule  that  judgment  recovered  against  one  of  two  joint 
contractors,  or  tortfeasors.  Is  a  bar  to  an  action  against  the  other: 
•nBammond  v.  Sehofield.  1891.  1  Q.  B.  4.53;  Toronto  Dental  Mfg.  Co. 
^.McLaren.  14  P.  R.  89;  Kelly  v.  HammonH,  2  T.  L.  R.  804;  Wcall  v. 
rtaiea.  68  L.  T.  615;  and  note  to  Rulea  100  and  101. 

Under  Chy.  Gen.  Order  62,  a  plaintiff  might  select  one  or  more  of 
several  persons  liable.  Under  the  corresponding  English  Con.  Order 
>"•  R.  2.  It  was  held  In  Smith  v.  Horstall.  24  Beav.  331.  that  If 
™  plalntilt  chose  to  sue  all  or  some  of  them,  and  the  suit  became 
Mertlve  or  abated  by  reason  of  a  transmission  of  the  Intereat  of  one 
0'  them,  he  could  not  afterwards  proceed  against  the  other.     This 
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Bala  »7.  gloM  on  the  Order  waa  deKrlbed  u  blfhly  lechnlc»l-  Orau  v  Uwii 
L.  R,  8  Chy.  1035.  1052.  and  will  not  lie  Imported  by  analogy  liit„ 
the  preaent  Rule:  Lloiii  v.  Dlmmavk.  7  Ch.  D.  398.  In  the  latter  rn», 
two  o(  «ve  delendanta  beaime  bankrupt,  and  it  waa  held  that  ihf 
action  might  proceed  against  the  other  three  without  bringing  thf 
truateea  of  the  bankrupta  before  the  Court.  For  other  reatrlclloiu 
upon  the  application  of  Chy.  O.  0.  62,  lee  Lcwin.  6th  cd.  807  s«. 
alao  Wilton  v.  Rhodet,  I  Ch.  D.  777. 

Where  a  plalntllTa  claim  wab  on  tour  pollclca  of  Insurance  by  m 
Inaurera  one  of  whom  was  out  ot  the  Jurisdiction,  It  was  held  that  tlit 
latter  might  be  properly  Joined  aa  a  defendant  In  an  action  against 
the  other  colnaurer  who  was  within  the  Jurisdiction:  Oticrntchlarh, 
etc..  V.  Briluli  Indimnilti  Int.  Co.,  191'..  2  K.  B.  747;   no  L.  T.  S.l:. 

IiiMtles.— Under  this  ffule  a  surety  tor  the  payment  ot  a  mortgaRf 
debt  may  be  made  a  party  to  the  action  tor  the  sale  of  the  mortgaged 
property;  but  an  assignee  of  the  mortgagor  who  had  covcnantid 
with  the  mortgagor  to  pay  the  mortgage  debt,  could  not  formerly  hav.. 
been  ordered  to  pay  the  mortgagee,  to  whom  he  was  under  no  Item 
liability;  T'urnilull  v.  Symmonds.  6  Or.  615;  Ctarlaon  v.  Scolt  2S 
Or.  373;  and  see  other  cases  in  notes  to  Rule  <60.  And  where  the 
original  mortgagee  had  assigned  the  mortgage  to  the  plalntill  and 
covenanted  tor  payment,  it  was  held  that  he  was  not  a  surety  but 
that  the  contract  amounted  merely  to  a  guaranty,  to  enforce  which  a 
separate  action  must  be  brought:  Clarice  v.  Beat.  8  Or  7  But' It 
would  seem  that  In  such  cases  the  appropriate  relief  as  between  the 
plalntiir  and  defendants,  and  between  the  defendants  inter  ae  may  now 

,J  n  °".«  Jlv  ''°°"  '"'""'■  ®«°  ""'«  "•'•  """i  Campbell  v.  RoMmo« 
iT  Or.  634;  CAam&erlojn  v,  Sovaia,  28  Or.  404. 

nH^^."",^  th"  surety  had  given  a  mortgage  on  his  own  property,  the 
principal  debtor  was  formerly  a  necessary  part/  to  an  action  lor 
foreclosure,  or  sale  thereof:  Setdler  v.  SKeppari,  12  Or.  456. 

whiih'l',"'h''  "!ir°°'  ^  '^'""'■«>  «■>  I«y  the  amount  of  a  judgment 
which  It  has  been  agreed  shall  stand  as  security  for  the  deBclency 
on  a  mortgage,  until  the  security  has  been  realized  and  the  deficiency 
ascertained:  Teeter  v.  8|.  Jehn,  10  Or.  85.  oenciency 

ti^lrV     „Jl"'  *  """"'  '»  "<"■  J"'"^*  In  "n  action  against  his  principal  he 

the  Judgment  against  his  principal,  on  the  ground  that  the  right  Z 

ll'oVn'r T"'rc8''""'-"   '^  -""^^^   '"   •"'  '"-^-'^    '■"'-  ' 

toin'dtV'^rH  ^*  "•'•»**"t'-Ih  considering  the  propriety  ot  the 
Wnder  of  defendants    the  nature  ot  the  action  and  the  relief  a.,ked 

mus  he  L,„  /„  n  '  """  '^""  '"  "'  »"  •^"""'"'^  ■'"■"■o  a"  parties 
must  be  before  the  Court  whose  presence  is  necessary  to  give  the  plain. 

ac!i„L  lA^?^  ;.,  ,  '""  ""'"'"■•'  ■"  "'»  ■■'«'"»■  '«='"■>""<'  '"a"  the 
^wo  inien-nH  ,  ',  "'"■  °"  ""  '^'""  "'"^  '"=  P'a""l«  cannot  join 
slme  .  hf  ,  „  T  """"'^  ^""'"'  ^"'^  ""rocn  to  relate  to  the 
same  subject  matter,  there  being  no  connection  otherwise  between  the 

it:,co:To.'^:^"T''  '  °-  '■  "•  '''■■  "•''""'  -  ^™"-''  ««"••'■ 

oni?''t''„'7„''J'.''f' t"''^'"  '°  '""•  ^"^  '""  '"""""'  '°  ^  «"cd  attache, 
only  to  ndividuais.  corporations  or  firms,  and  as  a  general  rule  all 
person,  interested  in  the  subject  matter  of  an  action  should  be   nad 
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pirtln  either  as  plalntlffB,  or  defendantii;  but  there  are  many  cases  In  ■«!•  67. 
wblrh  the  persona  Interested  are  so  numerous,  that  ir  tt  were  neressarj 
to  make  them  all  parties,  the  dtfflculty  In  suing  them  and  rarrylng 
oD  the  lult  would  be  Insuperable.  Tbe  rules  as  to  parties  to  suits  in 
»4Uit7  were  not  the  same  as  tbope  whicb  governed  Courts  of  Common 
Uw.  sod  were  looff  since  adapted  to  meet  the  dlfllcultles  presented  by 
1  multiplicity  of  persons  interested  In  the  subject  matter  of  litigation. 
Some  of  such  persons  were  allowed  to  sue  and  be  sued  on  behalf  of 
tbttnuelvps  and  all  others  having  the  same  interests.  This  was 
iTovedly  done  to  prevent  a  failure  qf  Justice:  see  per  Lord  Llodtey: 
Taff  Vale  tty.  Vo.  v.  Amaigamated  Society  of  Railway  Servanta,  1901, 
A.  C.  426:  8&  L.  T.  147.  Suits  so  constituted  were  technically  called 
diss  suits,  and  provision  is  made  by  Hule  75  for  the  continuance 
of  tbe  former  equity  practice  as  to  parties  In  such  cases. 

Following  Ha»no»  v.  Hmurthu-aite,  1894.  A.  C.  494;  71  L.  T.  157,  It  Defmdanii 
wu  held  by  the  House  of  Lords  that  a  plaintiff  could  not  Join  several  k«ve»]t)' 
defendants  In  an  action  to  abate  several  senarate  nuisances,  though  «»!  cKu>eJ 
occasioned  by  similar  but  separate  acts:  Sadler  v,  O,  W.  Ry.,  1S96,  A.  of  iciion. 
C.  460:  74  L.  T.  561.    And  It  has  been  held  that  several  defendants,  sued 
under  The  Liquor  Livt-nae  Act  (R.  8.  O.  c.  21y>.  s.  114.  for  wrongfully 
sapplylng  liquor  to  a  person  at  different  times,  could  not  be  Joined  as 
defendants  in  tbe  same  action:  Crane  v.  Hunt,  26  Ont.  641;  but  under 
Rule  67  as  It  now  stands:  Svmblc,  such  a  Joinder  of  defendants  would 
be  admissible. 

Where  several  defendants  are  sued,  a  claim  for  damages  In  respect 
of  a  tort  alleged  against  some  of  them  cannot  be  combined  with  a 
claim  for  damages  In  respect  of  a  separate  tort  alleged  against  all: 
Gower  v.  CouldHdge,  1898.  1  Q.  B.  348  (explained  In  Frankcnburg  v. 
Great  Horteleaa  Carriage  Co..  1900,  1  Q.  B.  C04;  see  also  Thompson 
V.  London  County  Council,  1899.  I  Q.  B.  840);  claims  against  two  or 
more  defendants  in  respect  of  separate  torts  cannot  be  Joined  in  the 
same  action:  Appleton  v.  Fuller,  6  O.  L.  R.  683:  Hinds  \.  Barrie.  6 
0.  L.  R.  656;  Greenwood  v.  Grrrnicood,  126  L.  T.  Jour.  57;  even  though 
ths damage  complained  of  may  be  the  same  as  against  each  defendant: 
TKompson  v.  London  County  Council,  1899,  1  Q.  B.  840;  and  generally 
speaking,  a  plaintiff  cannot  claim  on  separate  causes  of  action  against 
different  persons  in  one  action,  if  the  real  causes  of  action  that  exist 
awlnst  them  are  separate:  Quiglcy  v.  Waterloo.  1  O.  L.  R.  606;  Rinds 
f.  Barrie.  6  O.  L.  R.  656;  Vachon  v.  Crown  Reserve  Mining  Co.,  2  O.  W. 
-V.  378;  but  there  may  be  such  unity  In  the  matters  complained  of  as 
between  all  parties  as  to  Justify  the  Joining  of  defendants  who  arc  not 
all  interested  in  the  same  way.  or  In  the  same  inquiries;  Evans  v. 
J'lHray.  1  0.  L.  R.  614;  Crowthcr  v.  Cobourg,  2  O.  W.  N.  1216. 

Causes  of  action  for  a  similar  slander  spoken  at  different  times  by 
each  defendant,  but  arising  out  of  the  same  matter,  cannot  be  joined 
in  the  same  action;  and  a  cause  of  action  for  conspiracy  between 
the  defendanlB  wrongfully  to  dismiss  the  plaintiff  canunt  properly  be 
joined  with  either  of  the  causes  of  action  for  slander:  Pope  v.  Haw- 
ir'-y.  17  T.  L.  R.  717;  85  L.  T.  263:  but  persons  who  conspire 
"legally  to  watch  and  beset  a  place  with  a  view  to  persuade  work- 
nien  not  to  work,  nr  to  cease  work  for  a  perann,  may  he  sued  Jointly 
la  the  same  action:  Walters  v.  Orccn.  1899,  2  Ch.  696.  (There  the 
right  to  the  relief  claimed  arose  out  of  the  same  series  of  transactions, 
ana  there  was  a  common  question  of  fact  as  well  as  law,  whether 
all  the  acts  complained  of  were  done  In  pursuance  of  a  combination  so 
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»■  to  render  the  derendaoli  jointly  llablr.)  Kvtn  If  It  orrc  not 
eitabllibed  that  nil  the  detendnnti  had  committed  Ibe  acti  comiilalnrd 
of.  Judgment  mlgbt  bt>  recovered  agalnet  lome  or  one  of  them;  It:  net- 
alio  Vopi'ltina-Chatlcraon  v.  Bailncfi  ttyaU'mt,  11  O.  h.  K.  292. 

In  an  action  aolnat  two  Joint  tort.feaiori  for  ronverilon.  a  rlalm 
may  be  Joined  agalnat  one  of  them  for  money  had  and  received,  If  it 
arlie  out  of  the  tame  Iranaacllon:  Hire  v.  Rett.  1900.  1  Q.  B.  54;  ,0 
alflo  an  action  may  be  maintained  agalnit  a  company  and  Iti  dlrec'torM 
and  the  execulora  of  a  deceaied  director,  aaklni  aialnat  the  company 
tor  cancellation  of  plalntlri  iharei,  and  aiklni  aialnat  the  direclon 
damagei.  on  the  ground  of  mlarepreientatlona  In  the  proapeclui  of  the 
company:  Fmnlcmburfi  v,  Orcof  AToreplpii  carriage  Vompanii,  19ii(i.  1 
Q.  B.  604;  and  lee  Kent  Coal  Co.  v.  Jforlln,  1900,  10  T.  I,.  R.  4lie. 

A  plaintiff  may  aue  two  or  more  persona  for  damages  for  Injurifn 
caused  by  the  combined  effect  of  their  respective  negligence;  hi 
cannot  be  compelled  to  elect  agalne t  which  he  will  proceed :  flullo,  t  , 
iondoa  Oeneral  Omnibiu  Co.,  1907.  1  K,  B,  27,  264;  »r,  I,.  T.  OO.".;  Trarru 
V.  Toroalo  «».,  13  O.  W.  R.  15;  and  see  Campania  Somfncno  Conotlurfn, 
v.  ifoaliler,  1910,  2  K.  B.  364;  103  L.  T.  333  (a  caae  of  breach  of  con 
tract).  Where  aeveral  defendanta  are  Joined  aa  Joint  tortfeasors 
each  la  liable  for  the  whole  damages  occasioned  by  the  joint  tort-  see 
Oreealondi  v.  Wilmlhurat.  1913,  3  K.  B,  607  and  other  cases  cited  In 
note  to  Rule  39,  Mupra,  p.  384, 

A  plaintiff  cannot,  In  an  action  against  a  municipal  corporation  Tcir 
damages  for  obstructing  a  highway,  add  as  a  defendant  a  person  a. 
against  wBom  under  r»«  Municipal  Act  (R.  8,  O,  c.  192),  s  464  the 
corporation  la  entitled  to  relief  over;  Bainrt  v,  IVoorfiloc*,  10  o.  I,.  It 

Under  this  ffide,  where  a  plaintiff  Is  In  doubt  aa  to  the  person  from 
V  noin  he  ts  entitled  to  redress  he  may  Join  two  or  more  defendant, 
la  order  that  the  question  as  to  which.  If  any,  of  them  Is  liable  and  to 
what  extent,  may  be  determined  as  between  all  parties. 

This  Rale  Is  applicable  to  actions  which  have  been  already  com 
menced,  as  well  aa  to  those  In  which  the  plalntllt  Is  In  doubt  at  tie 
r°T°°"ifT'"^','.?'°°'  ""■  Cockburn.  C.J..  In  Hondura,  Ry.  C„.  v. 
.„  m  •  ^'-  °-  "'°-  ■"'  ""'  '■'»•'  ""  Pl^'ntlfa  claimed  against  L 
sptclflc  performance  of  a  contract  alleged  to  have  been  made  by  r 
he  authorized  agent  of  L.;  they  afterwards  alleged  that  L,  denl.d 
that  T,  was  his  authorized  agent,  and  were  therefore  In  doubt  as  10 
Tnt  ,r«  h  ■  ^"^  ""''  f '"°'''  "■'""'  '»  ""'  T-  "  defendant,  claim- 
nrf„M  ,  =  1"  ""'  ""  authorized  agent  of  L,  he  was  liable  as 
fn  ?^,  V??  ''f"  «'■»»<'"'  »•■  Jfcflumif*.  1896,  2  Q.  B.  464.  followed 
m  Tate  y.\aturnl  Oa,  Co..  18  P.  n.  82,  but  It  Is  doubtful  whether  the,c 

m?  '  n"  'V"""""^  '«  «'"'"-''  '■  "-"'-'"O.  1  O-  L.  R.  6«» 

?„  ^„„?,  .     ;„  ""."'J  '"^  '""  '""  "■"«  "O"'"  ■>»»  •>«  held  only 

.,/  ",  .  "  '"''  °'  "'°  °'  """^  defendants  is  liable  to  satisfy  It; 
sea  vtdc,  Langley  v.  Law  Society,  infra,  p.  423. 

whe'the? °,l,l°T,  "^''l  """  '"  ''"'™  ""  O'™  oommenced  as  to 
whether  the  defendant  sued  is  the  party  liable,  other  parti.=  m,v 
be  added  under  Rule  134;  Tate  v.  .Va(ar„(  Oa>  Co..  mpra. 

Co ''»"«"»'  .r'  S""""'  '"  *°™'''  >■•  o-  »"■  «!'■  CO..  rf  a.  ^x.  Ry. 
to.,  9  p.  R.  80.   ainrmed  on  appeal  7  Ont.  App.   715,   where  injury 
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vu  done  to  Koodt  carried  by  two  r«llwa]r  coupantci,  but  th«  plalfi-  Bate  07. 
tUf  wu  Dot  dbU  to  ucerUla  which  lino  of  railway  the  goodi  were  on 
■t  the  time  ot  the  Injur).  The  plaintiff  wat  held  entitled  to  Join 
both  eompanlta  ai  defendant!;  and  lee  Wlttcd  v.  OolbraUh.  1893,  i 
Q.  B.  431.  But  this  ftule  does  not  authorize  the  rrcovery  ot  Jadginent 
iltlut  two  or  more  parties  Rt'parately  llablp,  and  where  damayei 
were  tueeaed  afaimt  two  dufendanti  undt-r  luph  clrcum»tanuee,  the 
Court  directed  Judgment  to  b«  entered  agalnat  one  defendknt  only,  on 
tke  plalotlff  tgreelQf  to  abandon  Judgment  as  to  thi!  other  b»fcndant: 
Crese  T.  ifant,  3«  Ont.  641. 

Ii  an  action  brought  against  an  Irish  railway  con.  Any  claiming 
daffligei  for  breach  of  rontract  In  not  carrying  pigs  from  a  station 
Id  Ireland  to  Liverpool,  and  for  trover  and  conversion  of  the  pigs; 
the  cominny  having  stated  In  answers  to  interrogatories,  that  some 
of  the  pigs  were  sold  by  tbe  L.  *  N.  W.  Ry,  Co.,  on  whose  line  part 
of  ttie  journey  had  to  be  performed,  but  without  communication  with 
tlw  defeodanta.  leave  was  given  to  add  the  L.  A  N.  W.  Ry.  Co.  as 
defendants:  Creaton  v.  itidlanU  O.  W.  Ry.  Co.,  10  L.  R.  Ir.  74. 

In  Head  v  Bowman.  9  P.  R.  12.  the  plaintiff  sued  In  respect  of  the 
flooding  of  land  by  a  mill-dam.  The  Q.  W.  Ry.  had  turned  the  waters 
of  the  stream  into  another  channel,  wnlch  was  not  deep  enough  to 
cirry  off  all  the  water,  even  though  the  defendant's  dam  were  removed, 
M  tbat  complete  relief  could  not  be  given,  even  though  the  plaintiff 
were  successful  against  the  defendant.  The  plaintiff  was  therefore 
allowed  under  this  Hule  and  Ituie  134  to  add  the  O.  W.  Ry.  Co.  as 
defendants. 

An  action  against  four  independ<  at  saw-mill  owners,  from  whose 
njilla  sawdust  and  refuse  matter  were  carried  down  the  River  Ottawa 
and  lodged  upon  and  in  front  of  tbe  plaintiff's  land,  was  held  to 
hare  been  properly  brought  against  all  four  owners  as  defendants: 
RitU  V.  Booth,  10  P.  R.  049. 

Where  several  defendants  are  Joined  each  of  whom  Is  alleged  to 
have  been  guilty  of  negligence,  the  combined  result  of  which  was  to 
cauae  Injury  to  the  plaintiff,  he  cannot  be  required  to  elect  against 
vtUcb  one  ht;  will  proceed,  but  Is  entitled  to  proceed  against  them  all: 
Smon  V.  GueJph  d  OoUerich  Ry.,  13  O.  L.  R.  47. 

In  an  action  by  the  asslRnee  of  a  debt,  the  plaintiff  was  allowed  Aiiprnntive 
to  add  the  aeslgnor  and  claim  alternative  relief  against  him.  In  the  ''■»''"• 
f^ent  of  being  unable  to  recover  against  the  debtor:  LangUy  v.  Law 
Socie.'^.  3  0.  L.  R.  245.  But  the  later  cases  seem  to  establish  that 
this  Ru\e  is  confined  to  casee  In  which  the  alternative  relief  asked  by 
a  statement  of  claim  against  one  defendant  is  consistent  with  that 
asked  against  another;  and  entirely  separate  and  distinct  causes  of 
action,  founded  upon  different  rights,  cannot  be  Joined  In  the  same 
action:  Quigley  v.  Waterloo.  1  O.  L.  R.  606;  Chandler  v.  Qrand  Trunk 
RV;  5  0.  L.  R.  589;  Andrews  v  Forsythe,  7  0.  L.  R.  188;  but  see  Hon- 
iurai  Ry,  Co.  V.  Tucker.  2  Ex.  D.  301;  Child  v.  Stenning.  5  Ch.  D.  695; 
PMHpa  V.  Philips,  4  Q.  B.  D.  134;  Baines  v.  Woodstock,  supra,  p.  422. 

In  actions  of  tort  as  well  as  actions  of  contract,  defendants  may  be 
joined  against  whom  relief  Is  claimed  In  the  alternative:  Bullock  v. 
L-jitdon  Ot  iitial  Omnihua  Co.,  1&07,  1  K.  B.  27,  264 ;  y6  U  T.  &0o;  Till  v. 
dakviUe,  5  O.  W.  N.  601. 

If  the  defendant  can  shew  that  there  Is  inconvenience  or  additional  Ei«tion  bj 
expense  In  trying  both   the  claims   at   the   same  time,   or   that   the  ^imjeifed. 
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dlipuiltloii  or  ont  will  nndir  tb«  trial  of  lbs  otbar  unnrrriHry  be 
IMjr  spplx  uailir  Halt  ~i  (or  lb«  trial  of  on*  iMue  boforo  tbo  other 
li  approacbtd:  Sagol  v.  fiaitoa.  7  Ch.  D.  1;  or  ha  mar  appir  to  com,,,.! 
a  plaintiff  to  alrct  af  nat  wblch  dtfrndanl  he  will  procMd:  ^n.lr.  ir, 
V.  roTMHIte,  I  o.  U  K.    W. 

It  alttrnallvi!  caa»  n  allrinl.  thr  facta  ouihl  oot  to  be  mlxcil  up 
but  iboulil  b«  itated  io  aa  to  ahew  on  wbat  facta  earb  alternative  „i 
the  relief  aouiht  la  founded:  Davg  v.  aarrelt,  7  Cb.  D,  d»9. 

Where  the  t^lalni  of  the  plaintiff  la  In  the  alternative  aialnit  one 
or  the  other  of  two  defendanta.  If  the  plaintiff  take  nnal  Judamrni 
■falnat  oi:e  of  the  defendanta,  that  la  a  bar  to  the  further  pro«Ku 
tlon  of  hia  action  agalnat  the  other  defendant:  Jfor.-;  v  Hci/i,,,,,, 
tanrf,  1903.  I  K.  B.  U;  87  L.  T.  635:  19(M.  A.  C.  11;  89  L  T  Tn' 
frcnc*  V.  HoiciP,  1605.  2  K.  B.  SIC;  93  L.  T.  202i  19011.  2  K.  B  674 
96  L,  T.  274;  and  lee  t'roii  v.  JliifAiica.  117  L.  T.  Jour.  220. 

Where  the  plalntlfT  auccecda  agalnat  one  defendant,  but  not  aKulnm 
another,  the  eoela  of  the  aucceasful  defendant  muat  be  borne  liy  the 
plaintiff,  and  not  by  the  unauccoaful  defendant,  unleea  the  Court 
ordera  otherwlie:  aee  Chm  v.  Ulcmlag,  7  Ch.  D.  413;  11  Ch  D  «• 
and  ainoham  v.  ^Ifxai.<l.r.  cited  Charley'a  Judicature  Act.  3rd  ed" 
4.1.1.    See  alio  Jud.  Ait.  a.  74.  note  p.  254  el  tiq. 

If  a  plaintiff  brlnga  aeparate  actlona  agalnat  a  number  of  per.on. 
Whom  he  mlKht  have  joined  aa  defendant!  In  one  action  he  may  have 
to  nay  the  defendanta'  extra  coats:  Oaorff  v.  Younii.  W.  N.  1883,  21C. 

A  inan  cannot  be  both  plaintiff  and  defendant  In  the  aame  anion 
and    therefore,    where  the   plaintiff   was   also   made    a   defendant   |., 

L°.?  ^n  «?"^,"''  *"'  °"'°''  "^  ■"''"'''  "'"  "»  «  defendant:  Wavi'll  > 
JfKdlcll.  W.  N.  1891,  8«;  64  L.  T.  560. 

It  I,  not  proper  to  make  Individual  corporatora  defendanta  for  the 
sole  purpose  of  making  them  pay  costs:  Attt.-Oen.  y.  retry  of  B.r 
rie^f'  f  ^^-  °-^°-  """■"  "  "  '•"•""  '°  ""*'  aollcltors.  agem,, 
the™  11  r,!'>°,"""  '"°""'  ""  •"""  a"«»very,  or  coats,  again.,! 
them  see  lfol(»(a.  v.  Yettl.  46  L.  T.  497;  Bame,  v.  Aidv.  h  n  9 
Cby.  244.  255.  2n6:  flur.foH  v.  Bcy,u,.  26  Ch.  D.  35;  Amo.  yHcL  IJ. 

Phv  ■.I'.i,""'"  T  ■.  I  '"'"  "  '""""y  '°  """  was  formerly  known  In 
Chy.  aa  the  rule  of  the  three  A.'a 

.mHI^'?,^"  '""°°  ''  '"■°"*'"  °«°'""  "  <^»--Poratlon  aggregate,  an 
oOIcer  of  the  corporation  should  cot  be  made  a  defendant  for  discoverv 
only:  see  former  C.  R.  191;  but  .rhere  the  plaintiff  chargea  the  oBce.' 
of  tt  corporation  with  collusion  and  conspiracy  to  deprive  plalnllll  ol 
nis  rights,  or  damages  arc  claimed  against  them  for  wrongful  acts,  such 
offlcers  may  be  properly  made  defendants:  Cuthl.rt  v.  The  Commerd^l 

Factor,/,  20  Or.  227;  Bill,  v.  .Veil,o„.  l.  R.  3  Chy.  429;  L.  R.  5  H.  L.  1. 
As  to  discovery  by  corporations:  see  Aulc  32  (2),  (3). 
In  Heatley  v.  Ncwto«.  51  L.  J.  Chy.  225,  an  action  by  a  purcha.«ir 
for  rescission  of  a  contract  of  sale  and  costs,  auctioneers  were  made 
co-defendants  with  the  vendors,  the  plal.  -iff  alleging  that  they  and 
he  vendors  had  Joined  In  a  fraud  whereby  the  plaintiff  was  InJihed 
o  pay  loo  high  a  price.  It  w...  held  that  the  auctioneers  were  rluhtlv 
Joined  and  oould  not  claim  to  be  dismissed  merely  on  payment  of  the 
deposit  Into  Court,  and  coats  to  the  date  of  the  order 
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II  u  ■fttoD  to  rwovvr  the  vftlu«  of  loodi,  «  peraou  who  bad  not)*  R«lt  CT. 
flf4  tb«  plalDtlll  not  to  remove  tbr  xood*.  whicb  bad  not  born  paid  for. 
ui  tb»  property  In  which  bad  not  paaavd.  wai  mAt  a  dufendant  In 
ihiutloa:  J^iion  v.  DeOrvrr,  13  Ont.  27C. 

Though  a  rt^trlctlvf  covrnant  In  a  Iran*  li  omitted  In  a  lub-lcaa*. 
both  ksMfl  and  lub-kiivt-  are  properly  made  defendantu  In  an  action 
rof  brearh  of  the  covenant:  Tritton  v.  Bankarl,  S5  W.  I{  4T4;  B0  L. 
T  3M,  &<L.  J.  Chy.  629. 

la  an  action  by  a  creditor  to  recover  a  debt,  periona  to  whom  th«) 
debtor  had  made  an  alleged  fraudulent  conveyance  of  bla  property, 
which  the  plaintiff  claimed  to  have  «et  aalde.  wore  held  to  be  properly 
lolned  u  defendant!:  HcaUn  v.  3lLKcltar,  13  P.  R.  81. 

Id  id  action  by  a  ilraple  contract  creditor  claiming  merely  to  M>t 
»ilde  a  ronveyanre  aa  fraudulent  against  credllore.  the  debtor  and 
ranlor  Is  a  necpHMry  party  an  well  as  the  grantee:  Qibbont  v.  DarvW, 
12  P.  R.  478. 


At  to  addlns  a  party  for  discovery  only: 
79  U  T.  Jour.  17J. 


I  fiymondt  v.  Vity  Bank, 


FeralgB  loT«r*lBB.~A  sovereign  of  an  Independent  foreign  state, 
tboufb  within  the  Jurisdiction  cf  the  Court.  Is  rot  liable  to  a  civil 
action  unless  he  chooses  to  submit  to  the  Jurisdiction:  Mlghrll  v.  Button 
ofJohorc.  1R94.  1  Q.  B.  140;  70  L.  T.  64:  neither  Is  a  foreign  ambassa- 
dor; MuturuM  Bvy  v.  Qadhan,  1894.  1  Q,  B.  '33;  Re  HrpubUc  of  Bolivln. 
1914, 1  Ch.  139;  109  L.  T.  741;  110  L.  T.  141,  Aa  to  the  extent  to  which 
aforelini  soverelRn  by  aulng  submits  to  the  Jurisdiction:  see  8.  African 
l!<'public  V.  Vomp<i{fnif  Fnituo  Bilgv,  1898.  1  Ch.  190.  In  tht  note. 
supra,  p.  346. 

AdmlBlstnton  »d  lltaxi.— Under  O.  R.  IM,  It  was  provided  that:  /;    iintmrni 
"Whers  probate  of  the  wlU  of  a  deceased  person,  or  letters  of  admin  <■•  sdminii- 
Istrstlon  to  his  estate,  have  not  been  granted,  and  represer.tatlon  of  lep^ieM 
aucb  estate  Is  required  In  any  action  or  proceeding  In  the  High  Court,  '•wu  in 
tbe  Court  may  appoint  some  person  administrator  ad  titem;"  but  that  irHifi""' 
Rule  has  not  been  continued,  and  tbe  power  to  appoint  an  admlnlstra-  <"'>""■ 
lor  ad  litem,  would  svem  to  rest,  as  It  does  In  England,  with  the  Pro- 
bate Court.  i.e.,  Is  Ontario,  the  Surrogate  Courts. 

A  Judgment  against  sn  administrator  ad  litem,  wilt  as  effectually 
bind  (he  estate  as  If  a  general  administrator  were  a  party:  but  In  any 
action  which  Involves  general  inc]ulrlen  as  to  next  of  kin,  or  Reneral 
Irniu'ries  as  to  assets,  and  creditors,  an  adminlstrato  nrf  Utrnt  shonlci 
not  be  appointed  as  he  would  not  sufflclently  rei)resent  the  estate;  a 
P'li'^ral  administrator  would  in  such  case  be  necessary:  Dondcatcfll 
V,  Dotedrawell  9  Ch.  D.  294;  and  see  Rodgrr  v.  Moran.  28  Ont.;  per 
Meredith.  J.,  ;it  p.  283;  and  McLean  v.  Allen.  18  P.  R.  255. 

The  au(.iorlty  of  an  administrator  ad  litem  In  a  probate  action 
terminates  on  the  pronouncing  of  a  Judgment  In  favour  of  a  will;  a 
grant  of  probate  Is  not  necefl8ar>  to  put  an  end  to  hia  powers: 
IPrtlfflHfi  V.  Bird.  1894,  P.  262;  71  T..  T.  267. 

Aa  administrator  ad  litem  In  an  administration  action  has  no 
I'ower  to  commence  another  action  in  respect  of  the  lands  of  the 
deceased,  and  a  fortiori  where  tbe  lands  have  vested  in  the  heirs  of  the 
deceas'd  through  no  caution  having  been  filed:  iiodgt'r  v.  Moran,  28 
•^  ■    -•';  and  It  may  be  open  to  question  whether  an  administrator 
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Bula  as.         (W  litem  tau  any  power  to  register  a  caveat  under  The  Devolulwn  „, 
Ettatei  Act  (R.  8.  O.  c.  119),  s.  13.  ' 

A  general  administrator  peniente  me,  appointed  by  the  Surrogate 
Court  In  a  probate  action,  may  be  served  without  first  obtaining  the 
leave  of  the  Court:  In  re  Toleman,  1897,  1  Ch.  866. 

Eioontor  de  sob  tort— Under  former  C.  R.  196,  an  action  lor  an 
account  might  bo  brought  against  an  executor  de  ton  tort  without 
Joining  a  legal  personal  representative;  but  that  Bute  has  not  be<n 
continued;  and,  consequently,  to  an  action  for  an  account  against  an 
executor  de  son  tort,  the  legal  personal  representative  Is  now  a  neces 
sary  party.  By  the  same  C.  R.  196,  It  was  also  provided  that  where 
the  Court  appointed  a  receiver  of  a  deceased  person's  estate  the  estate 
might  be  administered  by  the  Court  without  the  appointment  of  anv 
personal  representative,  but  that  Rule  having  been  dropped,  that  pro 
cedure  can  no  longer  be  adopted. 

Attoriuy-Oeneral  as  Defendant.— Where  the  rights  of  the  Cro»n 
are  involved,  or  a  declaration  Is  sought  against  the  Crown  the  Attor 
ney-General  may  be  made  a  defendant  as  representing  the  Crown  and 
the  Crown  will  be  bound  by  the  adjudication  In  an  action  so  framed 
see  PainUlt  v.  Atloriiey-Oencral,  Hardres  Rep.  46.-,;  Laragoity  v  Altur 
ney-Oeneral,  2  Price  172;  Dyson  v.  Mtorney-Oeneral,  1911  1  K  R 
410;  1912,  1  Cb.  158;  103  L,  T.  707;  Buryhcs  v.  Attorncy-Oeneral  isn' 
2  Ch.  1.19 ;  1912,  1  Ch.  173;  105  L.  T.  193,  758. 

Where  relief  Is  claimed  against  the  Crown  then  a  petition  of  rieht 
Is  the  usual  procedure:  see  Unles  738  ct  teg. 

Where 

defendsnt  7 — ■  —  —  ..^^^^„^,.   ,.,at  c\Kiy  ueienaant  to 

fn'.!!"'™™?  ^^  "'^''O"  s'la'l  be  interested  as  to  all  the  relief  elaime,! 
iiei  p,.„4.    or  as  to  every  cause  of  action  included  therein.    C.E.  187 


68.  It  shall  not  be  necessary  that  every  defendant  to 


See  Eng.  (1883)  R.  127. 

See  Cox  v.  Barker,  3  Ch.  D.  369,  where  this  Rule  was  considered 
and  given  a  liberal  construction.  The  Judgment  of  V  C  Bacon 
which  was  amrmed  on  appeal,  contains  the  following  nassare,  —  m 
take  it  that  it  was  the  intention  of  the  Legislature,  when  any  ones 
tion  of  any  sort,  or  any  set  of  questions,  arose,  to  endeavour  by  om- 
hearing  and  one  decree  to  dispose  of  all  matters  In  litigation  be  ween 
all  the  parties  who  were  interested  in  the  subject  of  the  lltlgaUon 
The  Act  of  Parliament,  at  the  same  time  that  it  has  enabled" 'ye. 
son  stating  a  claim  to  bring  before  the  Court  all  persons  interested 
^  that  claim,  and  to  inelude  in  the  claim  every  guestron  that  can 
belong  to  it,  or  arise  out  of  it,  has.  at  the  same  time,  careful"  pr" 
vlded  that  no  one  shall  be  prejudiced  by  the  fact  of  his  being  oined 
The  Rules  are  distinct  on  the  subject."  jumeu. 

It  was  held  that  notwithstanding  this  Rule  separate  tort  feasors 
could  not  be  Jo  ncd  as  defendants  in  the  same  action:  Sodter  v   O  ° 

1  Q.  B.  348;  Thompson  v.  Lardon,  1899,  1  Q.  B.  840;  SO  L  T  51''  p,„„' 
'..Hau:tr,y,U  L.  T.  263;  QuWnj  v.  ^Vatrr,oo.  1  O.  L.  r'.  606     but  "r 

Tul 614    ■  '""'■  ■' '''"■  "'"• '' '- ■"•  "'^ "'""" v^;»#"».  1 

See  notes  to  Rule  68. 
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69.  A  plaintiff  mav  unite,  in  tlie  same  action,  several  ■»'•  "• 
causes  of  action.    C.E.  232.  Tii^iTZ, 

he  jninfd. 

Subfltantially  identical  with  the  first  clause  of  Eng.  (1883).  R.  188. 

MuUffarlousness.  or  the  uniting  of  separate  and  distinct  subjects 
in  one  suit,  was  formerly  a  ground  for  demurrer;  but  Is  now  no  objec- 
tion of  itself:  see  Cox  v.  Barker,  3  Cb.  D.  359;  and  the  right  to  loin 
several  causes  of  action  Is  not  limited  to  cases  where  they  are  between 
the  same  parties,  nor  (save  as  provided  in  these  Rules)  in  the  same 
right. 

The  present  Rule  is  an  extension  of  s.  84  of  the  C.  L.  P.  Act, 
and  it  Is  apprehended  that  the  words  "cause  of  action  "  must  receive 
the  same  construction  as  they  received  under  the  above  section  of 
the  C.  I*  P.  Act:  see  Bustros  v.  Whitr,  1  Q.  B.  D.  423.  The  Rule 
must,  therefore,  as  put  by  an  able  commentator  on  the  English 
Judicature  Act.  be  taken  to  Include,  not  only  different  legal  relations 
arising  out  of  the  same  transaction,  but  also  separate  and  Inde- 
pendent transactions:   Wilson's   Jud.   Act,   7th   ed.,   189. 

Where  there  is  but  one  plaintiff  and  one  defendant,  then  the  One  plain- 
plaintiff  may,  apparently,  without  any  restriction,  join  in  an  action  dl!i^ndtm"^ 
any  number  of  separate  and  distinct  causes  of  action,  but  subject  to 
separate  trials  being  directed  of  Issues  which  cannot,  without  preju- 
dice to  either  of  the  parties,  be  tried  at  the  same  time:  see  Rule  73. 
Thus  claims  for  separate  liens  for  taxes  on  separate  lots  were  held  to 
be  properly  joined  In  an  action  to  enforce  such  liens:  Sturgfon  t'tills  v. 
Imperial  Land  Co.,  31  O.  L.  il.  62. 

Where,  however,  there  are  two  or  more  plaintiffs  or   defendants,  Two  or  more 


separate  and  distinct  causes  of  action  Is  subject  to  Important  limita- 
tions. Though  It  is  not  necessary  that  every  defendant  In  an  action 
shall  be  Interested  as  to  all  the  relief  claimed  by  the  plaintiff,  or  as 
to  every  cause  of  action  Included  therein  (Rule  68),  yet  It  la  not 
competent  for  a  plaintiff  or  plaintiffs  to  join  In  the  same  action 
several  defendants  against  whom  wholly  separate  and  distinct  causes 
o(  action  are  alleged. 

The  provisions  of  this  Rule  are  therefore  subject  to  Rule  67,  re- 
specting the  joinder  of  parties  defendant. 

In  an  action  against  two  defendants,  two  causes  of  action  cannot 
be  Joined.  In  one  of  which  one  of  the  defendants  has  no  concern :  Hinds 
V.  Barrie.  6  0.  L.  R.  656;  AVy  v.  .Vcy.  3  0.  W.  N.  927. 

in  Honduras  Ry.  Co.  v.  Tucker.  2  Ex.  D.  301.  there  was  one  sub-  ExsmplM 
ject  matter,    a  contract  made  and   broken.      The    plaintiffs    claimed 
relief  against  L.  who  made  it.   It  T.   was  authorized   to  make  it  as 
affent  of  L..  but  if  not  so  authorized   then  against  T.  as   principal. 
Both  were  held  to  be  rightly  made  defendants. 

In  Bagot  v.  Easton,  7  Ch.  I).  1.  separate  alternative  (auses  of  action 
"ere  held  to  have  been  properly  Joined  against  the  same  defenilant. 

In  Desitila  v.  i^chunvk.  etc-.  W.  N.  1880.  96,  It  was  held  that 
separate  causes  of  action  against  separate  defendants  mlgbt  be  Joined 
with  joint  and  several  causes  of  action,  where  all  related  to  the  same 
sujiect  matter. 
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H.Ui  70.  71.       A  plalntlB  cannot  Join  an   IndlvWuBl  claim  with  one  by  him  o„ 
behalf  of  a  class,  nnless  they  arise  out  of  the  san.e  transaction 
S(ro«d  V    ia„-.o„.  1898,  2  Q.  B.  44;    78  L.  T.  729;   Ham,  luZTm 
Larder  Lake  liming  Co.  v.  Gold  Fields,  23  O.  L.  R.  625. 

A  cause  of  action  against  promoters  and  directors  of  a  comnanv 
for  a  fraud  and  conspiracy  In  pursuance  of  which  they  had  earned 
out  certain  purchases,  loans,  etc.,  and  a  cans,  of  action  against 
directors  alone  for,  In  regard  to  the  arst  cause  of  action,  having  be™ 
gnllty  of  a  breach  of  duty  as  directors,  were  held  to  be  properly 
joined:  Kent.  etc..  v.  Martin.  16  T  L.  H,  486;  and  see  Harris  la'l, 
Larder  Lake  Slimng  Co.  v,  Oold  Fields,  mpra. 

A  claim  by  plaintiffs  who  were  mortgagees  to  set  aside  a  lease  bv 
for  T/T,^';:'  ^'"°;i'"""  »  ^'"ta  by  a  co-plaintiff,  who  was  asXee 
tor  the  creditors  of  the  mortgagor,  tor  the  avoidance  of  the  lease  as 
w.ri°L?r?  r'f  ™'"°'»'-"''  »»-i  with  intent  to  defraud  creditors 

7  rrR.  m'TsT^'n.Mt'^-  ""•" "'  "'""""'•'  >■■  ^"^--"^ 

A    claim    by   two    plaintiffs,    a  married  man  and  an  unmarried 

different  occasions  by  the  defendant,  was  held  to  ba  proper  he  e 
being  publication  as  to  all,  and  the  three  occa.lons  being  a  series 
with  a  common  Question  of  fact:  Afar  v.  Eseott,  8  O.  L.  R.  177. 

Lord  Selborne,  In  Burstall  v.  Bevfus.  26  Ch.  D.  39,  said-  "To 
bring  Into  one  claim  distinct  causes  of  action  against  different  oer 
sons  neither  having  anything  to  do  with  the  oSe?  (and  on^y  hi 
torlcally  connected)    Is  not  contemplated  by  Order  IS,   s    1    (Rule 

The  liberty  given  by  the  present  Rule  U,  however,  subject  to  the 
11m nations  contained  In  the  following  Rules,  and  to  the  discret  on 
of  the  Court   (see  Rule  73),  to  Interfere  In  order  to  prevent  Issies 
being  raised  which  embarrass  a  fair  trial  of  the  action 
Ei.c,„a«.  There  ■»  nothing  to  prevent  any  cause  of  action  from  being  Joined 

ve«  the  loTr.tn     .        "''^':'  '""■   ""'  '"=  '^™"  "««  power  to  pre- 

z'nfe^iir'toMy  rger;"«L:"^3"" '-""'' "-  '"-—^  -^ 

f„   ^,f^l  ""T"  *^-  "■  '"^  *  '■">""  ^y  »"  assignee  In  Insolvenev    or 
for  the  benefit  of  creditors,  could  not,  unless  £y  leave  ortleCour 
or  a  Judge,  be  Joined  with  any  claim  by  him  In  any  other  »pacUy 
Such  claims  may  now  be  Joined,  but  of  cour.e  subject  to  Rule  73. 

.?.ir,  Vu.?'  .  .70-  A  claim  by  or  against  Imsband  and  wife  may  be 
''"•  '         aleb      C  E  'sf "  '^  °"  '^'''"''  '''^''  "^  them" epar: 


Claimi  by 
ttifcnee  in 
insolvency. 


ClKims  b]r  i 
BKainst  ex- 
ecutor. 


Same  as  Eng.  (1883)  H.  191. 

'  71.  A  .jlaim  by  or  against  an  executor  or  administra- 
tor may  be  jomed  with  a  claim  by  or  against  him  per- 
sonally, provided  the  last  mentioned  claim  is  alleged  t„ 
have  arisen  with  reference  to  the  estate  represented  h-. 
him  in  the  action.    C.B.  235. 

Same  as  Eng.   (1883)    R.   192, 
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"AUflSed,"  i.e.,  In  the   writ    or  pleadings:  Davit  v.  Saintahury,  1  boIm  72  78 
T.  L.  B.  538. 

In  an  action  agaln't  executors  founded  on  an  alleged  promise  of  a 
testator  to  leave  a  sum  of  money  to  the  plaintiff  by  his  will.  It 
was  held  that  the  plalntff  could  not  Join  a  claim  against  the  execu- 
tors personally  for  fraudulently  Influencing  the  testator  to  omit  such 
bequest:  WttUworth  v.  Darbishirc.  41  W.  R.  317;  68  L.  T.  216;  5  R. 
198. 

SetnbJe,  that  as  regards  claims  by  an  executor,  this  Rule  refers  to 
a  cose  where  the  plaintiff's  personal  claim  Is  In  respect  of  the  assets 
of  the  testator  gua  assets;  the  claim  as  executor  and  the  claim  per- 
sonally must  be  with  reference  to  the  same  estate:  Johnson  v.  Bur- 
gesi,  47  L.  J.  Chy.  552.  Thus  a  claim  by  an  executor  for  arrears  of 
rent  due  to  bis  testator's  estate  cannot  be  Joined  with  a  claim  by 
him  Bi  tenant  for  life  of  the  same  estate:  Tredegar  v.  Roberta,  1914. 
IK.  B.  283;       9  L.  T.  I'^l. 

The  Rule  It  seems  does  not  apply  to  a  counter-claim,  so  as  to  enable 
the  defendant  to  set  up  by  way  of  counter-claim,  clainu  againet  the 
plaintiff  perMnally  and  as  executor,  where  he  is  only  suing  in  a 
distinct  personal  character:  Macdonald  r.  Carington,  4  C.  P.  D.  28. 

72.  A  claim  by  plaintiffs  jointiy  may  be  joined  with  Joint  »nd 
a  claim  by  tliem  or  any  of  them  separately  against  the  ciaimi. 
same  defendant.    C.B.  236, 

Same  as  the  Eng.   (1883)   R.  193. 

73.  If  several  causes  of  action  joined  in  the  same  order  (or 
action  ate  such  as  cannot  be  conveniently  disposed  of  'sT*"'* 
in  one  action,  the  Court  may  order  any  of  them  to  'i" 
excluded,  or  may  direct  the  issues  respecting  the  separ- 
ate causes  of  action  to  be  tried  separately.    C.R.  237. 

See  Eng.  (1883).  RR.  188.  194,  195.  196,  432.  Former  C.  R.  531  con- 
tained a  similar  provision. 

In  Re  Worsaam,  Hemcry  v.  "Worsaam,  51  L.  J.  Ch.  669,  the  Court 
declined  to  entertain  an  action  to  set  aside  a  transaction,  and  In  the 
same  proceedings  inquire  whether  to  do  so  was  for  the  benefit  of 
Infants  or  unborn  persons. 

The  provisions  of  the  Rules  for  preventing  any  of  the  parties  from 
tKlng  prejudiced  are  two: 

(1)  A  claim  which  embarrasses  a  fair  trial  of  the  action  may  be  atriking  out 
struck  out:   Rules  73,  137.     This  was  done  in  a  case  where  a  claim  fmbarasiiing 
was  made  for  inconsistent  alternative   relief   by  different   plaintiffs:  dlvmecauBci 
.'wUft  V.  Richardson,  4  C.  P.  D.  112,  where  the  vendor  of  goods  and  of  aciion. 
the  indorsees  of  a  bill  given  by  the  purchaser  to  the  vendor  for  the 
prW.  Jointly  sued   the  purchaser,  the  vendor,  to  recover  the  price, 
and  the  other  plaintiffs  to  recover  upon  the  dishonoured  bill. 

Where  the  paintlff'a  claim  was  for  infrlngament  of  23  different 
patents,  this  was  considered  embarrassing  to  the  defendants,  and  the 
action  was  cuUfiueU  to  a  liiniteti  number;  Sacvhariit.  etc..  v.  Wild, 
1903.  1  Ch.  410;  Saccharin,  etc.  t.  White.  1903.  W.  N.  120;  88  L. 
T.  850. 
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I'rcliniiniry 
(rial  ,>t 
qut^stiong  o( 
law. 


Spparating 
fsiitiea    at 
trial. 


I'lyinu   itu, 
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(2)  The  Court  may  dlrr-ct  the  different  causes  of  notion  lo  m 
tried  separately  under  this  Itulc:  see  Bdgot  v.  t'aMton.  7  Ch.  U  l- 
cm  V.  Stennlnn,  5  Ch.  U.  695,  and  Day  v.  Radcltte,  24  W.  R.  in' 
Barker  v.  Cox.  3  Ch.  359;  Hannay  v.  Smurlhtcaite,  1893.  2  Q.  II. 
412;  1894,  A.  C.  494.  Thla  course  might  formerly  have  been  direitcri 
under  K.  S.  O.  1877,  c.  50,  s.  85 ;  see  i^itjsimmons  v.  Mclnlyre  ; 
P.  R.  119.  In  Hoiger  v.  Noion  Co.,  19  P.  R.  327,  It  was  held  to  be 
proper  where  the  two  causes  of  action  were  wrongful  dismissal  and 
slander. 

Compare  similar  power  given  in  Buie»  136-137,  and  see  HoJl  v  cm 
Talargoch  Lead  mnino  Co.,  45  L.  J.  Chy.  776;  34  L.  T.  901;  «,■  TVooiJ- 
*ne,  38  L.  T.  "i3;  Cessilla  v.  Schunck,  etc.,  W.  N.  1880  96-  Cox  >■ 
Barker,  3  Ch.  D.  372.  ' 

Rule  122  enables  the  Court  to  direct  a  preliminary  point  of  la»- 
to  be  decided  before  the  trial  of  lusuee  of  fact;  or  It  may  be  decided 
at  the  same  time  as  Issues  of  fact. 

The  present  Rule  enables  the  Court  to  direct  one  or  more  Issues  o' 
fact,  which  may  decide  the  case,  to  be  tried  before  the  others-  see 
Slmjoii  V.  Sex  Brunauick,  etc.,  Co.,  5  T.  L.  R.  148;  but  it  Is  to  be 
read  in  connection  with  sec.  16  (»)  of  the  Act,  which  provides  that 
multiplicity  of  proceedings  is  to  be  avoided:  Villoffe  of  Fort  Erie  v 
Fort  Erie  Ferry  Co.,  13  p,  R.  444. 

An  order  for  the  trial  of  a  point  of  law  first,  was  made  In  Corpora- 
tion of  Preston  v.  Fullwood.  80  L.  T.  Jour.  41,  See  also  Irwin  v 
Sperry,  11  P.  R.  229;  Smith  v.  Hargrove,  16  Q.  B,  D  ;S3-  Temprr- 
ance  Colonization  Society  v.  Evans,  12  P.  R.  48  380-  Elmore  v 
Pirrie,  57  L.  T.  333;  London  C.  .C  D.  v.  S.  E.  Ry.,  53  L,  T  109  See 
also  Graham  v.  Temperance,  etc..  .-iM'n  Co.  0/  S.  A  16  P  r'  536  • 
but  It  will  not  be  made  unless  the  decision  of  the  preliminary' point 
will  dispose  of  the  action  so  far,  at  least,  a.  to  dispense  with  a  sec- 
ond trial:  Northern  CroKn  Bank  v.  Matzo,  3  O.  W.  N.  373  and  cases 
there  referred  to.  In  that  case,  owing  to  the  exceptional  circumstances, 
a  special  order  was  made:   see  3  O.  W.  N.  517,  618. 

,.J''T.t  T""""">'  P»""  °'  law  Is  ordered  to  be  tried  first,  the 
H.iL°,  T  f'f  °'  ""='  ""'  ""  '^""^  P'^"  °°"1  «""  fo  final 
u^Z  'J'  "^  '""  '"■^'""'"a--  »■"■":  Ovmers,  etc.,  Maori  Ki„g  v. 
Hughes,  73  U  T.  141.    See,  however,  notes  to  Rule  122. 

„,»^1'"!''!:!".'°".,,°'  !"'  '^"*"  ""*■  ""  """»  "  "■«  "■'«'■  '"O  one  1«« 

n  ?'  T'  "-.11  ""■  '^'"'-  ^^'  ■''"""•'"  '••  »■  ■''■  "y-  f^":  25  Ont.  64-  21 
annea,  ;!";,  h  """.  Il"  "'»'■"'">"  "'"  ""t  ^  interfered  with  on 
appeal,  unless  he  acted  on  a  mistaken  view  of  the  law:  n..  and  see 
Re  Marlm,  Hunt  v.  Chambers,  20  Ch.  D.  365. 

In  TAe  Emma  Silver  Mining  Co.  v.  Gr<i»(,  11  Ch.  D    918    J.ssel 

St1'"''be'„''„  ''?'■.  '",'".*  "™^''  "■  •*  """S"'  -'thin  ttis  Ru 
trave  LnL^  .  ,  "'  """'•  '  ■"•  '""  """"  "  '»  convenient  10 
travel  through  a  long  record,  and  to  get  a  number  of  complicaleil 
issues  and  except  them,  so  to  say,  from  the  pleadings  '^  He  ex 
Plained  ,n  what  cases  the  Rule  had  theretofore  been  acted  upon  KM 
had  been  cases  In  which  the  application  was  by  the  defendant 
In  the    subsequent    case    of    P,erci/  v.  Yonnu.  15  Ch.  D    474    the 

1?.Zm  '!'""  ""'?  "'°'  "■'  '""<■  ''>'  "■«■">='»  '0  be  applied  ?n 
exceptional  cases  only;  that  the  object  of  The  Judicature  Act  w^  To 
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ti7  all  disputes  together,  and  tbat.  It  was  considered,  was  a  beneflcfal  8«e.  74. 
abject  "Separate  trials  ot  separate  IsBues  are  nearly  as  expensive 
as  separate  actions,  and  ought  certainly  not  to  be  encouraged,  and 
tbey  ihoald  only  be  granted  on  special  grounds."  It  was  there  held 
that  a  defendant  In  a  partnership  action,  who  had  set  up  by  counter- 
claim, an  agreement  by  the  plaintiff  for  sale  ot  tls  Interest  In  the 
partnership  to  the  defendant,  at  a  stated  price,  was  not  entitled  to 
bave  this  Issue  tried  before  the  plaintiff's  issues  in  the  action. 

In  Ttismanian  Railwajf  Companv  v.  Clark,  W.  N.  1879.  106;  27 
Vi.  R.  677,  the  Court  refused  leave  to  try  the  liability  of  a  surety, 
before  that  of  the  principal;  and  the  Court  of  Appeal  declined  to 
interfere  with  their  discretion. 

Where  a  reference  would  be  ordered  by  the  Judge  as  to  a  question  Account. 
of  account.  It   is   proper   that    the    question   of    liability    should    be 
tried  separately  from  the  question  to  be  bo  referred:  Liverpool.  Brazil, 
etc..  Navigation  v.  London  d;  Bt.  Katherine,  etc.,  Co.,  W.  N.  1875,  203;  1 
Cliarl.  Ch.  Ca.  121. 

Where  discovery  of  accounts  and  dealings  is  sought,  but  the  plain-  Discovery. 
tifC'B  right  to  the  account  is  disputed,  a  preliminary  trial  of  that 
question  may  be   ordered:    Graham   v.    Temperance   and   Oen.   Life, 
ftc,  16  P.  R.  536. 

In  Miliaaich  v.  Lloyda,  W.  X.  1875.  200;  36  U  T,  423,  an  action  for  Libel  action, 
libel,  an  application  by  the  defendant  to  have  the  question  M  libel  tried 
before  the  question  of  damages  was  refused  by  bush,  J.,  who  said,  "l  do 
not  think  that  I  could  in  this  case  separate  the  question  ot  damages 
from  the  question  of  fai.".  without  injury  to  the  plaintiff."  In  Dent 
1.  Sovereign  Life  A$aurance  Co.,  27  W.  R.  379;  W.  N.  1879.  33..  the 
Talidity  of  a  life  policy  being  the  matter  In  dispute,  an  application  by 
the  plaintiff  that  the  issue,  whether  the  deceased  was  a  man  of  tem- 
perate, or  intemperate,  habits,  should  be  tried  first,  was  refused  by 
V.^.  Bacon,  who  said  that  "this  paitirulT  issue  could  not  he  so 
severed  from  the  rest  of  the  case  as  to  admit  of  Its  being  heard 
separately  by  a  Jury." 

Where  the  plaintiff,  who  had  been  Injured  in  a  railway  accident,  H.-ip«se  nf 
signed  a  receipt  for  a  sum  of  money  paid  to  him  in  full  satisfaction  "•■•■"n. 
of  all  claims,  but,  having  subsequently  become  totally  blind,  he  brought 
an  action  for  damages,  the  question  of  law  whether,  owing  to  his  con- 
dnct,  the  action  was  not  maintainable,  was  directed  to  be  tried  first 
by  a  Judge  alone  before  the  trial  of  the  I'isues  of  fact:  Ellen  v.  Great 
yorthem  Ry.  Co.,  49  W.  R.  396. 

The  Rule  applies  not  merely  to  questions  of  fact,  but  to  mixed 
questions  of  law  and  fact:  Tasmanian  /?y.  Co.  v.  Clark,  supni:  Sim- 
ion  T.  Xew  Brunswick,  etc.,  Co.,  5  T.  L.  R.  14S. 

See  also  Tattersall  v.  National  Steamship  Co.,  W.  N.  1884.  32.  and 
POQley  V.  Driver,  5  Ch.  D.  458. 

74.— (1)  Trustees,  executors,  anu  administrators  mav  Trustees, 
-sue  and  be  sued  on  behalf  of,  or  as  representing,  the  IZZt"  '"^ 
property  or  estate  of  which  they  are  trustees  or  repre-  """*" 
sentatives,  without  joining  any  of  the  persons  beneficially 
interested,  and  shall  represent  them ;  but  the  Court  may 
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at  any  timp  order  any  of  them  to  be  made  parties  in 
addition  to,  or  in  lieu  of,  the  previous  parties.    C.H.  ID.!. 

(2)  Tliis  Rule  shall  apply  to  an  action  to  enforce  ii 
security  by  foreclosure  or  otherwise.    Eng.  Bule  l,io. 

(.Vo<e.— As  to  parties  to  foreclosure  actions  where  lu) 
personal  representative.    See  10  Edw.  VII.  ch.  .j(i,  .s,.,.. 

chy^"a'*6?"'^"'  ""^  """  '"  *"■*■  '"^"  "■  '■'°'  '"*  ""  «'«■''»■■  ot 

The  effect  o(  Bule  74  la  that  In  litigation  with  atrange..  trustoes 
,.   and  executors  represent  their  ce.lui.  ,ue  trmteM:  He  Cooper  cC 
v^   Ve«».  20  Ch.  D.  Ml;   Buuey  v.  Bullev.  8  Ch.   D.  m-   BrooZ\ 
M,-r.ean.  5  Ont.  209;   thu.  In  a  anlt  for  redemption  a  Trustee  ottlo 
ITZ  °  ,"''™'';'°"  "•'  ^^^  held  to  sufficiently  repre  en    the    ru 
estate:  llilu  v.  Jcniiini,,.  13  Ch.  D.  639;   6  Ann    Ca»    fiqs-  .,,1 
7e««i„»,  V.  JoMan;  see  Day  v.  Raacuic    24  w'  R    844     so  .  uZ' 

.uarsn,  w.  ...  is,S,  186;  /n  re  Cooper,  Voaper  v.  Vcsei/,  supra  one  of  ton, 

Ku    tht?  ,^     ?  ,  r,'f  '"  ''°''''  •"«  >n»«gage  declared  void.  It  was 
latter  ^»r    ,      "     "'"^  ""•""""'"a  the  beneficiaries,  and     hat  "h, 
latter  were  Improperly  made  parties,  and  an  order  directing  the   , or 
gagees  to  pay  their  cost,  was  therefore  reversed  on  appeal 

C.  U  T.  47;  and  see  C./,oa'f  ^^o^.^g  'p'%  °3-;r  "'  '"'""'•  " 

"ot'p^'J.-^liLJLr'eTZ  T^  r-'"^  """'"^  "^  between^S; 

"'an  ^^Ztl'^^r:-  .Vnsr\'he\r''„srrt'"^  'T  '-  '^'"-  »' 
<•.!/.,  where  the  trustees  have  died    Tn",  I    """"  "'  "■^"^ente,!. 

stead,  (he  personal  representaUve  o,,.  ?'. ''^■'  ^W'-'^"  '"  'heir 
be  before  the  Court  T!,..  .  '  '""  surviving  trustee  .uusi 
parties  to  ^  ac° S  ZclZ  Tc^^f-  ""1  "='  "''■""■"'"'  """  ™-' 
the  trust  estate  anJ'it  Is  °hvav«T  ""  J"'  """  ""  "■«='  '"■<'  '° 
legal  „„e  ,o  the  proper  yr'^'ue'trsMnil  •"'  ■"■''  ""^'"^  "- 
gallon:  He  Jordan.  nM,  l  Ch.  260  "  "'  ''"■   '°  ""^  ""■ 

and?hrUa!  :r.at:  wa'sVor^r't''^?  "  ^""'"""^  ^--^  '"  »■""" 
the  trustee!  und  ?  a  pr    r  w  ,    who  w  r^  "L,""  ««"'™ent,  bu,  .n 

or  the  fund,  the  ce,f„;;,:";r:«  vTs"  fd  ,'mi,s  t^'-'^ff 'r''?" 

suit:  Fimt  v.  .Vtocnrf.  W.  N.  1875.  69.  '^''""'^d   to    institute  tl« 
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Notwlthitindlng  thli  Kute  where  the  Interest,  of  the  c»lu<a  que  »„„  74 
irwtflit  are  In  conlllet  with  those  of  the  trustee,  they  should  all  be 
mide  parties:   see  Ueldrum  v.  Ncor^,  56  L.  T.  471. 

A  !•«(»(  ?iic  truit  may  probably  also  still  be  properly  Joined  where  wh,,,  r  ,   , 
lit  chief  object  of  the  suit  Is  to  affect  the  right  of  the  ccKul  gue  """"•'> 
mil:  LliMfll  V.  Deacon.  "0  iJr.  72;  Day  v.  RaiclHe.  24  W.  R.  844-  '"'"' 
or  lie  trnitee  has  an  adverse  Interest:  Payne  v.  Parker  \,.  R.  i  chy 
:2;i  or  there  la  a  question  of  fraud :  Read  v.  Prelf.  1  K.'  4  J.  183. 

Where  the  action  Is  against  a  personal  representative  to  recover  a  Li.biiliy  „/ 
debt  due  by  the  deceased.  It  the  defendant  does  not  plead  and  prove  i'""'""' 
H,u  ciminUlravit,  he  Is  liable  to  be  personally  ordered  to  pay  the  «?.'"«'* 

MS  Of  the  action;  but  when  the  action  Is  brought  for  foreclosure •''I"i!  p''"' 

.,  .til  as  to  enforce  a  covenant  for  the  payment  of  the  mortgage      "°'"'"'"' 
toM.  only  so  much  of  the  costs  as  relate  to  the  claim  on  the  cove 
Hint  ihould  be  ordered  to  be  paid  by  an  executor  or  adm-nlstrator 
personally:  ifiles  v.  Brovm,  15  P.  R,  375. 

In  an  action  respecting  the  realty  of  a  deceased  person,  where  the  Action  by 
penonal   representatives    neglect    to    register    a    caution    under    The  ""''"  '"■ 
DmMlan  of  Estates  Ael  (1!    S.  O.  c,  119)   s.  13.  the  parties  benefl-  ""'"'" 
(lally  entitled  to  such  realty  as  heirs  or  devisees,  suSiclently  repre- 
sent  It  after  the  lapse  of  ,1  years:  see  Kamus  v.  Dow.  15  p   R    219- 
ai  ne  Devolution  of  Estates  Act,  s.  13.  ■      •  •  ». 

Where  a  party  was  only  agent  and  not  trustee,  the  principal  was 
reqnlred  to  be  made  a  party:  Wright  v.  Jfills   (No,  2).  63  L.  T.  186. 

The  question  of  the  beneliclarles  being  parties,  or  not.  Is  now  en-  Di.cr,ii„„   „f    ■ 
irely  In  the  discretion  of  the  Court:  see  Jennings  v,  Jordan.  6  App  "o.n  !;;„. 

0  this  discretion,  wherever  the  suit  Is  to  set  aside  the  trust,  or  Is  .'."i" 

.«™.e  to  the  rights  of  the  beneficiaries,  the  Court  should  require 

rt""°;t  °'  '"'  benaflclarles  to  be  made  parties:   Reaa  v.  Prcst 

ch   J-  "3:/'"<"'  '■■  rroinor.  15  Gr.  252;  Payne  v,  Parker.  L.  R 

"■  ^'l'  ""i  SM   Thomas  V.  Torrance.  1  Chy,  Ch.  46.  and  Clarke 

'Coon.  23  Or.  UO;  Liddell  V.  Deacon.  20  Or.  -2. 

It  would  seem  that,  notwithstanding  the  general  terms  of  Rule  74 

nm-I,"  17.  '"'"'''  ^^  ""^  '"<'  »'«<"'««  «""•'"  OV"  the 
t  ir^"  ".^  .    "■  "'^'"'»'  has  over  personalty,  that  be  can.  In 

^^MllV  »  ""•'"""•"'  "'  E»'"'^»  M  represented  those 
n  n^w,  ?  '.  L™'"'-  ■"'  '^'"'"  "■  ^°«"T'  25  Gr.  167,  Under 
""  Bml«io„  0/  Estates  Act  (R.  s.  O,  c.  119),  ss,  3,  4.  the  personal 
;  resents,  ve  may.    If    his    letters  of  administration  Extend"  tothi 

:C'ln?er«    H  'fT "'  """'"  '"'^---"""i   f  «>e  realty  as  he  doos 
se  Interested  In   the   personalty:    Bee   ifolone  v,   Afalone,   17   Ont. 

I.  T  !«  r,:  ^"^  "•  ^°'"'-  "  '■•  «•  1S2;  -Watts  V,  La^e.  84 
S.i.rl„;V  ^  .    ^         '  '■■   ^°"'-  ""^''-      ^"efS'   however,   the  bene-l 

Je°r?!,'!,f°'L°?""°''"'''"''"-  '"'  "  "'""""'  'Claiming  as  a  beneflelary 
« 111.  hut_  whose  title  was  doubtful,  one  of  the   restuia  q,i 


•inJer  1 


tntdt^i  »  .  -■'"""'   "•'•'   ""»  ""uotiui,  one  of  the   cMtriis  qii,' 

4'r,.  h»v  "■"'''''  '°  ^  ''"''*  "  ^  '^'■'5'  ""tore  the  hearing.  In 
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Bolt  n.  In  a  lult  to  exn-ute  ttae  truita  of  a  wilt,  where  the  truitee  bftd  only 

Ciui  whrn  *  P°"'"'  °'  xl^  o»  the  death  of  tenuti  for  lite  who  were  itill  living. 

c.  q.  t.  re-      the  parties  Interested  In  remainder  were  ordered  to  be  added-   Cni 

TiM.  "  *"   '■   Barnard,   r.   Hare,   233;    where    the    plalntlS    claimed    under    gri 

assignment,  the  validity  of  which  was  denied  by  the  trustee,  who  set 

up  that  the  heir  of  the  assignor  was  entitled  to  the  trust  estate,  the 

heir  was  required  to  be  added ;  MWer  v,  Ottrander,  12  Gr.  349. 

»'■•«  %bttt        For  cases  where  the  ccsft**  que  trutt  was  not  required  to  be  added 
riqiircd  to  b>  Under  the  former  practice,  see  H.  t  L.,  2nd  ed.,  pp.  320-321. 

ftdded. 

Frffpft  of  Tt'  X'eet  o<  Bepnsemtatioa.-'Where  the  action  is  ^-rought  by,  or 
[Teienuilon  against,  a  trustee  without  adding  the  ccatuia  que  truatt'nt  as  panics. 
°Ltt,i:  '  "  "  ""  l^estion  In  Issue  has  been  fairly  tried,  all  parties  represented 
by  the  trustee  would,  generally  apeaklng,  seem  to  be  concluded  by 
the  judgment,  but  not  otherwise:  Ectslea  v,  Lowry,  23  Or.  167,  Thus 
a  decree  mads  after  replication  Hied,  dismissing  a  bill  brought  hy 
an  official  assignee,  was,  in  the  absence  of  fraud,  conclusive  ag-ilnst 
the  creditors  of  the  estate  of  wliich  he  was  assignee;  Morrison  v 
RoMnson.  19  Or,  480,  and  see  Jardtne  v.  Wood,  19  Or.  617. 

Where,  however,  a  suit  by  trustees  had  failed  for  want  of  evidence. 
it  was  held  that  a  subsequent  suit  might  be  maintained  for  the  same 
purpose  by  the  cestui  gue  trust  on  the  discovery  of  new  evidence: 
Pierce  V.  Brady,  2  Jur.  N,  3.  772.  See,  however,  Commisaioim 
etc.,  0/  London  v.  Ocllaltli,  3  Ch.  D.  610;  24  W.  R.  1059;  .Ifomson 
v.  Robinaon,  19  Or.  480. 

Actual  knowledge  of.  and  acquiescence  In.  th'  roceedlngs.  and  an 
acceptance  of  the  benefit  thereof,  may  preclude  a  person   i  'ed 

from  afterwards  disputing  their  validity,  even  though  he  were  ; 
sufficiently  represented  in  such  proceedings;  see  In  re  Lart  1896 
2  Ch.   78S. 


Parties    to    Foreolosnre    Aotions. — The    DeVOtutton 
(R.  S.  O.  c.   119)    provides  as  follows;— 
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*ef°nd"„tV  in       "l"--")   Where  there  Is   no  legal  personal   representative  A  a 

iittlon.  for      aeceased  mortgagor  of  freehold  property  it  shall  be  sufflcient  tor  Ih.' 

whei°"„"o"p.r.  l""'!'"^'*  °'  »"  »<^"<»>  'or  tie  foreclosure  of  the  equity  of  redemption 

•on«l  repre-      '".  "''  '<"•  the  sale  of,  such  property  that  the  person  benellclally  en 

.'."r't'ir.Bor"'     ""*''  "'"'"'  ""^  '"'  ■*■"'  """'  testament.  If  any.  of  the  deceased  mort- 

gagor.  or  under  thi  provisions  of  this  Act,  to  such  property  or  the 

proceeds  thereof,  bt  made  defendant  to  such  action,  and  It  shall  not 

be   necessary   that   a   legal    personal    representative   of   the   deceased 

mortgagor  be  appointed  or  made  a  defendant  thereto  unless  It  shall 

be  otherwise  ordered  by  the  Court  In  which  the  action  Is  brought  or 

by  a  .Judge  thereof ;  but  if  during  the  pendency  of  such  action  the  i  qulty 

of  redemption  devolves  upon  or  becomes  vested   In  a  legal  personal 

representative   of   the  mortgagor   he  shall   be   made   a    party   lo  ilie 

action. 

'(^""  (21  In  Bub-sectlon  1  the  word  mortgagor  shall  Include  the  asslcniC 

n.eaoing  ot.     "'  o  mortgagor  and  any  person  entitled  to  or  Interested  In  the  diuily 
of  redemption ;  10  Edw.  VII.,  c.  56.  s.  10.*' 

This  section  It  will  be  ob.'servpd  \n  a  sort  of  cnnvcrsc  to  «■■■■'•   Tl 
tor  while  the  Rule  provides  that  a  trustee  may  represent  his  cestui  Itw 
trust,  this  section  virtually  provides  that  the  action  may  In  certain 
circumstances   be    carried    on    against    the   bcentlclarlea    without    Ih. 
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,«Mn  o(  a  gducUrr  r.pr«»nt.tlTe  of  the  «t.ie.    Wh.re  the  mort   bui.  ?» 
Plrt  promrty  l>  nor«  than  •ufflclent  to  pa;  the  IncumbranoM  thereon 
It  nald  wwn  to  h*  dealrable  that  the  pemonal  representative  should 
ilHTS  to  be  made  a  party,  otherwise  It  Is  dllBcult  to  see  how  the  rl>h>. 
of  tke  creditors  will  be  safeguarded.    I 

The  section  applies  only  to  mortgafces  of  freeholds;  and  therefore 
n  foreclose  the  equity  of  redemption  In  personal  propierly  a  pprHoml 
rtfrssentatlVB  of  a  deceased  mortgagor  would  still  be  a  necessary 
pirtr  to  the  action.  ' 

The  "Sale-  referred  to  In  this  section  must  mean  a  sale  of  pro 
pfrty  It  the  Instance  of  a  mortgagee  tor  the  purpose  of  realizing  the 
uortMe  debt,  and  would  not  Include  an  action  tor  a  sale  by  a  creditor 
or  otter  person  not  being  a  mortgagee,  although  possibly  an  action  to 
fnlorco  a  Hen  on  freehold  property  might  be  held  to  ho  within  the 
.action, 

Jl  '°i  w''""  i"  torecloBure.  although  since   r»e  Det,oIu/(oM   0/ r„,„ ,„ 

EMeiAcl  (R.  S    O.  c.  119),  the  record  may  a.  a  matter  of  title-"™' 
be  complete  with  the  general  administrator  as  sole  defendant    yet  as 
a  mstter  of  procedure  the  Infant  children  of  the  deceased  Intestate ,  , 
mortgagor  are  proper  parties,  and  should,  as  a  rule,  be  made  parties  '"'■""'"" 
mlew  good  reason  exists  for  omitting  them:   Knn  v    Codd    14  P    r' 
112,  and  In  Wall,  v.  Lane.   84  L.   T.   144,  a  devisee  beneOclally   In^ 
Mated  In  the  equity  of  redemption  was  required  to  he  added  as  a 
deftndant.    But  whera  the  mortgagor  had    devised    bis  lands  to  his 
weostors,  the  latter  were  held  to  be  the  only  necessary  defendants  to 
nactton  for  foreclosure,  even  though  the  widow  and  children  of  the 
^.T"^^"    "J"'    '"    "'^'""'    n™'^"'""    of  the   mortgaged 

Where  the  trustee  was  bankrupt:   Fmncia  v.  Harrijoi..  43  Ch    D 

1  J,  and  even  where  not  bankrupt:  Ori«(»  v.  foand    45  Ch    D    Bit' 

-.«v.  *«c»eK  64  L.  T.  660.  It  has  been  held  that  he  dl  not  suB- 

Sei  he'TT'  '"'  '■  '•,'•  "  ''""°''""  '»  "  ^"'o-  ""■  f°™.o,°° 
Tk.  i  i  personal  representative  of  the  mortgagor:  3.  C.  65 
U  T.  851;  He  Booth  i  Kettlewell.  67  U  T.  551. 

JirLr'lUV?''"''""'^-  """'  "  '""*'"'  ""  defendant  and  was 
I!  Ch.  D.  183  ""■■  '  ""'  '"'■'''   """""  '•  »«"<""•. 

75.  Where  there  are  numerous  persons  having  the  wh„,  p„. 
>ame  interest,  one  or  more  may  sue  or  be  sued,  or  mav  "."  "»;,. 
^  atithonzed  by  the  Court  to  defend,  on  behalf  of,  or 
for  the  benefit  of  all.    C.R.  200. 

.l.a?L' "wh?"'..."  "°^  '"'''  ^  "'■  """  '"-responds  with 
.  at  had  long  b.^en  the  practice  of  the  Court  of  Chancerv:  see  Dan. 

my  iitr.te  "'■■  ^'"''   '^'"""""'  '■•   '''«»'■'«  '«<"'"••  com. 

•tbriLtel?'  ""'  "^'  ''  "■  "''"'  '"=  ""'"'O  ""I  Inconvanlence 
e  same  f„,r'°?  t"  ^"'"^  "  numerous  h.d.v  „(  persons  all  having 

iZlXZf-  ^"'"l  """""•■  '  "■  ■'■  «■  "'^  »-'  '»  Pleven? 
8«  V  L  ,  '■  '**  °»servatlons  of  Lord  M.icnaghten :   To/r  Vale 

«y.  V.  Amalgamated  Society,  etc..  1901,  A,  r.  426:  85  L,  T,  147 
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lata  n.  A  pUlntIS  1111111  under  tbU  Hall*  muit  rnin«  hli  writ  aciorillniily 

ue  Hulc  i  (1),  ud  tfymi  v.  I'Uker.  4  Ont  78;  aad  lb«  clui  ihould 
ba  ipeclAed  4t  accunMljr  u  poMlUc  Hanhtll  r.  B.  glagordiHrc 
Tramway  Co.,  Mi,  i  Ch.  36:  ud  h>  iliould  ipcclfy  ibortly  tboac  tm 
whom  he  Bues.  la  tbe  title  of  the  actloo;  lee  per  North.  J.,  He  T;lt^n 
Itam.  18S6,  1  Ch.  621;  and  other  caiea  cited  In  notea  to  Hale  ;  m 
xupra,  p.  317. 

™<l,''r'°'hc.»u  ^^^"  C.  R.  2«0  a  Judfe  of  tha  High  Court  only  could  e««rcl.f  ih, 
bt  m>d«.  Jurlidlctlon  conferred  by  thia  Hulc;  Local  Judlea,  the  Mailer  In 
Chamheri.  and  other  Judicial  ofllcera,  could  not  do  ao:  CAlaAoJm  v 
Hcrklmer,  19  O.  U.  H.  600;  and  It  the  Jurlidlctlon  under  thli  «»),■  |,  not 
Included  In  Rule  207  (4),  that  caw  would  atlll  ie«n  to  fovern;  but 
If  the  Jurlidlctlon  may  now  be  e>ercli«d  under  that  clauae  by  a  Juilje 
In  ChamberB,  then  It  1b  not  excluded  from  the  Jurladlctlou  ol  ihe 
Muster  In  Chambera  and  Local  Maatera  by  ffu/ci  208,  209.  It  follows 
that  It  a  Judge  In  Chamhera  haa  no  Jurladlctlon.  then  the  application 
for  an  order  under  this  yfule  must  now  be  made  In  Court. 

A  plaintiff  la  under  no  obligation  to  obtain  the  leave  of  the  Ctmrl 
to  sue  on  behalf  of  othera  hesldaa  bimaelf.  He  cannot,  however,  tue 
for  othera  as  to  mattera  In  which  he  Is  not  also  himself  Individually 
concerned:   see  infra. 

A  defendant  has  no  authority  to  defend  for  other  peraona  than 
bimaelf  unless  antborlnd  by  the  Court  so  to  do  under  this  Ilulr. 

The  Rule  does  not  authorize  tbe  making  of  an  order  on  the  plain- 
tiffs  appllcaUon  for  tbe  appointment  of  a  solicitor  to  defend  tor  a 
number  of  persons  in  the  same  interest  who  are  already  detendaiit»  to 
the  action:   Taff  lole  Kd.  v,  Amolframoleii  Soclrty,  etc.,  aapro,  p.  Kl. 

PUintiffi  in  Plalmtiffs.— A  plaintiff  can  only  sue  under  this  Ru]f  where  he  has 

tl...  .,ii„„,.  ,1,8  ,,me  interest  as  all  the  members  of  the  class  be  clalma  to  repre 
sent:  aee  Parkinion  v.  WainKrlalit,  72  L.  T.  49B;  Jolmlton  v.  Con- 
aviniTa'  Oat  Co.,  23  Ont.  App.  566;  Hrrman  v.  Wilson,  32  Ont.  «o 
and  where  a  person  aulng  on  behalf  of  himaelf  and  othera  la  dis- 
entitled to  Bue  on  his  own  behalf,  he  cannot  do  so  on  behalf  of  thf 
others  Interested:  Dillon  v.  BoIcIk*.  13  Ont.  App.  63-  Horria  Moiufll 
iarri.T  Lake  Mining  Co.  v.  Gold  Fteldt,  23  O.  L.  R.  625. 

Shippers  of  part  of  a  cargo  aued  the  ship-owners  on  behalf  ol 
themselveB  "and  all  other  shipper.,"  tor  "breach  of  contract  and 
duty.  ■  but  it  was  held  that  as  regards  •  all  other  shippers  "  the  plain 
tiffs  could  not  maintain  the  action:  Markt  v.  Knighl  R  K  Co  Vi1» 
2  K.  B.  1021;  103  L.  T.  369:  but  In  De  Hart  v.  Sleienaon,  1  Q.  D.  D.  31:1, 
It  was  held  that  one  part-owner  of  a  ship  might  sue  under  this  Unit 
on  liehalf  of  hlniselt  and  his  co-owners  for  freight.  So  also  one  u.ij.-. 
rlter  on  behalf  of  all:  Leathley  v.  Me.^ndrew,  W.  N.  1S73.  259:  1 
Charl.  Ch.  Ca.  58:  one  of  a  number  of  co-owners  of  a  patent:  xft.  i,„n 
V.  G.  E.  Ry.,  16  Ch.  D.  59;  or  bondholders:  Frazer  t.  Cooper.  II  U  i 
Co..  .1  Ch.  D.  718.  or  policy  holders  In  an  insurance  companv:  7*i,i» 
so„  V.  Vidorio  .Mutual  Company.  29  Gr.  56;  or  shareholders  of  a  com- 
pany: International  Wrecking  Company  v.  Uurphy  1"  P  R  4".V  spp 
also  Bergman  v.  McMillan,  W.  N.  1881.  39:  BHij  v.  aedtor't  IS'"')'  i  rh 
494;  1901.  A.  C.  1,  80  L.  T.  332;  83  L.  T.  686. 

JoTd™!'""  7"'^"^  *  »'»''""'  described  himself  as  suing  on  behalf  of  hl.nselt 

•cilon.  ^"'1  ••<"  o'ller  debenture  holders  of  tha  defendant  company,  "and  it.. 
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pndmtMn  In  till*,"  tht  fut  twlnt  lh«t  th<  plilntlC  wu  th*  datwn-  ■•■•  75 
tin  toUw  ot  a  compu)'  whicb  bsd  bwn  dluolved.  ud  which  had 
iniafimd  lU  builnaH  to  lb*  ddradut  coraptny.  it  wai  bald  that 
It!  dtKriptloB  ot  Ihoae  on  whoM  babalf  thf  iilalnllll  lunl  waa  too 
tilM.  and  that  ba  ahould  deacrlba  blmialf  aa  aulnii  on  behalf  or  all 
«lb«r  dabanture  boldara  ot  iba  (aan<ii;  the  Compaii»)  'now  dli- 
Klnd  ":  Manllan  v.  South  StaBvnliMre  T.  Co.,  1«9G.  a  ch.  36. 

An  attlon  cannot  b«  brouiiht  by  a  plalnlin  on  behalf  of  bimaelf  and  Ton. 
other  pariona  to  recover  daraatei  for  ronaplracy  ,or  any  other  tort- 
lf«r™»  V,  CWpp,  33  C.  L.  J.  771 :  Caaaifa  Cordage  Co.  v.  Lea.  11  O.  U  It 
1:1:  37  8.  C.  R.  672;  and  ace  7'«inp(T(on  v.  Hittietl,  18!>3,  1  Q.  B.  436; 
lor  "on  behalf  ot  himicif  all  other  owncra  of  cargo  not  being  ablppera 
j|  cario  contraband  ot  war"  clalmlnn  damagei  arlilnx  out  of  the 
ipUre  of  the  veaiel  for  having  on  board  contraband  of  war-  Markt 
^KniiM.  S.  S.  Co.,  lalO.  2  K.  B.  -021;   ID.l  L.  T.  361). 

A  pUlntIK  cannot  Join  a  claim  by  hlimelf  and  othera  of  a  claaa 
uiertlag  rigbu  on  behalf  of  the  claaa  with  a  claim  aaaerllng  public 
rIsWl  which  can  only  be  aaserted  by  the  Attorney-Qcneral :  Paraoiia 
1  Lmton,  3  O.  W.  N.  Ba. 

A  plaintiff  In  a  class  suit  under  tbla  nulc  cannot  be  compelled  to 
illirloM  the  names  and  addresses  of  the  persons  on  whose  behalf  ba 
sm:  Leathlcg  v.  Jfc.lndrcu-,  W.  N.  1875.  2.-,9. 

In  Stroud  v.  ioicaon.  1S98,  2  Q.  B.  44;  78  u.  T.  729.  It  waa  held 
ik«  aotwlthsundlng  ««(,■  trt,  a  claim  cannot  be  Joined  by  a  plain- 
:■•  Individually  with  one  by  him  on  behalf  of  a  claaa. 

Qnlte  independently  of  this  Hute  any  numli.T  of  persons  claiming 
mwliMilcs'  liens  on  the  same  property  may  Join  In  an  n--tlon  to  en. 
or™  their  Hens,  and  an  action  brought  by  one  Hen-bolder  Is  to  be 
•an  as  brought  on  behalf  of  all  other  Hen-holders  on  the  property  In 
qiMtlon:  see  The  Merhatilri'  Lien  .let  (H.  C.  O.  c.  140)  s.  32. 

tM«UnU.~ro  bind  the  absent  parties,  an  order  must  be  made  De(„,.l.»t.  m 
iMer  this  Rule  authorUlng  one  or  more  persons  to  defend  on  behalf  'i"'  •cMor. 
01  111  persons  Interested:  He  IHrherton.  1893,  3  Ch,  146-  3  R  r,n- 
ftirjIeW  V.  London.  W.  N.  1895,  64;  Haragn^a  Hy.  Co.  v.  'cullmaham'. 
f.  1304.  A.  C,  159;  and  an  order  may  be  made  against  the  will  ot 
Ji(  persons  so  authorized  to  defend:  Wooil  v.  UcCarthu  1893  1  O 
B.  .,5;  69  I»  T.  431.  ' 

It  should  be  shown  that  the  parties  having  the  same  Interest  are 
iimerous.  before  a  party  can  be  authorized  to  defend  on  "  behalf  of 
'«  :  Wilion  V.  Church.  9  Ch.  D.  552. 

,.m»t  .?"■■!  °'  "'  "°l°"'-pomted  benevolent  society  may  be  sued,  to  ,„„„„,,„, 
mpel  them  to  make  a  levy  for  the  plalntllfs  benefit  on  the  member.  "™«7     ' 
J     ««lety  m  accordance  with  It.  rule.,  and  an  order  may  be  made 
w  this  Rule  authorising  them   to  represent  both  themselves  and 
MotBer  members  of  the  society;  Wooa  v.  McCarthy,  jupro. 

»  Ii^  """■  '"'*''^'^''-  ''  ■"•'*  ""t  to  authorize  an  order  beliiK  made 
•"iuing  a  plaintiff  to  sue  for  an  alleged  tort,  some  members  ot  a  club 
"representing  themselves  and  all  other  members  of  the  club-  ScuJIk 
'  Ontario  ./ocfrey  CJub.  4  r    .V.  N.  379. 

»nl™'.L"'?''!"'"  '""°  ""'  ""'"  ""^  "MUtlve  oncers  of  an  unln-  o.b. 
•rporaled  club  may  be  sued  personally,  for  contracts  entered  Into 
-  tnem  on  behalf  ot  the  club:    see  Alktns  v.  Dominion  Hi>e  S(oc» 
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All..  17  P.  B.  303;  Petirt  v.  lilor»i<»(.  It  O.  L.  R.  SOI.  But  II  hu 
recentir  b««D  brld  IbAt  In  kn  Action  for  debt  Kgnlnat  iin  unlnrorimntfii 
•oeletx,  »  rtprfwnuiln  ord«r  cannot  bo  mndo  undor  ibli  Kitir  k  ii< 
to  enable  a  Judiment  recovered  ai  Init  lome  of  tbe  member!  to  birnj 
nil:  Bolltcr  V.  «ur.  IDU,  2  K.  B.  »:I0;  IM  h.  T.  »t». 

In  .IniJica'i  v.  Kalmon.  W.  K.  1188,  10!  (lee  aliu  lb.  ITIll.  dcfm 
ilanli  were  autborlied  to  defend  an  action  for  tort  on  behalf  iit  all  ih, 
memben  of  tbe  conmlttiK  of  tbe  club. 

It  baa  been  held  that  there  la  Jurlidlctlon  un  ler  thli  ;;«l,'  lo  mail. 
an  order  that  aome  of  the  olllceri  of  a  \oluotarr  unlncorporalid  amu 
elation  (eu.,  a  trade  union),  may  be  lued  aa  repreientlng  ihemmlv.. 
and  all  other  members  of  the  aaaoclatlon,  to  reitraln  torts  by  thf 
niemb'  rs  of  tbe  auorlatlon.  or  to  recover  damaiea  for  torta  commllii.1 
by  th,.  aaaorlatlon,  or  Iti  aervanle,  or  ,il!ent«;  but  In  order  to  Un 
nc  ;in«t  the  property  of  the  aanwlatlon.  It  would  appear  to  he  ni'.ewar- 
I  liat  the  perions  or  trustee!  In  whom  such  property  Is  veated  ahoulcl  aim 
lj«  made  rartlea  to  the  action :  Melallic  Wmtlno  Co.  v.  Loral  Unton  ,(. 
■'  O.  U  n.  i-H:  9  O.  I,.  R.  171;  and  see  8.  C,  (ant  now.  MetalUv  llooflm 
rn.  V.  Joif).  12  O,  U  R.  200;  H  O.  K  K.  l.-.B;  1908,  A.  C,  r,14;  M  |.,  ]■ 
"42;  CI  and  see  Tat  I'nic  lly.  v,  Amoliiamalnl  Socielii  of  Eaalnr.r, 
mi.  A,C.426;  RSL.T.  147;  and  Wallace  v.  fioilroad  Teleimplur,  10 
W,  R.  788  :  but  suih  a  society  ( not  being  registered  anywhere  by  Its  nam. 
so  as  to  constitute  It  a  ^aojl  corporation,  such  as  was  sued  In  the  T.ii 
Vale  case)  cannot  be  sued  In  Its  own  name:  see  Klnntton  v  Snhnltm 
Army.  7  O.  L.  R.  681 ;  Jfetolllo  floo/Inir  Co.  v,  iocal  f/nioa,  5  0  I. 
R.  424;  5  o.  W.  R,  95;  amall  v.  American  Society  or  AiioiiuM 
iluiioiani.  5  O,  ^,  K,  4S6;  HcUar,  v,  DuKon,  7  0,  L.  R.  646;  War,l 
V,  Lotcthlaa,  4  0.  W,  R.  S02;  Loyan  v.  HurWut.  i  .nt.  App.  C 
but,  after  a  trade  union  had  appeared  and  pleaded  In  an  apparmils 
corporate  capacity,  It  waa  held  to  be  too  late  at  the  trial  to  raise  the 
objection  that  It  was  not  In  fact  Incorporated,  or  liable  to  be  .,u«l 
Such  an  objection  must  be  specially  pleaded:  JTrup  Fumilurc  ConwM'i 
V.  Berlin  I'litoa  o/  Amali/amolcit  V/orkeri.  6  0,  L,  R.  <63, 

Where  the  plaintiff  sought  an  Injunction  against  a  musical  protnr 
tlve  association  to  reatrnin  them  from  making  a  member  of  that  bodv 
break  a  contract  with  the  plalntiT  and  made  the  president  and  »H 
other  olhcers  or  leading  membei„  of  the  association  defendants  as 
representing  the  association,  an  order  was  granted  directing  t.  J  tbf 
defendants  might  be  sued  and  authorized  to  defend  on  behalf  ot  all 
the  members  of  the  association:  Small  v.  Hyttenrauch.  C  O.  L.  H  3S» 


On  an  application  to  enforce  an  order  In  this  case  by  attachment 
of  money  In  a  bank  at  the  credit  of  an  account  headed,  "  Amalgamated 
Sheet  Metal  Workers'  Union,  No,  30"  (said  to  be  the  defendants.  He 
Loca  Lnlon),  payable  out  on  cheques  signed  by  three  oBlcers  of  th.^ 
Local  Union,  It  was  held  that  the  members  of  the  Union,  other  than 
those  who  had  been  made  defendants  to  represent  all  members,  though 
bound  by  the  Judgment,  were  not  parties  to  the  action;  and  Ihnt  Ih. 
money  In  the  bank  not  being  the  property  of  the  representative  defen- 
dants was  not  exigible  under  a  Judgment  against  them:  see  10  0,  I. 
R.  lOS.  Bllt  see  per  Meredith,  f.J.,  as  to  whether  property  of  the  Loral 
Union  might  have  been  exigible  under  a  Judgment  differently  framed 
in  this  case  one  ot  the  persons  lo  whose  credit  the  money  sought  to  be 
attached  stood,  was  Alex.  Kay.  and  he  does  not  appear  to  have  been 
a  party  defendant. 
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nil  Knf  wM  •dtd  on  la  *  cu«  whin  wn  .,a  cbtrllablr  bequMti  ■>!•  it 
>i  I  •111,  It  held  Invallil,  would  to  to  llrn  ii«».  uf  kin.  ud  tour  ol 
lit  uit  ol  kin  bMldri  tha  widow  of  ihe  teiutor,  and  the  Atty.Oin.  '""""" 
u  rtprewotlDf  the  charltlci.  had  been  tvrved,  and  It  apprarvd  that 
ikin  win  a  tarn  numb«r  ol  ntit  of  kin,  many  of  whom  wrre  un- 
tiowD.  and  wrvlce   upon   otheri   would   be   dllllcult   and   eiprnilvr. 
Aj  ordir  wai  mada  declartnx  that  tha  next  of  kin  wire  •umilsntly 
■rprnnlrd  by  tboii'  before  the  Court;  OUIIrt  v.  MfVonoihli'    is  c   i 
J.  i;»;  lee  8.  C,  3  Ont    ^03. 

The  Rule  appllea  only  to  penoni  who  have,  or  claim,  lotiii'  pro- 
prliury  right,  which  they  are  aaiertlng  or  defendlni.  It  wa>  ihrif. 
fore  beld  not  to  authortie  a  plalntltf  to  lue  In  tort  leveral  preeldenla 
ol  defendant  tradei  iinloni  and  locletlea  aa  repreientlng  not  only 
ibrauelrei.  but  all  the  members  of  their  reipectlve  locletlea  Temp,r- 
IM  r.  Aaurll.  18t3,  1  Q.  B.  435;  4  R.  303. 

Wbere  an  action  la  brought  to  iitabllah  a  will,  unleia  to  ordered 
one  of  the  helri  or  next  of  kin  does  not  lulBclently  repreeent  the 
othira  Ai  a  general  rule  all  nhould  be  made  partlei:  Comrll  v  Smith 
H  P.  B.  275;  O'Sallitxm  v.  Philnn.  ]<  P.  n  278;  Ounx  v  Corton  11  c' 
I.  T.  47;  and  tee  Cllflon  v.  Crautoril.  IS  P.  R.  316. 

UMt  af  BavnaamtoUam  «f  a  Olaaa.— In  lulti  by  one  on  bahalt  Elt«t  of 
«!  ill  atbera  of  a  particular  claaa.  the  other  niemberi  of  the  riaae    if  "pt"mi«- 
filrly  repreaented.  are  bound   by   the   Judgment:    C'omiimiioneri '  or  """  °"'"' 
mm  V.  OillaHn.  3  Ch.  D.  010;  Lealhley  v.  McAmlTiw.  W  N.  1878   38- 
:  CharL  Ch.  Ca.  34  :  Burt  v,  BHtiMh  Kiitlon  Life  Anunnce  Anocla'tlon 
I  De  0.  »  J.  158,  174;  ilorlter  v.  Waller;  8  Beav.  97.     But  »fm6le  not 
m  u  to  enable  execution  to  be  lasued  agalnit  any  person  not  actually 
a  party:  tee  lupra.  p.  i::-.. 

An  order  authorlilng  a  person  to  represent  a  class  only  binds 
:boM  whose  Interests  are  Identical  with  the  rest  of  the  clasa;  per- 
soni  belonging  to  the  class,  but  having  other  Intereita,  may  however 
be  bound  by  acquiescence;  It  any  member  of  a  class  having  notice 
ol  the  proceedings  conceives  that  his  Interesta  are  not  properly  ropre- 
Mted,  he  may  apply  to  be  made  a  defendant:  aee  Rule  134;  YoKno 
'  aollouai,,  1885.  R  87;  72  L.  T.  118;  but  If  he  He  by  he  may  be 
Muncl  by  the  Judgment:  sec  lie  tort.  1896,  2  Ch.  788;  75  L.  T.  175. 

Ibe  same  rule  holds  good  where  one  of  the  class,  on  behalf  of  which 
ibe  plalntltf  cUlma  to  sue.  objects  to  the  proceedings;  he  may  on 
"PPlylng.  be  made  a  iiarty  defendant :  Wilson  v.  Church,  S  Ch  D  55-  ■ 
tmerj.c„oi>er,HalU-  (u..  21  Ch.  I).  718:  and  that  la  the  proper  rourse' 
tfieU  really  not  represenled  by  the  plalntltf.  He  cannot  otherwise 
appeal  from  an  order  obtained  by  the  plaintiff:  Wnlion  v  Coic  17 
ti  D.  19;  unless  perhaps  in  a  case  where  a  person  has  already  been 
me  a  defendant  In  the  same  Interest  as  the  applicant,  and  appointed 
mm  mis  llulc  to  represent  that  Interest:  see  Fraacr  v.  Coomr  etc 
!upra. 

A  person  fairly  represented  will  not  be  allowed  to  attend  the  pro-  p,„, 
Mings  unless  he  Is  Joined  as  a  party :  Cimybcarc  v.  Lciiis.  4S  L.  T. pr«/nl.d  m.y 

^eiresemed':';"."'"''  "'  """  ""'  ""  '"^"^  "  "  '^'''  """"  ■"■  "  '«"•"' "oc-ilnr 

*nf^'  I»h'°„'if,.?"'^'-''''  °'  ""^  ""'"'  *"''  '"  '""'  ""•  """^  "pre- 
•b.  M  T  "ability,  a  party  so  represented  on  being  brought  In 
„„  ?r  ,," '  ""'"'•  °''  "•>''«*'  '■■om  the  Master's  certificate,  succeeded 
irsctlcally  In  reversing  the  Judgment  so  far  aa   he  was  concerned 
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altbougb  he  did  not  In  terms  appeal   therefrom:    Wise  v.   P,'rp,'twn 
Trustee  Co.,  1903,  A.  C.  139;  87  L.  T,  669. 

Persons  authorized  by  the  Court  to  defend  an  action  on  behalf 
.  of  others  having  the  same  interest,  have  no  power  to  consent  on 
behalf  of  such  others  to  Judgment;  the  proper  course.  In  case  there  h 
no  defence,  Is  for  the  representative  to  submit  the  rights  of  suph 
other  person  to  the  Judgment  of  the  Court,  and  the  Judgment  shoulii 
be  so  drawn  up:  Jtecs  v.  Richmond,  62  L.  T.  427. 

In  Vollini/ham  v.  .Stopcr,  1901,  1  Ch.  769,  the  Court  held  that  it 
had  no  Jurisdiction  to  limit  a  time  within  which  unascertained  bonil. 
holders  must  come  in,  or  be  excluded  from  the  benefit  of  a  eomproniisf 
As  to  whether  represented  parties  are  bound  by  a  compromise  oriler 
see  S.  C,  1904,  A.  C.    139,  and  Eng.  Rule  131  A;  and  Hale  78,  pml. 

Where  an  action  Is  brought  by  a  plaintiff  on  behalf  of  himself  anil 
other  persons  of  the  same  class,  he  lontinues  dominua  lilis,  until  juils 
mem.  and  the  other  persons  interested  are  bound  to  see  that  it  is  pros 
ecuted  to  judgment,  otherwise  it  may  be  compromised,  or  dismisseU  lor 
want  of  iirosccution:  fmith  v.  Doylr.  4  Ont,  App.  477;  or  on  the  s.atli^ 
ment  of  the  plainlitfs  claim :  Drim  v.  uugh,  13  O.  L.  R.  s.  Before  juilg. 
ment.  one  of  the  class  on  whose  behalf  the  action  Is  brought,  h,is  m 
right  to  Intervene,  and  claim  to  prosecute  the  aiitlon :  76,  This  ru|. 
however,  probably  does  not  apply  In  the  case  of  actions  to  entorre 
mechanics'  liens:  see  IdiPhmoii  v.  Ordg,;  4  Ont.  246.  After  a  juilgnieni 
tor  the  plalnttir  in  a  class  action,  any  person  of  the  same  class  as  the 
Plaintiff  may  Intervene  and  apply  to  prosecute  the  action  if  the  plaintiff 
declines  to  ilo  so:  Canadian  Bank  o/  commenc  v.  Tinning  "9  C  L  1 
614;  and  after  judgment  In  such  suit  a  certiflrate  of  Us  pendens  will  nt,i 
be  vacated  on  the  plaintiff's  consent:  Arnliery  v.  Thornton.  6  P  R  !»()■ 
In  reAi„l,aCo.,  190.1,  1  Ch.  203.  The  Court  refused,  after  payment  oj 
he  plaintiffs  claim  before  judgment,  in  an  action  by  a  creditor  on 
behalf  of  himself  and  all  other  creditors,  to  set  aside  a  chattel  niort 
giige.  to  add  another  creditor  as  plaintiff:  Cri^'l;  v.  Ough,  supra. 

Where  the  judgment  Is  not  In  favour  of  the  plaintiff,  the  same  con- 
siderations do  not  apply,  and  enother  member  of  the  class  Is  not 
intltled  to  be  substituted  for  the  plaintiff  in  order  to  appeal  from  the 
judgment:  Macdonatd  v.  Toronto.  18  P.  R.  17. 

But  where  several  ratepayers  combined  in  taking  proceedings  to 
Quash  a  bylaw  which  were  prosecuted  in  the  name  of  one  of  thoir 
nutnber  who  was  afterwards  corruptly  Induced  to  countermand  Ih, 
notice  of  motion  to  quash  given  by  him;  on  the  application  of  the 
otliers  they  were  allowed  to  continue  the  proceedings  in  his  name,  upon 
indemnifying  hira  as  to  costs:  Itr  Ilitz  v.  Xeu,  Hamburg.  4  0.  I-,  H.  6:!9. 
The  general  rule  is  that  all  persons  interested  in  the  questions 
raised  In  an  action  should  be  made  parlies;  and  resort  should  be  had  to 
representation  only  where  some  special  reason  exists  for  not  brlnsiiiB 
all  proper  parties  before  the  Court:  Gunn  v.  for.!o„  u  c  1,  'I'  47  anil 
as  a  general  rule,  where  an  action  la  brought  to  -tabllsh  a  will,  all 
heirs  or  next  of  kin  should  be  made  parties,  as  we:  as  the  devisees,  or 
legatees:  Cornell  v.  .Imill,.  14  P.  R.  275;  O'.-'uIHro,   v.  Phmn   If    »7S 

tlOtP. 

mJr  ';«,;„      „  ^^  ^o""  ""y  """'''■  ""-  ""'es  execute  one  or  more  of  several 

.om,  only  .f  spcclflc   trusts   embraced   in   an    Instrument   without   making  ill   <f.- 

'"""  """•  !;"f°"'  '""■""'•^^J"  '^^  »"■"  fn,sts  embraced  therein  parties:    r:r 

nell  V  Hingslon.  3  Sm.  i  O.  337.    But  some  of  the  parties  Interested 


REPRESENTATION   OK  CLAS.K. 


441 


on  both  sWes  of  the  question  involved  must  be  before  the  Court:  Bui*  76. 
.•■ifflllow  V.  Binns.  9  Hare  App.  xlvli.  The  Court  has  refused  to 
permit  a  plaintiff  at  the  hearing  to  strike  out  the  names  of  defen- 
dant! whom  he  had  Imiwoperly  omltt.  J  'o  serve  with  a  subpcEna  to 
hear  judgment,  and  proceed  In  'i-ir  r.-.-nct  •although  such  parties 
had  merely  a  nominal  Interest:  ,Cinli>n>i  v.  J'it'k  .  •  Jur.  N.  s.  1201, 
and  Bee  Qmntz  v.  Hmrlzcr.  6  P.  .  T-s,  but  -vh.  r,.  at  the  hearing  it 
*'SSo  iie;iln  :  certain  defendants 
'I  'iiiHi.',  thi  Court  pronounced  a 


was  discovered  that  an  order  pro 
bad  been  vacated  by  a  subsequent  - 


liecree  saving  the  rights  of  such  defendants:    V.'addlc  v.  McUinty.  ij 


Formerly  a  decree  for  foreoloaure  oould  not  be  made  against  some  Fort-dosiire. 
only  of  the  parties  interested  In  the  equity  of  redemption:  Caddick  v. 
Cook.  32  Beav.  70.  But  where  the  parties  Interested  in  the  equity  of 
redemption  are  numerous,  the  Court  may,  under  Rule  490,  award  judg- 
ment and  direct  that  parties  so  inttrested  be  made  parties  In  the 
Master's  Office,  but  such  order  can  only  be  made  when  one  or  more 
parties  Interested  In  the  equity  of  redemption  are  already  parties  to 
the  action. 

The  HuJes  as  to  parties  apply   to  applications    made   under   The  AppUcsii.m 
Trustee  Act    (R.    S.    0.    c.    121),    and    some    out    of    several    parties  ""•*''' ^rusteo 
entitled  to  the  equity  of  redemption  were  held  entitled  to  apply  under 
that  Act  for  a  reconveyance:  lie  Sharplr.y's  Trusts,  1  W.  R.  271.    The 
liidei  also  apply  to  parties  to  special  cases:  Sioallow  v.  Binns,  9  Hare 
App.  xtvli.;  Re  Brown,  29  Beav.  401. 

^Vhereall  persons  interested  In  the  questions  raised  In  an  action,  or  savinn  rights 
otlier  proceeding,  are  not  before  the  Court  either  as  parties,  or  ordered  "'  ."j''^^"" 
to  iK  represented  by  persons  who  are  parties,  the  Court  may,  neverthe-  panLs. 
less,  proceed  In  their  absence,  saving  their  rights:   see  Huie  89;   or  it 
may  under  this  Rule  authorize  some  person  to  sue  or  be  sued  on  behalf 
of  the  absent  parties,  or  it  may  in  the  case  of  deceased  persons  hav- 
ing no  personal  representatives:  Rule  90;  or  in  the  case  of  unborn  or 
unascertained  persona:  Rule  77;  appoint  some  person  to  represent  the 
absent  parties. 

TVhen  the  Court  proceeds  under  Rule  89  in  the  absence  of  any 
parties  Interested,  the  absent  parties  are  not  bound  by  the  proceed- 
m-  Doody  V.  Higgina,  9  Hare  App.  xxxil.,  unless  an  order  has  been 
made  for  their  representation  by  some  person  who  is  a  party  to  the 
proceedings:  Re  Richerson.  189^,  3  Ch.  146. 

And  it  would  seem  that  no  order  made  under  this  Rule  authorizing 
one  person  to  defend  for  another,  could  render  such  other  person  liable 
on  the  judgment  recovered  in  the  action;  even  though  such  person 
"ere  a  member  of  a  numerous  body,  and  it  would  he  an  imposslbllit.v 
10 make  them  all  parties:  see  IVn/fcPr  v.  Sur.  1914,  2  K,  B.  930;  lOH  L.  T. 


76.  Where  the  right  of  an  heir-at-law  or  of  tlie  next  P^^nTd  to*"" 
of  kin,  or  of  a  class,  [or  of  an  unborn  person],  depends  "profit" 
"pon  the  eonstrnotion  of  an  inatrument.  and  it  is  not  *  '  *"' 
known  or  is  difficult  to  ascertain  who  is  such  heir-at- 
law  or  next  of  kin  or  class,  and  the  Court  deems  it  con- 
venient to  have  the  question  determined  before  the  heir- 
at-law.  next  of  kin  or  class  in  question  is  ascertained. 
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[or  before  the  birtli  of  any  unborn  i)ersonJ,  the  Cinirt 
may  appoint  some  person  to  represent  the  lieir-at-law, 
next  of  kin  or  class,  [or  unborn  person],  and  tlie  jutiif- 
ment  of  the  Court  shall  be  binding  iipon  the  person  (,; 
elass  [or  unborn  person]  so  represented.    C.  R.  201. 

The  extension  o(  this  Bulc.  by  the  words  in  brackets,  to  the  case 
of  an  unborn  person,  follows  C.  R.  1312  of  23rd  June.  1894.  In  othpr 
respects  the  clause  Is  substantially  the  same  as  Eng.  (1883)  R.  154 

The  Rule  Is  thus  wider  than  the  English  «u!e.  under  which  th.> 
Court  has  no  power  to  appoint  a  person  to  represent  a  class  of  which 
there  Is  no  member  In  e.\lstence,  e.g.,  unborn  children:  Re  Whilina't 
Sellemetit.  liOo,  1  Ch.  S6, 

The  jurisdiction  conferred  by  this  Rule  In  roference  to  the  con 
structlon  of  documents  is  extended  to  other  cases  by  Rule  77. 

As  to  the  constitutionality  of  such  an  enactment:  see  AshUn,  v 
Kills.  189.5.  A.  C.  .139. 

To  enable  the  Court  to  act  under  this  Rule,  an  order  must  be 
obtained:  see  Re  Richenon,  1893,  3  Oh.  146;  3  R.  643. 

As  to  when  the  rights  of  unascertained  persona  may  be  deter- 
mined, and  as  to  their  representation  by  trustees:  see  OartHgan  v 
Cumn-Howe,  1901,  2  Ch.  479;  Re  Whiting;  Betllemcnt,  1906,  1  Ch.  96. 

Under  former  C.  R.  "')!.  on  which  Rule  76  Is  based,  the  Local 
Judges,  the  Master  in  Chambers  and  other  Judicial  olBcers  had  no 
Jurisdiction  In  Chambers  to  make  orders:  Chisholm  v.  Herlcimer.  19 
O.  L.  R.  600. 

It  might  perhaps  be  argued  that  the  combined  effect  of  Rules  '07 
(4),  208  and  210  Is  now  to  give  them  Jurisdiction  to  make  orders  under 
this  fiuie  but  Kmtle,  a  Judge  having  Jurisdiction  to  adjudicate  on  the 
construction  of  the  document  In  Question  Is  the  proper  tribunal  to 
make  an  order  under  this  Rule,  and  he  may  do  so  either  In  Court  or 
in  Chambers:  see  Rule  207  (4). 

Eiunple..— Where  upon  the  construction  of  a  will,  questions  had 
arisen  as  to  what  classes  of  representatives  of  the  testator  wore 
entitled  and  groat  illfflculty  was  foreseen  In  attempting  to  And  th. 
heir,  who  in  the  result  might  be  held  not  entitled,  an  order  «as 
made  under  this  Rule  appointing  persons  to  represent  the  various 
classes  of  persons,  some  or  one  of  which  might  be  held  to  be  entitled. 
pIT,,.  t  .""^'""'"^  <"  construction  came  on  to  be  decided:  Re 
Peppitfa  Estate,  Chester  v.  Phillips,  4  Cb.  D.  230. 

In  Re  Hale.  Pounall  v.  Pryor,  W.  N.  1S9.-.  lie,  plaintiffs.  tl„.  leral 

were'.'Z  nil  °,  "  ""'  '""'""^  ""<""""■  "'■  "■>'»'«  ""O'-'  ^'  »"' 
r.err^r,,  '°  T"""'™'  «■"  ■><■«  Of  kin  for  the  purposes  of  the 

whfr^i  H  •  ""i""  ™»"™"'">  "t  a  Win,  whether.  In  the  event= 
which  had  occurred,  the  residuary  estate  was  undisposed  of. 

actln'„",°"'  I.fr,r*  l"  '"  """"■  ""'  ™W=«  ■"  »■>  aOmlnistration 
or  nterest,  may  be  affected  by  an  order  directing  account.,  „„d  In- 
uh.IrVh  ""''»'■»''  "y  Pi-OMedlngs  under  that  order,  at  anv  rate 
where  they  ought  to  be  served,  unless  they  are  served  with  notice 
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of  the  order,  or  an  order  has  been   made  appointing  a  member  of  Hu!e»  77.  78. 
Their  cUbs  to  represent  them:  May  v.  Scwton,  34  Ch.  D.  347. 

In  Re  Rees,  Rccs  v.  George.  49  L.  J..  Chy.  568,  persons  who  had 
not  been  parties,  but  had  been  served  with  notice  of  the  decree,  were 
directed  to  be  served  with  notice  of  hearing  on  further  considera- 
!ion.  where  an  order  was  asked  against  them  personally:  std  qutrre, 
ffbether  relief  can  In  any  case  be  properiy  granted  against  persons 

)  are  not  parties:  see  Hooper  v.  Harrison,  and  other  cases  cited  In 
notes  to  Rule  404. 

In  He  Pringh:  17  Ch.  D.  821,  an  action  by  legatees  for  construction 
o[  a  will,  the  defendants  the  executors,  two  of  the  next  of  kin,  were 
it  tlie  hearing  authorized  to  represent  the  absent  next  of  kin. 

In  Cook  V,  Fearn,  27  W,  R.  212,  representation  of  an  unascertained 
lass,  viz..  the  next  of  kin  of  the  plaintiff,  was  dispensed  with. 


3;  Hobbs   V.   Reid,  W.   N. 
179;   Moore  v.   Sinkin.  53 


See  also  Lovcay  v.  Smith,  15  Ch.  D.  6o 
1S:6,  95;  and  Beale  v.  Huston,  W,  N.  1878, 
U  T.  815. 

An  order  appointing  a  person  to  represent  a  class,  such  as  next  of 
kin.  is  not  binding  on  one  of  the  next  of  kin  who  has  a  distinct  and 
inilependent  interest  in  another  capacity:  Re  hart,  1896,  2  Ch.  788; 
3  L.  T.  175. 

A  person  not  a  party  to  the  action,  nor  technically  bound  by  the 
judgment,  but  who  was  fully  cognizant  of  the  proceedings,  and  stood 
ity  and  took  the  benefit  of  a  decision  on  the  construction  of  a  will 
under  which  a  particular  fund  was  distributed,  was  held  to  be 
estopped  by  his  conduct  from  re  opening  any  of  the  questions  covered 
by  the  decision  by  means  of  a  fresh  action,  relating  to  another  fund 
under  the  same  will:  lb. 

Tl.  The  Court  may  appoint  some  person  to  represent,  coun  m»7 
for  the  purposes  of  any  action  or  proceeding,  the  in-  p^SJfve 
terest  of  any  person  or  class,  who  may  be  not  aseer-  ^i^^d^'o^un. 
tained  or  who  may  be  unborn,  and  tlie  judgment  of  tiie  '*°""  '^""'""■ 
Court  shall  be  binding  upon  tlie  person  or  class  so  rep- 
resented.   C.R.  237. 

The  reference  to  C.  R.  237  at  the  end  of  this  Rule  appears  to  be 
^rroneoua.  and  should  be  C.  R.  201)  (2):  see  notes  to  Rule  76:  Rule  76 
is  limited  to  cases  where  the  construction  of  documents  Is  In  question, 
but  the  present  Rule  enables  the  Court  to  make  an  order  for  the  repre- 
sentation of  unascertained  or  unborn  persons  In  any  other  action  or 
proceeding  where  the  interests  of  such  porsous  may  be  Involved.  It  is 
usually  only  where  such  representation  Is  required  for  the  purpose  of 
adjudicating  on  the  rights  of  persons  in  esse  that  orders  under  this 
K^e  will  be  made. 

78.  Where  in  a  proceeding  concerning  a  trust  a  com-  court  mir 
promise  is  proposed  and  some  of  the  persons  interested  "omu"  cor 
in  tlie  compromise  are  not  parties  to  the  proceeding,  Sa™I,"1o*S 
m  there  are  other  persons  in  the  same  interest  before  JeS-. 
toe  Court  and  assenting  to  the  compromise,  the  Court 
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if  satisfied  that  the  compromise  will  be  for  the  beuolit 
of  tiie  absent  persons,  anil  that  to  require  service  on 
them  would  cause  unreasonable  expense  or  delay,  mav 
approve  thf  compromise  and  order  that  the  same  sUail 
be  binding  on  the  absent  persons,  and  tlicy  shall  In. 
bound  accordingly,  except  where  the  order"  has  boon 
obtained  by  fraud  or  non-disclosure  of  material  fad* 
Xeic.    See  Eng.  Kule  l.bia. 

The  Court  had  always  Dower  In  a  iiroperly  constltuled  action  to 
bind  the  members  of  a  class  represented  In  the  action,  though  not 
actually  parties,  by  an  adjudlca'lon  In  due  course  of  law,  but  it  goulj 
not  bind  ihem  by  a  compromise,  though  sanctioned  by  the  Court  Tlie 
power  conferred  by  this  Rule  Is  new.  and  the  Court  Is  thereby  emiiov. 
ered  to  bind  absent  parties  by  a  compromise  which  It  sanctions-  Sat;,. 
amaa  rf  Af.  liy.  Co.  v.  Colhngham.  1904,  A,  C,  159 :  Re  Wrigglfsnm 
1901,  .V,  W,  172,  The  Kule  gives  no  power  to  bind  dissentient  parties' 
and  provision  must  be  made  for  natlsfying  the  claims  of  dissentient.,' 
In  full  before  the  Court  will  sanction  the  compromise;  see  ColUnghain 
V,  Stoper,  supra,  p.  4^0, 

The  llule  It  must  he  noted  Is  confined  to  compromises  concernlne  a 
trust,  " 


Caxpfi    whe[ 
nne   of   n 
cUss  inB7  f 
withriut   Joi 
ing  otlirrs. 


Peranns   not 
partiMH 
must    he 

liidgment. 


79.  A  residuary  legatee,  or  next  of  kin,  mav  have  a 
.I'udgment  for  the  administration  of  the  personal  estaf,^ 
of  a  deceased  person  without  serving  the  other  residuarv 
lo.gatees  or  next  of  kin.    C.R.  202. 

102  at  the  end  of  this  Rule  Is  erroneous.    It 


The  reference  to  C,  R. 
should  be  C.  R,  203  (1)  a 

The  English    (1S88) 
79-84, 


RR,  1,1.^-160,  are  to  the  same  effect  as  ItnV-n 

The  object  of  7f»lej  78-83  Is  to  save  unnecessary  expense,  and  where 
unnecessary  parties  are  Joined  In  the  action,  the  Court  will  refu-e 
to  charge  the  estate  with  extra  costs  thereby  occasioned:   Rodgen  v. 

,h"?r'  ,,"';„''"•  ■^™'"'"''  '■  '•''"'""'■  '"■  ««,  and  It  would  scotn 
that  the  plaintiff  may  be  ordered  to  pay  such  costs, 

n„rt'',r°?  '°i!T' 1"  '"  ""  *■"""*  "■=  '"W^'  <•'  "'Jmlnlstratlon  pro. 
ceedlngs  to  which  they  have  not  been  made  parties,  and  whose  rights 
may  be  affected,  are  not  bound  by  the  proceedings,  where  a  reference 
L7.Vr  ■  ""  ''  l''""  ""  '^"^^  "'"'  ""'l'^'^  "'  "■«  iudsnicnt:  se, 
Zt  t  °''  '"  !"t"'  ■""  '*^°  '"'"'=  appointing  a  member  of  their 
class  to  represent  them:  see  ffitffs  7«.77;  Hay  v.  yr,eton.  34  Ch   D.  347, 

h^.ZT,  "."/fr™'"  "  "''"''''  "  "'""  ">>'  ''™<'»'-  «»  be  requlr.-d 
c.,2    ^      i  ,         '  '''""'  "'  '^^  ^""CTi'^nt  or  order  r.tad,  ,m  the  appli- 

«,  L.  -»  »-  /"!'?  °"  "'"'  "'  "-"  """"''  Interested,  who,  under 

Kulrj  ,8-8o,  need  not  he  made  parties. 

Although  In  the  several  cases  mentioned  In  this  nnle  the  action 
may  he  commenced  and  Judgment  obtained  without  making  all  per- 
tw,  » ; "■"  ,/f "''  '"  ""  """">•  ''«  ••■e  persons  who  but  tor 
Rulr^T'T  "^/"^''■•y  Panlos  to  the  proceedings  must,  under 

««lc  87,  wherever  a  reference  is  directed,  be  served  with  a  copy  of  the 
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jodiment.  udIms  the  Court  or  Maater,  dispense  with  the  service,  and  buu  79. 
It  18  not  until  '•  after  such  aerrlce,"  that  they  are  bound  by  the  pro- 
,«dlDiB.  Whether  arsons  upon  whom  service  of  Judgment  is  dis- 
peDsed  with,  are  bound  hy  the  proceedings  as  If  they  had  been  actually 
^rved,  is  not  stated  In  the  Itulc,  and  It  is  possible  that  they  would 
aotbe  w  bound;  see  Doody  v.  Htggina,  9  Hare  App.  xxxii. 

Notwithstanding  Rules  79-8u,  all  persons  from  whom  an  account  Is  P«""onE  from 
souBlit,  must  be  made  parties  in  the  first  Instance:  Littch  v.  Latch.  7o«m  i"  "' 
L.  R.  10  Chy.  464;   Walker  v.  Sellgmann.  L.  R.  12  Eq.  152;  Uoli>h  v  """slii  »l"'»lil 

.  C.  Burning  Society,  11  Or.  275,  278-9 ;  Hopper  v.  Harrison.  28  l°„Tin' 
Or.  2!;  Be  Par'  •  ,  06  L.  T.  I'.l;  and  the  Judgment  cannot  be  varied 
under  Rule  87,  pos^  at  the  Instance  of  persons  served  with  the  judg- 
ment so  as  to  direct  the  laklng  of  accounts  for  which  no  founda- 
tion l8  laid  in  the  pleadings:  Foster  v.  Foster.  L.  R,  3  Chy.  330,  at 
ill  events  not  without  giving  the  !arty  from  whom  an  account  ' 
sought  an  opportunity  to  adduce  evidence  to  shew  that  the  account 
should  not  be  ordered:  and  persons  served  with  the  Judgment  have 
no  greater  right  to  call  the  original  defendants  to  account,  than  they 
would  have  if  such  persons  had  been  originally  made  co-defendant's 
in  an  action;  thus  in  an  action  by  a  remainderman  for  an  account, 
it  was  held  that  a  tenant  for  life  served  with  the  Judgment  could  not 
claim  an  account  of  the  income:  Whitney  v.  Smith,  L.  R.  4  Chy.  513. 

All  persona  in  the  same  interest  with  the  plaintiff,  necessary  to  be 
made  parties,  except  perhaps  Infants,  should  be  made  co-plaintiffs: 
wliere  they  are  made  defendants  in  consequence  of  their  refusal  to 
■^  as  plaintiffs,  they  will  be  refused  their  costs:  Lino  v  Smith  25 
Gr.  i(6. 

Where  the  action  Is  brought  by  one  of  several  residuary  legatees.  Action  br 
:he  plaintiff  sufflclently  represents  all  the  residuary  legatees,  and  the  [;■»'''"»'•>' 
oiliers  are  not  entitled,  as  of  course,  to  appear  in  the  Master's  Office   '"  "' 
l>y  a  separate  solicitor,  and  It  they  do,  they  may  be  refused  their 
costs;  to  entitle  them  to  costs  some  sufflclent  reason  should  be  stated 
in  the  Master's  report,  for  their  being  represented  by  a  separate  solici- 
tor: Oorftum  V,  Gorhnm,  17  Gr,  386, 

The  legal  personal  representative  Is  ordinarily  a  necessary  party 
l«  an  action  for  general  administration,  and  It  Is  necessary  to  allege 
tlial  the  person  named  as  the  legal  personal  representative  has  proved 
lewill,  or  obtained  letters  of  administration,  as  the  rase  may  bo- 
.■'mny  v.  t/atts.  2  Ph.  149;  Re  Marshall,  Fmcler  v.  Marshall,  1  Chy.  Ch. 
X  Kelly  V.  Ardell,  11  Or.  579;  Simons  v.  Millman.  2  »-ti.  541;  Lowry 
'Fulton.  9  Sim.  104;  Zimmerman  v.  o'RHlly,  14  G..  646;  Grotics  v 
lane.  16  Jar.  1061;  Cooke  v.  sittings.  21  Beav.  497;  Bearimore  v. 
•"sorii.  2  H.  *  M.  491;  Cary  v.  HWs,  L.  R.  15  Bq.  79;  Dowdeswell  v. 
"otrcictlc/l,  9  Ch.  D.  294:  Rousell  v.  .V.irris.  U  R.  17  Eq.  20. 
But  probate,  or  administration,  obtained  by  the  alleired  personal  re- 
Prejentallve  pendente  lite  before  the  trial  of  the  action,  will  be  suffl- 
clent  to  bind  the  estate:  Batcman  v,  Margcrison.  6  Hare,  496;  Trice  v. 
l-mmon.  16  Ont.  433;  Doyle  v.  Diamond  Fl.nt  Glass  Co..  8  O.  L.  R.  499; 
Md  len.ji,..  will  rg|5,g  ^^^1;  j^  f^^  commencement  of  the  action  so  as 
0  tor  the  running  of  .he  Statute  of  Limitations:  Dini  v.  tauijuicr.  8 
U  A.  ;i2  (casting  doubt  upon,  if  not  ove- ruling.  Cftorci  v.  ffcir,  IS 
.«'.  JT'l:  JohmtoH  V.  Dominion  of  C.  O.  i  A.  Co..  17  O.  h.  R.  462;  and 
M  was  held  even  though  the  objecfinn  was  taken  by  defendant  In 
.»«?'""■  -'""'""'i'*  W/c  .la.urunce  Co.  v.  Allen.  19  Or  593;  and 
-»  mump  \.  Bradleii.  15  Gr.  ,10;   JfcDoiioW  v.  McDonald.  14  Or.  133 
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RULES  OF  COUBI. 

(whtre  probate  was  not  obtained  until  after  Judgment);  but  where 
the  executor  had  applied  tor,  and  had  obtained  an  order  tor  the  snii.' 
of  probnte,  but  It  had  never  artually  obtained  probate:  after  hl»  rteiih  , 
judgment  recovered  against  bim  as  eiecutor  was  held  not  to  bind  ih',. 
estate:  MoHamiau  v.  Ptlchey.  1894,  A.  C.  437;  71  h.  T.  99.    Judsm™, 

or  the  general  administration  of  a  deceased  persona  estate  tanno 
be  granted  against  an  executor  dc  son  tori  without  a  legal  Derauml 
representative  being  a  party:  llotcscll  v.  iforris,  L  H  17  F.a  '  ° 
Outram  v.  Wi/ckhoff.  6  P.  R.  150;  Ke  Eirkpalrick,  10  P   R   4-   but  ".,' 

foB^°«'!'l"  '■"■  ''■""■  '""""'^  "  *»»  """Wise:  see  fort^er  C  H 
196.  Neither  can  judgment  for  administration  be  granted  against  one 
of  several  executors  who  have  proved,  even  though  the  absent  executor 
be 'ut  of  the  Jurisdiction:  Hv  Fre,-t,orn.  Freihorn  \-  Carroll  6P  R  iss 
tofcA  v.  Latch.  L.  R.  10  Cby.  464.  All  the  executors  who  hav; 
proved,  and  all  who  have  acted,  even  though  they  have  not  proved 
are  necessary  parties:  Viokcra  v.  Bell,  4  D.  J.  &  s.  274;  Hu„w  v 
ffo6i«o„,  3  D.  J.  ft  s.  97;  ialc»  v.  Latch,  supra;  but  ak  fSto, 
who  has  renounced,  or  who  has  neither  proved  nor  acted  need  not 
be  made  a  party:  Forsulh  v.  Drake.  1  Or,  228;  WilH,  v.  lV„tt,r 
1  Vern.  90  (n)  2;  l^,i„son  v.  ««„,„„,  2  Or.  508.  Where  the  piZ  ( 
trZee  " n"';  "",  '"""'""'■■''"™  "«»'»'t  one  of  three  execute  s  a™ 
bin  Zl  K*^  *  '"  ""'  "'"  *""  ""  "'""^  "»">  ""^^  »cted,  and  Z 
rl^  17  ^1  '"'",'  "'  """"cation,  on  a  hearing  pro  conf,Z  b 
Court  refused  to  make  a  decree  In  the  absence  of  the  othe-  two 
executors  and  trustees  as  parties,  or  of  proof  of  the  facts  alleged 
accounting  tor  their  not  being  made  parties:  Lone  v.  yo„„r  7  Grm 
The  renunciation  of  an  executor  under  The  Surrogate  (;oJ;  AcMR  S 
the  ..Hn  '■  "  ■  .'  P"™»""-y  """1  rannot  be  recalled  on  the  death  of 
the  acting  executor:  Allen  v.  Parke.  17  C.  P.  105;  and  see  Fox«:cll  v 

f  oower'of't.?-  '',■  "•  ."I',  ""•  "'"^  -nnclatlon  he  cannot  exe Le 
106  «nrt  '"t^'!f"  ">  """■  I""  "eeutor:  Traver.  v.  Ousfi,..  '.o  Gr. 
106.  and  see  Ke  Delaronde,  19  Gr.  119.    As  to  the  acts  which  will 

ee  VaZrr'S',"?",','''  ">'"""■»""'<""»  "la  renunciation  of  probate: 
see  lotmoHo  V.  JfKcftell,  13  Gr.  6C5. 

unll''Th/.°.r?"  .""";''  '°  "■"  """'  "  "'"'  "  '"^  personalty, 
unless  the  executor  Is  also  trustee,  or  devisee,  of  the  realty    or  of 

unde7?re  Dcl^f  ■"■"'■,'  ::•  ""''"'■  "  «'■  '''■  "  e"'tl'd'.h°ere;o 
under  rhe  Devolution  o/  Estates  Act  (H.  S.  O.  c.  119)  s  4  It  is 
necessary  to  Join  the  heir,  or  If  the  lands  be  devised,  then  the  device! 
aLlust.'he^rH'  °',  "!f  """'"'^    ^'""■•'-    '°'-    15'-     But  exeeution 

senutlve   »»!;    \  .t""'  f""  *  Judgment  against  his  personal  repre- 

the^ctl™    J»    f.    '  ™'  '■"""«'=<'  'n  tbe  realty  were  not  parties  to 

v    nu"r21  Gr.  S^S™''""  *"  '"■  '•  "■  '■  *»'■  '■  ''■  "»"  -=  ■•"■'■•'■'"' 

The  representative  of  a  deceased  executor  who  fully  accounted  to 

trustee.     ;/  ''°.  °.?"°°  '^  "  ^™"°'  »<^™'""  "^^'n^'  survlvins 

trustees,  the  representatives  of  a  deceased  trustee  were  held  not  to 

under  ff^^'J^r,'','""'  '"  ""'  ""•"•  ""'  "'=''  ""''  ""^  '"ded  at  any  .ln,o 
under  Pule  134  If  necessary:  Re  Harrison.  64  L.  T.  442. 

.■rafrr^rTI^"  '"'°'"°*  ""  ""''  '""  Judgment  has  been  obtained, 
have  Ln  idl;'"'"'""'  "^  ^'  Previously  proved,  might  formerly 
w  ,  T^  „.^?^  "'  '  "^"^  ">'  »  supplemental  order:  GaOinc  v 
Woirond,  22  W.  R.  723;  and  It  would  seem  be  might  unde;  the  pr"se„, 
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practice  be  brought  before  the  Court  under  an  order  to  continue  pro-  Rule  7», 
cwdinti:  lee  Itulet  300.  301.  A  general  decree  for  administration 
wu  jrtnted  in  a  creditor'')  suit  against  an  administrator  ad  mem.  it 
bein!  alleged  in  the  bill  that  there  was  no  personal  estate,  and  the 
pirtlet  interested  in  the  realty  having  allowed  the  bill  to  be  taken 
pro  cos/cm  against  them:  Dtj/  v.  Dcy,  2  Qr.  149,  but  see  remarks  of 
Spmsge.  C.  in  Oarroif  v.  McUonald,  20  Or.  130;  and  The  Diiulidion  nl 
r.mteiAcI  (R.  S.  O.  c.  119),    .  4. 

An  action  for  protecting  the  estate  until  probate  cannot  be  Joined  Action  tor 
with  an  action  for  administration;   formerly  a  bill  so  framed  was  i'™'''*:''""  "t 
demarrabic  for  want  of  parties:  niiulini;s  v.  Lamberl,  1  J.  4  n.  438;  rr'ob.te'.'"' 
(kmngloit  V.  TVurci.  34  Bear.  175;   and  see  Tcmpctt  v.  vamoija,  'i:, 
Btav.  201;  and  Co<e  v.  aioitcr.  10  Or.  392;  but  now  any  objection  to  an 
action  on  the  ground  of  the  absence  of  necessary  parties,  can  not. 
nider  The  Judicature  Act,  be  taken  by  demurrer;  the  question  must 
be  raised  on   motion    to  add   the   necessary    parties:    Werdcrman    v. 
^odiU  Geitirale  D'Slectricite.  43  L.  T,  514,  18  C.  L.  J.  18:   19  Ch.  d! 
;1S;  Youtin  V,  Robertaon,  2  Ont,  439;  Carltr  v.  Vlarkaon,  13  P.  R.  379; 
inith  V.  London,  19  6.  L.  R.  139;  and  see  I'ulc  134. 

The  removal  of  the  assets  out  of  the  Jurisdiction  will  be  restrained  Removal  of 
b.r  Injunction  even  though  the  deceased's  domicil  was  out  of  the  Pro-  "■*"*■  ""**"  *"* 
vlnce:  Shaver  v.  Qrau.  18  Or.  419.  rf'tr.lnod. 

-No  action  can  be  brought  by  a  legatee,  or  next  of  kin,  against  a 
personai  representative  before  a  year  has  elapsed  from  the  death  of 
tie  testator,  or  intestate:  The  Devolution  of  Estates  Aet  (R.  S.  O  c 
II9I.  s.  32;  SUUer  v.  Slater,  3  Chy.  Ch.  1;  Vivian  v.  lVe»(6roo)i:e,  19  Or. 
Kl;  but  see  Wollis  v.  Wants.  9  Ir.  Chy.  611;  Prosser  v.  JlfOMOp.  29  W. 
R.  439.  But  an  action  for  the  protection  of  the  estate  simply,  may  be 
brought  by  a  legatee,  or  next  of  kin,  against  an  executor  de  son  tort 
before  the  lapse  of  the  year:  Beardmore  v.  Qregory,  2  H.  &  M.  491; 
bot  not  for  administration  as  well:  Itawlings  v.  Lambert,  1  J.  «  H.  458; 
Oifrinjton  V.  Ward.  34  Beav.  17.-).  Formerly  the  High  Court  had  no 
power  to  appoint  an  executor,  in  place  of  executors  who  iiad  become 
iDcompelent  to  act  through  bodily  infirmity,  that  could  only  be  done 
brthe  Surrogate  Court;  nor  would  the  High  Court  appoint  a  trustee 
in  place  of  such  executors:  Corrtgal  v.  Rmry.  2  Or.  310;  but  In  He 
.l/oore.  21  Ch.  D.  778,  under  The  Trustee  Act  (R.  S.  O.  c.  121),  a  trustee 
"M  appointed  to  diarharge  the  duties  of  an  executrix  who  retired  ■  and 
sKRe Murphy,  before  Boyd,  C,  9th  April,  1SS7;  Be  Bush.  19  Ont.  1.  Hut 
There  an  executor  had  become  insolvent,  a  receiver  was  appointed: 
Sarrold  v.  WoHis.  9  Or.  443;  and  see  Meaeham  v.  Draper.  2  Or.  316: 
and  now  Jurisdiction  to  remove  executors  and  appoint  others  in  their 
stead  has  been  conferred  on  the  Supreme  Court :  see  The  Trustee  Act 
iR.  S.  0.  c.  121 ).  8.  40:  see  p.  2,')  jiipror. 

Where  the  personal  representative  has  duly  advertised  for  creditors 
'Jtiler  The  Trustee  Art  (R.  s.  Q.  e.  121),  s.  ,36.  and  has  distributed  the 
■tnte.  that  la  an  answer  to  a  subsiequent  action  agalnal  him  for  admin- 
istration, by  a  legatee:  see  Xeu-ton  v.  Shcrru.  1  C.  P.  O.  246;  or  by  a 
cralltor:  CIt-gg  v.  Soulonii.  L.  R.  3  Eq.  368;  or  by  an  alleged  cestui 
^tif  trust  of  the  deceased:  He  BraeHen.  43  Ch.  D.  1;  61  L.  T.  531; 
even  though  he  have  retained  money  in  his  hands  to  answer  legacies. 
"'-cause  rruio  the  time  he  sets  apart  moneys  to  answer  legacies,  he 
teases  to  hold  them  as  executor,  and  becomes  then  a  trustee  thereof 
tor  the  legacies:  /6.;  Cameron  v.  Cnmpilell,  27  Or.  307;  Ballard  v 
Jlorsdfn,  42  j,.  t.   763;    Oalbraith   v.  Dunrombe    28  Or.   27;    but  see 
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BVU8  OF  CODBT. 

Xobic  V.  Brett.  24  Bpav.  4M.    But  It  he  ba.  notice  ot  .  erelltor. 
c  .im.  he  1,  not  dl»charged  becauie  It  wu.  not  .ent  in:  Wo„,i  v  °  .„° 

f^-  no  ,Z'u  fi  ^'^  '.'"• "' '"""' "'""'  '•"• "  "•'■■"'"'':  •  N 

;.•,;„         '  ""  »">""'«'"«■"  1«  Iniufflclent  be  I,  not  nrote,.,.,! 
HooiJ  V.  Welilttman.  h.  R.  13  Eq.  434.  Proteiiij 

Where  alio  there  had  been  an  accounting  In  the  Surrogntn  (■„,„, 
by  the  personal  representative,  and  no  objection  made  tor  eight  y  r 
he  right  to  a  further  account  In  the  High  Court  ot  Justice  was  h  w 
to  be  barred:  Bell  v.  Landon.  18  C.  L.  J.  178. 

..n/'T.""',. "".'■''■""""'  "'""■""'"■'K  «n  "tate  without  adverlhinc 
under  T^e  Trustee  Aet  (R.  S.  O.  c.  121),  a.  56.  or  without  the  a„,  „ 

of  his  claim:  hml.hum  v.  >Varnftrod.  3  My.  «  cr   1-'    v„m,  v   b     , 

fin^'r  ".'J  •"''"■'^'  *•  •"''"•^'"'  "  ^-  «■  "<:  «nd'"also  ,0  leg,,";: 
and  where  the  executor  ha>  distributed  under  a  mistaken  cnn.tr  , 
Of  the  will  he  Is  liable  to  the  parties  Injured:  Himird  v  f  u  C "  'nl' 

-'43,  bu    he  would  have  a  right  to  recoup  himself  out  of  any  fur^h  'r 
payments  due  to  those  who  had  been  overpaid:  Dm,  v.  Gore"  IB  . 
o?e;„»?H  ,r "k"""  '""'  "'"""'  •»  <''"'  ""  ""^  ">  "'■"■d  the  mo," 
IS  Eq.  18:  Boj/s'  Home  v..Lcttis.  3  O.  L.  R.  208.  ""«.  i..  K. 

Publication   of   the   advertisement   In   the   Ontario   Gazette   Is   „„, 
necessary:  Ho  Cameron,  l.",  P.  R.  272.  gazette   is   .i„i 

An  Infant  executor  or  administrator  Is  not  liable  to  accoimt  r„, 
assets  received  by  him  whilst  a  minor:   .Vo,/v  IfcL;  1     Gr    .  " 

a  t^sfee^ho  l^ret^ed".;.on!;^'  ^ht  ri"n'fa':[  ou"ghttX'  ^^ 

m°ist:k?"^';'r,/;rpr;rr:"r^%'.\7i'"''  "■" ''"  »'^'™-' "- » 

the  «ecutors''n„°t",'°S  ""'"  "■""""'•  "'""^  ""^  -""■  --  «-or„  bv 

but "  «r;z„  °r  rchrch  273""^  r "h"^  '■  f"--^- "  «^'  «^'^ 
rr:r  "iL^rr  ? ' '«•  ------ "  Va's  x/r; 

Barbara  ILZli,  In"  "''"'"'^"='"  «>  '»'>'  1"»  separate  creditors:  «. 
Dtiri.ara.  naicarda  v.  Sarnurd,  32  Ch.  D.  447;  .^.^  L  T  40 

appnclMo'nrinTh!^.!"  ^"""-'"'■■^  '"  administration  on  summarv 

to''::tC';^y1p:?lTcre^^^'"'■'»'''^'-^^^ 
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80.  A  legatee  interested  in  a  legacy  charged  U|)on  real  b»1""o-m. 

wtatf,  or  u  person  interested  in  the  proceeds  of  real  >■■■« 

istate  Jirected  to  be  sold,  may  have  a  .judf,Tnent  for  thei«>"i' 
;iJminist ration  of  the  estate  of  a  deceased  person  without  J"'.'"*"" 
serving  any  other  legatee  or  per  on  interesterl  in  the  pro- 
reeds.    C.R.  202. 

Tbe  reterencf  to  C.  R.  202  Is  erroneous.  It  sho-jld  be  C.  R  203  II)  t. 
S«  notes  to  Itulv  79. 

81.  A  residuary  devisee,  or  heir,  may  have  the  like  Rrtid-'ry 
judgment,  without  serving  anv  other  residuarv  devisee  "'k'"''' 
or  heir.  C.R.  202. 


Tie  reference  to  C.  R.  202 
See  notes  to  Rule  79. 


Is  prroncdus.  It  should  be  C.  R.  20.1  ( 1 )  r. 


i2.  One  cestui  tine  trust,  under  an  instrument,  mavon,o(..v 
have  a  judgment  for  the  execution  of  the  trusts  of  the  m.'J.'i.'?  ' 
instrument,  without  serving  the  other  cestids  que  liuit- 
■vt.  C.R.  202. 

Tie  reference  to  C.  R.  202  la  erroneous,  It  should  be  C.  H,  203  (1)  d. 
A  new  trustee  may  be  aupolnted  In  an  action  by  one  ot  several 
Tilnii  (jue  Iriutcnt:  Jones  v.  James.  9  Hare,  App.  Ixxx. 

A  suit  by  one  of  two  c«(ui»  quc  trualent  to  recover  an  annuity 
tharged  upon  land  devised  to  the  defendant,  was  held  maintainable 
•Ithout  making  another  ceslui  guc  Irusl  Interested  In  another  annuity 
laried  on  the  same  land,  a  party:  /•  .s  v.  UngUbnrl;  I,.  R.  12  Eq.  225. 
But  parties  who  claim  adversely  to  the  trust  could  not  formerly  be 
nude  parties  to  a  suit  for  the  execution  of  the  trust:  .Utorncy-Oeneral 
V  .iron  rorporotlon.  3  De  O.  J.  t  S.  G37.  where  It  Is  said  that  TaWol  v 
an  0/  Kodnor.  3  .My.  t  K.  252,  to  the  contrary  had  been  constantly 
disspprovcd  ot,  and  never  followed;  but  see  now  Itules  67,  6S. 

All  persons  from  whom  an  account  Is  required  must  be  made  Poraon. 
"riglnal  parties  to  the  action:  see  note,  p.  445;  thus  a  cestui  qui-  trust  '^°Zm™ 
no  has  been  party  to  a  breach  of  trust,  is  a  proper  party  Jesse  v 
S'nneH,  «  D.  M.  «  O.  609;  and  a  stranger  or  a  creditor  who  has  Joined 
IS  the  breach  of  trust  may  be  Joined:  Luna  v.  Blanshari.  4  Hare,  9; 
««nt  0/  7oro»(o  v.  Bemer  <f  Toronto  Mutual  Fire  Insurance  Co  26  Or 
i(  i,^""'""  '■  ^''"'  ^  '''■  *  ^-  ^'  ^-  ^^''  '""'"'»"  "■  The  CarroK  Co.. 

m'  '*'■  ^"'  "  "  *''"*'^'  commits  a  breach  of  trust,  the  person 
participating  is  not  a  necessary  party  to  an  action  for  the  general 
Mminlstration  of  the  trust  estate:   ngany  v.  J'Jiompson.  9  Gr.  244. 

Where  a  trustee  held  shares  for  several  persons  In  specifled  shares. 
m  no  provision  was  made  for  sale  or  division  ot  the  proceeds,  an 
"fflon  by  one  of  the  c.  q.  t.  for  transfer  to  him  ot  his  alleged  portion 
M  the  shares  was  held  to  be  not  properly  constituted:  Bechtel  v. 
'Mfcwn.  16  O.  L.  R.  72. 
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miilMM.ii.  Where  >  lult  wai  broufht  by  ■  reiiMlnderiiian  for  an  acoouot 
aiainat  truateea,  the  lenanta  for  life  who  were  served  with  the  dicra. 
were  held  not  entitled  to  rail  the  truateea  to  ac-pount  aa  to  the  Inrom. 
Whllnry  v.  Slni(».  L.  R.  4  Chy.  613. 

The  Court  will  decree  the  ueoutlon  ot  a  trait  of  landa  In  a  forel.n 
country  when  the  truitae  li  reildent  within  the  jurladlctlon-  Hniii,  , 
Hcndcrton.  17  Or.  6;  and  aee  He  llobertion  R.  v.  ft.,  22  Or  449  but 
see  Burnt  v.  Davidion.  :■!  Ont.  547:  94  L.  T.  Jour.  30:  Jf-Titinlll,' /„,• 
Co.  V.  Klvur  Plate  Co.,  1892.  2  Ch.  303;  o»nn  v.  Harper.  30  Out.  e5u 

See  notes  to  //u/c  79. 

83.  Jn  actions  for  the  protection  of  property,  and  in 
cases  in  the  nature  of  waste,  one  person  may  sue  on 
behalf  of  liimsclf,  and  of  all  persons  having  the  same 
interest.    C.K.  L'OJ. 

The  reference  to  C.  R.  202  Is  erroneous,  It  should  be  C.  R.  203  ( 1 1  .• 

.o^ri.T"  "'"'^"^  *"  »««""  •<"  »«"'  by  a  trustee  under  depreclatorv 
condition,  of  sale  a.  to  title,  the  .ale  wa.  restrained  In  a  .ult  Instllutei 
rh  «„,°'k'"""  """"  ""'  "■"•"^»'-  Dance  V.  OQUtngham.  L.  n  s 
<  hy.  902:  but  see  The  Truttee  Act  (R.  S.  O.  c.  121).  s.  21. 

h.„!ii';"''  ';"■  ""'°°  ''  "'^'^"»«"'''  »"<1  proper,  and  has  resullid  In 
„^rM!„  '„°,  ;!'■  '^°-°'"'"»;  '"■'''  "ay  ^  compelled  to  bear  their  „ro. 
portion  of  the  expense  of  the  action,  according  to  the  advantaae  1 1,  v 

7u,tz:n:ToTV°  ■"" ""'"' '™"  '"^  ■'™'-"»»'^  °"»'  '■ 

One  tenant  In  common  Is  entitled  to  maintain  an  action  for  Injury 
to  the  reversion  without  joining  his  co-tenants.     The  only  oucXn 

proceedings  till  they  are  joined:  Ro6crf,  v.  HoUani,  1893.  1  Q   B.  CCJ 
See  notes  to  Rule  79. 

84.  An  executor,  administrator,  or  trustee,  may  obtain 
a  judgment  against  any  one  legatee,  next  of  kin  „r 
cestui  que  trust,  for  the  administration  of  the  estate  or 
tlie  execution  of  the  trusts.    C.R.  202. 

The  reference  to  O.  R.  202  Is  erroneous.  It  ought  to  be  C.  R.  203  ( n  /. 

Where  an  action  for  administration  la  brought  by  the  nersonnl  re. 
JheTou'r'  mu::TeT'°'  r"""""'"  """^'"^  the'!"nte';"nt„^'„'^ 
19  Or.  4„8:  Gron.  v.  Oro„/.  10  P.  R.  211;  18  C.  L.  J.  99  It  seemfthal 
he  has  no  right  to  Institute  an  action  merely  to  obtain  an  TnT4Ll» 
Z  Sr     9f     A  "'"""T'-J"'"  '■  ''"'"'"""•  '  «■■■  602:Vo°c  V.  o™   ' 

I    J   l4    Vf  B       V  ""If:  '  ^-  "•  129;  '"•  •""■*.  Jack  V.  Jack   u  C. 
..  J.  3oS.  Re  Bromley  (Blake.  V.C.  2Sth  Jan  ,  1«7»1-  and  w  f'l-V- 

wa  'e'ntmerirhH"""''  """"'"'''■olds  It  wa,  held  that  the  exenitor 
iTablll.v  nn^h  ^  ^°  ''"™  '"  '"*''  '"  "'«'""  indemnity  against 

liability  on  the  covenants  In  the  lease:  Be  Bo„eortH.  Howard  v.  Easlon. 
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4i  LT.  13ti;  DoU$on  v,  Hitnmttl.  1  Dr.  dt  8iu.  :.7u;  4  [..  T.  44;  but  i«e  Bala  ift. 
Ihv  Trwttr  Art  iH.  ».  O.  0.  UU.  »,  oi.  /«  r«  l.nuli^,  Jaik$on  v. 
Lri^Alon,  1»U.  2  Cb.  530.  Tbe  Bbience  uf  a  legatee  beyoDd  the  iurli- 
dktlon,  wbom  the  exvcuturit  aru  unuble  to  dlicuver,  wai  held  to  b«  a 
«ufflcicnt  ground  for  tbe  Mkecuturs  vuDiIng  to  tbe  Court:  Re  Wadv,  Dev 
\.  Wadv.  18  Or.  4ttu. 

Where  the  action  Is  unneceuarlly  brought  by  the  personal  repre-  lUmur  >•• 
M-DUtlve,  be  may  be  ordert-d  to  pay  cuHtH,  or  may  be  refutieU  bin  coiti:  o'd'rrd  m 
»M  cases  rited  In  note  to  Itulr  611.  P»r  eoiu, 

An  fxerutor  may  begin  an  artlun  before  obtaining  probate,  but  he 
nimt  obtain  probatt-  before  trial:  Xnrton  v.  MflropoHtnn  RiitUruy  Co., 
I  Un  k  Sm.  r>H3:  Trice  V,  Hobittton.  Iti  Ont.  4;[:!;  or  bt'fore  a  difence  U 
liUd  that  be  la  not  fxecutor:  simont  v.  milmitn.  2  Sm.  241;  but  see  ' 
HdinburQh  Life  Inturance  Co,  v.  .ithn,  19  Ur.  j9:<;  and  tbe  aame  rule 
appllei  to  admlnUtratora;  Humphrvyu  v.  Uumphrvys.  a  P.  Wms.  360; 
ge«  alao  supra  pp.  44o-ti. 

Where  an  executor,  bcfori>  probate,  brought  an  action  to  recover 
an  aieet  of  the  estate,  which  the  defendant  had  refutted  to  deliver  up 
until  probate  should  be  obtained,  the  action  was  stayed  as  being  frlvo- 
touiand  vexatloua:  Tarn  v.  Commercial  Banking  Company.  12  Q.  B.  D. 
iU;  50  I*  T.  365;  and  an  executor  Intermeddling  with  the  estate  before 
probate  may  b«  restrained  from  so  doing,  and  a  receiver  may  be 
appointed  at  the  suit  of  a  co-executor:  In  rv.  Moore.  13  P.  D.  36; 
58  L.  T.  38ti. 

An  executor  cannot,  under  this  Hult\  bring  tin  mtlon  asiilnst  one  of  Executor 
two  co-executors  who  have  proved,  without  making  the  other  a  party:  luingone 
lahh  V.  Latch.  L.  R.  10  Chy.  464.  of.»»er.l 

An  action  may  be  brought  by  a  trustee  against  his  co-trusteo  to  Bute,  q.t, 
recover  and  secure  the  trust  fund,  without  Joining  any  of  the  cestuis  "e*"!  "»<" 
lutruntcnt  as  pai'leR:  Horatey  v.  Fatcntt.  11  Beav.  .16^:  Baynard  v.  ''"J"'"'"'* 
Woolev.  20  Beav.  583;  May  v.  Selhy,  1  Y.  &  C.  C.  C.  235;  Peak  v.  Ledger. 
4  De  G.  &  S.  137;  Franco  v.  Franco,  3  Ves.  75;  and  an  action  may  also 
be  brought  by  the  trustee  agalnsL  one  cestui  que  trust  to  recover  the 
trust  fund,   without  making  the  other   ceatuia   que   truatent   parties: 
Bridget  v.  Hamea,  1  Coll.  72. 


Action  hy 
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An  executor  who  advanced  money  to  pay  the  price  of  certain  land 
li«ld  by  his  testator  as  lessee  with  a  right  of  purchase,  was  held 
entitled  to  enforce  his  claim  against  the  land,  for  the  advances  so 
made,  the  personal  estate  being  exhausted:  Lannin  v.  Jermyn.  9  Gr.  160.  •■^["^^'' 

A  personal  representative  who  Is  a  creditor  of  the  estate  may,  where  ^^^li" 
tbe  personalty  Is  exhausted,  obtain  Judgment  against  a  devisee  for  " 
administration  of  the  realty  devised.  To  such  an  action  the  heir-at-law 
«as  a  proper  party;  but  where  the  devisee  made  no  objection  In  his 
answer  to  his  not  being  Joined,  and  the  plaintiff  alleged  by  his  bill 
that  there  were  no  lands  descended,  a  decree  was  made  In  the  absence 
of  the  heir,  for  the  administration  of  the  realty:  Tiffany  v.  Tiffany,  8 
f"'""-  11^8;  but  see  now  The  Devolution  of  Eatatis  Act  (R.  3.  O.  c.  119). 
s,  3. 

85,  An  a9aija:nee  of  a  chose  in  action  may  sne  in  respect  AHigneeoi 
iherpof  witliont  makinj?  the  assignor  a  partv.    C.R.  202.     mci°ion  may 

'  sue  without 

ibe  reference  to  C.  R.  202  is  erroneous,  it  should  bo  C.  R.  203  (1)  g.  ioiniii^. 
A  chose  In  action,  though  assignable  In  equity,  was  not  assignable 
at  common  law.     Where  such  an  assignment  was  made,  any  action  to 


4S2 


nvLU  or  coirKT. 


Aiiifnnail 
of  d'bt  and 

ftctlon. 


recuvrr  It  had  to  tw  brmiilit  at  rommon  Uw  In  the  namf  ur  ih^ 
•Hlinor,  tad  atiy  <]i>feiirt>  whirb  the  di'fendaiit  had  a*  aitatnKt  tlir 
aMlRnor.  even  thoaRb  aiTruIng  after  the  aHlinment,  mliht  b*'  i-t 
up  In  the  artlon;  but  In  equity  the  aanlRnee  nilRht  Mue  In  bin  iiwn 
name,  and  the  defendant  could  not  iucreaafully  aet  up  any  dftciiii' 
arlHlns  after  be  bad  notice  of  the  aHilinment  aa  agalnit  the  aMlnniir 
In  anMwer  to  the  claim.  Itutv  k:*  and  the  enactnienta  hereafter  ni<  n 
tloned  are  a  partial  adoption  of  the  etiulty  doctrine  concernlnic  uMHlKn 
mentH  of  cboaea  In  action. 

Uy  '/'Ac  VoHvt't/anving  UHit  Ltiu-  of  Proparij/  Act  (11.  8.  O.  r  li>:<i, 
a.  i'iy  It  la  enacted  aa  follows:  — 

"  8.  49, —  (U  Any  abiolute  aiteliinment  made  on  or  after  the  illsi  da) 
of  December.  1S97.  by  wrltlnt  under  the  hand  of  the  aaalgnor.  riui 
purportlns  to  be  by  way  of  charite  only,  of  any  debt  or  other  Irjcal 
chone  In  artlon  of  which  exprret  notice  In  wrltluK  shall  have  ln.n 
Blven  to  the  debtor,  trustee  or  other  person  from  whom  the  asslnnor 
would  have  been  entitled  to  receive  or  claim  aucb  debt  or  cbosf  in 
action,  shall  be  ellectual  In  law,  subject  to  all  eoultles  which  wuuld 
have  been  entitled  to  priority  over  the  right  of  the  assignee  If  tbix 
section  had  •  been  enacted,  to  pass  and  transfer  the  legal  right  lo 
such  debt  or  chose  In  action  from  the  date  of  such  notice,  and  all  h'ttal 
or  other  remedies  for  the  trttne  and  the  power  to  give  a  good  dl»(harK> 
for  the  ssmc  without  th.'  concurrence  of  the  assignor. 
Whire  cit   In  case  of  au  assignment  of  a  debt  or  other  chose  In  artlon.  It 

"^ini.nii  ">"  debtor,  trustee  or  other  person  liable  In  respect  of  the  debt  iir 
undflr  saiifn-  chose  In  action  shall  have  had  notice  that  such  assignment  Is  dls- 
"•"'•  puted  by  the  assignor  or  anyone  claiming  under  hini.  or  of  an.v  nihw 

opposing  or  ronfllrtlns  claims  to  surb  debt  or  chose  In  artlon.  tit-  shall 
be  entitled.  If  he  thinks  Ht.  to  call  upon  the  several  persons  making 
claim  thereto  to  Interplead  concerning  the  same,  or  he  may,  If  he 
thinks  nt,  pay  the  same  Into  the  Supreme  Court  under  and  In  con 
formlty  with  the  provisions  of  law  for  the  relief  of  trustees,  1  Oihj  V 
c.  2j,  B.  45." 

This  section  Is  taken  from  80  Vict,  c.  15,  a.  S.  whereby  the  law  of 
Ontario  on  this  point  was  assimilated  with  that  of  England  under  tin- 
English  Judicature  Act,  1873,  36  «  37  Vlcl.  c.  66,  a  25  (6). 

For  a  discussion  of  the  English  cases  bearing  on  this  section:  sec 
108  1,.  T.  Jour.  436. 

Scop,  of  leope    of    the    EMotm.«t.— This    section    Is    not    retrosp.-rtiv.' 

,n.ci.„.ot.       ,„  ^nijh  respect  It  differs  from  the  Eng.  Act:   sec  DM  v.  Vfalhr. 

1893,  2  Ch.  429.    Assignments  of  choses  In  action  made  prior  to  .list 

December.  1897,  are  probably  still  governed  by  R.  S    O    18S7    r    l'" 

»ec   (It.  S.  O.  r.  II.  8.  M   (el. 

The  effect  of  the  clause  Is  to  give  the  assignee  of  a  chose  In  anion 
a  legal,  where  he  formerly  had  a  merely  equitable,  title.  In  otlier 
respects  the  enactment  does  not  give  new  rights,  but  only  affords  a 
new  niode  of  enforcing  old  rights:  Walker  v.  Bradford  Bank.  VI  S 
D.  D,  Jll.  .-j1.-|.  It  does  not  make  anything  an  assignment  whirh  wa- 
not  theretofore  an  asalgnin-nt  either  at  Law  or  In  Equity  S,-l,rocd.< 
V.   The  Ventral  Bank.  24    T.  R.   710;   as,  tor  instance,  a  claim,  tlif 


•It  would  seem  that  the  word  "not"  has  been  erroneously  oniltteil 
here:  see  R.  S.  O.  1897.  r.  51.  s.  58  (51:  and  see  4  fieo.  5.  c.  2.  Srli.vl, 
(23). 
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iwKamvnt  ot  which  b  ■RaloHt  publlr  pulUy,  bui-Ii  mh  k  bund  tu  secure  Bsl«  IS- 
ftUaony  paynblif  to  a  niarrlcd  wuuaii:  y^rii^ttufilH  v.  Uoopir.  :t6  U.  C, 
(|.  U,  :!»'>;  /''■  /fofrU«on,  :*7  i'h.  U.  160:  and  »w  Watkln$  v.  IVutAJni, 
71  L.  T.  i>:ii>.  It  only  enablpR  an  attton  tu  he  bruuRbt  by  the  aHlgn^^ 
la  hit  own  name  wbrrv  pr^vtounly  br  would  have  Rund  In  the  aaalmor'i 
aimo:  Torktngton  v.  Mttgvf.  1UU2.  2  K.  B.  427. 

The  cnactnifnt   triin»riTi  the  l<>Kal    rfmolfpH,  hh  wt-lt  no  the  Ipxal  Art  ir»n.f.T 
rUhtfl,  of  th#  aMiitnnr:   thug,  the  iiNiilKiiei>  of  a  Judgnifnt  d^bt  in  en-  ^r'nUw* 
•bM  to  gamlih   debtB  due  to  thd   Judffmenr.  debtor:    Ooodman   \.    '    "   " 
ffollnion.  IH  Q.  B.  D.  ^dl    The  aRilRnoe  do«a  not,  howuver,  acquire 
inr  itrfRtfr   rlitht   than   biH  iDmlRnnr   bad.   and   thrreforH   the  aiHlgn- 
nnt  of  an  aRiwment  to  advanre  monry  by  way  of  loiia  doea  not 
piwil*  •  d<>bi,  and  mnferx  no  rlRht  on  the  aiifllffnee  to  compel  the 
iPM^lflc  performance  of  th«  aRreemenl,  or  to  locover  damanei  for  tta 
brfirh,  unlfM  iiomp  apf rifle  fund  In  bound  by  the  auri'emt'nt:   WV«(trR 
WiVftB   Cn.   V.    HV»(,    1SP2.    1    Cb.    liTl;    South    Afriran    Terntnru-B   v. 
WalUnftton.   IRM.   A.   C.   309;    78    L.    T.    428;    Mnif  v.    Lane.   43    W.    R 
:»«,  193;  71  h.  T.  Htiit;  ItoJ-burghn  v.  Voj-.  17  Cb.  D.  :,20:   Wtbb  v.  «mlth, 
30  Ch.  D.  199. 

A  chpciiic  In  a  mere  order  to  pay  and  a  revocable  n-queat.  and  does  I'bt-qu*  noi 
not  purport  to  be  an  absolute  aHslgnment:  Schroedcr  v.  The  C«t(rol '"^*"''*" 
Bank,  supra,  p.  52.  After  a  rheque  hng  been  marked  good  by  the  Iwok. 
however,  the  drawer  U  dlschargetl  and  the  bink  bei-omes  the  prlncipnl 
debtor:  Boyd  v.  ynamith.  17  Ont.  40;  see  further  na  to  payment  by 
'heque:  l>ay  w  .VrLto.  22  Q.  H.  I).  filO;  Mimou  v.  Johnston,  20  Ont.  App. 
412;  and  see  post.  p.  458. 

The  Act  Is  held  not  to  apply  to  asslKuments  of  part  of  a  chose  In  Aaaitnmeni 
action:  Forstrr  v.  Baker.  IPIO.  2  K.  B.  636;   102  L.  T.  29.  .^22;  Smman  "'  ''*" 
V.  Canadian  Sn'icart  Co.,  2  O.  \V.  N.  .^7fi;  srd  tHde.  Shippt-r  v.  Hotloicat/, 
1910,  2  K.  B.  630. 

An  aaslcnment  of  an  indeflnlte  and  unati-ertalned  part  U.  therefore, 
Dot  within  the  Art.  and  the  asslRnee  i-annot  sue  In  his  own  name: 
Junta  V.  Humphrrya,  1902.  1  K.  H.  10. 

The  asfllRnee  of  a  chose  In  action  Is  In  no  better  position  than  his  '^""ittn^e  i-i  ru 
assignor:  ite  Rhodfaia.  Partrhlfjr  v.  Uhod'-ftia.  lltlO.  i  ch.  28!*;  102  L.  T.  Mon"tb«n"" 
I2ti.    The  enactment  does  not  affect  the  principle  of  equitable  assign-  «siitrn«>r 
menfs:    Rorrreign  Bank  v.  Intfrnntionnl  Portland  Cement  Co..  14  O. 
L.  R.  511. 

The  provisions  of  thU  enactment  are  not  binding  on  the  Crown: 
Rf  PoKtll  V.  The  King.  9  Can.  Ex.  364.  On  grounds  of  public  policy 
ihe  salary  of  a  Dominion  official  Is  not  assl^able:  lb. 

"  Debt  or  other  I^gal  Cho««  1b  Action." — These  words  Include  What  <-h<»ei 
'"all  rlRhts.  the  assignment  of  which  a  Court  of  Law  or  Equity  would  jTiihin'A'ct*'^' 
before  the  Act  have  held  to  be  lawful  ":  King  v.  Victoria  Ins.  Co..  1896, 
A._C.,  pp.  254.  256;  see  also  Cotonial  Bank  v.  Whinney.  30  Ch.  D..  pp. 
!S,i,  286;  11  App.  Cas.  p.  438.  as  to  what  are  "  choses  In  action."  See 
alBo  Warren's  Choses  In  Action.  Bk.  1.,  c.  11.  The  former  Act.  H.  8.  O. 
1S87,  c.  116.  8.  7.  was  confined  to  choses  In  action  "arising  out  of  con- 
tract": see  Bluir  v.  Aasclatinc.  15  P.  R.  211. 

If  Ibe  f.oniract  in  uuL  itaelf  assignable,  then  a  claim  for  damages 
for  lu  breath  Is  not  aaslgnable :  Cohen  v.  Wtbbvr.  infra. 

Contracts  Involving  a  personal  element  nre  not.  as  a  rule,  assignable. 
Bus  claims  for  breach  of  contract  fo*  ■-.  -"-onal  services,  e.g..  for  sing- 
ing, are  not  assignable:  Cohen  v.  W-.  ■  O.  L.  R.  171;  nor  contracts 
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where  the  ability  of  a  buyer  to  pay  Is  the  subject  of  personal  con- 
fidence: see  Cooper  v.  MicJclefield  Goal  Co.,  107  L.  T.  457;  and  see  Knnp 
V.  Baersrlman,  1906,  2  K,  B.  604;  fiobaon  v.  Drummond,  2  B.  &  Ad.  Z(\i, 

Damages  for  Injury  to  a  horse  Is  not  assignable:  HtCornimk  v. 
Toronto  R}/.,  8  O.  W.  R.  467;  13  O.  L.  R.  656;  but  the  prospective  fruits 
of  an  action  for  tort  may  be  assigned:  Qlegsf  v.  Bromley.  106  L.  T.  82\ 

The  enactment  does  not  appear  to  extend  to  all  choaes  in  action, 
but  only  to  debts  or  other  legal  choses  in  action.  A  claim  for  damaget. 
for  a  tort  Is  a  legal  chose  in  action,  but  It  is  not  within  the  section, 
not  being  ejuadem  generis  as  a  "debt":  see  aupra;  and  equitable 
choses  In  action  do  not  appear  to  be  within  the  section,  but  the  former 
equitable  right  of  the  assignee  to  enforce  such  choses  in  action  In  bis 
own  name  is  not  taken  away,  and  continues.  In  Dawaon  v.  Great  Nor- 
thern Ry„  1904.  1  K.  B.  277,  reversed.  1905,  1  K.  B.  260,  It  was  held 
that  a  claim  for  compensation  for  damages  done  tn  land  by  a  railway 
company  Is  not  In  the  nature  of  damages  for  a  tort,  and  Is  assignable 
within  this  section.  In  King  v.  Victoria  Ina.  Co.,  1896.  A.  C.  250,  the 
Supreme  Court  of  Queensland  held  that  a  claim  for  unliquidated  dam- 
ages arising  out  of  a  tort  Is  a  chose  In  action  within  the  corresponding 
section  of  the  Queensland  Jud.  Act,  which  is  In  the  same  terms  as  the 
English  Act,  but  fhe  Jud.  Committee  of  the  Privy  Council,  on  appeal, 
while  not  dissenting  from  that  construction  of  the  Act,  affirmed  the 
judgment  on  other  grounds.  See  article  lu  20  Law  Quarterly  Review, 
p.  113. 

The  subjects  capable  of  assignment  within  section  49  aupra.  there- 
fore, include  debts  due:  Comfort  v.  Bctta,  1S91,  1  Q.  B.  737;  judg- 
ment debts:  Ooodman  v.  Robinson,  18  Q.  B.  D.  332;  moneys  due 
under  a  building  contract:  Drew  v.  Joaolyne,  18  Q.  B.  D.  590;  Ex  p. 
Moss.  14  Q.  B.  D.  310;  52  L.  T.  188;  money  accruing  due  but  not 
yet  due:  Brice  v.  Bannister.  3  Q.  B.  D.  569;  Buck  v.  Robson.  lb. 
686;  British  Waggon  Co.  v.  Lea.  5  Q.  B.  D.  149,  154;  WatJber  v.  Brad- 
font  Bank,  12  Q.  B.  D.  511.  516:  May  v.  Lane.  43  W.  R.  58,  193;  71  1.,  T. 
869;  Ex  p.  Hall,  10  Ch.  D.  621;  future  book  debts  during  a  limited 
time:  Tailby  v.  Official  Receiver,  13  App.  Cas,  523;  moneys  accniing 
due  to  the  assignor  as  legatee  under  a  will:  Re  Coleman,  39  Ch.  D. 
433;  r.  beneficial  Interest  under  a  policy  of  insurance:  Be  Turcan.  40 
Ch.  J.  5;  a  future  balance  at  a  bank^'a:  Walker  v.  Bradford  Bank, 
sui^ra;  rent  accruing:  KniU  v.  Prowsc.  33  W.  R.  163;  or  In  tni^^- 
tees'  hands:  Harding  v.  Harding,  17  Q.  B.  D.  442;  a  solicitor's  bill  of 
costs:  Ingle  v.  McCutchan,  12  Q.  B.  D.  518;  Ibberson  v.  Neck.  2 
T.  L.  R.  427;  a  claim  on  a  policy  of  Insurance  of  goods  brforo  loss, 
even  though  the  goods  are  not  transferred  to  the  assignee:  McPhillipi 
V.  London  it.  F.  Ina,  Co.,  23  Ont.  App.  524;  a  covenant  to  indemnify 
against  liability  uncier  a  covenant:  Ite  Perkins,  1S98,  2  Ch.  1S2;  TS 
h,  T.  21(;,  666;  a  claim  against  a  purchaser  of  an  equity  of  redemp- 
tion for  Indemnification  against  the  mortgage  debt:  British  Canadian 
u,  Co.  V.  Tear,  23  Ont.  664;  Scarlett  v.  Nattress,  23  Ont.  App.  297: 
Maloney  v.  Campbell.  28  S.  C.  R.  228;  Small  v.  Thompson,  lb.,  211; 
Irving  v.  Boyd,  lo  Gr.  162;  Glenn  v.  Scott,  18  C.  L.  T.  162;  McVuaig 
V.  Barber.  29  S.  C.  R.  126  {in  which  It  was  held  that  the  mortgagee 
had  so  dealt  with  the  covenant  assigned  to  him  that  he  had  disentitled 
himself  to  sue  at  that  time  upon  it);  an  executory  contract  for  the 
purchase  of  a  reversionary  interest,  is  assignable  under  this  section 
as  a  "legal  chose  In  action";  Torkington  v.  Magee,  1902,  2  K.  B.  427. 
431,   435:  sed  vide  S.  C.   1903,   1   K.   B.   644;    88  L.  T.   443.     And  an 
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eiecutoiT  contract  for  the  purchaiw  of  materials  for  the  purposes  of  Rule  sB. 
a  trade  ts  assignable,  so  as  to  en.I.e  the  assignee  to  sue  thereon  In 
bis  own  name:    Tolhurtt  v.  AtaociiUetl  Portland  Cement   Mfrs.,  1903, 
A.  C.  414:  and  see  King  v.  Victoria  Ins.  Co.,  sH/jrn,  p,  4r>4. 

•Absolute  Asaicniuat."— A  deed  by  which   debts  are  assigned  B.„uUUe» 
to  a  trustee  to  receive  them  and  thereout  pay  himself  a  sum  due  "'  ■"'«."■ 
from  the  asslgnr,  and  pay  the  surplus  to  the  assignor,  Is  an  absolute  iS'thc'Aji' 
assignment  (not  purporting  to  be  by  way  of  charge  onlyl:  Burilnson 
V.  Hall.  12  (J,  B.  D.  347;   Comfort  v.  Belts,  1891,  1  Q.  B.  737;   so  Is 
an  assignment  made  merely  to  enable  the  assignee  to  sue  In  his  own 
name:  IVif sener  ■  Rackow.  76  L.  T,  449;  so  Is  a  mortgage  of  debts 
due.  In  the  ordinary  form  with  prorlso  for  redemption  and  recon- 
veyance: rancred  v.  Detagoa  Bay  Ky..  23  Q.  B.  D.  239,  In  which  .Vo(. 
Pnwlndal  Bunli  of  England  v,  Harle,  6  Q.  B.  D.  626,  was  disapproved 
of.  and  not  followed;  see  also  Durham  v.  Robertson   1898   1  Q  B   76.t- 
78  L.  T.  438.  ,-..., 

An  assignment  of  a  debt,  though  coupled  with  a  covenant  by 
auignee  to  pay  over  the  assignor  the  amount  ot  such  debt  when 
rewvered,  less  the  assignee's  costs,  is  one  that  may  be  enforced  by 
Uie  assignee  in  his  own  name,  and  is  not  open  to  objection  on  the 
ground  that  it  savours  ot  maintenance:  Fttzroy  v.  Cotie.  1906,  2  K.  B. 
364;  93  L.  T.  499:  ted  vide  eontra,  mils  v.  Small.  14  0.  L.  R.  lOo,  and 
observations  on  Fitzror  v.  Cave  In  Colrilic  v.  Smoll,  infra. 

Where  an  assignment  was  absolute  In  form  though  In  trust  for  the 
assignee  and  assignor,  It  was  held  that  the  assignee  might  sue  In  his 
own  name,  and  could  not.  at  the  Instance  of  the  defendant,  be  com- 
pelled to  join  the  assignor  as  a  party:  ColiiiKc  v.  Small,  22  O.  L.  R. 
1;  but  the  assignment  In  question  In  that  case  was  subsequently  held 
to  be  void  for  maintenance :  S.  C.  22  O.  L.  R.  33,  426. 

An  assignment  In  these  terms:  "  We  hereby  charge  the  sum  of  chsm  not 
£1,080,  which  will  become  due  to  ua  from  J.  R.  on  the  completion  ot "'"''"  ^"■ 
tlie  above  bulWIng,  as  security  for  the  advances,  and  we  hereby 
rnljn  our  Interest  In  the  above  mentioDed  sum  until  the  money. 
with  Interest  added,  be  repaid  oyou,"  was  held  not  to  be  an  absolute 
assignment:  Durham  v.  Robertson,  supra.  So  an  assignment  though 
m  general  terms  of  the  whole  rights  and  Interests  of  the  assignor, 
where  It  appeared  from  the  Instrument  of  assignment  that  it  was  '■  as 
sKurlty  for  the  repayment  on  demand  "  of  a  sum  advanced  and  really 
>n  assignment  only  of  sufflclent  to  make  the  repayment.  Is  not  an 
absolute  assignment  within  the  section:  Uereanttle  Bank,  etc,  v  Evans 
'S»9.  2Q.  B.  613;  81  L.  T.  376. 

But  where  the  Intention  tc  be  gathered  from  the  whole  Instrument 
«  not  to  assign  merely  so  much  of  the  debt  or  chose  In  action  as 
»UI  provide  security,  but  to  pass  the  whole  Interest  of  the  assignor 
iBough  subject  to  an  equity  of  redemption,  the  assignment  will  be 
190!  2  k' V""  ''"'"'''  ""^  »«'^"''"'  »"»»«■»  V,  Fump  House  Hotel  Co., 

In  order  to  entitle  an  assignee  to  sue  In  his  own  name  the  aaslgn- 
ment  most  be  explicit  In  Its  terms,  and  free  from  ambiguity:  MeMillan 
>■  OrtlJio  E.  i.  Co.,  6  0.  L.  R.  126. 

wllh°f  °?''^™'''""  ^'^  ■'"e  ^y  tlio  assignor  to  the  assignee  coupled  con.id..r.- 
™„.ij  f."""'"'  ^"*  '"'""^r  advances,  were  held  to  constitute  a  good  «'»».-•";•:■ 
™nslderatlon  for  the  assignment  of  the  fruits  of  a  pending  action  by  '"'""  •"■"■ 
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the  assignor  for  a  tort:  Qtegg  v.  Bromley^  106  L.  T.  825;  but  a  pre- 
existing debt,  alone.  Is  not  "a  valuable  consideration":  see  Wigan  v 
BngUth  tt  S.  L.  L.  Aaace,  Co.,  1909,  1  Ch.  291 ;  100  L.  T.  34. 

Mod*  of  Asslcament. — "In  Wrltl&K'"-^Sectlon  49  gupra  only 
applies  to  an  assignment  in  writing:  Re  ButttH't  Trustt,  12  Ch.  D 
17a;  a  written  order  on  trustees  of  a  fund  notified  to  them  is  a  good 
assignment  within  the  sub-section:  Harding  v.  Harding,  17  Q.  B..  D. 
442;  BO  Is  a  tetter  from  a  landlord  to  a  tenant  directing  bim  to  pay 
rent  to  another  person  till  further  order:  JTirill  v.  Pnwie,  33  w.  R. 
163;  but  a  direction  by  A.  to  pay  a  debt  to  B.,  without  referring  to 
a  speclEc  fund  out  of  which  the  payment  is  to  be  made,  is  not  an 
assignment:  Percival  v.  Dunn.  29  Ch.  D.  132;  see  W«^»  v.  Smith.  30 
Ch.  D.  192;  Wettern  Wagon  Co.  v.  Wett  (1892),  1  Ch.  271;  66  I..  T. 
402;  Brandit  v.  Dunlop,  1904,  1  K.  B.  387;  90  L.  T.  108;  J'ftom- 
son  V.  Huggint,  23  Ont.  App.  191;  and  ^uicll;  v.  Colclieater  Soulh. 
30  Ont.  645;  Oreenuay  v.  Atkinson,  W.  N.  1881,  47;  Southwell  v. 
Srottar,  49  L.  J.  Q.  B.  356;  and  a  discussion  In  78  L.  T.  Jour.  43tt. 

EqnitaMe  AMl«iim«»t.— Although,  to  bring  a  case  within  section 
49,  it  Is  necessary  that  the  assignment  should  be  In  writing,  yet  the 
statute  does  not  inTaiidate  parol  assignments  of  choses  in  action-  see 
Truatt  Corporation  v.  Rider,  27  Ont.  B93;  24  Ont.  App.  167;  IfcJfosler 
V.  Canada  Paper  Co.,  21  C.  h.  3.  16;  wihlch  may  take  priority  over  a  sub 
sequent  written  assignment:  Heyd  v.  Millar.  29  Ont.  736.  Neither  a 
writing  nor  any  particular  form  of  words  Is  necessary  to  constitute 
an  equitable  assignment;  an  intention  to  pass  the  beneficial  interest 
Is  all  that  Is  required:  Re  McRae  Eitate,  6  O.  L.  R.  238;  but  where 
there  Is  only  a  parol  assignment  the  action  to  recover  the  choie  in 
action  must  be  brought  In  the  name  of  the  assignor,  or  he  must  be 
joined  as  defendant  If  he  refuses  an  offer  of  a  proper  Indemnity  to 
allow  his  name  to  be  used  as  plaintiff:  see  Turquand  v.  Fearon.  4 
Q.  B.  D.  280;  40  I*  T.  141;  rr«»(s  CorporaHon  T.  Rider,  27  Ont.  693;  24 
Ont.  App.  157.  The  Indorsement  and  delivery  to  a  third  party  as  a 
gift  of  a  banker's  deposit  receipt  expressed  on  Its  face  to  be  unassign- 
able, was  held  to  be  a  good  equitable  assignment:  Re  OriMn,  1899.  1 
Ch.  408;  79  L.  T.  442. 

An  assignment  which  may  not  come  within  the  section.  49  supra, 
by  reason  of  the  absence  of  writing,  notice  or  otherwise,  may  be  en- 
forceable as  an  equitable  assignment,  or  charge:  sec  OorrMii;e  v  Irtren. 
34  Ch.  D.  128;  Christie  v.  Taunton,  1893,  2  Ch.  175,  181;  VfeU  v.  Smith, 
30  Ch.  D.  192:  Re  Patrick.  1891,  1  Ch.  82,  87;  Sovereign  Bank  v.  hitir- 
national  Portland  Cement  Co.,  14  O.  L.  R.  511. 

A  present  appropriation  by  order  of  a  particular  fund  not  yet  real- 
ized operates  as  an  equitable  assignment,  and  a  promise  or  executory 
agreement  to  apply  a  fund  in  discharge  of  an  obligation  has  the  same 
effect  In  equity:  Hcyd  v.  Jfiilor,  29  Ont.  735;  and  see  Oiiic*  v.  Col- 
chester South,  30  Ont.  645;  Palmer  v.  Culveruiell.  85  h.  T.  758;  Ke 
UcRae,  6  O.  L.  R.  238. 

A  letter  Indicating  an  intention  to  make  an  equitable  assignment 
of  a  fund  written  to  the  holder  of  the  fund,  la  operative  upon  the 
posting  of  the  letter:  Alexander  v.  Steinhardt  Walker  rf  Co.,  1903.  2 
K.  B.  208;  but  a  n-quest  by  a  creditor  to  his  debtor  to  agree  to  pay 
his  debt  to  a  third  party,  though  a  good  equitable  assignment  of  llie 
debt  to  such  third  party.  Is  not  an  assignment  within  the  meaning  ot 
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section  49  tupra,  but  it  may  be  neverlheless  enforcert  In  the  assignee's  EaU  «s. 
own  name  maliiDK  the  assignor  a  party  either  as  plalnttfC  or  defendant : 
Brandts  v.  Dunlop,  1904.  1  K.  B.  ^ST;  90  I..  T.  106;  l!t05,  A.  C.  454;  93 
L.  T.  495 :  see  the  aequel  of  this  case:  Kh-inivort  v.  Dunlop,  97  U  T.  2ti3. 

A  declaration  in  writing  by  a  debtor  that  he  had  for  collateral 
security  placed  and  auigned  to  bis  creditor  a  policy  of  life  insurance. 
was  held  to  coDstltute  a  good  equitable  assignment:  Thomson  v,  Mac- 
ilo*eU,  13  0.  L.  R.  653. 

In  all  cases  where  It  is  alleged  that  a  defaulting  trustee  has  appro- 
priated eecnrities  to  make  good  his  breaches  of  trust,  and  a  declara- 
tion of  trust,  or  equitable  assignment  Is  relied  on,  the  Court  must  be 
utlsfled  that  a  present  irrevocable  declaration  has  been  made — mere 
pencil  Jottings  which  the  trustee  was  at  Hljerty  to  alter  from  time  to 
time  were  rejected:  ffe  Cozens  Qreen  v.  Brisley,  1913,  2  Ch.  478. 

Notlee  in  Wrltlac- — The  notice  may  be  given  after  the  death  of  Notice  of 
the  assignor:  Walker  v.  Bradford  Bank.  12  Q.  B.  D.  511;  or  of  the  ""'*"'"''"' 
aulgnee:  Bateman  v.  Hunt,  1904,  2  K.  B.  530;  91  L.  T.  331.  It  is  in 
some  cases  necessary,  In  order  to  make  the  assignment  effectual  as 
regards  third  person,  e.p..  In  the  case  of  book  debts  to  bind  the  ^-^btor: 
Tailby  V.  Official  Receiver,  13  App.  Caa.  534;  but  la  not  necessury  as 
between  the  assignor  and  the  assignee:  Xetcman  v.  Sewman,  2S  Ch. 
D.  678;  Oorrinoe  v.  Jrwell,  34  Ch.  D.  128. 

The  notice  must  be  clear  and  unequivocal:  McMillan  v.  Orillia 
V,  L,  Co.,  6  0.  L.  R.  126. 

V!hen  a  debt  was  assigned  for  the  benefit  of  the  creditors  of  the 
assignor,  a  letter  of  the  assignee  to  the  debtor  claiming  payment  was 
held  to  be  sufficient  notice  of  the  assignment:  Denney  v.  ConkUn,  1913, 
3  K.  B.  177;  109  L.  T.  444. 

Notice  of  an  assignment  of  funds,  in  the  hands  of  a  trustee,  is 
necessary  to  be  given  to  the  trustees  in  order  to  preserve  priority 
as  against  other  chargeea  or  assignees  of  the  same  fund. 

Notice  should  be  given  to  all  of  the  trustees;  where  notice  was  given 
to  one  only  of  several  trustees,  and  he  died,  a  subsequent  assignee  of 
the  fund  without  notice  of  the  prior  assignment,  who  first  gave  notice 
to  the  surviving  truatees.  was  held  entitled  to  priority:  Re  Phillips. 
IMS,  1  Ch.  183;  88  L.  T.  9. 

A  subsequent  assignee  of  a  chose  in  action  may.  by  being  first  to 
give  notice  of  his  assignment  to  the  debtor,  obtain  priority  over  a 
prior  assignment,  of  which  he  had  no  notice  when  he  took  his  assign- 
ment: see  Marchant  v.  Afor(on,  infra,  p.  458. 

An  assignee  of  a  reversionary  fund  who  has  given  notice  to  the 
exlatlng  trustees  is  under  no  obligation  to  give  any  further  notice, 
and  is  consequently  entitled  to  priority  over  a  subsequent  assignee 
who  has  taken  an  assignment  after  the  death  of  all  the  old  trustees, 
and  has  given  notice  to  the  new  trustees:  Re  Wasdale.  Brittin  v.  Fort- 
ridge.  1899,  1  ch.  168. 

As  to  the  effect  of  omitting  to  give  notice:  see  English  and  Scottish,  Eflfect  nf 
etc..  Investment  Co.  v.  Brunton.  1892,  2  Q.  B.  1.  700;  West  v.  Williams,  otiii"ionto 
4fi  W.  R.  362;  Re  Phillipa,  1903.  1  Ch,  183;  Lloyd's  Bank  v.  Pearson.  *'"*  """"' 
l^Oi.  1  Ch.  Ii65;  MvMillan  v.  Orillia  E.  L.  Co.,  supra. 

The  omission  to  give  notice  In  writing  to  the  debtor  will  not  enable 
an  execution  creditor  of  the  debtor  to  acquire  priority  over  the  as- 
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Buuaa.  titnet:  Betutie  v.  Qutiec  Bank,  1  O,  L.  B.  303;  nor  temMc:   a  sub- 

SHiuent  aulgnee  Jor  creditors:  /n  re  Vallia,  1902,  1  K.  B   719  'but  .,„ 
Re  Keel  (1S14),  2  K.  B.  910.  ' 

Atter  notice  o(  the  assignment  no  valid  agreement  can  lie  made 
between  the  debtor  and  the  awlgnor  to  the  prejudice  of  the  assignee 
with  reference  to  the  chose  In  action  asalgned:  Quick  v  Colrheni,., 
South,  30  Ont  645.  '."inaier 

i'lTi.lZ.   ,w JJ'lf'^l""  of  notice  m  writing  to  the  debtor,  Is  Immaterial  where 
roij...  «"«  "''''to'-  "as  paid  the  debt  by  cheque  to  the  agent  of  the  assignee 

and  a  third  person  having  notice  of  the  asalgnment  cannot  acoulre 
any  right  to  such  cheque  by  execution,  or  by  assignment  from  the 
creditor:  EtyBlain  v,  Jfo»(reol  Packing  Co..  17  O.  L.  R  292-  but  a 
Judgment  creditor  serving  an  order  attaching  the  debt  on  the 'debtor 
ij'tv^  ""°''  ""  "'^^'"^  "»""  "f  any  assignment  thereof  or 
paid  the  debt,  Is  entitled  to  priority  over  the  assignee:  Vacuum  Oil 
Co.  v.  EUit,  1914,  1  K.  B.  698.  '••■uum  uh 

Where  a  debtor  gives  a  negotiable  cheque  In  payment  of  his  debt 
before  notice  of  Its  assignment,  ha  Is  not  bound  to  stop  payment  and 
take  steps  to  get  back  the  cheque  on  subsequently  receiving  notice  but 

who  still  holds  the  cheque:   Bciice  v.  Sherman.  1898,  2  Ch.  ,18;;   78 

^^    '  ■■        r.^^1  assignee   for   creditors   cannot   by   first  giving  notice  acquire 

e,!l  ''  °T  !  "/'°''  ""^'^  '"  "'"«•  "^  »  P--'"  assignment  tor 
creditors:  Ite  Anderson.  1911,  1  K.  B.  896;  nor  can  priority  by  giving 
no  ice  to  a  debtor  be  gained  by  a  person  having  actual  notice  ot  a 
2  c"  ^3  ""  '""•  """""^  "^  '^''-  ^*""^''  »■•  ™«  CoMponv,  1911, 

f.',„?°"'/  "m  '  '"',  *^''"?  •"  '"^  ^"^''  '■»''''«  '^P^  dominion  of  the 
fund.     A  not  ce  given  by  an  assignee  to  the  person  who  la  himselt 

^oiTcr'sss'  ''°'  "  '"^"""^  """^  '°  "'"  '"•'"'"'":  "'  "am,. 

The  doctrine  ot  obtaining  priority  by  notice  does  not  ar-'v  between 

iSgTtc'h^l'""'"'  ''""""'"«'«*™  "'  '»■>*•  ""P*""  V.  bemawoni,. 

wriH„t""  I,"'  "^  "  «■■■»  waa  -signed  by  one  partner  to  defendant  in 
Th  ^f',  M-  subsequently,  b/  the  other  partner  to  plalntlB  by  deed. 
The  plaintlll  gave  notice  of  his  assignment  to  the  debtor  before  ll.e 
defendant  did,  and  it  was  held  that  there  was  a  valid  equitable  assign 
ment,  and  that  the  plaintift  having  given  notice  first  las  entUled  to 
priority:  Harchant  v.  if„rt..„  tf  Co..  1901,  2  K.  B  829-  85  It  159 
following  Ward  v.  Dnmombe,  1893,  A.  C.  369;  6S  U  T.  129. 

f.  ^*,'*"  "7  A"«B»"--When  an  assignment  within  section  49  supra 
tranaferred.  and  the  assignee  may  sue  In  his  own  name-  see  Kcnd  v 
fZZ";  ""  ?Kf  f  'f  ••  '°"'"'"''»  "■=  ■■'«'"  "•  -'  ■>«  t"e  deb.  J.„U- 
I3iu,  J  K.  B.  643,  103  L.  T.  o2 ;  and  see  in/ro. 

And  since  the  right  Is  transferred  to  him  he  must  probably  so  sue. 
as  was  necessary  under  the  repealed  Act.  R.  s   O   1SS7    c    12"   •  "■ 

ss»c'^o„,.'App"i3r'' '°°'' '"'  ''■'^'■'''"'  '"'"'^'^  '^-"  ^-^  •'"■ 
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Aar  equitmbla  right  rtmalniDg  In  the  iiSHigiior  may  doubtle^a  bv  ruu  sb. 
enforced  by  blm  In  the  same  way  as  In  the  case  ot  any  other  equit- 
able rif  bt. 

Formerly  under  R.  S.  O.  1887.  c.  122,  the  asEignee  In  order  to  sue  purmer  Uw. 
alone  muit  have  taken  the  beneflclat  Interest  In  the  claim  assigned: 
^eod  V.  McA.lpine,  1  Ont.  App.  234;  Scarlett  v.  Xattnsa,  23  Oat.  App. 
297;  and  where  the  assignment  was  by  way  of  security  only,  the 
BaaUnor  might  sue  in  his  own  name:  Hoatrawaer  v.  Robinaon,  23  C. 
p.  350;  Da^€lon  v.  Graham,  41  U.  C.  Q-  B.  532;  Prittie  v.  Onneciicut 
F.Int..  23  Ont.  App.  449;  and  see  MvPhillips  v.  London  3/.  F  Ins.  Co.,  L'3 
Ont.  App.  524;  but  under  the  present  section  49  It  is  only  neceRsary  i>r^,,^„,  i^^ 
that  there  be  an  assignment  in  writing,  absolute  In  form.  It  may 
be  an  assignment  with  a  trust  declared  for  the  bencDt  of  the  assignor 
or  others:  BurHnaon  v.  Hall.  12  Q.  B.  D.  347;  Voinfort  v.  Betta,  1891, 
1  Q.  B.  737;  cr  with  a  proviso  for  redemption,  and  reconveyance; 
Tancred  v.  Dclagoa  Bay,  23  Q.  B.  D.  239;  or  it  may  have  been  made 
to  the  assignee  ".s  agent  of  the  assignor,  and  merely  to  enable  the 
assignee  to  sue  in  his  own  name:  Wieaener  v.  Rockow,  102  L.  T.  Jour. 
i"7.  There  is^othint,  in  section  49  to  prevent  the  making  of  an  equit- 
able assignment,  or  the  enforcement  of  It  as  It  might  have  been  enforced 
in  equity  prior  to  the  Jud.  Act.  Such  an  assignment,  the  assignee,  quite 
Independently  of  s.  49,  may  still  enforce  in  his  own  name,  but  there 
Is  this  distinction,  the  assignor  must  be  a  party  to  the  action  as  plain- 
tiff, or  defendant;  Brandts  v.  DunJop,  1905.  A.  C.  454;  93  L.  T,  495; 
KleinuOTt  V.  Dunlop,  97  L.  T.  263. 

In  Lee  v.  Mntfrath,  10  L.  R.  Ir.  45,  313,  the  payee  of  a  promissory 
note  not  negotiable,  and  not  then  payable,  Indorsed  It  as  follows: 
"  I  indorse  the  within  promissory  note  for  £100  to  my  sister  L.," 
and  delivered  It  to  L.  There  was  no  consideration  for  the  indorse- 
ment and  delivery,  but  it  was  found  as  a  fact  that  the  Intention  was 
to  vest  In  L.  the  beneliclal  interest  The  payee  died  before  the  note 
wa&  due.  and  bequeathed  to  one  of  the  makers  all  moneys  ^e  should 
die  possessed  of,  and  appointed  the  legatee  executor.  Exprt^i  notice 
In  writing  of  the  indorsement  was  given  to  the  maker  after  the 
payee's  death  and  before  action.  It  was  held  that  as  the  appoint- 
ment of  the  maker  ot  the  note  executor  of  the  payee,  extinguished 
the  debt  prior  to  service  of  notice  of  the  indorsement,  there  had 
been  no  legal  transfer  of  the  debt  to  L.  within  this  section  49  so  as 
to  enable  her  to  bring  an  action  thereon. 

Where  the  assignment  is  not  an  "  absolute  assignment,"  but  pur-  where 
ports  to  be  by  way  of  charge,  the  assignor  is  a  necessary  party:   see  aasignment 
Turquand  v.  Feartm.  4  Q.  B.  D.  280;   40  L.  T.  141;   and  may  sue  m  "•"  ■*'■•*''>*•- 
his  own  name:   Wali*  v.  BauU  Ste.  Marie  Paper,  etc.,  Co..  18  C  L.  T. 
117;  34  C.  L.  J.  196:  see  Prittie  v.  Connecticut  F.  Ina.  Co..  23  Ont.  App. 
449;  Western  Waggon  Co.  v.  West,  1892,  1  Ch.  271. 

Where  the  plaintiff  had  only  a  partial  assignment,  the  objection 
that  tt?  assignor  should  be  made  a  party  when  taken  at  the  hearing 
was  cured  by  the  assignor  appearing  by  counsel  and  submitting  to  be 
iMed  as  a  party  plaintiff,  and  to  be  bound  by  the  proceedings:  Yates 
».  Great  Wettern  Railway  Company,  £4  Or.  495;  his  consent  in  writing 
to  be  addpd  as  a  plaintiff  Is  now  necessary:  see  ffaJc  134  (2). 

Where  the  assignee  sued  in  his  own  name,  and  afterwards  desired 
to  amend  by  adding  ihe  assignor  as  a  co-plaintiff,  the  amendment 
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was  refuMd.  the  SMtute  ot  LtmlUtloM  hiving  In  the  meantime  run 
out  as  against  the  easlgnor;  Hudson  v.  Fer»yhough,  61  L.  T.  722. 

Equities,  and  let-oS,  Against  Asslgase.— It  has  been  said  that 
the  Act  does  not  affect  the  rule  that  the  assignee  ot  a  chose  In  action 
takes  subject  to  all  equities;  and  the  assignor  can  give  no  greater 
right  In  equity  than  he  himself  possesses:  Weit  of  Bnnland  Banking 
Co.  V,  Batchelor.  W.  N.  1882,  11;  Roxburiihe  v.  Cox.  17  Ch  D  3-0 
Wf66  V.  Smith,  30  Ch.  D.  199.  That  rule,  however,  does  not  apply'ti 
choscs  In  action  assignable  at  Common  Law,  and  therefore  cioea  not 
apply  to  an  assignee  of  a  negotiable  security:  Tavlor  v.  Blakcloik  '■■' 
Ch.  D.  560;  55  L.  T.  8. 

Whore  a  mortgagor  gave  his  solicitor  money  to  pay  off  a  mortgage 
which  he  misapplied,  but  subsequently  obtained  a  transfer  of  the 
mortgage  to  himself  and  then  assigned  It  for  value  to  a  third  party 
without  notice,  It  was  held  the  assignee  could  not  hold  the  mortgage 
against  the  mortgagor  as  a  subsisting  security:  Tamer  v.  Smitli  1901 
1  Ch.  213;  83  L.  T.  704;  but  see  The  RetMry  Act  (R.  S.  O.  c.  124),  e.  73! 

A  licensee  ot  a  patentee  takes  subject  to  an  equitable  assignment 

?89s"  2  Ch  137  "84""""  ""'"^^    """  "^''   ''■*"  ""■  "'■   ^<*"''"^- 

The  fact  that  the  debtor  before  uoUce  of  the  assignment  has  given 
a  negotiable  instrument  in  payment  of  the  debt,  is  a  defence  to  any 
claim  by  the  assignee:   Bence  v.   SAeormon,   1898,  2  Ch.   582,  supra. 

Where  an  assignment  is  absolute  in  form,  a  subsequent  assignee 
assignee  ot  which  he  had  no  notice:  Quebec  Bank  v.  Tag  gar  I,  21  Ont. 

„  K?!.*  •••-y""'!  ""^  ilrtt  sought  to  be  set  off  by  the  debtor  Is  a 
debt  due  to  him  by  the  assignor,  it  seems  to  be  clear  that  the  deb  0? 
may  set  off  as  against  the  assignee  a  debt  which  accrued  prior  to    I 

1.  /ounton,  1893,  2  ch.  17o;  and  payment  to  the  assignor  after  the 
assignment  but  before  the  notice  Is  good,  and  may  be  set  offsgalls 
tne  assignee:  Cra„;„r<J  v.  Canada  Life  A,s.  Co..  24  Out   App   643 

J^r:s  ^:^^irer;:;;;:x-u-rsSr= 
r?k^<:^'J!r:::,'?^2^17?reSJ^r^EH-^T 

inseparably  ™„ected  with  the  deallnga'  a"ndTransfc°t:o'„s°":hlch  "gl™ 

^?of^^S=:^rrxiHE'£S 
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In  repird  to  unliquidated  danuffei-  Bonie  cfaange  seems  to  bave  been  Bute  is. 
nidt  br  the  repeal  ot  B.  S.  O.,  1887,  c.  122,  8.  11.    Under  the  present  of  unllqni- 
enutment  unliquidated   danuces,  under  a   right  of  action,   accrued  dsi«d 
before  the  notice,  and  also  unliquidated  damagt^s  under  a  right  of  dftrnkgei. 
action  Accruing  after  the  notice.  If  flowing  out  of  and   inseparably 
ronnected  irlth  the  dealings  and  transactions  which  gave  rise  to  the 
subject  of  asBlgnment.  may  be  set  oft  as  against  the  assignee  to  the 
extent  of  his  claim:  Newfoundland  v.  Newfoundland  Ry.  Co.,  13  App. 
Cif.  213;  hut  damages  beyond  the  amount  claimed  by  the  assignee 
cinnot  be  recovered  from  him. 

Thus  where  the  statement  of  claim  alleged  that  the  plaintiff  sued 
ai  UBlgnee  by  deed  of  a  debt  due  from  the  defendant  to  the  assignor 
on  a  building  contract,  and  the  defendant  pleaded  by  way  of  set- 
off tnd  counter-ctafm  that  he  was  entitled  to  damages  for  breaches 
of  contract  by  the  assignor  to  complete  and  deliver  the  buildings 
at  the  specified  time,  whereby  the  defendant  lost  the  use  of  them, 
it  was  held,  on  demurrer,  that  the  defendant  was  not  entitled  to  re* 
cover  any  damages  against  the  plaintiff;  but  was  entitled  by  way 
of  set-off  or  deduction  from  the  plaintiff's-  claim,  to  the  damages 
wblch  he  had  sustained  by  the  non-performance  of  the  contract  by 
the  assignor:  younp  v.  Kitchin,  3  Ex.  D.  127;  and  see  ^'ar^uAor  v, 
roronto,  £«  Ont.  3G6.  For  cases  under  R.  8.  O.,  1887,  i.  122,  s.  11: 
m  Exchange  Banh  v.  Stinton,  32  C.  P.  158;  Seyfang  v.  Mann,  27  Ont. 
631;  36  Ont  App.  179. 

The  debtor  has  the  right  also  to  set  off  against  the  assignee  any  oebu  du« 
debt  due  by  the  assignee  personally  to  the  debtor:  Bennett  v.  White,  '"  another 
1910,  2  K.  B.  693;  and  see  Jud.  Act.  as.  126-128,  aupra;  but  not  a  debt  '^*''*'^  '' 
due  by  the  assignee   to   the   debtor   In   another   capacity:    Xclaon   v. 
Robertt.  69  L.  T.  352. 

Fra«d.~The  debtor  may  also  set  up  fr&ud,  or  misrepresentation,  on  Frmd 
the  part  of  the  assignor  in  reference  to  the  contract,  or  debt,  assigned;  Jy  deb'or" 
but  such  defence  will  not  be  available  to  him  when  he  has  so  acted  in 
rsfercDce  to  the  subject  matter  of  the  contract,  or  debt,  assigned,  that 
he  cannot  put  things  back  in  atatu  quo:  Stoddart  v.  Union  Trust,  1912. 
IK.  B.  181;  105  L.  T.  806. 

The  non-dlBclosure  of.  material  facts  by  a  party  Insured  was  held 
to  be  a  defence  available  to  the  Insurer  in  an  action  on  the  policy  by 
the  assignee  of  the  Insured:  Pukersgill  v.  London  d  P.  M,  d  O.  Ins.  Co., 
1912.  3  K.  B.  614. 

Several  CUim»nt«.— Sub-section  (2)  of  s.  49.  corresponds  with  the  Where  several 
latter  pan  of  s.-s.  6  of  the  English  J.  A.,  1873.  s.  25  (6).  und«"M8iKn- 

A  bro'aer  to  whom  shares  had  been  transferred  for  the  purpose  of  debts  or 
sale  may.  when  rival  claims  are  set  up  to  them  by  a  third  party,  ^^°^^*  '" 
call  on  the  latter  and  the  transferor,  to  interplead:  Robinson  v.  Jtnkina,  " 
24  Q.  B.  D.  167. 

A  debtor,  against  whom  an  action  has  been  brought  for  a  debt 
of  which  notice  of  assignment  has  been  given,  may  call  on  the  claim- 
ants to  Interplead  in  respect  of  part  of  the  debt,  and  dispute  the 
remainder:  licading  v.  School  Board  for  London.  16  Q.  B.  D.  6S6.  The 
application  may  be  made  In  a  pending  action,  or  by  a  separate  pro- 
ceeding under  s.  49:  /ft.,  and  MrElhrran  v.  London  Masonic,  etc..  11 
P.  R.  ISl.     On  a  separate  application  under  s.   49.  a.-s.  2.  an  action 
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comiiienced  aiilnit  the  debtor  cannot  be  lUyMl:  KraUng  v.  Hchunt 
Boor*,  wpra,  p.  4«1.  otherwiae.  If  a  iammary  application  la  made  In  lh» 
action :  McBlheraH  v.  London  MaKnU;  npra.  p.  4«1. 

To  entitle  the  debtor.  Iruttee,  etc.,  to  Interplead,  aufflclent  notice- 
of  the  aiilinment  muit  be  ibewn:  see  Re  Keu:  Hamturo  etc  Co 
W.  N.,  1875.  239.  '        ' 

Tbe  provlilons  of  aub-iectlon  (2)  were  held  to  entitle  an  Iniur 
anco  company  to  par  Iniurance  money  Into  Court,  where  It  ma  cUlmeil 
by  dlllercnt  partlea:  Re  Bajui,  24  Ont.  397. 

A  banklni  company,  having  received  notice  In  writing  of  con 
nictlng  claims  to  moneya  placed  with  them  on  deposit,  paid  such 
moneys  Int,  Court  under  the  Trustee  Relief  Acta  after  Urst  deduct 
Ing  therefrom  their  coate  of  payment  In.  Upon  petition  by  one  of  the 
olalmanlB  for  payment  out.  It  was  held  that  the  correeponding  sub 
section  In  the  Eng.  Act  applied  only  to  debts  of  which  there  bail 
been  an  sbsolute  saslgnment  In  writing,  and  tbat  the  banking  com- 
pany, not  being  trustees  within  the  Trustee  Relief  Acu.  were  not  on 
titled  to  pay  the  deposit  moneys  Into  Court  thereunder;  hut  It  was  alao 
held  that  the  petitioner  must  be  taken  to  have  submitted  to  the  Juris- 
diction  under  the  Trustee  Relief  Acts  by  petitioning  the  Court;  and 
that  the  bank  was  entitled  to  taied  costs  of  paying  In  the  money,  and 
of  the  petition:  In  re  SuttW  TnuU.  12  Oh.  D.  176:  aee  In  re  Ha,. 
coc-*,  policj.  1  ch.  D.  611;  but  It  Is  to  be  noticed  that  this  subsection, 
unlike  the  corresponding  Eng.  sub-sec.  Is  not  In  terms  conBned  to  an 
absolute  assignment  In  writing.  The  provisions  ot  t.e  Trustee  Rellet 
Acts  are  now  to  be  found  In  The  Truatee  Act  (R.  S.  O.  c.  121),  s.  38. 

86,  Tlie  Court  may  require  any  other  person  to  be 
made  a  party  to  an  actiqn  to  which  Rules  79  to  84  applv 
and  may  give  the  conduct  of  the  action  to  such  parlv 
as  It  deems  proper;  and  may  make  such  order  as  it  deems 
just  for  placing  the  plaintiff  on  the  record  on  the  sani.. 
tootins;  in  regard  to  costs  as  other  persons  having  a  com 
mon  interest  with  him  in  the  matter  in  question.    C.R. 

The  reference  to  C.  R.  202  Is  erroneous;  It  should  be  C.  R.  203  (31. 
See  Chy.  0,  59. 

Where  proceedings  are  necessary  against  persons  who  have  had 
dealings  with  the  testator  whose  estate  Is  being  administered,  the 
executor  h.-  a  right  to  the  conduct  of  the  cause  unless  mlscondurt 
Has  been  pioved:  Lonpliournc  v.  Fithrr.  40  L.  T.  124. 

Where  trustees  were  accounting  parties  they  were  not  given  the 
conduct  of  proceedings:  ^Ilcn  v.  .Vorris,  W.  N.  1884,  118. 

Conduct  of  a  sale  was  given  to  the  party  most  Interested  In  getting 
3'*Ch   D   ri'"  '^°'"'"'  "•  "'"'"'"'•  SO  W-  R.  7(19;  and  Davles  v.  Wrl!,ht. 

VheiB  the  conduct  of  an  administration  action  Is  given  to  a  creditor 
he  Is  entitled  to  coats  as  between  solicitor  and  client:  Re  Richardson. 
Hiihnrilson  v.  Itichardson.  14  Ch.  D.  611;  43  L.  T.  279. 
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Aft  (rami  rule,  where  two  ■ctloni  tor  admlnlstrttlon  have  been  into  it. 
nniaeiced.  the  conduct  will  be  ilven  to  the  plaintiff  In  the  lint. 
tnn  ttoach  a  Judiment  may  hare  been  llrtt  obtained  In  the  leeond. 
Tkls  mle  li  not  however  Inflexible.  There  may  be  special  clrcum- 
■uncei  which  the  Court  will  take  Into  account,  luch  aa  the  object  of 
(ht  firkt  plaintiff  In  commenclnff  hli  action,  the  amount  ol  his 
merest,  and  the  nature  of  his  claim:  Re  sicire.  UcUur  t.  Swirf,  t\ 
CI).  D.  647;  TownMend  v.  Towntend,  83  Ch.  D.  100;  Re  McUae.  Fortter 
1.  Davit,  26  Ch.  D.  It;  or  the  fact  of  one  of  the  applicants  being  an 
ucountlng  party:  Re  Curry.  Curry  v.  Curry,  17  P.  R.  69.  See  also 
ferritt  v.  Pcrrin,  i  Chy.  Ch.  452.  and  fie  Dragyon,  8  P.  B.  330. 

Where  the  conduct  of  the  cause  was  refused  to  a  party,  and  he 
appealed.  It  was  held  that  all  parties  were  Interested  and  should  be 
served  with  notice:  Bephton  v.  Qmiltam,  71  L.  T.  Jour.  264. 

87.  Where  a  reference  is  directed  the  persons  who.  but  p«iot..  wno ' 
for  Rules  79  to  84.  would  have  been  necessary  parties,  "c".".''', 
shall  be  served  with  an  oflSce-copy  of  the  judgment  (un-  l""^r  , 
less  the  Court  or  Master  dispenses  with  such  service)  J;','„'  HH 
indorsed  with  a  notice  according  to  Form  No.  41,  and  j";"^,*,'" 
after  such  service  they  shall  be  bound  by  the  proceed- 
ings in  the  game  manner  as  if  they  had  been  originally 
made  parties;  and  upon  notice  to  thj  plaintiff  they  may 
at  their  own  risk  as  to  costs  require  notice  to  be  given 
them  to  enable  them  to  attend  the  proceedings  under  the 
judgment.   Any  person  so  served  may  apply  to  the  Court 
to  add  to,  vary,  or  set  aside  the  judgment  within  ten 
days  from  the  date  of  such  service.    C.E.  202. 

The  reference  to  C.  H.  202  Is  erroneous.  It  should  be  C.  R.  203  (3). 

The  Eng.  (1883)  R.  162.  makes  the  service  of  such  persons  neces- 
wry  only  If  directed  by  the  Court  or  a  Judge:  see  May  v.  Newton,  In 
note,  tupra,  p.  444. 

The  former  Rule  203  (3)  required  service  of  an  office  copy  of  the 
ludgment  as  a  condition  precedent  to  the  absent  persons  being  bound 
liereby.  unless  such  service  was  expressly  dispensed  with.  This  Rule 
only  requires  the  judgment  to  be  served  where  a  reference  is  ordered, 
uid  not  then,  if  dispensed  with. 

For  form  of  indorsement  on  office  copy  of  judgment  to  be  servej: 
sec  Form  No.  41;  H.  ft  L.  Forms,  No.  967. 


-. — m-^    ~-    ..."  J— ...........   ".""v  umce  copy 

oe  served.    As  to  the  making  and  certifying  of  office  copies  of  judg-  to  be  served, 
merits:  see  Rate  192. 

Wio  la  to  be  Iwred.— All  parties,  who.  but  for  Hulet  79-84  would  All  persoi.. 
have  been  necessary  parties  to  the  action,  who  have  not  been  made  *'"'  •>"'  ''"■ 
part).,  by  writ,  must  be  imrvnd  with  the  judgment  unless  service  is  ""I'lu  hSv" 
dlapensed  with,  infanta  and  persons  of  unsound  mind  not  so  found  '"*''o  "*.ps- 
who  are  Interested  must  be  served :  Clarice  v.  Clarke,  20  L.  T.  O.  S.  "7cu'"'" 
88.  Before  proceedings  can  be  validly  carried  on  against  an  infant  or  m'"'t  be  ' 
«  person  of  unsound  mind  not  so  found,  a  guardian  ad  litem  must  be  **" 
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appointed  tor  luell  perton:  >fi>  itittoi  »i,  9<.  Servlin  o(  the  oOci'  nipy 
of  tke  Judtmeot  on  the  onclal  OurdUn  <i<l  litem  tetam  ol  UkK  autg 
dent  to  conetUute  him  iiurdlan  ad  litem  (or  the  Infant  partlo  r> 
qulrlnc  to  be  served  under  Hule  87;  Hulet  18,  3  (;).  The  procidure 
to  ot>Mln  the  evpolnlment  of  «  guardUn  tid  lilem  for  peraoni  of  ut 
•ound  mind  by  order  li  preacrlbed  by  Hule  98.  Where  a  juar 
dian  od  Ilfem  li  appointed  by  order,  he  muat  be  aerved  with  the  ordir 
appolntlDC  him  luardlaa,  and  with  the  office  (»py  of  the  Judimcni 
The  Offlclal  Quardlan  la  uaually  appointed  luardlan  luf  litem:  iim. 
a  (3), 

Where  parlies  who  should  be  lerred  are  not  aerved,  and  no  prop.r 
order  U  made  diapenalni  with  service  on  them,  they  will  not  li. 
bound  by  the  proceedings,  and  they  may  be  opened  up  on  their  apiill 
cation,  and  moneys  distributed  to  their  prejudice  may  be  ordered  to 
be  refunded  with  Interest:  VSner  v.  Lewie.  27  Ont.  App.  242  «  ( 
3  O.  L,  B.  208;  6  0.  L.  R.  884.  But  If  a  party  who  should  havj 
been  served.  He  by  after  notice  of  the  proceedings,  and  take  no  «tii. 
until  after  the  estate  Is  distributed,  he  may  be  precluded  by  laches 
from  thereafter  disputing  the  validity  of  the  proceedings:  Moltan  i 
Broitp»(o»,  1900.  P.  56;  82  U  T.  29. 

Service  out  of  the  Jurisdiction  may  be  directed:  Rale  25  and  3  (;. 
see  C*iimlKTi  v.  Laurie.  10  Ha.  App.  xxvll.;  Btnma  v.  Jfoort,  22  L  J 
Chy.  917;  or  substituted  service:  Rule  16;  Dan.  Pr..  6th  ed..  S99'  II. 
Hynea,  Hodgint  v.  Andretcs,  19  P.  R.  217. 

«or»ioe  of  oaioe  Copy  of  Jadcmeiit.-lBfanta.-Servlre  on  thp 

,  omclnl  Guardian  of  an  office  copy  of  a  Judgment  required  to  be  sirveil 
on  an  Infant,  Is  sufficient  service  on  the  Infant,  and  the  Ofllcliil 
Guardian  thereby  ipso  /iio<»  becomes  his  guardian  ad  Hleni:  «»le  is 
(see  Hule  2),  and  Ke  Murray,  13  P.  R.  367. 

A  guardian  oii  Hfrm  must  be  appointed  for  an  Infant  whether  hf 
Is  made  a  party  In  his  own  right,  or  In  a  representative  capacUv 
e.p.  as  executor  or  trustee,  or  the  proceedings  will  be  void  as  agaln<i 
such  Infant:  Be  JacUon.  Mauey  v.  Croo*«»ii»*j.  12  P.  R.  475,  anil 
see  infra,  Huha  91-94,  and  notes. 

Lnutloa  so  Foima.— Where  a  person  who  has  been  Judicially 
declared  a  lunatic  Is  required  to  be  served  with  a  Judgment,  the  olllre 
copy  should  be  directed  to  be  aerved  on  his  committee,  who  should  br 
also  made  a  co-defendant;  the  service  should  also  be  made  on  the  lunati. 
aa  well,  unless  It  Is  shewn  that  for  any  reason  It  Is  dangerous  to  sen 
him  personally:  Re  Uiller.  1  chy.  Ch.  215.  See  note  to  Bait;  96,  ..  . 
vide.  Re  ifop-r,  12  P.  R.  645. 

LnnaUos  not  so  Poniid.— Where  the  person  required  to  be  scritl 
Is  of  unsound  mind,  but  hap>  not  been  Judicially  declared  to  be  a  lunatic. 
the  direction  of  the  Master  before  whom  the  reference  Is  pendliiR 
should  be  obtained  under  this  Rule  as  to  the  mode  Jn  which  he  Is  to 
be  served.  By  analogy  to  Rule  21  (see  Rule  21  It  would  appear  that 
the  person  with  whom,  or  under  whose  care  he  Is,  should  be  dlrectpd 
to  be  served;  and,  unless  It  Is  shewn  that  service  on  the  person  ot 
unsound  mind  would  be  attended  with  daneer.  It  would  «e»m  that  hr 
should  be  directed  to  be  personally  served  as  well:  see  Ke  Miller.  1 
Chy  Ch.  215;  Re  -Xewman.  2  Chy.  Ch.  390;  Re  Metn.  2  Chy.  Ch  429; 
Re  Webb.  12  O.  L.  R.  194  No  proceedings  can  be  validly  taken  agaliKt 
'..".^r'""^'"  ""»"""''  °"°''  «"«'  has  no  committee  until  a  guardlai. 
ad  litem  has  been  appointed:  Rule  96;  Warnock  v  Prieur  12  P  R  2C1 
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U  U  tb«i«(or«  utti'HHry  not  only  to  obtain  the  Maater's  dlrecttoo  mm*  t7. 
tor  HTTlce  of  ttt«  oflce  copy  of  Judgnwut  od  tbe  perion  of  unnund 
mind  under  thli  Huh;  but  It  li  aImo  nucesMry  to  obtain  an  order 
tppolatlDi  a  guardian  ad  litem  to  mcb  iwmon.  Thli  li  to  b«  donu 
bjr  order  tv  be  obtained  In  ChamberH  on  motion.  Hupported  by  affl- 
davlw.  By  annlofy  lo  Hulv  it'.  It  would  »eem  that  the  notUe  of  the 
motlQD  thoald  be  lerved  In  the  manner  mentioned  In  tbat  Hulc,  and 
ttut  It  mait  be  a  six  clear  dayi'  notice  Inatead  of  the  ordinary  two 
clear  dayt'  notice. 

Where  tbe  Inspector  of  Prisons  and  Public  Charities  Is  ec  officio  in-|.eri<>r<.r 
rommlttee  of  the  lunatic  (see  The  Ho^iala  for  the  I»aanc  Act,  (R,  S.  i|HionH  «nii 
0,  c.  395),  1.  40,  It  is  nevertheless  necoanary  In  proceedings  against  the  I't"^  ^''*" 
luBstlc.  not  so  found,  where  no  defence  Is  delivered,  that  a  guardian 
ihcild  be  avpointed  of  such  lunatic:  see  Rule  9S. 

^,'here  a  defendant  In  an  action  becomes  of  unsound  mind  after  Lunar-y 
ludcment,  a  guardian  ad  litem  must  be  appointed  for  him  before  i"-'^^'-'"'*'  >'' 
proceedings  can  be  validly  continued  against  him:  Wolff  v.  Ogllvy.  VI 
P,  R.  645.  This  must  t>e  done  by  order,  upon  motion,  and  cannot 
be  effected  by  merely  serving  the  Official  Guardian  on  his  behalf: 
n.;  ted  vtde.  Re  Hagar,  12  P.  R.  645,  where  It  was  held  that  this  might 
be  done  where  the  defendant  had  been  Judicially  declared  Insane, 
$ei  qutrre:  sec  Wamovk  v,  Privur,  tiuiira.  p.  464. 

tMwt  of  lorvlev.—rhe  person  served  Is  not  liable  to  account, 
nor  can  a  motion  for  an  Injunction  be  made  against  him:  Walker 
V.  SellgmanH.  L,  R.  12  Eg.  ir»2;  Hooper  v.  Harriaon.  ?8  Or.  22;  Holph 
V.  V.  V.  BuiUling  Society,  11  Or.  275,  278-9;  Rr  Parket,  68  L.  T.  151; 
see.  however,  In  rv  RneM,  15  Ch.  D.  4»0;  H*^  Holfi;  70  L.  T.  6:i4.  Neither 
can  be  rtquirs  the  defendant  tu  account  any  farther  than  If  he  had 
been  blnuelf  an  original  defendant  In  the  action:  Whitney  v.  Smith, 
L.  R.  4  Chy.  513.  A  party  served,  however,  may  Impeach  In  the  Master's 
Office  an  Instrument  set  up  In  answer  to  his  claim  as  a  legatee,  on  the 
irouDd  of  fraud;  Hurling  v.  Darling,  Ro»sa»  claim,  15  C.  L.  J.  112. 

Whether  the  party  served  attend  the  proceedings  or  not,  he  Is 
bound  by  the  proceedings.  Unless  .a  gives  notice  to  the  plaintiff 
of  bis  Intention  to  attend  the  proceedings  under  the  Judgment  he  Is 
not  entitled  to  servlc*  of  notice  '  f  the  proceedings  in  the  Master's 
offlce:  Bngllth  v.  English,  12  Or.  441. 

PersoDB  who  have  l»een  improperly  served  may  move  to  set  aside 

ihe  service:  Re  Symona,  54  L.  T.  501. 

IbtloB  to  Vary  Jvdcmoat.— The  motion  to  vary,  or  set  aside  I'artiM 
the  judgment,  must  be  made  on  notice  to  the  plaintiff.    The  motion  '^^JJ^'J^ ""' 
la  to  be  made  before  a  Judge  In  Court.     Two  clear  days'  notice  of  agftinst 
tbe  raotloi!  must  be  given:  see  Rule  215;  and  It  must  be  set  down  at  Jutiitmcnt. 
least  the  day  before  the  day  named  for  hearing  the  motion:  see  Rule 
234  (6). 

On  the  motion  to  vary  the  judgment  by  any  person  served  with  a 
Mpy,  the  Court  will  not  direct  the  taking  of  accounts  for  which  no 
foundation  was  laid  In  the  pleadings  or  proceedings  in  the  action. 
^^t-tpt  perhaps  on  the  terms  of  first  allowing  the  party  from  whom  such 
accoant  Is  sought,  an  opportunity  tu  adduce  evidence,  to  shew  why 
It  ihould  not  be  granted:  Foster  v.  Foster.  L.  R.  3  Chy.  330;  and  see 
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mxES  or  coviT, 

Murealroild  v.  CaUmll.  10  U  T.  410  AMIIIOBtl  ■nounli  und  i„ 
QUirIn  bay.  bma  dliwIM  tfwr  tb.  report,  it  tk«  InUance  of  .  u.r„ 
•■bwgutnlly  MPTed  with  tbt  deereo:  ffi-mr  v.  Rrrpe,  w.  N  IdJl  5. 
Under  lb<  forni»r  prictlre  in  duniery.  iny  p«raon  «»rY«d  »lih  ih, 
docree  mlflit  rohnr  the  rauw:  CHitoii  v.  T»o»un,  1  D.  J.  *  g.  is, 

A  perion  lmprap«rl)>  made  >  p«rty  undrr  thU  Hule  ti  not  llniUnl 
10  moTlni  M'Init  tta<  order,  but  may  appaal  from  the  Maitcr'a  r.i»,ii 
Coupon  V.  Allen,  23  Ont,  App.  467;  21  8.  C.  R.  292i  MlUuiiMh  i 
Stewart,  1  O,  L.  R.  295.  •-"■irnwi  i 

Where  the  queitlon  Intended  to  be  railed  does  not  ap|H»r  „n  ih, 
nieadlnii  or  prevloui  proceedlngi  In  the  action.  It  may  be  dKr..arv 
to  preaent  a  petition  In  the  nature  of  a  bill  of  review  undir  thf  former 
i-hanrery  practice,  .No  application  tor  leave  to  Hie  thU  petition  1. 
ncceMary-  KUd  v.  Chryne,  18  Jur.  3<«;  nuggan  v.  Jf,  Ati,.  1  i|,j  (1, 
380;  and  Me  «iile  623:  but  whether  tbe  applli^tlon  >houlil  bp  u 
petition  or  notice  of  motion  giwre:  lee  Rule  10. 

.n  '.'.r""'*  "^f  '^"  •  POfcbaier  under  a  Judgment  pronounretl  In 
an  acUon  conetltuted  under  Kule,  74  to  84,  la  bound  to  aec  that  It  ba- 

^l^t  ?K  •"  "•"■•"''  «■•"'"•  "  ••  to  1"»"1  Ibem  by  the  pro 
ceedlnn.  In  the  aame  way  that  a  purchaser  la  bound  to  see  that  all 
necessary  parties  are  made  partlea  to  any  other  action  In  which  a 
.a  e  It,  directed  by  the  Court.  Primi  ,^e,  only  the  person,  wl.o  are 
actually  named  as  parties  to  the  record  «.e  bound:  «uJm  T4  to  ,S4  Ion,: 
an  exception  to  this  rule:  see  Reeve  v.  i7ecvc,  W  N  87  ;  •  Z 
Ruuell  V.  llomancM,  3  Ont.  App.  635. 

„r  fhJ"""""!,''.'  ''°*«""''  '•  »«  """n"  to  IhQUlre  Into  the  regul.rltv 
of  the  proceedings  antecedent  to  the  jodgmont:    Ounn  v.  DM.    V. 

rhv    r'h    T*  "■"'"'""'"•'■  *  <»"•  App,  J71;   comn.  V.  Dcneon.  : 

ina.  ^t..  H  M  ••  "■  ""i  *  "»"""«  «"»"«■  P'-llng  legal  pr„ee,,. 
oroc'eedJn^  1*^  '",""""  "''™"'^  ■""""  "  «  '»™l«'lon  "t  the 
p'wIJ  P    R    2.-,r  ""•        '°  '  '"""'°'  '^"'°''-  '■"'•'■"•"^'  ' 

Att«adla(  FroeMdlBgs.— A  per«>n  served  Is  entitled    on  slirinc 
r„°i    .iX  '"l  ■"•"»"'■  "  ««•■«'  tKo  proceedinga     A  party  »  attend' 

Si.'*  To?'..',     w'',^''"''°'°=  •  ""'^  '»  the  action:    "„,L, 

.„.';;?!,'■."".',''  "'  "^  "'""  '■"'  ■""""■■  "-nong  other  things  to  slv> 

S  87  and  i»T„H?  .'.  "^^  '"•°  *""  *'•  *  Person  served  under 
ordered  ,0  D.v.Ub^  '^'  "'■««'"■'«''  "'fout  special  leave,  tray  be 
°t  appear  that  h^.?  f  "  ™'"  <"^'="""'«1  "v  "Is  so  attending,  I, 
n  4fif      ?        n  ""t"'"™  ««»  unnecessary:  storp  v.  /,«,»,  10  lb 

lngs''"arnoronmi!r,  ""  'f'^'"'-  ""^  "«  '"^""'"S  the  proceed 

f„.,Hcr direct.:™'!!; v; l"  ™ "■^""^°',,'^;  "°f ^°' ''="':,^''; 

Iborb"..'"  "^  """■'  """-"  ''^»  ^bey^ar'e'sntled  o  Zlc7":  ™ 
Hi   Kcct.  lo  Ch.  D.  490;  K,-  Rolfr,  lupra.  p.  465. 
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Tkt  Court  wUJ  not  autlioriM  pcrwni,  not  p&rtlw.  to  attend  |iro-  Sitotl. 
i:««dl»|i.  evfo  at  tbelr  own  exp«nio,  even   though   they   have  targe 
iDtfrnli  at  itake.  unlria  there  In  aome  ipectal  reaiion  ibewn  for  ao 
dolDi:  He  BchiPabat'her,  Stern  v,  iirhttfibavhiT,  1907.  1  Ch.  719;  !K  L. 

T  ,W4. 

IMweaaiac  witfc  •wvlaa.— No  lervlee   apiwara   to   be   necenaary  Plii>»iiaini{ 
uBl«M  a  raferemee  la  ordered.     Where   a   reference   U  ordered    tha  *,'i  7"*''* 
HUM,  to  whom  the  actlan  Is  raferrtd,  aa  wall  aa  the  Court,  haa  under  "     '  ""'"" 
tUi  Hnie  power  to  dlipenae  with  the  acrvlce  of  a  copy  of  the  Judgment: 
Ht  Hnwt.  H«dpina  v.  Andrew*.  19  P.  R.  217.     Pormerly,  where  the 
j(ait«r  dltpenaed  with  aervlce  he  wa«  required  to  state  the  rt>aiona 
th«rtfor  Id  hti  report:  sae  Chy.  O.  5S7:  but  that  provlilon  baa  not  bi>en 
unbodied  Id  these  HuU't,  though  It  Hoemi  a  practice  It  would  be  well 
[0  follow: 

An  advertliement  may   be  publUhed   for  peraona  who  cannot  be  Adv.ni... 
round  to  be  lerved,  aa  a  condition  ot  dUpenalng  with  service  on  them:  ■*'""' 
Kf  Hule  412. 

Service  on  some  of  the  next  of  kin,  who  were  resident  out  of  the 
jurlidlction,  was  dispensed  with:  Engti$h  v.  Engliah,  12  Or  441.  An 
application  to  the  Court  to  dispense  wltb  service  may  be  made  t\r 

parte:  lb. 

Abwncfl  from  the  Jurisdiction  Is  not  of  Itaelf  sufflclent  reason  for 
dlipenslDg  with  service:  t'AuJmiri  v.  Laurie,  10  Hare.  App.  xxvll.; 
ilaifbery  v.  Brooking.  7  D.  M.  ft  G.  673;    Strong  v.  Moore    22  L.   J. 

Thy.  917. 

Whether  parties  on  whom  service  of  the  Judgment  Is  dispensed 
Willi,  either  by  Ibe  Court,  or  Master,  aro  nevertheless  bound  by  tue 
proceedlDgs,  Is  nowhere  stated;  It  would  seem  that  they  are  In  the 
Moe  pMltloD  as  parties  In  whose  absence  Judgment  Is  pronounced 
anii  that  they  are  not  bound:  see  Doody  v.  Hlggint.  9  Hare,  App 
nill.:  May  v.  Newton,  34  Ch.  D.  347;  unless  by  acquiescence:  see 
KeLart.  1896.  2  Ch.  788;  76  h.  T.  175;  and  aee  Bunnett  v.  PoBtf'r,  7 
B«v.  640:  aomgoMa  Rp.  Co.  v.  ColJinghom,  1904.  A.  C.  159;  and  Eng. 
Rule  131  A. 

Persons  not  having  an  Interest  at  the  date  of  the  Judgment  cannot 
be  brought  before  the  Court  under  this  Rule:  Colyer  v.  Colyer.  11  W.  R. 
'o5;  but  see  Rute  404. 

As  to  the  effect  of  omitting  to  serve,  or  dispense  with  service:  see 
''^Nfr  Y,  Lewit,  aupra.  p,  464. 

i8.  In  admifiistration  ])rooeedinffs  no  person  other 
than  tlie  executor  or  administrator  shall,  unless  by  leave, 
^»e  entitled  to  appear  on  tlie  claim  of  any  person  against 
'lip  t'state  of  tlie  deceased.    C.R.  204. 

f'ompare  Eng.  (i883)  R.  169,  which  Is  In  substance  the  same. 

Meiv  liberty  to  attend  proceedings  does  not  necessarily  entitle  the 
Wty  to  costs  of  attendance.  The  order  should  no  provide  If  It  la  the 
IntfiaUoD  that  coats  should  be  allowed:  Day  v.  Beatiy,  21  Ch.  1>.  830; 
snd  B«-  /?,.  itrhuabavht'r.  Stern  v.  Schwahavhtr,  p.  467.  su'trn. 

Only  one  party,  generally  speaking  the  executor  or  administrator, 
'hould  In  general  attend  to  oppose  a  rontpsted  claim  In  an  admlnlstra- 
'lon  action:  He  Smith  v.  Watts.  52  L.  J.  Chy.  209. 
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RULES   OF  COURT. 


89.  The  Court,  if  it  thinks  fit,  may  pronounce  a  judg- 
ment saving  the  rights  of  all  persons  not  parties.    C.R. 


Bntoi  flS.  90. 
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■■Tim 
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Kbtenteps. 

See  Chy,  O.  65. 
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When  the  Court  acts  uniler  thli  Rule  tht  ibMlit  parties  will  not 
as  a  general  rule,  be  bound  by  the  Judgment  pronounced,  unless  atier 
knowledge  thereof,  they  accept  any  beneflt  thereunder,  or  otherwise 
acduleaoe  therein:  see  Ke  Lart,  1896,  2  Ch.  788;  76  h.  T.  175;  but  the 
Court  Instead  of  pronouncing  a  Judgment  sarlng  the  rights  of  an  absent 
party,  may  make  an  order  adding  him  as  a  defendant,  and  adjourn 
the  hearing  or  trial  to  enable  him  to  be  served:  Rule  134;  see  CHnon 
V,  Craicford,  18  P.  R.  316. 

The  Court  will  only  act  under  Rule  89,  where  Justice  can  be  done 
to  an  parties  notwithstanding  the  detective  constitution  of  the  action 
Lambert  v.  ButcMiuon.  1  Beav.  277,  286. 

Where  In  a  suit  to  set  aside  an  alleged  fraudulent  conveyance  bv 
a  debtor,  It  appeared  at  the  hearing  that  a  note  pro  con/csjo  entenjd 
against  one  of  the  defendants,  the  original  debtor,  had  been  waived 
by  a  subsequent  amendment  of  the  bill,  the  Court  dismissed  the  bill 
as  against  that  defendant,  on  the  application  of  the  plaintiff,  without 
the  dismissal  being  eQulvalent  to  a  dismissal  on  the  merits,  and  made 
a  decree,  saving  the  rights  of  that  defendant:  Waadle  v.  .tfcOinlj 
15  Or-  261,  "' 

A  decree  was  made  under  Chy.  0.  65.  from  which  this  lltih-  is 
taken.  In  the  absence  of  the  assignee  of  a  bankrupt:  Mauliiri/  i 
flroo*ln,.  7  D.  M,  «  O.  673;  of  a  mortgagee:  Feltham  v.  Clark.  I  De  G 
t  .■,„'•  °'  "  ''"''°"  entitled  In  a  remote  contingency:  Daubus  v 
Feel  I  Coop.  temp.  Cott.  365;  of  the  heir-at-law  of  the  last  surviving 
trustee,  and  of  the  personal  representative  of  a  testator:  Faulkner  v 
Daniel.  3  Hare,  199. 

An  objection  for  want  of  parties  should  be  taken  as  soon  as  possible, 
and  not  postponed  until  the  trial,  or  motion  for  Judgment:  Luke  v. 
South  iinowlon  Hotel  Co..  11  Ch.  D  121;  SheeMn  v.  great  £o«.t„ 
Kv-  Co..  16  Ch.  D.  59;  29  W.  R.  69;  the  objection  should  he  taken  bj 
motion,  and  not  merely  raised  by  statement  of  defence:  /6„  and  see 
notes  to  Rule  134  intra;  and  see  Vallanee  v.  Birmingham.  24  W  R  154 
Roheru  V.  Evan,.^  Ch.  D.  830:  26  W.  R.  280.  where  no  costs  of  plead- 
ings  were  allowed  to  plalntlH  from  the  time  the  objection  was  tak.n. 

the^^nll^T'  "T""*  '  '"""^  °*™  '°  "«  «'  """•»  '»■•  "^^IW  »" 
be^n/ff  ni°°.  f."  ««="'■■"'•  '"o  «"'  "^»»ht  for  life  and  the  tru»te«, 
?n  n!w  7  1  ..  'kI?'  '""°"'  """^'^l  1°  remainder,  who  were  ab.ent 
In  New  Zealand,  being  omitted  as  parties:  Bagley  v.  Jfile,,  2i  L.  T.  7S1. 

90.  Where  it  appears  that  a  deceased  person  who  was 
interested  in  the  matters  in  question  lias  no  personal  rep 
resentative,  the  Court  may  either  proceed  in  the  absouoe 
ot  any  person  representing  his  estate  or  may  appoint 
some  person  to  represent  the  estate  for  all  the  purposes 
ot  the  action  or  other  proceeding,  on  such  notice  as  mav 
scorn  proper,  [notwithstanding  that  the  estate  in  question 


BEPBE8ENTATI0N   OP   DECEAaBD   PERSON  S   ESTATE. 


469 


may  h»ve  a  substantial  interest  in  the  matters,  or  that  »»>•••• 
there  may  be  active  duties  to  be  performed  by  the  per- 
son 80  appointed,  or  tliat  he  may  represent  interests 
adverse  to  the  plaintiff,  or  that  administration  of  the 
estate  whereof  representation  is  sought]  is  claimed,  and 
the  order  bo  made  and  any  orders  consequent  thereon, 
shall  bind  the  estate  of  such  deceased  person,  in  the 
same  manner  as  if  a  duly  appointed  personal  repre- 
sentative of  such  person  had  been  a  party  to  the  action 
or  proceeding.    C.K.  194. 

See  Ens.  (1883)  R.  168. 

Ttie  Torda  in  brackets  Id  this  Rule  were  intended  to  meet  tlie 
larloDi  cases  decided  under  Ciiy.  O,  56  (see  Morgan's  Chy.  Orders, 
201),  asd  the  Rule  as  now  framed  may  have  rendered  some  of  those 
caaes  obaolete:  see,  however,  Fairfield  v.  Roai,  4  O.  L.  R.  534.  As 
ta  tbe  ooQstltutionallty  of  such  provisions:  see  Ashbury  v.  Ellis,  1S93, 
A.C.33J. 

The  Rule  tUB  Btill  a  cODiyiaratively  limited  scope,  as  the  repre- 
KDtatlon  which  may  be  orde."'  1  under  it  Is  only  of  a  deceased  person 
■who  was  interested  In  the  matters  in  question."  A  person,  the  ad- 
miaiatratlon  of  whose  estate  is  tbe  subject  of  the  action,  is  not  a 
deceaaed  person  "interested  in  the  matterB  in  question,"  within  the 
measlns  of  the  Bute.  He  must  in  his  lifetime  have  been  interested  in 
tie  maltan  In  question:  HugKet  v.  Hughet,  6  Out.  App.  373;  FairfteU 
t.  Rm.  4  a  L.  R.  534:  sed  tHde,  Wetiter  v.  T»e  Bntith  Empire  Int.  Co., 
13  Ch.  D.  169.  The  legal  personal  representative  of  deceased  must  in 
ludi  nae  be  a  party  to  properly  constitute  the  action:  see  lb.  and 
fioicKll  V.  Morris,  L.  R.  17  Eq.  20;  Outram  v.  Wyckotl,  6  P.  R.  150; 
ItoMnJv.  ClvdeHale,  6  P.  R.  142;  Toronto  Savings  Bank  v.  Canada 
I'ifi;  Am.  Co.,  13  Gr.  171;  a  Judgment  against  an  executor  de  son  tort 
im  not  bind  the  deceased  person's  estate:  see  Mohamidu  v.  Piteheu. 
ISSl,  A.  C.  437;  71  L.  T.  99. 

The  Rsle  enables  the  Court  to  take  one  of  two  courses,  either  ( 1 ) 
.0  proceed  without  a  representative  of  the  estate  of  a  deceased  person 
rtomay  have  been  Interested  In  the  matters  in  question;  or,  (2)  to 
'PWlnt  some  person  to  represent  such  deceased  person's  estate  for  the 
purposes  of  the  action. 

Where  the  Court  makes  an  order  adopting  either  of  these  courses. 
the  eitate  In  question  Is  bound  and  concluded  by  the  proceedings  as 
ilioiish  It  had  been  represented  in  the  litigation  by  a  duly  appointed 
Ifgal  personal  representative. 

In  order  to  hind  tbe  estate,  however,  an  order  under  this  Rule  must 
M  made:  it  Is  not  enough  that  the  Court  should  proceed  to  adjudicate 
on  the  matters  before  It  in  tbe  absence  of  a  representative  of  the 
^tate:  Kr  Rlclterson.  1893,  3  Ch.  146;  3  R.  643;  and  see  ifohamidu  v. 
Ptlchey.  1894.  a.  c.  437;  71  L.  T.  99. 

Originally  the  Chy.  O.  only  applied  to  tbe  representation  of  the 
pereonal  estate,  and  whenever  it  was  necessary  that  the  real  estate  of 

owaRd  purson  should  b.,-  represented  in  any  action  or  proceeding, 
:,  """  ""^  no  power,  before  The  Devolution  of  Estates  Act.  under 

"  lute  to  proceed  In  the  absence  of  the  real  representative,  or  to 
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RULES  OP  COUBT. 

appoint  any  peraoo  to  represent  »uch  estate,  so  as  to  bind  it  by  the 
proceedings.  But  in  the  ca«e  of  the  tutatea  of  persona  dying  after  thv 
let  of  July,  1886,  the  personal  representative  is  also  the  representative 
of  the  realty,  unless  his  povers  are  expressly  limited  to  the  personal 
estate,  or  have  expired  as  to  realty  by  reason  of  his  omitt!ng  to  register 
a  caveat:  Bamua  v.  Dow,  :5  P.  R.  219;  The  Devolution  ot  l:atal,,  j,( 
(R.  S,  0.  1914.  c.  119),  sa.  3,  4.  13;  and  see  He  WilHojns  ,1  MeKinmii 
14  P.  R.  338;  ted  vide.  The  BttrrOgate  Courit  Act  (R.  S.  O.  c.  62),  s.  5; 

A  person  appointed  to  represent  bn  estate  under  this  Rule  is  not 
entitled  to  the  assets  of  Che  deceased,  or  to  administer  the  same;  his 
authority  la  purely  representative,  and  upon  the  subsequent  grant  or 
general  administration  to  another  his  authority,  even  as  a  repres.'nla- 
tlve  of  the  deceased's  estate,  is  entirely  superseded:  see  McLean  v 
AHai.  18  P.  R.  253, 

Although  a  Judgment  In  an  action  to  which  the  personal  reprcsentii 
tlve  was  a  party  was  conclusive  as  regards  the  personal  estate,  anj 
those  beneficially  interested  therein,  whether  as  legatees,  or  next  of 
kin;  It  was  formerly  only  primd  tacie  evidence  ot  liability  ot  the 
estate  as  against  those  Interested  in  the  realty,  whether  as  devisee?, 
or  heirs-at'law,  and  the  latter  were  at  liberty  to  rebut  It:  Kiilei  v 
Lowry.  23  Or.  167;  Lovell  V.  Oiiwoa,  19  Or.  280;  WMia  v.  Willlj,  ij 
Or.  573:  Horrey  v.  Wilde,  L.  R.  14  Eq.  488;  Bteet  v.  iincherjcr  .ii 
Penn.  St.  Rep.  308;  Slorif  v.  Fry.  1  Y.  «  C.  C.  C  603,  and  !e* 
Anderson  v_  Poine,  14  Gr.  110;  and  It  is  therefore  only  to  this  extent 
that  an  order  under  the  Rule  will  bind  those  Interested  in  the  real 
estate,  except  In  cases  coming  under  The  Devolution  ot  Ettatei  ia 
(R.  S.  0.  c,  119),  ss.  3,  4,  in  which  the  personal  representative  also 
represents  the  realty:  bat  aee  76.,  s.  13.  But  even  before  The  Dnnh- 
(ton  0/  Uttatet  Act  the  lands  of  a  deceased  person  could  be  sold  under 
execution  against  his  personal  representative,  without  making  the  per- 
sons Interested  In  the  realty  parties:  H.  S.  O,  1877,  c,  66,  ss.  35.  36,  40: 
and  the  persons  Interested  In  the  realty  were  primi  laelr  liouncl  bt 
the  sale;  ilcEvoy  v.  dune.  21  Gr.  616.  But  where  the  claim  tor 
which  the  Judgment  was  recovered  was  one  that  was  not  properlv 
enforceable  against  the  realty,  the  execution  might  be  etayed  In  an 
action  by  hcirs-at-law :  .4mierson  v.  Paine,  14  Gr.  110;  and  It  a  sale 
took  place  it  might  be  successfully  Impeached  by  the  helrat-la»: 
'Tl'^''.'''  "'■'■•  "  "■"■  ■*'"'■  *'"■  "ohamidu  v.  Pitchey.  1894,  A-  C, 
437;  71  L.  T,  99.  Where  the  Judgment  against  the  personal  repre 
sentatlve  was  successfully  Impeached  on  the  ground  ot  fraud  and 
collusion,  the  beneficiaries  were  entitled  to  set  up  the  Statute  ol 
Limitations  against  the  claim  ot  the  creditor  which  the  personal  repre 
sentatlve  had  omitted  or  neglected  to  plead:  Jardlne  v.  Wood.  1! 
Gr.  617. 

This  Hiile  does  not  authorize  the  High  Court  to  grant  letters  pro 
bate  of  wills,  or  letters  of  administration.  It  merely  enables  the 
Court  to  proceed  with  an  action  so  as  to  bind  the  personal  estate  of 
a  deceased  person  even  though  no  letters  probate,  or  letters  of  admin- 
istration, have  been  grant.'d  by  the  Surrogate  Court.  In  the  absente 
of  some  such  power  the  Court  »ould  have  no  Jurisdiction  to  bind 
the  estate  ot  a  deceased  person  unless  some  duly  appointed  perMnal 
representative  was  before  the  Court;  even  an  executor  who  had 
.■<PpMe<l  for  but  nat  artualiy  obtained  iiroliate,  would  not  represent  the 
ileceased-s  estate  so  as  to  bind  It  by  a  judgment  recovered  against  him : 
Uohamtdu  v.  Pitchey.  saprii,  p.  469-    The  repreaentatlve  authorized  to 
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be  appointed  by  this  Rule  Is  not  an  admlnlBtrator,  but  merely  repre  bu1«  bo. 
senu  tbe  eitate  for  the  purpose  of  the  action  In  wbtch  the  order 
is  made,  and  he  Is  not  entitled  to  act  as  an  administrator  of  the 
estate  except  lo  far  only  as  It  is  necessary  for  him  to  do  so  for  the 
parposes  of  the  action  in  which  he  is  so  appointed.  It  has  not  been 
mnal  to  require  any  security  to  ba  given  by  a  person  appointed  under 
tbli  Ruk  to  represent  an  estate;  and  he  has  no  authority  to  receive 
any  moneys  belonging  to  tbe  estate  he  Is  appointed  to  represent,  ex- 
cept according  to  the  express  order  of  the  Court  in  that  behalf.  The 
Court,  under  the  Chy^  O.  58,  refused  to  appoint  a  person  to  receive 
a  sum  of  money  payable  out  of  Court  to  a  deceased  person:  HawHns 
.  McMahon,  1  Drew,  225;  Williams  v.  Alien,  2  Beav.  630;  and  rh- 
Fuaed  to  order  payment  to  a  person  who  had  been  appointed  In  the 
mlt  to  represHit  the  estate:  Byam  v.  Sutton,  19  Beav.  646. 

An  administrator  ad  litem,  however,  may  be  appointed  by  the  Adtninivtrator 
Surrogate  Court:  The  Surrogate  Courts  Act  (R.  S.  O.  c.  62).  a.  53;  "»i  """>• 
and  see  8.  54  (2),  and  a  judgment  against  him  binds  the  general  ad- 
mlnirtrator:  Davis  v.  Chanter.  2  Ph.  545;  Croft  v.  Watcrton,  13  Sim. 
653;  Bllice  r.  Goodson,  2  Coll.  4;  wmiama  v^  Allen,  32  Beav.  650; 
Woodkouae  v.  Woodhouae,  L.  H.  8  Eq.  614;  CoUas  v.  Besse,  12  W.  R. 
565. 

An  administrator  ad  litem  does  not,  under  The  Trustee  Act  (R. 
S.  0.  c.  121),  s.  41  (2).  sufflcteatly  represent  the  estate  of  a  person 
sued  tor  a  (or*  who  dies  pendente  lite:   Hunter  v.  Boyd.  3  O.  L.  R. 

183. 

Where  sn  eEitate  bad  been  administered,  and  pending  the  suit  for  DfupenMng 
adminlBtration   the  personal  representative  died,  and  alt  that  remained  *''*>  persomi 
10  be  done  was  for  the  Master  to  make  his  report,  and  it  appeared  uv'e"*^"'* 
rbat  tbe  estate    was    Insolvent,    an  order  was  made  appointing  the 
solicitor  of  the  deceased  administratrix  to  represent  the  estate:    Ac 
To6iii,  CooJr  v.  To&in,  6  P.  R.  40;   and  see  Sherwood  v.  Frceland,  6 
Gr.  805:   Toronto  Savings  Bank   v,   Canada  Life  Asmce.  Co.,   13  Gr. 


Thf*  Rule  has  been  held  to  apply  though  the  decease  1  person  was  Cw«s 
never  «  party  to  the  action:   Webster  v.  British  Empire  Ins.  Co.,  15  "»'"'■«"''■ 
Ch.  D.  169;  but  see  Hughes  v.  Hughes,  6  Out.  App.  373,  and  to  an  *'''"""' 
aetlm  for  administration  where  the  estate  is  small:  Re  Colton  Fisher 
V.  Cotton,  8  P.  R.  542,  and  to  actions  for  the  construction  of  wills: 
Gairiner  v.  Oairdner,  1  Ont.  186;  see  also  Mendes  v.  Ouedalla,  10  W. 
R    485,    where  an  order   wa;,  made   at  the  trial;    and   McCarthy   v. 
irftfckie,  Sl  C.  P.  48.  where  a  defendant  died  affer  the  trial.    It  also 
applies  to  proceedings  on  a  special  case:    Swallov;  v.  Binns.  17  Jur. 
29;  and  to  proceedings  by  petition:    Re  Ranking.  L.  R.  6  Eq.  601-5; 
Ei  varte  Cramfr,  9  Hare,  App.  xlvll.;   and  see  Magnay  v.  Davidson. 
li>-  lixxli.,  but  is  generally  applicable  only   where   from  any   caufc 
there  U  difficulty  In  obtaining  representation  of  the  estate:  Long  v. 
S'one.  Kay  App.  xii.;  Davies  v.  Bouloott.   1   Dr.  &  Sm.   2;    Bliss  \. 
Pt-tMin,  29  Beav.  20. 

In  an  action  to  make  several  defendants  liable  for  a  breach  of 
trust,  where  one  died  before  decree  having  made  a  will  appolntlnK 
Mecutors  who  had  not  proved  the  will  (the  liability  of  the  surviving 
^pffudant?,  bring  the  same  as  that  of  the  deceased  defendant),  the 
^''ourt  made  an  order  allowing  the  suit  to  proceed  fn  the  absence  of 
»  personal  representative,  reserving  leave  to  the  executors  to  inte^ 
»«e,  if  80  advised  when  they  had  proved  fhe  will;  Heberwian  Joint 
mck  Co.  V,   Fottrill,   13    L.   R.    Ir.    335. 
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It  wu  held  that  an  appointment  should  not  be  made  where  an  atl- 
miolstrator  ad  litem  appointed  by  the  Probate  Court  would  nui 
Bufflce.  and  that  an  administrator  ad  litem  did  not  sufflclently  repre- 
sent the  estate  where  a  general  administration  of  the  estate  ig 
necessary:  Dotcdeiieell  v.  Dawicneell,  9  Ch.  D.  294:  see  also  Dst 
Pr..  6th  od,  181 ;  6th  ed.,  208.  Morgan's  Chy.  Orders.  201 ;  Wfbilcr  v 
Brilitli  empire  Co.,  15  Ch.  D,  169;  Vnrtltit  v.  Calcdoniun  etc  Int 
Co.,  19  Ch.  D.  534. 

Where  a  mortgagor  .died  pending  a  foreclosure  action.  It  was  lield 
that  a  flnal  order  could  not  properly  be  made  so  as  to  bind  the  mon. 
gagor's  estate  against  a  persin  appointed  to  represent  his  estate 
under  this  Rule:  Aytward  v.  Z,e»ij,  1891.  2  Ch.  81;   64  L.  T.  250. 

See  Wiiigrovi:  v.  TliomMon.  11  Ch.  D.  419,  cited  In  note  lo  Kik 
305. 

A  person  cannot  be  appointed  to  represent  an  estate  under  this 
Rtilfi  without  his  consent;  Prince  of  Watft  Co.  v.  Palmer,  25  Heav 
600;  fiill  V.  ilonncr,  26  Beav.  372.  The  proper  person  to'  be  ap 
pointed  Is  the  person  who  would  be  appointed  administrator  ad  litem  ■ 
Dean  of  Bly  v.  U  .i/fori,  16  Beav.  661;  where  the  deceased  had  left 
a  will  which  was  disputed,  the  person  named  as  executor  therein  was 
appointed:  Hele  v.  Lord  Bexley,  15  Beav.  340. 

SemoTal  of  Penomal  Repreaentativtts,  and  Trustees.— By  Th 

^Trtittee  Act  (R.  S.  O.  c.  121)   s.  40,  the  Supreme  Court  may  remove 

a  personal  representative  on  the  same  grounds  that  It  may  remove  a 

trustee,  and  appoint  some  other  person  to  act  In  the  place  of  Buch 

personal  ."eprceentatlve  so  removed. 

The  Court  has  Jurisdiction  at  any  time  during  the  proceedings  In 
an  action  respecting  the  estate  to  remove  a  trustee  or  personal  repre 
sentatlve.  If  It  considers  such  removal  necessary  for  the  preservation 
of  the  trust  estate,  or  the  welfare  of  the  c.  q.  t.  and  that,  notwithsianil- 
Ing  such  removal  bar  not  been  originally  asked  for:  Re  Wrinhliot 
WriDhlaon  v.  Cooke,  1908,  1  Oh.  789;   98  L.  T.  799. 

In  an  action  to  enforce  a  lien  for  an  annuity  charged  upon  real 
estate.  It  Is  not  necessary  to  make  the  personal  representative  of  a 
deceased  person  who  was  liable  for  Its  payment  a  party,  unless  an 
account  of  the  personal  estate  of  the  deceased  is  asked:  Pnine  r 
Chapman,  7  Gr,  179,  and  see  Bums  v.  Canada  Co.,  7  Gr.  5S;. 

In  an  action  for  a  general  account  against  a  surviving  tnislee 
or  executor  It  Is  not  In  the  absence  of  special  circumstances,  neces 
sary  that  the  representatives  of  a  deceased  trustee  or  executor  should 
be  made  parties  where  no  relief  Is  sought  as  against  the  deceased's 
estate.  The  defendant  may  have  such  representatives  adiled  uniirr 
Rules  134  or  166,  It  the  circumstances  render  It  advisable:  111 
Harrison,  1891.  2  Ch.  349. 

An  application  for  an  order  under  this  Rule  would  appear  to  hf 
within  the  matters  which  may  be  dealt  with  In  Chambers  as  belns 
a  matter  relating  to  the  conduct  of  an  action  or  matter-  see  Kulr 
20.;  and  it  Is  not  one  of  those  matters  expressly  excluded  from  tlif 
Jurisdiction  of  Local  Judges,  and  judicial  officers:  see  Rules  2llS-2in. 
The  lorladlctlon  therefore  may  t^  exercised  by  a  Judge  In  Oha::;!ier5 
and  also  by  Local  Judges  and  Judicial  offloera;  but  It  would  seem  di- 
slrable  that  euch  ordere  should  only  be  made  by  a  Local  Judge  or 
jullclal  officer,  where  he  is  also  competent  to  dispose  of  the  action 
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nitur  IB  which  the  reprewnutlon  li  desired:  it  would  be  manl-  l«to  w. 
;LT,  Inconvenient  It  luch  an  order  «ere  made  In  an  action  hy  a 
i«.,l  Jndie  or  judicial  oOcer  and  then  on  the  case  coming  on  for 
M  or  htarlng  It  «hould  be  found  by  the  Judge  that  the  order  ought 
nt  to  have  Usn  made.  The  proper  rule  regarding  such  applications 
TnUMKiear  to  be  that  they  should  only  bo  made  to  a  Judge  or  olB- 
,,  competent  to  dispose  ot.tho  action  or  matter  In  which  the  repre- 
Mlatlon  Is  sought.  As  to  the  jurisdiction  of  the  Master  In  (.-hambcrB 
01  MCh  sppUcatlons:  see  C'olltvr  v.  HwKWZii;  8  P.  R.  12. 

Tbe  application  under  the  Hulc  Is  usually  made  by  er  pintr  motion  Applfc.iion 
,  Chsmlws.  but  the  order  .nay  be  made  at  the  trial  ot  the  action :  j:,'",,'^"'"" 
Met  V   Ouedalla.  10  W.  K.  485;   Hewition  v.  Todhunter,  22  U  J.  ,„.d,, 
a,   76-   Be   PeppitCs    Bslatr.    Cheilcr   v.    PftlHip»,    4    Ch.    D.    230: 
ss  L.  i    902-    26    W.    H.    211:    or    on    a    motion    for    judgment: 
S«n(««r  ».  Oairdner,  1  Ont.  184,  and  see  Cvrtius  v.  Colcdonion  Fin- 
,<ui  Lite  Ina.  Co.,  19  Ch.   D.  634;   or  at  a  subsequent  stage  ot   the 
iiUoa  where  the  party  whose  csute  Is  to  he  represented,  dlea  atter 
11.  tttal:  UcCartHy  v.  Arluckle.  31   C.   P.   48.     Before  the  order   Is 
mM  notice  Is  cometlmes  required  to  be  given  to  the  person.  If  any, 
.ho  wosld  be  entitled  to  letters  ot  administration:  Curlias  v.  Cale- 
loula  Fire  and  Life  /»«.  Co..  supra. 

The  Court  has  a  wide  discretion  either  to  appoint  a  repreeenUtlve,  oi"j;^«',»° 
or  to  order  that  the  action  may  proceed  without  any  representation 
liltoMlders  the  estate  In  question  sufficiently  protected:  see  Jotnt 
Oiiaimt  Co.  V.  Brown,  U  R.   8  Eq.  380:    rorrott  ».  Lloyd,  2  Jur. 
X.  S.  ni:  UevritKn  v.  ToihutUer,  22  L.  J.  Chy.  76. 

Representation  of  the  estate  has  been  dispensed  with,  where  the  cuu  wh.n 
JeoMied  person  was  In  the  same  Interest  as  the  plalntllf:  Coac  v.  ','^^'1',. 
Toftor.  22  L.  J.  Chy.  910;  or  where  other  persons  of  the  same  class  p(,niied 
•we  before  the  Court;  A»«y  v.  Kcrnnm,  17  Jur.  153 :  and  a  repre-  »"!>■ 
sntsMTe  of  the  estate  of  one  6f  two  executors  who  had  died  insolvent, 
snd  to  which  representation  could  not  be  obtained,  was  also  dispensed 
irttli:  lloore  v.  Jforrij,  L.  R.  13  Bq.  189;  Band  v.  Bondlf,  2  W.  R. 
3!1:  Kinm  V.  Jones,  1  Sm.  t  O.  17;  and  where  the  deceased  person's 
literssl  was  very  small:  Montsomery  y.  DougKu,  14  Or.  268;  and 
•litre  his  estate  was  Insolvent  and  bis  next  of  kin  refused  to  take  out 
letters  of  administration,  and  the  estate  appeared  to  have  no  substantial 
Interest  In  the  fund  sought  to  be  recovered  by  the  plaintiff,  rcprescnta- 
tloB  was  dispensed  with :  Curtivi  v.  CoIedoBion  Fire  and  Life  Int.  Co., 
19  Ch.  D.  534;  Webster  v.  The  British  Empire  Ins.  Co.,  15  Ch.  D.  169; 
md  even  where  the  deceased  party  was  sole  plaintiff  and  tenant  for 
life,  and  an  arrear  ot  Income  remained  due  to  him,  an  administration 
lull  Instituted  by  him  was,  on  the  application  of  the  defendants,  r«- 
vlvtd  without  any  representative  ot  the  original  plaintiff,  whose 
iierator  had  died  without  proving  his  will,  but  without  prejudice  to 
the  right  ot  the  personal  representative  of  the  original  plalntitf  to 
IMervene:  Hayward  v.  Pile,  U  H.  7  Chy.  634,  but  see  Bnntc  of  .Voiit. 
rtsl  V.  WoUoce,  1  Chy.  Ch.  261. 

Where  a  deceased  person  had  by  an  instrument  Infer  riiot  made 
oter  tls  property  to  the  defendant,  who  became  bound  to  pay  his 
rsndchlldren  MOO  each  after  the  death  of  the  settlor,  the  Court 
dispensed  with  a  personal  representative  ot  the  settlor,  in  a  suit  by 
one  ol  the  grandchildren  to  enforce  payment  ot  the  1400:  ilulholland 
1.  Jlerrtom,  19  Gr.  2«8;  r.  C.  20  Gr.  162. 

Where  a  mortgage  or  an  obligation  tor  payment  of  money  Is  made  joim  debti 
1"  two  or  more  persons  and  one  of  them  dies,  the  survivor  is  entitled  Jj'JJJJ?"." 
without  any  order,  to  enforce  payment  by  action  without  joining  the  {^g  creditor. 
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KUliEB  OF  COUHT. 

Mini  A<l  (H.  s.  O    c    llll    .    A.    mlZ  '''^''"^'"'"le  Law  Ameu. 
188.  '■  '■  *■  '■'«n<ie«n<»  v.  Smifk.  lo  o.  u  R 

Further  provlaloni  ars  made  br  Ruin  7«   7-   ig<   . 
to  be  proaeouted  In  the  abaence  of  m™,»1  L^     '      *'  "*  '""'"»  ""'»»' 
ary  practice,  ahould  be  Joined  .apfrJIe"    T     '  '""■■'""*  '-  ""  """" 

(ii)  Infants  and  Lunatics. 

Hulea.  which,  aa  reaDect.  ln?.n,  ""-"rteta  are  not  In  the  Eng 
above  For  a  hl'to^ TZ  ^rl  h  '  7""">°-'  "Iherwlae,  with  ih' 
at  law.  and  In  ^„l7r,  hef' «  ."e  Jn7  a'.^  ""T  '"'"*  "^  ""'  "•'"- 
powera  and  rea7on»rbI,,  "so  '^  next  Wend  a°e'e  v  "'  ''"'  '"""' 
Colored  cotton  IMU  Co..  21  o.  L.  R   hI  ''  ^'""""'" 

an  "rr'eUlX";a'ran°„Jed"?i  1°  '°''  "?""'  »  »^«  '"»■'•  '"'  '-^ 
next  fr^nd:  B^^v  "Cot/o  i°  Tow  v  '??«'""  "^  "^'""«  ^" 
make  anch  an  amendment  the  ^;;,.„„e„na™;  'f  .V  ""'  '"  "'•''"  '» 
friend  muat  be  Died:  aee  Ru,7n  "^  proposed  np„ 

cery.'i"?  ami^.'i^M^Mf/.  ',?*  ''""'™  °'  "■»  Court  of  Chaa- 
behalf  of  an  infant  mJr,^L  T  ,^"'""'  '  J"-  "•  S.  981,  „n 
the  father  It  he  l'  nor.dL™  ^l  .  !  '""'•  '''''°  ^"""^'^  »"'  <« 
a  19;  but  wSo  nernof  be  ,  relit  oTrrf"""  J."  '"'"»""■"'"■  «  ^h. 
nor  a   solvent   neraon      ».    L  ^        °-  ''"'"  '■  ''""■  »  Beav,  455; 

coats;  feltou,.  v.  BaZ,;  I  Keen  n?"bu"t'l,"'«'  *'"  ■''^"'■"'  '"' 
<J.  B,  D.  585;  but  ma.  not  be  a  n'»rV.l:i  """"  '•  ''"'"""■  "> 

34  Ch,  D,  405;  nor  .  de^aidlnt    1»1     T^"'   ™*''"'  *■  «'■  •""'"■ 

merely  a  formaldSam  T^.tot  I'  f,"","™'"*'  2=  Ch.  D,  24.^  u„I«; 
66  W,  N.  181.       ''"^°''"'"-  '^<'"or  »•  J'<i»lor,  16  U  J,  Notes  of  Tarns; 

In  XaUer  v.  Hawktni,  2  M    »  K    iiijj    i. 
always   expected    next    frlmH.'  Z^       \.      ""  ■"'*  """'  ""  Court 
they   ahonid    be  rolatlona^f^nic,,       ""'"«'"""    "eraona,   and   that 
mere  volunteo™;    aee   .°ao  *»X       '."  ""■'^'  <"  ""  "mlly,  not 
wool,  V,  f e«i,wo«   ,„,l„.  w  1  "'""•  "  "^   ^''■'-   "•  >"" 

Th-      1  '"p™,   but  aee  caaea  jupro  and  infra 

not.  h:,!'etr'Th:!:'rfendr:,:':b°a1,''."  '"""■'  ">  -^  ^  -«  Me„d  „ 
•hor.  may  be  .ome  one Ifore  the  cSnrt  r"'""  '"  ™"'"-  '"'  ""' 
of  the  action,  and  throng whU  the  rmTt^."""""  '"  ""  '"■■"■'"^"• 
of  Its  orders.    Thus  everwher.  ,h.    Court  may  compel  the  obedience 

la  not  a  ^sldent  oTontaririntenu  h.1."""  ^"'""'  "^  ""'  '"""• 
are  privileged  suitors,  aSd  me  ^.  ™,  J°!  f  """'*  1"'  ™'"«  <"  ''"o" 
not  be  applied  as  In  he  case  oTTdn  «  ^oi"  T""^  '"  «""  """"" 
94;   Scott  V.  A'fa.a™    clr     r„     ,-  =    A  ""'"'>•  »■  Po«ff»Hn,  18  P.  R. 

infant  and  the  n'xt'fr'nd  were  wl^k,"' n"?'  ,'°  ""  '"'"  ■^'  ""' 
"  were  »lthln  Ontario,  but  that  would  not, 
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bowenr.  Mfm  to  sffect  tbe  question:  lee  Roberta  v.  Coughlin,  »upra, 
p  m,  uditute  373  (6). 

ClrcumsUtnces  connecting  a  next  friend  too  closely  with  parties 
idrene  la  Interest  may  render  bim  an  Improper  person,  and  liable  to 
tie  rtnoTed.  ttaouRb  n.tblng  is  alleged  against  his  character,  clrcum- 
stances  or  conduct:  Ife  Burgen,  Burgess  v.  BottomJey,  25  Cb.  D.  243. 

Tbi  eoDient  of  the  next  friend  should  be  obtained  before  using  his 
nine,  thongh  the  infant's  consent  Is  unnecessary:  Worthan  v.  Pent- 
ifrton,  9  Jur.  291,  and  the  written  authority  of  the  next  friend  for 
tbe  UH  of  his  name  in  tbe  proceedings  must  be  filed:  see  Rule  99. 

If  no  next  friend  Is  named  a  motion  may  be  made  to  dismiss  the 
action,  with  costs  to  be  paid  by  the  solicitor:  Flight  v.  BoUand,  A 
RU88.  298;  Dan.  Pr.  6th  «d..  105;  but  an  amendment  may  be  allowed 
even  It  the  trial :  Duric  v.  Toronto  Ry.,  supra,  p.  474. 

Wbere  a  suit  was  prosecuted  by  an  Infant  without  a  next  friend, 
in  ippltcatlon  made  by  bim  more  than  twelve  months  after  he  be- 
came of  age  to  set  aside  tbe  proceedings  was  refused :  Millson  v.  Nmale, 
11  Ont  144. 

If  an  action  Is  brought  in  the  name  of  an  Infant  by  a  married 
iroman  as  next  friend,  the  conrse  is,  to  apply  to  have  her  removed, 
and  to  stay  proceedings  until  a  proper  next  friend  Is  appointed: 
Wnttin  V.  Mtutin,  15  P.  R.  177. 

Where  an  infant  plaintiff  and  his  next  friend  both  reside  out  of 
the  Jurisdiction,  the  defendant  may  move  to  have  the  action  stayed 
until  either  security  for  costs  is  given,  or  a  next  friend  within  the 
jurisdiction  Is  appointed:  McBain  v.  Waterloo,  cEc,  8  O,  L.  R.  620. 

Notwithstanding  that  generally  anyone  may  sua  as  noxt  friend 
ol  an  infant,  tbe  Conrt  will,  on  the  application  of  tbe  defendant,  or 
of  any  person  acting  as  next  friend  pf  tbe  infant  for  the  purpose  of 
the  ippllcation:  Qv-y  v.  Quy,  2  Beav.  460.  institute  an  inquiry  as  to 
whether  the  suit  Is  for  the  benefit  of  the  Infant,  and  If  the  result 
shows  that  the  proceedings  are  not  for  the  benefit  of  tbe  Infant,  the 
snlt  may  be  stayed:  Anderton  v.  Yntes,  S  DeO.  *  S.  202.  or  dls- 
mlsKd  with  costs,  to  be  paid  by  the  next  friend:  For  v.  Suwrrkrop, 
1  Beav.  583;  Golds  v.  Kerr,  W.  N.  1884,  46;  Huxley  v.  WootOn,  134  L.  T. 
Jour.  178;  and  see  Re  EUom,  TTiomas  v.  Elsom,  W.  N.  1877,  177;  MiJl 
r.  mn,  20  C.  L.  J,  252. 

In  general  a  next  friend  is  as  to  costs  in  the  same  position  as  any 
other  litigant,  and  receives  or  pays  costs  personally  as  between  him- 
self ud  defendant:  Smith  v.  Mason,  17  P.  R.  444;  unless  otherwise 
ordered:  Caley  v.  Caiey,  25  W.  R.  528. 

As  to  whether  a  next  friend  is  entitled  to  solicitor  and  client  costs; 
see  Bamant  v.  HenneM,  33  Ch.  D.  224. 

The  cQsts  of  an  unsuccessful  action  by  infants  by  th'-ir  next  friend 
(laiming  a  share  of  a  testator's  estate,  by  the  alleged  forfeltiin  of 
tbe  share  by  the  legatee  thereof  after  the  testator's  death,  were 
ordered  to  be  paid  by  tbe  next  friend,  and  not  out  of  the  testator's 
es'ate.  without  prejudice  to  the  claim  of  the  next  friend  to  be  In- 
demnified out  of  the  shares  of  the  infants  when  they  should  come  into 
POtscssion;  Smith  v.  Manun,  IT  F.  R.  444. 

The  next  friend  of  an  Infant  was  Indemnified  against  the  costs  of 
ao  appeal  to  the  Supreme  Court  out  of  the  Infant's  estate,  where 
'he  appeal   was  advised   by  more  than   one   counsel,   and   tbe   Court 
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BULKS  OF  COUBT. 

•hough   no  ch.rg,   „,   improwr  cndu«  h.S^  i^n  JL".':',  "■'"" 
actual  next  friend:  ««<.»,„.„„  .,  >'or„"„V if  cTd,™?      *"°"  "" 
The  next  friend  ihould  not  takft  Anv  Btan  i^  **. 

":.roTr°.s..'""  -'  '^--  - »-  -".ieo.i'e.'^r.r,^:  :;ix 

.r.;"":poTL'4'r™.'  ^".ror.cS'r'n'eero?  r^-™ ';  -- 
r„r^t.V"X,z.x%reoSL~ 

the  Court  .hould  80  «tZ     TaliorT^w^Z^.°'t>  """""*  "  "» 

-.  oppoint  .h,-4"„,',%-„.'^,."n"  If."^  l-.'nrVrend"r '"' 

.0  fh/re^TtuTreeV't  ZZ  ""'■"',  "  "  "  <>'  ■>»  ^"e«' 
San*.  22  Q.  B  D  677  „»  ,,7  '"  """"""^  «»0<le»  v.  «„;iUI«. 
legal  advtaerr  KeBircLu   m,LnV7^"i7J°  ""  °'"'"™  »'  "»" 

^i^.;-r^t5fn~V??'^  "-'-»' 

.ho't^d'TVe'^^itrj-Vg^'X"  wnrr  '*°"'"°  '■>  "^  '"'»»'= 

of  an  estate  In  which  th»  ^f^„,  ,  .  ?  '  '"  ""  ""'"^  '°  ""^P"' 
for  recovery  of  la^d.    g^^ .Jf^l  t    -«•'•«'«    '««  B.te  IS),    or 

in  po„e=slon  (=ee "^VlsTw. ,  te  .h.'McM '^''  "'  "  ''"™''""'- 
cases  (see  Rule.  20,  g'l  a  euarrtlL  t  ^i^ "  °""'"«n-  ">  "ther 
appolntme,  .  ot  a  guardta  ?.„„,?  '*?"'''  "«  «PP»lnted,  but  the 
will  not  necessarily  LvilwlLM^"""]:''  "  «""  *«  ««"'  »'  o»" 
the  Interest,  of  the  ufM  appir  toT.?  t"  """  ^"''«"'™''  "'"■^' 
.ee  r«r„.™,  V.  Broo.,^UTlzT^  ^TZTZ  T^^^^"^^ 

thTomraTJt'''  '^'^'".^'  '^  »"*  represented  bv 
•limby  tLeCorrf  C^^T'""  """'  ''  ^^P"'"*^^  '"^ 
^^^  The  English  practice  Is  different:  see  WM,e  v.  DuVernay.  1891.  P. 
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bM  BOU  to  Rule  U.  I 

Usdar  tbla  Rule  the  defendant  mar  hlmielC  before  appMranco  make 
11  ippllottlon  In  Cbamben  to  appoint  a  guardian  ad  htvm  by  whom 
he  ouy  appear  and  defend  the  action,  or  In  case  he  does  not,  the 
pltlBtlS  Bar.  after  the  tlmo  for  appearance  baa  elapu'd  and  defendant 
bu  D0(  appeared  by  guardian,  more,  on  notice  to  the  defendant,  for 
tbd  appointment  of  a  guardian  ad  litem  for  htm,  and  If  [be  defendant 
(atU  to  nominate  a  guardian,  the  plaintiff  may  probably  be  allowed 
to  do  10 ;  the  consent  of  the  person  nominated,  and  an  affidavit  of 
hli  fltoflis,  and  that  he  baa  no  adverse  interest,  should  be  died:  see 
ffyne  V.  Brown,  13  P.  R.  17,  and  the  propoaed  guardian  should  attend 
before  tbe  Judge  with  tha  infant:   Rule  S3. 

Wbwe  a  plaintiff  knows  that  the  defendant  Is  a  minor  he  should 
Bot  proceed  with  his  action  until  a  guardian  has  been  appointed,  or 
bt>  proceeding*  may  be  Invalid:  but  In  straughan  v.  Smith.  19  Ont. 
558  (an  action  of  tort),  the  appointment  of  a  guardian  was  held  not 
to  be  imperative,  so  that  tbe  want  of  one  would  necesearlty  in- 
ndldate  the  proceedings  after  judgment,  where  the  defendant  was 
not  quite  of  age,  but  hla  interesta  appeared  to  the  CouK  to  have 
been  lufflcfeBtly  protected,  and  the  fact  of  bis  Infancy  was  well  known 
to  lite  parents  and  solicitors,  and  no  objection  to  the  want  of  a 
purditD  had  been  taken  nntll  tbe  eaee  was  In  the  Divisional  Court. 


83.  A  person  deairous  of  appointinj;?  a  guardian  for 
himself  other  than  the  Official  Guardian  to  defend  an 
action  or  matter,  may  go  before  a  Judge  with  the  pro- 
posed guardian.  He  must  satisfy  the  Judge  by  affidavit 
that  the  proposed  guardian  is  a  fit  person,  and  has  no 
adverse  interest;  and  the  Judge  may  examine  the  pro- 
posed guardian,  or  the  person  making  the  affidavit,  viva 
voce,  or  require  further  evidence  to  be  adduced  until 
he  is  satisfied  of  the  proprietv  of  the  appointment.  C.R. 
221 

Bued  on  Cby.  O.  626. 

This  Rule  would  appear  to  apply  to  all  cases  of  disability  where 
the  appelDtment  of  a  guardian   Is  necessary. 

The  OfBcIal  Guardian  ad  Utrm  is  now  to  be  appointed  in  all  rases, 
irnlesi  some  special  reason  exists  for  the  appointment  of  some  othar 
pereons:  see  Rule  95   (3). 

Where  a  guardian  was  Irregularly  appointed  upon  Insufficient 
notice  to  the  infant,  the  appointment  was  set  aside  on  the  applica* 
lion  of  the  Infant  after  decree:  Hamilton  v.  Hamilton,  2  Cby.  Ch. 
IfiO;  and  see  Re  Jankaon,  Ma99ey  v.  Crooktnanka,  12  P.  B.  475. 

On  an  application  at  tbe  Instance  of  an  Infant  of  18  who  was  con- 
sidered capable  of  cxprcialng  a  sound  discretion  In  managing  bis  own 
iffaln.  and  applied  with  the  approbation  of  his  father,  a  guardian 
"-imlnated  by  thu  infant  was  appointed  under  the  above  clause  in  the 
place  or  the  OfHcial  Guardian:  McKenzie  v.  Dwiffht,  2  C.  L.  T.  359. 

The  Court  would  appear  to  havp  inherent  Jurisdiction  to  subetltute 
another  guardian  for  a  guardian  appointed  under  Rule  92. 


I'erion 
dpHiring  to 
h»v«  a 
guardian 
ad  litem 
appointed 
to  bimielf. 
roar  fttt«nd 
Judge  with 
propoied 
guard  ian. 

Evidence 
required  nn 
appllcallun. 


Official 
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Irrrgularir 

appointed. 
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plalnMirii. 


Plainttir  fm. 

^cribrd  M 

I'lFiaflc. 


hvuu  or  coviT, 

94   A  person  of  unsound  mind  (not  so  found  l,v  i„ 
qms.hon  or  judicial  declaration)  may  sue  by  L  V 
fr,end.  and  may  detend  by  his  guardian     S  R  017  ""' 

appHcab..  .0  p.r.oJ."",o'„„°;'j„'°j';r?,";!'.°'„r;,'°."7"''"  '■''"  "•' 

bEVIng  .  committee,  mu.t  lu.  by  bZ     Hulc',7'  Sid  hi  ''  '   '■  ""' 

tbi.  Kule  to  .u,  by  n«t  friend    /iJ,  I    ,^1'/^  procedur.  I.  „m„ 
..  Porler.  37  Cb.  D   ""  who  m.T  h.  "*''  ^  ^'-  '"^  ''''«" 

Ju.t  ..  In  tb.  c.„  o,  .n',r,i°.°"/*Mn^  V  ^^''  ro"".  ""»■"  ">  «■ 
need  not  be  .  tolvent  iwrlon    L™™  v  ?.  "''  "  C.  U  J.  115;  and 

V.  ir/np.(o,,  3  c!  L   T   3U  '•  '  '^'"'-  «="•  "*'  <^™™"» 

woi'n:"  '.v  r.ct'io':  u  r  ,™LM".Ve"r,  t  ■""  ^  •  -""^^ 

remove  her.  and  It.,  the  .«l„„Mi?^  lofendant    m.y    move   to 

»-Un  T.  «„«„    15  P    R    in    ""  •  """^  »«'  '--'^"l  l»  ">m,d: 

Tbo  coneent  of  tbe  next  friend  to  .ct  mu.t  be  flied:  Ru,e  99 

b.,v,rr.Vb'z'rr„''cii:nT.°H  r-"  ■"  -  ■"™- - 

el..  S2;  8tb  ed.,  US  "■ncllon  of  tbe  Court:    Dan.  Pnic.  511, 

next  Wend  Se  defendant  m.?^„'^'  !'"""  •"*""  "  ""■"""«  »' 
"  the  plaintiff  become.  imS  after  cLt""'f  "'  ''"'°"'  ""'  "■' 
ordinary  way:  Dan.  Pr.,  6th  ed     81    sl- Th  "^'°*  '"  ""°''  '"  ""■ 

unrnTmrnd'brne"  ^e'd^rr".  "'  "■'  ""»•  ■■'  '  ■»"»»  »' 
Inetance  of  tbe  Peraon  alleg^  ;„  L '"r""  "^  "«  «'««-'''  "  "■• 
Potency:  Po^cenlyLeliTT^'T^^!  ^^t"r  S^''  "  '"  '"  '"'"■ 
Plalt?i;wm  ,:''i',^,™°„„\''-»  '<>  '■^  no'  beneflclal  ,0  a  lunaMc 

alleg'^ft"  S:  oT™e„'„?;™fnd'  'b'  f  "."  '^'^-"'  »■■  '^'»"  °'  '  ^--" 
action  win  on  h™  Z?|c«1^2'  h'  ?°  "  '''"'"'  ""  »°"-"'  ■""■"■  •"'^ 
ability  to  .".nai  brown  affi,''''':!"''  "7  """""  ""  '"I""  »"1 
cost,  asalnat  t^next  fTlenS  Pal^  „"  wT\'°  "«  ""^""^  """ 
and  the  defendant  may  ma ke  a  Si«,  ^"'11'"'  "^  "■  ^  ^hy.  732; 
!9  C.  L.  J.  115.  a„a  see  fl"rt^  .  ^  aPP'^atlon:  SWnnrr  v.  Ifiif.-, 
mona  V.  BroMOT  in  ^o^.  ,„1f    '  '''''"""''""■.  "  P.  R.  95;  and  Hi.l,- 
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Tk<  vplioUon  muu  b*  to  *  Judia  In  ChamlMra.  ■Inn  t(  th*  iiito  tt. 
(AdftvH  ii  contradicted  or  doubtful,  an  Inquliltlon  In  Innacy  might 
M  <li«Ud  nod  tha  Mutar  In  Chamben  hu  no  lurladlctlon  to  en- 

I  rfrttll  Bucb  a  iiuaatlon:  nkinner  v.  WkUf,  aufira,  p.  47H. 

I(  >  pUlnttff  li  found  a  lunatic,  and  a  commlttea  appointed  after  i-uimiir 

I  tilt  nmmcncement  of  an  action,  an  order  should  be  obtained  for  tha  ^•«<*n*'"t( 
lonmlttee  to  carry  on  the  procecdlnn:  Oreoi  v,  Prall.  41  L.  T.  30, 'J,"*,V  m."' 
and  m  Seen  v.  Smllk,  U  R,  9  Chy.  8",  where  tho  cffe<  I  of  the 
appdataent  of  a  commlttea  was  lald  to  paralyze  a  pracedloB  action 
bjr  >  ant  friend.  If  durinc  the  action  the  committee  dies  or  Is 
rtaored,  and  a  new  committee  Is  appointed,  a  similar  order  should 
be  obtained.  If  the  plaintiff's  solicitor  neglovts  to  obtain  an  order 
in  ellber  of  such  cases,  to  carry  on  the  proceedings,  the  defendant 
max,  before  Judgment  move  to  dtsmlsB  the  action,  unless  the  order 
19  Dbtilned  wirhin  a  limited  time;  after  Judgment  the  defendant  may 
obtain  the  order  himself.    See  Dan.  1  .  rms,  3rd  ed ,  SS, 

Tbe  Court  has  no  Jurisdiction  over  the  property  of  a  person  of 
'jDKUBa  mind,  except  to  protect  It,  so  that  where  more  Is  desired 
ibe  proper  course  Is  to  apply  for  the  appointment  of  a  committee  to 
pro8«ute  the  suit:  Sktnni'r  v,  WhUc,  tupra;  see  Jonet  v.  Lloytt,  L.  R. 
;>  Ed.  265;  Beoll  v.  Smith,  L.  R.  9  Chy.  85. 

By  The  ao4pUal§  tor  the  Iittane  Act  .  R.  S.  O,  c.  29B),  the  Inspector  in,p,,ior«, 
if  PrlMns  and  Public  Charities  Is  ex  officio  committee  of  lunatics  de-  t'ommittta. 
raised  In  any  public  aaylum  or  place  of  safe  custody,  and  having  no 
otber  committee.  But  the  Court  may  appoint  a  committee  of  any  such 
lunatic,  and  upon  Its  so  doing,  ao  long  as  the  committee  appointed  by 
Ibe  Cosrt  exercises  such  ofDce,  the  inspector  ceases  to  be  the  com- 
nlttea 

UaaUaa—Aa  SafasdaBta.— A  lunatic  defends  by  the  committee  Lunailfi  •« 
ft  bla  MUte,  if  he  has  one:  Rtilr  97.    If  ha  has  none,  or  his  committee  ii»l»nii«"" 
tu  an  adverse  Interest,  or  the  lunatic  has  not  been  ao  found  by  In- 
quMtloa  or  Judicial  declaration,   he  defends   by   guardian   od    Iftmi 
under  this  Kale:  see  also  Uotclell  v.  Wmrakam,  5  Mad,  423;  Worth  v 
HcEentie.  13  M,  4b  G.  S«S, 

The  committee  of  a  lunatic's  estate  Is  a  necessary  party  defendant 
•lib  the  lunatic  In  an  action  relating  to  that  estate,  and  may  defend 
•Itbont  obtaining  leave:  Dan,  Pr.,  i,i  h  ed.,  82. 

As  to  the  mode  In  which  a  lunatic  defendant  In  an  action  Is  to  be 
xrved:  see  Rule  21,  and  Wolff  v.  Ogilvl/.  12  P.  R,  645. 

After  service   under  RuJc  21,   no   further   proceedings   are  to  be  Guardian 
iakra  against   a  lunatic  who  has  no  committee,  until  a  guardian  od '""".  ""j 
litem  Is  appointed:  Kulc  22.    If  the  friends  of  a  lunatic  desire  to  de-  ""i"""""' 
'end  for  him,  they  should  cause  an  appearance  to  he  entered  for  him: 
see  Bull"  95   (2).  and  then  apply   in   Chambera:    Crawford   v.   Craw- 
'^rd.  9  p.  R.  178,  to  have  a  guardian  nd  litrm  appointed:  see  Kulr  93, 
--1.   Notice  of  such  a  motion  should  be  served  on  the  alleged  lunatic, 
inlfM  It  be  shewn  to  be  dangerous  to  do  ao:  Bank  of  OltaKa  v.  flrad- 

'k    k  "'  ^'  '*'  '""■  °"''  '*"  ""  "'''"■  -  ^^^-  '^^-  *29.    Any  fit  person 
"in  K      °°  '"'™"»  Interest  may  be  such  guardian:  Dan.  Pr..  5th  ed., 

"'"  ■"  general  the  Official  Guwdian  will  be  appoiniod:  Rule  95  (3). 

It  no  application  la  made  on  the  lunatic's  part  the  plaintiff  may. 
wifr  the  time  for  appearance  has  expired,  apply  for  the  appointment 


480 

(•to  U. 


tnea  bj 
parioni  of 
uriiound 
ffllnd. 


RDLM  or  COUM. 

ol  1  (uardlan  grf  llirm  by  motion  on  nolli-.    l.  .hi.!. 

for  tb.  pi.|„|,,  or  »«■«„.  „,h™  Br„u.  i  ?,  "  """'  "  •""•I"' 

»»..  o„.  „.,.,  .,„.  .;rv;ro  jtm^  r  r.  ;t.  r  t;;: 
■..for.  .b.  .Mic.,LTo"hr.i',;,L™,'ir"i '",""■'  '■«-  ™- 

"■  OfUvp.  ..pro,.  a„rr»  ,.  Bro«l   ICUyCh^-  "  "'°'* 

for,  wSom  ,1,°'  r':,.™:.^•.°;e°~™c;•.  "•""'  "  "■•  -""'  '^ 

.n*r!:r:",°tll'?pp^i-;4''rt'io:u°  "^r*  ■"  •"■"■-^  »■»- 

wlohtd  to  obtain  IndenS  fn^  X    'nrtwiie  of  .  co-defendant  «l,o 

wH?T/V  ^''"*  i"*  ■PP««'-a>"*  has  been  entere.1  to  a 

bv  ZhZt        *"'"''^"'"  "'  ""«•'  defendant  be  appointe.1 
b}  whom  he  may  appear  and  defend.  J'P"""«'. 

thiw.U?"'!l  ",'■''"  '•'""  **  "a^^o  ""less  it  appears  timt 

on  wa«   after  fh'"^'''''  ?''  "•"*  ''°«<-«  "^  «'«  "W'!''' 

appearance  and  «M '''''/'■•''?  "^  ^^'^  ""«  a"«^^^  f'"' 

the'^  notice  nalni**"!'" •"'*■"■  "^"J^  '«'f°'-«  "'«  dav  in 

upon   or  I«nl^'  '■f,.""^  "'^  applioation,  served 

whom  ?he  defenV    » *^^^""'«-l^'">««  "f,  the  person  with 

Tt  th^  timAf        ?'  '■"'"'*'•  •"■  "»''«'•  ^hose  care  h,.  is 
at  the  time  of  serving  such  notice. 

fJ!].'!?*  °®"-'  .<^"ardian  shall  be  appointed   unle« 
for  good  reason  it  is  otherwise  directed     0  R  oi" 

.»cf»S:.  tL^cL  ^f  r  l„tn\  X^Tplfd-edT^'^r  \^^^^^ 
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mvat  b«  ap- 
I'Dlnltd  lo 
luiulle  d«- 

frndKnl. 


TUf  JliiM  r«  biMd  upon  tht  Bndhh  dummr;  nrdrr  7.  Rule  9,  m  i 
>  wtMt.  iM  H.  *  L.  Ju4.  Act,  ind  rtf..  p.  3M,  ind   Moriu't  Chr 
(Mm  Ilk  >*..  p.  400;  8M«i,  4(b  fd..  Tot. 

II  will  be  Ken,  frsm  the  term  of  Jiule  :2.  (hut  the  practice  !■ 
Onutio  l>  the  lane  ••  under  the  Eng .  Rule  ot  1883,  ud  that  even 
Ikoafb  in  iMMnnrr  ibouid  lie  entered  for  a  lunnlli.  It  he  hai  no 
<oamlttee  or^nnrdlan  orf  Iftcm,  the  plaintiff  cannot  proceed  until  a 
lurtla  cd  Htem  li  appointed.  It  li  apprehended  that  the  Intention 
9(  tie  Halee  It.  that  application  majr  be  made  on  behalf  of  a  lunatic 
M  ibe  appolDtment  of  a  rommlttee  or  guardian  <i<  IMeei  >.  nbom  ha 
gujr  ipiiear  and  defend ;  but  that  If  no  luch  appolntm'  <,  <ae,  the 

plihitlfl  par  under  thia  KuU  appir  to  have  a  guardl>t.i   i    xiinred. 

Bj  T»e  BotpilalB  for  the  Intcne  Act  (R.  8.  O.  :.i  .  ,.  4il.  ilii- 
lupeetor  of  Priiona  and  Public  Charltlei  U  ex  .■..!,>  cojiiilifi;  i,I 
liiutks  detained  In  any  public  aarlum  who  bar  .  •  miur  t:-)-»tuUte>. 
and,  hi  the  caae  of  a  defendant  for  whom  the  In  <>",„r  i*  ,hii>4  i  ic 
mlitie,  lervlce  of  a  writ  or  other  paper  on  the  iinsui  "M-  Is  -uir...  m 
ir  be  le  named  therein  aa  committee:  It.,  lec.  <:  hw  nho  lo'  >  ii^ 
Stkl  94,  97. 

AppUcatloai  under  thia  Hule  ahould  be  mad*  t.  I'le  t,itr-.er  n  ot>i"r  Men  nin 
o«o«r  kailai  lurlediction  in  Chamben,  not  to  a  Jiiilge:   t rou/o'i    ■   ''•"'♦'•■ 
CntEford,  9  P.  R.  178.    If  the  lunatic  defendant  baa  boen  (..rnil  u  bv 
of  UBHund  mind  by  Inquisition,  or  ludiclal  declaration    i^^f  Ji"i<j  doee 
not  ippir,  and  he  should  defend  hjr  his  committee:  but  «litrc  hu  has 
DM  tetn  10  found  lunatic  the  Ante  applies,  and  it  should  be  shewn, 
on  the  application  to  appoint  a  guardian,  that  the  defendant  has  not 
bHo  fonnd  lunatic  by  Inquisition  or  Judicial  declaration:  Crawlort  v. 
IlrdMn.  I  Chy.  Cham.  70:  and  facta  must  also  be  shewn  upon  which 
Ike  Court  may  Judge  for  Itself  that  the  person  Is  of  unsound  mind: 
Kc/sUrrc  I.  rinpslrj/,  1  Chy.  ch.  J81.    The  OIBclal  Guardian  Is  to  be  ob,,,! 
ippelnted,  unless  a  caae  is  made  for  appointing  another  proper  person.  OnsrdUn 
It  win  tile  lo  be  shewn  that  nuch  other  person  has  no  conflictinc  «""""' 
Interest:  see  Rale  9S,  and  Jamet  j.  RoberUon,  1  Chy.  Ch.  197.  •Pi»i">"i 

■enrlce  of  notice  of  the  application  Is  necessary  though  the  person 
M  be  served  Is  out  of  the  Jurisdiction:  O'Britn  v.  JKoitlaiHl,  10  W.  H. 


Aa  appolitment  of  a  guardian  without  notice  served  as  directed  by  Notica  of 
41s  ««J«  WW  held  to  be  void,  and  not  to  be  a  mere  irregularity,  and  'ppii"'!"" 
10  be  a  defect  not  capable  of  being  waived  by  the  fact  that  the  OOcial 
Qusrdlan  who  was  appointed,  acted  as  such,  and  made  all  the  inquiries 
uual  la  such  cases  in  the  intereeU  o(  the  lunatic:  Woraoc*  v.  Prteur. 
'L*"'  **'  "^'  "  ""'''  ■**™  "■*'  Sunday  Is  reckoned  In  computing 
">e  sli  clear  days:  see  BrcKtter  v.  TAorpe.  11  Jur.  8:  unless  it  la  the 
1"«  il»y:  see  fialo  1V9;  see  also  Rulea  172,  173. 

96.  Where  a  person  of  unsound  mind  not  so  found  by  *;jj'"'- 
mqnisition  or  judicial  declaration  is  served  with  an  office  «»"duii 
ropy  of  a  judgment  or  order  or  is  made  a  party  after  mu^^J 
judgment,  a  Kuardian  ad  litem  shall  be  appointed  for  him  «dd'(i';'f.,r 
aft«r  ihe  like  notice.    C'.B.  219.  indp^em. 

Based  upon  Chy.  Ordera  S32,  62B. 
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BaUi  97,   91. 
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BULBS  OF  OOUBI. 

The  former  C.  B.  219  applied  not  only  to  peiwiu  ot  umoubh  n,i.. 
but  .I.O  to  infant..  No  .xpre..  pro,..loa  1.  nW^^e  for  .he  .pp^^" 
ment  ot  guarUlans  to  Infant,  after  Judgment;  but  by  analnJ.  .T,u, 

.f?fr  i:z  r"'^'^  •» "'"' '"« "-« "  '"""M.  m?df  .°pa',';' 

after  Judgment,  or  Is  served  with  an  oHlce  copy  of  a  Judgment  „r  „rH 

the  case  of  person,  of  nnwund  mind.  4^ 

,  ,'"'""'••"'''''»  iPPoIntment  of  guardian,  od  litem  to  Infant.  h«f„. 
Judgment,  la  now  governed  by  Rules  18    92    93     irnj..  .J  °" 

service  of  the  writ  o„  th.  oLTaJril^n'Zmem'L^Z''''' 
stltute.  him  the  guardian  of  the  Infant  on  whoJSalf  he  l^  "J' 
Where  the  Infant  1.  served  In  respect  of  his  lntSJe«  in  an  .«  Tk"* 
not  in  actions  for  personal  tort.,  o?  for  °Le  me  "recovery  '?Iand  LJ' 

rouX":nTn?u^sitroJtr°of"rc™°;!."Thr^  -1°?  -"  - 

order.  It  Is  not  necessarv  .„  Yn^  .  .  °'"'*  '"""""=  *•'  '"Qulsltlon  or 
committee  h°avlny  p„Te7  t'o°  aT?^°'hh if""""'  ""  "'^»  '"  "'"•  "' 

whlc^moTon 'X'Jl'  ZtUZZ'^'iTfl'"'  '-  <^'™'»".  """^  0. 
ment-or  afterwards  b^tT„f.S*  "'""  '"^  °"™  ^fy  »'  '"»  li"!!- 
Of  unsound  ml7d'  an  Proper  y'r':Lrr«''''"  °'f '""^  '"»  »'"»" 
been  appointed  for  him-  see  L,.  22  »nH^  ,  V^"*'*"  "^  '"«  ""^ 
P.  R.  645.    Where  thrM^L.  »-,  v     ""  '  '-'  '^"'■f  "•  Ooihy.  1: 

has  also  JnrMlctloi  L  Chimbe*  i?  TT  ""  ^"™«  "  ■'^"'«"* 
power  to  entertain  such  ^^Z^-n.'^  r^ZllT^,,'".':,  "^  ^"'^  "-' 

eifec.ed'^n'h^ToS.mme^^hi"'".""^"  '«'*™'  »  '-■""=•  »"'«  '» 
Pr..  7th  ed,  p  Tn  and  u,,^,,,?''""'  ""  "'"''  »  -^o-def endan. :  Sn,. 
»  case  to  appoint  amard  In  «i  1,'°""  °°'-  '"  "^  ""'Mary  in  ,uch 
no  committee  wl  h!n^he  lurtsHf /,  "/  i'"  ""'  "■""  ""  '""«'<^  "«» 
the  OIBclal  Ourrdlaa  tiT,,,"'  ™  K?',"  ""  '*™  "^l"'  P™P"  to  Berv. 
12  P.  R.  645.  ».^".rl  see  ,°°rttfv  rf  """""  »' «^ ''»«- 
-■ose  of  lunatics  detained Tu  anv  „  ifl,  ■  """•  ""^'^  "•  "'•  "»"  '" 

»«p™,  p  481.  ""^  P""""  "ylom:  see  R.  a.  o.  c.  29.1. 

fo""d.''h;i  i„  ,  ?7.  A   lunatic  wlio  has   been  so  fnt.nri  .«„, 
....or defend  defend  by  his  committee.    0^21^  ■    '"'  ^ 

See  notes  to  Hiiip  94. 

mav  be  Sn       J^V'"  ^P'-^^W'to'l  by  anv  person  who 
ma>  he  authorized  under  the  provisions  of  that  Act  A>»- 
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IM  Lunacy  Act  (R.  8.  O.  a  68),  does  not  appear  to  make  any  pro-  BuUS9. 
vUloo  (or  declaring  a  person  "  Incompetont."    The  Court  has  power, 

by  8.  6,  to  declare  a  person  a  "  lunatic"    See.  however,  s,  37  of  the  Act. 

99.  Unless  otherwise  ordered,  before  the  name  of  any  con.er.t  of 
person  is  used,  as  next  friend  or- as  relator,  such  person  "'"uS."'' 
shall  sign  a  written  authority  to  the  solicitor  for  that  '"  '""  "''*' 
purpose,  and  the  authority  shall  be  filed  in  the  office  in 
which  the  cause  or  matter  is  commenced.    C.R.  198. 

Mwrled  WeaeB  ai  PlslBtlffB  asd  DefendaHts.— Married  women  Nfarried  wo- 
prior  to  the  Married  Women's  Property  Act  were  not  considered  to  be  ""?  *'' 
ml  iuria  and  could  not  sue  without  a  next  frieud,  or  be  sued  without  I)|."lSJnta'"'* 
joining  their  husbands.    They  may  now  sue  and  be  sued  In  their  own 
names,  and  without  a  next  friend  and  without  joining  their  husbands 
as  co-plaintiffs  or  co-defendants,  either  in  contract,  in  tort,  or  otherwise, 
oris  a  trustee  or  representative  of  a  deceased  person:  see  The  Married 
Women's  Property  Act  (R.  S.  O.  c.  149),  ss.  3,  4  (2),  16. 

Section  16  of  the  Act  is  as  follows:— 

16.  Every  woman,  whether  married  before  or  after  this  Act,  shall  Remedies 
have  in  her  own  name  against  all  persons  whomsoever,  including  her  o'™»"ie<i 
busband,  the  same  remedies  for  the  protection  and  security  of  her  own  pmTeaio" 
separate  property,  as  if  such  property  belonged  to  her  as  a  feme  sole,  ■•»! 'e- 
but.  except  as  aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue  property, 
the  other  for  a  tort:  3-4  Geo.  V.  c.  2fl,  s.  16. 

Notwithstanding  the  concluding  words  of  this  section,  a  wife  could 
always  iormerly  sue  her  husband  for  alimony;  and  might  compromise 
the  suit  and  deal  with  it  just  as  any  other  suitor  can:  Vardon  v, 
lordoti,  6  Ont.  719,  and  the  Act  has  not  been  considered  to  have  made 
any  change  In  that  respect,  although  an  alimony  action  is  founded  In 
tort. 

She  may  sue  her  husband  to  recover  possession  of  her  real  estate: 
7"iII  V.  Till.  15  Ont.  133;  or  for  the  return  of  her  personal  property 
detained  by  him:  Larncr  v.  Lamer,  1905,  2  K.  B.  539. 

A  married  woman  In  sole  occupation  of  a  house  bought  by  her  out 
of  her  own  earnings  may  sue  alone,  without  her  husband,  in  an  action 
for  trespass:  Wcldon  v.  Dc  Bathe,  14  Q.  B.  D.  339. 

Costs.— Where  a  married  woman  sues  as  a  feme  sole,  semile.  she  cosu. 
assumes  a  liability  to  be  ordered  to  pay  personally  the  defendant's 
costs  of  the  action:   such  liability  does  not  depend  on  contract  and 
apparently  is  not  one.  the  enforcement  of  which  should  be  limited  to 
her  separate  property. 


Caatra«ts.— TAe  Married  Women's  Property  Act  (R.  S.  O. 
8.  5  is  as  fellows  ;— 


14!)),  Contracts. 


5.— (1)  Every  contract  Into  by  a  married  woman  on  or  after  the  cont«eti. 
ISih  day  of  April.  1897.  otherwise  than  as  an  aeent  nf  mirried 

"  wnmen  to 

((I)  Shall  be  deemed  to  be  a  contract  entered  into  by  her  with  JheiV 
respect  to  and  to  bind  her  separate  property  whether  she  was  aeparaie 
or  was  not  In  fact  possessed  of  or  entitled   to  any  separate  •'•''**« 
property  at  the  time  when  she  entered  into  such  contract.; 

i6)  Shall  bind  all  separate  property  which  she  may  at  the  time 
or  thereafter  possess  or  be  entitled  to:  and 
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Bato». 

Except 
where  re- 
Btraini    ,m 
•BtitipMIon 
exiiU. 

P0€t       _^ 

ronlrBcte 


Since 
R.  S.  O. 
1897. 


BULBS  or  OOUBT. 

(<■)  akall  Xm  be  enforceable  by  proceat  of  law  against  all  nro 
^tmeJ"""  """  '""'  ""■•"""  *""•  ■""«>»•«  POMMB  or  be 

,„,  .1    n.hin'  '*°'"?fl  '"  ""■  "°"°''  "^'  ""'"  "vallable  to  aatlat.  an, 

;p..,.    liability  or  Obligation  arl.lng  nut  of  .uch  contract  any  aewratc  Z 

perty  whlfh  she  ia  restrained  from  anticipating:  3-4  Ceo.  V.7. "s   s  ° 

r^nZ'^7"*^  CMtrartk-Wllere  a  married  woman  enters  Into  a 
contract  tor  necessaries  a.  agent  for  her  husband  she  cannot  besued 
thereon-and  the  Act  does  not  apply  to  such  contracts.     She  wa,  b"  d 
b.^ll  r  r^?,  """'  ■*"  "™  '"*"«*   (uncontradicted)   that  * 
fh  ,  r  """"""'»  '"'"^  authority  tor  dealing  with  the  plaintiff  a„d 
Iha    the  dresses  purchased  by  her  from  the  plaintiff,  whic^  were  T 
subject  of  the  action,  were  worn  In  his  presence;   at^d  It^o  ev  d™ 
is  g^ven  beyond  the   fact  that   the  goods  were   such  as  are   us^  al  v 
required  In  the  department  of  domestic  life,  which  th^wTte  una 
manages  and  the  lady  gave  her  name  and  address  a.  that  Tt  a  ma?r   d 
woman  living  with  her  husband,  the  presumption   is  that  she  a 
TJ^,  ,  ^^    ■  ""'?'  '"'"  ■'™''"P"»n  '8  rebutted  by  other  evlden 
iTJLl  '""""'"  """"«'•  «»^  Pl-l-tlff  knew  that  the  w  fe  had      r 
husbands  authority:  see  Pa,ui*  v.  Beauclerk,  1906,  A.  C.  Hi 

t.rlUr'""''.."' °''  ^""'  ""  """»  »«"'"»'  "'»  "ffe  for  money  l^m  and 

?0  I  B   i,.""  9         '°  °'"'™''  "  *  =•  ■>■  "<:  =^^  '^''O'-'l""-  V.  MrOrr,^ 

As  to  contracts  n.ade  since  13th  April    1897   hv  >  m.e.Lj 

A  Judgment  against  a  married  woman  In  der.i.i.  „f  .„» 
defence  must  follow  form  No   110-  H  &  T  Pnr,!    «     "'appearance  or 

ffomlHonv  Pfrry  24  oJr  38  consented  thereto:   « 


The  separate  estate  of  a  married  woman 
expenses:  Re  Olibona.  31  Ont.  252. 


I  liable  for  her  funeral 


ad*e°brf"'"*;;rA.f::?*'"?-T^''."»  -  -""   "  sued   on 


»°£cT"       made   befor7"ma"rr;rgr7Xt7e"''L7„,''  """  ,"  ''"^''   »  «  ™""-«' 
m.de  before     there  1«  no  >,J^.„?     '  f""""   "e'^e   or  after   I3th   April,   18971 

Lvnrs    1894    ''  O    n    n    r7t.  ,      ™u'"tv.  iw/ro.  p.  48.i     linhinmn  \. 

:^m';hit'?^:^r£irsT---- 
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lBf»reMi«Bt  of  JadtiHaata  acaiast  m  MaFil>J  W«m«a.~AI- 
tboufli  married  women  may  dow  be  aued  as  femes  »olt:8  a  judgment 
recovered  agaiOHt  them  is  only  recoverable  out  o(  their  aeparate  pra- 
perty  Dot  subject  t^*  restraint  against  anticipation,  unlesa  such  restraint 
wu  imposed  by  themselves.  In  the  case  of  a  contract  entered  into 
before  13th  April,  1897,  both  separate  property  at  the  date  ot  the  con- 
tract, and  all  separate  property  thtTcafttT  acquired,  will  be  liable  to 
9»ttify  »ny  judgment  recovered,  prcrtded  it  ia  not  subject  to  any  re- 
stnint  agalnut  anticipation  not  imposed  by  herself:  The  Married 
Women's  Properly  Art  (R,  S.  O.  c    149).  ae.  A   (5),  Ul, 

In  the  case  of  a  contract  entered  into  by  a  married  woman  on  or 
itter  13th  April.  IS'J?,  otherwise  than  as  an  agent,  all  separate  pro- 
i«rty  which  gbe  may  at  the  time,  or  thereafter,  possess,  or  be  entitled 
to,  Is  bound,  and  the  contract  Ik  also  enforceable  by  process  of  law 
against  all  property  which  she  may  thereafter  while  discovert  possess 
or  be  entitled  to:  lb.,  sec.  ."»  fi  6.  c),  provided  It  has  not  been  subject 
to  a  restraint  against  anticipation  not  imposed  by  herself:  as.  5  (2).  21, 

The  form  of  judgment  against  a  married  woman  w»8  settled  In 
-V(0/(  V.  Morley.  20  Q.  B.  D.  132,  but  that  form  was  settled  prior  to 
the  fltatute  of  1897;  for  the  form  now  in  use,  see  Form  No.  110;  H.  ^ 
L.  Forma  Nob.  923.  924;  and  see  Brown  v.  Dimblehy.  1904.  1  K.  B.  28; 
S9  L.  T.  424;  DouU  v.  Docile.  .">  O.  W.  R,  414;  Qucber.  Bank  v.  Radford. 
10  P.  R.  619;  TurnbuU  v.  Fonmin.  !'»  Q.  B.  D.  234;  Kinnti^r  v.  Blue.  10 
F,  R,  46rj;  Vanuron  v.  Jfutlurford,  lb.  (520. 

Where  the  married  woman  after  the  contract  has  become  a  widow. 
t-uch  verbal  alterations  should  be  made  In  the  form  of  Judgment  as 
are  necessary  to  adapt  the  form  to  that  state  of  facta:  see  Uoftlaw  v 
Welch.  1899,  2  Q.  B.  419;   81  L.  T.  64. 

The  judgment  has  been  said  not  to  subject  the  married  woman  to 
a  '•personal"  liability,  but  only  to  a  "proprietary"  liability;  per 
Bowen,  L,  J.,  in  Scott  v.  Morley.  20  Q.  B.  D.  at  p.  128;  and  see  In 
r<' Hewctt,  1895.  1  Q.  B.  328;  72  L.  T.  60;  but  In  Holtby  v.  Hodgson. 
.-4  Q.  B.  D,  105,  it  was  said  that  this  was  only  a  short  and  com- 
pendious way  of  saying  that  the  judgment  must  be  executed  against 
her  property,  not  her  person:  see  also  Van  Wart  v.  Burland,  17  C. 
L.  T.  68,  and  McLeod  v.  Emigh.  12  P.  R.  45,  doubted  in  Re  Teasdale 
V,  Brady.  18  P.  R.  104.  The  Judgment  is,  in  other  words,  a  personal 
judgment  though  it  can  only  be  enforced  against  her  property:  Pelton 
V.  Harrison,  1891,  2  Q.  B.  422;  65  L.  T.  845. 

But  aemble,  a  married  wonmn  plaintiff  being  before  tJie  Court  as  a 
f«mc  sole  Is  liable,  like  any  other  suitor,  to  be  ordered  to  pay  costs,  and 
1  judgment  therefor  ought  to  be  against  her  generally,  and  not  limited 
10  her  separate  property :  see  Morris  v.  Frcfiman  and  other  cases.  $npra, 
p.  2f.O.  As  a  defendant,  the  costs  may.  and  genfnilly  nre.  ordered  to 
be  levied  only  out  of  her  separate  property. 

Where  a  married  woman  administratrix  was  ordered  to  pay  Into 
Court  money  admitted  to  be  In  her  hands  and  to  belong  to  the  estate 
of  the  Intestate.  U  was  held  that  in  the  absence  of  any  evidence  that 
she  had  committed  a  devastavit,  the  order  shou.id  be  in  the  ordinary 
form,  and  should  not  be  restricted  to  payment  ont  of  her  separate 
estate;  and  If  she  failed  to  comply  with  the  order  t'ie  Court  had  Jurli- 
lictlon  to  make  an  order  for  attachment  a^jair.s-  -icr;  but,  acmble,  if 
the  object  of  the  order  be  to  make  her  make  goo:;  .i  loss  occasioned  by 
ner  devastavit,  the  order  should  he  as  In  Scott  \.  Morley:  He  Turnlmll, 


Before  13t)i 
April.  ltiS7 


P.irifi  r>f 
jiidgmtnt 

st'Ht  Act. 


i 


48H 


Property 
not  lubject 
to  roitralnt 
on  antici- 
pation. 


Prop(»rty 
fjtijecl  to 
restraint. 


RULES   OP  COUBT. 

TurnMl  V.  k„IioI<k.  IMO.  I  eh.  180.  subjwt  to  momn.atlon  as  »bm. 
wbere  the  JiaUllty  has  arisen  alter  13th  April,  1897. 

An  order  lor  arrest  should  not  be  made  under  Tlie  FnuduU,,! 
Dvtor.  Act  (R.  8.  O.  c.  831,  a.  3.  In  the  case  of  a  married  „„„a„ 
against  whom  a  Judgment  leviable  only  out  ot  her  separate  prZmJ 
has  been  recovered:  Doull  v.  Doellc.  4  O.  W.  R.  525.  ProP"tj 

7„'^n'°,  f"*'  '"■  '  '""'■'*''  ''°"""  '■  '"Wect  to  tho  provisions  o( 
7*f  Z).t.(.io„  rour,.  J,.,  ,R.  8.  O.  c.  63,,  s8.  191,  192,  rel^ng  ,„  jLj 
nient  summonses:  see  UrLeod  v.  EmigK,  s.pro,  p.  48;.  Avl,;foZ,o 

116  I..  T.  Jour.  467.70:  and  Re  Steu-art  v.  Edu,ar<t,.  11  o  I,  R  "U 
There  Is  no  power  to  commit  a  married  woman  tor  refusing  to  att',.„d 
to  be  examined  upon  a  Judgment  summons,  even  though  her  ref,  ,a1 
amounts  to  wilful  misconduct:  lb. 

With  regard  to  all  her  property,  other  than  that  settled  tn  i,., 
separate  use  with  a  restraint  on  anticipation  not  mposed  by  her»' , 
lust  rr    "^T'  ",  """■'•'"''  "''°"'"  '^  """  "•  "P  "ratragL"""    ', 

deft;"sr^^'i\"- '  ''\r-'  '"* "  ^«»  -'  --■a^^-'her:,^,  ■ 

death  bind  her  personally  to  pay  the  debt,  as  If  she  were  a  /,.,„,•  ,„"  , 
the  time  of  Its  recovery:  Pellon  v.  UarH>o„.  1891,  2  Q  B  4"-  /'  t 
Hewett.  1893.  1  Q.  B.  328.  '  ' 

As  has  been  already  mentioned,  separate  nrooertv  whl^h  1.      , 
o  a  restraint  on  anticipation,  la  not  "separatrpCrtru^n  whS," 
ment  o?  hT  ""'"^  '""'""  •"'"  '■'""•'"'"  <'«1««  undr.nrsl  1. 

..^»o»,  17  ch.  D.  454:  ..'r;^^',  *  fs  ^^:^^vz::4% 

Howard    1900    2  o    n    7qj  .    r.  .  '         ^'  ^-  "■*•  Barnilt  v. 

CoOlccrt   1894   2  on  ^Gor  ,    ,,  ""^  "'  ""'  Ixagment:    Hood-B„rr,  v 
1B7     w„L  »  ^'  '•  ''°""''  '■•  "'■riot.  1895,  2  Q   B    21-'  7?  I    T 

67    ^-""•S^-y.  «,-r.;ot    ,897,  A.  C.  177:  UKu;,eJ\M:^Jl  \m. 

ment  of  a  receiver    aS     no,  T°'°"'  "'"  **  '"^'"'^  "^  ">'  »•■""""•■ 

...;.£'T.':s"5  s.rr;.';vs„",';;  ;;."■  —-.*".■■" 


^g^«e;^jS': 


fs3'?*f;*'i?<3Si»;S>/ftii*t'iJ^sijass:'f^^  5a 
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Tll«  Act  iB  enUrilDK  the  capacity  of  a  married   woman  to  Uke  Bait  »9. 
property,  as  her  separate  property,  hati  chanced  the  former  rule  In  „- 
wpect  to  a  gift  to  a  huaband,  hia  wife,  and  a  third  party,  ao  that  ii  "'con-*" 
now  the  husband  and  wife  do  not  take  one  moiety,  and  the  third  ^"J'*"^"*  'o 
party  the  other  moiety,  but  each  ukes  one-third:  Ilr  March.  24  Ch.  D.  i'S'lnd  'm 
222;  Re  Diion,  42  Ch.  D.  306;  He  Wilson  d  Imnndeacvnt  Litlit  Co.,  20  l""' 
Ont.  897;  Tliornley  v.  TItornlel/,  189^!,  2  Uh.  221);  US  1..  T.  11)1);  He  Jefflm. 
.VuMCK  V.  Jeeerf.  136  L,  T.  Jour.  143;  but  see  He  .lupp.  39  Ch    D   14s- 
5»  I.  T.  129,  and  11  C.  L.  T.  87,  163,  loT;   13  C.  L.  T.  177. 

Judgment   againtit   a   widow    on   a   contract   entered    Into    hv   her  Form  of  judif- 
dorlng  coverture  must  he  according  to  the  form  settled  In  scoll  v.  '"'"'."?■'""« 
Morlqi.  as  modlBed  In  Form  No.  110,  and  not  In  the  ordinary  form  "."'.r 
u  though  8he  were  a  feme  sole;  Softtaw  v.  Welch.  1899.  2  Q.  B.  429; 
but  It  may  be  enforced  against  property  acquired  after  the  death  of 
her  husband:  Doull  v.  Doelte.  10  O-  L.  R.  411.  provided  It  was  not 
during  roverture  lubjert   to  a   restraint   u,ialnit  anticipation,   which 
during  coverture  would   have  exempted  It   from   liability:  Brown  v. 
[hmbleby,  supra,  p.  486. 

The  restraint  on  anticipation  though  suspended  on  a  married 
»«nan  becoming  discovert:  Jn  re  Wheeler's  Settlement,  1899,  2  Ch. 
T17:  revives  on  her  sabsenuent  re-marrlage:  SfrouiJ  v.  Edtcartit  77 
L.  T.  280- 

The  execution  by  a  married  woman  of  a  generiil  power  of  appoint- 
ment by  will  makes  the  property  appointed  liable  to  meet  her  debts: 
ne  Marriei  Women's  Property  Act  (R.  S.  O.  c.  149)  s  9;  He  Ann 
1894.  I  Ch.  549;   70  L.  T.  273. 

A  writ  of  sequestration  against  the  "  estate  and  eSects  "  was  held  Eietmion. 
10  be  In  proper  form,  liut  It  only  operates  on  separate  property,  not 
anbject  to  any  restraint  on  anticipation  as  above  mentioned  ■  Hyde  v 
Hyde.  59  L.  ■[.  529;   .'itl  W.  li.  708;   Hood-Barr,  v.  Calhenrl.  rte..  supra. 

p.  48fi. 

The  property  liable  may  be  nached  m  execution  In  the  usual  way. 
as  m  the  case  of  any  other  judgment  debtor:  Border  v.  Westover,  5 
"nt-  121.2;  Lauson  v.  f.(ii,itaic.  :;  Ont.  .\pp.  77;  and  see  Perks  v.  JfxIrcii 
1^  .\.  1SS4.  64;  Re  peace  v.  iroH.r.  24  Ch.  D.  405;  and  a  direction  in  a 
judgment  that  an  inquiry  be  made  as  to  separate  estate  exigible. 
torn  not  authorize  the  eiamln  .tlon  of  any  person  other  than  Hi. 
oentor  or  other  person  examinable  under  Rule  580,  cl  ><•,.:  Hood-Barrs 
1   Ueriot.  Sx  p.  BIyth.  1896.  2  Q.  '.s.  338. 

Aats.aaptiKi  Torts.— A  married  women  Is  liable  to  the  extent  of 
ner  separate  property  not  subject  to  any  reatrslat  against  anticipation 
•^  above  mentioned  for  her  ante-nuptial  torts;  and  her  husband  Is 
also  liable  for  5uch  torts  to  the  extent  of  all  property  whatsoever 
MonginK  to  his  wife,  which  he  shall  have  acquired  and  become  cn- 
m.a  1°'  V.™  '"'  ""rough  his  wife,  after  deducting  any  payments 
r.V«7  ■  ""''  ""''  ■'"""  '""■  ^'^'•^^  Judgment  may  have  been 
MM  ^de  rc.-overcd  against  him  in  any  legal  proceedings  in  respect  of 
Mr,  ^TK  '""°''  "h'si'lPtlal  debts,  contracts  or  tor's  or  post-nuptial 
ions.  The  ^f„rried  Women's  Property  .Irt  (R.  S.  O.  c.  149).  3.  18  (1 1 ; 
a«  to  whether  he  is  liable  to  any  greater  extent:  see  /().».  4  .2); 
Holnested-8  Slarricd  Womens  Property  Act,  pp.  I.  47.  48. 

llabfe'Vr.K'"'*'  '"*•  •'  **•"«•"•  WomMi.-A  married   woman  is  Action- of 
"able  to  the  extent  of  her  ,.fp:,r<,t.  property  ss  ,fofssa!4   fsr    her  '"^ 
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portuupital  tort»:  .nd  her  hu.band  I.  also  ll.bl.  Ih.rffor  to  the  „„, 
«..nt  H,  ho  ta  .!«,  |l.bl«  for  her  ahtc-nuptlal  tort.:  .ee  R  8  o  c  ,« 
|»o  18  ,1,.  hut  It  w..  h.Id.  undor  the  Act  of  1(172.  that  tha  hi 
band  «.  not  a  propar  party  to  th,  action,  hut  that  the  w  fe  wa,  ,„ 
he  .oed  alone,  and  that  her  liability  waa  not  dependent  n,^n  her  w^. 
Ion  of  .eparal.  eatate:  Amer  v.  Foeer,.  31  C.  P.  ,95:  C*"v^,w 
O.-.T.  ..pro:  but  ae.  Le,-  t.  Hoplcin..  20  Ont.  •««.  Thi.  eeem,  „  be  l' 
accordance  with  the  opinions  expr«i«d  by  Hagarty.  c  J  ?n  .'°„t  , 
ff«.pj  29  C  P.  609.  spragge.  C.  In  J/rFa«a„??T  iu^»;  ",  n°  so 
and  W  l,on.  J..  In  IVd^ncr  V.  Jrff,r,on.  37  Q.  B.  577,  578  but  uade;  h' 
pre«:„t  Act  the  huaband  and  wife  may  be  aued  JolnUy,  or  the  wife  li 
be  aued  alone   tor  torts  committed  by  her  after  mI^^,'Zol^T 

«iaj.  20  Ont.  666.  and  overruling  Amer  v.  Koi/prs,  31  c.  P.  196. 

Where  the  aotlon  Is  against  both  husband  and  wife,  they  cannot  mil 
Id  re7:^''"  e'tn-^h  ^-^  ^T'  ■""«'>".'-»<'  l' "be  ™' 
'•92  90  IT  T,K  l  /"""^  *««-«•»  V.  Kaye.  1904,  1  K.  B 
Ir,   ,Z,  ',  I    "*"  "■"•  ""•  «*"•'>«<  "5  at!  inconsistent  defesie 

«„,;'"  "^  ■"'*'"  ■''"""'■'^  ■>«  '^  "  '«««rded  under  the  OmlA.! 

In  acUona  by  a  married   woman   for  a  tort  suffereil   by  her    „i. 
Acre"?!'-,    rtu';".'?'"'^'*  °""'-  ""  ""^^  »■»•  -™^'"      ' 
r.   P.   199;    but    under  the  present  A.l  It   would   seem  that  the  .«, 
may  sue  alone:  Welmn  v.  Wte.to,,-,  vj  Q.  B.  D    784     SmI  v    „  ' 
IS^Cnt.  70:   ne  M.me,  Wc.m;  P,op,rt,  ^^  ,R  's    a     .  nf,    I 


(iii)  Partners,  etc. 


What  »re 
flnuK  within 
the  Rule. 


R„^V.,",  ***  ^-^''-Thf  following  Rules,  105-108.  form  a  code 

lue  view  or  Fry,  L.J  .  In  Heincmann  v.  Hale,  1891,  2  Q.  B.  90. 

These  Hule.  In  elTeot  merely  furnish  a  convenient  way  of  oroceed 

ag  by,  or  against,  the  Individuals  who  conMltute  a  Arm    by  enabS 

them  to  su...  or  be  sued.  In  the  name  whl.h  they  have  adapted  ?or  Im". 

ness  purposes.     A  plaintiff  Is  thereby  enabled  to  reach  tn"^  the  Srs": 

ee  ;,^,e;';r.T6>  "/."^  """•  ""'  "«'  ""-^  -rt^m  ",rcumrn'.. 

.lre?'l'n  ^ch'c.r",,",!"?'"  """  '"'""''''»»>■  "  the  plaintiff  s„  do- 
be  enti  led  ,„  haT.'  .  ..'""  °°'  ""  ""  ""^  ""'«■■».  '""^o  -"«'  ■■'«■ 
nVn   56,.  „„rt  r  '  ""'■''  ""  <"'"■'"'"■"» ^  «"<•  note  to  ,,■„;,• 

net's  wl'    be  a  h»r ','"""'  ,"'"'""'"'  ^«"""'  '"■"«  ''■■1>'  ->f  th.  „...-,- 

:z  ::iTot:'oVi  ztz'^-  '-^  "^^  — « "-  --^  -" 

Jour.  ..I,-!:  fHantHel/t  :    RMavt.  r,  T.  T,   H    BSB 
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Ai  to  wiMther  tradM  unlona  can  be  lucd :  ere  Tall  Tale  Uy.  v.  BitolM. 
Amaigamatei  Society  of  Hailicay  Hervantt,  1901,  A.  C.  426:  85  L.'  T. 
147;  and  other  raiaa  noted  under  Hule  T5. 

See  alM  as  to  general  «coi)e  of  the  Hulri:  Law  Quarterly  Mag    yol 

(im).  p.  53. 

iOO.  Any  two  or  more  persons  (whether  British  sub-  p.nn^r.hip 
JMts  or  not  and  whether  residing  within  or  without  On-  '™"„'r.nd 
tario)  claiming  or  being  liable  as  partners,  and  carry   "'"""' 
iBg  on  business  within  (Jntario,  may  sue  or  be  sued  in  the 
name  of  the  firm  •€  which  such  persona  were  eo-partners 
nt  the  time  of  the  accrning  of  the  cause  of  action.    C.R. 
222. 

Follows  in  BUbetance  Eng.  R.  1891,  O.  48a.  r.  1. 

The  words  In  braekett  are  not  In  the  English  Rule,  and  have  been 
inserted  to  make  clear  what  seems  also  to  be  established  by  decision 
to  be  tlie  meaning  of  the  Eng.  Rnle;  see  t7rant  v.  Andernon.  1892. 
1  Q.  B.  108:  Worcf»(«r  Banking  Co.  v.  Firbank,  1884.  1  Q.  B.  784: 
.>*<TiftfTd  V.  Hir»cA  rf-  Co..  45  Ch.  D.  ^31. 

It  a  Urm  Is  sued  aa  such,  servlie  may  be  effected  either  upon  any  soopp  <,( 
one  or  more  of  the  partners,  or.  at  the  principal  place  of  huslnees  **"'*■ 
ol  the  partncrnhip,   upon  any  person   having  control  or  management 
If  the  business.    The  partners  are  to  appear  Individually  In  their  own 
Minea  but  all  subsequent  proceedings  go  on  In  the  name  of  the  Urm  ■ 
««/<•    IdL'. 

After  judgment  against  the  firm,  execution  may  issue  as  provided 
in  Rvlfs  105,  IM. 

The   Hul'-  only   covers   the  case   of  two   or   more   itersons  trading  Indlvidunl 
as  a  Urm.  it  doea  not  authorize  a  single  person  carrying  on  buslnesa  '"rj"""  •» 
In  llie  name  of  a  Arm  to  sue  in  the  firm  name:  see  Lang  v.  Thomp-  il?m         '"  " 
w«.   16  P.   n,  .lir.:    m.   Oobnin  v.  Hoycrmmn.   1S93,   2   Q.  B.   n    96; 
Umiu-n  V.  Camhcfon.  !3  Q.  B.  D.  526.     He  may  be  sued  in  the  name 
or  style  under  which  he  carries  on  bnsincas.  under  /ftile  108,  but  must 
sufr  in  hiH  own  name:  Lnnraahire  v.  tiprvtator.  29  O.  L.  R.  293. 

'•*•»*  P«rt»m.--This   llHlr  applies  though   one  of  the  partners  Int.nt 
Is  an  infant:   Harris  v.  Bfnvrhamp.  1893.  £  Q.  B.  534;   see  Re  Beoii-  '•"""■ 
'•hamp.    1.194,    1    Q.   n.    1:    but  the  Judgment  should  be  expre.sed  to 
'«■  either  against  the  hrm  "  other  than  A.  B..  an  Infant."  or  possibly 
•Wlnst  the  other   partners  by  name:   7», ;  and  Lovell  v.  Brnuchiimp. 
■'I,  A.  r,  W7:  see  [ip   firj,  i;i:::  but  see  Rule  102,  and  notes  to  Kale 


Canylac  •«  Aialaeu  Witkla  O«t»rto."— Under  the  pre-  c  rryinic  on 
»™i  Huh  a  the  test  of  the  power  to  sue  a  Brm  by  Its  Urm  name  is  bti.in,..., 
«hMhor  or  not  it  "  narriea  on  buslnesi  within  Ontario":  per  Lord 
Davcy  in  IVorcesdr  Hnnkino  Co.  v.  Firtnnk.  1S94.  1  g,  B.  p.  790. 
'^  that  tix-  Rule  has  no  application  to  actions  Iiv.  or  against. 
■  'orcign  9rm  not  carrying  on  business  within  Ontario,  the  mem- 
i-^rs  of  whit  a  are  domirtled  and  resident  out  of  Ontario,  even  though 
»  l«rtner  be  tmporarlly  within  and  served  within  Ontario:  .Igar 
V.   ^luffBiiiB     35    s„i     jnj...     ,si;    Or^pf?    v,    .A}}.i^r=^-^.    1592.    1    Q     3 
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tirm  as 
plaintiff. 


Defendants. 


RUUtS  OF  COURT. 

Ji»*  m'"  Ta  ?M°"'  °'  """'"^  '*■'"■"""'  *■"*'"' ''°-  '•  '^" 

•ctm*  bu.l„.«-  «e  Xcl,on  v.  iew,  9  O.  L.  R.  60.  62,  .nd  H„,e  •" 

A  pl.c«  o(  buUiKM  fa,ld  In  th.  name  of  th.  Ann  In  charm  of  a 
"Vlr-.."  '"""•"••  "»""'  •«■>'  '»  >»  -"o-ry  ™  bring  the  S  ,„ 
wlthlr.  .h.  n„.nln,  o(  tbi.  Rule.    R«nl.r  vl.lt.  t.OnUrioto  S™ 

«ltmn  thi.  Hule;  .«,  gi,ffl«,o,  ,.  R„5„,      ,9  R    283;   70  U  T    ,«- 

whe  ber  .  pi,      _t  bu.lne..  1.  n«„„ry  except  to  .ff.ct  Vub,iLuo7. 
wrvlce  on  anager  provided  for  by  V.V101  '"""Uutlonal 

.hA™"''  '     ."'"'  ""'"'P'  ■»  fon.ldere.l  ..  carrying  on  bu.lncs.  „f 
»uc^clr,.„n..t.nc,.  ...ted,  but  .be  /orTr' Lt".e?e  beTnoT"': 

™ni:r:  ';zr";!™,:rr^-^?  ::Zbt  r:-^",."r 

'Ut-a^br^nT^r'eMr^'X, r-'ey^    rai°nrr    '    I 

t';t.  trc,  i»i)..  I   K.  B.  342:  see  also  y.Json  v    ^,„i,  .,„,„„ 
orde"     Z["  ;r^o"'n"'."'  '"  .'^™'  *'"""  ""'  J""«»'-««»  «  -Mat 

33  Ch.  U.  S04.  "*  "'"'  '»*">e  V.  Ooorf„,.i 

See  also  notes  to  Rulet  23  24   toi 

forrtgrirm^T^m,",,?*""*"*"-™"   '■"»>"1"al    memberB   of   a 
orMgn  nrm  may  .1111.  It  i.  pre.umed,  be  sued  lolntlv   iu  any  ra«e  wiM, 

nules,  i->:'i».    iB.ii.   1  g.  B.  vi04.  under  the  (orniir 
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n«  coirMpondenU  in   New  York  of  an  Ontiirio  firm  of  brokwt.  lutoioi. 
who,  la  certain  tranMctlons,  share  proflts  with  ih«  Ontario  arm,  art- 
notth«rfb7  partner!  of  that  flrm:  Ityrkman  v.  Itnnffotph.  20  0.  L.  R.  1. 

Where  a  foreign  flrm  carrlt-B  on  buHhifes  within  Ontario,  that  ilr- 
cumttaBoe  nakea  It  under  the  ffulm  subject  to  the  Jurlf<dlr'tlon  of 
tkfl  Court,  apparently,  whatever  the  rauae  of  actloa  may  be,  and  It 
will  not  be  neceaaary  to  bring  the  case  within  Hule  25,  nr  to  obtain 
leave  to  laeue  the  writ  niinlnHt  the  firm:  Huh^  lOi;  Wmi-nrr  Bank- 
ing Co.  \.  Firbank,  18!i4.  1  Q.  B.  7S4. 

The  writ  when  Issued  however  mu«  bt?  aervpd  according  to  sonip 
oae  of  the  modes  prescribed  by  Rule  lOl.  otherwise  the  service  will 
not  be  Buflfclent  to  bind  the  flrm  and  nupport  a  Judgnit-nt  against 
it.  which  is  the  onl>  form  of  Judgment  obtainable  In  such  an  action: 
see  ftuhs  lO:;,  104,  10:>.  Substitutional  Ht-rvk-e  in  modc'a  nut  prt'scrihi'd 
by  Ruh-  101  I'annot  \te  ordcrrd  :  Wnr<  rster  ftanKinfr  Co.  v.  Ftrbnnk 
1D94.  1  Q.  B.  788. 

rrom  the  refei'enc«  to  thi-  time  of  the  aitrulng  of  the  cause  of 
action  in  this  Rvtv,  and  from  th^  *laune  as  to  dissolved  flnna  In  KuJc 
101,  It  ftouUl  set'in  that  a  firm  dissolved  before  action  may.  nevprthe- 
lesB,  SUP  or  be  suid  In  the  flrm  name,  but  In  the  c-aae  of  dt-ft-ndants. 
f  the  dissolution  was  known  to  the  pl:ilntlff  at  tho  time  of  thp  Issue 
VI  the  writ  all  of  the  partners  within  the  iurlsdlctlon  sought  to  be 
made  liable  must  be  Individually  served:  »««  ItuU-  101;  Fisher  v.  Lin- 
tun,  js  Out  :?22. 


1 


In  the  name  of  the  flrm  they  must,  vin  the  demand  of  the  defendant.  >>y  p*T^r,er^ 
disclose  the  namis  and  idiu-e  of  residence  of  tho  partners:    Ruh-  14; 
see  notes  to  that  Itutf. 

The  nameft.  surnamea,  additions  and  residences  of  the  partners 
composing  Arms  for  trading,  manufacturing  or  mining  purpoHea  in 
'Ontario,  and  the  name  In  which  they  carry  on.  or  Intend  to  carry  on 
bu.iineBE,  are  required  to  lie  rcglstersd  in  the  registry  olBce  of  the 
nsiatry  divitlou  in  which  they  carry  on  busineHs:  see  The  Partnership 
KeslatrutioH  .lit  IR.  S.  O.  c.  139).  as.  2,  4. 

For  a  form  of  notl<-e  of  motion  for  a  statement  of  the  partners  under 
this  «wJf  and  a  form  of  order:   see  H.  ft  L.  Forms.  N'os,  103,  104. 

The  order  for  the  statement  cannot  be  enforced  by  attachment 
under  Hule  .ir,3:   Hie  v.  Srinr.  24  W,  R.  322;  35  L.  T.  341. 

101.  Where  person.s  ai-e  sued  as  partners  in  tlie  name  .s,,vic.  ot 
of  tlie  firm  the  writ  shall  be  served  eitlier  upon  any  one  l!e'7(t,.5M  ' 
or  mine  of  the  partners,  or  at  tlie  principal  place  within 
Ontario  of  the  business  of  the  partnership,  upon  any  per- 
son having  the  control  or  management  of  the  partnership 
liiisine.ss  there;  ami  such  service  shall  be  deemed  roimI 
service  upon  the  finn  whether  any  of  the  memlters 
thereof  are  without  Ontario  or  not,  bnt  in  the  case  of  a 
imrtiiership  whidi  has  been  dissolved  to  the  knowledge 
nt  the  plaintiff  l.-fore  actiim,  the  writ  of  summons  shall 
'«'■  sf-i-\(.i"i  ii|,„n  every  person  within  Ontario  sought  to 
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■•to  111. 

Nntieo  of 
<-«Ii«rliy  la 
whItliR 
pprkun  in 
■rrvfd. 


Poreign 
llrtnt. 


Firm 
tlitRvlv«d 
btlortt 
trilon 


Mode  of 
••rvlco 
offlms. 


BULI8  or  COURT. 

be  ma.le  liable.  Every  ,«.r«on  so  served  shall  l„.  i„ 
foniied  by  notice  in  writing  given  at  tlie  time  of  servi.e 
whether  lie  is  served  us  a  partner  or  as  a  person  liuvin.- 
the  eontrol  or  luanagenicut  of  the  partnership  busim-sr 
or  in  both  eliaraotcrs.    In  default  of  sueh  notic..  the  i«.r' 

c!R.\"rand''*"4'*  ''*'""''  *"  *"  ""''*''  "•"  "  '""'"'"^ 

Th.  Eol.  o.  48a.  rr.  3,  4.  Ii  to  111.  Hime  elTect. 
.  llr^'l^'^J".'"""'"'  '"  "''  ""'  """  '•  "'  •  »"<  "••■"•I  W«lnM 

™r.,i.";..r  o'rio"""" "-"  '»"•  '■'••  •"  • "--  "--""i 
bu.i:;:;:'%^jrr.Tr,.r.;r,;:r."  r„/°f:'^r'f,^'"''"' "° 

whom  niu.t  b,  senrcdi   ,,e  h.  t  U  Jud    Act    -j^i\^Z,.Zl 

xuurr ., co/v.l^;ltS„V;rt;Jc7'5  V-jTb  m' .'„?■,"  '■"'■ 

V.  riark.  1891,  ]  q.  b,  S52,  '  ""''  '■""'.'''" 

.0, 'sr-„r°j"jj;" it  ™r...*'i:e'T„;,''rt'jrr'""'' ""  '"■ 

Wvniiam,  1900,  2  Q.  B    698  ™   """''■   '"  " 

noX  '„'^:i'dr  it'u^Lf;:  r'p°/.t'„ert'rih?  s™-  -'■"■  -^■ 

infra.  '  '    '^''-  "•  2^''  """l  "  Serrfre  om  a  iinrf,,,,-,' 

JuaZ^„"t  a\aK"the  t"  cat'o'.ir'b^en?™"".-'  """"'  ">'  "™'  " 
partners,    and   the  DarlnTrfhin  .     enforced  against  the  survlvlni: 

B.    p.    718;    vo  r    ™      .„J  T'"-    ^""   "■   ■'»''«-•■""'■    '899,    1    Q, 

partner  die,  h.;,vee„  the  ■v^l'„''/,r'"'. '■"''''  "'"  """"'  ''■'""■=  "> 
•nd  Judgment:  /tppiJs  19  ""''  """  "■'"  °'  ""  ■'■'""'• 

undTrTb!,  :t.n°7  cS-  "a°7A 'r  ■  '^'^  """•"^  *■  "■  -"  ^■ 
made  a  secret  ass  gnmen't  of  hf'  *'^»™""'=''-  '■>"  "■««  days  later  c. 
t«o  days  th,reXn™ore  the  anntr'  '"  '"'  """■"«»  "•  "•  """ 
was  served  with  a  wrF  n  an  ^^?™  ""I""'  ""  »"'<'  """"I'-  ''• 
name,  of  which  proceed  ngs  S    .^         '*"'"'  ""'  "™  ">•   I"  f™' 

v..e  wa,  ^oo.:ni.Tz,i::'nr.z::r^'^'\',r' "" '- 

on  business  within  Ontario.'  '        ■   "'  "  ''™   "  carrying 
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Is  tbc  cue  of  M  action  MBlnit  a  foreign  flrm  at  ti  firm,  or  imto  loi. 
ifHiDit  a  flrm,  iom«  memberi  of  ahkh  do  not  resldo  within  Ontario. 
lefvfrr  muit  be  (ffectcd  an  in  thin  ItuU-  nientluru>d.  and  In  tbe  caae  of 
I  flrm,  DOD«  of  wboae  metnberi  realde  within  Ontario,  no  other  mod* 
of  lutatKutlonal  tfrvkf  tban  upon  tbe  manacer  as  mentioned  In  this 
Hule  Is  authorlied:    Wurrvhttr  Banking  Co.  v.   Firbank,   1894.  1   Q    B 

:m;  :o  l.  t.  4«. 

It  do«i  not  ■eem  to  be  clear  whether  a  partner  wiibln  Ontario  majr 
be  wrvf'il  for  the  firm  under  this  Itule.  by  lervlng  bim.  not  pereon- 
aJIjr,  but  ■ubMltmionally:  nee  ShUUtit  v.  Chua.  W,  N.  1883.  208: 
Cmifdtn  V.  Jnrkion.  'A  T.  L.  R.  8r>0;  WorontiT  Banking  Vo.  v.  tirbank, 
im,  1  Q.  B..  at  pp.  792  and  790;  and  TO  L.  T.  p.  445.  Where  a  partner 
li  only  lulwtltutlonally  served,  It  Is  doubtful  wbethfr  execution  could 
i^sue  acalnst  htm.  without  leave,  If  he  does  not  appear  In  tbe  action: 
ittJavkMim  V.  Litch/Uld.  In  note  to  Hule  loO. 

■eirlee  om  •  Fartmor. — A   service  within   Ontario  only   Is   what  >*<'rvi<.><,r<  » 
U  contemplated :   see  last  clause  of  Uulc  106.     Service  on  a  partner ''•'"'"':'■   '" 
[emporarlty    within    Ontario    will   probably   suffice:    see   PoUexfen  t.    "  *'  " 
Hibton.  18  Q.  B.  n.  792;  Shephrrd  v.  Hirnrh  rf  fVj.,  4."  Ch    H.  2:tl.    TheSf 
rates  are  probably  again   authorities  on  thii   point   though   decided 
under    the     repealed    Hulca     and     overruled     In    Wmtrrn    v,    Perrx, 
I89I.  I  Q.  B.  304,  for  reasons  not  applicable  under  the  new  Rulei. 

The  words  used  in  this  Rule  are  "  be  served  on  any  one  or  more  of 
partners,"  without  any  exprtiss  qualification  that  tbe  partnert. 
Brrved  must  be  within  the  Jurisdiction,  but  aa  under  the  old  Hutcs 
It  was  held  tfaat  words  equally  unquallfled  must  be  confined  to  per- 
loDS  wltbtn  the  Jurisdiction  of  tbe  Court,  tha  same  rule  of  cunstruc- 
[lOB  Will  probably  be  applied  to  this  ItuU::  see  Hussvlt  v.  Vamheforl. 
23  Q.  B.  D.  526;  Ht.  Oobain.  ftc,  v.  Hoyermanng  Aoencj/,  1893,  2  Q 
B.  102;  Rule  105. 

Furthermore,  aervli-e  out  of  Ontario  Is  regulatfJ  by  h'<li  2o:  see 
nuteii  to  that  Rule,  and  by  the  terms  of  Uulc  101,  leave  to  l&sue  a 
writ  Is  not  neceasary  as  against  the  members  of  tba  flrm  who  are 
out  of  Ontario,  which  may  point  to  a  service  not  requiring  to  be 
KTutlnlzed  under  Rule  25.  by  reason  of  the  service  being  within 
Ontario:  see  also  tha  last  claufhe  of  Rule  106. 

In  a  case  within  Rule  25  an  order  may  be  made  for  service  of  any 
individual  partner  so  as  to  reach  assets  of  his  In  Ontario  under  Rule 
103  (see  last  clause  of  that  Rule);  but  such  service  will  probably 
only  bind  the  partner  served:  see  Rusaell  v.  Camhefort.  and  other 
eases  aupra;  and  It  would  seem  that  sm  h  an  order  can  only  be  made 
igalnst  partners  Individually  defendants:  see  Rule  105  (2>.  and 
bobion  V.  Feati.  1891,  L'  Q.  B.  9J;  and  gua-re  whether  any  order 
binding  upon  f^e  firm  can  be  made  other  tban  for  service  of  all  the 
partners:  lb.  If  all  partners  are  to  be  served  out  of  the  Jurisdiction. 
Qo  object  Is  gained  by  suing  tbe  firm  by  its  name  rather  than  the 
partners  Individually:  see  ;>(T  Limlhy,  L.J.,  in  WrsttTit  v.  Pinz,  isyi 
1  Q.  B..  at  p.  214. 

If  the  person  served  as  a  partner  is  not  a  partner,  the  service 
may  be  set  aside  with  costs  on  the  application  of  the  firm:  Nelton  v. 
PattoHno,  49  L.  T.  564. 

lerriee  on  Mui&ger. — Service  otherwise  than  on  a  partner,  i)n  sDian- 
must  be  made  upon  some  person  having  the  control  or  management  *{^!if„®l*jft 
&[  liie  partnership   business  at   its    principal    place    of    business     in  dnuHo^ 
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BUI.  102.        Ontario.     The  Bng.  Rule  adds  "at  the  time  of  such  service"  and 
that  must  he  the  meaning  of  this  Rule. 

The  BubatltutlonaJ  service  on  a  manager,  thus  authorized.  Is  good 
service  upon  which  to  ohtaln  Judgment  and  execution  against  the 
firm. 

As  to  what  constitutes  ■•  having  the  control  or  management  ot  the 
nartnershlp  business":  see  BaiUie  v.  Oooiitt'in,  33  Ch.  D.  601; 
Smo""  V  fla.e,  1891,  2  Q.  D.  83;  Ormt  v.  Anctcr.on  1892.  1  Q.  B. 
108-  Worcester  Banking  Co.  v.  Firbank,  1894,  1  «.  B.  ,84.  In  notes  to 
Rule  100  Service  on  a  receiver  or  manager  appointed  by  the  Court 
ot  the  business  ot  a  Arm  In  lliiuldation.  will  not  bind  the  firm ;  K, 
Flou-era  1897,  1  Q.  B.  14.  Where  a  manager  Is  served,  notlco  in 
writing  that  he  is  served  as  manager  must  be  given:  Rule  101, 

As  to  when  execution  may  be  Issued  against  partners  individually, 
see  Rule  105. 
«„,,™  The  notice  required  by  this  Bule  Is  for  the  pi;rpose  ot  enabling  the 

person  served  to  konw  whether  It  is  intended  to  charge  him  as  a 
partner  under  Rule  105,  and  to  enable  him,  or  the  Arm,  to  dispute 
that  he  is  a  partner.  It  he  is  only  manager,  and  not  a  partner,  he  need 
not  appear  where  the  notice  Informs  him  that  he  is  served  only  as  hav- 
ing control  or  management  ot  the  bminess:  Rule  103. 
Formot  For  a  form  ot  notice:  see  H.  &  L.  Forms,  No,  74. 

°°""'  If  served  as  a  partner  the  delivery  of  a  notice  to  that  effect  Is 

not  necessary;  the  Rule  provides  that  in  default  of  notice  the  person 
served  is  to  be  deemed  to  be  served  as  a  partner:  see  Telfer  v.  Dun. 
2  O.  W.  N.  1146. 

Where  the  notice  Is  that  he  is  served  as  a  partner,  or  where  no 
notice  is  given,  and  the  person  is  therefr-  deemed  to  he  served  as 
a  partner,  he  may,  and  probably,  it  not  a  partner,  should,  appear 
under  protest  denying  that  he  is  a  partner:  Rule  104.  It  he  does 
not  appear  under  protest,  or  otherwise,  it  may  be  that  execution 
may  he  issued  against  him  under  Rule  105  (c).  Probably  a  motion 
may  be  made  by  the  Arm.  at  any  rate,  to  set  aside  service  effected 
upon  a  person  as  a  partner,  where  he  is  not  a  partner:  Nelson  v.  Pm- 
torino.  49  L.  T.  564;  and  see  Gibson  v.  Lc  Temps,  infra. 

It  may  not  always  be  possible  to  ascertain  before  service  the  name 
of  the  person  in  charge  of  the  business,  and  the  notice  though  re- 
aulred  to  be  delivered  at  the  time  of  service  need  not  be  directed 
to  any  one,  and  need  not  contain  anything  but  the  notification  ol 
the  capacity  In  which  the  person  is  being  served  with  the  writ. 
.    .  Where  no  such  notice  is  given,  and  the  person  served  Is  not  a 

"r'nSlic"..  partner,  the  service  Is  detective,  and  may  be  set  aside  on  the  applica- 
tion of  the  arm:  Oitaon  v.  Le  Temps,  6  0.  L,.  R.  690;  but  not  after 
Judgment  has  been  obtained  after  appeara.ice  by  the  firm:  li. 

A  person  served  as  a  partner  who  denies  that  he  Is  a  partner  may 
be  examined  generally  tor  discovery.  It  it  turns  out  that  he  Is  not 
a  paitner  his  examination  cannot  be  used  as  evidence  except  against 
himself:   Telfer  v.  Dun,  supra. 

A  p,.r.n»        102.  Persons  sued  as  partners  in  the  name  of  the  linn 
otp.rtnerj.     ^jj^K  appear  individually  in  their  own  names,  but  all 
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subsequent  proceedings  (o)  shall  continue  in  the  name  »»■•"»• 
^f  the  firm.    C.R.  225. 

Sane  as  Bng.  (1891)  O.  480,  r.  5. 

(a)  Tbese  words  should  be  confined  to  "  subsequent  proceedings " 
bv  the  plalntlB:  Landman  v.  Button,  14  P.  R.  215 ;  in  lliat  case  it 
,'m  lield  lliat  a  defence  and  counter-claim  by  the  defendant,  individu- 
lUy,  Is  regular,  at  any  rate  In  an  action  against  a  firm  after  its  dis- 
solution; but  see  Ellia  v.  Viadeson,  infra,  p.  496. 

Apvcarance. — No  appearance  is  to  be  entered  for  the  firm.  Part-  Appearftncp. 
nere,  whether  served  personally  or  not.  must  appear  Individually 
•  Ittln  tie  tlma  limited  for  appearance  computed  from  the  time 
«(  >  valid  service  of  the  firm  under  Rule  101 ;  and  the  appearance  of 
a  partner  is  an  appearance  on  behalf  of  tJie  firm  so  as  to  found 
proceedings  against  the  firm  under  Rule  .17;  LyaaoM  v.  Olark,  1891, 
1  u.  B.  556.  Probabl)  an  appearance  under  protest  under  Kule  104 
will  not  be  sujnclent  for  that  purpose. 

Semftlc,  an  appearance  not  under  protest  is  an  admission  that  the 
person  appearing  Is  a  partner:  see  Davles  v.  .Indrc,  24  Q.  B.  D. 
598;  63  L.  T.  151;  Zucoifo  v,  young.  38  W.  R.  474,  under  the  former 
practice. 

Semftle,  also,  that  a  person  claiming  to  be  a  partner  may,  after  a 
service  of  the  firm  under  Bule  101,  appear,  notwithstanding  that  his 
claim  to  be  a  partner  Is  disputed:  see  RoUnton  v.  Ward  <(  Son,  36 
Sol.  Jour.  415. 

Where  defendants  were  carrying  on  business  In  the  name  of  a 
non-existent  limited  company  styled  "Liberal  Opinion  Limited."  and 
•ere  sued  in  that  name,  it  was  held  that  under  this  Sule  the  dafend- 
antg  were  bound  to  appear  in  their  individual  names,  and  that  an 
appearance  entered  tor  "Liberal  Opinion  Limited"  was  a  nullity, 
and  the  solicitor  so  entering  the  appearance  was  held  to  be  person- 
ally liable,  to  be  ordered  to  pay  to  the  plaintiff  all  costs  lost  by  reason 
ol  his  so  doing :  Siuimon*  v.  Literal  Opinion,  1911,1  K.  B.  966;  104  L.  T. 
'M;  but  an  appearance  entered  in  the  name  of  a  company  which  had 
been  chartered,  but  had  not  qualified  itself  to  do  business,  was  held 
mt  to  involve  the  solicitor  In  such  a  liability:  Camptell  v.  Taxicatt 
Termlli  Ltd.,  27  0.  L.  R.  111. 

Time  for  Appearaaee. — The  time  for  appearance,  where  the  writ  Time  for. 
is  served  on  the  manager,  and  also  on  a  partner  personally,  runs  from 
the  date  of  the  last  of  such   services:   see  Aldi'n  v.  Beckley.   25  Q. 
B.  D.  543. 

Soliator's  AntkoritT  to  Eater  Appeoiance.— Where  a  partner  soUcltor't 
lias  not  been  served,  but  an  appearance  is  entered  for  him  by  the  in-  authority, 
structious  of  a  co-partner,  who  has  been  served  on  behalf  of  the 
flrm.  such  appearance,  if  unauthorized,  will  be  set  aside  on  the 
prompt  application  of  the  partner  in  whose  name  it  was  entered: 
.Ifason  V.  Cooper,  15  P.  R.  418;  but  ordinarily  instructions  from  a 
managing  partner  to  defend  the  action  for  the  price  of  goods  sup- 
plied to  the  firm  in  the  ordinary  course  of  business  is  good  authority 
to  a  Boiicitor  to  enter  an  appearance  for  ail  the  partners.  Tumlinaon 
V.  Bronijsmith,  1896,  1  Q.  B.  386;  Court  v.  Berlin.  46  W.  R.  55;  1897, 
!  Q.  B.  396. 
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knee  except 
by  partners. 


Appearance 

iirutent  of 
person 
served  as 
partner. 


Wbere  one  partner  Is  an  Infant,  and  appears  by  a  guardian  h 
litem,  the  appearance  Is  proper;  Harris  v.  Bcauchamp,  1893,  2  Q. 
B.  534;  69  L.  T.  373;  but  as  to  the  form  of  the  judgment:  gee  noi*' 
to  HuJe  104. 

After  appearance  by  any  partner  the  plaintiff  cannot  sign  Judg 
ment  against  the  firm  until  the  defence  of  every  partner  appearing 
is  di^osed  of:  Adam  v.  Townend,  14  Q.  B.  103;  Jackson  v.  Litvh- 
fivUl.  8  Q.  B.  D.  474;  Munstcr  v.  Cos.  10  App.  Cas.  680. 

Defence. — As  to  the  effect  of  partners  severing  In  their  defence,  and 
not  raising  the  aame  defence:  see  Cropper  v.  Smith,  26  Ch.  D.  700;  51 
L.  T.  733;  and  Smith  v.  Cropper,  10  App.  Cas.  249. 

Each  partner  appearing  Is  entitled  to  put  in  a  defence  for  the 
firm:  Taylor  v.  Collier,  30  W.  R.  701;  BUis  v.  Wadeson,  1899.  1 
Q.  B.  p.  171;  80  L.  T.  508,  though  th«y  should  endeavour  by  agree- 
ment to  put  in  but  one  statement  of  defence:  ElHs  v.  Wadeson. 
supra;  Arnoldi  v.  Dawes,  2  O.  W.  N.  1019;  and  the  defence  must  be 
in  the  name  of  the  firm,  even  though,  pending  the  action,  the  Arm  Is 
dissolved  by  the  death  of  one  of  the  partners,  and  the  defence  Is  deliv- 
ered by  the  surviving  partner;  lb,;  but  see  Longman  v.  Hudson,  \i  P, 
R.  215. 

103.  Where  a  writ  is  served  upon  a  person  as  the 
person  having  the  control  or  management  of  the  partner- 
ship business  an  appearance  by  him  shall  not  be  neces- 
sary unless  he  is  a  member  of  the  firm.    C.B.  2'J(J. 

Same  as  Eng.  (1S91)  O.  4Sa,  r.  6. 

An  appearance  by  a  person  describing  himself  as  manager  should 
be  refused  by  tboiofflcer  unless  it  is  under  protest  pursuant  to  Rule 
104. 

This  Rule  assumes  that  the  person  served  will  be  notified  as  pro- 
vided by  Rule  101  that  he  is  served,  not  as  a  partner,  but  as  a  per- 
son having  the  control  or  management  of  the  business.  If  such  notice 
is  not  given,  then  the  person  served,  although  he  be  In  fact  only  a 
manager,  Is  to  be  deemed  to  have  been  served  as  a  partner:  Rule  101, 
and,  as  such,  may  be  found  liable  to  execution  under  Rule  105  (1)  c, 
and  therefore  in  such  a  case  an  appearance  under  protest  und?r  Rule 
104  Is  necessary. 

104.  A  person  served  as  a  partner  may  (1)  enter  an 
appearance  under  protest,  denying  that  he  is  a  part- 
ner, but  such  appearance  shall  not  preclude  the  plain- 
tiff from  otherwise  serving  the  firm  and  obtaining  .iudir- 
ment  against  the  firm  in  default  of  appearance  if  no 
partner  has  entered  an  appearance  in  the  ordinary  form ; 
or  (2)  enter  an  appearance  not  only  denying  that  he  is 
a  partner,  but  also  disputing  the  plaintiff's  claim.  C.H. 
227. 

Same  as  in  Eng.  tl891)  0.  48o,  r.  7. 
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l<ayw.— For  a  form   of  appearance  under  protest:    see  H.  A  L.  Bat*  104. 

Fonnfl  No.  107. 

C»t«itlBK  D^«l  of  F«rts«ri]ilp.— If  the  plaintiff  Insists  DenUt  of 
that  the  person  served  ta  a  partner,  he  may,  It  would  aeem,  move  p*rtneMhip. 
In  chambere  to  strike  out  the  appearance,  shewing  that  the  person 
I  appearing  la  a  partner;  upon  such  a  motion  probably  an  issue 
miy  t>e  directed  to  determine  the  question :  see  Worcester  Banking 
m.  T.  Trotter.  3  T.  L.  R.  709;  and  Dai-is  v.  Morris.  10  Q.  B.  D.  436 
leases  of  an  Issae  directed  under  RuJe  105).  This  course  will  pro- 
bably be  expedient  where  there  Is  no  other  means  of  serving  the 
Arm  pursuant  to  Rule  101. 

Bc-mftIm  •<  Fim.~The  plaintiff  may  leave  for  decision  In  the  Ke  «prvice 
action  (probably  under  Rule  105   (2),  when  execution  Is  sought)  the  "'  ^'^■ 
question  whether  the  person  served  Is  a  partner,  and  may  serve  the 
writ  In  some   other   way  pursuant  to  RuJe  101,  so  as  to  bind  the 

flrni. 

Whare  an  action  was  brought  against  a  firm,  and  one  of  the  part-  Dt-fpncr. 
Ders  Indlvidu^^y,  and  the  pa>'tner  alone  appeared,  but  separate  defences 
were  afterwards  delivered  by  the  partner,  and  the  firm,  It  was  held 
that  the  defence  of  the  firm  could  not  be  struck  out:  Taylor  v. 
ColHerd  Co.,  30  W.  R.  701;  W.  N.  1882.  83;  51  L.  J.  Chy.  853.  The 
firm  Is  sued,  though  appearance  must  be  by  the  partners  individually, 
and,  OS  regards  any  claim  against  the  firm,  the  defence  to  be  filed 
must  be  for  the  firm,  and  In  the  firm's  name:  Ellis  v.  Wadeson,  1899,  1 
Q,  B.  714,  720. 

Judgment.— If  one  of  several  partners  does  not  appear,  Judg-  -TudKment 
ment  cannot  be  entered  against  him  individually.  Judgment  if  re-  *«*'"*  """• 
covered  must  follow  the  writ  and  be  against  the  firm;  Jackson  v. 
Litchfield.  8  Q.  B.  D.  474;  Adam  v.  Toumend,  14  Q,  B.  D.  103;  (see 
the  discussion  of  this  case  In  17  L.  J.  324);  Firmtn  v.  International 
Hub,  S  T.  L.  R.  612.  But  where  one  -f  the  partners  Is  an  Infant, 
and  the  action  Is  on  contract,  the  judgment  given  a^Unst  the  firm 
should  expressly  except  the  Infant:  Harris  v.  Beauchamp,  1893,  2  Q.  B. 
334;  69  L.  J.  373;  Re  Beauchamp,  1894,  1  Q.  B.  1;  S.  C,  sub  nom.  Lovell 
y.  Beauchamp.  1894,  A.  C.  607. 

In  Munster  v.  Railton,  10  Q.  B.  D.  475.  11  Q.  B.  D.  435  (affirmed 
in  the  House  of  Lords,  10  App.  Cas.  680)  an  action  was  brought 
against  a  flm..  " R.  A  Co.";  R.  appeared  individually,  anc*  the  plain- 
tiff then  delivered  a  statement  of  claim  against  "  R.  sued  as  R.  & 
Co."  and  obtained  judgment.  Afterwards  discovering  that  C.  was 
a  member  of  the  firm  of  "  R.  &  Co.."  plaintiff  was  •  ot  allowed  to 
amend  his  judgment  to  make  it  conform  to  the  wi  1  be  a  judg- 

ment against  the  firm,  as  he  had  cliosen  to  sue  R.  .  ^ually. 

Where  a  partner  is  served,  after  a  service  on  a  manaper  or  other 
person  under  Rule  101,  judgment  by  default  of  appearance  cannot 
tie  signed  until  the  requisite  time  has  expired  after  the  second  ser- 
vire:  Alden  v.  Bevklcy,  25  Q.  B.   D.   543. 

The  right  to  issue  pxecution  against  individual   partners   is   regu-  Execution. 
lated  by  Rule  105. 
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105.— (1)  Where  a  judgment  or  order  's  obtained 
against  a  firm,  execution  may  issue  against  the  pro- 
perty of 

(a)  The  partnership ; 

(b)  Any  person  who  has  by  his  appearance  or  no- 

tice, under  Rule  14  or  pleading,  admitted  that 
he  is,  or  who  has  been  adjudged,  to  be  a 
partner ; 

(c)  Any  person  who  has  been  served  as  a  partner 

with  the  writ  of  summons  and  has  failed  to 
appear. 

(2)  If  the  party  who  has  obtained  the  judgment  or 
order  claims  to  be  entitled  to  issue  execution  against  any 
other  person  as  being  a  member  of  the  firm,  he  may 
apply  for  leave  so  to  do;  and  the  Court  may  give  such 
leave  if  the  liability  be  not  disputed,  or,  if  disputed, 
after  such  liability  has  been  determined  in  such  manner 
as  the  Court  may  direct.    C.R.  228. 

To  same  effect  as  Eng.  (1891)  C.  48a,  r.  8. 

This  Rule  provides  the  mode  of  realizing  a  judgment  against  a 
firm.  Where  a  partner  has  been  made  a  party  Individually,  any 
judgment  awarded  against  him  may  of  course  be  enforced  against  him 
in  the  ordinary  way. 

Where  the  writ  Is  issued  against  partners,  not  Individually,  but 
in  the  name  of  the  firm,  service  of  the  writ  on  one  or  mere  will  be 
sufficient:  Rule  101:  but  the  judgment  must  follow  the  writ  and  bn 
against  the  firm:  Rule  102,  Therefore,  if  no  appearance  Is  entered 
judgment  cannot  be  entered  against  any  of  the  Individual  t.irtner 
even  though  tney  may  have  been  served  with  the  writ.  Exei:':tion 
may,  however,  under  this  Rule,  be  issued,  without  leave,  in  the  cases 
mentioned,  against  Individual  partners,  upon  the  judgment  against 
the  firm:  Jackson  v.  Litchfield,  8  Q.  B.  D.  474. 

Where  one  of  the  partners  Is  an  Infant,  under  a  judgment  for  debt 
against  the  Arm,  execution  may  be  Issued  against  the  6rm  so  as  to 
bind  all  the  partnership  assets,  and  the  assets  of  the  adult  partners, 
but  the  infant  partner  Is  not  personally  bound  by  the  judgment,  and 
execution  cannot  Issue  against  him  individually,  although  he  may 
have  been  personally  served  with  the  writ;  Harris  v.  Beauchamp, 
1893,  2  Q.  B.  534;  whether  this  Is  so  in  case  of  a  judgment  for  a  tort 
has  not  been  decided. 

Any  appropriate  form  of  execution  may  be  Issued  to  reach  the 
Ijroperty  liable  under  this  Rule,  and  it  is  presumed  that  where  the 
property  can  only  be  reached  by  a  receiver  or  other  proceedings  by 
way  of  equitable  execution,  the  necessary  order  may  be  made;  bt\'\ 
see  Rule  545. 

Where  a  married  woman  Is  a  partner,  execution  as  against  b^r 
individually  '•an  only  be  against  her  separate  estate  as  in  the  case 
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rtf  B  MKDient  against   her  Individually:    se.       e  yrnnrea  H'tndford. 
Hljj.  1  Q.  B.  566;   Gibson  v,   Le  Trmps.  8  O.   L.  R.  707.  and  MHpra. 

The  plaintiff  is  not  confined  to  his  remedy  against  the  indivlduala 
bv  execution  under  this  Hulv,  but  may  bring  fresh  actions  against 
lie  partners  individually  upon  the  judgment  obtained  against  the 
firnr  Clark  v.  C  lien,  9  Q.  B.  D.  355,  and  a  judgment  against  a  firm  is 
no  bar  to  an  action  against  the  partners  Individually  on  a  promihaury 
ante  given  as  a  collateral  security  for  the  same  debt:  Banque  Provin- 
Mle  V.  ArnoWi.  2  O.  L.  R.  624. 

Under  an  execution  against  an  Individual  partner  the  sheriff  can- 
not sell  the  interest  of  the  partner  in  the  partnership  assets.  He 
can  seize  the  partnership  goods  and  sell  the  execution  debtor's  share, 
whateTer  may  be  the  difficulties  that  arise  thereafter;  and  the  Judl- 
Ciiiure  Act  has  made  no  difference  In  this  respect:  Harrison  v.  Har- 
riion,  14  P.  H.  436;  but  It  Is  only  the  partner's  interest  in  the  tangible 
property  of  the  partnership  that  can  thus  be  sold:  Rennie  v.  Quvbrc 
Bank,  1  0.  L.  R.  303;  3  O.  L.  R.  541;  the  partner's  Interest  in  the 
g(>odwill  or  book-debts  or  anything  else  whlrh  cannot  be  seized  by  the 
sheriff  cannot  be  reached  in  that  way:  Helmore  v.  Smith,  35  Ch.  D. 
43fl;  S6  L.  T.  72;  but  see  The  ETCCution  Act  (R.  S.  O.  c.  89),  s.  20. 

CUua    1    (o).— PenoB    SvTTed    mm    Partmer    and    FallinE    to  clause  1  (c). 
Appear.— The  service  contemplated  is  such  service  as  is  provided  for 
by  Rule  101;  and  "  who  has  been  served  "  would  appear  to  mean  "  per- 
sonally" or  otherwise   as    an    Individual    may   be   served    under   the 
/fiiles:  Jackson  v.  Litchfield.  8  Q.  B.  D.  478;  46  L.  T.  519. 

A  person  so  served,  if  he  is  served  otherwise  than  as  a  partner. 
must  be  so  notified,  and  If  no  notice  Is  given  he  Is  deemed  to  be 
sen-ed  aa  a  partner  (Rule  101)  and  must  govern  himself  accordingly. 

t  where  so  served,  or  deemed  to  be  served,  as  a  partner,  he  falls  to 
appear,  it  would  seem  that  he  may  be  proceeded  against  under  this 
Me  (clause  c).  Under  the  present  Ilulca  the  doubt  referred  to  in 
Mviei  V.  Andri,  24  Q.  B.  D.  598,  as  to  whether  a  person  was  served 

s  a  partner  or  only  as  manager,  will  not  arise. 

ExecmU"     by  I.««Te,— This  clausb   (2).  only  applies  where  there  cinuse  (2). 
is  in  truth  a  partnership,  which  is  bound  by  the  judgment,  in  conse- 
quence of  service   upon   one   of    its   members,    or   its   manager:    see  Kxccuiion 
■laniard  Bank  v.  Frind,  15  P.  R.  438.     It  does  not  apply  where  the  ^'J|l|"^*j.  '""■'' 
plaintiff  eeeks  to  obtain,   on   a  judgment   against   a  Arm,    execution  i..ave. 
against  a  person  not  actually  a  partner  whom  be  has  not  served  as  a 
partner  with  the  writ,  but  whom  he  claims  to  treat  as  a  partner  by 
fstoppel:  see  per  Osier.  J.A..  in  Hay  v.  Isbister.  22  Ont.  App.  16. 

Where  the  action  Is  between  a  firm  and  one  or  more  of  its  mera- 
tiers,  or  between  firms  having  one  or  more  members  in  common, 
■execution  cannot  Issue  at  all  without  leave:  see  Rule  107. 

A  judgment  against  a  firm  Is  not  conclusive  of  the  liability  of  a 
rierson  who  has  neither  admitted  on  the  pleadings  that  be  Is,  nor 
iias  been  adjudged  to  be  a  partner,  nor  has  been  served  with  the  writ. 
Execution  In  such  case  will  not  be  allowed  to  Issue  without  a  trial  of 
'reliability  under  (he  last  i-laUHe  of  the  KuU'.  ivJC  ptirtc  Young.  13  Cb. 
n.  124;  18  C.  L.  J.  119. 

The  Master  In  Chambers  cannot  under  Rule  222.  determine  that 
a  pprson  was  a  partner   without  directing  the   trial   of  an    Issue   If 
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desired:  Standard  Bank  v.  VHnd.  U  P.  R.  365,  overruling  Tennunt  v 
Manhard,  12  P.  R.  619. 

An  issue  Id  which  the  question  was  whether  the  person  alleged  to 
be  a  partner  "  was.  or  had  held  himself  out  as,  a  partner  in  tht-  defen 
dant  Arm"  was  held  to  have  been  rightly  ordered:  £>at?l«  v.  Human 
dc  Co.,  1903.  1  K.  B.  854 ;  88  L.  T.  284. 

The  issue  will  only  be  as  to  the  question  of  the  partners  In  thi. 
Arm  atcalnst  which  judgment  has  been  recovered;  the  validity  of  th* 
judgment  will  not  be  allowed  to  he  put  In  issue  by  a  person  who 
disputes  his  liability  as  a  partner:  Qihion  v.  Le  Temps,  6  O,  L.  R.  690 

A  statutory  declaration  of  partnership  registered  under  The  Partner- 
ships  Hegiatration  Act  (K.  S.  O.  c.  139).  is  incontrovertible:  is.  C,  s  0. 
h.  R.  707. 

The  execution  la  not  limited  to  partners  at  the  date  of  the  writ,  but 
It  Is  a  question  of  fact  in  each  case  whethe.*  the  persons  against  wbcm 
It  is  desired  to  issue  execution  are  partners  in  the  Arm  against 
which  the  judgment  has  been  obtained  and  liable  to  execution  having 
regard  to  HuU'h  101.  106:  see  Davis  v.  Morris,  10  Q.  B.  D.  436. 

Where  an  individual  has  entered  an  appearance  In  an  action 
agalHHt  a  tirm,  there  must  be  a  novation  to  render  him  liable  for 
a  debt  contracted  before  he  was  a  member,  the  tact  that  the  Indi- 
vidual bad  undertaken  to  indemnify  the  firm  Is  not  enough:  Cripia 
V.  Tupinn,  1  Cab.  A  El.  13.    See  Scarf  v.  Sardine,  7  App.  Cas.  345. 

Leave  must  also  bo  obtained  to  issue  execution  whenever  a  partner 
sues,  or  Is  sued,  by  a  ftrm  of  which  he  Is  a  partner,  or  wherever  a 
plaintiff  and  defendant  firm  have  common  partners:  see  Rule  107. 

106.  A  judgment  against  a  firm  in  the  firm  name  shall 
not  release,  render  liable  or  affect  any  member  tliereut' 
who  was  out  of  Ontario  when  the  writ  was  issued  aud 
who  has  not  appeared  thereto,  unless  he  has  been  sued 
iither  within  Ontario  or  in  accordance  with  the  Rules 
respecting  service  out  of  Ontario,  but  this  provision  shall 
not  prevent  the  enforcement  of  the  judgment  against 
partnership  property.    C.R.  228,  part. 

Under  this  Rule  a  judgment  against  a  firm  although  it  binds  the 
Arm  and  its  property,  and  to  that  extent  binds  all  tb<.  partners:  se<> 
Hfinemann  v.  Hale.  1891.  2  Q.  B.  at  p.  91,  citing  Llndley,  L.  J..  In 
Western,  vtc.  v.  Perez.  1891.  1  Q.  B.  304,  does  not  release  nr  render 
liable  any  member  thereof  In  his  individual  capacity,  who  was  out  of 
Ontario  when  the  writ  issued,  and  who  has  not  appeared  thereto, 
unless  he  has  been  personally  sued.  The  object  of  the  Rule  Is  to  pre- 
vent the  application  of  the  rule  of  law  hereafter  mentioned. 

Joint  Contractors. — A  judgmenc  obtained  against  some  joint  con 
tractors  is  ordinarily  a  bar  to  an  action  for  the  debt  against  others 
not  sued;  King  v.  Hnnre.  ^^^  M.  ii^-  W,  494.  and  pa'-tners  are  such  joint 
contractors:  Kendall  v.  Hamilton.  4  App.  Cas.  504.  See  Rr  Hodgson. 
Brckett  V.  Ramsdale,  31  Ch.  D.  177;  34  W.  R.  127;  55  L.  J.  Chy.  -Ml: 
Vambefort  v.  Chapman.  19  Q.  B.  D.  229.     In  Hoare  v.  Niblett.  1S91.  1 
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a  B.  7U.  It  wu  beld  that  the  (act  that  one  of  the  Joint  contractors  Batoioe. 

I  a  narriftd  woman  contracting  In  reaped  of  her  aejiarate  proiierty. 
nude  no  difference  In  the  application  of  the  rule;  but  the  rule  does 
not  apply  In  '*>«  "•■*  where  the  Judgment  against  one  Joint  contractor 
it  OB  a  contract  by  him  alone  for  pa>ment  of  the  Joint  debt,  such  as 
irheque  given  by  him  alone:  Wrgg  Proaur  v.  /;i'fln».  1S94,  2  Q.  B.  101; 
li!95  1  Q  B.  108,  overruling  Cambefort  v.  Chapman,  aupra:  see  Hough 
Litkofraphing  Co.  v.  MorJey,  20  O.  L.  R.  484. 

J  also  a  Judgment  against  one  of  two  tortfeasors  is  a  bar  to  an  .inint  t.iri- 
j^ilon  against  the  other,  but  an  Interim  Injunction  followed  by  a  ''"-■"■» 
,>ompronil«e  whereby  the  action  Is  stayed  against  him  Is  not  a  bar 
■0  an  action  against  the  other:  KelJu  v.  Hammond,  2  T.  L.  R.  ko4: 
ind  a  Judgment  against  one  of  two  Joint  debtors  under  former  C.  RR. 
o)iT  603  and  G09,  was  held  not  to  be  a  bar  to  the  action  as  against  the 
other  joint  debtor  who  had  obtained  leave  to  defend:  Dueber  Watch 
CmManfg.  Co.  v.  Taggart.  26  Ont.  App.  295;  30  S.  C.  R.  373;  Weall 
,  Jama.  68  L.  T.  515;  and  the  aame  rule  would  probably  be  applied 
;o  a  judgment  against  a  defendant  on  a  specially  indorsed  *rit  under 
these  Rules:  see  Rulf  59;  but  where  two  joint  contractors  were  sued. 
and  Judgment  was  entered,  by  consent,  against  one.  it  was  held  that 
the  plaintiff  could  not  subsequently  bring  on  the  action  for  trial,  and 
ohtaltt  Judgment  against  the  other:  UcLeod  v.  Powvr,  1898,  2  Cb.  295; 
;9  U  T.  67.  A  aefendant  who  relies  on  the  recovery  of  Judgment 
against  another  Joint  contractor  as  a  defence  should  plead  it:  lb. 

Tlie  release  of  one  of  two  joint  debtors  under  a  Joint,  or  joint  and  R.ieasp  of 
several  obligation  operates  as  a  release  of  his  co-debtors:  Hoffman  v.  j'^'in^^^pbtiiM 
Crerar.  18  P.  R.  473;  19  P.  R.  15;  Bogart  v.  Anderson.  8  O.  L.  R.  261; 
ud  tblB  rule  of  law  applies  as  mu'^h  to  a  Judgment  debt  as  to  any 
other  obligation:  Re  E.  W.  A.,  a  Debtor.  1901,  2  K.  B.  642.  Where 
judpnentB  were  signed  by  default  of  appearance  against  some  defen- 
dants, joint  contractors,  but  judgments  by  default  were  not  warranted 
by  the  practice,  and  the  action  was  proceeded  with  to  trial  against 
other  defendants  only,  it  was  held  that,  by  proceeding  against  such 
other  defendants  without  taking  any  warranted  proceedings  against 
the  defendant  who  failed  to  appear,  the  plaintiff  must  be  considered 
as  having  abandoned  his  action  against  him:  Hoffman  v.  Crerar.  18 
PR.  473;  19  P.  R.  15;  and  a  compromise  having  been  made  with  some 
of  the  defendants  who  did  not  appear  in  respect  of  a  debt  for  which 
iudjment  ^  "  been  obtained  against  others  of  the  defendants,  further 
jroceedlnr  on  the  judgment  were  F*ayed:  lb.;  but  see  Edwards  v. 
f/ood-Barrs.  1905,  1  Ch.  20;   91  L.  T.  766. 

Where  a  Judgment  has  been  recoTered  against  one  of  two  joint  tiffect   nf 
contractors  in  ignorance  of  the  liability  of  the  other  of   them,   and  i'^,Jf™t"ono 
without  joining  him  as  a  party  In  the  action:  Hammond  s.  HchofivM.  ..f  several 
'091,  1  Q.  B.   453,  or  against  an  agent  In   ignorance  of  his  having  J"""  d'-'''"''*' 
acted  as  agent  for  an   undisclosed   principal:    Toronto   Dental   yffg. 
V.  McLaren.  14  P.  R.  89,  the  Judgment  will  not  be  vacated  on  the 
application  of  the  plaintiff  In     rder  to  enable  him  to  Join  the  other 
joint  debtor,  or  undisclosed   principal,  as  a  defendant,  even  on   the 
consent  of  the  defendant  against  whom  the  Judgment  has  been  entered: 
■  mnond  v,  Sch  afield,  aupra. 

ThB  above  rules  of  Ut'  would,  aowever,  seem  to  be  modified  by 
Sales  101  and  106.  so  far  as  those  members  of  a  partnership  are  con- 
cerned who  are  out  of  the  Jurisdiction. 
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107.  Hiilea  100  to  10(i  shall  apply  to  actloiiM  bctwc™ 
a  iinii  uiid  one  or  more  of  tlio  mi'iiilnTs  and  to  iictKjii. 
between  firms  liavinK  on"  or  more  members  in  conmiui,. 
if  the  flmi  or  firms  carry  on  business  within  nntari.., 
but  execution  shall  not  issue  in  such  actions  witliuiii 
leave,  and,  on  application  for  leave,  all  such  uccoiiiiir 
and  inquiries  may  be  orderc'  and  directions  );i\i'u  ;i- 
may  seem  just.    t'.K.  230. 

Same  as  the  Eiig.  O.  48ii.  r.  111. 

Altbougll  Rule  106  ll  made  applicable  to  the  class  of  actions  mti: 
tioned  In  this  Hule,  yet  this  Hute  shews  that  la  no  case  coming  withlr. 
It  Is  execution  to  Issue  without  leave. 

The  Rule  aplles  to  cases  where  a  Arm  sues  a  partner  of  the  flrm: 
or  a  partper  sues  a  Arm  of  which  he  Is  himself  a  member;  or  wher. 
a  plaintiff  and  defendant  firm  have  commi.n  partners. 

108. — (1)  Any  person  (whether  a  British  subject  or 
not,  and  whether  residing  within  or  without  Ontaiim 
carryinc;  on  business  within  Ontario  in  a  name  or  slylr 
otlicr  than  his  own  name,  may  be  sued  in  such  name  or 
style. 

(2)  The  writ  may  be  served  upon  the  person  so  earn- 
ing on  the  business  if  he  be  within  Ontario,  or  at  the 
place  of  business  within  Ontario  (or  if  there  are  several 
such  places,  at  tlie  place  within  the  county  in  which  tlie 
cause  of  action  arose),  upon  any  person  having  the  ooii 
trol  or  management  of  the  business  there. 

(.S)  The  person  upon  whom  the  writ  is  served  slinll 
be  infoimed  by  notice  in  writing,  given  at  the  time  of 
service,  whether  he  is  ser\-ed  as  the  person  carryinj;  on 
the  business  or  as  a  person  having  the  control  or  man 
agement  of  it,  and  in  default  of  such  notice  he  shall  be 
deemed  to  be  served  as  the  person  carrying  on  tln' 
business. 

(4)  The  person  so  sued  shall  appear  in  his  own  name 
but  all  subsequent  proceedings  shall  continue  iu  suili 
name  or  style. 

(.'))  A  person  served  as  the  person  carrying  on  tlie 
business  may  enter  an  appearance  under  protest  <leiiy 
ing  that  he  is  the  person  so  carrying  on  the  businew. 
but  such  appearance  shall  not  preclude  the  plaintiff 
from  otherwise  serving  the  person  sued  or  from  oh 
tainiug  judgment  in  default  of  appearance  in  the  onliii 
ary  form  by  the  person  so  sued. 
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(fi)  Any  judgment  or  order  in  tlie  action  may  be  eu-  ■*'•  '••■ 

forced  by"  execution  against  iiSi'TK^d 

(o)  Tlie  property  of  the  person  so  sued,  used  or 
employed    in    or    in    connection    with    tho 
business. 
(b)  Any  property  of  a  person  who  by  liis  appear- 
ance or  by  notice  under  Rule  14,  has  admitted 
tliat  he  is  or  lias  been  adjudged  to  be  tlic 
person  carrying  on  tlie  business,  or  has  been 
served  with  the  writ  as  the  person  carrying 
on  the  business  and  has  failed  to  appear. 
;T)  When  judgment  has  been  signed  for  default  of  [;■;;;',.;",„. 
jlipe»tance  and  the  writ  has  not  been  personally  served  ;,'™;;,';;" 
upon  the  person  whom  the  plaintiff  alleges  to  be  carry- 
on  the  business,  the  Court  may  give  leave  to  issue 
fseoution  against  such  person  if  his  liability  be  not  dis- 
d,  or,  if  disputed,  after  it  has  been  determined  in 
inch  manner  as  the  Court  may  direct.  C.B.  231,  amended. 
SmEhi,  (18U)  O.  48a,  r.  11. 

The  present  Rule  Is  an  adaptation  of  the  procedure  provided  by  Hcopp  uf 
t*i  101-105  In  the  case  of  a  partnership  llrm,  to  the  case  ot  a  oual-  ""'"■ 

carried  on  by  an  Individual  In  some  name  or  style  other  thati  his 
ofn  It  only  authorizes  an  action  agralnst  a  person  In  his  trade  name 
ii  nnnectlon  with  the  business  carried  on  under  (hat  name:  Mclver 
Sinu.  189S,  2  Ch.  630;  73  L.  T.  39. 

The  Rule  by  Its  express  terms  applies  to  a  person  not  a  British 
siibitct  residing  out  of  the  Jurisdiction,  but  carrying  on  business 
within  the  Jurisdiction  In  a  name  or  style  other  than  his  own  name. 
To  such  a  case  the  Eng.  R.  has  been  held  not  to  apply:  Rt.  Oobatn 
fo.  V.  flovermann's  Afcncv.  1893,  2  Q.  B.  96;  69  L.  T.  329;  4  R.  441; 
seilso  De  Bcmiilcs  v.  N.  Y.  Herald.  68  L.  T.  658;  1893,  2  Q.  B.  9C  (ml. 

A  business  carried   on  under  such   names   as   "  Madame  Louise  "  Person  _ 
o:  "Waukenphsst.*'   and    not   being   the   title  of  a   corporation,   will  bni?ni."s"" 
therefore  be  within  the  present  Itule;  sc  also  will  probably  a  bust-  undername 
•eis  carried  on  under  such   circumstances   as   existed   In    .VfundoriJ  "°""'°'"- 
3mk  V.  f'Hflfl.  15  P.  R.  438;   St.  Oobain  v.  Hoyermann.  supra.     In 
H'Bnnales  v.  .Vrio  York  Herald.  1893,  2  Q.  B.  96   (n);  68  L.  T.  658, 
it»a8held  that  "The  yew  York  Herald"  was  not  a  firm  name,  and 
that  it  was  the  name  of  the  thing  sold  and  not  the  name  under  which 
the  proprietor  trades.     The  Rule  probably  does  not  affect  that  deci- 
sion. The  Rule  would  also  seem  not  to  Include  the  case  of  an  cccl- 
tasllca!  order,  some  of  whose  members  reside  within  Ontario,  as  In 
!«Hlrij  V.  Order  of  La  Sainic  Union,  etc..  67  L.  T.  605;  4  H.  t". 

Tills  Rule  docs  not  apply  where  the  person  su  carrying  on  business 
Sis  become  a  lunatic;  Rule  21.  In  such  case  applies:  Fore  Street  Ware- 
't'lf  Co.  V.  Diirrant  .f  Co..  10  Q.  B.  D.  471. 
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mnlalM.  It  will  b»  noticed  that  a  i»«rioB  carrylag  on  builnekii  In  (he  mn 

ner  deicrllHH!.  ..lay  be  lued  In  tht  name  or  atyle  aduiitcd  by  bis 
Id  hli  builBCH,  but  be  cannot  iu«  In  that  name;  be  muHt  nw  h 
his  own  name:  lee  JfdMH  v.  Mogridgr,  8  T.  L.  K.  oua;  but  wb<>r«-  i 
plaintiff  named  "  J.  W.  Lang."  carried  on  builneta  alonr  ai  "  j  \\ 
Lang  A  Co.,"  and  sued  by  that  name  It  was  held  that  be  whh  Huim 
In  blB  own  name,  as  "and  Co."  was  surplusag*  and  might  Ih  Htru(k 
out:  Lnnff  v.  Thompaon,  16  P,  R.  316. 

As  to  what  Is  meant  by  "carrying  on  business":  iee  nutf!i  u, 
Rule  100. 

The  Rule  conitltntts  an  exception  to  Rule  25. 

8i>rvict>  vf  ■errlee  of  Writ.— The  Rule   (clause   (2))   prescribes  tbo  metboii 

**'"  of  service  of  a  person  sued  under  any  name  or  style  other  than  hli 

own  name.  (1)  The  writ  may  be  served  In  Ontario  upon  the  perioD 
sued,  or  (2)  It  may  be  served  upon  any  person  having  the  control  or 
management  of  tbe  business  In  Ontario  of  the  person  sued.  Wher« 
the  latter  mode  of  service  Is  adopted  tbe  person  served  mutt  b^ 
notlOed  In  writing  that  be  Is  served  as  being  the  person  having  th» 
control  or  management  of  the  business:  clause  (3).  Where  the  per- 
son  sui<t  is  resident  abroad.  It  would  seem  that  if  he  Is  to  be  persoc 
ally  served  with  the  writ  or  notice  of  the  writ,  the  provtslODB  of 
Rulew  28,  2d,  would  have  to  be  observed;  but  not  the  provlstoas  ot 
Rulet  35-27;  C.  R.  231  (2).  expressly  dispensed  with  leave  to  liiiu^ 
the  writ,  but  the  omission  of  that  provision  does  not  appear  to  rfnd> 
leave  necessary.  In  such  a  case  It  would  seem  that  the  time  for 
appearance  should  De  more  than  tbe  ordinary  10  days  allowed  In  thi 
case  of  service  wltMn  the  jurisdiction,  and  application  should  be  made 
for  an  order  regul>      g  the  time  for  appearance  in  such  a  case. 

NGtic«  On  service  of  tbe  writ  notice  is  to  be  given  whether  the  person 

rrquisitP.  lerved  Is  so  served  as  tbe  person  carrying  on  the  business,  or  si  a 
person  having  the  control  or  management  thereof;  and  where  no 
notice  Is  given,  tbe  person  served  Is  to  t>e  deemed  to  be  served  merel; 
as  a  person  having  control,  and  no  personal  liability  v»ltl  attarh  to 
him,  and  no  Judgment  or  execution  can  be  signed  or  Issued  against 
blm  11  he  does  not  appear.  If  ho  appear,  otherwise  than  under  pro- 
test, he  admits  he  Is  the  person  carrying  on  tbe  buslnesB.  and.  If  judg 
ment  goes  against  him.  Is  liable  to  have  execution  Issued  against  blm 
in  his  own  name,  as  well  as  in  the  name  In  which  he  Is  sued.  In  tbi 
respect  this  Rule  varies  from  Rule  101,  whert.  In  the  absence  of  such 
notice,  the  person  served  Is  to  be  deemed  to  be  served  as  a  partner. 

AppetrsiiM.  Appearaaoe. — Appearance   must    be   entered   by   tbe   person  sued 

In  his  Individual  name:  see  clause   (4),  and  Taylor  v.  Collier,  30  NV 
R.  701.    C.  R.  231  (8),  provided  that  a  person  served  merely  as  havfni 
the  control  or  management  of  tbe  business  need  not  appear;  but  tba: 
provision  has  been  omitted  as  unnecessary. 
Protest.  An  appearance  under  protest  by  a  person  served    (see  clause  ■•' 

denying  that  be  la  the  person  carrying  on  the  business,  will  of  coursp 
be  entered  by  him  In  Ms  own  name. 

C.  R.  231  (5)  authorized  an  application  to  compel  disclosure  o' 
thfi  pprson  who  at  the  time  of  the  accruing  of  the  cause  of  action,  wa; 
tbe  person  carrying  on  tbe  business:  this  provision  has  been  omitted 
in  these  Rules:  see,  however,  Rulr  14,  and  Rule  2. 

See  also  notes  to  Rules  103-106. 
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,_j,^„4,_judgin»pt  uit  follow  111.'  writ  aod  be  again.*!  .h«Bil*lM. 
w'ollintby  llif  naina  or  ..tyle  by  which  bo  li  dcirrlbwl  In  the  atyLi  j„a,„,„, 
,!  ,b<  Ktlon' 

ljjj,,l,^_Eirratlon  may  ^>e  enlor'nl  aialnat  the  property  em-  Kutmion 
iloirf  10  tl»  bmlni.i".  wheriver  there  hu  been  a  valid  wtvI-b  under 
'  '  121  (,.„  either  upon  the  perion  carrylni  on  the  builneu 
illUn  Ontario  I,  or  at  the  plare  of  bualneai  within  Ontario  upon 
jnK|i«'»n  havln*  the  control  or  management  of  the  bua'miu  there, 
I«  enforce  the  Mfcutlon  agaln«t  other  properly  a'l  being  that  of 
1,  owMT  of  the  bualneai.  It  would  leem  that  there  muit  either  be 
iroot  or  what  amount!  to  an  admlaalon,  that  the  owner  of  the  pro- 
»ttr  to  the  owner  of  the  bualneaa.  or  proof  that  the  owner  of  the 
■rimrty  hai  had  an  opporunlty  of  dlaputlng  that  he  la  the  owner  of 
ibe  biulnfu,  ho  therefore  (1)  muat  have  been  adjudged  to  be  the 
mnerot  the  builneii;  or  (2)  muat  have  appeared  In  his  own  name 
Bol  uniler  proteat),  and  to  have  admitted  the  fact,  or  (3)  muat  hava 
MB  porwoally  aerved  and  failed  to  appear. 

Wbere  Judgment  hai  been  obtained  by  default  on  a  acrvleo  not 
m  til  owner  peraonally.  an  application  under  clauae  (7)  will  be 
iMMarr  where  It  la  deilred  to  reach  property  not  uaed  or  employed 
In,  or  la  connection  with,  the  bualneaa-.  aee  also  titandartt  Bank  v. 
FM,  1(  P.  R.  4S8.  under  the  former  Rulea. 
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BULES  OF  COURT. 


CHAPTER  VII. 


PLEADINGS. 

General  Provisions. 

st.tcm.n-  109. — (1)  The  plaintiff  shall  state  the  nature  of  lii* 

claim  and  the  relief  sought  in  a  pleading  to  be  calleil 
the  Statement  of  Claim,  and  mey  therein  alter,  modify. 
or  extend  his  claim  as  endorsed  upon  thfe  writ.  C.R.  ik 
and  244. 

(2)  When  a  defendant  has  not  appeared  and  the  state- 
ment of  claim  alters,  modifies,  or  extends  the  relief 
claimed,  the  plaintiff  shall  not  be  entitled  to  judgment 
on  default  of  defence  unless  the  stateiaent  of  claim  is 
served  personally  in  pursuance  of  an  order  for  substitu- 
tional service.    New. 

Former  C.  R.  171  enabled  a  defendant  to  dispense  with  a  statement 
of  claim,  but  tbere  Is  no  sucb  provision  in  these  Rules. 

statement  A  Statement  of  claila  Is  necessary  even  where  no  appearance  is 

wV't)*""'  entered,  whenever  the  case  is  one   in   which  the   plaintiff  can  only 

necessftry.       obtain  Judgment  by  motion  for  judgment:  see  Rules  44,  110;  Minton 

V.  Metcalfe.   46  L.  J.  Chy.  584;   Hunter  v.   Wilcockson,  9  P.  R.  30J. 

It  is  not  necessary  where  a  writ  is  specially  indorsed:  see  Rula 
111,  37;  or  where  a  defendant  only  disputes  the  amount  claimed:  see 
Rule  50:  or  the  plaintiff  in  default  of  appearance  is  entitled  to  a  final 
judgment:  e.g..  see  Rule  40. 

Special  in-  Where  the  writ  is  specially  Indorsed,  the  indorsement  becomes  thp 

dorBement.  only  pleading  necessary:  and  it  stands  as  and  for  a  statement  of  claim, 
and  becomes  amendable  as  a  statement  of  claim  would  be  under  /?«!- 
127:  Confederation  Life  v.  Afoore.  6  O.  L.  R.  648.  In  ordinary  cases 
the  statement  of  claim  will  be  framed  in  accordance  with  the  Form 
No.  10,  and  see  H.  i  h.  Forms,  No.  123. 


EnlftrginK,   , 

varying. 

claim. 


The  latter  part  of  clause  (1)  is  to  the  same  effect  as  Eng,  (1SS3I 
R.  228.  passed  in  affirmance  of  Large  v.  Large,  W.  N.  1877.  198.  See 
also  Smith  V,  Richardson.  4  C.  P.  D,  112;  Johnson  v.  Palmer.  IS,  2.iS; 
Eyre  v.  Cox.  24  W.  R.  317;  Wilmott  v.  Freehold.  5i  L.  T.  551, 

The  construction  placed  upon  the  corresponding  Eng.  Rule  has 
been  that  It  applies  only  where  a  statement  of  claim  Is  actually 
delivered,  not  where  it  is  constructively  delivered,  under  Eng.  ilSS^i 
R,  20G  (see  Rules  199.  200).  In  case  of  non-appearance,  by  filing  ultb 
the  proper  officer. 

And  this  is  the  effect  of  clause  (2)  of  this  Rule,  viz,  that  if  a 
statement  of  claim  is  served  under  Rules  199  or  200.  by  posting  up  a 
copy  in  the  proper  office,  where  a  defendant  does  not  appear,  or  give 
an  address  for  service,  the  plaintiff  cannot  In  his  statement  of  claim 
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lam  Ills  dalm  m  indorsed  on  the  writ:  Law  v.  philty  (2),  36  W.  Bia.lo». 
B  isT  Oee  V  Bell,  35  Ch.  D.  160;  see  also  roord  v.  Broun.  20  L.  R. 
,.185';  Stone  v.  Snith.  36  Ch.  D.  188. 

Probably  mis  ""'«  ""'y  expresses  wim  a  modillcation  what  was 
,  jl,  decided,  viz..  that  the  plaintiff  will  not  be  strictly  confined 
:  ,l,e  particulars  mentioned  in  the  writ:  see  before  the  Jud.  Act, 
'in  V.  SouJiien,  4  P.  R.  276;  Huggina  v.  Guelph  Barrel  Co..  8  P.  R. 
I-*'  and  atter  the  Jud.  Act  in  Johnson  v.  Palmer.  4  C.  P.  D.  258; 
urge  V.  Large.  W.  N.  1877,  198;  Lainchberrv  v.  Dunn.  9  C.  L.  T.  412. 
„i  absolutely  distinct  and  different  cause  ol  action  trom  any 
lentloaed  in  the  indorsement  on  the  writ  may  not  be  set  up  in  the 
«.fniient  ot  claim:  United  Telephone  Co.  v.  TaBker.  59  L.  T.  862; 
"e  Y  crew.  68  L.  T.  254;  41  W.  R.  369;  W.  N.  1893,  42;  3  R. 
«•  Etr  V.  Williams.  W.  N.  1886.  16;  30  Sol.  Jour.  238;  nor  a  claim 
irtslM  pendcnie  lite:  McLean  v.  McLean,  17  P.  R.  440. 

The  added  claim  must  have  some  direct  relation  to  the  original 
elilm,  but,  being  so  related,  the  claim  may  be  substantially  different 
irom  that  indorsed  on  the  writ,  thus,  where  the  claim  on  the  writ 
Ml  lor  specific  performance,  a  statement  ot  claim  for  cancellation 
of  the  agreement  and  recovery  of  possession  of  the  land  in  question 
M  bold  to  be  a  legitimate  extension:  Giiison  v.  Hieb.  1  O.  L.  R. 
;  and  see  Alexander  v.  Alexander.  1  O.  L.  R.  639;  Chapman  v. 
liinimey.  4  0.  W.  N.  35;  but  see  Snider  v.  Snider,  30  O.  L.  R.  105; 
.; O.W.N.  254;  so  a  claim  that  is  supplementary  to  the  original  claim 
rill  be  proper,  as  where  the  writ  was  by  a  mortgagee  against  a  mort- 
sagor,  Indorsed  tor  an  Injunction  to  restrain  waste,  and  the  statement 
il  claim  claimed  also  pn'^sesslon  ot  the  land  by  reason  of  default  in 

le  mortgage:  S7n»(*e  \.  Martin,  18  P.  R.  227. 

An  objection  that  the  statement  of  the  claim  goes  beyond  the  writ 
should  be  talten  promptly;  if  not  made  till  the  trial.  It  Is  too  late: 
M«ev.  Clcrnue,  27  Ont.  App.  96,  717;  Qibaon  v.  Bieb,  tupra. 

Fon  at  Statement    ot   Claim.— A   statement   of   claim    should  form. 
iollow  the  writ  as  to  the  names  of  the  parties,  and  the  character  In 
ihlcb  they  are  suing,  or  sued.    Subject  to  what  is  said  above  a  plain- 
III  will  not  be  strictly  confined  to  the  particulars  of  his  cause  of 
ictlon  Indorsed  on  the  writ. 

The  plaintiff  need  not  ask  relief  against  all  the  defendants  named 
n  the  writ,  but  may  claim  against  some  only,  if  he  abandons  pro- 
ceslings  against  the  rest,  but  not  otherwise:  Arch.  Prac,  13th  ed., 
.li.  unless  the  claim  is  ot  an  equitable  nature  and  the  presence  of  the 
defendant  is  necessary  as  a  party  though  no  relief  be  asked  against 
Mm. 

.\s  to  printing  the  statement  of  claim:  see  Rule  139.  As  to  the 
luses  ol  action  which  may  be  Joined:  see  Knlc  69.  As  to  the  form 
in  which  material  facts  should  be  set  out:  see  Hvle  141. 

In  a  statement  of  claim,  the  date  of  the  issue  of  the  writ  of  sum*  Date  of 
mens  was  formerly  required  to  be  stated,  as  shewn  in  Form  10  of  ""'• 
C.  RR.,  and  was  held  to  be  essential.  Where  it  was  omitted,  leave  to 
imend  was  given  on  a  motion  to  set  aside  the  statement  of  claim: 
.*oot(  V  Creighttm.  9  P.  R,  253.  The  present  Form  10  is  not  complete: 
seeiiulc  140.  it  omits  to  indicate  that  the  date  ot  the  writ  Is  requisite; 
and  It  Is  advisable  th»t  the  former  practice  on  this  point  shcJld  be 
continued  in  order  that  the  date  of  the  commencement  of  the  action 
may  appear  on  the  record. 
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Time  within 
which  to  be 
deliveied. 


Where  wri 

Bpecialljr 

indorsed. 


RULES  OF  COURT. 

Under  the  English  Rules  It  has  heen  said  that,  in  general,  a  defeoo; 
should  not  be  anticipated  and  answered:  Hall  v.  Eve.  4  Ch.  D.  341; 
Clarke  v.  CaUoic,  •ifi  L.  J.  Q.  B.  53;  and  see  Snider  v.  fe'nider,  jttffrn. 
1>.  i>OT.    The  relief  desired  must  be  asked  for:  Rule  14'). 

The  place  where  the  plaintiff  proposes  to  try  the  action  is  to  be 
mentioned  In  the  statement  of  claim:  Rule  245,  and  (subject  to  excep- 
tions mentioned  In  that  Rule),  the  plaintiff  has  a  prima  lade  right  co 
have  the  trial  at  any  place  he  names;  unless  otherwise  ordered:  see 
notes  to  Rule  245. 

t  Attention  should  be  given  to  the  matters  mentioned  In  HuU  iii 
to  be  marked  on  the  pleading.  For  the  time  tor  delivery:  see  liuli^^ 
no,  178  and  204;  and  as  to  the  mode  of  delivery:  see  Rule  199.  A  coiiy 
should  be  filed  as  well  as  served:  Rule  140. 

110.  The  plaintiff  shall  deliver  his  statement  of  olaim 
within  one  month  from  the  entering  of  appearance  or  at 
any  time  before  appearance  and  where  there  is  more 
than  one  defendant  the  statement  of  claim  shall  be  de- 
livered within  a  month  from  the  last  appearance  or  from 
the  time  when  t'.ie  last  appearance  should  have  been 
entered.    C.R.  243. 

This  Rule  shortens  the  time  allowed  by  C.  R.  243.  for  the  delivery 
of  a  statement  of  claim  from  three  months  to  one  month. 

The  Eng.  (1883)  R.  225  is  somewhat  different. 

A  specially  Indorsed  writ  Is  In  effect  the  statement  of  claim:  Itul^ 
111,  and  if  not  sufficient  may  be  amended  like  an  ordinary  statement 
of  claim:   see  Rule  127:  Con/tderaHon  Lije  v.  Moore,  6  O.  L.  H.  64S, 

The  plaintiff  may  if  he  choose  deliver  a  statement  of  claim  with 
the  writ,  or  after  service  of  the  writ  and  before  appearance;  in  such 
cases  It  would  have  to  be  delivered  to  the  defendant  in  person  or  in 
such  other  manner  as  might  be  specially  ordered. 

Where  the  writ  Is  specially  Indorsed,  however,  no  further,  or  other 
statement  of  claim  can  be  delivered  without  leave;  and  as  to  delivery 
of  defence  where  the  special  Indorsement  constitutes  the  statement  of 
claim :  see  Rule  112;  and  Dunn  v.  Dominion  Bank,  5  O.  W.  N.  103. 

The  plaintiff  may  be  disallowed  the  costs  of  the  statement  of  claim 
If  it  was  unnecessary:  see  Rule  670. 

A  guardian  ad  litem  of  an  Infant,  and  a  married  woman,  may 
waive  delivery  of  a  statement  of  claim:  see  Enatchbull  v.  Fowlc.  v:. 
N.  1S76.  2;  Fryer  v.  Wiseman.  W.  N.  1878,  3. 

C.  R.  342  provided  that  "  a  month "  should  in  C.  RR.  mean  a 
ralendar  month.  This  provision  is  not  contained  in  these  Hiih-s:  see, 
however.  The  Interpretation  Ad  (R.  S.  O.  c.  1).  ss.  29  (n).  30.  ami 
p.  .^09,  supra.  In  computing  the  month  vacation  is  not  reckoned: 
Rule  170.  For  the  mode  of  delivery:  see  Rules  140,  199.  and  2f)'\ 
If  a  statement  of  claim  is  not  delivered  within  the  time  allowed,  the 
action  may  be  dismiased  for  want  of  prosecution:  Rvle  3:>3. 

Although  a  special  indorsement  Is  In  effect  a  pleading:  see  Wi'^ 
Ul.  yet  It  Is  only  a  quasi  pleading;  and  the  Rules  applicable  to  ordinary 
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Dleadlngs  do  not  neceMarlly  apply  to  it;  e.g.,  a  specially  indorsed  Euuiio. 
«Ht  may  b«  served  In  vacation  notwithstanding  Rule  178.  and  aemble, 
•he  affidavit  required  to  be  filed  by  a  defendant  under  Hule  56,  though 
ilso  a  quati  pleading:  see  Hule  112  (3) ;  yet  it  would  aeem  not  to  be 
a  pleading  within  Hule  178. 

Eztesdinff  Time  for  DellTery. — As  to  the  extension  of  time:  see  Extension 
Uigginmtom  v.  AynBley,  3  Ch.  D.  288.  «"""^- 

.n  order  extending  the  time  will  not  be  made  ex  parte:  Wigle 
V,  HarrU,  9  P.  R.  276. 

A  statement  of  cJaim  filed  after  the  time  for  doing  so  has  expired,  Ji^^  ■'ter 
wltliout  leave,  has  been  held  under  the  Irish  Act  to  be  not  irregular, 
unless  the  defendant  has  served  a  notice  of  motion  to  dismiss: 
ffConnell  v.  O'Connell  and  iiampson  v.  O'Donnell,  6  L.  R.  Ir.  470, 
fd:  but  in  Ontario,  under  C.  R.  243,  it  was  decided  that  a  statement 
=0  filed  is  irregular,  and  might  be  struck  out  on  motion  In  Chambers 
unless  circumstances  were  shewn  justifying  an  extension  of  time: 
ChTkv  V.  McEwing,  9  P.  R.  281;  see  clause  (b)  of  that  Rule,  and 
inon.,  26  Sol.  Jour.  511 ;  but  this  Hule  contains  no  prohibition  against 
filing  A  statement  of  claim  after  the  month;  and  a  statement  so  filed 
might  be  held  not  to  be  Irregular  any  more  than  a  defence  delivered 
after  time,  and  before  any  other  proceeding  was  taken.  It  cannot  be 
ireated  as  a  nnlllty:  Gill  v.  Woodftn,  25  Ch.  D.  707;  see  also  Graves  v. 
Terry.  In  notes  to  Rules  112,  118. 

On  a  motion  to  strike  out  as  Irregular  a  statement  of  claim 
delivered  after  the  proper  time  under  C.  R.  S43,  an  order  might  be 
made  allowing  It  to  stand,  and  any  proper  terms  might  be  imposed  as 
1  condition  of  its  being  validated:  Toronto  v.  Ramsden,  5  O.  W.  R. 
:S1, 413. 

An  application  to  enlarge  the  time  will,  in  general,  be  by  motion 
la  Cbambers.  Or  the  time  may  be  enlarged  by  consent:  Rule  175. 
The  consent  should  be  In  writing,  and  no  order  is  then  necessary: 
.imftroije  v.  Evelyn,  11  Ch.  D.  759. 

Where,  by  mistake  of  a  clerk  of  the  plaintiff's  solicitor,  the  state- 
meat  of  claim  was  served  too  late  by  two  days,  further  time  was 
given.  The  Court  thought  It  Immaterial  that  plaintiff  had  delayed 
bringing  the  action  till  shortly  before  the  Statute  of  Limitations 
Tould  have  barred  the  claim:  Canadian  Oil  Works  v.  Hay.  38  L.  T. 
Hi;  W.  N.  1878,  107;  but  the  Court  has  refused  to  renew  a  writ  of 
summons  after  the  time  for  effecting  the  renewal  has  expired,  where 
the  claim,  In  the  absence  of  such  renewal,  would  be  barred  by  the 
Statute  of  Limitations:  Doyle  v.  Kaufman,  3  Q.  B.  D.  7.  340;  Hemtt 
>,  fiaiT,  1891,  1  Q.  B.  98. 

Where  a  statement  of  claim  was  delivered  after  the  time  limited 
by  an  order,  and  an  order  afterwards  was  made  extending  the  time 
for  delivery  on  payment  of  $20  costs,  and  the  costs  were  paid,  but 
no  new  statement  delivered.  It  was  held  under  C.  R.  243  that  though 
!he  delivery  was  Irregular,  it  was  waived  by  retaining  the  copy  served 
and  the  costs:  Pirrce  v.  Palmer,  12  P.  R.  275. 

Where  an  order  was  made  giving  a  further  limited  time  to  file  a 
r^^disg.  and  providing  that,  in  default,  judgment  might  be  signed. 
a  judgment  signed  without  serving  a  copy  of  the  order  was  held  to 
be  regular:  see  Farden  v.  Kichter.  23  Q.  B.  D.  124;  scd  qua-re,  if  an 
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ord«r  of  dlsmlsMl  can  be  made  under  these  Hulet  until  after  defauii: 
see  Hule  323  and  Armstrong  v.  Toronto  tt  Hichmond  Uill  at.  Ry.,  infm. 

After  nine  years'  delay  In  proceeding  to  deliver  a  statement  of 
claim  In  an  action  by  eoUcitora  on  a  bill  of  costs,  the  delay  being 
owing  to  the  fact  that  defendant  was  Impecunious,  the  plaintiffs 
were  allowed  to  deliver  a  statement  of  claim,  on  terms  of  not  charging 
Interest,  and  a  set-off  of  the  costs  of  the  motion,  and  the  plaintlfft; 
tiubiuittlng  to  a  taxation  of  the  bill  sued  on:  Finkle  v.  Lutz.  u  p 
R.  446. 

Where  further  time  for  a  month  "  peremptory "  was  given,  this 
was  held  to  mean  that  the  pleading  must  be  delivered  within  the 
fil>eclfied  time,  unless  the  order  itself  be  expressly  altered  by  any 
subsequent  order:  Falck  v.  Axhelm,  38  W.  R.  196. 

Seo  also  notes  to  Hules  112,  US,  323, 

Shortealtic  Tim«. — Where  plaintiff  has  obtained  an  Injunction. 
or  registered  a  lis  pendent,  or  for  other  reasons  justice  so  requires, 
the  plaintiff  may  be  ordered  under  Rule  176  to  file  a  statement  ot 
claim  before  the  month  above  mentioned:  see  Armstrong  v.  Toronto 
rf  Richmond  Hill  St.  Ry.,  15  F  R.  449;  Hall  v.  Forteye.  9  C.  L.  T.  2:11: 
Jameson  v.  Laing,  7  P.  R.  404;  Sheppard  v.  Kennrdy,  10  P.  R.  2(-, 

The  plaintiff  becomes  In  such  case  "  bound  to  deliver  a  statement 
of  claim"  (see  Rule  323)  witbln  such  shortened  time,  but  the  order 
should  not  provide  that  on  default  the  action  be  dismissed;  such  an 
order  Is  under  Rule  323  only  to  be  made  "  after  the  expiration  of  sucti 
time":  Armstrong  v.  Toronto,  etc.,  supra,  and  semble  on  application 
In  Chambers  for  that  purpose,  on  notice  to  the  plaintiff,  and  proof 
of  default. 

111.  Where  the  writ  is  specially  indorsed  such  indorse- 
ment shall  be  treated  as  a  statement  of  claim  and  no 
other  statement  of  claim  shall  be  necessary.  C.K.  lUo, 
amended. 

To  the  same  effect  as  Bng.  R.  225  (a). 

A  "  specially  indorsed  "  writ  would  seem  to  be  one  indorsed  within 
the  meaning  of  Rule  33:  see  notes  to  that  Rule. 

The  plaintiff  ought  to  Indorse  his  writ  for  money  claims.  In  such 
a  way  that  the  Indorsement  may  furnish  all  necessary  Information  to 
the  defendant  in  regard  to  the  claim:  see  Anon.,  W.  N.  1875.  202. 
per  Luab,  J.  If  the  indorsement  Is  considered  by  the  defendant  to  be 
Insufficient  his  course  Is  to  apply  for  delivery  of  a  further  statement 
of  claim  or  better  particulars :  see  Rule  138 :  Fawcus  v.  Charlton.  10 
Q.  B.  D.  516.  Where  the  Indorsement  Is  not  sufficiently  explicit. 
particulars  may  be  ordered,  and  further  time  to  put  in  a  defence 
given,  It  necessary:  see  Cotton  v.  Ifouseman,  W.  N.  1876,  22;  2  Charl. 
Ch.  Ca.  36;  but  the  proper  form  of  application  in  such  case  would 
seem  to  be  for  a  further  statement  of  claim:  Schomberg  v,  ZoebeUi. 
W.  N.  1876,  106;  1  Charl.  Ch.  Ca.  36.  Particulars  of  lump  sums. 
for  which  credit  was  given,  werp  ordered  In  QoAdfn  v.  rorntpu,  5  C 
P.  D.  17. 

For  further  information  with  regard  to  particulars:  see  notes  to 
Rule  33,  138. 
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Id  u  action  lor  money  alleged  to  have  been  ob  atned  by  fraudulent  buu  ii:^. 
disrepreseotaUon,  the  nature  of  the  misrepresentation,  and  the  par* 
licutan  of  tbe  sumi  sued  for  being  set  out  In  the  Indorsement  of  the 
nrlt.  It  was  held  that  the  Indorsement  was  sufflclent,  and  a  motion  to 
compel  the  delivery  of  a  better  statement  of  claim  was  refused:  Young 
■  Beattie.  16  L.  R.  Ir.  192. 

The  Rule  appears  to  be  Imperative,  and  it  was  held  in  Dominion 
Bank  v.  Dunne,  5  O.  W.  N.  103,  that  where  a  plaintiff  has  served  a 
specially  iDdorsed  writ,  he  cannot  without  leave  deliver  another  state- 
ment of  claim  In  the  action. 

112.— (1)  Where  the  writ  is  specially  indorsed  and  J;f^«°^^ 
the  plaintiff  does  not  elect  under  Rule  56  to  serve  a  "plf'gj'^*;^ 
notice  of  trial  the  defendant  may  deliver  a  defence  or 
L'otinter-elaim  rt  any  time  within    10    days    after    his 
appearance. 

(2)  Where  the  writ  is  not  specially  indorsed  the  de- 
fendant may  deliver  his  defence  and  counter-claim  within 
10  days  from  the  delivery  of  the  statement  of  claim  or 
from  the  time  limited  for  appearance,  whichever  shall 
be  last.   C.R.  246  and  247,  amended. 

(3)  Where  a  defendant  who  has  appeared  to  a  writ 
which  is  specially  indorsed  and  filed  the  aflBdavit  required 
by  Rule  56,  does  not  file  a  statement  of  defence  within 
the  time  limited,  his  affidavit  shall  stand  as  his  def.iice, 
and  notice  of  trial  may  be  at  once  ser\'ed.  [As  amended 
hi  Rifle  passed  24th  December,  J.9i.?]. 

See  Eng.  (1883)  RR.  239,  240.  Under  clause  (1)  the  10  days  are 
!obe  reckoned  from  the  entry  of  appearance;  under  clause  (2)  the  10 
days  Till  be  counted  from  the  last  day  for  appearance,  where  a  state- 
ment  of  claim  has  been  delivered  with  the  writ,  or  before  appearance: 
see  Rule  110,  and  not  from  the  actual  entry  of  appearance  where  it 
lias  bees  entered  before  the  time  for  appearance  has  expired:  McCui- 
ioch  V.  HamiUon,  32  C.  L.  J.  364;  LoveU  v.  Taylor,  5  O.  W.  R.  525,  527. 
Vacation  is  not  reckoned  in  the  10  days:  Rule  178. 

A  "  defence  "  and  a  •'  counter-claim  "  cannot  be  delivered  separately, 
but  must  be  Included  In  one  pleading:  ste  Form  13;  H.  &  L.  Forms 
No.  127.  and  HoUoway  v,  York,  25  W.  R.  627;  also  Bagot  v.  Easton, 
U  Ch.  D.  392.  It  would  seem,  however,  that  a  "  reply  "  to  the  state- 
wnt  of  defence,  and  a  "  defencf  to  the  counter-claim  may,  where 
necessary,  be  delivered  separately:  see  notes  to  Hule  114. 

The  time  may  be  extended  by  consent  In  writing:  Rule  175;  Am- 
^iroise  V,  Evelyn.  11  ch.  D.  759.  No  order  is  then  necessary;  but  if  a 
"indent  cannot  be  obtained,  the  Court  is  liberal  In  granting  further 
•m.  The  motion  for  further  time  is  made  in  Chambers  on  notice: 
'*'3le  V.  Harris,  9  P.  R.  276. 

If  a  defence  is  not  put  In,  the  pleadings  may  be  noted  us  closed, 
after  which  no  defence  may  be  received  or  filed  without  an  order: 
i'-uk  121,  or,  it  is  presumed,  a  consent:  see  Rule  175.  Where  pro- 
ceedings are  not  taken   to   note  the   pleadings  as  closed,   a  defence 
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XtiUli3.  put  In  without  lflar«,  after  the  proper  time  but  before  Judgment. 
cannot  be  treated  as  a  nullity:  OiU  v.  WoodHn,  25  Ch.  D.  707;  se« 
also  Hardinff  v.  Lyont,  13  L.  R.  Ir.  302;  Qibbinot  v.  Utroiig.  2i\  Ch 
D.  66;  50  U  T.  578;  and  notes  to  Rulea  110,  118.  and  121. 

An  action  should  not  now  be  set  down  on  motion  for  Judgmtot 
by  default  of  pleading  until  the  pleadings  are  noted  as  closed:  see 
notes  to  Huh  121.  but  If  a  defence  be  tiled  after  such  noting:  Jackson 
V.  Gardiner,  19  P.  R.  137,  or  even  after  the  action  has  bei  u  set  down 
on  motion  for  judgment,  the  defence,  though  Irregular,  cannot  be 
treated  as  a  nullity  and  Ignored:  see  QUI  v.  Woodfin,  and  other  cases 
supra,  and  notes  to  Rule  121. 

A  defence  delivered  after  the  time,  and  after  a  motion  for  kave 
to  deliver  It  had  been  refused,  was  set  aside  with  costs:  Meehan  v. 
Meehan,  14  L.  R.  Ir.  301. 

A  defence  delivered  after  the  time,  and  upon  the  day  when  the 
case  was  to  be  heard  on  a  motion  for  Judgment,  was  held  to  be 
irregular,  and  ordered  to  be  struck  out,  unless  the  defendant  paid 
the  costs  of  setting  down  the  action  on  motion  for  Judgment,  within 
a  limited  time:  Bnider  v.  Snider,  11  P.  R.  34. 

Where  an  order  is  made  giving  a  further  limited  time  for  flllng 
defence,  and  providing  that  in  default  Judgment  may  be  signed,  a 
Judgment  signed  after  default  Is  regular,  though  no  copy  of  the  order 
Is  served:  Farden  v.  Richter,  23  Q.  B.  D.  124. 

A  counter-claim  has  been  allowed  to  be  filed  after  issue  Joined: 
Evans  V.  Gann,  W.  N.  1875,  199;  bnt  it  may  be  too  late  after  the  case 
Is  entered  for  trial:  Ware  v.  Gwynne,  W.  N.  1875,  240. 

See  also  notes  to  Rules  110,  115,  and  118. 
DefcBoe  and  Conntaralalmt — 

Wbea  to  fa«  The  defendant  must  deliver  his  statement  of   defence  within  10 

litiiveKd.  ^j^yg  (fQjQ  appearance.  If  the  writ  Is  specially  Indorsed:  Rule  112  (11; 
and  If  not,  then  within  10  days  from  the  delivery  of  the  statement  o' 
claim,  or  the  time  for  entry  of  appearance,  whichever  Is  last.  Ruh' 
112  (2).  A  defence  delivered  after  the  time,  hut  before  judgment.  Is 
not  a  nullity,  nor  Is  It  Irregular;  Mu"n  v.  Young,  5  O,  W.  N.  426. 

Form-  The  facts  relating  to  the  defence  must  be  stated  in  the  same  man- 

ner as  Is  provided  in  respect  to  other  pleadings:  Rules  141  el  seq. 
If  the  defendant  has  no  facts  to  set  uo  he  may  simply  "take  issue," 
or  deny  the  statement  of  claim.  Su.h  -t  pleading  will  prevent  an 
implied  admission,  and  pui  the  plaintiff  to  the  proof  of  bis  riaim: 
Rule  144;  Hare  v.  Cawthjope,  11  P.  R.  355;  Malcolm  v.  Rave.  1'5 
P.  R.  330;  and  see  Irwin  v.  Turner,  lb.  349.  AH  facts  not  in  the 
statement  of  claim  on  which  the  defendant  means  to  rely  should  be 
set  out:  Rule  143.  Though  a  defendant  is  not  taken  to  have  admitted 
what  he  does  not  deny  (see  Rule  144),  he  should  nevertheless  make 
all  proper  admissions:  Rule  142;  otherwise  he  may  have  to  bear  the 
costs  rendered  necessary  by  the  failure  to  admit:  Rule  671.  The  char- 
acter in  which  the  plaintiff  sues  [Rule  152),  the  incorporation  of  a  cor- 
porate party  (Rule  153),  and  the  legality  or  sufficiency  of  a  contract 
In  point  ot  law,  if  intended  to  be  disputed,  must  be  expresaly  tra- 
versed {Rule  154).  In  an  action  for  the  recovery  of  land  the  defen- 
dant need  only  state  that  he  is  in  possession,  unk »  he  has  some 
equitable  ground  to  set  up:  Rule  155. 
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Wbere  the  authority  of  Uie  plaintiff's  solicitor  to  bring  the  action  Bnto  113. 
jg  dlipnted,  that  Is  not  a  proper  subject  to  raise  by  way  of  defence; 
that  can  only  be  raised  by  a  motion  to  stay  the  proceedings :  e.g., 
wbere  u  action  was  broufht  by  a  person  alleged  to  be  of  unsound 
mind,  a  denial  ot  the  plaintiff  being  of  unsound  mind  in  the  defence 
wu  struck  out  as  being  no  defence  to  the  action:  Hichmond  v.  Bran- 
ion.  1914,  1  Ch.  9«8;  110  L.  T.  751. 

In  an  action  of  libel  or  slander  where  a  defendant  does  not  plead 
tbe  truth  ot  the  alleged  slander  or  libel,  no  evidence  can  be  given  of 
It  in  mltigatloD  of  damages:  liule  168, 

There  may  be  a  plea  to  the  jurisdiction:  see  Rule  48;  Dart  v, 
ritteeni  In$,  Co..  11  P.  R.  513. 

Inconsistent  pleas  may  still  be  used  where  applicable:  He  Morgan, 
Owen  V.  Morgan,  35  Cb.  O.  4  ';  e.g..  In  an  action  for  money,  a 
denial  of  the  loan,  and  plea  that,  if  lent.  It  has  been  repaid  or 
rjease  given:  Barnicott  v.  Hann,  W.  N.  1876,  24;  2  Cbarl.  Ch.  Ca. 
39.  A  defence  amounting  to  pleas  of  not  guilty,  and  Justlflcation. 
mar  be  properly  pleaded:  Iteatetl  v.  Steward,  W.  N.  1875,  231;  1 
Cbarl.  Ch.  Ca.  87.  The  offering  of  an  apology,  payment  into  Court, 
and  a  justlflcation  may  be  pleaded  together  In  an  action  for  libel: 
Haickesley  v.  Bradahaw.  5  Q.  B.  D.  302.  This  was  not  formerly 
illowed:  see  Doyle  v.  Owen  Sound  Printing  Co.,  8  P.  R.  69.  But 
where  payment  Into  Court  was  pleaded  together  with  a  Justlflcation, 
la  a  libel  action,  and  it  was  not  clear  from  the  pleading  In  respect 
of  which  particular  part  of  the  cause  of  action  the  payment  was 
made,  the  defence  was  struck  out  as  embarrassing:  Fleming  v.  Dollar, 
■li  Q.  B.  D.  388;  and  see  Rule  310. 

As  a  general  rule,  the  defendants  may  deuy  the  plaintiff's  causes 
dI  action,  and  plead  payment  into  Court  in  respect  to  the  whole  or 
m  part  of  them:  Rulea  307,  308;  Berdan  v.  Oreenwood,  3  Ex.  D. 
;;3l.  It.  which  the  decision  in  Spun-  v.  Hall  2  Q.  B.  D.  615,  was 
questioned.  A  defendant  may  plead  "  not  guilty  by  statute "  where 
tiat  defence  Is  applicable:  Rule  156;  also  grounds  of  defe.ce  or 
oounterclalm  arising  after  action  brought,  but  before  delivery  of 
defence:  Rulea  159  et  aeg.;  but  pleading  In  abatement  was  abolished 
bj  C.  R.  283  and  Is  not  allowed  by  these  Rules. 

The  Rules  following,  In  relation  to  counter-claims,  are  made  in 
order  to  give  effect  to  the  Jud.  Act,  s.  16  id),  supra. 

Aa  to  counter-claims,  see  note  to  Rule  115. 

Frivolous,  vexatious,  or  scandalous  defences,  or  defences  tending  to 
prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action,  may  be 
Jtrucit  out  on  motion  in  Chambers:  see  Rule  137  and  notes. 

Where  the  writ  is  specially  indorsed  the  delivery  of  a  defence  Is 
:o  days  "after  his  appearance,"  not  "after  the  time  limited  for  ap- 
P«rance,"  as  in  clause  (2). 

Where  a  plaintiff  elects  to  proceed  under  Rule  56  no  statement  of 
defence  other  than  the  affidavit  referred  to  in  that  Rule  Is  necessary, 
or  admissible  without  leave. 

113.  Where  a  defendant  sets  up  a  counter-claim  which  where 
raises  questions  between  himself  and  the  plaintiff  and  S,".ffeet«i 
any  other  person  he  shall  add  a  second  style  of  cause  **"^"' p"='""- 
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B«i«  118.  in  ^iijch  he  shall  be  described  as  **  Plaintiff  by  Counter- 
claim "  and  the  plaintiff  and  such  other  person  shall  \w 
described  as  "  Defendants  by  Counter-claim,"  and  shall 
deliver  his  counter-claim  to  such  of  them  as  are  parties 
to  the  oction  within  the  period  limited  for  the  defence 
and  shall  serve  the  same  without  delay  upon  such  of  them 
as  are  not  parties  to  the  action  together  with  a  snni- 
mons  according  to  Form  No.  25,  issued  from  the  propt-r 
office  and  a  copy  of  the  statement  of  claim.  C.R.  J4S 
and  240,  amended. 

See  Eng.  RR.  (1883)  244-245. 

For  the  form  of  the  title  required  by  this  Rule:  we  Form  13:  H. 
&  L.  Formi.  No.  127. 

The  Eng.  R.  244  reads,  "  questions  between  himself  and  the  plalu 
tiff  along  with  any  other  person,"  and  this  does  not  authoriz  a 
counter-claim  by  defendant  raising  "  questions  between  hlniBelf 
along  with  any  other  person  and  the  plaintiff,"  so  that  where  the 
defendant  and  a  third  party  had  a  Joint  cause  of  action  against  the 
plaintiff,  even  though  arising  out  of  the  same  circumstances  that  gave 
rise  to  the  plaintiff's  cause  of  action,  a  counter-claim  by  the  de- 
fendant against  the  plaintiff,  making  also  the  third  party  a  defendant 
to  It,  was  struck  out:  Pender  v.  Taddci,  1898.  1  Q.  B.  708. 
Under  the  present  Rule  113,  auch  a  counter-claim  would  also  seem  to 
be  unauthorized.  The  variation  in  the  language  of  the  Rule  would 
not  seem  to  change  Its  meaning  in  this  respect.  The  Intention  would 
seem  to  be  that  relief  by  counter-claim  is  confined  to  a  defendant,  and 
that  a  third  party  (not  being  a  defendant  In  the  action)  cannot  be 
thus  directly  or  Indirectly  introduced  Into  an  action  so  as  to  enable 
him  to  claim  relief  against  the  plaintiff.  Thus,  a  claim  by  the  de- 
fendant on  behalf  of  himself  and  other  parties,  which  as  regards  an 
action  would  be  within  Rules  79-87,  tannot  be  set  up  by  counter- 
claim: Hume  V.  Hume.  38  C.  Ij.  J.  204. 

Where  defendant  in  an  action  on  a  note  shewed  that  the  note  had 
been  transferred  to  the  plaintiffs  to  secure  a  debt  due  to  them  by 
the  payee,  one  T.  N.,  which  debt  had  been  satlsfled  since  the  com- 
mencement of  the  action,  and  the  defendant  swore  that  he  had  a 
good  defence  on  the  merits  against  T.  N.,  It  was  held  that  this  fiH^' 
had  no  application,  but  that  the  plaintiffs  admitting  these  facta  were 
entitled  to  their  costs  under  Rule  164,  and  the  cause  of  action  having 
devolved  upon  T.  N.,  he  was  entitled  to  continue  It  by  taking  out  an 
order  under  Rule  301:    Oshawa  Caiinct  Co.  v.  :S^otc,  18  C.  L.  J.  60. 

A  third  person  made  a  defendant  to  a  counter-claim  is  not  entitled 
to  enter  an  appearance  "mtU  he  has  been  served  with  the  counter- 
claim a  d  summons;  and  if  he  appears  without  having  bocn  so  served. 
the  appearance  may  be  discharged  on  motion  by  the  plaintiff  in  the 
counter-claim:  Fraser  v.  Cooper,  23  Ch.  D.  685. 

Where,  In  nn  action  for  the  price  of  iron,  the  defendant  set  ui'  " 
counter-claim  for  a  deduction,  which  he  had  been  obliged  to  allow  a 
purchaser,  owing  to  the  Inferiority  of  the  quality  of  iron.  It  was  held 
unnecessary  to  add  the  purchaser's  name  to  the  title  of  the  action: 
Bee  Alton..  60  L.  T.  Jour.  C6 :  1  Charl.  Ch.  Ca.  S5  per  Lush,  J.,  who 
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■aid  Order  23,  r.  5  (corrnpoDdlag  to  the  present  Kute).  does  not  BdI*  ii«. 
apply  to  luch  a  caw:  see  also  WUliamt  v.  Wright,  W,  N.  1875,  232. 

For  the  rulw  In  respRct  to  service  of  writs  of  aummoDs ;  see  Jtulca 
IS,  €t  ten.,  and  25. 

Tbt  futc  has  made  a  change  In  the  practice  In  requlrlnx  a  third 
party  added  by  counter-claim  to  t}e  served  with  a  writ  of  summons  as 
iretl  as  the  counter-claim. 

114.  Any  defendant  to  a  counter-claim  sliall  within  oef^nc^  to 
ten  days  after  sen*ice  tliereof  on  him,  deliver  a  defence  "Z'll''" 
thereto.    C.R.  250. 

Tbe  summons  to  be  served  on  third  persona  added  by  counter-claim 
requires  buch  third  persona  *'o  enter  an  appearance,  as  well  as  to 
deliver  bis  defence  Of  any)  to  the  counter-claim,  within  10  days  after 
service. 

A  plaintiff  made  a  defendant  by  counter-claim  may  counter-claim  How  far  k 
agalDBt  the  plaintiff  by  counter-claim,  in  respect  of  a  cause  of  action  ''O'")'*'''- 


oounterclaim:  Renion  v.  yeviUe.  1900.  2  Q.  B.  181;  82  L.  T.  446; 
M  not  In  respect  of  independent  matters  arising  before  action:  James 
:.  Page.  85  L.  T.  Jour.  157,  such  matters  can  only  be  set  up  by  amend 
ineDt  of  the  statement  of  clainj:  see  Rule  157;  and  a  third  party  made 
a  defendant  by  counter-claim  Is  limited  to  a  defence,  and  la  not  entitled 
to  counter-claim  against  the  defendant  who  brought  him  in:  Street  v. 
<iovcr,  2  Q.  B.  D.  498;  Qcnernl  Electric  Co.  T.  Victoria  Electric  Co.. 
IS  P.  R.  476,  529;  Alcoy  Ity.  Co.  v,  QrecnMU,  1896.  1  Ch.  19;  73  L.  T. 
4j;;  but  see  Green  v.  Thornton,  9  C.  L.  T.  139,  where  a  pleading,  tboufiTii 
cilied  a  counter-claim,  was  allowed  as  being  in  substance  a  defence: 
Qacral  Electric,  etc.,  v.  Victoria  Electric,  etc.,  supra,  per  Meredith,  J.. 
at  p.  481,  and  per  Street,  J.,  tb.,  at  pi  534;  see  also  Eilen  v.  Weardale, 
JS  Ch.  D.  at  p.  338. 

By  this  liulc  a  plaintiff  has  10  days  to  deliver  a  "  defence  "  to  the  puintirr'a 
(uunler-clalm;  and  by  Rule  118  the  plaintiff  has  10  days  to  "reply"  to  p'p»'»'"»[o 
ilie  statement  of  defence;  the  time  for  defence  to  a  counter-claim  and  t-iai'm?  " 
a  reply,  therefore,  run  concurrently  under  the  present  Rules;  as  to 
itnendlng  statement  of  claim  after  defence:   see  Rule  127. 

A  defence  to  a  counter-claim  was.  In  Irwin  v.  Broicn,  12  P.  R.  fi39. 
held  to  be  technically  a  "  reply  "  in  the  action,  but  that  case  was  not 
followed  in  Iruin  y.  Turner.  16  P.  R.  349.  derided  under  C.  RR.  which 
mt  a  longer  time  for  a  reply  than  for  a  defence.  Doubtless  the 
plaintiff  may  combine  in  one  pleading  his  "  reply "  to  the  statement 
sf  defence  and  his  "  defence  "  to  the  counter-claim,  but  such  a  pleading 
must,  under  this  Rule,  be  delivered  within  10  days. 

The  Eng.  Rules  are  different.  Under  them  the  plaintiff  has  21  days 
"■lihln  which  to  reply  to  the  counter-claim:   RumUy  v.  Winn.  22  Q. 

0.  n.  265. 

In  case  of  default  being  made  by  plaintiff  In  delivery  of  a  defence, 
'■^i  derendant  cannot  sign  judgment  for  default  of  pleading,  but  must 
move  for  Judgment  under  Rulea  222,  354.  356;  Jones  v.  Macautay,  1891, 
1  Q.  B.  221.  Such  a  judgment  may  be  obtained  even  after  the  plain- 
■irs  action  has  been  dismissed  for  want  of  prosecution:    Ko6cr(»  v. 
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Booth,  1893,  1  Q.  B.  E>2:  3  R  l&l:  SM  alio  Higoint  f.  Bcott.  21  Q,  B.  D. 
10.    See  notes  to  Rule  US. 

A  pleftdlai  In  answer  to  a  counter-claim  wbleh  denies  the  Allega- 
tions of  the  counter-claim,  puts  the  counter-claiming  defendant  to  proof 
of  his  counter-claim,  and  submits  that  It  should  be  dlimlBHed,  !»  a 
"  defence "  to  the  counter-claim,  and  not  a  Joinder  of  Isiue  In  the 
action:  Irwin  v.  Turner.  16  P.  R.  349. 

Whether  "plaintiff"  in  Rule  118  Includes  a  plaintiff  by  counter 
claim,  0*-  whether,  by  virtue  of  Rule  2.  Rule  118  applies  by  analogy. 
It  would  seem  that  a  counter-claiming  defendant  has  10  dayi  (rum 
the  delivery  of  the  defence  to  the  counter-claim  within  which  tu 
roply  to  fcuch  defence,  and  therefore  the  pleadings  in  such  an  actloD 
cannot  be  closed  until  the  expiry  of  that  time,  or  until  the  (lelivfry 
of  a  reply:  Irwin  v.  Turner,  16  P.  R,  349. 

Semblc.  a  counter-claim  cannot  for  all  purposes  be  regarded  aa  a 
statement  of  claim,  and  would  not  be  amendable  under  Rule  127:  Hep 
Eng.  Rule  311,  which  allows  an  amendment  of  a  counter-claim  without 
leave,  but  there  Is  no  such  provision  In  these  Kule».  The  only  pro- 
vision for  amendment  of  a  counter-claim  without  leave  is  Rule  12S. 

116,  A  defendant  (h)  may  set  up  by  way  of  eoiinter- 
flaim  (a),  any  ripht  or  claim  whether  the  same  sounflR  in 
damages  or  not.    C.E.  251. 

(a)  C.  R.  2S1  had  here  "  to  the  claim  of  the  plaintiff."  but  the 
omission  of  these  words  Is  Immaterial,  a  counter-claim  can  only  be 
tiled  to  a  claim  of  a  plaintiff. 

See  notes  before  Rule  102. 

This  Is  a  Rule  made  in  furtherance  of  sec.  16  (d)  of  the  Art. 

"  Defendant "  in  this  Rule  would  seem  not  to  include  a  third  party 
made  a  defendant  to  a  counter-claim:  see  notes  to  Rule  114. 

Third  party  procedure,  provided  for  by  section  16  (d)  of  the  Judi- 
cature Act,  Is  discussed  uud^>r  Rule  165.  in  addition  to  the  riass  of 
cases  there  mentioned,  the  defendant  Is  by  the  above  subsection  en 
abled  (subject  to  the  discretion  of  the  Court)  to  set  up  in  an  action 
brought  ag:alnat  him,  any  claims  whatever  which  he  may  have  against 
the  plaintiff,  and  under  certain  restrictions  claims  against  the  plaintiff 
Jointly  with  other  persona:  see  Baylor  v.  Farrer,  26  W.  R.  SOS;  Brs'int 
V.  Wood,  12  Ch.  D.  605;  Gray  v.  Webb.  21  Ch.  D.  802;  Fried  v.  •.-tllou-ay. 
4  C.  L.  T.  191 

(&)  The  origiml  RuU:  following  Eng.  R.  1875.  O.  19.  r.  3  (ISS!?!, 
R.  199,  had  here  the  words  "  set-off  or."  As  to  the  difference  in  the 
scope  of  this  Rule  and  Eng.  Rule  199:  see  Sovereign  Bank  v.  Parsons. 
18  O.  L.  R.  665;  a  set-off  of  debts  was.  prior  to  the  .ludlcnttire  Act,  a 
statutory  right  In  Ontario:  see  R.  S.  O.  (1897)  c.  324,  sa.  5-7:  see  now 
The  Jiidicaturr  Act,  ss.  126-128,  supra :  and  the  effect  of  the  original  Rule 
seems  to  have  been  to  extend  this  right  of  set-off  to  claims  sounding  In 
damages;  but  an  alteration  was  made  as  shown  In  the  present  /'»''  in 
consequence  of  what  was  said  in  Vhamberlin  v.  Vhamberiin,  11  F.  R. 
501,  where  It  was  held  that  what  was  really  a  set-off  was  pleadable  ap 
a  defence,  and  could  be  set  up  as  a  defence,  if  It  arose  before  the  com- 
mencement of  the  action,  and  that  pleading  It  in  the  form  of  a  counter- 
claim made  no  difference;  on  the  other  hand  a  counter-claim  may  set 
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iipuy  nittpr  properly  pleadable  In  a  croH-aetion,  though  arlilni  after  Bni*  lu. 
rb*  rommencemeDt  of  the  action;  aee  Rutc  169;   and  conMquentIr  a 
u:  !T.  If  arUlng  after  artlon,  under  the  present  Hulf  can  ontr  be  aet 
up  br  WI7  of  counter-claim. 

Under  the  present  Kutr  a  rlalm  of  a  defendant  agalnitt  a  plaintiff 
(oundinc  In  damaRei  muat  be  net  up  by  ri.unter-clalm ;  nee  Ortltt  v. 
Fanh,  21  0.  L.  R.  457. 

A  counter-claim  properly  so-called  la  therefore  a  claim  by  defend- 
ant for  relief,  which  he  cannot  obtain  by  defence  In  the  action: 
dlrardot  V.  Wcllon.  19  P.  11.  162.  101.  By  It  a  defendant  may  net 
up  any  crois-clalm  whether  eoundlnff  In  damaKca  or  not,  aubjcct,  how- 
fi-er,  to  K»I«  124,  137. 

What  waa  before  The  JmlUalurr  Ait  a  legal  ict-oll.  and  pleadable 
as  a  defence,  1b  itlll  ao  pleadable,  and  should  be  so  pleaded,  and  not  as 
a  couBter-clalm;  and  It  the  set-off  exceeds  the  claim,  the  excesa  may 
be  recovered  without  counter-claim  for  tho  same;  Oirardot  v.  Wetton, 
iMprfl:  and  see  The  Jvdivature  Arl,  s.  128,  supra;  Oate»  v.  Bcagram,  19 
0.  U  R.  216;  where,  a  set-off  bavins  been  erroneously  set  up  by  counter- 
ilalm,  tbs  action,  and  the  question  of  costs,  were  disposed  of  In  accord- 
ance with  the  real  rbaracter  of  the  defence. 

If  a  claim  for  liquidated  damages  la  pleaded  by  defendant  by  way 
of  counter-claim,  the  plaintiff  may  set  up  matters  In  defence  arising 
lubaequent  to  action  brought:  JtfrA'ajnord  v.  Skain,  2,1  Ont.  103;  Rule 
lit;  Kcaa  It  the  claim  Is  pleaded  by  way  of  set-off;  and  see  roke  r. 
indrevi,  8  Q.  B,  D.  428. 

Other  cases  recognize  that  a  set-off  and  counter-claim  are  quite 
dlatlBct;  see  Cutler  v.  Morse,  12  P.  R.  594;  Tagart  v.  Marcus,  36  W.  R. 
4(9;  W<ater/l6ld  t.  Bradnum,  3  Q.  B.  D.  326;  ;lllunore  v.  CamptKll, 
ISM.  1  Q,  B,  314,  316;  and  cases  infra,  p.  .'123;  and  on  the  subject  of 
costa,  see  the  notes  to  Jud.  Act.  s.  74,  fuprri,  p.  260  vt  scq. 

A  counter-claim  must  be  delivered  within  the  time  allowed  for  de- 
livering a  defence:  Rule  112,  and  can  only  be  delivered  when  a  defence 
could  be  filed;  It  cannot  be  delivered  after  an  action  ban  been  dlscon- 
:iaued  or  dismissed:  see  note  i}ost,  p.  u20. 

•et-of .— A  most  Important  change  was  made  by  The  Judicaturr  Ail  Pomi-r 
li  the  previously  existing  law  relating  to  set-off,  and  cross-demands,     p"'""  ■• 

Set-off,  like  counter-claim,  was  created  by  statute.  Prior  to  the 
Siututes  of  set-off,  2  Qeo.  2,  c.  22,  s.  13,  and  8  Geo.  2,  c.  24,  ss.  4,  5— see 
MI  The  Juilicalurc  Act.  ss.  126-128.  lujira,  p.  297  et  tvQ— where  there 
"ere  croas-dcmands  unconnei-fcil  with  each  other,  the  parties  were  put 
"  llleir  cross-actions.  Sections  126,  127,  lupra.  enabled  "mutual 
I'Me"  to  bo  setoff  against  one  another  (see  Jlrct  v.  Watts.  11  Ex. 
410).  though  the  mutual  debts  are  of  a  different  nature,  that  is,  a  bond 
Ml  can  be  set-ott  against  a  simple  contract  debt:  see  Bennett  v.  While. 
I'lO.  2  K,  D.  64::.  where  a  debt  of  plaintiff  to  a  third  party  assigned 
lothe  defendant  «as  held  to  be  capable  of  being  set-off. 

In  Equity,  set-off  has  been  allowed  in  many  cases  not  within  the 
slalutes  of  act-off:  see  Story's  Eq.  Jur.,  ss.  14.  3«.  et  S'Q.:  Ltmiy  v 
Mtlla.  11  Or.  368;  ifcicllcfA  v.  Smort,  13  Or.  332.  The  Statutes  of 
•«-olt  applied  only  where  the  set-off  was  of  a  legal  debt,  and  excluded 
Wltable  debts,  and  unliquidated  damages. 

1*1/*'"°°'"''*  '*'■'  "'"'"shed  the  distinction  between  legal  and 
qmtawe  debts;  and  the  present  flule  expressly  authorizes  tho  setting 
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up  of  unllrillil«te<l  iltmilKlt  •■  nil  •MWir  to  either  lliiulil«lnl,  of 
unllauldalcd  (inn»nili.  not  menly  b»  wiy  .  «Mo(t.  but  ta  u  to  irabit 
ibe  detendmnt  to  oblilD  Judimmt  In  bli  Uyour  tor  any  b»l«ii-e,  or 
tor  luch  other  rellet  >■  he  mty  be  entitled  to.  sn  the  merlte  ol  ih. 
r>ae:  eee  Ktitplit  V.  loimil.  and  Homiki  \.  moili,  inlm.  p.  "i:i2  Th. 
offecl  ot  llir  Juflli-alurc  Arl  would  iMem  to  be  to  •bolUh  iny  dlitlniiliin. 
In  efirt.  between  wt  olf  iind  rtomdemande  to  t«r  >>  the  rliht  tci  r. 
cover  U  concerned,  though  any  cro«i-denl«nd  which  "ould  not  tornnrly 
be  pleaded  aa  a  setoff  muat  now  be  pleaded  by  way     ■  counterclaim 

A  dlitlnctlon  baa,  however,  been  recognlaed  whi  h  li  atlll  ot  Im 
portance  In  reference  to  the  dlapoiltlon  ol  the  co«t4  where  a  countir 
claim  la  act  up.  not  by  way  ot  a  detenco  aialnat  the  plalntlR'n  laui* 
ot  action.  Mr  I'lii  i,ewl».  In  hia  work  on  County  Court  Praiiln. 
quoted  w|i  '■oral  by  Cochbum.  C.J..  In  dtoolii'  v.  Toiilor.  .'.  Q  n  h 

B77.  aaya:—  A  <et-oB  would  aeein  to  be  of  a  different  nature  from  a 
defence  (711.  counter-claim  I  Inaiunich  aa  a  aet-off  appeara  to  shew  a 
debt  balancing  the  debt  claimed  by  the  plaintiff,  and  thua  leavlni 
nothing  due  to  him:  while  a  counter  claim.  It  would  aeem.  conilim  ot  a 
rroiB-cIalm.  not  neceaaarlly  extlngulihlng  or  deitroying  the  plalatm'N 
demand.  In  other  worde  a  stt-ott  appeara  to  conalst  of  a  defence  t.i 
the  original  claim  ot  the  plaintiff',  a  counter-claim  la  the  aiairtlnn  of  a 
separate  and  Indeperdent  demand,  which  doea  not  answer  or  di'siroy 
the  original  claim  of  the  plaintiff.  The  right  to  rely  on  a  aet-off  bai 
long  exiated.  The  right  to  aet  up  a  counter-claim  waa  Drat  given  tiy 
the  Judicature  Acta."  See  also  Uathercole  v.  Sm«».  7  Q.  B.  D.  856: 
Pilloa  V.  .Wplunc  .Morine  Aim.  Co.,  :.  C.  P.  I).  M:  and  notes  to  Ue 
Jttili'-'tturr  Act,  s.  16  (rf).  supra,  p.  41.  and  s.  74,  aupro.  p.  liCl. 

The  terms  of  the  present  Kutc  are  wide  enough  to  allow  a  defend- 
ant to  set  up  any  croaa-demnnd,  whether  connected  with  the  plalntlS'? 
claim  or  not.  and  whether  It  sounds  In  damages  or  not;  but  thr  Ituh' 
must  be  read  In  (onneitlon  with  Mules  124.  134,  136,  137.  aa  to  atrlking 
out  pleadings:  Orav  v.  Wilib.  :i  Ch.  D.  802. 

The  Wulf  Is  only  line  of  procedure,  designed  to  prevent  the  neces- 
sity of  bringing  a  crosa-actlon  where  a  croaa-demand  can  conveniently 
be  tried  In  the  original  action.  It  doea  not  give  rights  as  agalnil 
third  parties,  or  confer  rights  ot  aei-off  between  the  parties  which  Hi 
not  exist  before.  Thus  claims  against  a  company  held  by  a  director 
and  ftond  flilr  for  value  p -signed  to  a  third  person,  were  held  not 
subject  to  tie  set-off  agalnnt  damages  payable  under  an  order,  after- 
wards obtained  by  the  liquidator  of  the  company  against  the  director: 
Re  Jfilon  TrnmKaii!  Co..  El  p.  Theya.  22  Ch.  D.  122;  affirmed  in  appeal. 
25  Ch.  D.  387:  see  Mi'raey  St?cl.  etc..  Co.  v.  yaylor.  9  Q.  B.  D.  CIS; 
3  App.  Cas.  434.  In  an  action  tor  calls  by  the  liquidator  of  a  comiiany. 
a  claim  by  a  shareholder  against  the  company  was  not  allowed  to  be 
set  off:  Rr  Whitrhousr.  9  Ch.  I).  r,9.-|.  A  set-off  claimed  against  arrears 
ot  pension,  against  which,  by  statute,  no  set-off  was  permissible,  wa-s 
disallowed:  Oalhcrcole  v.  Smith,  7  Q.  B.  D.  62B. 

In  an  action  by  a  trustee  for  a  debt  due  to  him  as  such  trustee,  or 
an  agent  tor  another  person,  the  defendant  may  set  up  as  a  defeiKe 
to  the  extent  of  the  claim  that  the  cratui  Que  truat  is  Indebted  to  hiui 
In  a  greater  sum  for  unliquidated  damages:  Bnnkca  v.  Jarvia.  M" 
1  K.  B.  549;  88  L.  T.  20.  In  that  case  the  defence  was  set  up  In  nw 
form  or  a  counter-claim,  but  quirre.  whether  it  should  not  have  been 
set  up  as  an  equitable  defence,  as  it  might  have  been  under  the  ol'i 
practice:  /b. 
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TU  riKbt  of  Mt-off  oalr  rppIIph  to  mutual  dubii.  viz.,  d»bt*  dua  and  Rnit  m, 
„«iBf  to  HDd  bv  tbt  Mine  partUi:  thcrrforu  a  di>tt>ndant  cannot  Mt-off 
idftitdutt  by  tue  plaintiff  lo  blm  und  another  ihtboo  In  i-qual  ibarei:  mnVi",' 
Boiryc'ir  v.  Patc»on.  6  Q.  D.  D.  S40;  see  alio  t'vttfral  B'ink  v   tlurriMon   mof'*) 
10  P.  B.  S71;  20  C.  L.  r.  194. 

In  kB  ictloD  by  a  recvlvpr  of  a  tandlord'ti  ontatiT  for  rent  duo  the 
liodlord  the  defrodant  let  up  a  Het-off  of  inont<y  due  by  tbp  landlord; 
It  wu  beld  tbat  tbe  artton  by  tb«  rcrclvor  b*'lnf  In  ib<'  inti>rt>iit  of 
incambraDvera  on  the  landi,  tbo  set-off  could  no*  be  relU>d  on:  J/ul- 
iarkft  V.  0'nonohu>\  16  K.  K.  Ir.  MT>.  Ho  a  rtTi-lvpr  of  an  PHtati-  was 
if\i  not  fQlltlcd  to  set-off  aicalnHt  a  debt  due  by  blm  as  exeiutor,  a 
itU  due  to  blm  as  receiver,  notwithstanding  tbat  both  claim*  arosu  In 
reipect  of  the  same  estate:   Silton  v.  Itobrrtt.  IJ9  L.  T.  3^'*. 

Where  a  set-off  Is  claimed  or  pleaded  In  defenre  to  an  action  for 
debt,  the  debt  sued  on  Is  not  thereby  extinguished  to  the  extent  of  the 
d(>bt  uuKbt  to  be  setoff,  but  two  sepnrnte  and  ilUtlnct  riebts  remain 
uDtll  Judgment :  Ke  Hiram  Majrim  Lamp  Co.,  1903.  1  Ch.  70. 

K  claim  for  freight  cannot  be  set-off  against  a  claim  for  damages 
for  wrongfully  taking  irassesslon  of  tbe  goodti  In  respect  of  which  the 
'rMgbt  Is  claimed:  Lortt'ii  Trunfr.'  v,  Onnt  KnaUrn  Ufl..  1!M>S.  1  K.  B. 
19S;  IT  L.  T.  760;  1908.  2  K.  B.  M;  98  I..  T.  910,  such  a  demand  would 
be  ttae  subject  of  a  rounterclHlm. 

A  debt  due  by  a  Arm  to  a  deceased  person's  estate  cannot  be  set-off 
igalnit  a  legary  bequeathed  by  the  deceased  to  members  of  the  firm: 
fiimer  v.  Tamer,  1911,  1  Ch.  'l^<•^^  104  L.  T.  901. 

On  the  other  hand  a  rross-rlalm  which  Is  really  a  set-off,  though 
.^t  up  In  the  pleadings  as  a  counter-claim,  will,  ncvertbeU'ss.  be  treated 
by  the  Court  as  a  set-off— and  If  tbe  defendant's  set-off  equals  the  plain- 
tiri  claim,  the  action  must  be  disralEsed,  and  If  It  exceeds  It,  the 
Wendant  la  entitled  to  Judgnipnt  for  the  excesK;  Jud.  Art,  s.  128. 
<i-pro;  Qatet  v.  Urogram,  19  O.  \,.  R.  21 B;  QirarAot  v.  WiUon,  19  P  R. 
.''1.  201. 

A  County  Court  Judgment  wr.s  allowed  (o  be  set  off  against 
a  Judgment  of  a  Superior  Court:  Sandys  v.  Louia.  \V.  N.  1ST."  249- 
;  Charl.  Ch,  Ca.  81. 

Action  of  trover  and  for  goods  sold  and  dellvct-ed.  Defendant 
'M  not  alloA-ed  to  set-off  a  tlulm  against  a  third  party.  tliouRh  hucU 
■iiim  party  was  the  principal  of  the  plaintiff;  Tagart  v  Manus,  36 
T.  R.  469. 

Cnater-clalm.— The  mode  In  whkh  a  defendant  proceeds  lo  obtain  c^unter- 
:lie  crosB-rellef  contemplated  by  the  RuJr  Is  by  counter- •'■aim.  which  dai"' 
tijsbcen  defined  as  "a  plenilng  wheie  a  defendant  claims  some  remedy 
ir  relief  either  against  f  plaintiff  alone,  or  against  the  plaintiff  to- 
tether  with  some  other  person  or  persons,  whether  already  parties  to 
:tie action  or  not":  see  Haynes'  Chy.  Pr.  77.  and  per  Blackburn.  J.,  in 
M'ovffi  V.  Bran.  45  L.  J.  Chy.  lib. 

A  defendant  is  not  bound  to  make  his  cross-clalma  by  counter-claim, 
V  mar  asaert  them  hj  crosa-action:  AUiini  on  v.  Tufj,  44  u  X.  420; 
■*f  note  to  sec.  10  {,1}  of  the  Act.  supra,  p.  41;  Ncalv  v.  Clarke.  4  Ex. 
^-  -95;  and  a  counter-claim  can  only  be  maintained  where  a  cross- 
iciicn  might  he  brought:  Birmingham  F.stalcs  v.  Smith,  13  Ch,  D.  508. 

But  where  an  action  and  cross-action  have  been  brought  there  1b 
■o'ver.  in  a  proper  r-ase.  to  stay  one.  and  compel  the  plaintiff  In  It  to 


9    A 


520 


Plaintiff 
must  be 
partr- 


AKainat 
plaintiif 
alon«. 


RULES  OF  COURT. 

proceed  by  way  of  counter-claim  In  the  other  action:  aee  Incin  v. 
Sperry,  11  P.  R.  229;   Conmee  v.  C.  P.  RV-,  /&•  149. 

A  counter-claim  cannot  set  up  two  distinct  causes  of  action,  unless 
they  arise  out  of  the  same  transaction:  Parke  v.  Pain,  15  0.  1.,  R. 
187;   Btroud  v.  Lawaon,  1898,  2  Q.  B.  44. 

The  Courts  should  give  a  liberal  Interpretation  to  these  Ruks. 
which  were  no  doubt  passed  with  the  intention  of  settling  In  one 
litigation  all  questions  arising  out  of  the  subject  matter  of  the  dis- 
pute: per  Brett,  L.J..  in  Turner  v.  Hednesford  Gas  Co.,  3  Ex.  D.  l-ii. 
It  is  of  the  essence  of  a  counter-claim  that  it  claims  relief  against 
the  plaintiff,  either  alone,  or  in  conjunction  with  some  other  person. 
There  can  be  no  counter-claim  against  a  co-defendant  alone:  Votir  \. 
Crichton,  18  P.  R,  462;  Warner  v.  Twining,  24  W.  R.  536;  McLat/  v. 
Sharp,  W.  N.  1877,  216;  Benecke  v.  Craddock,  W.  N.  1881,  54;— 
Sheppard  v.  Beane,  2  Ch.  O.  223.  Is  not  to  be  considered  an  authority: 
see  Harrit  v.  Oamble,  6  Ch.  D.  748;  Furneaa  v.  Booth,  4  Ch.  D.  586. 
So  there  can  be  no  counter-claim  against  a  third  party,  unless  a 
claim  Is  made  against  plaintiff  along  with  such  third  party:  Datr  v. 
Sworder.  4  Ch.  D.  476;  Romann  v.  Brodreckt.  9  P.  R.  2;  Barter  v. 
Blaiberg,  19  Ch.  D.  473;  and  Rule  113.  Relief  against  co-defendants 
and  third  parties  alone  can  only  be  obtained  under  the  third  party 
procedure:  sea  Rules  165,  et  seQ. 

A  counter-claim  Irregularly  filed,  not  including  a  claim  against  a 
plaintiff,  may  be  struclt  out  on  motion:  Cope  v.  Crichton,  18  P.  R.  461 
The  relator  In  an  action  In  the  nature  of  an,  information  at  the 
suit  of  the  Attorney-General  la  not  a  plaintiff,  and  a  counter-claim 
cannot  be  filed  against  him:  Atty.-Gen.  Ex  rel  Russell  v.  Yaughan 
Road  Co.,  14  P.  R.  516. 

A  counter-claim  may  be  set  up  by  the  Crown  in  a  petition  of  right : 
Thomas  v.  The  Queen,  W.  N.  1875,  218;  1  Charl.  Ch.  Ca.  7i.  But  a 
claim  against  the  Crown  which  would  be  the  proper  subject  of  a  peti- 
tion of  right,  cannot  be  set  up  by  way  of  counter-claim  In  an  action 
hrought  by  the  Attorney-General:  Attorney-General  v.  Hargravc.  11  0. 
L.  R.  b^Q. 

Where  by  a  statnte  a  particular  mode  of  procedure  Is  provided  for 
obtaining  a  particular  relief,  that  mode  must  be  pursued,  and  pro- 
cedure by  a  counter-claim  w'.ll  be  Improper:  Pinto  v.  Badman,  7  T.  L.  R- 
317. 

It  is  not  necessary  that  the  amount  claimed  by  the  defendant 
should  be  equal  to  the  claim  of  the  plaintiff:  Mostyn  v.  West  Mostyn 
Co.,  1  C.  P.  D.  145. 

A  counter-claim  can  only  be  filed  while  the  action  is  in  esse;  after 
dismlsBal.  or  discontinuance  of  the  action  a  counter-claim  can  no 
longer  be  filed:  The  Salyhia.  1910.  P.  25;  101  L.  T.  959;  although  the 
dismissal  of  an  action  after  the  filing  of  a  counter-claim  will  not  pre- 
clude the  defendant  from  proceeding  with  It.  In  England  R.  243 
expressly  so  provides,  but  there  Is  no  similar  provision  In  these  mies. 
but  see  post.  p.  524. 

Counter-claim  against  Plaintiff  Alone —Where  a  counter-dalm 
is  brought  against  a  plaintiff  alone,  it  Is  not  necessary  that  tlic  ti-i'i^ 
of  the  defendant  should  be  connected  with  the  plaintiff's  original 
cause  of  action;  it  may  relate  to  any  matter  which  might  be  the 
subject  of  an  independent  action:    Stookc  v.  Taylor,  5  Q.  B.  D.  TmC: 
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and  Quinn.  v.  Heition,  40  L.  T.  70.  where  it  was  held  that  the  words,  Rate  lia. 
relatlns  to  or  connected  with  the  original  subject  of  tbei  cauH  or 
matter,"  in  sec.  16  (d),  of  the  Act  only  qualify  that  portion  of  the 
section  with  which  they  are  In  Immediate  connection,  viz.;  a  counter- 
claim which  seeks  relief  against  a  third  party  as  well  as  the  plain- 
tiff: see  also  Beddall  v.  Maitland,  17  Ch.  D.  174;  Gray  v.  WeftB,  21  Ch. 
D.  802.  But  the  defendant  cannot  set  up  by  way  of  counter-claim 
ajaiDEt  the  claim  of  a  plaintiff,  suing  only  in  his  Individual  capacity, 
claims  against  blm  personally,  and  also  as  executor:  Maalonald  v. 
Carington,  i  C.  P.  D.  28;  unless  both  plalntlfTa  and  defendant's  claims 
arise  in  refterence  tc  the  estate  of  which  the  plaintiff  is  executor:  see 
Rule  71. 

The  plaintiff  may  answer  the  defendant's  counter-claim  by  a 
counter-claim:  see  Renton  v.  Neville.  190O,  2  Q.  B.  ISl;  82  L.  T. 
446;  Take  v.  Andrewa,  infra;  which  may  be  in  respect  of  a  cause  of 
action  arising  after  the  issue  of  the  writ,  but  arising  out  of  the  same 
transaction  as  the  counter-claim :  Toke  v.  Andrews,  S  Q.  B.  D.  428;  but 
not  If  the  ground  of  claim  is  independent  and  arose  before  the  issue  of 
the  writ:  see  Rulf  157,  and  James  v.  Page,  85  L.  T.  Jour.  157.  In 
such  latter  case  the  new  claim  may  be  raised  by  amendment  of  the 
statement  of  claim:  /B. 

A  counter-claim  against  a  foreign  plaintiff  may  be  for  a  cause  of 
action  for  which  the  defendant  could  not  obtain  leave  to  serve  a  writ 
of  summons  out  of  the  jurisdiction:  Qriendtoveen  v.  Hamlyn.  8  T.  L.  R. 
231;  but  semble,  not  In  the  case  of  a  plaintiff  a  foreign  sovereign,  as 
imble  a  foreign  sovereign  only  submits  to  the  jurisdiction  as  to 
matters  arising  out  of  the  claim:  8.  African  Republic  v.  Compagnie 
Franco  Beige,  1897,  2  Ch.  at  p.  490;  77  L.  T.  555;  ft.  African  Republic 
r.  Transvaal  Northern  Ry.,  67  L.  J.  Chy.  92. 

There  may  be  separate  counter-claims  against  two  plaintiffs  sever- 
ally, though  they  sue  jointly:  Manchester,  etc..  Ry.  Co.  v.  Brcnks.  2  Ex. 
D,  1\Z. 

GottHtcr-olkim  aca^nsi  Plaintiff  and  Otlurs. — Where  a  counter-  Agslnst  the 
daim  is  made  against  the  plaintiff  and  another  person  It  is  subject  p'"'"*'^ 

,     ...  *  and     nth,^f 

10  certain  restrictions. 

Ml  The  relief  sought  to  be  obtained  against  blm  must  relate 
sppclflcally  to,  or  be  connected  with,  the  subject  matter  of  the  action: 
Micicfc  V.  Scott.  2  Cb.  D.  736;  see  Harris  v.  Gamble,  6  Ch.  D.  748; 
yuiB  V.  Hession.  and  Barber  v.  Blaiberg,  supra,  p.  520. 

(2)  The  counter-claim  must,  as  before  mentioned,  claim  relief 
aeainst  the  plaintiff  along  with  such  other  person:  Rule  IIS;  Trelearen 
\Bray,  45  L.  J.  Chy.  113;  1  Ch.  D.  176;  Dear  v.  Sicordcr.  1  Ch.  n, 
ITS;  and  Hiirris  v.  Gcimble.  supra:  Turner  v.  Hcdncsford  Gas  Co.,  S 

Ex.  D.  H5. 

Where  the  defendant  and  a  third  person  have  a  joint  cause  of 
action  against  the  plaintiff,  ovon  though  arising  out  of  the  same 
circumstances  that  give  rise  to  the  plaintiff's  cause  of  action,  the 
defendant  cannct  set  up  his  cause  of  action  by  counter-claim  making 
[I.e  third  person  a  defendant  to  it:  Pender  v.  Taddei.  1898.  1  Q.  B. 
'!*S.  Where  relief  is  not  claimed  against  the  third  party  along  with 
!:.?  plaintiff,  the  prucecdinys  must  be  under  Rule  1G5 ;  Central  Aj'rican 
Trading  Co.  v.  Grove,  40  L.  T.  540 ;  48  L.  J.  Ex,  510.  It  Is  not  enough 
that  the  coiinter-rlalm  be  in  form.  If  It  be  not  In  substance,  for  relief 
against  the  third  person  along  with  the  plain  ,  thus  where  the 
matter  of  the  counter-claim  may  be  set  up  against  the  plaintiff  as  a 
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defence  without  the  third  party,  and  the  plaintiff  Is  not  Interested  In 
what  is  claimed  from  the  third  party,  the  counter-claim  la  improptr; 
Romann  v.  Brodrecht,  9  P.  R.  2;  Torranrr  v.  Livingstone,  10  I».  R.  ■>^>. 

Furthermore,  it  has  been  held,  perhaps  under  the  terms  of  C.  R. 
250  now  Rule  114.  that  a  third  party  cannot  counterclaim  against  the 
defendant  who  hrought  bim  in:  Street  v.  Oover,  2  Q.  B.  D.  498;  Almj 
V.  OreenhiU,  1896,  1  Ch.  19;  73  L.  T.  452;  and  such  a  pleading  may 
be  struck  out  on  a  summary  application:  General  Electric  Vo.  \. 
Victoria  Electric  Light  Co.,  16  P.  R.  476,  529.  which  distinguished 
Green  v.  Thornton,  9  C.  L.  T.  139.  where  a  third  party,  maue  with 
the  plaintiff  a  defendant  to  a  counterclaim,  was  allowed  to  ameuil 
a  reply  to  the  defendant's  counter-claim,  by  asserting  another  counter- 
claim against  the  defendant,  but  this  was  said  to  have  been  alloiveii 
because,  although  called  a  counter-claim,  it  was  in  substance  a  defence: 
see  16  P.  R.  481,  584;  see  Rule  114.  and  notes.  In  Evans  v.  Bii'-k. 
4  Ch.  D.  432,  It  was  held  that  a  person  cannot  be  brought  in,  as  a  de- 
fendant to  a  counter-claim,  against  whom  relief  is  claimed  In  one  of 
two  inconsistent  alternatives:  see  note  to  Rule  67. 

In  an  action  by  the  assignee  of  a  chose  in  action,  it  was  held  that 
the  defendant  could  not  ( ounter-clalm  for  damages  Uv  breach  of  the 
contract  assigned,  against  plaintiff  and  his  assignors,  but  that  he 
must  he  limited  to  setting  up  by  way  of  defence  any  claim  for  damaRes 
which  he  might  have  as  against  the  assignors:  Sovereign  Bank  v. 
Parsons,  18  O.  L.  R.  665,  see  S.  C.  at  a  subsequent  stage  sub  mm. 
Parsons  v.  Sovereign  Bank,  1913,  A.  C.  60;   107  L.  T.  572.. 

The  counter-claim  need  not  be  for  the  same  cause  of  action  against 
all  the  defendants  to  It:  Central  African,  etc.,  Co.  v.  Grove,  -27  \V.  R. 
933;  40  L.  T.  540;;  Turner  v.  Hednesford  Gas  Co.,  3  Ex.  D.  14:1. 

A  defendant  is  not  entitled  to  set  up  in  his  counter-claim  a  hypo- 
thetical case  for  relief  against  a  third  party ;  Sackville  v.  Paccy,  IS  C. 
L.  J.  14. 

Snnbh'.  A  defendant  may  serve  a  third  party  out  of  the  jurisdic- 
tion with  a  counter-claim:  see  Rule  24,  note,  p.  347. 

Where  a  defendant  counter-claims  against  the  plaintiff  as  liablv 
alone,  the  plaintiff  cannot  have  added  another  person  who,  he  allege?, 
is  also  liable  as  to  a  part  of  the  counter-claim:  Eyre  v.  Moreing,  V>.  .N. 
1884,  58. 

Connter-clalm  onlj  where  a  Separate  Action  would  Lie.— In 
any  case,  a  counter-claim  can  only  be  set  up  where  an  action  might 
be  brought:  Birmingham  Estates  v.  Smith,  13  Ch.  D.  506,  508. 

A  counter-claim  has  therefore  been  disallowed  where  it  set  up  a 
debt  alleged  to  have  been  Incurred  by  the  plaintiff  when  an  infant. 
and  not  ratified  under  Lord  Tenderden's  Act:  Rauh'n  v.  I!(iu-h~ii. 
1  Q.  B.  D.  460.  So  In  an  action  by  an  administrator  for  the  balamc 
of  an  Intestate's  banking  account,  a  debt  due  from  the  Intestate  on 
a  note  which  became  due  after  his  death  was  not  allowed  to  be  set 
off.  because  an  administration  order  had  been  before  action  obtained 
of  wblch  the  defendants  had  notice;  and  under  23  &  24  Vict,  c,  2S.  ^ 
14.  equity  would  restrain  the  defendant  from  proceeding  on  tht 
uoltf.  leaving  him  to  prove  for  it  in  the  administration  inoceeding.!: 
Newall  V.  National  Provincial  Bank  of  England.  1  C.  P.  D.  436;  1 
Charl.  Cb.  Ca.  82;  see  also  Montieth  v.  Walsh,  10  P.  R.  162-  ^'^ 
also,  where  the  claim  set  up  In  the  counter-claim  had  been  extln 
guished  by  the  obtaining  of  a  judgment  in  another  Division,  which 
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judgment  the  defendant  was  not  at  liberty  to  enforce  without  leave.  RnU  liB. 
jt  wu  disallowed:  Birminoham  Estates  v.  smith,  13  Ch.  D.  606; 
see  also  BeddaU  v.  Maitland,  17  Ch.  D.  174,  where  a  counter-claim 
for  damases  for  forcible  entry  under  the  Statute  of  Richard  2 
tailed,  because  that  Act  gave  no  civil  remedy.  So  also,  where  a 
counter-claim  was  by  a  surety  against  the  plaintiff  and  third  parties 
(the  debtors),  to  require  the  plaintiff  to  first  proceed  against  the 
debtors  (they  being  able  to  pay),  and  for  Indemnity  from  the  debtors, 
it  was  disallowed:  Federal  Bank  v.  Harriton,  10  P.  R.  271. 

See  also  Re  Milan  Tramicaya  Co.,  ex  parte  Theys,  22  Ch.  D.  122. 
[ifflrmed  In  appeal  25  Ch.  D.  687;  followed  In  Re  OiUeapie,  54  L.  J. 
Q.  B.  342;  Qathe^cole  v.  Smith,  1  Q.  B.  D.  62C;  Beatty  v.  Afnir,  10 
L.  H.  Ir.  208. 

Matter  which  would  be  the  proper  subject  of  a  petition  of  right  can-  countt-r- 
DOt  be  set  up  by  way  of  counter-claim  In  an  action  by  the  Attorney-  '^'*'"' 
General:  Attorney-General  v.  Hargrave,  11  0.  h.  R.  530.  c^o*n. 

As  to  when  a  counter-claim  is  necessary  to  enable  a  defendant  to  injunction 
obtain  an  Injunction  or  a  receiver  against  the  plaintiff:  see  notes  to  by  counter 
sec.  17,  aupra,  p.  62.  *='*'"■ 

Connter-clalm     wlien     Becarded     as  Separate     Action.  — 

Whether  a  counter-claim  Is  to  be  considered  merely  as  a  defence,  or 
as  something  like  a  separate  action,  has  been  much  discussed.  It 
IS  not  an  action:  Irwin  v.  Brou*n.  12  P.  R.  639;  but  see  Irwin  v. 
Turner,  16  P.  R.  349,  though  by  the  terms  of  the  Rule  116  it  has  the 
same  effect  as  a  statement  of  claim  in  a  cross-action,  to  enable  judg- 
meat  to  be  given  on  both  claim,  and  counter-claim:  see  Lumaden  v. 
Winfer,  8  Q.  B.  D.  650,  and  It  was  early  viewed  as  in  the  nature 
of  an  Independent  action  In  dealing  with  the  question  of  the  costs  of 
it;  see  Stooke  v.  Taylor,  5  Q.  B.  D.  .177;  Paincs  v.  BromleV'  6  Q.  B. 
D.  69o,  and  notes,  aupra,  p.  519,  and  to  Jud.  Act,  s.  74  supra,  p.  260 
"tKQ.:  Waring  v.  Pearman,  32  W.  R.  429;  35  L.  T.  633;  and  now  in 
tlnglaad  it  has  practically  been  decided  that,  though  not  a  cross-action, 
everything  done  in  respect  of  the  proceedings  upon  it  must  be  treated 
as  If  it  were;  MciJowan  v.  Middleton,  11  Q.  B.  D.  469;  Nj/fces  v.  Sacer- 
Mi.  15  Q.  B.  D.  425;  .4mo»  v.  Bohett,  22  Q.  B.  D.  548;  yeek  v.  Taylor, 
1893;  1  Q.  B.  560.  This  result  is  partly  based  upon  the  amended 
language  of  Eng.  (1883)  R.  199.  which  aays  that  a  counter-claim 
"shall  have  the  same  effect  as  a  cross-action,  etc."  The  correspond- 
ing Ont.  Rule  116  reads,  "  a  counter-claim  shall  be  treated  as  an  ac- 
tion BO  as  to  enable  the  Court  to  pronounce  a  final  judgment  upon 
all  matters  set  up  therein";  but  the  Ontario  Rules  are  In  the  direc- 
tion of  regarding  proceedings  on  the  counter-claim  as  independent 
it  those  in  the  action:  see  notes  to  Rules  114,  116.  117.  121.  See 
also  nominion  Burglary  Quarantee  Co.  v.  Wood,  3  O.  U  R.  365. 

In  atumorf  v.  Campbell.  1892,  1  Q.  B.  314.  it  was  held  that  the 
judgments  of  plaintiff  and  defendant  on  claim  and  counter-claim  re- 
spectively constitute  two  Imlepcndont  debts,  either  of  whlrh  may  be 
garnished,  notwithstanding  that  the  other  party's  Judgment  may  be 
for  a  larger  sum.  It  would  of  course  be  otherwltse  where  an  order 
Is  made  to  set  off  one  against  the  other. 

A  counter-claim  has  also  been  viewed  as  a  cross-action  for  other 
purposes.  For  instance,  relief  may  be  given  upon  it  in  respect  of  a 
ause  of  action  that  arose  after  the  issue  of  the  writ  in  the  original 
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action:  Kule  159;  Bcddall  v.  Maitland.  17  Ch.  D.  174;  it  Oownn  v. 
Middleton,  11  Q.  B.  D.  409;  see  also  Chamberlin  v.  Chan.bviUn.  \\ 
P.  R.  601. 

In  accordance  with  the  principle  of  Beddall  v.  Mainand,  It  has 
farther  been  now  decided  (and  the  decision  was  confirmed  In  Eng- 
land by  an  expvesa  Rule.  Eng.  (1883)  R.  249),  that  the  discontinu- 
ance of  an  action  by  the  plaintiff  doea  not  put  an  end  to  the  counter. 
claim;  McGowan  v.  MiddJeton,  11  Q.  B.  D.  464,  overrnlfng  Varas- 
ieur  V.  Krupp,  15  Ch.  D.  474;  The  Queen  v.  Judge  of  City  of  Lon- 
don Court,  1891,  2  Q.  B.  71;  that  a  counter-claim  may  be  revived  on 
the  dnth  of  the  defendant,  Independently  of  the  revivor  of  the  action 
by  the  plaintiff:  Andrew  v,  Mtken,  30  W.  R.  701;  4(1  L.  T.  G89;  and 
that  a  plaintiff  may.  in  reply  to  a  counte.  ;:Iaim.  set  up  a  counter-claim 
against  defendant:  Toke  v.  Andrews,  8  Q.  B.  D.  428;  Renton  v.  XeiUh: 
1900,  2  Q.  B.  181;  82  L.  T.  446;  see  also  19  C.  L.  J.  162;  but  a  counttr- 
clatm  cannot  be  filed  after  the  action  has  been  discontinued,  or  dis- 
missed:  The  Salybia.  1910,  P.  25;   101  L.  T.  539. 

Where  the  plaintifTs  claim  was  dismissed  tor  default  In  compliance 
with  an  order,  after  a  counter-claim  had  been  filed,  the  defendant  was 
allowed  to  proceed  with  his  counter-claim  by  motion  for  judgment  a« 
by  default  of  pleading  thereto  by  the  plaintiff:  Higgins  v.  Svott,  21 
Q.  B.  D.  10,  In  note  to  Rule  121;  Roberts  v.  Booth,  1893,  1  Ch.  52:  67 
L.  T.  646;  these  cases  In  England  have  the  support  of  the  express 
of  Eng.  (1883),  R.  249  (not  adopted  In  Ontario),  provided  that 
where  the  defendant  sets  up  a  counter-claim,  and  the  plaintiff's  action 
becomes  stayed,  discontinued  or  dismissed,  the  counter-claim  may 
nevertheless  be  proceeded  with,  but  It  Is  probable  that  In  Ontario 
the  decision  would  be  the  same  without  an  express  Rule.  See  also 
Vildt  V.  ''''oy.  9  T.  L.  R.  34,  83;  Jones  v.  Macaulay,  1891,  1  Q.  B.  221. 
I;ut  whfre  the  counter-claim  Is  one  which  the  defendant  coultl  only 
set  up  by  reason  of  tbs  plaintiff,  a  foreigner,  having  come  within  the 
jurisdiction  and  aueu  the  defendant,  if  the  plaintiff  moves  to  dision- 
tlnue  his  action  the  defendant  Is  in  the  position  of  a  plaintiff  quoii'} 
the  counter-clnini.  and  will  not  be  permitted  to  continue  it.  as  a  tpmi 
of  the  plaintiff  being  allowed  to  discontinue:  Dominion  Burglary 
Guarantee  Co.  v.  Wood,  3  O.  L.  R.  365. 

WTiere  a  claim  can  properly  be  the  subject  of  a  set-off  it  should 
be  set  up  as  a  defence,  and  not  by  way  of  counter-claim,  and  if 
set  up  ly  (.ounter-claim.  even  though  It  is  allowed,  the  defendant  will 
not  be  entitled  to  any  more  costs  then  If  It  had  been  pleaded  simply 
as  a  defence:  Qirardot  \.  WcUon.  19  P.  R.  162.  201. 

In  respect  to  security  for  costs  also,  a  defendant  who  sets  up  a 
counter-claim  becomes  to  some  extent  in  the  position  of  a  plaintiff 
in  a  cross-action:  Wintcrfield  v.  Bradnum,  3  Q.  B.  D,  324;  and. 
when  out  of  the  Jurisdiction,  was  in  one  case  ordered  to  give  security 
for  costs:  The  J.  Ftshcr,  2  P.  D,  115;  but  a  defendant  will  not  be 
ordered  to  give  security  where  his  counter-claim  is  in  respect  of  the 
same  subject-matter  as  the  plaintiff's  claim:  Maplcson  v-  Masini,  '-^ 
Q.  B.  D.  144;  see  also  Shepherd  v.  Hayball,  13  Gr.  681;  or  is  in 
effect  a  defeice:  Xcc^  v.  Taylor,  1SS,I,  1  Q.  B.  560;  and  where  he  ad- 
mits the  p-  lintiff's  claim,  and  sets  up  a  counter-claim  founded  on  a 
distinct  claim,  he  cannot  demand  security  for  costs  from  plaintiff  if  cui 
of  the  jurisdlrtion :  quare,  however,  where  he  sets  up  a  counter-claim 
for  an  amount  greater  than  the  plaintiff' a  claim ;  see  WinterfeH  v. 
Bradnum,  supra;   see  also  notes  to  Rule  382. 
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Wbere  the   Inues   of   tact   In   the  claim  and  counter-claim    were  Bnle  lis. 
jtaUcal.  It  wa«  held  that  the  plalntlfl  waa  not  entlUed  to  adduce  j.,,j„„ 
in  reply  to  the  countar-clalm  freah  evidence  which  would  have   been 
miterUl  to  the  original  case:  Orten  v.  Sevin.    13  Ch.   D.  689;   aee 
alM   as  to  the  evidence   where   claim  and   counter-claim   are   tried 
logeiher:  Re  Woodfine,  Thomfon  v.  Woodfine,  38  L.  T.  753. 

Co-defendants  to  a  counter-claim  cannot  examine  one  another  for 
dlKOWy:  UoUoy  V.  Kilty,  15  Ch.  D.  162. 

Form  of  Connter-elklm. — A   counter-claim    and  statement  of  de-  Form. 
Imce  must  he  included  in  the  same  pleading,  and  the  same   rules 
anply  In  many  respects  to  a  counter-claim  as  to  a  statement  of  claim : 
smHoHokjov  v.  Vort,  25  W.  R.  627,  and  Form   13;   H.  «  L.  Forms. 
No.  127. 

A  counter-claim  Is  subject  to  the  same  rules  as  a  claim  In  respect 
to  the  causes  of  action  which  may  be  Joined:  see  Oompton  v.  Preslon. 
21  Ch.  D.  188;  Hunter  v.  Storit,  17  P.  R.  47. 

By  the  express  terms  of  the  «ule»,  the  relief  prayed  for  by  way 
o!  counter-claim  must  be  specifically  stated:  Rule  145;  but  a 
coutteMlalm  under  tLdse  Buies  Is  not  governed  by  as  strict  regula- 
tions >s  la  England  under  Eng.  Rule  243 :  see  Crowe  v.  Bornicot,  6 
Ch.  D.  753;  Hillman  v.  Mayhew,  24  W.  R.  485;  but  see  Lees  v.  Patter- 
M,  26  W.  K.  399;  7  Ch.  V    860. 

Under  these  Kala  It  imuld  seem  that  It  la  not  necessary,  by  sep- 
irale  numbering  of  parssrapbs,  headings,  or  otherwise,  to  dlstln- 
goleh  the  defence  from  the  counter-claim.  It  wrtl  be  sufficient  It 
the  second  style  of  cause  when  required  by  Rule  113  Is  added,  and 
the  tacts  on  which  the  defendant  relies,  whether  by  way  of  defence 
or  counter-claim,  are  concisely  stated  and  without  proliilty  (Bule  141.) 
.1  prayer  tor  the  counter-relief  desired  should  be  added:  Bulc  145. 
Then,  by  analogy  to  the  decision  in  Walson  v.  Hawkins,  24  W.  R.  884, 
it  the  facts  stated  and  proved  show  either  a  defence,  oi  a  right  to  any 
rellel  prayed  tor  by  way  of  counter-claim,  the  defendants  will  be  entitled 
to  the  benelit  of  such  defence,  or  to  such  relief:  see  also  A'cuicll  v.  Sa- 
(ionol  P.  Bonlt,  1  C.  P.  D.  601.  It  relief,  by  way  of  counter-claim, 
whether  general  or  otherwise,  is  not  asked,  it  will  be  taken  that  It  la 
not  wanted :  Hottoway  v.  York,  25  W.  R.  627. 

Defence  to  Connter-olalm.   —   The   defence  to  a  counter-claim  Defence  to 
mast  be   delivered  within  ten  days  after  the  service  of  the  counter-  JJ,"""'' 
data:  Rule  114. 

Besides  delivering  a  defence,  the  plaintiff  In  the  action  may  set  up 
a  counter-claim  arising  out  of  the  same  transaction  as  the  defen- 
Jant's  counter-claim:  Ren  Ion  v.  NeviUe,  1900,  2  Q.  B.  181;  82  L.  T. 
41S;  to  which  the  same  rules  would  apparently  apply  as  to  the 
original  counter-claim.  But  the  right  to  deliver  a  counter-claim  to  j. 
counter-claim  is  confined  to  the  plaintiff  in  the  action,  and  does  not 
extend  to  any  co-defendant,  or  third  person  who  is  tnade  defendant 
to  a  defendant's  counter-claim. 

The  plaintiff  in  the  action  would  also  seem  entitled  to  resort  to  the 
third  party  procedure  in  regard  to  any  claim  sot  up  against  him  by 
.ounttfi-iidiii).  and  obtuiu  leave  to  serve  a  third  party  against  whom 
he  claims  indemnity,  contribution,  or  relief  over.  In  respect  of  tha 
counter-claim:  Levi  v.  Anfflo-Continental,  1902,  2  K.  B.  481;  86  L. 
T.  ss;. 
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RULES  OP  COURT. 

CoiiBtar-«lBlma  AUowad.— SzaMptoB.— The  following  are  ex- 
amples of  rounter-clalms  allowed  to  be  set  up,  as  raising  quMtlonn 
which  can  conveniently  be  triad  with  the  plalntlff'a  claim  In  the 
action : 

Action  by  a  stock-broker  for  price  of  shares.  Counter-ilalm  for 
fraudulent  misrepresentations  as  to  the  values  of  the  shares:  Amu.. 
1  Chan.  Ch.  Ch.  73;  Evana  v.  Qcnn,  W.  N.  1875.  199;  1  Charl.  Ch, 
Ca.  70;  see  also  Lee  v.  McMahon,  2  Ont  654. 

Action  for  price  of  Iron.  Counter-claim  tor  Inferiority  of  iron. 
Anon.,  1  Charl.  Ch.  Ca.  73;  or  non-delivery  of  part:  Hidland  liy.  Co. 
V.  Ontario  KoUing  Mills.  2  Ont.  1. 

Action  for  price  of  coals.  Counter-claim  for  non-delivery  of  part 
of  the  coals:  yorton  v.  Merrii'inn,  W.  N.  1875.  219;  I  Charl.  Ch. 
Ca.  80;  see  Fulton  v.  V.  C.  Furniture  Co.,  32  C.  P.  422;  20  C. 
L.  J.  11. 

Action  for  negligent  construction  of  ship.  Counter-claim  for  extras 
due  beyond  the  contract  price:  Trinacria  v.  Richardson,  W.  N.  1873. 
219;  1  Charl.  Ch.  Ca.  74. 

Action  by  builder.  Counter-claim  for  breach  of  covenant  in  build. 
Ing  contract;  Trevena  v.  Watts,  W.  N.  1875,  250;  1  Charl.  Ch.  Ca.  79. 

Action  by  lessor  for  rent.  Counter-claim  for  an  alleged  debt,  and 
damages  for  non-performance  of  lessor's  agreement:  Atwood  v.  Milier. 
W.  N.  1876.  11;  1  Charl.  Ch.  Ca.  82;  see  Atkinson  v.  Ellison.  W.  N. 
1875,  199;   1  Charl.  Ch.  Ca.  69. 

Action  of  ejectment  for  non-payment  of  rent.  Counter-claim  for 
rectification  of  lease  so  as  to  state  terms  by  which  no  rent  would  be 
due:   Carew  v.  Christopher,  10  L.  R.  Ir.  38. 

Action  for  ejectment  by  heir  against  widow.  Counter-claim  for 
dower:  aia»s  v.  Olass,  9  P.  R.  14. 

Action  for  recovery  of  land  and  mesne  profits.  Counter-claim  for 
damages  for  illegal  distress  against  plaintiff  and  his  bailiff:  Dork- 
stader  v.  Phipps,  9  P.  R.  204. 

Action  for  specific  performance.  Counter-claim  for  damages  and 
rectification  of  agreement,  and  specific  performance  of  the  agreement 
as  rectlrled:  Dunlop  Tire  Co.  v.  Ryckman,  5  O.  L.  R.  249. 

A  counter-claim  was  allowed  claiming  against  an  assignee  a  set-off 
of  damages  due  from  the  assignor:  Younp  v.  Kitchin,  3  Ex.  T).  127; 
Exchange  Bank  v.  l^tinson,  32  C.  P.  158;  see  PcUas  v.  ycpfniie  Mar- 
ine Ass.  Co..  5  C.  P.  D.  34. 

Where  A.  sued  B.  on  a  bill  and  B.  defended  by  alleging  that  A. 
was  really  trustee  for  C.  who  owed  B.  money;  B.  was  allowed  to 
bring  In  C.  and  clolm  set-off;  JlfacdonaW  v.  Bodr.  W.  N.  1876.  23; 
but  this  case  was  disapproved  of  in  Taggart  v.  Marcus.  36  W.  R.  460: 
see  supra,  p.  ol9. 

Action  to  establish  a  will.  Counter-claim  propounding  two  earlier 
wills,  under  which  defendant  claimed  In  the  evenf  of  the  last  'n  date 
being  Invalid:  Applcman  v.  Applcman,  12  P.  R.  13S. 

Action  by  an  executor  for  detention  of  the  goods  of  his  testator. 
Counter-claim  for  funeral  expenses  paid  by  the  defendant,  and  a  dfht 
due  to  htm  from  the  testator  before  hla  death;  Watkin  v.  Ncvomi-n. 
1  Cab.  A  El.  113. 


EXAMl'LES   OF   COl'NTEK-CLAIMS    ALLOWED. 

Actloa  tor  the  recove'  y  ot  land.     Counter-claim  tor  damatea  In  bo 
Mpect  ol  a  treipaja  by  the  plainllB  on  the  lands  In  question,    and 
(or  an  aiaault:  Uorino  v.  Vameron,  10  P.  R.  49C. 

Action  by  lessor  for  ejertraent.  and  tortellure  ot  leasp.  Counter- 
■lata  lor  relief  from  the  forfeiture:  Wardent  of  CholmeliVt  Brhool 
i.  gewtll,  1893.  2  t).  B.  254;   68  L.  T.  118. 

Action  for  money  lent.  Counter-claim  for  money  paW  by  de- 
fendant and  tor  work  done  by  him  tor  the  plalntIB  and  another, 
iwltboii't  Joining  the  other  person):  Cure  v.  Moreino.  W.  N.  1884,  58. 

Actions  by  executors  to  charge  a  married  woman's  estate  with  a 
debt  to  their  testator.  Counter-claim  by  her  and  her  husband,  also 
a  aetendant,  for  money  belonging  to  the  «lte.  not  part  of  her  separ- 
ate estate,  and  tor  chattels  In  the  possession  ot  the  testator  at  his 
death,  and  alleged  to  be  the  properly  ot  the  husband:  Hoiiion  v.  Jfoifti. 
sCtD.  6611. 

Action  by  cestui!  que  truatcnt  against  a  surviving  trustee  to  make 
Mod  purchase  money  of  testators  share  of  a  partnership  business, 
allowed  to  remain  outstanding.  Counter-claim  to  be  Indemnified  by 
all  cpl(»i»  QtiC  truatcnt.  Including  the  plaintiffs,  as  the  retention  ot 
the  money  by  the  surviving  partner  was  by  their  consent:  Re  Homes, 
WrijM  V.  WeoOlcrheaS.  W.  N.  1883,  110. 

Action  propounding  will  ot  defendant's  wlla  who  had  obtained  a 
protection  order.  Counter-claim  to  set  aside  the  protection  order  as 
traudnlent,  pronounce  against  the  will,  and  for  letters  ot  adminis- 
tration: Muige  V.  Adams.  50  L.  J.  Pro.  49;  1"  C.  L.  J.  369. 

A  mortgagor  was  allowed  to  set  up.  In  a  foreclosure  suit,  a  claim 
to  open  signed  accounts:  Eyre  v.  Hughes,  2  Ch.  D.  148. 

Action  by  a  trustee  In  bankruptcy  tor  unpaid  price  of  a  chattel 
purchased  from  the  bankrupt.  Counter-claim  for  Iraudulent  repre- 
lentatlon  made  by  the  bankrupt  on  the  sale:  Jack  v.  Ktppmg,  9  Q. 
B.  D.  113. 

M  and  C.  are  partners  with  B.  In  London  and  Honduras;  the  two 
firms  are  separate.  Actions  by  M.  and  C.  against  the  London  firm 
as  agents  of  the  Honduras  firm  for  an  account.  B.  had  a  decree  In 
Honduras  tor  the  taking  ot  partnership  accounts  there,  and  the 
London  firm  asked  by  counter-claim  tor  the  accounts  ot  the  Hon- 
duras firm  to  be  taken:   Mutrie  v.  Blnney,  35  Ch.  D.  1514;   36  W.  R. 
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Stilklag  Ont  CouBter-oUlm.— Where  a  so-called  counter-claim  Ii 
ii  irrigular  by  not  claiming  relief  agnlnst  the  plaintiff:  Cope  v.  ^| 
Criihtort,  18  P.  R.  462;  or  is  otherwise  not  authorized  by  the  llulrs: 
ilmerat  Electric  Co.  v.  liclorio  Electric  Light  Co..  16  P.  R.  47(1.  .'29, 
It  may  be  struck  out  on  motion,  notwithstanding  that  the  party  mov- 
ing to  strike  it  out  has  pleaded  to  it  and  the  case  itas  come  oii  tor 
Itlal;  Cope  V.  Cricliton.  supra.  See  also  Burlier  v.  Blalberg.  19  Ch.  D. 
ITS. 

In  order  to  p-event  the  abuse  ot  tha  extensive  powers  ot  counter-  C 
■lalm     (ven  to  detendanti!.    the    Court  has  a   discretion   under  Kule , 
13T  ■  J  consider  whether  the  counter-claim  should  be  proceeded  with,  t 
or  struck   out,    leaving  the  defendants  to  make  It  the  subject  of  an 
Independent  action. 
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RULES  OF  COURT. 

There  ti  Jurlidlctlon  to  itay  proceedlnst  in  a  crou-actlon,  and 
allow  the  claim  to  be  let  ap  by  counter-claim  In  another  action,  yet 
It  sbould  only  be  done  when  the  polnti  at  liiue  are  the  aame:  Adam- 
ton  V.  Tuff,  44  L.  T.  420;  see  /rw*»  v.  Sperry,  11  P.  R.  229;  Conm-y 
V.  Can.  Pac.  Ry.,  11  P.  R.  149. 

Where  the  Court  wai  of  opinion  that  a  counter-claim  was  not  bont 
fide,  and  It  contained  Bcandalous  charges,  it  was  struck  out:  l.n-  v. 
AahiDin,  1  T.  L.  R.  291;  see  RuUt  136,  137. 

strikiiiKout         ItHklMc  Ovt.— For  the  principles  upon  which  the  Court  acts  In 

couiiter-  striking  out  counter-claims,  see  Saylor  v.  Farrer,  infra,  Padttivk  r. 

'  Scott,  2  Ch.  D.  736;  Dear  v.  Suwrder,  4  Ch.  D.  476;  Harri$  v.  Qamble 

G  Ch.  D.  748;  Birmingham  Estates  v.  Smith,  13  Ch.  D.  506;  Kolhvrum 

V.  Priest.  28  W.  R.  277;  also  the  examples  infra. 

An  application  to  strike  out  a  counter-claim:  see  Rule  137,  may.  In 
England,  be  made  In  Court:  see  Dear  v.  Suborder.  4  Ch.  D.  476;  Huj- 
iions  V.  Tueed,  10  Ch.  D.  359 ;  but,  as  a  general  thing,  should  be  madf 
In  Chambers:  see  Ifaylor  v.  Farrer,  26  W.  R.  809;  and  Coe's  Prac.  In 
Cham.  78.  In  Ontario  It  may,  and  usually  should,  be  made  before  the 
Master  in  Chambers,  or  other  officer  having  like  Jurisdiction :  see  Hulet 
207  (4).  20S.  It  should  be  made  before  trial.  In  Lynch  v.  Macdon- 
aid,  37  Ch.  D.  227,  It  was  said  that  It  was  too  late  to  apply  after  re- 
ply (the  period  fixed  by  the  Eng.  Rule),  but  douotless  also  at  the  trial 
the  Judge  has  power  to  deal  with  the  pleadings  and  the  action  as  he 
may  deem  proper :  see  Barber  v.  Blaiberg,  19  Ch.  D.  473. 

The  decision  of  a  Judge  in  sui,n  a  matter,  if  appealed  from,  will 
rarely  be  interfered  with:  Huggons  v.  Tieccd,  10  Ch.  D.  359. 

In  Naylor  v.  Farrer,  Jessel,  M.R.,  said  that,  In  his  opinion,  under 
the  English  Rule,  a  defendant  might  set  up  any  cumber  of  cross- 
claims.  There  was  no  limit  laid  down  In  that  Rule  either  to  their 
number  or  nature;  but  It  was  left  to  the  discretion  of  the  Court  or  a 
Judge  to  limit  them,  otherwise  fifty  causes  of  action  of  the  most 
diverse  nature  might  be  Joined  together  and  set  up,  and  witnesses  of 
all  kinds  called  in  support  of  each.  How  would  it  be  possible  for 
the  Court  to  try  alt  those  in  one  action?  There  must  also  be  some 
limit  to  the  character  of  the  claim  set  up.  Suppose,  for  instance, 
an  action  for  account  brought  by  a  surviving  partner  against  the 
widow,  who  was  also  the  executrix  of  the  other,  to  which  the  widow 
set  up  a  couQter<c]aim  for  damages  for  breach  of  promise  of  marriage, 
could  that  be  said  to  be  a  counter-claim  which  couM  be  conveniently 
disposed  of  in  the  pending  action?  It  was  impossible.  The  Judge 
must  exercise  the  discretion  given  to  him  by  the  Rule  In  allowing 
or  rejecting  a  counter-claim. 

In  Bartholomew  v.  RawUnga.  W.  N.  1876,  50;  2  Charl.  Ch.  Ca.  C2, 
-Archibald.  J.,  said:   "There  is  no  doubt  whatever  that  a  defendant 

entitled  to  set  up  any  counter-claim  that  is  not  so  incongruous  as 
I  be  incapable  of  being  conveniently  tried  with  the  original  claim." 
Ine  question  of  the  convenience  of  trial  depends  greatly  ui>oii 
whether  the  subject  of  the  counter-claim  is  germane  to  the  subjeit 
of  the  action.  But  though  a  counter-claim  be  not  in  relation  to 
matt<>rB  forHgn  to  tho  unhjcct  of  th©  aftfon.  stlM  the  fart  that  U  '-'-M! 
necessitate  a  long  account,  and  thus  unduly  delay  the  action,  may 
furnish  grounds  for  excluding  It;  Gray  v.  Webb,  21  Ch.  D.  802.  See 
also  Delohbi'l-FUpo  v.  Yarli/.  1893.  1  Q.  B.  G63,  Hawkins  v.  Mybrea. 
3  T.  U  R.  91. 


COL'NTBB-CLAIMB — DISALLOWED. 
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In  Canadian  securiHe§  Co.  v.  Prcntttf,  ft  P.  R.  324.  Cameron.  J..  Knl*  116. 
uld:  "I  have  unmed  that  allowing  or  dliallowtoK  a  rounterclalm, 
vh«rt  third  partlM  an  to  be  brought  In,  li  matter  ot  discretion,  not 
I  coarH  to  be  exercised  arbitrarily,  but  upon  consideration  of  all 
iba  rlrcumstancea,  Including  rights  Involved  In  the  counter-claim. 
and  the  question  of  delay,  and  convenience  of  trial.  In  jury  cases 
ibere  can  be  no  question  that  much  dinkulty  may  arise  by  the  mix- 
lag  ap  of  different  claims— If  1  may  use  the  term  "  mixing  "  in  such 
ronutctlon— and  cross  or  counter-claims  in  the  same  action;  and 
anleu  the  clear  legal  rights  of  the  defendant  for  his  protection 
afaiut  the  plalntifTa  action  would  seem  to  reiiulre  it,  counter-claims 
ought  not  to  be  favoured." 

A  counter-claim  for  damages  arising  out  of  the  same  subject  mat- 
ter or  contract  a*  the  plaintiff  li  proceeding  upon,  Is  therefore  in 
general,  proper.  So  also  a  counter-claim  in  the  nature  of  a  croaa- 
demaod,  pec-inlary  or  otherwise,  unconnected  with  the  subject  matter 
of  the  plalutlff'i  claim,  provided  there  Is  no  Inconvenience  in  having 
a  trial  of  both  In  the  name  action. 

A  counter-claim,  like  any  other  pleading,  may  be  struck  out  for 
srandil,  or  If  It  tend  to  prejudice  or  embarrass  the  fair  trial  of  the 
action,  or  if  It  be  frivolous  or  vexatious:  RuJet  136,  137;  also  Lee  v. 
iiAtcia,  1  T.  L.  R.  291. 

See  Monteith  v.  Watah.  10  P.  R.  162,  In  note  to  RvJe  608. 

Where  the  counter-claim  la  in  form  against  both  plaintiff  and 
third  parties  a  Judge  cannot  properly  strike  it  out  on  a  preliminary 
motion,  or  of  his  own  motion,  because  he  considers  the  plaintiff  Is  not 
properly  made  a  party  to  it :  Thompton  v.  Big  Citie$  Realty  Co.,  21 
0.  L.  R.  394 ;  unless  the  counter-claim  on  its  face  is  open  to  objec- 
tion under  Rule  124;  If  he  considers  it  cannot  be  conveniently  tried 
with  the  original  action,  semble.  he  may  order  It  to  be  tried  separ- 
ate'v  see  Rulet  66,  67,  73  and  Rule  2;  and  where  a  counter-claim  Is 
sti»  .(  out  as  not  being  conveniently  triable  with  the  original  action, 
execution  on  tin-  j  .>  -^Mpnt  in  the  original  action  may  be  stayed  until 
the  question  raided  b>  the  counter-claim  shall  have  been  otherwise 
tried  or  disposed  of:  Thompson  v.  Big  Cities  Realty  Co.,  supra;  Auer- 
barh  v.  Hamilton,  19  0.  L.  R.  570;  and  see  Rule  117. 

Coamter-elalmi  DisaJcvad—Es&mplest— Counter-claims  will  not  Couniir 
be  allowed  to  be  set  jp  which  cannot  be  the  subject  of  an  action:  a5""w^j" ' 
see  Rawlry  v.  Rxxuh-j,  and  other  cases,  pp.  522-3,  or  which  raise  qurs- 
ilons  not  capable  of  being  conveniently  tried  In  the  action. 

The  following  are  examples  of  counter-claims  held  not  capable  of 
being  conveniently  tried  in  the  action: 

Action  of  assault  and  battery.  Counter-claim  for  seduction  of  the 
defendant's  dauRhter:  Cappelf^us  v.  Briun,  W.  N.  1875,  231;  I  Churl. 
Cb.  Ca.  77. 

Aciluii  for  assault.  A  counter-claim  for  breach  '>f  agreement  to 
repair  a  house  wai  struck  out.  though  an  cndeavc  r  was  made  to 
lonnect  the  causes  of  action  by  showing  that  the  parties  wore  talk- 
ing about  the  state  of  the  house  at  the  time  of  tlie  assault:  Lee  v. 
■''■?if-:f.  W.  X.  3S76.  S;    1   Charl.  Ch.  Ca.  SS. 

Action  for  libel  consisting  In  the  circulation  of  a  letter  by  defend- 
ant among  the  shareholders  of  a  colliery  company.   The  plaintiff  was 
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>•>•  »i».  one  of  the  director!  In  Uw  comiHinr.  who  »ere  chargod  In  the  Iwitr 
with  coniplrary  and  fraud.  Counterclaim  for  damagea  for  loii  lui- 
talned  In  roipecl  of  aharea  houfht  on  falae  repreuntalloni.  Llnclley 
1..  lald :  •■  Thla  la  one  of  thoaa  raiea  where  II  would  h<  very  ilirai  uU 
to  keep  the  Jury  from  mliint  up  the  two  clalma."  The  counienlaim 
waa  therefore  atruok  out  without  prejudice  to  any  action  dctenilani 
might  bring,  and  the  plalntIS  wai  imt  on  terma  not  to  liiue  nnu- 
tlon  on  any  Judgment  ha  might  obtain  without  leave  of  the  loun  or 
a  Juilge:   .Viikolaon  v.  JatkMOn.  W.  N.  18711.  38;   S  Charl.  C.i>.  Ca.  37, 

Action  for  alander.  Counter-claim  for  aaeault  which  wn«  iilgo 
pleaded  In  mitigation  of  damagea  for  the  Blander:  Oreer  v,  lluiil'i, 
11  C,  U  T,  281, 

Action  for  the  apeclOc  performance  by  S,  of  an  ogreemcnt  for 
purchaae  by  him  of  certain  patent  rights.  H,  A  N..  who  were 
made  codetendanta  aa  claiming  iome  Intereat  In  the  aubjec t-maller 
of  the  contract,  alleged  that  the  plaintiff  bad  agreed  to  ecll  to  thoni, 
and  not  to  8,.  and  that  they  had  aftorwarda  agreed  to  aell  to  S,  Br 
counterclaim  H.  t  N,  aakcd  for  »|ieclllc  performance  by  the  plain- 
tllf  of  hl«  agreement  with  them,  and  by  8.  of  hla  aubeequent  agrpf 
ment  with  them.  The  counter-claim  waa  ucluded:  McLay  v,  siioi-p. 
W,  N,  187".  'J16. 

Action  for  apeclflc  performance.  Counter-claim  for  consptrary 
against  the  plaintiff,  and  othera.  all  but  one  resident  out  ot  Ontario 
Umlop  V.  Hyikmait.  5  0.  L.  R.  249. 

Action  against  trusteea  of  a  settlement  for  breach  of  tnigt. 
Counter-claim  against  the  husband  ot  a  plaintiff  (also  a  plalntlffi  tor 
£4:>,  due  on  a  bill  of  exchange:  Fendall  v.  UOonnell,  52  L.  T.  ."i3S. 

Action  for  protection  of  a  truat  fund.  Counter-claim  for  libel: 
S.  Afrhan  ItcttuhUc  v.  Compaffnie  Franco-Betge,  1897,  2  Ch.  487;  fol- 
lowed In  Dunloti  V.  Rvtkman,  aupra. 

Action  against  an  'ndoraer  on  a  promlaaory  note.  Defence,  that 
it  was  to  be  paid  out  of  a  certain  agency  In  which  the  defendant  ani) 
the  maker  of  the  note  were  engaged,  and  that  the  plaintllt  by  libei 
and  Blander  of  the  defendant  had  prevented  that  business  from  gotiiR 
on.  Counter-claim  for  damages  for  the  libel  and  slander:  ('■ntral 
lliink  V.  Osborne.  12  P.  R.  160;  for  the  converse  of  this  case:  sc-'  .'^i!! 
v.  Alrxaniirr,  2  O.  W.  N.  23.  401. 

.Vctlon  for  foreclosure.  Counter-claim  for  damages  by  reason  of 
falae  and  depreclatlve  statements  In  regard  to  the  value  of  tlie 
mortgaged  premises:  0<h-ll  v.  Bennett.  lH  P.  R.  10;  see  also  Lynrh  v. 
IfiK-iJonoM.  37  Ch.  D.  227. 

Action  to  recover  land  for  non-pa>-ment  of  rent.  Counter-claim  not 
connected  with  plaintiffs  demand.  In  the  absence  ot  special  ciroiini 
stances  disallowed:  Hildlilge  v.  O'Farrell.  8  L.  R.  Ir.  158. 

Action  by  \.  against  B.  for  trover  of  goods  which  C.  assigneii  l>y 
bill  of  sale  to  A.,  and  which  B.  had  seized.  Counter-claim  by  B. 
alleging  a  bill  of  sale  from  C.  to  hlni.  and  claiming  relief  against  C. 
upon  it.  So  far  as  the  claim  iainat  C.  was  roneerned.  It  was  held  not 
sufficiently  connected  with  the  original  cause  of  action:  B(irh<r  v. 
Blaibrrg.  19  Ch.  l>.  473. 

Action  by  liquidator  for  calls  against  a  newspaper  proprietor 
Counter-claim  for  price  of  advertisements  and  damages:  OOfctnmftit 
.SeciirttK  Invest.  Co.  v.  Drmfrcy,  50  L.  J.  Q.  B.  199. 
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Action  for  dUDftHM  for  ii«c1Ib«iic».     Counter-rlatm  for  llbet:    Mr-  B«ia  ill. 
LtM  T.  Hamilton  Street  Hy.  Co.,  11  P.  R.  193. 

Action  by  a  truBte«  In  bankruptry  of  L.  k  Co.  Counterrlahn  not 
amlMt  the  flmi  but  agatnit  L.  only:  Rakrr  v.  Qcnt.  »  T.  L.  R.   159. 

Action  by  Judimtnt  rndltor  of  a  joint  atock  company  agalnit  a 
!ibu-etiold«r  In  the  nature  of  a  »vi.  fa-  Counter-claim  for  damagen 
a«»lMt  tbe  company  only:  Orillt  v.  Farah,  21  O.  L.  R.  4rt7;  luch  a 
rlilm  being  beld  to  be  pleadable  under  Thf  Ontario  Companirt  Act  by 
war  of  defence :  /b. 

Action  00  promlaaory  note.  Counter-rlalm  that  plaintiff  had  con- 
splnd  with  third  poraona,  added  aa  defendanta  by  counter-claim,  to 
lie«p  certain  moneya  Instead  of  applying  tbem  on  tbe  note,  and  pray- 
lD|  that  the  new  defendanta  might  be  ordered  to  account  therefor: 
Ofiierfll  EUctHc  Co.  v,  Victoria  £.  L.  Co.,  16  P.  R.  D29. 

Action  for  apeclflc  performance  by  vendor  agalnit  purchatier.  vuk-t  of 
Counter-claim  for  a  comparatively  imall  amount  of  m.  ney  owing,  •••toff 
u  the  result  ol  an  account,  by  plaintiff  to  defendant,  and  which 
tbe  latter  claimed  to  aet-oft  agalnit  the  purrhaae  money.  Counter- 
Halm  excluded  as  Irrelevant  to  original  claim,  and  because  it  would 
be  iDexpedlent  to  try  the  two  claima  together,  and  would  iinduly 
delay  the  action  to  Investigate  the  account:   (Jmy  v.  Wibb,  21  Ch.  D. 


itfAffat*  Tii«l  cf  CoMBt«T-«lalai. — Where  a  counter-claim  la 
not  excluded.  It  is  still  a  question  of  convenience  and  in  the  discre- 
tion of  tbe  Court,  whether  the  action  and  counter-claim  should  be 
iried  together,  or  separately:  Up  Wnodftne.  Thompaon  v,  Wfwdflnc.  4* 
L  J.  Cby.  832;  38  L.  T.  '63:  see  Hul't  66,  67,  73,  and  Hule  'J. 

licjlaB  Preeeedlnga  on  Claim,  or  Counter-olalm. — The  Court 
rpfiued  to  make  an  order  upon  the  counter-claim  until  tbe  original 
itaim  was  dealt  with;  Aitkin  v.  Dunhar,  46  L.  J.  Chy.  489;  but 
whether  Issues  raised  by  the  claim  and  counter-claim  shall  be  tried 
logether  Is  a  matter  of  convenience:  He  Woodfine,  Thompaon  v.  Wood- 
ine.  38  L.  T.  753;  4"  L.  J.  Chy.  832;  and  under  Rule  117  the  Court 
may  stay  proreedlngs  on  either  a  claim,  or  counter-claim,  until  the 
other  is  disposed  of. 

U6.  A  counter-claim  sliall  be  treated  as  an  action,  so  .Tudnmi-nt 
as  to  enable  the  Court  to  pronounce  a  final  jud^nent  "".im" 
upon  all  matters  set  up  tlierein.    C.R.  252. 

To  same  effect  as  Eng.  (1883)  R.  199. 
See  notes  to  Rule  115. 

Jndsment  on  Connter-olaim. — A  judgment  on  a  counter-claim 
may  be  obtained  In  like  mnnncr  as  a  JndRment  for  a  like  claim 
may  be  obtained  in  an  action.  If  the  counter-claim  is  for  a  claim 
for  which  a  final  Judsment  might  be  plgned  for  default  of  appear- 
ance, then  u  final  judgment  may  also  be  signed  for  ilefaull  of  de- 
fence to  such  a  rountpr-clalm-  Riilr  355:  r.a..  a  final  judgment  may 
he  signed  where  the  counter-claim  is  one  that  might  bo  specially 
indorsed:  Ruhr  56  and  see  HuJ*'a  35-43;  where,  however,  the  claim  Is 
one  for  which  a  final  judgment  cannot  be  signed  for  default,  then  the 
pleadings  must  l>e  noted  closed:  /fjilc  121.  and  a  motion  for  judgment 
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RUUW  or  OOVBT. 

Is  Dpcwury:  Kule  3&*  (1).  ThU  motion  may  bt  mad*  In  the  Weekly 
Court  or  at  tbe  trial.  If  any,  of  tb«  action :  i<iil«  168.  Tha  dcfendani* 
by  counterclaim  ar«  entltltd  to  notlco  of  tba  motion:  Huha  213,  lm; 

S««  notaa  to  Hute  266. 

BaUma*  U  Wmwmmr  mt  tkm  SoNBAamt.— Judcmtnt  upon  thf 
counter-claim  may  (tvo  the  defendant  complete  relief  ai  In  an  inde 
pendent  action,  by  ordering  payment  of  any  balance  found  lu  Ui* 
favour:  Staple*  v.  Young,  2  Ex.  D.  324;  or  by  awardlns  to  him  neb 
other  relief  ai  be  may  be  entitled  to,  and  the  Judsnient  may  provid*. 
that  tbe  amount  recovered  on  the  counter-claim  for  damagen  and 
coBte  ehall,  notwltbitandlng  any  claim  of  Hen  on  the  part  of  the  ilt 
fvndant'a  lallcltore.  be  eet  off  pro  lanto  agalnit  tbe  lum  awarded  ij 
the  plaintiff  for  a  debt  and  coiti:  Blvmcnttiet  v.  Eftu>ard$,  G  o.  \\ 
R.  7»6.  In  Uorrockt  v.  Kighi/,  20  W.  R.  714,  a  defendant,  who  had 
purchased  the  entirety  of  a  leasehold,  resisted  a  claim  agaltiHt  him 
for  a  spedflc  performance  of  a  contract  for  sale  of  a  moiety  (jf 
the  leasehold:  he  was  also  mortgagee,  and  In  the  latter  caparlty,  af 
alttTPatlve  relief  by  way  of  counter-clnim,  he  called  upon  tho  plntnMiT 
to  redeem  him,  and  It  was  held  that  tie  waa  to  entitled,  with  coiiH  as 
of  a  fnrecloture  suit 

Where  the  plaintiff  clafmf M  U9  12b.,  and  defendant  admitted  th^ 
claim,  and  counter-claimed  for  £'fi.  and  Judgment  was  given  for  tbr 
plaintiff  on  his  claim,  and  for  defendant  for  £40  on  his  counter-dalni, 
it  wa»  ordered  that  tbe  plaintiff  ahould  hare  costa  of  his  claim,  and 
the  defendant  the  costa  of  his  counter-claim,  which  was  tnterpreteil  lo 
mean  that  the  plaintiff  should  have  cosu  up  to  the  delivery  of  the 
defence,  and  the  defendant  Lis  costa  after  that  time:  Bowker  v. 
AVsMen,  47  L.  T.  645. 

Judgment  will  usually  be  entered  for  the  balance:  aee  Shrapnel  v. 
Ltting,  20  Q.  B.  D.  338;  OHfflthM  v.  PatteTaon.  22  L.  R.  Ir.  6S6;  but 
the  Judgment  may  be  for  the  plaintiff  upon  the  claim,  and  for  defend 
ant  upon  the  counter-claim:  lb.  The  form  In  which  the  Juilgnit-nt 
Is  entered  doee  not  affect  tbe  mode  of  taxing  the  costs,  whit-h  vill 
depend  upon  whether  the  counter-claim  could,  or  could  not,  be  phaded 
as  a  set-off:  see  Shrapnel  v.  Lalng.  $upra,  and  other  cases  In  note  to 
sect.  74,  supra,'  It  probably  would  affect  the  right  of  a  third  person  to 
Rarnish  either  debt  separately,  as  to  which:  see  Stumore  v.  CanipbrU. 
li'J'i,  i  Q.  B.  314. 
c..,u.  As  to  costs,  where  a  balance  Is  found  in  favour  of  tbe  defendant, 

and  in  other  cases  of  claims  and  counter-claims  tried  together,  xef 
titaplca  V.  Young,  aupra;  BUikv  v.  Applfyard,  3  Ex.  D.  195;  P'  ":■''  t. 
Chiimbira.  4  C.  P.  V.  68  and  457 ;  Chatfl'M  v.  Scdgrwick.  IH.,  p.  4:.;'; 
liaiiKa  V.  BromUy.  6  Q.  D.  D.  197.  691.  and  notes  to  sec.  74,  aupni.  ji,  :tli'. 

As  to  the  effect  of  a  solicitor's  Hen  upon  the  right  to  a  setoff:  i^et' 
notes  to  Itule  666. 

A  charging  order  In  favour  of  a  solicitor  under  Hule  6S9  will  be 
limited  to  the  balaiiLe  actu:illy  recovered:  Wratacott  v.  Bevan,  ISi'I;  i 
Q.  D.  774. 

pr""dinB8  117.— (1)    Where  a  defendant  does  not  disinitc  tite 

l',ut"d''itaim,  piaiutitY's  claim,  but  sets  ui>  a  counter-claim,  tlie  Ciimi 

duplirod  "'^y  ^^^y  proceedings   respecting  the   claim   until   the 

dflhil*^"^  nounter-claim  is  disposed  of.    C.E.  255. 
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(2)  Where  a  plaintiff  dops  not  dinpiito  the  defendant's  ■•••  "t. 
coanter-chim  the  Court  umy  stay  pro<'c<>dinf(K  ui>un  the 
louiiter-claim  until  the  claim  ia  dinpoHed  of.    New. 

Thli  Kule  It  fnt.  'ed  to  prevent  thu  obvloua  lnjuillr«  of  pernill- 
ting  Ih*  pUiBtItt  to  ilin  Judgment  tnd  mforre  imyment  from  ■  d«- 
ffsdut,  who  might  etUbUih  a  countftr-clalm  entitling  him  to  a  baU 
an  upon  the  claim  and  counter-claim  taken  together. 

Where  a  rounter-rlalm  la  itruck  oi.t  aa  not  being  ronvenlently 
■&Me  with  the  urlgtnal  ai-tlon,  a  Hlintlar  courie  may  b«  pumuod:  «e«.> 
noKplon  V.  Big  Citici  UraltV  <^o..  21  O.  L.  H.  394;  Aurrbach  v.  Ilamih 
•3(1,  II  0.  L.  R.  670. 

Htfly  asA  Ivliaeqmemt  rioAdUga.— I'ndcr  the  Ontario  /fairs  of  R^pi,-,  «„« 
;p|f«<:.nf  the  ptalntlfF  may  either   reply  or  amvnd   !ili   atatemvnt  of  '','{,'"jT"'"' 
ilalm     which  courie  he  ahall   pumue  drpcnda  on  rtrcumitanccH.     ir  '"'    """ 
\\v  dtalrts  to  Btrengtben  tali  caac  mado  In  the  atatement  of  claim,  either 
hy  letting  up  new  facta,  or  correcting   mlatakea  therein,   he  abuutd 
amead,    If  on  the  other  hand  be  wlihea  nuTt-ly  to  net  up  an  answi-r 
to  fact!  alleged  by  the  defence,  without  In  any  way  altering  bla  atale- 
menl  of  claim,  or  mtrely  takea  l»aue  on  the  defence,  then  he  tihould 
r.'ply. 

A  r^ply  muBt  not  let  up  new  rlalma;  or  refer  to  an  Independent 
ioTumeDt  aa  containing  facta  on  which  the  pleader  relies,  without 
properly  aettlng  out  aucb  document  bb  part  of  the  reply;  and,  tikt.- 
ntber  pleadlnga.  It  must  not  atate  evidence,  argumcnta  or  conclualona 
,)f  law:  see  Kule  141.  and  Wmaviaon  v.  A.  rf  .V.  W.  H».  Co.,  Vi  Ch. 
II,  790.  and  CoMamleXX  v.  Flight,  W.   N.   1877.  123. 

A  reply  la  to  be  delivered  within  10  daya  after  the  laat  of  the 
defencea:  ;7ule  118. 

As  to  reply,  and  a  defence  to  a  counter-claim :  see  Rule$  114,  and  160. 

.\.i  to  >■■  further  'li-i'unce  to  a  counter-claim  founded  on  matter 
arialDg  after  the  defence:  aee  HuU  162. 

It  the  plalntltr  amenda.  the  defendant  has  further  time  to  plead 
to  the  amended  pleading :  ace  Rule  11!8. 

Where  the  time  to  deliver  reply  would  have  expired  on  25tb  July, 
but  was  extended  to  22nd  August,  and  afterwards  to  19tb  September, 
and  OD  26th  September,  no  reply  having  been  filed,  the  defendant 
'ook  proceedlnga  to  obtain  Judgment  aa  on  admlsalona  by  reason  of 
t!ie  default,  and  on  the  same  day  the  plaintiff,  by  leave,  served  notice 
Tor  leave  to  driver  a  reply,  leave  was  refused  by  the  Judge  of  first 
iDstance.  on  the  giound  of  unexplained  delay,  but  was  granted,  on 
payment  of  costs,  by  the  Court  of  Appeal:  Eaton  v.  Stortr.  'I'l  C\\. 
D.  91. 

Leave  to  deliver  a  reply  after  the  regular  time  for  doing  so  had 
I'xpired  was  granted,  though  the  reply  only  sought  to  put  in  issue 
Ahat  was  already  In  Issue  by  the  defence,  the  object  of  filing  It  being 
to  enable  the  plaintiff  to  file  a  Jury  notice,  the  caso  bfing  one  In 
'^hlch  a  Jury  notice  would  be  proper:  and  so  It  would  be  left  to  the 
uiscretlon  of  the  Judge  at  the  trial  to  decide  whether  the  trial 
should  he  had  with,  or  without,  a  jury:  Qua  v.  Canadian  Order  of 
IVoodmen,  5  O.  L.  R.  51. 
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Close  of 
))li-adiiii:!^. 


Delivery  of 
reply. 


Clow    of    TUmdiifKU   bj    R«plj.— The    pleadings    are    not    olos^d 

until  a  reply  has  been  delivered,  or  the  time  for  delivering  one  lias 
expired:  Rule  120.  and  until  then  a  defendant  cannot  give  noiire  of 
trial:  see  Robinson  v.  ValtUccU.  1893,  1  Q-  B.  519;  68  L,  T.  218;  :.  R. 
320. 

Form  of  Reply.— See  H.  A  L.  Forma.  Nos.  120.  128.  The  reply 
must  not  raise  a  new  ground  of  claim  not  made  by  the  writ  or  state- 
ment of  claim:  Rule  15T;  WUHamson  v.  L.  <£  N.  W.  Ry.  Co..  V2  Ch, 
n.  7S7:  Kingston  v.  Corkvr,  29  L.  R.  Ir.  3ti4;  and  must  not  fontradlrt 
the  statement  of  claim:  Breatauer  v.  BarvHck,  36  L.  T.  52;  Colhtt  v, 
Dickinson,  26  W.  R.  403;  Hancock  v.  Dc  Niccvillc,  W.  N.  1S75,  230; 
but  It  may  either  traverse  the  allegations  made  In  the  defence,  or 
confess,  and  avoid  them,  or  both:  Hall  v.  Kvr,  4  Ch.  D.  341;  46  L. 
J.  Chy.  145;  35  L.  T.  926;  25  W.  R.  177.  In  an  action  of  ejectiiient 
where  the  defendant  set  up  a  claim  as  assignee  of  a  mortgage.  ih( 
plaintiff  was  held  entitled  to  reply  that  the  alleged  assignment  was 
made  without  consideration,  and  that  the  assignor  was  a  lunatic  at 
th*?  time  of  the  assignment,  to  defendant's  knowledge:  Smith  v.  Smith, 
2  0.  L.  R.  410. 

Defence  to  Connter-cUlm,  and  Reply  Thereto. — Kiuirre,  whether 
the  word  "  plaintiff "  in  this  Rule  includes  a  plaintiff  by  counter 
claim;  semble,  it  does:  see  Iricin  v.  Turner.  16  P.  R.  349;  Rule  114 
and  notes;  it  does  not  In  the  Act;  see  Jud.  Act,  s.  2  (r). 

118.  A  plaintiff  shall  deliver  his  reply,  if  any.  witliiii 
10  days  after  the  defence  or  the  last  of  the  defences  has 
heen  delivered.    C.R.  2r)fi. 

Eng.   (18S3)  R.  276  allows  21  days. 

The  last  of  the  defences  means  the  last  defence  of  all  the  de- 
fences: see  Collctt  V.  Preston.  3  Mac.  &  G.  432;  Arnold  v.  Arnold.  ^ 
Beav.  206:  Bertolacci  v.  Johnstone.  2  Ha.  633;  Chy.  O.  152;  and  .4m- 
broim:  v.  Eielyn,  11  Ch.  D..  at  p.  762. 

Vacations  are  not  ref-koned  in  computing  the  time:  Rule  179.  A^ 
to  extending  the  time:  see  notes  to  Rules  110.  112.  and  176. 

Delivery  after  Time.— Under  the  English  practice  a  reply  dcHv 
ered  after  three  weeks,  and  without  an  extension  of  time,  is  irregu- 
lar, and  may  be  set  aside,  the  pleadings  havlns  become  cloeed.  (see 
Rule  120):  Webb  v.  Kerr,  14  U  R.  Ir.  294;  and  where  a  reply  was 
delivered  n-ithout  leave  after  the  time,  and  before  notice  of  motion  for 
judgment,  it  was  held  to  have  the  effect  of  preventing  notice  ot 
motion  for  judgment  from  being  given  under  the  English  Rules,  on 
admission  of  the  defence  by  default  of  reply:  Graves  v.  Terry.  9  Q- 
B.   I).  170;    see  also  notes  to  RuJes  110.  112. 

In  Ontario,  however,  it  has  been  held  that  the  delivery  of  a  reply 
after  the  time  prescribed,  does  not  in  itself  entitle  the  opposite  party  tn 
move  to  set  It  aside,  and  even  if  strictly  the  right  to  move  exists, 
the  pleading  should  not  in  general  be  set  aside,  but  the  time  should 
he  extended:  Wripht  v.  Wright.  13  P.  R.  268.  see  also  notes  to  Jftiles 
111'.   112. 


Leave  for  HQ   jj„  pleadiiiar   subsequent  to   replv  other  tlinii  ii 

■ubHequent  ^  ^  •  '     '  i~i  n     i"" 

puadirgB.       jdiniier  of  issue  shall  be  pleaded  without  leave.  C.K.  L-k 

Same  as  Eng.    (1883)    R.   277. 


HEl'LV   AN'D   SUBSEQfENT   PLE.VUIXtJS. 


Pleadings  rannot  go  beyond  reply  without  leave,  except  that   the  rqi*  120. 
defendant  may  Join  Issue,   if  he  phoosea.     That,  however,  would  not 
geeni  to  be  necessary,  as  the  pleadings  are  deemed  to  be  closed  with- 
out Joinder  of  issue,  at  the  expiration  of  the  time  within  which  the 
delivery   of   subsequent    pleadings    Is   necessary:    Rule    120.      If    the 
plfOntitf  replies  specially,  it  may  be  necessary  for  a  defendant  either 
10  amend  his  statement  of  defence,  or  to  rejoin,  so  as  to  set  up  some 
Dew  feature  In  the  case,  In  the  nature  perhaps  of  a  confession  and 
avoidance,    or    something    destroying    the    effect  of    the    reply; 
\UUiam8on  v.  L.  d  N.  W.  Ry.  Co.,  12  Ch.  D.  792-3;  but  this  can-^r.,,  ::-■ 
be  done  in  any  case  without  leave:   Ruh's  134  and  11!). 

In  yorris  v.  Btazlcy,  35  L.  T.  84.'i,  leave  to  rejoin  was  ref  "nl  (he 
proposed  rejoinder  being  regarded  as  unnecessary,  and  only  •,.-)  .ii.ni- 
ing  to  a  statement  of  matters  contained  In  the  statement  of  t-cfi.'.-'' 
in  a  more  detailed  way. 

In  Evans  v.  Gann,  W.  N.  1875.  199.  leave  was  granted  to  plead  a 
counter-claim  after  issue  joined. 

As  to  pleading  grounds  of  defence  to  a  counter-claim  arising  after 
delivery  of  defence  thereto:  see  Rulv  162. 

120.  As  soon  as  either  party  has  joined  issue  upon  any  when 
pleading  of  the  opposite  party,  or  as  soon  as  the  time  ''io*.d!"*' 
for  delivering  a  reply  or  s'lhseqiient  pleading  lias  ex- 
pired, the  pleadings  shall  be  deemed  to  be  closed.    O.K. 
262. 

See  Eng.  (1883).  R.  280. 

Where  a  defence  and  counter-claim  are  delivered,  and  the  defend- 
ant does  not  note  the  pleadings  closed  as  to  the  counter-claim  under 
Rule  121,  the  pleadings  as  to  the  counter-claim  do  not  become  closed 
under  this  RuU'  by  lapse  of  time:  -Vij-on  v.  MutulvU,  14  O.  L.  R.  343. 

Under  this  Rule  If  there  is  no  counter-claim,  it  Is  not  necessary  towhtrt-thei 
deliver  any  pleading  to  the  defence:  Lockington  v.  King,  1  C.  L.  T.  47;  {^."^j^",","' 
liQhinion  v.  CaUwell,  IfiHS.  1  Q.  B.  519;  5  R.  320.  and  the  plead- 
ings b'Honie  closed  when  the  plaintiff  has  delivered  a  Joinder  of 
issue,  or  reply,  or  where,  without  jojnder,  or  reply,  ten  days  have 
elapsed  from  the  delivery  of  the  dejence:  Sirhneidvr  v.  Pro<tuy.  9 
P.  R.  U. 

Where  there  Is  no  counter-claim,  and  a  reply  has  been  delivered. 
ttie  pleadings  become  closed  without  the  delivery  of  any  otiier  pleiid- 
ing.  or  of  a  Joinder  of  issue:  Qua  v.  Canatlian  Order  of  Wooilmtii.  :> 
0,  L.  R.  51;  WcUcr  v.  Proctor,  10  P.  R.  323;  and  Piper  v.  Benjamin, 
1;  P.  R.  2fi7. 

A  joinder  of  issue  may,  however,  properly  he  delivered  either  to  joinder 
a  defence,  or  a  reply,  and  sometimes  materially  saves  expense   and  "'  is8«e- 
lielay;  ace  Hohinsuii  v.  VfiUluLll,  and  Qua  v.  Can.  Order  of  Woodmen. 
mpra. 

By  Jcllvery  by  the  plaintiff  of  a  simple  joinder  of  issue  upon 
the  statement  of  defence  and  counter-claim,  the  pleadings  are  closed, 
and  notice  of  trial  may  be  given:  Ilarc  v.  Cauthrupi-.  11  P.  R.  353; 
He"  lim  V.  Race,  16  P.  R.  330;  but  a  pleading  which  denies  the 
:<11  eolations   in  a  counter-claim,   puts  the   counter-claiming   defendant 
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to  the  proof  thereof,  and  submits  that  the  counter-claim  should  be 
dismissed.  Is  not  a  Joinder  of  issue,  but  a  defence,  to  which  the 
counter-claiming  defendant  baa  10  days  to  reply,  so  that  the  plead- 
ings are  not  closed  until  he  replies,  or  Joins  issue,  or  the  10  days 
expire;  Irwin  v.  Turner,  16  P.  R.  349. 

A  reply  joining  issue  on  the  statement  of  defence,  and  further 
alleging  that  the  facts  set  forth  in  the  defence  are  no  answer  to  the 
claim,  is  a  Joinder  of  Issue  only,  within  Rule  120,  and  closes  the  plead- 
ings: Gibson  V.  Nelson,  19  P.  R.  265. 

In  Webb  V.  Kerr,  14  L.  R.  In  294.  it  was  held  that  when  the  plead- 
ings were  closed  by  expiry  of  time  under  this  Rule,  neither  party 
could  re-open  them  without  the  leave  of  the  Court;  but  see  contni 
Wright  V.  Wright.  13  P.  R.  268,  where  the  delivery  of  a  reply  after 
the  time  had  expired  was  held  to  be  not  necessarily  open  to  objection. 
A  reply  was  allowed  to  be  delivered  after  time,  to  enable  the  plaintiff 
to  give  a  Jury  notice,  the  case  being  one  primd  favie  proper  to  be 
tried  by  jury:  Qua  v.  Canadian  Order  of  Woodmen,  aupra.  p.  o3j. 

Where  a  pleading  is  amended  under  an  order  giving  leave  to  amend, 
or  the  time  limited  by  the  order  for  making  the  amendment  has  ex- 
pired, the  pleadings  are  in  the  same  position  as  to  their  being  doseil 
as  they  were  when  the  order  was  made:  Thompson  v.  Howson.  16 
P.  R.  UTS. 

Whcro  a  plaintiff  issued  a  writ  against  several  defendants,  but 
only  served  one,  and  proceeded  against  him  to  the  close  of  the  plead- 
ings, It  was  held  that  he  must  be  assumed  to  have  abandoned  as  to  the 
others,  and  the  pleadings  in  the  action  were  closed,  and  notice  of  trial 
could  be  regularly  given;  Vanduscn  v.  Johnson,  3  C.  L.  T.  505. 

Where  there  is  a  counter-claim,  the  delivery  of  a  pleading  by  the 
plaintiff  which  is  more  than  a  Joinder  of  Issue,  and  constitutes  a 
reply  to  the  defence  proper,  and  a  defence  to  the  co^  iiter-clalm.  will 
not  close  the  pleadings,  as  the  counter-claiming  defendant  has  further 
time  to  reply:  Irwin  v.  Turner,  supra. 

Where  a  third  party  has  been  made  a  defendant  to  a  counter- 
claim, the  action  is  not  at  Issue  till  the  counterclaim  has  been  struck 
out.  or  the  third  party  has  pleaded,  or  become  in  default:  Cnnadifin 
Securities  Vo.  v.  Prentiss,  2  C.  L.  T.  90. 

A  counter-claim  must  be  y".  defence,  and  therefore  a  Joinder  of 
issue  on  the  defence,  not  mentioning  the  counter-claim,  closes  iht' 
pleadings,  and  notice  of  trial  thereafter  is  therefore  regular:  ilacnrn 
V.  Snon\  12  P.  R.  616. 

See  also  notes  to  Rules  246,  325. 


121.  Where  any  party  makes  default  in  deliverin.ir  n 
statement  of  defence  to  the  statement  of  claim  or  to  the 
eouuter-claim  witliin  the  time  limited  therefor,  in  case? 
where  judgment  cannot  be  signed,  the  opposite  party 
may.  upon  proof  of  the  default,  by  praecipe  to  the  officer 
xvitli  whom  the  pleadinjys  are  filed,  require  him  to  note 
tilt'  defauit,  and  thereafter  no  pleading  by  the  party  in 
default  shall  be  received  or  filed.     Until  default  is  so 
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noted  the  party  in  default  may  file  liis  pleading.    C.R.  "">•  "*■ 
263,  amended. 

There  is  no  similar  EQKlish  Rule.  This  Rule  also  overs,  in  part. 
[he  proTlslons  of  C.  R.  593. 

Where  interlocutory  Judgment  cannot  be  signed,  and  an  assessment  ^"j*'[J"^'|'*"^ 
or  damages  is  necessary,  or  a  motion  for  Judgment,  after  the  delivery  of  '"  ^   * 
a  statement  of  claim  to  which  no  defence  is  filed,  the  pleadings  must 
be  first  closed  by  the  e.itry  of  a  note  under  this  Rule  before  the 
case  Is  set  down  for  assessment  of  damages,  or  on  motion  for  Judg- 
ment: Alexander  v.  Alexander,  1  O.  U  R.  639. 

Where  more  than  a  year  elapses  after  a  party  becomes  entitled  to  Motion  for 
note  pleadings  closed,  by  analogy  to  liule  357,  the  note  should  not  be  Judi"""' 
made  without  leave,  and  semble,  leave  should  not  be  granted  without 
notice  to  the  opposite  party;    Radford  v.  Baruivk,   10  O.  L.  R.  720; 
ffule  213;  aud  semble,  on  notice  to  defendant:  11.,  Morison  v.  Telfrr, 
120  L.  T.  Jour.  383;  but  see  Hule  35. 

In  Lioyd  V.  Ward,  13  P.  R.  238.  Saturday  being  the  last  day  to 
deliver  a  defence,  the  plaintiff  caused  a  note  under  this  Rule  to  be 
entered  at  2.25  p.m..  conceiving  that  no  defence  could  be  validly 
delivered  on  that  day,  none  having  been  served  by  2  o'clock;  but  it 
nas  held  that  under  Rule  140.  filing  was  part  of  the  delivery,  and 
the  defendant  had  under  former  C.  R.  7,  (see  now  sec.  83,  supra,  p.  273), 
up  to  3  o'clock  to  file  the  defence,  whether  It  had  been  delivered  or 
not.  The  offices  now  close  at  1  p.m.  on  Saturday:  see  s.  83. 

An  action  should  not  be  set  down  on  motion  for  judgment  by 
default  of  pleading  until  the  pleadings  are  noted  as  closed:  see  Rule 
121;  directions  to  officers  In  note  to  Rule  249.  and  Alexander  v.  Alex- 
nnder,  1  0.  L.  R.  639.  A  defence  filed  after  the  pleadings  have  been 
so  noted  as  closed  Is  Irregular,  but  is  not  a  nullity,  and.  If  filed  before 
notice  of  motion  for  Judgment  is  givt-n,  entitles  the  defendant  to 
notice  of  the  motion:  Jackson  v.  Gardiner,  19  P.  R.  137. 

If  a  defence  be  delivered  after  service  of  a  notice  of  motion  for  Dfiivrrj  ot 
judgment,  it  should  be  brought  to  the  attention  of  the  Court  by  the  Jj^^^""  """" 
plaintiff,  if  he  is  aware  of  it:  or  the  defendant  may  do  so,  and  the 
Court  will  exercise  Its  discretion  under  all  the  circumstances;  Oihbings 
V.  Strong.  26  Ch.  D.  66;  Montagu  v.  Land  Corporation,  56  L.  T.  730; 
or  the  defendant  may  move  to  stay  the  motion  for  Judgment,  and  for 
leave  to  deliver  the  defence:  Potts  v.  Dcane.  11  U  R.  Ir.  396.  See  also 
n'iJion  V.  yoble,  11  L.  R.  Ir.  546;  Munn  v.  Young,  5  O.  W.  N.  420. 

See  also  notes  to  Rules  112  and  120. 

A  defendant  may  note  the  pleadings  closed,  on  default  of  defence  to  a. 
counter-claim;  but  under  former  C.  R.  263.  It  was  held  that  until  the 
pladinga  were  noted  closed,  the  plaintiff  might  deliver  a  subsequent 
pleading  to  the  counter-claim:    Nixon  v.   Mundett,   14   O.   L.  R.  343. 

^"here  a  counter-claim  Is  in  substance  a  part  of  the  defence, 
though  pleaded  as  a  counter-claim.  It  Is  not  proper  to  note  the  pleadings 
closed  as  to  the  counter-claim,  but  It  should  be  treated  as  a  defence: 
Smith  V.  Ttffnsom.  2  O.  W.  N.  921. 

122.  Either  party  shall  he  entitled  to  raise  by  Ms  JfT^w.-how 
pleadinjr  any  point  of  law,  and  hy  consent  of  the  parties,  determined. 
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or  by  leave  of  a  jud^e,  the  same  may  be  set  down  for 
heariiii?  at  any  time  before  the  trial,  otherwise  it  snail 
be  disi>osed  of  at  the  trial,    C.K.  259. 

To  same  effect  as  Eng.  (1883)  RR.  285.  286;  and  see  C.  R.  :(7:i. 

Scop*  of  Rule. — Though  demurrers  are,  in  effect,  abolished,  tlk 
object  of  this,  and  the  succeeding  liulrs,  ig  to  preserve  a  proceiitui' 
for  determining  substantial  questions  of  law  is  expeditiously  as  by 
the  former  demurrer,  while  rendering  It  no  longer  possible  to  ralsf 
c^;v'ction8  which  would  lead  to  nothing  but  an  amendment :  sf e 
Burstatl  v.  lii'i'fus.  '26  Ch.  D.  35;  Brophy  v.  Royal  Victorin.  dr..  Co.. 
2  O.  L.  H.  651. 

A  motion  to  strike  out  the  name  of  one  of  several  plalntifrs,  on 
the  ground  that  he  has  no  Utle  to  maintain  the  action,  should  mn 
be  made  under  HuJe  66,  but  the  objection  should  be  raised  under 
this  ifulr:  Moranp  v  Ifosr.  3  O.  L.  R.  354. 

Three  methods  of  proceeding  are  pr-ivided  by  Ituies  122-121  (see 
Burstnll  V.  Bcyfua,  26  Ch.  D.  at  p,  38,  and  HubJtuck  v.  Wilkhhson. 
189".,  1  Q.  B.  91),  namely:  — 

(1)  By  raising  on  the  pleadings  a  question  of  law,  so  that  the 
parties  may  have  it  quickly  decided:  Rules  122-123. 

(2)  By  raising  on  a  pleading  (see  Lever  v.  Land  Securities.  70  L. 
T.  323),  the  question  whether  it  discloses  any  reasonable  cause  of 
action,  or  answer.  If  it  does  not,  the  Court  or  Judge  may  order  the 
pleading  lo  be  struck  out.  not  necessarily  disposing  of  the  action: 
Rule  124.  flrat  part. 

(3)  In  a  case  where  an  action,  or  defence.  Is  shewn  by  the  plead- 
ing, or  by  undisputed  facts,  to  be  frivolous  and  vexatious,  then  the 
Court  or  Judge  can  dismiss  the  action,  or  order  It  to  be  stayed,  or 
judgment  to  be  entered,  is  may  seem  just:  Rule  124. 

Rule  126  enables  the  parties  to  state  a  case  by  consent:  and  this 
Rule  enables  the  Court  to  direct  that  a  question  of  law  be  decided 
before  the  issues  of  fact  are  decided:  Metropolitan  Board  v.  .Vcic 
River  Co.,  1  Q,  B.  D.  72V;  affirmed  2  Q.  B.  D.  67. 

Rule  73  enables  a  Judge  lo  direct  the  trial  of  one  or  more  ques- 
tions of  fact  before  others,  and  by  analogy  to  that  Rule  the  Court 
will,  at  the  trial  of  an  action  Involving  questions  both  of  law  and 
of  fact,  decide  the  question  of  law  first,  if  it  appears  that  the  dt^ciwioti 
of  such  question  maj  render  It  unnecessary  to  try  the  question  oi 
fact:   Poolc!/  v.  Driver.  i>  Ch.  D.  460. 

Ordinarily  pleadings  ar^  only  required  to  stato  the  material  faci^; 
Rule  141.  Questions  of  law  may  arise  on  the  facts  alleged.  Under  tliis 
Rule,  however,  it  will  be  proper  to  raise  and  state  a  point  of  law  in  a 
pleading. 

A  point  of  law  will  always  be  based  upon  a  certain  state  ol  fart?. 
which  must  be  assumed  or  proved  to  be  true  before  the  point  of 
law  can  be  disposed  of.  The  facts  In  the  opposite  pleading  may  be 
pvnrpssly  admitted,  and  Rule  222  may  then  apply;  or  a  pleadSnc  mpy 
allege  that  the  pleading  of  the  opposite  party  disclossa  no  tai'se  nf 
action  or  defence,  and  a  point  of  law  within  this  Rule  will  thus  be 
raised:    Salnmnn  v.  Warner.  1891,  1  Q.  B.  734;    Thioden  v.    TtndaU.  ' 
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r  I   R  581-  and  the  facts  m  the  pleadlnp  will  In  such  caae  be  taken  BnU  las. 
,0  M  admitted;  Hollindcr  v.  Floulkea.  26  Out.  61;  Bunk  0/  Ottaica  v. 
Ilotiorough.  18  O.  L.  R.  511. 

The  facts  ralsinc  the  point  of  law  were,  in  O'Brtin  v.  Tysaen,  1'8 
m  D  3'2  aisumed  to  be  true,  thoueh  denied  by  the  pleading  of  the 
n»DOsite  pkrty,  where  the  raBe  was  set  down  by  consent  under  the 
IrrwDondlng  Ene  Rule  for  argument;  see  also  fhalto  v.  Bolkmw.  34 
rh  D  •"''  Th"  facts  were  verlfled  by  affidavit  In  He  Bmcfci-n.  43  Ch.  D. 
•  .here  the  case  was  set  down  pursuant  to  an  order.  Probably  on 
motion  to  set  down  a  point  of  law  raised  under  this  Kule  for  argu- 
ment an  Investigation  on  affldavlt  or  otherwise  may  take  place  to 
ascertain  whether,  notwithstanding  the  pleadings,  there  Is  any  real 
dismte  as  to  the  facts  necessary  tor  the  determination  of  the  point  of 
law;  see  Blaydei  v.  Sdby.  35  Sol.  Jour.  628.  where  admissions  of  fact 
were  made. 

Where  the  decision  of  the  point  of  law  will  not.  own.g  to  there 
being  material  facts  In  dispute,  dispose  of  the  case,  It  Is  undesirable 
to  set  down  the  point  of  law  for  argument  before  t.ie  trial:  see 
lV,j(ern  S.  ti.  Co.  v.  Amaral,  1914,  3  K.  B.  S.'i. 

p™e.dnn>.— The   question   of   law   raised    will   be   determined   at  i'r„ceiii.r. 
the  trial  unless,  by  consent,  or  by  order,  under  the  latter  part  of  the 
Rait,  the  case  Is  set  down  for  argument  at  the  Weekly  Court. 

Holloa  (0  act  down  lor  itrBUment.— The  motion  to  set  ths  matter 
down  tor  argument  must  he  made  before  a  Judge  In  Chambers:  see 
Kulei  207  (4),  208  (13).  and  Bank  o/  Uonlrial  v.  .Vorrisou,  3  O.  W. 
B.  303;  Smi»i  v.  SmiOi,  5  O,  W.  R,  518,  673. 

An  order  may  be  made  where  the  decision  of  the  point  of  law  will 
materially  affect  and  have  an  Important  bearing  upon  the  action,  and 
srobnoly  cause  a  saving  of  e-pense:  London.  Chatham  <t  Dover  Ry. 
r  s  K  Ry  53  L  T.  100;  Chatfnay  v.  Brajiliun,  etc..  1891,  1  Q.  B. 
TS;  and  sK  Leyman  v.  Lafmer.  3  Ex.  D.  352;  26  W.  R.  :105 :  37  L. 
T  819;  but  probably  not.  unless  the  action,  or  a  distinct  cause  of 
sdlon,  or  some  considerable  question  In  the  action,  can  be  disposed 
o(  (nee  Hu'c  123);  nor  where  the  question  of  law  may  not  arise  It 
the  Issues  of  tact  are  tried:  Parr  v.  London,  Eainburgh  rf  Otasgow 
.4«irc.  Oi)..  S  T.  L.  R.  ,'i8:  particularly  where  evidence  may  be  lost  by 
delaying  the  trial  of  the  Issues  of  fact:  Scott  v.  .Kercanliie,  etc..  Ins. 
i\.  8  T.  L.  R.  431.  (see  S.  C.  66,  L.  T,  811);  and  so  Re  Palmer.  22 
Ch.  D.  88:  Otcncrs,  etc..  of  Slaori  King  v.  Hughea.  73  L.  T.  141.  In 
note  to  Rule  73, 

Where  the  writ  of  summons  was  Indorsed,  "  the  plaintiffs  claim 
damages  from  the  defendants  tor  refusing  to  supply  thorn  with  water 
by  meter,  under  sec.  41  ot  the  New  River  Act.  lSri2";  after  appear- 
ance the  plaintiffs,  on  an  affidavit  (uncontradicted  by  the  defendant), 
that  the  sole  question  between  the  parties  was.  whether  the  deiendants 
were  bound  to  supply  water  by  meter  for  road  use.  obtained  an  order 
10  try  that  question  first:  A/clropoIifon  Boorii  v.  Xfu;  Kifcr.  1  Q.  B.  D. 
727;  2  Q.  B.  D.  67;  but  whether  thai  procedure  would  be  warranted  by 
this  Rule,  gutrre:  scd  vide  liujc  73. 

Where  i  puint  ot  taw  .3  raised  on  a  pleading  under  this  Kule.  the 
parly  raising  it  is.  for  the  purpose  of  the  argument  taken  to  admit 
He  pleadings  as  true  In  fact:  Bunk  ot  Ottaica  v.  RoiSorouoft.  18  O.  L. 
R.  516. 
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RnU'  122. 


Party  to  Becla.— The  party  entitled  to  begin  Is  the  party  who 
raised  the  point  of  law  In  his  pleading:  Iticharda  v.  Butcher,  62  u 

T.  867;  Stcvena  v.  Ctioron.  1901,  1  Ch.  894. 

Stay  of  Trial  PobiUbc  Appeal  oh  Qvaatlon  of  Law. — ^The  triut 
of  the  issues  of  fact  will  not  in  general  be  stayed  pending  an  appeal 
respecting  questions  of  law:  Re  Palmer.  22  Ch.  D.  88;  and  see  AmoU 
V.  Toronto  Ity.  Co.,  16  P.  R.  394;  Hockley  v.  Grand  Trunk  Ky.  Co..  ; 
O.  L.  R.  186. 

Exaiaplea. — On  a  motion  to  strike  out  a  pleading  as  bad  In  Ian 
the  Court  will  not  look  at  the  pleading  with  the  same  strictoes^ 
as  upon  a  demurrer  under  the  former  practice;  Bank  of  Hnmilton  \. 
George,  16  P.  R.  418. 

I'nder  this  liule  an  objection  In  the  nature  of  the  former  Roneral 
demurrer  for  want  of  equity  was  entertained:  see  Salomon  v,  Warner 
1891,  1  Q.  B.  734;  Thiodvn  v.  Tindall,  6.')  L.  T,  343;  Cohb  v  Qrent  IWsf 
em  liy.,  37  Sol.  Jour.  196;  also  a  question  of  law  depending  on  the  cou- 
struction  of  a  will:  Re  Ball,  36  Ch.  D.  liOS  (though  that  case  wag  brought 
on  under  Itulc  124);  Chatenay  v.  Brasilian,  etc.,  1801,  1  Q.  B.  79;  or 
any  other  Instrument  such  a.,  a  debenture:  Page  v.  International.  fiS 
L.  1.  435;  the  effect  of  a  dUentalUng  deed :  Millhank  v.  Vane,  1893,  3  Ch. 
79 :  the  validity  of  an  admitted  Instrument  Imposing  a  fetter  on  a 
mortgagor's  right  of  redemption:  Salt  \.  "Sorthampton,  45  Ch.  D.  194; 
1S93,  A.  C.  8;  In  an  action  of  libel  whether  statements  by  solicitors  In 
objectlor^  t,o  taxation  while  acting  as  solicitors  were  absolutely  privi- 
leged: Pedleii  V.  Morrii.  65  L.  T.  526;  40  W.  R.  42;  a  question  of  estop- 
pel: Priestman  v.  Tftomus,  9  P.  D.  210;  of  res  judicata:  Caird  v.  Moss. 
33  Ch.  D.  22;  Boawell  v.  Coaks.  6  R.  167;  a  question  preliminary  to  the 
right  to  sue,  e.g.,  a  defence  that  an  action  would  lie  only  after  adjust- 
ment of  Insurance  by  arbitration:  Viney  v.  Bignold,  20  Q.  B.  D.  172: 
or  that  the  artlon  would  not  lie.  owing  to  the  omission  to  give  notice 
of  the  Intention  to  bring  the  action,  where  one  Is  necessary,  r.g.,  in 
Iib€l  against  a  newspaper,  under  The  Libel  rf  Slander  Act  (R.  S.  0.  c. 
71),  s.  8:  Benner  v.  Mail  Printing  Co.,  24  O.  L.  R,  507;  whether  notice 
of  action  was  neressr.ry:  McCarthy  v.  Vespra,  16  P.  R.  416;  whether  a 
corporation  can  maintain  an  action  for  libel :  Mayor  of  Manchester  \. 
Williams,  1891.  1  Q.  B.  94;  whether  the  Atty.-Oen.  or  Local  Board 
could  sue  for  a  nuisance:  Alty.'Oen.  v.  Logan,  1891,  2  Q.  B.  100; 
whether  an  action  of  tort  survived  to  an  executor  suing:  Oakey  v. 
Dnllon,  35  Ch.  D.  700;  whether  plaintiffs  who  had  assigned  their 
business  to  defendants  in  trust  tor  creditors  had  a  right  to  sue  for 
an  account:  Cooke  \.  ^^mith.  45  Ch.  D,  38;  whether  the  purchaaer. 
from  the  proprietors  of  a  trade  mark,  of  goods  having  that  mark, 
could  sue  alleged  infringers  of  the  trade  mark:  IticJiariJs  v.  Butcher. 
62  L.  T.  867;  whether  a  Statute  of  Limitations  applied  to  bar  thp 
plaintiff's  claim:  Parker  v.  London  County  Council,  1904.  2  K.  B. 
501:  whether  the  Court  has  jurisdiction:  Companhia  de  MoeamM'jiK' 
V.  British  S.  A.  Co.,  1892,  2  Q.  B.  358;  1893,  A.  C.  602;  a  question 
under  the  Statute  of  Frauds:  Stokell  v.  Xiven,  61  L.  T.  IS;  whether  an 
assignment  of  a  chose  in  action  under  which  the  plaintiff  claimed  was 
void  for  champerty;  both  parties  assenting:  ColviUe  v,  Small,  22  0.  L. 
R.  "■'*■,  42fi;  and  where  an  netloii  was  to  rct-ovcr  a  bet  on  the  result  uf 
a  Parliamentary  Election,  it  was  suggested  that  the  question  whether 
the  artlon  was  maintainable  might  be  determined  under  this  Hule: 
Harris  v.  Elliott.  28  O.  L.  R.  349. 

Where  defendants  contended  that,  assuming  questioua  of  fact  to  be 
found  against  them,  .hey  were,  as  a  matter  of  law,  liable  for  a  small 
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jum,  vblch  they  would  pay  Into  Court  rather  than  go  to  the  expense  Buiti  123. 
,)f  evideDce,  an  order  was  made  under  this  Rule  tor  determination     ^^*- 

4  the  questloni  of  law  first:  Tatteraall  v.  ^'ational  Steamship  Co., 
\\\  N.  1884,  32. 

On  the  other  hand  in  Scott  v.  Mercantile  Accident  Insurance  Co.. 

5  T.  L.  R.  431.  an  order  tor  trial  of  a  point  of  law  first  was  refugfU, 
where  Issues  of  fact  might  be  found  at  the  trial  which  would  render 
the  queation  of  law  immaterial :   see  also  Orotvenor  v.  Whiff,  38  \V. 

,201. 

In  Preston  v.  FuUwood,  2  T.  L.  R.  60,  a  question  of  law.  which  could 
not  clearly  be  separated  from  the  other  questions  in  the  action,  was 
directed  to  be  tried  first  at  the  trial  upon  admissions  or  evl''"nce. 

See  also  cases  referred  to  under  Rule  73. 

123.  Upon  the  determination  of  such  point  of  law  the  l^f^Jl'J^"^ 
Court  may  pronounce  sucli  judgment  as  may  be  deemed 
proper.    C.R.  260. 

See  Eng.  (1883)  R.  287. 

124.  A  Judge  may  order  any  pleading  to  be  struck  J'j'/'te"' 
uut  on  the  ground  that  it  discloses  no  reasonable  cause  8''-»^»'0'"' 
(if  action  or  answer,  and  in  any  such  case,  or  in  case  of 

the  action  or  defence  being  shown  to  be  frivolous  or 
vexatious,  may  order  the  action  to  be  stayed  or  dis- 
missed, or  judgment  to  be  entered  accordingly.  C.R.  261. 

See  Eng.  (18S3)  R.  288.  The  Jurisdiction  la  exercisable  only  by 
;i  Judge  In  Court  or  in  Chambers:  see  Rules  205.  207  (4>,  208  (13). 

Seoye  of  Rale. — Two  cases  are  provided  for  by  this  Rule: 

(1)  Where  a  pleading  discloses  no  reasonable  cai>se  of  action  or 
defence. 

In  BiiPb  a  case  a  claim,  or  defence,  may  be  struck  out.  not  neces- 
sarily disposing  of  the  action,  as  leave  may  be  given  to  amend;  or 
;he  action  may  be  dismissed,  or  judgment  given  for  the  plaintiff,  or 
defendant. 

(2)  Where  an  action  Is  shewn  by  the  pleadings  to  be  frivolous  or 
veiatious. 

This  siiipears  to  apply  to  the  case  of  a  plaintiff's  action  appearing 
by  the  pleadings  to  be  frivolous  or  vexatious,  and  in  such  case  the 
action  may  be  stayed  or  dismissed,  or  judgment  may  be  given  for 
defendant. 

This  Rule  does  not  seem  to  apply  where  only  part  of  a  pleading 
is scandaloua.  defective,  or  embarrassing.  Rules  136  and  1j7  then  apply. 

On  an  application  under  this  Rule,  the  Court  is  strictly  confined 
to  a  consideration  of  the  pleadings:   Barnes  v.  Carter,  2  O.  W.  X.  8. 

A  liwcriptlon  of  the  eaeps  Ir.  whirh  this  RitJr  is  applicable  baa 
been  expressed  in  various  ways.  In  Atty.-Gcn.  v.  L.  d-  K.  W.  Ry.  Co.. 
1S92.  3  Oil.  274;  27  L.  J.  N.  C.  126.  and  Parsons  v.  Burton.  W.  N.  1883, 
■ilS;  it  was  said  that  the  Rule  was  not  intended  to  take  the  place 
of  a  demurrer,  but  only  to  get  rid  of  frivolous  actions;  hut  see  Hub- 
luck  V.  Wilkinson,  1899,  1  Q,  B.  86. 


Two  casfS 
provided  for 
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Bnl*  124.  A  pleadlDg  which  8eU  up  matter  which  has  bet>n  held  by  an  ud- 

rt;ver8ed  decision  of  tae  Court  of  Appeal  to  be  had  in  law.  will  w 
Htruck  out,  though  the  pleader  dliputes  the  correnneHB  ot  the  dcri- 
Hloii;  MiVarthy  v.  V*«pra.  16  P.  R.  416:  I.aury  v.  rmkett-Laury. 
2  O.  L.  R.  162. 

The  question  whether  an  action  would  He.  without  an  allcKntion  of 
gpei'lal  damnKe,  for  falftely  and  maliciously  and  without  reasonable  or 
probable  cause  presentlnK  a  bankruptcy  petition,  was  held  not  to  1m 
one  to  be  determined  on  application  to  strike  out  a  statciiifnt  fif 
claim  as  disclosing  no  reasonable  cause  of  action:  Wyatt  v.  Palmar. 
1899.  a  Q.  B.  106.  Nor  the  quebtion  whether  one  of  several  plalniiffs 
was  entitled  to  maintain  the  action:  see  Moning  v.  Wo«f,  supra,  p.  y.\''. 

A  statement  of  claim  which  discloses  a  reasonable  cause  of  acUnn 
which  a  notice  of  action  Is  necessary,  but  omitting  to  nllene  that 
notice  of  action  was  given,  cannot  be  struck  out  on  that  ground; 
Conmev  v.  Wvidmann,  16  P.  R.  239. 

A  statement  of  claim  which  discloses  a  reasonable  cause  of  action 
cannot  be  struck  out  upon  an  application  under  this  Ituic.  on  a  sue 
gestion  thnt  the  action  cannot  succeed  for  want  of  necessary  parties: 
Btardmore  v.  Toronto,  19  O.  L.  R.  139. 

This  Ituh'  only  applies  after  a  statement  of  claim  Is  delivoreil:  but 
the  application  need  not  be  made  until  after  tho  close  of  the  plead- 
ings, when  the  Court  may  look  at  the  whole  case  upon  the  plead- 
Ings:  7"uffc(T  v.  ColUnaon.  34  W.  R.  354.  A  motion  before  delivery 
of  statement  of  claim  may.  however,  be  made  by  way  of  application 
for  the  exercise  of  the  Inherent  Jurisdiction  of  the  Court:  K'-r  \, 
WiUiams,  29  Sol.  Jour.  681. 

Jurisdiction  under  this  Kule  will  only  be  exercised  with  caution: 
Magrath  v.  neirhel.  ^7  h.  T.  8.'»0;  14  App.  Cas.  667,  and  a  doubtful 
question  of  law  will  not  be  decided:  Roberts  v.  Charing  C'ro.s,  llii.. 
1903.  W.  N.  13;  87  L.  T.  732;  Ooodson  v.  Oricrson.  1908.  1  K,  Vi. 
761;  98  L.  T.  740  (action  to  recover  bets);  but  see  Harris  v.  ElHui: 
2S  0.  L.  R.  349;  nor  will  an  action  be  dismissed  brought  f*OH'i  fttir  to 
try  a  question  of  law:  Lea  v.  Thursby,  89  L.  T.  744;  90  L.  T.  26 J.  The 
Improbability  of  the  facts  alleged  is  not  material.  However  improb 
able,  thtilr  truth  will  be  assumed:  see  Lnurana:  v.  Lord  yornys.  IISI  C'h. 
D,  236:  Langdah-  v.  Knill.  6  T.  L.  R.  236;  Johnston  v.  Johnston,  «:!  W. 
R.  239;  Thompson  v.  Big  Cities  Hralty  Co..  21  O.  L.  R.  401;  but  if 
nevertheless  the  Court  Is  satisfied  that  the  action  Is  frivolous  or  vcx- 
^^atlous:  KclidU-ay  v.  Bury.  66  U  T.  603;  8  T.  I..  R.  433.  as  for  exauiple, 
[i being  plainly  based  upon  some  ground  which.  If  proved,  as  it  Is  ii'^- 
;isumed  it  will  be.  would  not  In  law  entitle  plaintiff  to  judgment:  Johns- 
ton V.  Johnston.  33  W.  R.  2.19;  Re  Batthpnny.  32  W.  R.  379;  /;.*;),  o' 
Peru  V.  Prrmian  Guano  Co..  36  Ch.  D.  4S9;  WiUiams  v.  Earl  Brau- 
rhamp.  11  P.  D.  60;  Wvldon  v.  Maples,  2o  y.  B.  D.  331;  WilUs  v.  t:>irl 
How;  1893.  2  Ch.  .'i45;  2  R.  427;  Law  v.  Llrwclyn.  supra,  p.  46;  or  being 
a  case  where  a  plea^f  res  judicata  If  raised  must  succeed:  Ma^dougaV 
V.  Knight,  2.1  Q.  B.  D.  1.  the  action  will  h.-  dismissed:  see  also  Hfi-h'l 
V.  Magrath.  14  App.  Cas.  667;  Rio  Tinto  \.  Kori<t<  /.«  MrtnuJ.  6  T.  L. 
R.  408:  fitrphcnson  v.  Garnrtt.  1898,  1  Q.  B.  677.  Su  where  an  a-'i^r. 
was  brouRht  against  an  official  liquidator  personally.  In  reapeot  of 
property  vested  in  him  officially,  so  that  no  action  wa»  miilntalnaMe, 
except  against  him  officially,  and  by  leave  of  the  Court,  It  was  staj^d: 
Graham   v.   Edge,   4    T.   L.    R.   442;    so  also   an   action   brought  undir 
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[hf  fatal  AcciUrnt*  Art,  by  an  Infant  who  was  not  the  personal  rf|>re-  *ui«  121. 
sentatl"  o(  the  deceased  wai  dtRmlM^d:  [,uriani  v.  Tninnto  Con- 
struHion  Co.,  i  O.  W.  R.  1073;  and  aee  Blnvhonnioh  v.  Brantford  Oat 
ri>  180.  L.  U.  -43;  also  an  action  for  lihel  agalnut  a  solicitor  respecting 
gtateni«nti  made  by  him  tn  an  affidavit  made  In  the  aciidn  on  nn  in- 
iprlocutory  motion:  Oompaa  v.  White,  ti  T.  L.  R.  20;  see  also  lAlUv  v. 
Hunty  81  I*  J-  Q-  B.  727;  Lau'r''mr  v.  ^'ewhf ny,  7  T.  L.  It.  r.S8;  .So/o- 
-w.M  s.  Knight,  8  T.  L.  R.  472;  (/u»  v    Woikpr.  8  T.  !..  R.  314. 

ThiB  Rule  would  seem  to  contemplate  that  the  filvolouB  or  vexa- 
lioui  nature  of  the  action  or  defence  should  appear  from  th,-  pl<ad- 
u,gi:  see  also  Atty.-Ovn.  v.  /..  d-  N.  W.  Itf/..  1S92.  3  Ch.  278;  ^  . 
in  Hep.  of  Piru  v.  Peruvian  Ouano  Co.,  36  Ch.  D.  489;  affidavits,  and 
in  Rmmington  v.  Sroh-a,  1807.  2  Ch.  1;  76  L.  T.  667.  the  defenonntV 
adralsfllonB  under  oath  In  another  Court,  were  admitted:  see  also  cases. 
supra,  p.  45  ft  scq.  Probably  affidavits  may  ".Iso  be  used,  as  l.e  uppu- 
cation  may  be  roneldered  to  be  made  to  the  Court  both  umi.  r  this 
Rule,  and  under  Its  Inherent  Jurlmllctlon :  Flrtfher  v.  Bfthom,  41  W. 
R,  621;  Chaff'TS  v.  GoUlsmid.  lSlt4.  I  Q.  B.  190;  and  see  Boswrll  v. 
foaks.  6  R,  167;  Thompson  v.  Hi0  Citiia  Itralty  Co..  supra.  \>.  542. 

Where  the  defence  set  up  an  Immaterial  Issue  ( e.ff..  that  the  plain- 
ijlf,  who  was  suing  as  a  person  of  unsound  mind,  was  not  In  fart  in- 
sane). It  was  struck  out:  Rirhmonrl  v.  Branson.  1914.  1  Ch.  968;  110 
U  T.  7nl. 

A  defendant  may  move  notwithstanding  that  the  action  Is  brought 
bs- an  Infant:  Anon.,  29  Sol.  Jour.  638;  and  see  Lticiani  v.  Toronto 
Conttruction  Co.,  supra. 

Leave  to  amend  may  be  given  in  a  proper  case:  Richards  v. 
Butcher,  62  L.  T.  867,  on  such  terms  as  to  costs  as  may  be  Just: 
Pr.'ston  V.  Fulhcood,  34  W.  R.  200. 

Where  an  action  is  dismissed  because  the  statement  of  claim  shews 
no  cause  of  action,  a  fresh  action  may  be  brought:  see  Joms  v.  Imole, 
64L.  T.  703;  39  W.  R.  629. 

la  Darlow  v.  Scratton.  29  Sol.  Jour.  131.  Ohitty,  J.,  said,  that  the 
word  "  reasonable  "  Is  merely  redundant,  and  the  question  is  whether 
there  is  any  question  to  be  tried.  In  Burstall  v.  Bcyfus.  26  Ch.  D. 
r\  and  Da(lawen  v.  Jacob,  34  Ch.  D.  278;  55  L.  T.  751.  8.'7;  otton. 
L.J..  thought  that  the  Huh-  applied  where  a  pleading  is  demurrable. 
but  that  the  same  strictness  is  not  to  be  used  In  looking  at  the 
statements  in  the  pleadings,  as  formerly  on  demurrer:  see  also  Bank 
of  Hamilton  v.  George,  16  r.  R.  418;  Lindley,  L.J..  in  DadHiidl  v.  Jnrob. 
at  p.  2S4;  said  that  a  pleading  which  discloses  no  reasonable  cause  of 
action  "  is  demurrable  at  once,  and  it  is  something  more.  It  la  perfectly 
frivolous. '  and  that  is  the  thing  which  Is  struck  at  by  the  RuU: 

The  Rule  only  applies  to  pleadings  which  are  obviously  unsustain- 
able, as  where  the  Court  Is  satisfied  that  a  statement  of  claim  discloses 
no  cause  of  action:  fimith  v.  London.  19  O,  L.  R.  139;  Scott  v.  Patter- 
")i,  17  O.  L.  R.  270;  Atty.-Qcn.  t.  L.  tf  .Y.  W.  Ry.  Co..  1892.  3  Ch.  274; 
2:  L.  .T.  \.  C.  126;  as.  for  example,  being  In  respect  of  ft  question 
decided  by  the  Court  of  Appeal  adversely  to  the  plaintiff's  alleged 
cause  of  anion:  Lawry  v.  Tuckrtt-Lairry.  2  O.  I..  K.  Ki-J  or  where  a 
pleading  Is  obviously  bad:  Brophy  v.  Royal  Victoria  Life  rtr..  Co.,  2  O 
L.  R.  Gill;  but  does  not  apply  where  an  arguable  question  of  law  Is 
involved :  see  Rodger  v.  .Yojow  Co..  19  P.  R.  "27;  or  at  all  events  should 
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Dot:  Kcnntdy  v.  Ecnnrdy,  2  O.  W.  N.  IITS;  nor  where  a  leosthy  ^tku 
ment  and  citation  of  numerous  authorltlen  li  neceMarjr  to  ihew  that 
the  plaintiff  ibould  not  succeed:  AndvrMon  v,  Oorrie.  'M  Bol.  Jour. 
2:.tJ;  BoaUr  v.  UoMer,  9i  L.  T.  21f-  Siutric  v.  Binney.  35  Ch.  D.  CU; 
se«  also  Hr  Batthyany,  Si  W.  K.  379:  Shallu  v.  Bohkow.  34  rh.  h.  ;:;,; 
and  Urotvenor  v.  WAitt-,  «l  L.  T.  «63;  38  W.  R.  201;  Beardmor,'  v 
Toronto,  19  O.  L.  R.  139;  nor  where  questions  of  law,  and  mattiTH  of 
Keneral  Importance  are  Involved:  Dt/*on  v.  At torney-Qc Herat,  laii.  i 
K.  B.  410;  103  L.  T.  707;  but  only  to  vt-ry  clear  cases:  Chriatu  v.  tun 
Spvi-ialty  Co.,  18  C.  L.  T.  83;  34  C.  L.  J,  163,  as  where  a  dt-fem-.'  U 
obviously  frivolous  and  vexatious:  SalomonM  v.  Knight,  8  T.  I..  R,  \'l. 
Hvlcht'l  V.  McOrath.  14  App.  Cas.  683;  Himmlngton  v.  ScoUa.  lS!i;. 
2  Ch.  1;  "6  L.  T.  667;  Mackcllrr  v.  Borntcy,  49  W.  R.  301 ;  CrUihvll  v. 
London  d  K.  H*.  i?i/.,  1907.  1  K.  B.  860. 

It  Is  not  convenient  to  act  under  the  Rule  where,  assumluK  a  d*-- 
fepce  to  be  true  and  to  be  no  answer  In  law.  the  defendant  may 
have  another  defence:  Orosvfnor  v.  Whii  ,  38  W.  R.  201;  61  L.  T.  66.1 

Again  In  KcUnuay  v.  Bury.  66  L.  T.  602;  8  T.  U  R.  \Z\,  MnJley. 
L.J.,  said:  "It  iB  not  enough  that  the  statement  of  claim  should  b<' 
demurrable.  It  Is  essential  that  the  Court  should  see  that  the  pUiin- 
tlfT  has  no  case  at  all  either  on  his  statement  of  claim,  or  on  aucb 
affidavits  as  he  may  file  with  a  view  to  amendment ":  see  also  UUk  k  r, 
EUiS,  12  O.  L.  R.  403. 

Though  a  pleading  be  struck  out,  the  party  pleading  may  be 
allowed  to  me  an  amended  pleading:  David  t.  liyan,  2  O.  W.  N.  Z'ii. 

Apart  from  this  Rule  the  Court  ba^.  J'lrlsdlctlou  to  stay  proret'd 
Ings  wherever  necessary  for  the  pi-rpc-fs  of  Justice:  see  Jud.  Act. 
s.  16  (/).  and  notes,  supra,  p.  42  et  »rq.,  and  It  has  moreover  inhermt 
jurisdiction  to  prevent  an  abuse  of  Its  process. 

The  bringing  of  an  action,  even  though  maliciously  and  without 
foundation.  Is  no  ground  for  an  action,  the  only  damage  which  the 
defendant  suffers  being  compensated  by  costs:  Baxter  v.  Young.  3 
0.  W.  N.  413;  following  QuarU  Hill  Mining  Co.  v.  Eyu;  11  Q.  B.  I). 
674,  68'J.  And  no  matter  how  scandalous  or  false  statements  In  legal 
proceedings  may  be.  It  Is  esseotlal  for  the  administration  of  justice 
that  they  should  be  made  with  Impunity:  Baxter  v.  Young,  suura. 
following  Munater  Lamb,  11  Q.  B.  D.  588. 

Where  the  statement  of  claim  disclosed  the  commission  of  a  felony 
(rape)  the  action  was  stayed  until  the  defendant  had  beeu  prosecuted, 
or  reasonable  ground  shown  for  not  jirosecutlng :  Smith  v.  SvUni". 
137  L.  T.  Jour.  7;  but  see  E.  v.  F..  11  O.  L.  R.  582. 


''  (1)  Ho  Reasonable  Cause  of  Action  or  Defence. — In  aBcertain- 
ing  whether  there  is  a  reasonable  cause  of  action  or  answer,  the 
Court  does  not  try  the  action  on  the  pleadings,  but  merely  looks  to 
see  if  a  reasonable  case  is  set  up:  Louta  v.  Guardians  of  MaryUbonr, 
4  T.  L.  R.  442.  The  pleading  complained  of  will  not  be  looked  upon 
with  the  same  strictness  as  it  used  to  be  upon  a  demurrer;  a  party 
U  not  to  be  lightly  deprived  of  a  ground  of  substantial  defence  by 
tho  summary  process  of  a  j'ltlgmont  under  this  Hule:  BanJf  of  Ham 
ilton  V.  Oeorge,  16  P.  R.  418;  Dadaivell  v.  Jacobs,  34  Ch.  D.  278.  A 
defence  to  a  sci.  fa.  action  which  might  have  been  pleaded  as  a  de- 
fence to  the  original  action  was  struck  out:  Shaver  v.  Cotton.  16  R  R. 
278;   hut  the  Court  refused  to  strilie  out  clauses  of  a  statement  of 
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rlalm  beratue  notlre  of  artion   wai  not  all«|ted  to  hiiv«  been  (Iven,  I 
thoafb  notice  tppearod   to   b«  necoMary:    Conmfe  v.    WeMman,   U 
p,  R.  239;  tlio  where  a  itatement  of  claim  iet  up  an  agreement  re- 
iiulrtd  br  the  Statute  of  Frauda  to  be  in  writing,  but  not  statins  It  to 
be  in  writing:  Fra$er  v.  Pope,  91  I*  T.  340. 

The  principle!  formerly  applicable  to  demurrers  will,  however,  to 
ume  extent  be  applied.  At  a  general  rule  the  pleading  alone  will 
be  looked  at:  Boalvr  v.  Holder,  54  L.  T.  299;  l^aloninnt  v.  Knigfit,  S 
T.  L.  R.  47:1;  Wiltli  v.  Karl  B'-nurhami),  1 1  P.  D.  '.9;  Riirhrl  v.  MrOrnth, 
II  App.  Caa.  6fi";  Hep.  of  Prru  v.  Pvruviiin  (Juano  Co.,  3G  Ch.  D.  480; 
and  perhaps  the  particular!  If  any:  see  Ituvcj/  v.  Bintiittk,  1893,  1  Q.  B. 
Igg;  but  the  admlBBlons  of  the  defendant  may  alHo  be  conHldcred: 
Hcmminglon  v.  ScoU$,  1897,  2  Ch.  1 ;  76  L.  T.  667;  It  U  not  enoMgh  to 
refer  to  a  document  In  the  pleadings  and  read  the  document  on  the 
motion;  the  part  relied  on  must  be  set  out  In  the  pleading:  New 
aue  V.  Lee.  4  T.  L.  R.  444;  Wotcard  v.  Hill,  W.  N.  1887.  193. 

Where  therefore  a  material  fact  Is  not  pleaded,  without  which  no 
'^auie  of  action  or  defence  U  dlKclosed.  the  pleading  might  formerly 
ha''e  been  demurred  to;  now,  objection  In  inw  may  be  taken  to  It 
under  Kulc  122;  see  Ori/ptha  v.  I,ondon  and  St.  Katharines  Docks, 
12 Q.  B.  D.  498;  13  Q.  B.  D.  259  (•*'rt  vide  Conmee  v.  Weidwan,  supra) ; 
or  a  motion  to  strike  out  may  be  made  under  this  Hule,  In  a  plain  case. 
aod  perhaps  also  In  a  case  where  the  possibility  of  amendment  U 
loubted,  so  as  to  compel  the  party  whose  pleading  Is  defective  to 
tbew  by  affidavit  whether  he  can  amend  it. 

A  statement  of  claim  was  struck  out  where  the  Court  was  satis* 
fled  that  the  plaintiff  could  not  succeed  at  the  hearing:  Sovth  Helton 
rml  Co.  V.  Haaurll  ti.  ,(■  E.  Co..  1S9S.  I  Ch.  466;  78  L.  T.  8;  Hotlaon  v. 
Pare.  1899,  1  Q.  B.  455. 

A  statement  of  claim  against  a  Justice  of  the  Peace,  for  an  alleged 
slander  uttered  In  the  course  of  proceedings  pending  before  him,  was 
Intrude  out  as  shewing  no  reasonable  cause  of  action:  Law  v.  iJrwellyn, 
1S06.  1  K.  B.  487;   94  L.  T.  359. 

Where  a  plaintiff  had  no  ntatus  to  maintain  the  action  (to  Inter- 
pret a  will),  the  action  was  dismissed  under  tL's  Rule:  Kennedy  v. 
Kfnnedy,  24  0.  L.  R.  183;  or  where  an  action  under  The  Fatal  Accidcnta 
■ict  was  brought  in  respect  of  the  death  of  an  adopted  son:  Blay- 
loTough  V.  Brantford  f?<M  Co..  18  O.  L.  R.  243;  and  see  I.uciani  v. 
Uronto  CoiiHtrurtiOP  Co..  suprn.  p,  ri43. 

Where,  with  a  statement  of  defence,  the  defendant's  solicitor  sent 
i  letter  stating  that  they  did  not  Intend  to  insist  on  the  defence,  but 
that  it  was  put  In  to  prevent  the  plaintiff  from  taking  money  out 
of  Court,  except  In  satisfaction  of  his  claim.  It  was  ordered  to  be 
struck  out:  Critchell  v.  London  tf  S.  W.  Ry..  1907.  1  K.  B.  800;  06 
U  T.  603. 

Liberty  to  Amend. — The  Court  will  give  leave  to  amend  In  a  proper  i 
ase,  rather  than  give  Judgment  In  Ignorance  of  facts  which  It  " 
ought  to  know  before  rights  are  decided :  Bteeds  v.  steeds,  22  Q.  B. 
D.  37;  Orifflths  v.  London  tf  St.  Katharines  Docks,  supra;  Richard» 
V.  Bufchcr.  62  L.  ."■  Sfi7:  Black  v.  FMin,  12  O.  U  R.  40.1;  on  such  terms 
15  to  costs  as  may  be  Just :  Preston  v.  FuUwood,  34  W.  R.  200;  leave  to 
Jet  Up  a  new  cause  of  action  was  refused;  Kennedy  v.  Kennedy,  mipra; 
>Mi  ritle  David  v.  Ryan,  supra,  p.  544. 

■'..v.— IS 
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Privulou. 
•clluna. 


V 


m»y  luncur 
In  btutinif 


'I)..  :'  (V  1. 
R.  Ifl'J;  Krr  t,  Wmitlvm. 
of  thp  Jud.  Act.  shimi.  \y 


liu  i»  or  cofJT. 

1  .inillinllon— An  «pplli«lloii   lo  ilrlkB  out  a   plradlni  »houl.l  br 

nmik  promptly.  11  may  !«•  m«d«  Immtdlati'ly  iftn  th»  ii»hnij  of 
llif  plMdlnl.  and  Iwfore  pitaillnl  In  aniw»p  to  It:  AtHi.-Um.  i  /,  ,i 
.V  W  Ht.  I'o..  l»l>2.  i  I'h.  2T4.  or  purhapl  arirr  llm  iloi«  ot  Ih..  |ili«.| 
lnit»:  trr  T«ik,-r  v.  Colllnfun,  U  W,  K.  3M:  at  any  ratt  iR'torr  III. 
i«i<e  l>  net  down  tor  trial:  i'mt  v.  «<Jiir.  62  L.  J.  *'tl.  al'.'. 

>n<l  (g)  FHtoUm  aal  Vamatinl  Aatlcaa.  I'nder  the  inoii.l  l>r:in(l: 
ot  the  Kb  Ihe  mtlon  niuit  lie  obvlounly  frivolous  or  vpxatlou«  «r 
PIT  I-lndli).  I..J..  In  ,ll(».Ot«.  /..  .(  .V.  TV.  BV.  Co.,  18il2.  3  Cli.  27; 
An  action  appearing  rrom  the  plfadlngn  to  1»>  of  that  di'»crlptlon  rnui.. 
within  thU  lluU-:  »n-  H'lllli  %.  Kii'-l  fl.'.m.dump.  11  I",  n.  ^y.  Itruh.l 
1-.  ilagralh.  \\  App.  Ca«.  667;  but.  apart  from  tho  Bu/i-  alliiBMIiir, 
the  Court  him  Inherent  JurlBdlrllon  to  prevent  nhu«e  of  lis  prmiss 
and  to  dUmliH  an  netlon  which  can  on  motion  be  Mhewn  to  be  frlvi.lniis 
or  vexalloun:  »ee  l/.lropolKon  Bout  v.  PiioU-u.  10  App.  Can.  210;  /wll 
iiiivi)/  V.  nuri;,  ««  I..  '1',  Bra:  ttronhu  v.  llctoriri,  rtr..  Co..  2  (V  1.  II 
nr.1:  Lairry  v.  Tw'kFtt-J.avyTV,  2  O.  L. 
Sol.  Jour.  687;  and  noten  to  »ec.  16   l/l 

12C.  Where  un  ihhuo  is  directeil  to  be  trietl  it  sliall,  if 
the  jmrties  differ,  he  settled  in  (?liaiiihers,  and  as  .sunn  as 
settled  he  filed  in  the  office  in  which  the  iiroceediiiKs  are 
carried  on,  and  thereafter  the  proceedings  in  the  is.sue 
shall  he  carried  on  in  the  same  maimer  as  Hie  ]iriicecil 
injjs  in  nn  actitm.    C.R.  'ill,  nmcniterl. 

An  IsHUe  In  In  the  nature  of  a  pleadinit,  and  benldes  belDK  filed,  niuitt 
also  be  aerved:  see  Jtulc  140. 

tti-mbtt;  where  an  Interpleader  Issue  Is  ordered  In  an  action,  tho 
Issue  should  be  filed  where  the  action  was  commenced,  even  tli'>  i«!i 
the  Interpleader  application  be  made  elsewhere.  CO..  where  In  an 
action  lommenced  In  nn  outer  county,  the  application  for  an  inter 
pleader  Issue  Is  mrde  In  Toronto:  "The  proceedings"  would  mean 
"  the  proceedings  In  the  action  in  which  the  application  is  made  "  and 
not  "  the  interpleader  proceedings." 

Where  proceedings  are  initiated  in  Toronto,  the  Central  Offiic  i> 
the  proper  office  to  tile  the  is-sue:  liuli'H  62.j.  626. 

126. — (1)  The  parties  to  any  cause  may  concur  in 
.statinjt  questions  of  law  arisins,  in  the  form  of  a  special 
case  for  the  opinion  of  the  Court;  and  may  ajjrec  that  on 
the  .ind»,TOent  of  the  Court  heinj;  jjiven  in  the  uffirnintivc 
or  negative  of  the  question  or  questions  of  law  raiseil, 
certain  specific  relief  may  he  awarded. 

(2)  tJpon  the  argument  of  the  case  the  whole  I'on- 
tents  of  the  documents  referred  to  therein  may  he  roail. 
a'ld  the  Coufl  may  draw  from  the  facts  and  docmiii'iits 
anv  inference,  either  of  fact  or  law,  as  at  a  trial.  CR- 
37-!. 

See  Eng,   (1883).  R.  380, 
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C.  R-  '("^  provldt^  for  tb«  staleiuent  of  a  iiH-clal  vmv>  "  In  anr  iNta  IM. 
i.'adini  m«Urr  not  oonintiK'cd  by  writ":   the  prmrnt  /fulf  may  poa- 
.,[,ly  bftvv  aa  wide  an  effttt :  a<«  Hulr  3   ib)    n). 

ni«  MiiJf  |>rovlil«a  for  th«  alJttenieDt  of  a  aperlal  raie  "  tn  any  rt),,riai  cmm. 
iii«"  wblfh  probably  Inrlude*  not  only  ai-tlonw  conmmnced  by  writ  h"**  •i»i»J 
r  lumnonH.  but  alao  niattera  (oninienciil  lii  any  ittlier  way  mithor. 
iti  by  the  KkW.  Whrre  ihp  ihhp  \n  utati-d  In  a  procc i-dlnn  not  loin 
ntocr^  hy  wt*-  *''"'  •''""'''""'■*'  *'■'■  »■  1^'''  tupra,  uroterrn  piTttoti* 
iting  under  any  Judgment  nimlp  on  thp  Hpcilal  roKe,  In  llki>  manner 
11  If  the  Judfnn»nt  hart  been  pronounted  In  an  adlnn  (oninien<«'d  by 
writ.  A  Bpecla]  raac,  on  ltd  belns  filed,  mny  Ih*  reKlsttTpd  a^  a  Ih 
!..nifni,  whether  ntnted  In  nn  a<tion  commfnied  by  writ  or  not;  lb.. 
.  ]?X 

Ihe  Huh-  doei  not  oppeur  to  rdhii-riiplatt'  (hnt  proreedlng«  may  be 
,>mm«Dred  by  flllnff  a  Bpoclal  ratie:  but  that  the  Mtutlng  of  a  Hpci  lal 
ue  ibill  be  anrillary  to  an  action,  or  mm»  other  protceding  already 
(immenctd. 

JtaliBC  Caaa.— Former  O.  R.  SIR  provided  that  a  np^rlnl  rane  In  to  si»tln*f  <■»■.■ 
f#  itited  oontlMly  and  !n  numbered  paraKraphs:  Bulkriev  v.  Hofw. 
*  D.  M.  *  O..  S«;  and  by  C.  R.  374  it  waa  to  be  slRned  by  the  partiea 
>r  their  nolirltorii.  and  died  by  the  plalntlfT:  but  (heHe  provlHionH  are 
not  ronttnued  In  the  prewnt  Wwl<'».  but  probably  no  alterntlon  of 
{>nrtlre  is  Intended  by  the  omlsalon. 

Ai  to  Btntlng  «pe<  lal  cams  where  inf«nt«.  or  other  persons  not  sui 
iirii.  are  Interested,  lee  Jud.  Ait.  h.  :t,  iind  note**,  supra,  p.  24. 

The  Rule»  authorize  the  atntlnK  of  a  special  lase  before  statement 
i(  claim;  Sittrupolltan  tioiinl  \.  Srir  Itlvr  Co.,  1  Q.  B.  D.  727; 
:  Q  B   D.  67. 

Where  pleadings  are  delivered,  and  are  lulmltted  to  state  the  facts. 
'bec«8e  may  eome  on  as  a  motion  (or  judgment  under  Hulr  222:  see 
liJlT.  Till.  I'l  Ont.  13;i. 

\  special  case  must  be  upon  a  real  state  of  facts,  not  a  hypothe-  Mum  be  mi 
tli'al  one:   Ihpubllr  of  Bolivia  v.  Bolivvtn   Nfivioalion  Co..  "^   ^*''    "    ''''*'  *"''  ' 


24    \V.   H. 


^fil;  Bright  v.   TyndaU,  4   Ch.    D.    189;    Pryac   v.    Pryar,   U   R.    1.'.    Eq.  forti. 
'fi;  Smith  V.   Oibaon,  25   L.   T.    r>r.9;    20   W_    R.    88;    Savaffi-   v.    Tyaa, 
JO  W.  R.  817:    liardwrU  v.   Shr/firlil  Wafr  Works  Co..  L.    R.    14    Eq. 

:  and  where  stated  In  un  action,  only  such  (luestlons  of  law  can 
properly  be  raised  as  must  necessarily  arise  In  the  action:  li*'pub}i- 
Olivia  V.  Bolivian  \avigation  Co..  24  W.  R.  IWl ;  Toronto  v.  Toronto 
l!n.  Co..  9  0.  L.  R.  3:1,  The  Court  should  not  be  asked,  Ui-on  11 
ase  stated  without  pleadings,  to  answer  questions  which  could  not 
be  raised  upon  proper  plfadtnga:  Taylor  v.  Campbell.  Postma»ter- 
'^neral.  Z^  V.  C.  Q.  B.  264.  The  Court  will  not  entertain  a  case  in 
an  action  in  which  the  Court  has  no  jurisdiction:  Attortnn-O-mral  v. 
''meron.  26  Ont.  App.  lon. 

The  following  are  examples  of  apecial  cases  under  Thr  JwUtalurr  ET»mple«. 
i<t.—Lyaai/ht  V.  Edwards,  2  Ch.  D.  499  (a  question  ari.sing  in  an 
sttion  for  specific  performance):  Oen.  Finance  Co.  v.  Li^frafor.  B. 
It  U  question  of  title.  In  an  action  for  re''OVPry  of 
iandl:  Wilson  v.  Dundas.  W.  N.  187."i.  232  (a  question  as  to  the  lia- 
bility of  a  garnishee);  Harahall  v.  Aiglewood.  W.  N.  1881.  3  (a 
QueBtlon  as  to  the  constnictlon  of  the   power  of  appointment   in   a 
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Bate  186.  will);  Aahbury  v.  Watnon,  51  L.  T.  766  (a  queatlon  under  the  Com- 
panies Act);  Rother  v.  Hoatier,  20  Ch.  D.  801;  51  U  T.  785  (a  ques- 
tion as  to  the  validity  nt'  a  condition  annexed  to  a  devise  In  fee), 

A  defence  In  the  nature  of  a  demurrer  may  be  pet  up  to  a  spprial 
case:  Johnston  v.  Conaumers'  Cfas  Co.,  23  Ont.  App.  566. 

Amendinfc  Except  by  consent,  a  special  ease,  after  having  been  finally  agreed 

BpeciaicMe.  j^  cannot  be  reopened:  Hamilton  v.  iStaley,  28  Sol.  Jour.  478;  and 
see  Johnston  v.  Consumers'  Oaa  Co.,  23  Ont,  App,  566.  Affidavits 
cannot  be  received  to  alter  or  modify  a  special  case  stated  by  consent. 
The  only  relief  open  to  the  party  complaining  that  a  case  has  beea 
mis-stated.  Is  to  apply  to  amend  or  vacate  it,  and  qutrre  whether  it 
can  be  amended  after  judgment,  except  by  consent :  Cousincau  v. 
City  0/  London  P.  2ns.  Co..  15  Ont.  329:  Johnston  v.  Consumers'  Gas 
Co.,  17  P.  R.  297. 

Semble,  In  case  of  error,  the  Court  may,  at  the  hearing,  order  a 
special  case  to  be  amended:  Rule  183,  The  Immacolata  Concezione.  9  p. 
D.  37;  and  a  special  case  was  amended  by  leave,  at  the  bearing,  b.v 
adding  a  party  la  existence  before  the  case  was  filed,  but  accidentally 
omltted,  and  the  case,  as  amended,  was  ordered  to  be  set  down  against 
the  added  defendant:  Bamaby  v,  Taasell,  L.  R.  11  Eq.  363.  Where 
new  parties  come  into  existence  after  a  special  case  le  eet  down  thty 
should  be  made  parties  to  the  proceeding:  palmer  v.  Flower,  13  \\. 
R.  887;  Atty.  v,  Etough.  L.  R.  13  Kq.  462;  Savage  v.  Snell,  L.  R.  li  Eq. 
264.  See  Piter  v.  Peter,  W,  N.  1884,  45,  60;  32  W.  R.  40!t.  and 
515,  in.  note  to  Rule  301. 

Amendment  after  judgment  on  a  special  case  was  refused  In  lie 
Taylor,  Tomlin  v,  Underhay,  22  Ch.  D.  495;  Johnston  v.  Consumtrs' 
Gas  Co.,  17  P.  R.  297.  But  where  a  special  case  Is  stated  In  an 
action,  and  a  decision  given  upon  It,  under  a  mistake  of  fact,  the 
Court  is  not  bound  by  the  decision,  unless  it  has  been  adopted  by 
subsequent  orders,  but  may  disregard  it  and  direct  the  action  to  go 
on  to  trial:  Re  Taylor,  Tomlin  v.  Underhay,  supra,  and  East  v,  O'Con- 
nor, 19  P,  R.  301. 


Setting  down 
&l>ecial  c&sti. 


Settins  Down,  and  Notlee. — Under  the  present  Rules  a  motion 
for  judgment  on  a  special  case  Is  to  be  set  down,  and  notice  thereof 
given,  as  upon  motions  for  judgment  In  other  cases:  see  Riihs  21o, 
234   (6). 

Upon  the  argument  of  a  special  case  stated  in  replevin,  the  iilaintifl 
has  the  right  to  begin;  Vigor  t.  Dudman,  24  L,  T.  734. 

Jadgment. — The  Court  is  uot  bound  to  answer  every  quebtion  the 
parties  may  think  fit  to  put:  Vtacount  Barrington  v.  Liddell,  2  Hen. 
M.  ft  G.  480,  506;  Seton  34.  It  will  not  in  general  declare  future 
rights:  Savage  v.  Tjicrs,  20  W.  R.  817;  Lady  Langdale  v.  Briggs,  S 
DeG.  M.  A  G,  426,  427.  428:  Earl  of  Tyrone  v.  Waterford,  (5  Jur. 
N.  S.  nfii;  Grevntcood  v.  Suthnlantt  10  Ha.  App.  xU.;  (larli'-k  ^. 
Litwson.  lb.,  xlv.;  but  has  occHBlonally  done  so:  Bogg  v.  Midhtml.  L.  R. 
4  Eq.  310;  Byam  v.  Byam,  19  Beav.  58;  nor  will  the  Court  make 
any  order  where  the  facts  stated  do  not  enable  it  to  determine  the 
rights  of  the  parties:  Bulkeley  v.  Hope.  8  DeG.  M.  ft  G.  36. 

In  a  special  case  stated  in  an  action  only  such  questions  will  be 
answered  aa  must  necessarily  arise  in  the  action:  Toronto  v.  Toronto 
/?!/.  Co..  supra,   p.  .'■i47. 
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A  very  special  order  having,  by  consent,  been  made  for  the  pur-Anl«i27. 
pose  of  obtaining  the  judgment  of  the  Court  under  Eng.  R.  1875.  O.  40, 
r.  S,  the  Master  of  the  Rolls  discharged  the  order,  as  the  effect  of 
It  would  be  to  make  the  Judge  an  arbitrator  between  the  parties,  who 
would  thus,  contrary  to  their  intention,  be  deprived  of  the  right  of 
appeal:  lii-public  of  Bolivia  v.  Bolivia  ynvigation  Co.,  \V,  N.  is^'i  77; 
24  W.  R.  361. 

^liere  the  answers  to  the  special  case  dispose  of  the  action,  the 
proper  course  is,  to  take  the  decision  as  a  judgment  making  declara- 
tions to  the  same  eff*'ct;  and  the  answers  ought  to  be  followed  by  the 
words:  "and  this  Court  doth  adjudge  and  declare  the  same  accord- 
ingly." In  such  a  case  the  Registrar  was  uirected  to  draw  up  the 
judgment  as  answering  the  special  case,  on  motion  for  judgment: 
Harrison  v.  Cormcall  Mim-rals  Railuay  Co.,  16  Ch.  D.  66. 

Appeal. — An  appeal  lies  from  the  judgme\t  on  a  special  case  to  Appeii  from 
the  Appellate  Division:  Re  Taylor's  Estate  22  Ch.  D.  495;  see  AUum  v.  3'"iKin''nt  '"> 
Dickinson,  9  Q.  B.  D.  «32.  and  Jud.  Act,  s.  26,  supra.   .  *"'''"**  '"""■ 

Where  a  special  case  Is  calculated  to  raise  for  decision  questions  of 
tact  only,  the  proceedings  are  extra  ntrsum  cvriw;  the  judgment  Is 
in  the  nature  of  an  arbitrator's  award,  and  an  appeal  cannot  be 
entertained,  If  objected  to  (except,  perhaps,  where  It  could  be  bad 
(rom  the  award  of  an  arbitrator):  Burgess  v.  Morton,  189(5,  A.  C.  136; 
73  L.  T.  713. 

127.  A  plaintiff  may,  without  leave,  amend  his  state-  Amend 
ment  of  claim,  including  a  claim  specially  indorsed  onpiSuff 
the  writ,  once,  either  before  the  statement  of  defence  we°"' 
has  been  delivered,  or  after  it  has  been  delivered  and 
before  the  expiration  of  the  time  limited  for  reply,  and 
before  replying.    C.R.  300  and  1247. 

Differs  from  the   Eng.    (1880)    R.   310. 

This  Rule  applies  to  a  statement  of  claim  which  has  been  served  Amendment 
out  of  the  jurisdiction,  where  the  defendant  has  appeared,  and  where  °\  cjaim"^"* 
it  Is  aoMDded  it  will  not  be  necessary  to  re-serve  the  writ;  Holland 
V.  Leslie.  1894.  2  Q.  B.  246.  the  amended  pleading  must,  of  course. 
be  delivered  to  a  defendant  who  has  appeared:  see  Rule  128;  seil 
7«<pre.  where  the  defendant  has  not  appeared:  see  Rule  35;  but, 
notwithstanding  that  Rule,  if  the  amendment  enlarges,  or  Is  other- 
wise a  substantial  variation  of.  the  plaintiff's  claim  as  notified  to  the 
defendant  'ither  by  Indorsement  on  the  writ,  or  statement  of  flaim. 
innhle  he  should  be  served  with  the  amended  statement  of  claim; 
especially  having  regard  to  Rult-  354:  see  Gee  v.  Bell  infra,  p.  550, 
and  Re  Hartlei/.  189t,  2  Ch.  121.  and  notes  to  Rule  183,  infra,  p.  643. 
^here  an  amended  writ  is  served  a  second  appearance  Is  not  neces- 
sary, the  first  appearance  stands  as  an  appearance  to  the  amended 
^rit:  Paxtnn  v.  Saird.  1893.  1  Q.  B.  139. 

Where  leave  to  amend  is  necessary,  and  defendant  Is  out   of   the  whers 
Jurisdiction,  the  plaintiff  must  shew  that  the  claim  as  proposed  to  be  defendant 
aEcinlcd  is  one  fur  wlikh   he   would   have  been  entitled    to   It-ave   to  jurisdiction. 
Issue  a  writ  for  service  out  of  Ontario  under  Kvh-  25:  Holland  v.  Leslie, 
■liltra;  tiogahoom  v.  MacOuUoch,  17  P.  R.  377.    It  would  seem,  therefore, 
'hat  a  claim  introduced  by  amendment  made  under  this  Rule  without 
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Rni«  127.  leave,  muHt  be  of  the  like  character  as  that  originally  made,  otherwise 
the  defendant  may  apply  to  have  It  disallowed. 

In  Malcolm  v,  Raci;  16  P.  R.  331,  It  was  held  that  a  defendant 
who  simply  files  a  joinder  of  Ibbuo  to  the  statement  of  claim,  thereby 
closes  the  pleadings;  and  scmble.  In  such  a  case  a  plaintiff  would 
be  precluded  from  amending  under  this  Rule. 

ChMCPiT  'i'he    former   Chancery   practice   which    furnishes   a   guide   to  the 

Prictice.  procedure  under  this  Rule,  warranted  the  addition,  under  an  order 
of  course  to  amend,  of  a  plaintiff:  Dunn  v.  McLean,  6  P.  R.  97,  or  de- 
fendant: Attorney-Oeneral  v.  Xethercxtat,  2  M.  ft  Cr.  604;  but  not  tbe 
striking  out  of  a  defendant,  or  of  a  plaintiff,  if  any  of  defendants  had 
answered:  Dunn  v.  McLean,  supra.  As,  however,  this  Rule  relates 
to  the  amendment  of  a  pleading  only,  and  as  an'  action  Is  not  now 
commenced  by  a  pleading  but  by  a  writ,  it  would  seem  that  no  alter- 
ation in  the  frame  of  the  action  as  to  parties  can  be  made  by  amend- 
ment under  this  Rule.  It  is  to  be  observed  also  that  Rule  134  t3i 
points  to  the  service  of  added  defendants  with  a  writ. 

It  has  been  held  under  tbe  similar  provisions  of  the  Irish  Judicature 
Ac.  that  a  plaintiff  amending  without  leave  may  not  add  a  fresh 
cause  of  action  not  covered  by  the  indoraement  of  the  writ,  and  that 
Buch  an  amendment  is  liable  to  be  moved  against  under  Rule  137: 
jlfoore  V.  Alwiil.  8  L.  R.  Ir.  245.  Such  an  amendment  may  affect 
the  costs  of  prior  pleadings,  and  on  a  motion  under  Rule  1U7  such 
costs  may  be  provided  for,  but  under  the  English  practice,  and  now 
In  Ontario  (see  Rule  109),  it  is  not  the  rule  that  the  statement  of 
claim  must  be  no  wider  than  the  claim  indorsed  on  the  writ:  see 
Johnson  v.  Palmer,  4  C.  P.  D.  258;  and  Bourke  v.  Alexandra  Hotel 
Co.,  W.  N.  1877,  30  (excapt  when  a  defendant  has  not  appeared,  and 
a  statement  of  claim  has  to  be  delivered,  in  order  to  found  a  motion 
for  judgment):  Oee  v.  Bell,  35  Ch.  D.  160;  56  L.  T.  305;  and  see 
Gibson  V.  Hieb.  1  O.  L.  R.  247,  where  defendant,  by  appearance, 
waived  objection;  and  there  seems  to  be  no  reason  why  the  plain- 
tiffs should  not,  except  as  to  parties,  make  under  this  Rulr  as  large 
amendments  as  by  the  former  Chancery  practice  might  have  been 
made  under  an  order  of  course:  as  to  which  see  McOillivray  v.  Me 
Conkey,  6  P.  R.  66.  The  provisions  of  Rule  137  will  enable  the  de- 
fendant to  obtain  the  Imposition  of  any  terms  that  may  be  just. 

Extension  Where  the  writ  claimed  damages  for  wrongful  dismissal  and  slan- 

of  cisim  der,  but  the  statement  of  claim  was  confined  to  the  former  cause  of 

by  amend-        action    only,    an    amendment,    made  under  this  Rule,  setting  up  the 

second  cause  of  action  was  held  to  be  proper :  Rodger  v,  yoxon  Co., 

19  P.  R.  327. 

Where  a  plaintiff  has  obtained  discovery,  he  cannot  thereafter,  by 
amendment,  add  a  daim  which.  If  it  had  been  originally  made,  would 
have  disentitled  him  to  discovery,  e.g.,  a  claim  for  penalties:  Rosr  v. 
Croden,  3  O.  L.  R.  383. 

The  plaintiff  may  not  change  the  place  of  trial  by  amendment  under 
this  Rule:  Bull  v.  Xorth  British,  etc..  Co..  10  P.  R.  622;  and  it  has  also 
been  held  in  England  that  he  may  not.  by  amendment  under  this  Huh. 
supply  an  omission  to  name  th*»  place  of  trial  in  his  statement  of 
claim:  Locke  v.  White,  33  Ch.  D.  308.  But  this  may  not  be  §o  in 
Ontario,  for  it  would  not  be  known  where  the  place  of  trial  was  to 
be;  while  in  England  the  effect  of  omitting  to  name  any  place  Is  that 
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ihe  Mtloo  li  to  be  tried  at  the  MiddleBex  Sittings.    Such  an  amend-  Bui.  12». 
ment  In  England,  therefore,  would  amount  to  changing  the  place  of 
iPlal  without  order,  hut  would  not  have  that  effect  here.     See  also 
mell  ».  P"'".  52  L.  T.  18S. 

Where  the  plaintiff  amends  after  a  statement  ot  defence  has  been  Amend- 
jut  m,  the  defendant  may  amend   his  sUtement  of   defence   under  ™"„',]',^, 
Rule  128-  or  put  In  a  new  defence,  or  may  proceed  with  his  original  p^rty. 
l,lmcf    Baddy   v.    Wail,    7    Ch.    D.    164    (not    following    Darting    v. 
loitrcBce,  46  I..  J.  Chy.  808;   W.  N.  1877,  182).     Where  the  plaintiff 
mends   by   striking  out  claims  to  which  certain  paragraphs  ot  the 
dttence  make  an  amwer,  so  that  they  are  no  longer  necessary,  it 
louid  seem  that  the  defendant  need  not  amend  by  striking  them  out: 
nrilly  1-  Ion  Bpedalty  Co.,  18  C.  U  T.  86;   34  C.  U  J.  103.     If  he 
nelUier  amends  nor  puts  in  a  new  defence,  the  original  defence  will 
stand  as  a  defence  to  the  amended  statement  ot  claim:  see  Rule  128. 

After  an  order  which  extended  the  time  for  delivery  of  the  defence  Tim.^^  ^^^ 
nntii  after  particulars   of   claim   should   be   delivered,   an   amended  ,'„,„4„„„,, 
statement  of  claim  delivered  without  leave  was  held  to  be  Irregular : 
inthony  v.  Blatn,   5   O.    I-.   R.   48.      And   see   Poti/cdtTotion   Lite   v. 
Home.  6  O.  L.  R.  648. 

Where,  after  iudgment.  a  defect  in  the  pleadings  Is  required  to  be  ^•'"•^■ 
amended,  ordinarily  the  judgment  will  have  to  he  vacated :  Wi!i7rps»  ,„jjmeiit. 
r  Cmwtord,  12  P.  R.  668;  Otartc  T.  Cooper,  15  P.  R.  64;  after  a 
llml  Judgment  in  favour  ot  defendant,  an  amendment  by  adding 
a  party  plaintiff  so  as  to  reconstitute  the  suit  was  refused:  see  John- 
am  V.  Consiimers'  Oat  Co.,  17  P.  R.  297;  1898,  A.  C.  447;  and  Rules 
IS!  and  521,  and  notes. 

Where  a  defendant  is  prejudiced,  or  embarrassed,  by  an  amend- 
ment under  this  Rule,  ho  may  move  to  strike  out,  or  disallow  the 
amendment:  see  Rule  137.  On  such  a  motion,  if  the  amendment  Is 
allowed  to  stand,  terms  may  be  imposed  in  a  proper  case. 

SeeEng.  (1883)  R.  312. 

The  giving  ot  security  for  costs  has  been  imposed  as  a  term  where  Term. 

a  new  casa  was  raised  by  the  amendment:   Northampton  Coal  Iron  ' '■"• 

t  Waggon    Co.    v.    Midland  Waggon   Co..   7   Ch.  D.   600.      See   also 
Bourne  V.  Couller,  60  L.  T.  321 ;  63  L.  J.  Chy.  699. 

Where  the  plaintlB  Issued  a  writ  Indorsed  for  the  recovery  ot  land, 
claiming  as  reversioner  and  under  a  surrender  of  a  lease,  and  the 
defence  was  that  the  lease  was  in  effect  a  mortgage,  and  the  surren- 
der was  obtained  by  fraud;  an  amendment  by  the  plaintiff  asking.  In 
the  alternative,  foreclosure  of  the  land  as  mortgagee,  was  disallowed 
on  motion:  McUhargfy  v.  McOinnis.  9  P.  R.  157. 

Where  a  plaintiff  strikes  out  allegations  so  as  to  make  the  answer  Co.tu. 
dt  defendant  useless,  the  defendant  may  apply  for  the  costs  unneces- 
sarily incurred:  see  McOIIUvray  v.  McConkcy,  6  P.  R.  56:  Clarkson 
V.  While,  4  Ont.  6(!3;  Utrickland  v.  Slrlcliliinii,  3  Beav.  242;  Mavor  v. 
Ory,  2  S.  »  S.  113;  Mounscy  v.  Burnham.  1  Ha.  22;  Dan.  Pr.  6th  ed., 
K1.2;  Bourne  v.  Coulter.  M  L.  T.  321;  53  L.  J.  Chy.  699;  JildchoKom 
t.  Hnlon  Park  Club.  18  T.  L.  R.  453.  See  also  Weldon  x.  Kcat.  19  Q. 
B.  D.  394,  in  note  to  Rule  137. 

128.  Where  a  plaintiff  has  amended  his  statement  p^'^'^^^jj 
of  claim  the  opposite  party  shall  plead  thereto  or  amend  Jy^'k«_«;|;j' 
his  pleading  within  the  time  he  then  has  to  plead,  or  .m.ndment. 
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"ho"''  within  ten  days  from  tlie  delivery  of  the  amendment, 
whichever  shall  last  expire,  and  in  case  the  opposite 
party  has  pleaded  before  the  delivery  of  the  amendment 
and  does  not  plead  again  or  amend  within  the  time 
above  mentioned,  he  shall  be  deemed  to  rely  on  his  orig- 
inal pleading  in  answer  to  such  amendment.    C.R.  :!01 

The  Eng.  (1883)  R.  313  is  similar. 

For  the  reason  for  the  latter  provision,  see  Botfrfy  v.  Wall  7  Ch. 
D.  164;  Powell  t.  Jetceaburl/,  9  Ch.  D.  34. 

This  Hulc  has  been  held  not  to  apply  where  amendments  are  made 
under  an  order:   Thompson  v.  Howaon,  16  P.  R.  378. 

129.  Either  party  may  amend  his  pleadings  at  any 
time  on  filing  the  written  consent  of  the  opposite  iiaitv. 
C.R.  303. 


Amendment 
bjr  consent. 


f^oSaTe""        ^^^'  ^^"  amendment  may  be  made  by  leave  of  the 
to  amend.       Court,  or  of  tlic  Judgc  at  the  trial,  and  such  amend- 
ment shall  be  at  once  made  on  the  face  of  the  record. 
C.R.  304. 

Th«  Eng.   flS83)  R.  314  is  to  the  same  effect. 

Kulc  127  provide',  'or  an  amendment,  without  leave,  of  the  state- 
ment of  claim:  Ki/t  -8  provides  for  an  amendment  without  leave  of 
the  statement  of  detence.  This  Rule  empowers  the  Court  to  give 
leave  to  amend,  either  (a)  as  an  Interlocutory  application  or  (6)  at 
the  trial.  It  is  only  where  the  amendment  Is  made  at  the  trial  that 
the  latter  part  of  the  Rule  applies;  in  such  a  case  the  officer  attending 
the  trial  should  make  the  amendment  allowed,  on  the  record,  and 
no  formal  order  Is  necessary,  but  judgment  ought  not  to  be  entered 
till  the  amendment  is  made.  Where  the  amendment  is  granted  on  an 
interlocutory  application  a  formal  order  is  necessary. 

Where  Rules  127,  128,  do  not  apply,  or  the  time  for  making  an 
amendment  thereunder  has  expired,  if  an  amendment  is  desired  it 
must  be  applied  for  urder  this  Rule. 

A  counter-claiming  defendant  must  therefore  now  make  special 
application  If  he  desires  to  amend  his  counter-clain*.  unless  the 
opposite  party  consents:   Rule  129. 


Principles 
on  which 
amendment 
of  pleadings 
allowed. 


AmendmeBt     of     Fleadinca     bj     Leave.— Ocnarkl     Principle!. 

— Amendments  which  justice  requires  are  to  be  allowed:  see  Rule  183 
and  notes;  but  It  Is  to  be  Justice  to  both  parties;  ther  fore  the  allow- 
ance of  amendmantB  to  pleadings  Is  subject  to  limitations  to  meet 
the  requirements  of  Justice,  and  so  that  the  whole  nature  of  the 
action  may  not  be  changed  by  amendment:  Blenkhorne  v.  Penrose.  29 
W.  R.  237;  43  L.  T.  668;  Raleigh  v.  Goschen,  1898,  1  Ch.  73;  77  L. 
T.  429;  Rose  v.  Croden,  supra,  p.  550;  and  subject  also  to  whether 
justice  will  be  advanced,  having  regard  to  the  nature  of  the  inoijo^ed 
amendment:  Mcilhargey  v.  McQinnia,  9  P.  R.  157;  CaughiU  v. 
Clark.  9  P.  R.  471;  3  Ont.  269;  Hendricks  v.  Montagu,  17  Tli.  D. 
642;   Weldon  v.  Keal,   19  Q.  B.  D.  394;    and  to  the  time    when    the 
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ipplicatlon  is  made:  Me  Cropper  v.  Smith,  26  Ch.   D.  700;    10  App.  Bui*  iso. 
Cu.  249,  and  otbcr  cases,  infra. 

An  action  may.  by  amendment  of  th*  writ  and  statement  of  claim, 
be  tamed  into  an  action  by  the  Attoi- -v-General  at  the  suit  of  a 
relator  wltbout  prejudice  to  a  pending  motion  In  the  action;  the 
necesw'ry  sanction  of  the  Attorney-General  being  obtained:  Caldireii 
y.PaffUm  Harbour,  etc.,  Co.,  2  Ch.  D.  221;  see  Mounacy  v.  Earl  of 
lonidale,  U  R.  6  Cby.  141. 

An  action  against  a  Minister  of  the  Crown  will  not  be  allowed  to 
be  amended,  so  as  to  make  It  an  action  also  against  the  defendant 
aa  a  private  Individual:  Raleigh  v.  Qoschen,  1S98,  1  Ch.  73;  77  L.  T. 
i"X  and  see  Smith  v.  Boyd,  18  P.  R.  76,  296. 

In  CargiU  v.  Bower,  4  Ch.  D.  78,  a  defendant,  who  had  put  In  a  Materiality 
joint  defence  with  another,  was  allowed  to  amend  by  raising  defences  ^'^*"'*'"**' 
separately  from  his  co-defendant,  and  an  afBdavlt  showing  the  nature 
of  the  new  defence  sought  to  be  raised,  or  Us  materiality,  was 
not  required:  see  also  Long  v.  Croaslev.  13  Ch.  D.  391;  and  Che$ter- 
^fld  V.  Blark,  25  W.  R.  409.  From  subsequent  cases,  however,  it  is 
clear  that,  provided  the  position  of  the  cause  ip  such  that  the  granting 
'-ave  to  amend  will  not  work  injustice  to  the  opposite  p^rty,  the 
materiality  of  the  amendment  Is  a  matter  for  consideration  on  the 
motion,  and  It  would  seem  that  the  Court  or  Jviiga  has  power  to  con- 
sider the  amendment  r.nd  refuse  to  allow  an  ame:  dment  which  is 
immaterial,  or  does  not  appear  to  be  true,  or  capable  of  being  sub- 
iiantiated:  see  Mcllhargcy  v.  McOinnis,  9  P.  R.  157,  or  which  would 
>?t  up  an  unmeritorious  defence,  where  the  time  for  raising  it 
without  leave  has  expired:  see  Caughill  v.  Clark.  9  P.  R.  471;  3  Ont. 
269;  Oatea  v.  Foreatera.  4  Ont.  535;  Machado  v.  Pontes,  45  W.  R. 
565;  1897,  2  Q.  B.  231;  Holland  v.  Leslie.  1894,  2  Q.  B,  348. 

Where  an  amendment  of  a  matter  of  account  as  stated  In  the 
pleadings  would  be  allowed  before  judgment,  a  similar  amendment  in 
respect  of  accounts  filed  should  be  allowed  in  the  Master's  Office : 
Court  V.  Holland,  4  Ont.  «88. 

Stage  of  Proeeedinss. — Application  should  be  made  at  as  early  stage  or 
1  stage  as  possible.    Delay  will  be  a  circumstance  to  be  considered  ^^^^^'^'Jj^f^J^. 
in  forming  an  opinion  as  to  the  justice  of  allowing  an  amendment:  nients 
Clark  V.  W^ny,  31  Ch.  D.  68.     The  Rules  apply  and  confer  power  to  allowed. 
allow  an  an-vudment  so  long  as  anything  remains  to  be  done  In  the 
case:  The  Duke  of  Bucclcuch.  1892,  P.  212. 

It  Is  not  necesearily  too  late  alter  reply  or  issue  Joined:  Chester-  when 
kid  V.  Black,  25  W.  R.  409;  after  the  cause  Is  entered  for  trial:  •Howed. 
Koev.  Daviea,  2  Ch.  D.  729;  at  the  trial:  Budding  v.  Murdoch.  1  Cb. 
n,  42;  King  v.  Corke,  lb..  07;  Long  v.  Crosaley,  13  Ch.  D.  38S; 
Dailinger  v.  S(.  Albyn,  41  L.  T.  406;  Green  v.  Semn.  lb.,  589.  595; 
-Voftrf'j  Explosives  Co.  v.  Jones,  17  Ch.  D.  721,  724;  Laird  v.  Briggs^ 
19  Ch.  D.  22;  Ru9sell  v.  Canada  Life  Asa.  Co.,  32  C.  P.  256;  Blenk- 
liorn  V.  Penrose.  29  W.  R.  237;  Xottagc  v.  Jackson,  11  Q.  B.  D.  627; 
iiirlmg  v.  Hawkins.  14  P.  D.  56;  or  after  a  new  trial  has  been 
ordered  (In  which  last  case  the  action  Is  In  the  same  position  as  If 
i'  was  at  issue,  anl  had  not  been  tried):  Hunter  v.  Boyd,  6  O.  L. 
R.  ^39.  (In  such  cases  the  opposite'  party  may  sometimes  obtain 
coBtB  Incurred  in  respect  to  the  old  pleadings:  see  Dan.  Prac,  5th 
ed..  351-52;  or,  if  a  plaintltt.  he  may  have  the  ow>ortun!ty  given  him 
10  coDBlder  whether  he  will   discontinue:    see   Edison   Telephone  Co. 
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Bni«  130.  V.  India  Rubber  Co.,  17  Ch.  D.  137).  An  amendment  may  alM  be 
allowed  after  Interlocutory  Judgment,  but  before  aaaeBBmen'  of  dam 
ages:  Thf  Dukv  of  Buvclvuvh,  juprti,  p.  5^3;  after  verdict,  but  bi'fon 
Judgment:  StiUUiay  v.  Toronto,  20  On.  98;  \oad  v.  Murrow,  40  L.  T, 
100;  or  on  application  for  a  new  trial:  Ecklin  v.  Littte,  34  Sol.  Jour. 
546 :  but  an  application  after  final  Judgment  Is  too  late,  except  upon 
the  terms  of  vacating  the  Judgment:  Wilgrcsa  v.  Crawford,  12  P.  R 
658:  Clarke  v.  Cooper,  15  P.  R.  54.  See  also  Johnaton  v.  C'-naumnf 
009  Co.,  17  P.  R.  297;  Durham  v.  Robertson,  1898.  I  Q.  B.  174;  and 
see  notes  to  Rule  128,  v.  552. 

At  the  t  i  where  all  the  evidence  that  could  throw  light  on  ihp 
case  has  betii  given.  It  is  a  mere  matter  of  form  to  adapt  the  plead 
Ings  to  the  matters  proved:  Oough  v.  Bench,  6  Ont.  699;  in  order 
to  determine  the  real  matter  intended  to  be  tried:  Smith  v.  Rayn.  \s 
P.  R.  76  (but  see  18  P.  R.  296);  HtilUxoay  v.  Toronto,  20  Ont.  98; 
see  alBo  The  Dictator.  1892,  P.  64;  Wyatt  v.  Ro*hervHle,  2  T.  L.  R.  28:', 
and  Modera  v.  Modera,  10  T.  L.  R.  69,  where  a  greater  sum  havinK 
been  awarded  than  waa  claimed,  amendments  accordingly  were  made 
In  the  writ  and  pleadings. 

Leave  to  amend  should,  as  a  rule,  be  asked  before  argument  of  th<- 
case  as  It  stands  has  failed:  Cropper  v.  Smith,  26  Ch.  D.  700;  James 
V.  Smith,  1891,  1  Ch.  384;  Browne  v.  Dunn.  6  R.  67;  Sales  v.  Luk- 
Erie,  etc.,  Ry.  Co.,  17  P.  R.  224. 

Amend-  Motion  Before  Trial. — Tbe  Master  In  Chambers,  or  other  offloT 

mpniB  at  having  like  Jurisdiction,  may  entertain  applications  to  amend :  see 
Rules  205,  207  (4),  208;  see  notes  to  Rule  208. 

The  application  should  be  made  in  Chambers  before  trial,  as  a 
general  thing:  Marriott  v.  Marriott,  26  W.  R.  416.  It  should  be  made 
ordinarily  to  the  Master  In  Chambers,  or  like  officer,  upon  notice,  and 
the  amendments  should  be  specified,  or  their  nature  stated,  either  In 
the  notice  of  motion,  or  In  the  affidavits  In  support  of  it:  see  Lav- 
ranee  v.  Lord  Norreys.  39  Ch.  D.  218.  The  condition  in  which  the 
action  stands  should  also  be  shewn. 

Amendments  Allowed.— In  Tildesley  v.  Harper,  10  Ch.  D.  al 
p.  396;  Bramwell,  L.J.,  said  his  practice  In  Chambers  had  been  to 
give  leave  to  amend,  unless  satisfied  that  the  party  applying  was 
acting  maid  fide,  or  that  by  his  blunder  he  had  done  some  injury  to 
his  opponent  which  could  not  be  compensated  for  by  costs  or  other- 
wise: followed  In  Re  Tru*ort,  Trafford  v.  BJanc,  34  W.  R.  56;  '>Z 
L.  T.  498;  Kurtz  v.  Spence,  36  Ch.  D.  770.  778;  CJaparede  v.  Com- 
mercial Union.  32  W.  R.  151,  262.  see  also  Cropper  v.  Smith.  2H 
Ch.  D.  711;  Shickle  v.  Lawrence.  2  T.  L.  R.  776;  Steward  v.  M<-lrf- 
politan,  etc.,  16  Q.  B.  D.  180;  Johnston  v.  Consumers'  Oas  Co..  iT 
P.  R.  297  (see  8.  C.  In  P.  C,  1898.  A.  C.  447;  78  L.  T.  270).  For 
the  similar  rule  in  cases  where  an  extension  of  time  Is  applied  for. 
see  notes  to  Rule  491,  infra. 

The  Court  of  Appeal  in  Tildeslcy  v.  Harper,  supra,  p.  553,  applied. 
In  respect  of  an  amendment  at  the  trial,  the  same  principles  as  if  the 
application  had  been  made  before  trial  on  motion:  see  Qrccn  v.  Scri"- 
13  Ch.  D,  589,  595. 

Where,  by  a  slip  In  pleading,  the  legality  of  a  will  Intended  to 
be  Impeached  was  admitted,  leave  to  amend  was  granted:  Smith  v. 
Smith,  5  Ont.  690,  698. 


Amend- 
ments 
allowed. 
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L»,e  to  amend  will  generally  be  granted  whire  there  lia«  been  a  Bol.  «o. 
ii„  In  oleadlng.  but  not.  In  general,  bo  as  to  raise  a  freah  eauae  of 
Z^-  Clarke  V  yorke.  31  W.  R.  n2;   47  L.  T,  381;   see  Biirtdin,    -. 

i. "<K-»   1  cb %.  «;   «""'i"'  ^-  *'"■''"•■  ■™-  '  <^''-  "•  "  '■• 

T.  4». 

Uave  to  amend  may  be  granted,  though  the  proposed  amendments 
«i  uo  a  case  not  raised  by  the  claim,  and  may  require  an  adjourn- 
t».ni  to  obUln  treah  evidence:  Boddlnu  v.  MurdoiK  1  Ch.  D.  42; 
!»  However  the  remarks  as  to  the  headnote  to  that  case.  Re  SI. 
Tm"co..  12  Ch.  D.  at  p.  92;  Belt,  v,  DouoMy.  5  P.  D,  26.  And 
i..v.  .111  In  general  be  granted,  on  proper  terms,  so  as  to  enable  the 
r"lweitlon  between  the  parlies  to  be  tried;  Lnlrd  v.  Brtag>.  19  Ch 
B  -Si  Kurtz  V.  apence.  30,  Ch.  D.  770.  773;  but  see  SmllH  v.  Boyd. 
18  P^R.  76.  296.    See  also  notes  to  Bute  183. 

Under  this  Bute,  and  ifale  183.  a  plalntlH  waa  allowed  to  amend 
hi,  statement  of  claim  In  an  action  on  a  building  contract,  by  In- 
creasing the  amount  claimed  for  extras,  and  to  amend  hs  reply  by 
chuillng  accepunce  Into  nonaccepunce  of  money  paid  Into  Court. 
U  Court  being  satisfied  that  the  plaintiff  bad  made  a  mleUke.  and. 
OB  Indlnc  It  out,  had  moved  with  reasonable  promptness  to  correct  It. 
Md  that  no  real  prejudice  wa.  done  to  the  defendant:  Chuvalier  v. 
ROM,  3  0.  L.  R.  219. 

An  amendment  was  also  allowed  In  an  action  for  an  account  of 
rertain  securities,  by  setting  u»  that  the  defendants  had  no  right  to 
the  securities  at  all.  having  obtained  them  by  undue  means:  smart 
1.  Bon*  0/  Montreal.  14  0.  U  R.  487. 

Where  leave  la  necessary  and  the  defendant  Is  out  of  the  Jurlsdtc- 
tlos  the  plaintiff  must  ahew  that  the  amended  claim  is  In  respect 
01  a  cause  of  action  which  would  have  entitled  him,  had  It  been  pre- 
ferred  in  the  flrat  Instance,  to  leave  to  Isaue  the  writ  for  service  out 
7the  jurisdiction;  H^Uana  v.  Lclie.  1894,  2  Q.  B.  346;  HogaiooM 
t.  l/cCallocJi.  17  P.  R.  377. 

k  defendant  was  allowed  to  amend  his  defence  by  setting  up  the 
Statute  of  Umitations  as  an  additional  defence:  PoHcrson  v.  Cen- 
mCanMa  L.  rf  S.  Co..  17  P.  R.  470;  and  see  ^llHnn,<,  v.  Leonard. 
H  P.  R.  544;  17  P-  R-  73:  and  Hogatmom  v.  MrCunnih.  17  P.  R. 
J-7;  Siren  v.  Temlakaming  Mining  Co..  2  O.  W.  N.  129. 

As  to  setting  up  the  Statute  of  Frauds:  see  Bl^sK-I/  v.  Horrison. 
IT  P.  R.  425.  525. 

•-..J«..t.  R.fii««a— The  Court  has.  however,  a  discretion  n»  wh,n 
Ameadaienta  »»xii»»«.      »"=         _,      ,         ^n    n^     t\     779.    nntra    v    refused. 

10  the  amendment:  see  AMev  v.  Tojllor.  10  Cb.  D.  772  0«"  '■ 
roreircr.  4  Ont.  555:  and  leave  was  refused  at  tne  hearing,  where 
.0  r!! son  appeared  why  the  bill  was  ■"-'  ame,.ded  when  .he  answer 
r»n,»  It.'  Offord  V  Offord,  1  Chart.  Ca.  (Court!  102;  see  hovtnrr  ^. 
Talr  37  W  R  65;  59  I,.  T.  631;  and  where  the  eflect  of  allowing 
falcndraent  would  be  to  compel  the  plaintiff  "  "f''.^'*";,'";,^ 
adduce  new  evidence:  Eiemin  v.  CoHrn.  41  Cb.  D.  »63  43  Lh  u_ 
187;  or  where  the  added  claim  would  take  away  a  Of'™  f'/"'^  »' 
ol  the  Statute  of  Limitations,  which  had  accrued,  and  «ould  change  4. 

tl«  substantial  rights  of  the  partle.:   Hud,on  v.  FemyMugh.  61  L.  T.  „..,.^ 

"uav,  waa  refused,  where  the  Judge  thought  '"»  »?;;j.''*Su'to''°.ue 
merely  enable  the  defendants  to  raise  to  the  plaintiffs  title  to  sue, 
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1  tecbntcal  objection  wblch  wu  not  rtixd  on  the  pleadlnts  |ai  re 
qulrad  by  Rule  H3),  and  whicb  the  defendant  never  Intended  to 
raise,  till  he  adroitly  aougbt  to  avail  blniielf  ot  It  at  the  hparln. 
Collelle  V.  Oooie.  7  Cb.  D.  842;  see  alM  Caushlll  v.  mark  »  p  R 
4-1;  Oatet  v.  fore.lcr..  4  Ont.  635.  So  alio  where  the 'proponed 
amendments  ware  Irrelevant;  Lever  v.  OoodKin,  W.  N  1887  10*- 
IVooif  V.  Earl  ot  Durham.  21  Q,  B.  D.  501 ;  Manhall  v.  tanglry,  w  N 
1889.  222;  or  Inconsistent  and  useless:  Cenlrol  Vueeniland  elr  V 
Oallop,  8  T.  L.  R.  22.'; ;  or  where  the  effect  would  be  to  raise  n  lien- 
cause  ot  action,  after  failure  of  the  cause  of  action  sued  on-  Kennclt 
V.  Kcnnciv,  24  O.  L.  R.  183 ;  or  a  new  Question  which  would  Involve 
an  estate  In  further  Intricacies,  and  might  more  conveniently  be  raised 
In  a  separate  action:  He  Blight,  Blight  v.  flartnoll,  42  L.  T.  SSI- 
or  to  convert  a  claim  based  on  a  subsisting  lease  Into  one  basei 
on  an  eviction  :  Xewbu  v.  Sharpe,  8  Cb.  D.  39;  see  also  CIor*c  v  TVrai, 
31  Cb.  D.  68;  Crotee  v.  Bamicot,  6  Cb.  D.  763;  Ucllhargev  v.  MeOinni! 
9  P.  H.  107;  Blaekmore  v.  i'diiurd*.  W.  N.  1879.  175;  24  Sol  Jour 
67;  and  where  the  plaintiff  bad  elected  to  claim  In  a  manner  In 
consistent  with  the  proposed  amendment:  Vargin  v.  BOKCr,  10  Cb  D 
502;  Hipgrave  v.  Oaie,  28  Ch.  D.  356;  Lotcther  v.  Heaver.  41  Cb.  D.  Jls- 
59  L.  T.  630;  where  a  new  defence  would  be  raised,  after  failure  of 
the  defence  on  the  record;  Soles  t.  Lake  Erie,  ete.  Ry.  Co  17  P  R 
224;  Cropper  v.  amith,  26  Ch.  D.  700;  Light  v.  HavHey,  20  Ont  2,v' 
and  where  the  effect  would  be  to  raise  a  new  Issue  merely  to  deter' 
mine  how  the  costs  of  the  action  should  be  borne:  Webber  v  VTedgc- 
looorf.  w.  N.  1883,  8;  or  to  raise  a  charge  of  fraud  when  the  case 
has  been  launched  Independently  of  fraud:  Hendrieka  v.  ilfo»(oi;u  17 
Cb.  D.  642:  Bentley  v.  Blark.  9  T.  L.  R.  580;  Sj/monds  v.  CUy  Bank 
34  W.  R.  364;  teller  v.  OooduHn,  ,upra  (but  see  Bidinu  v.  Hawkins. 
14  P.  D.  56);  or  vice  verta:  Dunbar  v.  Ifeclt,  32  C.  P.  195;  or  to 
raise  a  defence  under  a  section  ot  the  Statute  of  Frauds  which  had 
not  been  pleaded:  Jamet  v.  Smith,  1891,  1  Ch.  384;  or  to  require  the 
addition  of  parties,  and  raise  a  new  case:  NoteVa  Exploalvea  Co  v 
Jonea,  17  Ch.  D.  721;  Bdciiain  v.  Cohen,  supro,-  Raleigh  v.  Ooachp,,. 
..  L.  T.  429;  46  W.  B.  82;  and  were  mada  too  late,  as  where  the 
trial  was  approaching  and  the  amendment  wouiji  have  the  effect  ol 
delaying  the  trial:  Jo((en»07n.  Locol  Boord  v.  Leo  Conaervanea 
Board,  80  L.  T.  Jour.  244;  /Bines  v.  SmIHi,  mpra;  Clark  v  Wraa 
31  Ch.  D.  68. 

Where  a  claim  was  tor  speclflc  performance,  or  damages  for  breach 
of  an  agreement,  and  the  plaintiff,  pending  the  action,  re-sold  the  sub- 
ject of  the  contract,  notifying  the  defendant  of  bis  Intention  to  do  so 
but  went  to  trial  without  amending  his  claim.  It  was  held  that  as 
bs  had  disabled  himself  from  enforcing  speclflc  performance,  the 
action  must  be  dismissed.  Leave  to  amend  at  that  stage  by  striking 
out  the  speclflc  performance  claim  was  not  considered  proper-  Hip- 
grave  v.  Caae.  28  Cb.  D.  358.  See  also  Cropper  v.  Smith,  26  Ch  D 
700;    10  App.   Caa.  249. 

In  an  action  for  personal  Injuries,  the  defendants  denied  the  charge 
of  negligence.  After  more  than  six  mt  .ths  they  proposed  to  amend 
by  alleging  a  contract  that  would  transfer  the  liability  to  a  local 
body.  An  action  against  such  local  body  was  required  by  statute 
to  be  bruught  within  six  months  from  the  accrual  of  the  cause  ot 
action.  Leave  to  amend  was  accordingly  refused,  as  the  plaintiff  would 
he  Irremediably  Injured,  and  could  not  be  restored  to  the  game  posi- 
tion as  before  the  defendants'  mistake  In  pleading:  Strriard  v   Metro- 
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Km:  f'"-.  "'■•  "  '^   ^-  "•  ^^''    *"  *'*°  ""  """''"■''•  '"''  ''•  ■•■  *•"  "'■ 
chy.  2M- 

Tbouili  the  Court  will  not  »llow  kn  amenijmeiit  (or  Ue  purpoM  ot 
tiin.  un  an  unmerltorloui  claim,  or  detence,  jet  the  defence  ot  the 
»..»(.  of  Limitation,   la   not   conaldered   unmerltorlou.:    PalliT.on 
TSZr^  Canada  Loon  Co..  17  P.  R.  470.    See  alK)  note  to  RuU  37, 

In  all  caiea  where  a  plaintiff  acelta  to  recover  at  the  trial  upon  a 
<if.niat  cauae  of  action  from  that  atated  In  hla  pleadings,  a  formal 
mndment  ot  the  pleading,  .hould  be  made  at  the  trial:  Hmm,  v. 
'Sl«(»l'   1908.  2  K.  B.  696;  99  U  T.  424,  and  .ee  Itule  186. 

-The  term,  on  which  an  amendment  la  allowed  are  In  the  T.rm.  on 

dlJretlon  ot  the  Court  or  Judge,  according  to  what  the  )u»tlce  of  the  w..uh _ 

mrtlralar  ca«e  require.:  WooIIcy  v.  Brood,  1892.  2  Q.  B.  317  The  .,|„..,.j 
™."e  party  must  not  be  allowed  to  be  prejudiced:  Kv.ru  v.  Spencc. 
iscii  D  774-  and  will  be  given  all  proper  opportunity  of  meeting  new 
Itltr  '«e«  B»Mm  V.  Murdoch.  1  Ch.  D.  42,  and  other  cawa  fupro, 
in  wUch  application  wa.  road,  at  the  trial,  or.  If  a  Plaintiff,  he  may 
L  an  opportunity  given  him  to  con.lder  whether  he  win  discon- 
tinue: «x  Wtson  Telephone  Co.  v.  India  Kuibcr  Co..  1.  Ch.  D.  137. 

Where  a  plalntlft  la  allowed  to  amend  at  the  trial  by  aettlng  up  a 
new  ca>e  the  defendant  Is  ei  dcbito  m»tm<r  entitled  to  put  In  a 
Lace  thereto:  Elm.Iev  v.  Hurri.on.  17  P.  B.  425,  52=,  where  the 
Slatote  of  Frauds  was  allowed  to  be  set  up. 

The  time  to  amend,  or  deliver  a  new  pleading,  will  vary  with  each  Tln,^  (or 
J^Crteen  day.  waa  allowed  In  Planet  Burning Jo^et,  v.  PnW,  — i". 
W  N   1878    204;  a  week  In  OHialer/IeW  v.  Bloclt.  2d  W.  R.  409,   a 
month  In  Willlomjon  v.  1.  d  N.  W.  Bailusov  Co..   12   Ch.   D.   787. 
wl;-»  no  time  la  limited  by  the  order.  Rule  131  applies. 

Oe.t»-Cost8  are  In  the  discretion  of  the  Court  or  Judge:  Jud.  p„„. 
Art  »  74;  and  are  generally  awarded  so  that  the  opposite  party  shall 
nol'have  to  bear  the  expense,  either  ot  the  motion  to  amend.  It  any,  or 
.[  proceedings  rendered  unnecessary,  such  as  costa  of  trial  "any: 
naterfeli  v.  Bloc*.  26  W.  R.  409;  CarBlll  v.  Bower.  4  Ch.  D.  78. 
n."v.  Cor*e,  1  Ch.  D.  67;  Long  v.  Cro..Iev.  13  Ch.  D.  392;  Kurt,  v. 
sJnot  36  Ch.  D.  770;  Ke  Oaulard.  R^  h.  J.  Chy.  209;  or  ot  pleading., 
ett.  rendered  ueeless:  Dan.  Pr.,  6th  ed.,  361-2;  the  costs  may  aome- 
tlmM  be  reserved  to  be  disposed  of  when  the  merits  are  tried:  Roe  v. 
DotlM.  2  Ch.  D.  729;  and  KoDefs  Exvloiivea  Co.  v.  Jon««.  17  Ch.  D. 
T!l  In  which  the  coats  given  to  the  plaintilts  by  the  Judge  at  the  trial 
>pp'ear  to  have  Included  costa  ot  amendments,  which  apparently  were 
neceswry  In  consequence  ot  disclosures  made  by  defendant's  clerk. 

131.  A  partv  who  has  obtained  leave  to  amend  sliall  ■^^^l^,„ 
made  the  amendment  within  the  time  limited  by  the  .„,e„dm..i. 
order,  or  if  no  time  is  limited,  within  ten  days  from  the 
date  of  the  order.    C.B.  305. 

To  same  effect  as  the  Eng.  (1883)  R.  316,  and  a.  Chy.  G.  O.  83; 
Morgan  chy.  Orders.  4th  ed..  415-17;  Dan.  Prac,  5th  ci3.,  o46. 

C.  R.  305  provided  that  If  an  order  to  amend  was  not  acted  on 
within  the  time  limited  It  became  Ipso  locto  void.  Probably  no  change 
in  the  practice  was  intended  by  the  omission  ot  that  provision  from 
tills  Rule:  see  Rule  530. 
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132.  A  pleading  may  be  amended  by  written  ullcrn 
tiuuH  in  the  copies  filed  and  served  and  by  additions  mi 
paper  to  be  interleaved  therewith  if  necessary;  unless 
the  amendments  are  so  numerous  or  of  sueli  a  nuturr 
tliat  making  them  in  the  copies  filed  and  servi'd  woulil 
render  tlie  same  difficult  or  inconvenient  to  rt-ail;  in 
either  of  which  eases  the  amendment  shall  be  made  In 
delivering  a  re-print  or  fresh  copy  of  the  pleiidiiiss  ns 
amended.    C.K.  306. 

SubstantlaUir  the  name  ai  thr  Em.  (18S3)  R.  316. 

Under  Eng.  R.,  ir  amendment  exceedi  two  folios,  a  fresh  copy  ia 
required. 

In  John  r.  Lloyd.  L.  R.  1  Chy.  64,  It  wai  held  that,  though  amend 
ments  to  a  bill  did  not  In  anr  place  exceed  two  foUoa.  the  clerk  of 
Recorda  and  Wrlta  had  dlacretlon  to  refuse  to  ale  the  bill  without  i 
reprint,  if  the  amendmenta  were  numerous  and  complicated. 

Delivery  Includes  minx,  therefore,  it  a  re-prInt  or  fresh  copy  of  a 
pleading  is  dallvered  under  this  Rult  It  must  also  be  nied-  ser 
Hule  140. 

133.  Where  a  pleading  is  amended  a  memorandum 
shall  be  made  in  the  margin  stating  the  date  of  and 
authority  for  the  amendment,  and  tlie  amendment  shall 
be  written  or  underlined  in  ink  of  a  different  culoiiv 
from  that  used  in  the  original  pleading.    C.R.  .'!07. 

See  Eng  (1883)  R.  317. 

These  directions  apply  to  the  copy  filed,  but  an  omission  to  sim- 
ilarly mark  the  copy  of  the  amended  pleading,  delivered  to  the  oppo- 
site party  Is  unimportant:  Hanmir  v.  Clifton,  1894.  1  Q.  B  238;  10 
R.  55. 

C.  R.  308  eipresaly  provided  that  an  amended  pleading  Is  to  be 
delivered  to  the  opposite  party  within  the  time  allowed  for  amendlni! 
the  same.  Under  liulf;  132  the  amendment  may  be  made  In  the  copy 
served;  and  for  that  purpose  a  demand  may  be  made  of  the  copies 
served  for  the  purpose  of  amending  the  same;  or  the  amended  plead- 
ing Is  to  be  filed  and  served:  the  time  for  making  the  amendment  In 
the  copies  served,  or  serving  the  amended  pleading  would  appear  to 
be  the  time  allowed  for  making  the  amendment,  which  Is  not  clt«tually 
made  until  the  copies  served  are  amended,  or  the  amended  ptcadlnK 
is  served. 

134. — (1)  The  Conrt  may,  at  "ny  stage  of  the  jmi 
ceedings,  order  that  the  name  t  a  plaintiff  or  dpfcn 
dant  improperly  joined,  bo  struck  out,  and  that  any 
person  who  ought  to  have  been  joined,  or  whose  iircs 
ence  is  necessary  in  order  to  enable  the  Court  efTeitiially 
and  completely  to  adjudicate  upon  the  questions  in- 
volved in  the  action,  be  added;  or  where  an  action  liii^ 
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Arouifb  a  bouii  fide  mistake  been  comuiencoa  in  the  name  » 
f  the  wrong  person  as  plaintiff,  or  where  it  is  doubt- 
ful wliether  it  has  been  commcncea  in  the  name  ot  the 
right  plaintiff,  the  Court  may  order  any  jwrson  to  be 
substituted  or  added  as  plaintitT. 

(2)  No  person  shall  be  added  or  substituted  u«  a  cv-n..;. 
plaintiff,  or  as  the  next  friend  of  a  plaintiff,  without 
his  own  consent  in  writing  thereto  to  be  filed. 

m  Parties  added  or  substituted  as  defendants  sliall.  l'JJ','i", 
unless  otherwise  ordered,  be  served  with  the  ameiKle<l  j;'-;;--, 
writ  of  summons,  and  the  proceedings  as  against  tljem-i"--.. 
,l,8ll  be  deemed  to  have  begun  only  at  the  time  when 
they  are  added.    C.R.  2flr.  and  31.S. 

gee  Enl.  Rulu  (1883)  124,  133. 

8«  Long  v.  Cnulry,  H  Ch.  D.  891. 

It  Menu  to  have  been  uiumid  that  in  «ome  caaea  a  person  may 
b.1^  al  1  .rtalntlB  without  hi.  coneent:  Ifurra,  v.  War".  ,•,  19  P 
tm-  Ki  qJrc  It  that  i.  correct,  having  regard  to  the  explicit  terms 
oithls  Hal.';  see  Wnnl/ritli  v.  rinkelman.  5  O.  W.  N,  .SI. 

Clause  (3)  appllM  only  to  th«  defendants  added,  or  substituted. 

The  Kale  does  not  provide  tor  serving  the  original  detendants  with 
the  amended  writ. 

The  court  ot  Chancery  lormerl'  under  Chy.  0.  66.  exercised  a 
.  Jlar  power  ot  dealing  with  the  question,  raised  In  a  ...It  wherever 
iMtlce  could  be  done  to  all  parties,  notwithstanding  nil.Jolnder  or 
0  nder:  see  Lambert  v.  fla.cMnson,  !««»'■"'•/*/„„""'"•' 
.J...ry,  the  decree  expressly  saved  the  right,  ot  absent  parties. 

renins  who  might  have  been  originally  made  P"""  ""*»'»"'' 
«!.  may  be  added  under  this  RuU:  LUdiard  v.  Toronto  Itailu,ay  Co.. 
b  "r  371  (where.  In  an  action  tor  damage,  for  Inlurles  to  the 
plslatlll  occasioned  by  negligence  ot  defendants,  liberty  «»»J^7»  '? 
loin  a.  a  plalntlll,  the  plalntlir.  Infant  son  who  was  also  Injured, 
making  him  to  sue  by  hi.  father  as  next  trlend). 

Mlslolnder,  though  It  cannot  defeat  an  action,  may  affect  the  .jst.: 
Soberlt  V.  EIMIU.  7  Ch.  D.  830. 

AD  application  to  substitute  a  plaintiff  may  be  ■•'"■»^>''  ''  "'^^ 
«  late  that  to  grant  It  would  be  no  saving  ot  expense  ^J°^"f 
.Ith  the  bringing  of  a  new  action:  lfr.V,,6l.  v.  Toronto  Con»(n,r(lon 
Co.,  2  0.  W.  N.  992. 

llM..Jol»d.r.^The  Bulc  extends  to  cases  of  non-lolnder:  Bfordmore  s„„.j„i„d.r 
V.  Toronto.  19  O.  L.  R.  139;  i-<-ndoll  v.  Hon.il(on.  4  App.  Cas.  =1^-  0">'"- 
.my  a  plaintiff  1.  entitled  to  .ue,  or  omit  to  sue.  "''°'"»*;"  ^,'' I"  ™'j'a 
»nd  a  defendant  cannot,  except  In  .p.clsl  circumstances,  app  y  to  add 
partlCB.  in  the  case  ot  nonjoinder  he  muat  usually  '•'''»=  '^^  »»'"< 
M  a  question  ot  law,  that  In  the  ab«nce  of  tho.e  whom  he  may  th  nK 
a«««Lry  parties.  It  1.  not  competent  tor  the  Court  t„  give  the  relief 
N>ught;  and  this  point  being  daurmlned   In  his  favour,  It  Is  then 
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for  Ills  plaintiff  to  ipplr  to  add  tba  aenaULtr  partial.  What  la  abuvr 
Mid  with  regard  to  a  plaintiff,  dova  not  apply  to  a  plaintiff  by  counter 
I'lalm,  lo  far  ai  tba  rounterolalm  la  roncfrnrd. 

A  detandant  cannot  obtain  an  ordar  addlni  a  paitjr  at  plaintiff  with 
out  bU  ronaant:  tCtaal/iiM  v.  nakrlawia,  5  O.  W.  N.  7«l;  and  v.. 
riauae  (2>,  auprn. 

Ah  a  defendant  rannot  oraiiirtiily  niovo  to  add  partlca.  ao  It  u 
only  In  exreptlonal  ilriumatanoea  tbat  third  peraona  ran  apply  to  be 
added  aa  partlmt.  As  Lord  Juatica  Bowen  htimouroualj  aald .-  '"A  auli  !■ 
not  like  an  omnlbua  In  wblch  anyone  Is  entitled  to  Bnd  a  place  ulio 
halla  It  from  the  pavement  In  the  courae  of  Ita  Journey  " ;  aec  I.lfr  of 
Lord  Bowen,  p,  18S. 

lUaJaladsa.— In  tbe  caae  of  mlajoinder  of  partlea,  the  cane  li 
different,  and  where  a  defendant  rontrada  that  he.  or  ansthrr  dofpn.l 
ant,  la  Improperly  Joined  at  a  defendant,  be  may  mova  to  atrike  out 
hia  name  aa  a  defendant,  or  compel  tbe  plaintiff  to  elect  asaisHt 
which  of  the  defendanta  he  will  proceed,  and  atrike  out  the  nariip  uf 
the  other.  The  defendant  ahould  ralae  any  objection  of  thia  kind 
tbat  he  may  have,  at  the  eartleat  poaalble  moment:  Bheehan  v.  urott 
Eatteni  llu.  Co.,  16  Oh.  D.  58,  where  the  objection  waa  not  allow«l 
tbonib  taken  by  tbe  defence:  aee  alao  Ruton  v.  ToUii,  W.  N.  18Sn,  19; 
Robrrtt  V.  Fvnnt.  7  Ch.  D.  830 ;  Scone  v.  Duekett.  3  Ont.  370.  Where 
the  detendanfa  contention  la  tbat  additional  partlea  are  neceaaary  lo 
enable  the  action  to  proceed  at  all.  It  would  aeem,  howoTer,  that  It  It 
aunclent  for  blm  to  take  tba  objection  by  bla  defenoe.  leaving  the 
plaintiff  to  apply  to  add  partlea  If  ao  dealred:  aee  Xobel't  ETpUmii't 
Co.  V.  ,;onM,  28  W.  n.  eaz:  42  L.  T.  754;  4»  L.  J,  Cby.  72«;  LyiliiU  v 
Ifortinaon.  5  Cb.  D.  780;  aee  alao  Cornell  v.  Smith.  14  P.  R.  27r,  an 
action  to  eatablleb  a  will. 

If  tbe  plaintiff  cannot  proceed  without  tbe  addition  of  parties. 
the  action  should  not  be  dlsmlased,  but  the  partlea  deemed  necosBary 
should  be  directed  to  be  added  by  blm:  fiinOelifer  v.  sowrrby  Briitgr 
rlc.  Hoe..  44  Cb.  D.  374.  If  In  such  a  case  tbe  trial  has  lo  aland  over. 
ibe  queatlon  as  to  how  tbe  coats  thrown  away  should  be  borne  will 
doubtless  depend  upon  wblch  party  waa  In  default. 

It  waa  held  to  be  too  late  to  raise  objection  for  the  first  lime  In 
the  Supreme  Court,  that  the  legal  representatives  of  tbe  person  In 
Jured  were  not  made  parties,  where  a  policy  was  sued  on  by  Ihr 
lierson  In  whose  favour  It  was  made;  y«iner  v.  ,Sun  LUe  17  S  r 
R.  394. 

Where  the  plaintiffs  are  not  persons  entitled  to  bring  the  action. 
80  that  the  objection  Is  one  of  substance,  and  not  merely  tbat  other 
parties  should  be  Joined,  formerly  a  demurrer  was  proper,  and  now. 
I)robably,  that  objection  may  be  raised  by  defence:  see  HoCIrmiihtiit 
V    Irrt/.  4  Ont.  329. 

Clause  (11  provides  a  cure  for  misjoinder,  and  nonjoinder,  liy 
striking  ont.  or  adding  parties.  Applications  under  It  may  be  mad,. 
by  either  party,  or  the  Court  may  act  mero  mo(u:  iCtno  t.  Ruilkin  1 
Cb.  D.  180.  The  power  given  is  very  eitenslve,  and  may  be  cxer- 
elsed  at  any  stage  of  the  proceedings,  before  trial  on  motion,  and  nt 
the  trial'  Kino  v.  Rtdkin.  6  Ch  D.  l«n,  in  a  summary  way.  An  ord,-; 
was  made  after  delivery  of  a  sUtement  of  claim:  ,4non.,  2  Charl.  Ch. 
Ca.  2^:  but  was  refused,  as  being  asked  for  at  an  unreasonably  late 
stage,  where  the  case  had  come  on  for  trial,  and  had  been  adjourned ; 
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Withamt  V.  Andrewt,  W.  N.  1876.  HI;  I  Cbftrl.  Ch.  Cr.  60.    It  ownot  Bait  lit. 

M  puiU  liter  Ut  trill,  or  aft«r  flul  Judiment:  Durham  v.  Hob*naoM. 

\m   I  Q.  B.  7«a.  pir  Cbltty.  J.,  it  p.  974;   Altorntry'Oenfral  v.  for- 

uomlloi  0/  Birmingham.  15  Ch.  U.  423.    lo  that  ewe  oaw  parties  bad 

luccfcded  to  the  rlfhta  and  ItablUtlea  of  the  derendaati,  and  It  wan 

brld  on  appeal,  tbat  the  pleadlnga  could  aot  be  amended  to  Introduce 

tbfM  parttei  after  Unal  Judsm^nt.  and  that  when  It  became  necvaMry 

10  rotorce  Buch  a  Judgment  against  persona  who  bad  acquired  a  titlt- 

irter  U  was  made,  an  action  must  b«  brought  fur  that  purpos*-;  and. 

ifterflnal  Judgment  dlsmliwing  an  artlon.  it  was  held  to  be  too  late  to 

gdd  s  party  as  plaintiff.  In  order  to  remedy  an  objection  of  want  of 

i.roper  parties:  Johntton  v.  C'onsamcri'  Gas  Co.,  17  P.  R.  297.     Where 

tiM  Jsdgment  Is  not  drawn  up,  hovever.  and  can  tharefora  be  recalled. 

'ht  plalatUf  mar  be  allowed  to  amend,  and  add   parties:    Keith  v. 

Butcher,  25  Cb.  D.  750. 

An  sppllcatlon  to  add  as  a  defendant  a  person  who  ongbt  to  be. 
but  hu  not  been  Joined,  ought  to  be  uranted  or  refnsed  upon  the 
uffl«  principles  on  which  a  plea  In  abatement  for  the  non-Jolnd«r 
of  luch  person  would  have  succeeded  or  failed:  per  Lord  Cnlrns  in 
Kendall  v.  Hamilton,  4  App.  Caa.  316 

AypUaatloBs  to  add.  ar  strike  oat. — An  aiipUcatlon  to  add,  or  Adding  or 
*trlk«  out  parties,  should  be  made  promptly;  Hhithan  v.  Orrat  Kaxtfrn  "'/;j'.|.';^>'  ""' 
nv.  CO.,  ifi  Ch.  D.  59;  Williama  v.  Andreui.  W.  N.  1875,  237;   1  Charl.  *^ 
h.  Ca.  60;    VaWinrf  v   Birmingham,   -tc..   2   Ch.    D.   369.      It    may   be 
ifier  delivery  of  atatement  of  claim:  Anon.  2  Cbarl.  Ch.  Ca.  2&:  or  at 
ib«  trial,  even  during  examination  of  witnesses:  i;u«(on  v.  Tobin,  W. 
N.  18».  19;  Kino  v.  Rudkin,  6  Cb.  D.  160;  Houa0  Property  Co.  v.  U. 
P.  Horitnoil  Co.,  29  Ch.  D.  IW.  Ganttv  v.  Gandy.  30  Ch.  D.  57;  though 
it  may  under  the  circumstances  be  then  too  late:   Nobel'$  Exploaivta 
cn.  V.  ./on<8.  28  W.  R.  653;   or  In  some  f^aaes  after  judgment.  If  the 
party  to  be  added   does   not   object:    see   Hr  Mnaoii,   Turner  v.   ifuaori. 
ff,  N.  isau.  134,  14T;  »''d  quare,  see  Heard  v.  Borgwardt,  W.  X.  1883,  173 
md  104.  and  Hunt  v.  Hurat,  21  Ch.  D.   278,   289;  Johnaton  v.  Con- 
>t/jw'r.s'  Otta  Co..  aupra. 

The  order,  whether  for  adding,  striking  out,  or  substituting  parties. 
I*  In  the  discretion  of  the  Judge;  and  after  trial  it  waa  held  too 
'.Alt  to  add  new  plaintiffs  and  make  a  new  rase:  .V<m  Wc»tminater 
Bnuing  Co.  \.  Hnnnah.  24  W.  R.  899,  and  see  supra,  p.  :>T}'>\  and  Xorth- 

n  E.  it  M.  Co.  V.  Cordova  Min>a,  ?,l  O.  L.  R.  221,  per  Rlddell.  J.,  at 
■■  247. 

The  Court,  In  ordering  a  new  trial,  may  properly  add  as  a  party 
defendant  a  person  against  whom  relief  Is  then  for  the  flrst  time 
daimed  In  the  alternative:  Caaton  v.  vonaoHdated  Plate  Qlaaa  Co..  :'ij 
Ont.  App.  63.  This  case  was  reversed,  but  not  on  this  point:  2'^  S. 
(■  R.  624. 

A  voluntary  association  of  individuals  forming  an  unincorporated 
society  cannot  be  sued  in  the  name  of  the  association,  and  if  so  sued, 
may  move  to  strike  out  Its  name  aa  a  party  defendant:  Metallic  Itooflng 
I'o.  V.  Local  Union,  »  O.  L.  R.  424.  As  to  the  proper  way  of  suing  such 
an  ggaoclallon.  see  Kulr  73  and  notes. 

Whrro  It  b^fomes  ne-:'^^-=ary  to  cnforc*'  a  jiidgntent  against  persons 
wbo  scqulred  title  after  It  waa  made,  an  action  must  be  brought: 
■^ttoriKy'Ocneral  \-  Corporation  of  Birmingham.  15  Ch.  D.  423;  but 
see  loam;  v.  Huber.  29  Gr.  49;  and  see  Morgan  v.  Ooy.  Dan.  Hr.  5th 
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Bate  134.  ed..  463.  note  (o).  Campbell  v.  Holyland.  7  Ch.  D.  166;  Kenmd)/  v.  F'lr- 
well,  11  O.  I*  R.  a89.  and  Rf  ParboJa.  Blackburn  v.  Parbola.  inofl,  2  Ch, 
437;  101  L.  T.  382. 

Tbe  application  la  made  tn  Chambers:  see  Wilson  v.  Church,  9  Ch. 
D.  552;  and  on  notice:  TUdesley  v.  Harper,  3  Ch.  D.  277;  fie  Col 
beck.  Hall  v.  Colbeck.  36  W.  R.  259;  but  an  order  nisi  has  under 
peculiar  clrcumstanceB  been  made  ex  parte,  to  become  absolute  unless 
moved  against  within  a  time  named  in  the  order:  Re  Wortlcy,  CuWy  v. 
Wortlry,  4  Ch.  D.  180;  Wilson  v.  Church,  supra. 

A  motion  on  behalf  of  some  of  several  plaintiffs,  when  all  should 
join,  will  not  be  entertained:  Re  Wright,  1895,  2  Ch.  747. 

In  Roberts  T.  Holland.  1893,  1  Q.  B.  665.  the  objection  that  the 
plaintiff  could  not  sue  alone  was  raised  as  a  point  of  law  on  the 
pleadings. 

Where  a  plaintiff  is  added  by  amendment  he  Is  only  entitled  to 
such  relief  as  he  could  have  claimed  It  the  action  was  commenced  on 
the  day  he  was  added:  see  Attomej^eneral  v.  Pontypridd  Wahr 
Works  Co..  1908.  1  Ch.  388;  98  L.  T.  275. 

This  Rule  does  not  provide  for  the  issue,  or  service,  of  a  new.  or  an 
amended  writ,  where  a  plaintiff  is  added;  nor  for  servlre  of  the 
amended  writ  on  the  original  defendants  when  a  new  defendant  Is 
added:  see  J'amaica  Ry.  v.  Colonial  Bank,  1905,  1  Ch.  677,  604;  92 
L.  T.  548. 

Strikinft  StrlUttc   oat   Parties.— Under   the   former   practice.   If   a  party 

out  parties.  ^^  Improperly  joined,  tbe  defendant  might  demur  If  the  Impropriety 
appeared  on  the  facfe  of  the  proceedings;  otherwise  It  was  necessary 
to  defend,  and  proceed  to  a  hearing  of  the  cause.  The  present  Ru\<- 
enables  the  Court,  on  an  Interlocutory  motion,  to  strike  out  a  party 
Improperly  joined,  before  expense  Is  Incurred. 

An  objection  that  a  person  joined  with  others  as  plaintiff  has  no 
title  to  maintain  the  action  Is  a  matter  of  substance  which  should 
be  raised  on  the  pleadings,  and  not  by  motion  to  strike  out  parties 
under  this  Rule:  Morang  v.  Rose,  3  O.  L.  R.  354. 

Where  an  action  Is  brought  without  proper  authority,  the  action 
may  be  stayed  In  the  case  of  a  sole  plaintiff;  or  in  case  there  be 
several  plaintiffs,  some  of  whom  have  not  authorized  It,  the  names  of 
such  plaintiffs  may  be  ordered  to  be  struck  out.  The  application  may 
he  made  by  the  defendant,  or  by  the  parties  whose  names  have  been 
used  without  authority:  Barrie  v.  Wcaymouth,  15  P.  R.  95;  Bnrrir 
P.  S.  Bd.  V.  Barrie,  19  P.  R.  33.  If  the  application  la  made  by,  the 
defendant,  the  parties  whose  names  are  to  be  struck  out  are  necessary 
parties  to  the  motion:  see  infra,  p.  566 ;  a  formal  discontinuance  of  the 
action  ts  no  bar  to  the  motion:  Oold  Reefs  of  W.  A.  v.  Dauson.  !!*1*7, 
1  Ch.  115;  75  L.  T.  575. 

Where  a  plaintiff  alleged  to  be  of  unsound  mind,  not  so  found,  sued 
by  his  next  friend,  an  allegation  in  the  defence  that  the  plaintiff  was 
not  of  unsound  mind,  was  struck  out.  as  Irrelevant,  and  embarrassinp. 
the  proper  way  of  raising  such  a  question  being  by  way  of  motion 
to  stay  the  proceedings:  Richmond  v.  Branson,  1914.  1  Ch.  SfiS;  lH' 
L.  T.  763. 

One  of  spveral  plalntlffn  making  a  rompromls*'  with  thf  drfpn<l.in* 
is  not  entitled  to  have  his  name  struck  out  as  of  course.  Where  a 
plaintiff  desires  to  retire  from  an  action  he  may  be  permitted  to  do 
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u  an  fWng  Mcurlty  tor  coiH,  and  It  he  U  a  necessary  party,  though  Bito  m. 
Mi  nime  h«  •t™"*  out  aa  plaintiff.  It  inu»t  be  added  as  a  defendant: 
K,  Mathi-a:  Oatel  v.  Uooney.  1905.  2  Ch.  460;  93  L.  T.  168. 

It  a  defendant  Is  Improperly  Joined,  he  should  apply  to  have  his 
nime  struck  out.  at  the  earliest  possible  moment-  but  a  defendant 
•as  struck  out  on  his  own  application,  though  he  had  delivered  a 
lUtement  of  defence  upon  which  Issue  had  been  Joined,  and  delay 
onir  ln«uenced  the  decision  as  to  the  costs:  I'alloncc  v.  Blrming- 
tarn  <f  MiiiWnil  Londj,  etc.,  Corporotto*.  2  Ch.  D.  369.  For  oases  of 
Improper  joinder  of  defendants:  see  notes  to  Rule  67. 

Where  two  defendants  are  sued  In  the  same  action.  In  respect  of  l-l.inilfp 
MDarale    torts,    or    other    distinct    and    separate    causes    of  action,  J'?,';  ;;.,„';, 
either  may  apply  to  compel  the  plaintiff  to  elect  against  which  of  .hich  d,t™. 
ihem  be  will  proceed,  and  the  name  of  the  other  will  be  struck  out:  j;;,;;/'" 
SoUln-  V   O.  W,  Bv.  Co..  1896.  A.  C.  460;   74  L.   T.  561;   Andrw.  v. 
fon»l»c.  7  0.  L.  R.  188 :  ChaniUr  v.  Orond  Tranfc  Rv-  '•>  0.  L.  R.  589. 

Where  defendants  did  not  move  under  this  Siile  to  be  struck  out. 
but  took  part  in  the  defence,  they  were  held  Jointly  liable  with  other 
defendants  to  the  costs  of  the  action:  TiciaDarrow  v.  BroW,  W.  N. 
1878,  169. 

The  Court  will  not  virtually  try  the  cause,  however,  on  such  an 
application.  Where,  therefore,  a  plaintiff,  a  builder,  sued  tor  work 
and  labour  done,  and  made  two  persons  defendants  who  occupied 
the  position  of  lessee  and  lessor,  alleging  that  there  was  a  doubt 
which  was  liable  to  blm.  Lush,  J.,  on  the  application  of  the  lessor, 
retuBCd  to  strike  him  out  on  his  statement  that  the  less-e  was  liable 
to  do  all  repairs:  Anon.  W.  N.  1875.  203;  1  Chart.  Ch.  C  .  59.  Under 
in  order  striking  out  a  defendant,  and  giving  the  plaintiff  leave  to 
amend,  he  may  not  amend  by  striking  out  another  defendant,  even 
though  that  defendant's  Interest  was  determined:  Wymer  v.  DmUla. 
11  Ch  D.  436;  Eltcon  v.  VoUBllan.  W.  N.  1879.  69.  A  defendant  sought 
10  be  struck  out  Is  entitled  to  notice,  that  be  may  be  heard  as  to  the 
question  of  his  costs:  Vfiimer  v.  Dodds.  supra. 

A  defendant  In  ejectment,  a  tenant,  whose  landlord  had  obtained 
leave  to  defend,  and  whose  lease  had  eiplred  pending  the  suit,  was 
not  allowed  to  have  his  name  struck  out,  as  the  plaintiff's  security 
would  thus  be  diminished:  Jodnston  v.  Olirer,  9  P.  R.  3r>3. 

Where  relief  Is  claimed  against  a  defendant  on  the  ground  of  tort, 
he  ought  not.  on  his  own  application,  to  be  struck  out;  see  HrutUii  \. 
y™(o»,  19  Ch.  D.  336. 

Where  there  Is  a  misjoinder  of  plaintiffs,  a  defendant  may  apply 
to  stay  proceedings  until  the  plaintiffs  elect  which  of  them  shall 
proceed,  and  the  names  of  the  others  will  then  be  struck  out.  On 
<uch  an  application  the  Court  has  no  power  to  Impose  terms  on 
defendants  as  regards  any  defence  under  the  Statute  of  Limitations 
which  they  may  have  against  the  plaintiffs  whose  names  are  struck 
out.  or  to  enable  the  latter  to  Issue  new  writs  nunc  pro  tunv:  Huth- 
Mncr  V.  RaU'igh.  17  P.  R.  458. 

AddlBg  Partlos.— This   Bill.'   Is   to   be   read    In   connection    with  Addlni 
);ul.j  6C.  67.  and  134:    Kiliinr./s  v.  I.mther.  24  W.  H.  434;   and  any  p«rtl.i. 
persior.  who  might  have  been  Joined  originally  under  the  latter  Kalis 
m«y  be  added  under  this  Kulr.   see  hUliliard  \.  Toronto  Ry..  »  O.  L. 
R.  371;   Smith  v.  HMiltine.  W.  N.   1875,  250;    1   Chart.  Ch.  Ca.   56; 
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Bote  131.  Long  v.  CTOtttey.  13  Cb.  D.  388,  iiibject  to  the  reitrlcUona  hereafter 
referred  to,  BQd  to  the  power  of  the  Jndce  tn  his  discretion  to  refuse 
to  Interfere  If  Injustice  Is  likely  to  be  done  In  any  way  by  the  addition: 
see  Edwarda  v.  Lou:ther,  34  L.  T.  355.  The  principles  on  wiiidi  the 
Courts  acts  under  this  Rule  are  discussed  in  Smith  v.  London  19 
O.  L.  R.  139. 

The  words  "  who  ought  to  hare  been  joined,"  In  this  Rule  mean 
"  ought.  In  order  to  do  complete  justice,  to  have  been  joined,"  and. 
as  a  general  rule,  "  all  parties  against  whom  remedy  or  relief  la 
sought  should.  If  possible,  be  joined  in  the  same  action  ":  per  Arclil. 
bald,  J.,  In  Edwardt  v.  Lowther,  45  L.  J.  C.  P.  419.  There,  an  action 
was  brought  against  a  publisher  of  a  newspaper  for  libel,  and  after 
issue  joined  the  proprietor  of  the  newspaper  was  added  as  a  defen- 
dant on  the  plaintiff's  application. 

But  the  Courts  do  not  Interpret  the  Rules  as  empowering  them  to 
add  parties  at  the  Instance  of  a  defendant  to  the  same  extent  as  upon 
the  plaintiff's  application. 

The  Rule  does  not  extend  to  class  suits  so  aa  to  enable  one  of  the 
class  to  Intervene  as  plaintiff  where  the  original  plaintiffs  claim  is 
settled  bifore  judfa-ment:  Driffilt  v.  Oup/i,  13  O.  L.  R.  8. 

Addinj  Adding  PUintlCB.— The  addition  of  a  plaintiff  is  subject  to  the 

pUlniKts.  provision  of  clause  (2)  of  this  Rule,  that  the  addition  shall  be  by  his 
consent  in  writing;  (scd  vide,  Murray  v.  Wurtele,  19  P.  R.  28S), 
but  if  he  consents,  the  addition  may  be  made  against  the  wish  of 
the  other  plaintiff,  where  the  right  of  action  has  passed  from  the 
original  plaintiff:  Emden  v.  Corlc,  17  Ch.  D.  169;  29  W.  R.  600:  sfii 
gu<rrc.  In  such  a  case  should  not  the  party  In  whom  the  cause  of 
action  has  vested  proceed  under  Rule  300. 

Where  a  party  brought  an  action  In  his  own  name  Instead  of  in 
the  name  of  the  person  in  whom  the  legal  title  of  the  property  to  be 
recovered  was  vested,  an  amendment  was  allowed  adding  such  parly: 
JfoOuin  ■:.  FrelU,  7  C.  L.  T.  159;  Wttlcott  v.  Lyoiu,  29  Ch.  D.  584;  and 
see  Aysvough  v.  Bullar,  41  Ch.  D.  341. 

But  in  a  later  case  It  was  held  that  if  the  plaintiff  by  whom  the 
action  was  commenced  had  no  cause  of  action,  the  adding  as  a  co- 
plaintiff  at  the  trial  a  person  who  had  the  right  of  action,  would  not 
cure  the  defect,  and  the  action  must  fall:  see  Matthewi  v  Cahn. 
1900,  2  Q.  B.  533:  Colvillc  v.  Small.  22  O.  L.  R.  426.  at  p.  429;  and  see 
Hathaway  v.  Doig.  6  Ont.  App.  264;  Hew  Weatmintter  Brewery  Co.  \. 
Hannah.  24  W.  R.  899;  Walcott  v.  Lyona.  29  Ch.  D.  584;  see,  however. 
Rule  134  and  notes;  and  Kent  v.  ComnillKliiti!  dea  Sa-ura  de  Charitr. 
1903.  A.  C.  220. 

In  De  Hart  v.  Stevenaon.  1  Q.  B.  D.  313,  one  of  the  several  co- 
owners  of  a  ship,  sued  for  freight  dues;  the  defendant  applied  to 
add  the  other  co-owners  as  plaintiffs  confessedly  In  order  to  obtain 
the  benefit  of  their  liability  for  costs.  The  application  was  retu«ed, 
on  the  ground  that  it  was  not  shewn  that  the  presence  of  the  others 
was  necessary  in  order  to  completely  adjudicate  upon  and  settle  the 
questions  arising  In  the  action:  see  also  Harry  v.  Oavey.  2  Ch.  D 
721.  and  Walcott  v.  Lyonn.  aupra. 

oi^'ilddl".  '"  ''"""  "■  '^™"'^'   '*  I*-  "■  388.  an  action  was  brought  bv  a 

pUlniiir.  tenant  for  lite  for  apccillc  performance  of  an  agreement,  signed  bv 

her  ••  for  myself  and  those  entitled  after  me,"  to  accept  a  lease  of  a 
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ml  mine.  After  notice  at  trial  the  plaintiff  died,  and  the  peraons  ante  131. 
DttUed  in  remainder,  of  whom  the  plaintlll'B  executor  was  one, 
vifibiDf  to  adopt  the  8uit,  were  at  their  request  added  as  plaintiffs 
,  j]jg  tpiai.  The  question  whether  the  action  would  nevertheless  fall 
cu  not  considered  by  the  Court.  Fry,  J.,  said:  "  I  think  that  at 
iireMsl  I  have  nothing  to  do  with  that.  The  object  of  the  provision 
wu  not  that  a  party's  case  should  be  framed  so  as  to  succeed,  but 
,[,t  It  can  be  adjudicated  on  by  the  Court,  whether  in  his  favour  or 
Igilnst  him."  Where  a  plaintilt  assigned  his  interest  to  a  third 
ptrson,  who  obtained  an  order  giving  him  liberty  to  prosecute  the 
snll  In  the  name  of  the  original  plaintiff,  It  was  held  on  the  applica- 
tion of  the  defendant,  that  the  assignee  was  bound  to  amend  the  title 
ot  tbe  action,  so  as  to  shew  that  he  was  the  real  plaintiff,  and  to  set 
forth  the  assignment,  by  amendment  or  otherwise,  in  the  statement  ot 
tWm:  Seear  v.  Lawaon,  IC  Cb.  D.  121 :  43  U  T.  716.  Quirre,  whether 
the  proper  procedure  In  such  cases  la  not  under  Rule  300. 

Where  the  plaintiffs  were  lessees  of  eleven  houses  for  a  long  term. 
one  being  sub-let,  they,  together  with  the  8ub.tenant,  brought  an  action 
to  mtrain  a  nuisance,  etc.,  subsequently  the  sub-tenant  declined  to 
so  on.  The  other  ten  houses  having  been  let  In  the  meantime,  two 
o(  the  other  sub-tonants  were,  on  application,  added  as  co-plaintiffs 
with  their  consent:  Home  Propertu  d  I.  Co.  v.  H.  P.  Worsenoil  Co., 
:s  Ch.  D.  190.  The  addition  of  a  plaintiff  was  refused  where  the  effect 
rould  be  to  constitute  a  new  action  which  the  plaintiff  In  the  action 
rommenced- could  not  maintain:  TinninB  v.  Bingham,  16  P.  R,  110; 
Msilon  V.  CoHimera'  Goj  Co.,  17  P.  R.  297:  Durham  v.  Robert- 
!0«,«pro,  p.  554;  Haihaway  v.  Doig.  6  Ont.  App.  264. 

After  Judgment  finding  defendants  liable  for  a  collision,  the  sub- 
itltMlon  ot  the  owner  ot  the  cargo  as  plaintiff.  Instead  of  the  then 
pliintlff,  his  agent,  was  allowed  so  as  to  enable  the  owner's  damages 
to  be  sasessed.  It  was  held  that  Judgment  nnding  the  liability  and 
leaTlng  the  damages  to  be  assessed  was  not  final,  and  therefore  there 
«u  a  power  to  act  under  this  if»Ie;  The  Duke  of  Buccteitch.  1892, 
P.  201. 

In  an  action  to  restrain  defendants  from  using  certain  premises  as  Kpf„gai  to 
a  ffliallpoz  hospital,  application  was  made  under  this  Rule  by  the  •dd. 
plalntlfl.  to  Join  another  person  with  his  consent  who  was  an  in- 
tiabitant  ot  the  same  neighborhood,  on  the  ground  that  since  the 
letion  was  commenced  the  plaintiff  had  given  up  his  business  and 
WW  going  abroad.  An  order  was  refused,  on  the  ground  that  the 
'lUK  ot  action  was  Injury  to  the  plaintiff's  own  property  only,  and 
it  wu  not  necessary,  to  enable  the  Court  effectually  to  dispose  of  all 
questions  In  the  action,  that  anyone  in  added:  Dalton  v.  8t.  Mary 
.(llolli,  47  L.  T.  349. 

Caaseat  of  Penom  added  lu  FlaiatlS.— Notwtthetanding  Mumy  cometit  ot 
V.  Wurlfle,  supra,  p.  564,  the  Rule  U  Imperative  that  a  plaintiff  cannot  PJ™"^_ 
\x  tiitA  without  his   written   consent,   and   the   reason   Is   obvious  pi,i„tilt 
becftuac  every   person   named   as   plaintiff   Incurs   a    liability   to   he 
«i*n!d  to  pay    the    costs    of    the    action.      The    consent    referred 
10  In  clause  (2)   should  be  verlUcd  by  affidavit:  see  Emdcti  v.  Carle. 
llOh.  D.  169;  rur«uaii<!  v.  feoron.  4  Q.  B.  D.  280;  27  W.  R.  396.    The 
practice  now  requires  the  consent  to  be  in  writing  and  iiled.     It  must 
be  given  personally  by  the  party  to  be  added;  the  consent  in  writing 
ot  his  solicitor,  though  given  with  his  knowledge,  and  In  his  presence. 
Is  not  a  compliance  with  the  Rule,  and  is  InsufBcient :  FHcker  v.  Von 
Orsiien,  1896,  2  Ch.  649;   75  I^.  T.  117.    The  objection  that  there  Is 
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no  consent  of  a  plaintiff  sougfat  to  be  added  may  be  taken  by  defeod- 
ant:  Turquand  v.  Fcaron.  supra,  ji.  563;  see  also  Jackion  v.  Kruger,  :,i 
L.  J.  Q.  B.  446;  52  U  T.  982;  Tryon  v.  Sationat  Prov..  16  Q.  B.  O  t>TS 
54  L.  T.  167. 

The  case  of  trustee  and  cestui  que  trust  ia  no  exception  to  {hU 
provision;  the  trustee's  consent  will  be  required  In  order  to  makp 
him  a  co-plaintiff  on  the  application  of  hU  cestui  que  trust:  BetUy 
V.  Besh'y,  37  Ch.  D.  643;  so  also  where  an  assignee  for  the  benefit  of 
creditors  was  sought  to  be  added  as  a  plaintiff  in  an  action  by  a 
creditor  to  set  aside  a  fraudulent  conveyance:  Bank  of  London  v. 
WaUace,  13  P.  R.  176;  and  persons  alleged  by  the  defendants  to  bt 
beneflclally  Interested  In  the  subject  matter  of  the  action,  cannot,  on 
the  defendant's  application,  be  added  as  plaintiffs  without  their  con 
sent  In  writing:  Major  v.  MackcnzU;  17  P.  R.  18. 

Where  the  consent  of  the  absent  party  cannot  be  obtained,  the  plain 
tiff  may.  in  some  cases,  be  allowed  to  proceed  by  making  him  a  de- 
fendant. 

In  Duckett  v.  Ootfcr.  6  Ch.  D.  82,  a  comr>any  was  made,  by  mistake 
of  law,  a  defendant  Instead  of  a  plaintiff;  and  time  was  given  to 
obtain  the  consent  of  the  company  to  be  Joined  as  co-plalntlft:^:  see 
also  Mason  v,  Harris,  \\  ch.  D.  97,  and  Pender  v.  Lushington,  6  Ch. 
D.  70.  Where  a  resolution  of  a  company  hK,d  been  passed  tbat  tbf 
company's  name  should  not  be  used  In  an  act^Tri  brought  by  a  share 
holder  for  himself,  and  also  In  the  name  of  the  company.  aKainHi 
directors  alleging  misapplication  of  the  funds,  the  company's  name 
was  struck  out  as  plaintiff,  and  leave  was  given  to  amend  the  writ 
by  adding  the  company  as  defendants;  Silber  tight  Co.  v.  SWber.  VI 
Ch.  D.  717.  In  MacDougaU  v.  Qardiner,  1  Ch.  D.  \'A,  22.  it  was  said 
that  every  litigation  on  a  company's  behalf  should  be  In  the  name  of 
the  company,  if  the  company  really  desires  it.  See  also  McHenry  v. 
Lewis,  25  So.  Jour.  777.  Where  there  Is  a  fraud  committed  by  per- 
sons who  can  command  a  majority  of  votes,  the  minority  may  sue, 
and  the  .\mpany  need  not  be  plaintiff:  see  At^cool  v.  Merryuuathcr. 
L.  R.  r>  Eq.  464;  Menitr  v.  HooptT,  L.  R.  9  Chy.  350:  Jlfuaon  v.  //arris, 
11  Ch.  D.  107;  and  see  Spokes  v.  Orosvcnor,  etc..  Hotel  Co.,  1897,  2  Q.  B. 
124;  76  L.  T.  679,  per  Chltty,  L.J.,  but  in  that  case  the  company  must 
be  made  a  defendant. 

Jesse:.  M.R.,  In  .  tckett  v.  Oover,  25  W.  R.  554,  said:  "An  applica 
tlon  to  strike  out  the  name  of  a  person  added  as  plaintiff  with>,ut 
his  consent  can  only  be  made  by  the  person  so  added":  hut  vwiere 
Iiroceedings  were  instituted  without  the  authority  of  a  company,  they 
were  set  aside  at  the  Instance  of  defendants:  see  Cape  Breton  Co.  v. 
Fenn.  W.  N.  1881,  23;  and  see  BarHe  v.  Weaymouth,  15  P.  R.  9''; 
Barrie  PubUc  School  Board  v.  Barrie,  19  P.  R.  31. 

In  Cormnck  v.  Orofrian.  W.  N.  1876,  22.  the  action  was  by  a  ship- 
owner against  consignees  of  the  cargo  for  demurrage,  and  a  counter- 
claim  was  put  In  for  damage  to  the  cargo.  Leave  was  refused  to  thf 
plaintiff  to  add  as  co-plaintiffs  the  other  owners  (perhaps  because  they 
did  not  consent),  notwithstanding  that  the  plaintiff  contended  thai  it 
was  a  hardship  on  him  to  have  to  meet  the  counter-claim  alone  If 
others  were  liable  as  much  as  he. 

Quare,  whether,  in  such  a  case,  an  application  by  the  plaintiff  to 
add  them  as  ro  di^fendants  to  the  counter-claim  would  have  been  more 
successful:  see  .4iA:in«  v.  Dominion  Livr  Stovk  Ash..  17  P.  R.  Wi;  and 
post,  p.  569. 
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In  Btct  »  Bear,  W.  N.  1«76,  40:  2  Charl.  Ch.  Ca.  25,  the  addition  igta  184. 
I  i  Blalnllff  waa  refused  where  tie  object  was  to  bring  a  counter- 
1.1m  laalnat  him.    See  also  Bonk  o/  Vommvnc  v.  Bank  of  B.  X. 
tMriMlO  P-  B-  >68;  Xorri,  v.  Beazley,  2  C.  P.  D.  80, 

S«  al»  "eeor  v.  Lawaon.  16  Cll.  D.  121,  «u*ra,  where  a  plalntin 
•u,  la  effect,  added  on  a  detcndanfB  aiipUcatton. 

In  BitMlea  v  Corte,  17  Ch.  D.  169.  a  trustee  ol  a  bankrupt  plaintiff 
.u  added  as  a  plaintiff,  and  the  conduct  of  the  action  given  to  him 
Tn  111  own  application,  he  alleging  that  the  Interest  In  the  action  had 
L»!d  from  the  plaintiff  to  him.  A  similar  order  was  made  In  Bird 
JuTolllieiM,  46  L.  T.  B12;  see  also  Woodward  v.  SMelds,  32  C.  P.  282, 
ud  Mtea  to  Hule  301. 

In  Bnvlor  V  Cooper.  2  Ont.  398,  where  the  equitable  owner  of  land 
■ltd  la  respect  of  a  right  of  way  of  necessity  Implied  by  a  grunt  ol 
land  he  was  permitted  to  make  the  owner  of  the  legal  estate  a 
to-pialntlff.  by  amendment  at  the  hearing;  and  see  Lunes  v.  Smith. 
1«8>,  1  Q.  B.  486;  80  L.  T.  122. 

An  «mendm»nt  by  adding  a  plaintiff  ought  not  to  be  allowed  so 
ai  to  prejudice  the  defendant's  right  to  set  up  the  Statute  of  Limita- 
tions as  against  the  added  party:  see  Hudson  v.  fenii/doapli,  61  L.  T. 
728;  n«rmed  by  C.  A.:  see  88  L.  T.  Jour.  2B3. 

This  «a!e  does  not  provide  for  the  Issue,  or  service,  of  an  amended 
writ,  where  a  pltlntlff  Is  added:  see  McXabb  v.  Toronto  Construction 
CO  ispru  p  5ri9,  nor  tor  serving  upon  the  original  defendants  an 
amended  writ  when  a  new  party  Is  added:  see  ,;om<iica  Ry.  v.  Coioniol 
last.  1905,  1  Ch.  677.  694 ;  92  L.  T.  548.  As  to  when  an  amended  writ 
should  be  served,  see  notes  to  KtiJe  183. 
aee  Eng.  (1883)  R.  124. 

Actions  have  been  sometimes  Inadvertently  brought  by  the  wrong  sub.tltmlon 
p.n»n,  as  by  cestui  «ue  Irusf.  Instead  of  trustee:  by  mortpgor.  Instead  ;,»J,.f„f;;'°" 
ol  mortgagee.  The  same  mistake  has  been  made  where  It  was  matter 
of  real  difficulty  to  say  which  of  the  two  persons  ought  to  sue,  as  In 
tit  case  of  contracta  made  by  agents,  us  to  which  It  Is  sometimes  a 
qaesUon  of  much  nicety  to  determine  who  ought  to  sue.  The  object 
of  this  Rule  la  to  prevent  sujh  actions  becoming  abortive. 

Where  an  action  has.  through  a  bond  We  mistake,  been  commenced 
In  the  name  of  the  wrong  person  as  plaintiff,  the  fact  that  the  original 
plaintiff  has  no  cause  of  action,  does  not  take  away  the  Jurisdiction 
of  the  Court  to  order  the  substitution  of  another  person  as  plaintiff; 
aughei  V.  Pump  House  Hotel  Co.  (No.  2),  1802.  2  K.  B.  486;  87  L.  T. 
159. 

The  !»nd  Jldc  mistake,  which  must  be  shewn,  may  be  one  of  law: 
DscfcPtt  V.  Oover.  6  Ch.  D.  82;  Mason  v.  Horris,  11  Ch.  D.  97. 

An  application  under  this  «ule  to  substitute  a  plaintiff  can  only 
be  made  by  the  plaintiff  on  the  record:  Cloioej  v.  Hilliord.  4  Ch.  D.  413; 
aad  can  be  made  only  In  ca^es  where  a  bona  Mi-  mistake  has  occurred, 
wblch  has  been  discovered  after  action  brought;  as  where  a  new  part- 
ser  was  brought  Into  a  Arm  before  the  dealing  in  question;  but  it  Is 
not  Intended  to  confer  upon  the  Judge  unlimited  discretion  to  re- 
inoael  the  proeeedlngs:  per  M^llnr,  J.,  in  T«r<i«fl>i'J  v,  fvaroti.  4  Q.  B. 
D.  St  p.  282.  In  SmilH  v.  HaselHni'.  W.  N.  1875,  2r.O;  1  Charl.  Ch.  La. 
56,  Huddlestone,  B.,  said:  "  You  have  to  satisfy  me  of  two  things: 
lit,  ihat  there  has  been  a  bond  /Ide  misUke  In  the  Issue  of  the  writ; 
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and  2nd.  that  it  la  a  neceuary  chanse;"  see  also  Ototcet  v.  BilHaril 
aupra.  p.  567. 

In  an  action  by  asglgnefa  of  Insolvents,  the  Judge  at  the  trial  hpld 
that  the  claim  sued  for  did  not  pass,  under  tho  circumstances,  to  the 
assignees.  The  defendants  having  been  given  time  during  the  slttlngg 
to  ascertain  whether  they  had  any  defence  to  a  suit  by  the  InsoWents. 
the  latter  were  added  under  this  Jiule  as  plaintiffs,  and  Judgment  waii 
given  In  their  favour,  but  without  costs:  Woodward  v.  Shields,  3'>  c.  F 
282;  but  see  Durham  v.  iioberttofl,  1898,  1  Q.  B.  774;  see  also  £m<lcii  v 
Carle,  17  Ch.  D,  169. 

Where  In  a  foreclosure  action  the  plalntllTs  solicitor  swore  that 
although  he  knew  another  person  was  Interested  ;n  the  mortgage  he 
did  not  know  when  the  action  was  commenoed.  as  the  fact  was,  that 
the  mortgage  had  been  assigned  to  such  other  person,  the  assignee  was 
substituted  as  plaintiff:  Bitigar  v,  Kemp,  *7  0.  L.  R.  360. 

In  an  action  to  restrain  the  violation  of  a  covenant,  and  for  dam- 
ages, the  plaintiff  was  advised,  after  action  commenced,  that  there 
was  something  In  her  title  which  might  act  as  a  personal  bar  to  her 
obtaining  relief.  An  amendment  by  making  another  person  a  co- 
plalntlff  who  waa  also  entitled  to  the  benefit  of  the  same  covenant  was 
allowed,  the  real  question  being  the  effect  of  the  covenant:  Ayacougli 
\.  BuUar.  41  Ch.  D.  341.  Where  a  new  plaintiff  Is  thus  added,  the 
action,  as  regards  him.  Is  to  be  deemed  to  have  been  coromenced.'only 
from  tho  date  of  his  being  added:  lb.  See  also  Walcott  v  Lmna  '9 
Ch.  D.  584. 

A<diiiE  Defand^ats.— On  the  plaintiff's  application,  as  a  rule,  all 
persons  may,  on  proper  terms,  be  added,  against  whom  the  plaintiff 
desires  to  proceed,  and  whom  he  might  have  made  defendants  originally. 

A  person  whom  plaintiff  was  entitled  to  join  originally  under  Km 
66,  67,  as  a  defendant,  was  added  upon  proper  terms  on  the  plalnti 
application  after  he  had  obtained  discovery:  Tate  v.  Natural  Om  t 
18  P.  R.  82. 

A  plaintiff,  the  assignee  of  a  book  debt.  In  an  action  against  the 
debtor,  was  allowed  to  add  the  assignor,  and  make  an  alternative  claim 
against  him  In  the  event  of  the  debtor  succeeding  In  bis  defence: 
Langley  v.  Law  Society  of  V.  C,  3  O.  L.  R.  245. 

Whether  a  defendant  will  be  added,  or  not,  upon  a  defendant! 
application,  depends  upon  whether  the  adjudication  upon,  and  settling 
of.  tho  questions  arising  In  the  action  requires  the  presence  of  the 
person  proposed  to  be  added:  Harry  v.  Davry,  2  Cb.  D.  721.  In 
general  a  defendant  will  not  be  added  against  the  plaintiff's  will. 
unless  his  presence  Is  necessary  to  enable  the  Court  to  effectually  and 
completely  settle  all  matters  In  question,  and  unless  the  parties  will 
be  prejudiced  by  his  non-Joinder:  Le^uc  v.  Waril  .14  U  T  "11 
MrChmne  v.  Gyles,  No.  2.  1902.  I  Ch.  911;  86  L.  T  217.  In  Iforris  v 
Beailey,  2  C.  P.  D.  80.  a  defendant  sought  to  add  a  person  as  a  defend- 
ant; the  person  sought  to  be  added  consented,  and  the  object  of  the 
alipllcatlon  was  to  enable  such  person  to  set  up  a  counter-claim  against 
the  plaintiff,  (and  see  Montgomery  v.  Foy.  Morgan  H  Co..  1895.  2  Q.  B. 
•-1  I.  The  plaintiff  objected,  and  It  was  held  that  this  Rule  should  no' 
I).'  mac  e  use  of  In  a  manner  harassing  to  plaintiffs,  by  forcing  them 
0  Include  In  their  action  persons  against  wftom  they  do  not  see*-  (o 
proceed,  unless  a  strong  case  Is  made  out.  showing  that.  In  the  parllni- 
lar  case.  Justice  cannot  be  done  without  the  person  being  brought  In. 
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nilUD  J.,  there  Mid:  "We  ooght  not  to  Kt  upon  It  (the  Rule)  by  «ol«  "«■ 
aUlnl »  defendant  without  the  conient  oJ  the  plalntlB.  except  In  caaei 
fbere  It  !•  elearly  made  out  that  It  la  necemarr  to  do  lo." 

In  Dragc  v.  Hartopp,  28  Cb.  D.  414.  ( where  one  executor  brought 
m  action  tor  foreclosure  without  Joining  either  as  plalntlB  or  defend- 
ant his  co-executor  who  hai  absconded  to  avoid  prosecution  for  fraud), 
ihe  Court  refused  to  require  the  plalntlB  to  join  the  absentee  as  a  party; 
mil  lee  also  Toronto  <{  HomlKon  Jfavigalton  Co.  v.  Sllcor,  12  P.  R. 
612,  and  Sunders  v.  Peek.  60  L.  T.  630;  32  W.  R.  462;  Pclcrson  v. 
i'nierickt.  15  P.  R.  361. 

The  addition  of  a  defendant  contemplated  by  this  Blllc.  Is  not  a 
person  sgalnet  whom  tho  original  defendant  may  have  a  remedy  over: 
Bncilt  \.  Seise,  11  P.  R.  47;  or  for  contribution,  or  Indemnity:  see 
SeBmUoit,  1891.  2  Cb.  349  (as  to  which  see  Rule  165),  Pelersoii  v. 
fraierkkt,  15  P.  H.  36! ;  JfcCftooae  v.  Ol/Icl.  A'o.  S,  1902.  1  Cb.  911 : 
nor  of  a  person  claimed  by  a  defendant  to  be  liable  to  the  plalntlB 
instead  of  himself:  Lcrculey  v.  HarrUon.  W.  N.  1876,  39;  2  Cbarl.  Ch. 
Ca.  26;  loucll  V.  Holland.  W.  N.  1876.  53;  2  Charl.  Cb.  Ca.  26;  Thomp- 
m  V.  iondon  Counly  Coundl.  1899,  1  Q.  B.  840;  80  L.  T.  512.  In  such 
case  the  defendant  can  defend  himself  without  the  presence  of  the 
other  party;  and  If  the  plalntlB  does  not  proceed  against  the  other 
party,  the  defendant  Is  not  Injured.  But  the  Rule  has  been  held  to 
apply  where  some  only  of  several  Joint  contractors  are  sued:  f?o6b  v. 
J/«rro»,  13  P.  R.  397. 

Where  the  plalntlB.  In  misconception  of  bis  rights,  had  sued  the  Defendant.^ 
delendanU  In  their  official  capacity  as  servanU  of  the  Crown,  he  was  ''Jpaci"^'""'' 
not  allowed  to  amend  by  suing  them  as  private  Individuals :  Kaleiolt 
1.  SoicAen,  1898,  1  Cb,  73;  77  L.  T.  429. 

As  a  general  rule  where  an  action  Is  brought  against  one  only  of  *''„'',',°','°,',"' 
several  Joint  contractors,  he  Is  entitled  to  have  his  co-contractors «,  defend- 
jolned  as  defendants,  and  Is  not  limited  to  serving  them  with  a  third  •"'•■ 
party  notice  under  Bule  165:  PIHck  v.  RoUnmn,  20  Q.  B.  D.  155;  as 
eiplalned  In  Wilson  v.  Balcanea.  1893,  1  Q.  B.  422;  S.  C.  su!i  now. 
miaon  V.  KilHcIc,  68  L.  T.  169,  312,  that  la.  where,  under  the  old 
practice,  a  plea  In  abatement  might  have  been  pleaded:  see  also  Scarf 
t.  Sordine.  7  App.  Cas.  364;  RoM  v.  Murray.  13  P.  B.  397;  but  not 
necessarily  where  the  joint  contractor  resides  out  ot  the  jurisdiction: 
miwn  V.  Bolcorrei.  supra.-  or,  being  within  the  jurladlrlion,  cannot  be 
found  after  reasonable  Inquiry:  ffoMnson  v.  Oeisel.  1894.  2  Q.  B.  685; 
Tl  L.  T.  70;  or  Is  Insolvent:  attierslreve  v.  Balfour.  15  P.  R.  293.  nor 
where  the  party  sued  is  on  the  face  of  the  contract  the  sole  contractor, 
though  other  persons  are  behind  jointly  Interested:  Toronto  .f  Hamil- 
l«  Navigation  Co.  v.  Silcox.  12  P.  R.  622;  see  also  F,yr,-  v.  .Vordno. 
W.  N.  1S84.  68. 

In  an  action  against  a  surety,  the  principal,  who  disputed  liability, 
was  added  as  a  defendant  on  the  application  of  the  surety;  Reid  v. 
5oi)U.  13  O.  L.  R.  61. 

Persons  were  added  as  defendants  who  appeared  to  be  the  persons 
really  liable  to  plalntlBs,  and  were  conducting  the  defence  for  the 
ilefendants  sued:  Adams  v.  Watson  Manufg.  Co..  15  Ont.  218;  and  16 
Oat.  2,  TTbere  the  decision  was  affirmed  as  to  thi-  ti-rma  of  payment 
of  costs  Imposed  as  a  condition  precedent  to  amending. 

In  Slrathy  v.  Stephens.  29  O.  I,.  R.  3S3.  the  Court  of  Its  own  motion  ^"'/Jjj,'!,"' 
added  a  party  as  a  defendant  who.  although  not  a  party,  appears  to  by  court. 
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have  been  represented  by  couniel  at  tbe  trial;  luch  a  course,  however, 
could  not  tw  adopted  without  glvlni  the  added  party  an  opirartunlty 
to  defend  If  he  deilred  it.  In  that  case  the  Court  assumed  to  act 
under  this  Huh;  and  The  Judivature  Act.  s.  16  (ft).  Where  the  t'oun 
can  add  parties  against  the  wtU  of  the  plaintiff  seems  doubtful.  Thv 
ordinary  rule  that  a  plaintiff  Is  dominuM  Htia  would  seem  to  be  InfriDged 
by  such  a  practice;  the  Court  may  rule  that  a  person  not  before  ihi 
Court  Is  a  necessary  parly:  It  Is  then  open  to  the  plaintiff  to  either 
appeal  from  the  ruling  or  comply  with  It,  by  adding  the  party,  but 
the  addition  If  made,  avmhU;  should  be  on  the  plaintiff's  motion.  Out 
It  must  be  admitted  that  the  cases  as  to  adding  parties  are  not  always 
consistent  with  the  principle  of  the  plaintiff  being  dominua  Utis. 

As  to  adding  members  of  a  club  In  an  action  against  the  club,  and 
the  right  of  those  added  to  apply  to  have  co-contractors  added:  see 
AikiHH  V.  Dom.  Livr  Stock  Aaii..  17  P.  R.  303. 

It  has  been  held  that  a  defendant  who  Is  desirous  of  raising  the 
objection  that  some  one  Jointly  liable  with  him  has  not  been  Joined  as 
a  defendant,  may  make  a  motion  under  this  Rule  to  add  the  perftonn 
Jointly  liable:  Oilderileevc  v.  Balfour.  16  P.  R.  293,  or  may  apply  In 
Chambers  to  have  the  action  stayed,  shewing  that  the  person  alleged 
to  be  Jointly  liable  with  him.  Is  within  the  Jurisdiction:  McArthur  v. 
Hood,  1  Cab.  A  E.  550;  and  see  Begg  v.  EUiaon,  14  P.  R.  384;  Robinson 
V.  (Jrisrl.  aupra,  p.  569, 

On  such  an  application  It  need  not  be  admitted  by  the  plalntifT. 
or  by  the  person  sought  to  be  added,  that  he  Is  Jointly  liable  with 
defendant.  If  the  defendant  shows  some  ground  for  so  saying,  he  l!i 
entitled  to  have  the  person  added  on  any  proper  terms  as  to  costs: 
Fardell  etc.,  Co.  v.  Baaact,  15  T.  L.  R.  204;  ted  ride  Toronto  it  HamiUon 
Navigation  Co.  v.  Silcox,  aupra,  p.  569. 

By  analogy  to  the  old  practice  where  a  plea  in  abatement  for  non 
Joinder  of  co-contractors  was  pleaded,  a  defendant  now  moving  to 
stay  proceedings  until  co-contractors  are  added  should  shew  by  afll- 
davit  the  names  and  residences  of  the  persons  whom  he  seeks  to  have 
added,  and  he  Is  subject  to  the  same  liability  as  to  costs.  In  case 
persons  are  added  who  turn  out  not  to  be  liable:  Aikina  v.  Dom.  Livr 
Stock,  etc..  17  P.  R.  303. 

In  Bj/me  v.  Brown,  22  Q.  B.  D.  657,  lessors  sued  the  son  of  the  lessee 
who  was  entitled  to  the  term,  subject  to  a  sublease  to  D.,  for  damages 
for  breach  of  covenant  caused  by  dilapidations  made  by  D.  Under  the 
terms  of  the  sub-lease  to  D.  (who  was  brought  In  under  a  third  parly 
notice)  it  was  doubtful  whether  he  was  liable  to  indemnify  th'.' 
defendant,  or  only  the  executors  of  the  deceased  lessee.  On  tli>>  i)e- 
fendant's  application,  the  plaintiffs  not  objecting,  the  executors  were 
added  as  defendants  to  enable  them  to  get  Indemnity  from  O.,  and  U 
was  held  not  entitled  to  object,  though  the  case  might  be  different  if 
the  plaintiffs  objected. 

In  Day  v.  Radcliffc.  24  W.  R.  844,  an  administration  suit.  wher.> 
the  plaintiff's  title  as  a  beneficiary  unf>-  a  will  was  doubtful,  and 
the  trustee  under  the  will  was  the  only  defendant,  the  beneficiary 
interested  in  disputing  the  p!,alnflff's  rlalm  was  added;  find  where 
an  executor  was  sued  for  a  legacy,  a  third  person  to  whom  he  had 
paid  it  was  ordered  to  be  added  as  a  *o-defendant  on  the  defendant's 
objection:   Clifton  v.  Crawford,  18  P.  R.  316. 
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in  Ailtleil  V.  Taylor.  10  Ch.  U.  768,  a  defendant  died,  and  the  c*uw  Bale  isi. 
ol  Kllon  alleied  In  the  claim  did  not  survive.     Upon  the  tilalntlR'a 
Bollon,  a'lleflnl  further  facta  which  itaewed  a  cause  of  action  which 
dl4  inrvlve,  the  administrator  of  the  deceased  defendant  was  added. 
jee  alio  Kule  301, 

In  Head  v.  Bovman,  9  P.  R.  12,  the  plaintiff  sued  for  damages 
tamed  by  the  lloodlni  of  tali  lands  by  defendant'a  mill  daro.  The 
ii  W.  Ry.  Co.  had  turned  the  waters  of  the  stream  Into  another 
lunnel,  whlrh  was  not  deep  enough  to  carry  oil  all  the  water  If  the 
detmdant's  dam  were  removed,  so  that  plaintiff  could  not  obtain  com- 
plete relief  by  succeeding  against  the  defendant;  on  the  plaintiff's 
iMillatlon  liberty  was  therefore  given  to  add  the  Hy.  Co. 

Defendants  might,  under  the  former  Chancery  practice,  be  added 
after  the  Judgment,  for  the  purpose  of  a  motion  for  Injunction  to 
pmssrve  the  subject  of  the  ault:  Young  v.  Uuter.  29  Or,  49;  »«1  vlte 
AtlonerOenerat  v.  Corporation  of  Birmingham,  15  Ch.  D.  423, 

In  Dil  V.  a.  W.  By.  Co.,  34  W.  R.  712;  W.  N.  1886,  130;  64  L. 
T.  «30;  55  L.  J.  Chy.  797,  the  defendant  company  covenanted  separately 
with  the  plaintiff  and  two  other  covenantees  by  one  Indenture.  The 
[4iintUt  sued  for  specific  performance  of  the  covenant  without  Joining 
the  separate  covenantees.  They  were  added  on  the  application  of  the 
csmpMiy;  but  see  McChcane  v.  Oylet,  Xo.  >,  1902,  1  Cb.  911,  sajw-a. 
p.  569. 

In  Bewm  V.  HeUe.  11  P.  R,  47,  It  waa  held  that  the  facU  did  not 
ibow  a  case  for  adding  a  defendant,  but  rather  for  service  of  a  notice 
under  Kale  165,  claiming  Indemnity. 

Au  ofllcer  of  a  corporation  cannot  be  added  merely  for  the  purpose 
if  discovery;  WiUon  v,  C»«rc»,  9  Ch.  D.  652.     See  notes  to  Rale  67. 

AppUeation  by  Tkird  ParaoBS,— In  Oibion  v.  AVIson.  2  0.  L.  R. 
'M:  35  8.  C.  181,  a  person  who  had  acquired  an  Interest  after  the 
commeBcement  of  a  foreclosure  action  was  on  his  own  application 
added  at  a  parly,  and  In  ir4«o  v.  Budkin,  6  Cb.  D.  160,  a  person  to 
whom  the  defendant  had  assigned  pendente  lite  was  added  at  the  trial 
It  his  own  request.  Wher«  plaintiff  had  assigned  bis  Interest  before 
suit  It  was  doubted  whether  It  was  proper  to  allow  the  assignee  to  be 
added  as  plaintiff:  Foiter  v.  Ward.  9  L.  R.  Ir.  447. 

In  IfollOK  v.  Kilby.  IB  Ch.  D.  162;  29  W.  R.  127,  it  waa  held  that 
third  persons  made  defendants  to  a  counter-claim  and  wishing  to  Inter- 
roBite  the  plaintiff  for  discovery,  should  apply  under  this  Bule  to  be 
tttade  defendants  to  the  original  action. 

Cases  have  arisen  In  which  a  third  party  has  applied  for  leave  to 
come  In  as  a  defendant.  For  such  a  case  no  express  provision  is 
nade.  In  ifllln  v.  OHtflht.  45  L.  J.  Q.  B.  771,  an  action  of  ejectment 
w«  brought  by  a  lessor  against  a  lessee  who  bad  Incurred  a  forfeiture; 
an  motion  of  a  mortgagee  of  the  lessee  to  be  added  as  a  defendant,  the 
Court  refused  to  make  an  order,  holding  that  the  questions  Involved 
In  the  action  were  wholly  on  the  covenant  between  the  lessee  and 
iMior.  In  Wilson  v.  Church.  9  Ch.  D  riB2,  a  representative  action,  a 
hold-holder  who  had  a  anhRtantlal  Interpst  and  disputed  the  plaintiff's 
contention,  was  on  his  own  application,  added  as  a  defendant.  See 
i!u  Wofjoit  V.  Cavr.  17  Ch.  D.  19.  and  Kino  v.  Kurlkin.  6  Cb.  D.  160; 
Urtrntnre  Co.  v.  Dp  Murirla  Co..  8  T.  T,.  R.  49fi. 
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lull  131.  In  KlIcMug  v.  HlrlM,  9  P.  R.  Sl«.  an  nctlon  agalnat  an  anl||n» 

for  tbe  benefit  ot  credltora,  claiming  a  Hen  on  looda  taken  by  thp 
aaalinee,  certain  credltora  claiming  that  tiler  bad  a  lubalantlal  in 
tereat  in  the  anbject  of  tbe  action  were,  on  tbelr  own  application 
added  at  defendanta. 

A  third  party  who  would  be  commerclallj  and  Incidentally,  but  Qi>f 
legally  and  directly  Injured  by  ■  Judgment  being  obtained  agalmt 
the  defendant  in  an  action,  la  not  entitled  on  the  ground  of  Nurb 
proepectlve  Injury  to  be  made  a  party  to  the  action;  therefnre.  in 
an  action  to  restrain  the  user  of  :i  machine  alleged  to  be  an  Infrlnnf. 
ment  of  tbe  platntlt's  patent,  the  maker  of  the  alleged  IntrlniPnifni 
was  not  allowed,  on  his  own  application,  to  be  added  as  a  defeadsnt 
Uoter  V.  Matidcn.  1892,  1  Cb.  487;   66  L.  T.  670. 

In  Vavaueur  v.  Krupp.  27  W.  R.  178,  a  foreign  sovenlKn  (ihi. 
Mikado),  applied  and  was  added  as  a  defendant  In  order  to  onablv 
blm  to  apply  to  dissolte  an  injunction. 

In  Perm  y.  Ferris,  9  r.  R.  443.  an  action  was  brought  by  a  fslhir 
to  recover  arrears  ondjr  an  annuity  deed  against  his  son  who  had 
absconded.  The  son'a  wife  had  barred  her  dower  by  the  annuity 
deed,  and  had  brought  a  suit  against  her  husband  for  alimony,  stif 
now  applied  to  be  let  In  to  defend  this  action,  on  the  ground  that 
It  waa  cotluslvely  brought  to  defeat  her  suit  for  alimony,  and  defrauj 
her  of  dower.    She  was  let  In  to  dispute  the  amount  claimed. 

Where  defendants  are  added  as  parties  after  the  commencement  ot 
an  action,  the  action  as  to  them  Is,  under  this  Rule  (cl.  S),  deemed  to 
be  commenced  only  from  the  date  they  are  added;  see  St.  Louis  v 
O'Callagkan.  13  P.  R.  322;  ifatAiiaitce  v.  BoleiB*,  17  P.  R.  458;  i.. 
from  the  time  when  they  are  served  with  the  amended  writ:  see 
Oootlerham  v.  Moore,  31  Ont.  86. 

Coits.  Costs.— Where  persons  who  are  not  necessary,  but  are  proper  par- 

ties, are  added  as  defendants,  upon  an  objection  made  by  an  original 
defendant,  the  Court  may  In  Its  discretion  refuse  to  award  colls  lo 
such  added  parties;  llerrn  v,  Pouinoll,  1898,  1  Cb.  306;  78  L.  T.  146: 
46  W.  R.  487;  or  may  order  the  defendant,  at  whose  Instance  they 
were  added,  to  pay  them,  where  It  la  ultimately  found  that  they  should 
not  have  been  added:  Aikim  v.  Dom.  Live  Stock,  etc.,  17  P.  R.  303. 

Where  tbe  present  Rule  Is  not  applicable,  plaintiffs  may  neverthe 
less  sometimes  be  added  under  Aule  134;  sec  notes  to  that  Kuli\  and 
Emdin  v.  Corle,  17  Cb.  D.  168;  and  Smith  v.  Hateltixe,  W.  N.  ISTJ,  250. 

For  other  rases  In  which  the  Pule  has  been  acted  upon:  see  Vol  d- 
Travert  Atphalte  Co.  ILimlted)  v.  London  Tramway  Co  (Limilriti. 
48  L.  J.  C.  P.  312;  40  L.  T.  133;  W.  N.  1879.  46.  and  llemnliU-  Klvr 
Plate  Co.  V.  Iiaac.  W.  N.  1S76,  104;  2  Chart.  Cb.  Ca.  23;  BliirtSan. 
I'nion  V.  Brooks.  26  W.  R.  57;  Oupplea  v  Btraltan,  29  L.  R.  Ir.  Ill); 
tonj  V.  Croatley.  13  Ch.  n.  388;  Carateell  v.  Hyland,  3  T.  I..  R  70^: 
L)/nes  v.  Bnatth.  JS99.  1  Q.  B.  486;   80  L.  T.  122. 

Servite  o(  I»T»leo  of  Ameaded  Writ.— Clause  3  Is  an  adaptation  ol  C.  B 

amended  207:  800  Eng.  (1883)  R.  135.  which  Is  to  the  same  effect.  Where  the 
liersou  added  Is  out  ot  the  jurisdiction,  the  writ.  If  originally  Issued 
for  service  within  the  jurisdiction,  should  before  service  be  amended 
according  to  the  form  for  service  out  of  the  Jurisdiction:  Kcalc  v. 
PltllUpa.  \\:  N.  1878,  186;  or  a  concurrent  writ  should  be  Issued. 
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Tb«  direction!  (or  Mrvlce  of  th«  writ  on  new  deftndsDts  do  not  b«1m  136, 
meet  the  cave  of  coniultdated  Bctloni:   Ite  Worth  u.  t'ulh'if  v.  Wortlvy.      *"- 
1  Cb.  D.  180,  where  tbe  defendant!  were  added  to  the  conioUdated 
action  without  service  o(  any  writ  being  required. 

8«rvlce  of  tha  writ  of  suDunona  on  a  company,  added  (or  con- 
fomlty  M  detendanti.  waa  dlapenaed  with  under  thla  Hulv.  wbert' 
iht  defeodanta  already  before  the  (  mrt  were  dlrectori  and  principal 
ihireholden  of  the  company,  nnd  were  being  sued  In  retipect  of  mom-y 
tn  their  bundi  and  found  (aa  against  them)  to  belong  to  tbe  company: 
;oH('i  V.  Miliar.  U  Ont.  IftiS.  ted  guart. 

Where  a  sole  plaintiff  died  after  delivery  of  statement  of  claim 
tnd  hli  executors  took  out  the  common  order  to  revive,  copies  of  the 
writ,  order  to  revive,  and  order  adding  a  defendant,  were  directed  to 
be  served  on  the  added  defendant:  Auitcn  v,  Bird,  W.  N.  1S81,  129;  17 
C.  L.  J.  365. 

As  against  defendaota  added  by  amendment,  the  action  wilt  be 
dKmed  to  be  commenced  from  the  time  when  they  are  served  with  tbe 
amended  writ:  Goodvrham  v.  Moore,  and  other  cascB,  «u;irn.  p.  '''2. 

Tbis  Kule  does  not  provide  tor  the  lasur  or  service  uf  an  amended 
writ  where  a  plaintiff  la  added,  nor  for  service  on  tbe  original  de^^n- 
duti  where  a  new  defendant  1b  added:  see  Jamnifxt  Ry,  v.  t'olonlul 
Sank,  I90d,  1  Ch.  677,  694;  92  L.  T.  :A%.  As  to  when  an  amended  writ 
should  be  served:  see  notes  to  Hulf  183. 

AvpaaL— An  appeal  U'j*  to  the  Appellate  Division  from  an  order  A|tpp»i. 
of  the  Judge  at  the  trial  directing  the  case  to  stand  over  to  add  parties : 
Paifttff  V.  CaugheU.  24  Ont.  App,  556;  and  see  Monro  v.  Toronto  Aailuay 
Co.,  4  O.  L.  R.  36;  5  O.  L.  R.  483. 

135.  If  a  statement  of  claim  has  been  delivered  pre-  ^^^^^l^^^ 
viously  to  a  defendant  being  added,  it  shall  be  amended  •>'  «•*'"' 
in  sucli  manner  as  the  making  of  the  new  defendant  a 

party  may  render  desirable ;  and  a  copy  of  the  amended 
statement  of  claim  shall  also  be  delivered  to  the  new- 
defendant.    C.R.  -208. 

See  Eng.  R.  1875,  O.  16.  r.  16.    It  1b  omitted  from  Bng.  Rules  1883. 

C.  R.  208  enabled  the  Court  to  dispense  with  an  amendment.  Thla 
provlaioD  has  been  omitted  from  this  iiuU;  probably  for  the  reason. 
tUt  where  an  amendment  la  allowed  It  ought  always  to  appear  on  the 
record,  otherwise  the  Judgment  pronounced  might  appear  no.  to  b*' 
trarranted  by  the  record. 

136.  The  Court  may  order  that  any  pleading,  P*^^'^''^^i'^j;jJ5^(."^ 
or  affidavit,  or  any  part  of  a  pleading,  petition  or  affi- d»iou»nini. 
davit,  which  is  soandalons,  be  taken  off  the  file,  or  may  expunBed. 
direct  the  scandalous  matter  to  be  expunged.    C.R.  20(>. 

TaltPn  from  Chy.  O.  69. 

SeandaL— This   Uulr  enables   the   Court,   at   the    hearing   of   any  Scandal, 
action  or  matter,  auA  spontr,  to  order  scandalous  matter  in  any  plead- 
ing;, petition  or  affidavit  to  be  taken  off  the  iilcs  or  expunged,  oi  to  do 
i^n  on  an  application  for  that  purpose  at  any  time  before  the  hearing. 


574 


ApplkAIInn 
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Ai  to  imndaloui  matter  In  a  plMittni;  ■««  alio  Rule  137. 

NotblDg  can  be  icandaloui  which  li  relevant:  pt-r  Cotton.  I. J, 
In  /'irttT  V.  Own.  8  Ch.   D.  <53;   Jont§  \.  Huntittffton.   ^  (liy.  (h 

117;    B- V.    W ,   31  Beav.   342;    MUHngton   v.   Lorina,  f,  q 

H,  D.  19ti;  and  the  teat  le,  whether  the  matter  aliened  to  br  iiraQd,, 
louR  would  be  admlHlble  In  evidence  to  ihew  the  truth  of  any  alie- 
nation which  li  material  with  reference  to  the  relief  prayed :  rHriiti> 
V.  ChrtitU;  L.  R.  8  Chy.  48B;  Catkin  v.  Vradock.  .1  t'h.  D.  r.i. 
The  Court  baa  power  to  itrlke  out  scandaloui  matter  from  an  afflda- 
vlt,  or  to  order  the  perion  who  haa  tiled  It  to  pay  the  coata  of  It,  on 
the  appllratioD  of  any  perion,  even  a  atranKer  to  the  action,  ur  m-i-. 
motu.  It  la  not  neceaaary  that  the  applicant  abould  be  the  Injiinu 
perion:  Vracknall  v.  Jan§on.  U  Ch.  D.  1:  MiddlvmuM  v.  Wtltvn.  L. 
R.  10  Chy.  230:  Sadlitr  v.  Smith,  7  V.  R.  409;  15  C.  L.  J.  52;  Oodihini 
V.  Parr.  24  L.  J.  Chy.  783, 

Where  proceedloga  are  ordered  to  be  taken  oft  the  (Ilea  It  U  said 
to  be  the  proper  practice  to  deitroy  tfaem:  tffti  v.  Hart-Dnvta,  I'ti  City. 
D.  471;  ard  guirn;  Is  not  the  proper  practice  to  aenl  them  up.  Other 
wlie  ihould  they  be  deatroyed,  and  the  order  be  lubiequently  rovemrd, 
they  could  not  be  rcatored  to  the  fliea.    See  alao  Hule  187. 

The  Court  haa  jurlidlctlon  to  order  In  any  proceeding,  fcrandaloiix 
matter  to  be  atruck  out;  tbua.  acandaloua  atatementa  In  a  bill  of  coHts 
were  ordered  to  be  struck  out:  Re  Miller  rf  miter.  Bl  L.  T,  853;  3?.  W 
R,  210;  W.  N.  1884.  234;  Braktne  v,  Oartahore,  18  Vea.  114. 

Aa  to  the  power  of  the  Court  to  atrlke  out  acandaloua  matter: 
see  Bright  v.  Mamer.  W.  N.  1878.  211;  Cracfcnall  v.  /anion,  U  Cb. 
D.  1;  and  aa  to  acandaloua  matter  In  affldavlta:  Warner  v.  Uout'i. 
\V.  N.  1881.  69;  Kcnrick  v.  KenHck,  12  W.  R.  3S6;  Badlier  v.  Smith 
7  P.  R.  409:  BUike  \.  Albion  L.  A.  Co..  24  W.  R.  677. 
^oits  of  The  coita  of  the  motion  are  aa  between  aoUeltor  and  client:  Kx 

loiion.  parte  Thorp,  1  Vea.  394;  Ex  parte  Porter,  2  M.  &  Ayr.  220;  Ex  ptirf. 

Simpson,  15  Vea.  476,  and  both  the  party  and  his  solicitor  concerD<>d 
are  liable  to  be  ordered  to  pay  coata  of  an  application:  lb.;  Rattro}/ 
V.  George,  16  Vea.  232,  and  aee  Bishop  v.  WiUi$.  5  Beav.  83;  Anon..  4 
P.  R.  242,  Aa  to  the  disallowance  of  the  coata  of  unnecessary  matter 
in  pleadings  and  affidavits :  see  Rule  670. 

roiixKy  Proltslfv.— Although  there  Is  no  Rule  specially  giving  the  Court 

power  to  take  pleadings  or  affldavlta  off  the  flies  for  prolixity,  tt  haa 
nevertheless  an  inherent  power  to  do  so:  Hill  v.  Hart-Davia,  26  Cb.  D 
470;  and  pleadings  may  also  be  ordered  to  be  atmck  out  for  prolixity: 
Marah  v.  Pontcfract.  W.  N.  1876.  7;  1  Charl.  Ch.  Ca.  66;  Davy  v.  Oarrrtt. 
7  Cb.  D.  473;  or  amended  by  striking  out  the  prolix  matter:  Brock  v. 
Tew.  18  P.  R.  30. 

mpcrtiiK'nce.  ImpartlMemae. — The  Court  has  also  Jurisdiction  to  order  plead- 
ings, petitions,  or  affidavits,  containing  matter  which  Is  Impertinent, 
i.e.,  Irrelevant,  to  be  taken  off  the  flies,  or  amended  by  striking  out 
the  offending  matter. 


pJeidin's'"'*  137.  Any  pleading:  which  may  tend  to  prejudice,  eiii- 
Imrrass,  or  delay  the  fair  trial  of  the  action  may  lie 
struck  out  or  amended.    C.R.  2fl8. 

See  Eng.  (18831  R.  309. 

As  to  striking  out  scandalous  matter:  see  Rule  136  and  notes. 
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ApfUMttoa  •!  tlw   0»»«»lto   Fwtjr,— Apart   from   the   Hutra    the  i,„^„per..r 

I'ourt  bu  Inherent  Jurlvdlctlon  to  itrlkfl  out  a  defenc«  as  frivoloai.  rnii>«rTM*iiiv 
veiatlow.  and  an  abuM  of  the  procedure.  >'  tf..  where  It  attempt*  to  (•'•••J"'!' 
r«-tr7.  tn  another  fornix  a  queitlon  already  decided  asalnit  the  defen- 
,\aat'  Kriihft  v.  ait-Urath.  M  App.  Caa.  46Ij;  nee  also  Hule  124. 

A>i  rule,  the  only  groundi  for  strtklnx  out  pleadtnai  nre  that  they 
are  either  ID  embarranlng,  12)  acandaloue,  or  13)  tending  to  pre- 
judice or  delay:  Wyan  v.  fUh.  10  I».  R,  187.  192;  but  In  Chamberlain 
\.  Chamberlin.  11  P.  R.  501,  It  waa  held  that  a  defence  which  wait 
wboliy  Inapplicable,  might  be  struck  out,  though  neither  erandaloue. 
Dor  tending  to  prejudice,  embarraii,  or  delay;  and  see  (llaMt  s.  Orant. 
n  p.  R  480;  w  alio  a  pleading  tendering  no  lisue,  and  ronlalnlng 
unDKeiury  matter:  Brock  v.  Tvu>.  18  P.  R.  30;  a  defence  alleging  want 
of  notice  nf  action,  where  defendant!  were  not  entitled  to  notice  of 
Ktlon: SIrVorthy  v.  1V«pra.  16  P  R.  416;  and  an  allegation  In  a 
defence  to  an  action  by  a  person  of  un.  lund  mtnd.  aulng  by  hla  next 
frlrad.  that  the  plaintiff  wai  not  In  tact  of  unsound  mind,  was  struck 
out:  Hiihmond  v.  Bninaon.  1914.  1  Ch.  968;  110  L.  T.  76:i.  Pleadlugn 
irll)  not  necessarily  be  struck  out  berause  they  are  InronKlstpnt :  /^ 
Vorffitn.  35  Ch.  D.  491!;  but  where  the  plalnlifT  asked  for  an  Injunction 
ind  damages,  and  recovery  of  posieeslon.  It  was  held  that  such  rialme 
were  Inconsistent  and  embarrassing,  and  the  plalnttfT,  though  granted 
in  lD}anction,  wa*  refused  costs  i  Evan*  v.  Davit,  21  W.  R.  28!!, 

Ao  embarrassing  pleading  baa  been  defined  as  one  tn  which  matter  onkpu:  -t 
U  pleaded  which  the  party  U  not  entitled  to  make  use  of:  Heugh  v.  "^"  X'" 
Chamberlain.  26  W.  R.  742;  W.  N.  1877.  128;   fl(ra(/ord  t.  Gordon.  H  piMjrto 
PR.  407;  or  to  prove:  Durpea  v.  Kaufman.  21  O.  L.  R.  161:  e,g,.  In  an  "'ik*  out, 
utlsn  to  enforce  a  contract  for  the  sale  of  a  patent  without  warranty, 
a  defence  putting  In  Issue  the  validity  of  the  patent:  Liardvt  v.  Ham- 
mond EledHc  Light.  31  W.  R.  710;  W.  N.  1883,  96;  allegations  respect- 
Inf  matters  compromised  In  a  former  suit,  and  which  therefore  could 
not  be  re-lltlgated:  KnottUt  v.  Kobertt,  38  Ch.  D.  263;  Reichel  v.  Ma- 
gmth.  tupra:  or  an  allegation  or  claim  that  the  action  should  be 
treated  aa  supplemental  to  another  action:   Nitrate  8ecuntie$  v.  Wil- 
llami,  106  L.  T.  730;  or  where  Inconsistent  relief  Is  claimed,  '.p..  pay- 
ment under  an  agreement,  damages  for  Its  breach,  and  rescission  of 
tbe  agreement:  Orice  v.  Bartram,  3  O.  W.  N.  178. 

A  pleading  not  drawn  according  to  the  Rulra  respecting  pleadings 
Is  embarrassing:  see  notes  to  Rulr$  141,  rt  acg. 

As  a  general  rule,  a  pleading  should  not  be  set  aside  on  summary 
application  unless  plainly  frivolous,  or  Indefensible.  Formerly  the 
party  was  left  to  demur,  and  even  though  the  ptpr\dlng  appeared 
robe  demurrable,  that  was  not  a  aufflclent  reason  for  htrlklng  It  out: 
QIasa  V.  Grant.  \2  P.  R.  480;  Stratford  v.  Gordon.  14  P.  R.  407;  Dahy 
V,  fij/rnc.  iTt  P.  R.  4;  now.  howover.  that  demurrers  are  abolished,  It 
would  seem  to  be  proper  to  move  under  ffulf  124,  In  cases  where  that 
Jfulf  is  applicable. 

A  motion  to  strike  out  a  reply  on  the  ground  of  Its  being  a 
departure  from  the  statement  of  claim  waa  refused:  McLaughlin  v. 
i'.5ir  Erir  d  DrtroU  Ry..  2  O.  L.  R.  151 ;  and  see  Broiihy  v,  Hotfnl  Vic- 
toria I.  1.  Co.,  2  O.  L.  R.  erji. 

Where  allegations  are  properly  pleadable  under  Rule  141.  the  Court 
bM  no  power  to  strike  out  the  paragraph  containing  them,   unless 
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■candslous,  or  tending  to  prejudice,  emborraw  or  delay,  wttbln  the 
meaning  of  the  present  Rule:  MiUington  v.  Loring,  6  Q.  B.  D.  190. 

The  whole  of  a  pleading  may  be  struck  out;  a  statement  of  claim: 
Caahin  v.  Cradock.  3  Ch.  D.  376;  Ker  v.  Williama,  W.  N.  188G.  K. 
a  defence:  Preston  v.  Lamont,  1  Ex.  D.  361;  ^r  a  reply:  WUUnmion 
V.  L.  A  y.  W.  Ry.  Co..  12  Ch.  D.  787.  See  also  QoMinff  v.  Wharton 
Haltworka  Co.,  1  Q.  B.  D.  374;  W.  N.  1876,  40;  2  Charl.  Ch.  Ca.  40. 
and  Harria  v.  Oamblc,  6  Ch.  D.  748;  AttyrQen.  v.  L.  d  lY.  W.  Hy.  Co.. 
1892,  3  Ch.  274;  2  R.  84. 

In  Finch  T.  The  Guardiana  of  York  Union.  35  L.  T.  360,  a  motion 
to  strike  out  the  whole  statement  of  defence  was  held  to  be  mis- 
conceived, as  the  defence  was  not  so  frivolous  as  to  Justify  Us  being 
set  aside.  In  Weir  v.  Bamctt,  W.  N.  1876,  258;  1  Charl.  Ch.  Ca.  93. 
a  defendant  applied  to  compel  the  plaintiff  to  amend,  in  an  artlon 
for  false  representations  in  regard  to  debentures,  stated  to  have  been 
made  In  a  latter  and  prospectus,  and  Huddleston.  B.,  refused  to 
order  an  amendment  of  the  claim,  so  as  to  shew  which  of  the  false 
representations  were  in  the  letter,  and  which  in  the  prospectus. 

The  power  to  strike  out  is  not  exercised  so  as  to  enable  one  party 
to  dictate  to  the  other  how  he  should  plead:  Rolfe  v.  Maclaren,  J 
Ch.  D,  106,  108;  but  portions  of  pleadings  have  been  struck  out 
which  are  not  in  accordance  with  Rule  141;  e.g..  where  they  ccn- 
talned  Irrelevant  allegations  of  fraud,  to  the  effect  that  In  transactions 
other  than  the  one  in  question  the  defendants  had  been  guilty  of 
fraud:  Blake  v.  Albion  L.  I.  Co.,  35  L.  T.  269;  Mcnhinick  v.  Turner.  W. 
N.  1876.  55;  2  Charl.  Ch.  Ca.  42;  Immaterial  facts  set  out  with  pro- 
lixity: Davy  V.  Garrett.  7  Ch.  D.  473;  Brock  v.  Tew,  18  P.  R.  3ti; 
admissions,  Aakew  v.  y.  E.  Ry.  Co..  W.  N.  1875,  238;  1  Charl  Cli. 
Ca.  90;  Davy  v.  Garrett,  supra;  evidence:  Jones  v.  Turner.  W.  N. 
1875,  239;  1  Charl.  Ch.  Ca.  91;  Cole  v.  Can.  Pacific  Ry.  Co.,  19  P. 
R.  104;  Gloster  v.  Toronto  Electric  Light  Co,.  4  O,  W.  R.  532;  Prince 
V.  Toronto  Ry.  Co..  5  O.  W.  R.  88;  Fcarnaide  v.  Morris.  2  O.  W.  N.  07'  , 
scandalous  statements  which  were  immaterial:  Duncan  v.  Yerekcr.  > 
N.  1876,  64;  2  Charl.  Ch.  Ca.  44:  see  Cracknall  v.  Janson.  11  Ch.  D.  1; 
SadUer  v.  Smith.  7  P.  R.  409;  Christie  v.  ChHstie,  L.  R.  8  Chy.  499; 
Wood  v.  Earl  Durham,  21  Q.  B.  D.  501;  and  notes  to  Rule  t"6:  but 
nothing  is  scandalous  that  Is  relevant  to  the  merits:  see  Fishrr  v. 
Owen,  8  Ch.  D.  653,  and  other  cases  In  note  to  Rule  136;  Whitney  v. 
Moignard.  24  Q.  B.  D.  630;  Dan.  Prac,  5th  ed.,  290.  Oeneral  state- 
ments of  title  may  be  struck  out:  Philipps  v.  Philipps,  4  Q.  B.  D.  127; 
Riddill  V.  Strathmore.  31  Sol.  Jour.  183;  Rule  155;  allegations  so  prolix 
as  to  be  obscure:  Harsh  v.  pontefract,  W.  N.  1876,  6:  1  Charl.  Ch.  Ca. 
66;  see  also  Hill  v,  Hart'Davis,  26  Ch.  D.  470;  and  unnecessary  details 
though  not  amounting  to  statements  of  evidence:  Aderis  v.  Thrigir]). 
\V.  N.  1876.  56;  2  Charl.  Ch.  Ca.  43;  paragraphs  pleaded  to  a  hypo- 
thetical case  which  might  never  arise,  and  could  only  arise  on  an 
amended  claim:  Fulford  v.  Wallace.  1  O.  L.  R.  278. 

Paragraphs  In  a  statement  of  claim  tendering  an  Immaterial  issue: 
'.g..  In  a  claim  for  damages  caused  by  a  defect  In  a  machine,  an 
allegation  in  the  statement  of  claim  that  defendants  were  Insured 
against  such  accidents  was  struck  out  as  being  immaterial,  and  era- 
barrasBing:  Flynn  v.  Industrial  Exhibition,  etc..  6  O.  L.  R.  63.'-;  see 
also  Prince  v.  Toronto  Ry.  Co..  5  O.  W.  R.  88;  and  Hay  v.  Binghim. 
5  O.  I-.  R.  224;  or  In  a  statement  of  defence  which  raised  no  Issue,  or 
only  one  that  is  Immaterial:    Webb  v.  Hamilton   Catarnct  Poiirr  Co.- 
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-  0  L.  R  607:  Xitmtt!  Securilins  v.  t^illtamf,  tupra,  p.  575;  Richmond  Bnto  «7. 
,'.  Britm.  1914,  1  Ch.  198;  110  U  T.  763. 

In  Hunttf  y.  Oatkm,   1905,  2  Ch.  C5(i;   93   I,.  T.  785,   parU  of  a  ^["""y 
italement  of  claim  were  atrnck  out,  and  a  certlfloate  of  lij  pendent  """"  ""• 
tu  vacated,  aa  l)elng  an  abuae  ol  the  proceaa  of  the  Court;  hut  on  an 
aDpeal  by  the  plalntlH,  the  Court  ot  Appeal  aet  aalde  the  writ,  but 
jlve  the  plalntltt  leave  to  laaue  a  new  writ,  properly  Iramed. 

In  an  action  (or  seduction,  a  paragraph  ot  the  statement  ot  claim 
sUeBed  that  the  defendant  administered  noxioua  drugs  to  the  plain- 
iirs  daughter,  it  was  held  that  the  paragraph  could  not  be  struck 
oat  aa  disclosing  a  felony  for  which  the  defendant  ought  to  have 
been  prosecuted,  inaamuoh  aa  the  plaintiff  was  not  the  person  upon 
whiHi  the  felonlona  act  was  committed,  and  had  no  duly  to  prose- 
,nt«-  ipplel»  V.  Pran»Hn,  17  Q.  B.  D.  98;  but  see  Umith  r.  Sclutyn,  137 
I  T  Jour.  7,  where  the  anion  was  stayed;  and  Vincent  v.  Sprague. 
iV  C.  q.  B.  J83;  BroKn  v.  Oolb*,  7  11.  C.  Q.  B.  16(1;  Wolj»  v.  yattraaa. 
19C.  P.  46S;  Wnitoliij  V.  RoWrnoB,  20  C.  P.  255;  but  see  E.  v.  F.,  10 
0.  U  H.  489;  11  O.  L.  R.  582. 

A  paragraph  In  the  prayer  for  relief  will  be  rarely  strucli  out: 
Duryea  v.  Kaufman,  21  O.  L.  R.  162. 

AUegaUona  in  the  statement  of  claim  may  be  atruck  out  where  *S;«"^'»;: 
thev  have  been  abandoned  by  the  reply:   Brooking  v.  Maudaley,  bi  b,„ 
L,T.343.  "■'•'^°"' 

For  cases  where  several  plaintiffs  and  defendants  are  Joined,  and  f,'™*,Vl' 
caujes  of  action  alleged  which  can  not  be  aet  up  In  one  action;  see  „tta  ^^^ 
notes  to  RuJea  66  and  67.  joined. 

In  an  action  to  restrain  a  breach  of  contract  in  restraint  ot  trade. 
It  was  held  to  be  embarrassing  to  claim  both  an  injunction  and  liQui- 
dated  damages,  but,  the  point  not  having  been  taken  until  the  bear- 
ing. It  was  held  that  the  plaintiff  should  elect:  Grant  v.  Harrison,  69 
L  T.  307. 

Where  a  statement  ot  claim  tor  libel  set  out  the  whole  article 
complained  of,  the  Court  refused  to  strike  out  any  part  ot  it  as  em- 
barrassing: Hat  V.  Bingham,  5  O.  L.  R.  224;  but  where  a  plaintiff 
let  np  a  breach  of  23  different  patents  he  was  ordered  to  limit  his 
claim  to  any  three  of  them:  Baccharin  Co.  v.  Wild,  1903,  1  Oh.  410; 
18  L  T.  101. 

In  an  action  tor  slander,  where  there  was  a  denial  ot  the  speaking  !>•'»«•. 
ot  the  words  alleged,  a  paragraph  of  the  defence,  admitting  the  speaV- 
ln«  ot  other  words  (setting  out  the  defendant's  version  ot  what  he 
bad  said),  and  saying  that  they  were  true,  was  struck  out  aa  em- 
barrassing; Raaaam  v.  Budge,  1893,  1  Q.  B.  571;  5  R.  336;  68  L.  T. 
717;  Fullord  v.  Walloc-c,  1  O  U  H.  278. 

A  defence  separating  a  libel.  a-,id  Justifying  as  to  part,  without 
leaving  it  clear  what  part  was  Justified,  was  struck  out  as  embarrass- 
inf:  Fleming  v.  Dolar.  23  Q.  B.  D.  388;  so  also  a  defence  setting 
np  that  an  alleged  libel  was  fair  comment,  without  setting  out  the 
lactB  on  which  it  was  alleged  to  be  a  fair  comment:  Prow's  Hctt  Coal 
Co.  V.  Bel!,  4  O.  L.  R.  660. 

A  iilea  denying  liability  Is  not  embarrassing  by  being  Joined  with 
a  plea  ot  tender  before  action,  and  payment  Into  Court:  Davia  v. 
y<itional  Inaurancr  Co.  of  Ireland.  16  P.  R.  116. 
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Reaaons  pleaded  to  sbew  wbj  an  act,  said  to  be  ultra  vtrea.  was 
not  ultra  vires,  were  held  not  to  be  Irrelerant  or  embairaaBlng,  and  a 
matter  alleged  as  a  reason  should  not  be  struck  out  because  It  Is  ^ 
bad  reason;  Tomkinaon  v,  S.  E.  Kv-  Co,,  Wl  L.  T.  358. 

A  defence  in  a  td,  fa.  action,  which  mt(bt  have  been  pleaded  as 
a  defence  to  the  orlclnal  action,  was  struck  out;  STiavPr  v.  coUrtn 
16  P.  ;..  27!. 

Where  a  defendant  pleaded  that  a  sum  paid  by  him  Into  Court  as 
security  for  costs,  was  a  satisfaction  of  the  plaintiff's  claim,  tbe 
defence  was  struck  out:  MendeU  v.  Oihttm,  7  O.  L.  R.  611. 

Where  a  pleadlni  Is  defective  In  not  contalnl&ff  all  tbe  allegations 
necessary  to  show  a  case  for  relief,  or  a  defence,  the  pleading  may, 
for  that  reason,  be  embarrassing,  and,  where  the  defects  can  be  8m> 
piled.  It  will  In  general  be  proper  to  move  to  strike  out  the  pleadiag 
or  paragraph,  thus,  where  In  a  claim  by  a  simple  contract  creditor  be 
omits  to  state  that  he  sues  on  behalf  of  all  creditors  to  set  aside  a 
conveyance  as  fraudulent  against  creditors,  the  objection  should  be 
raised  by  motion  under  this  Rule;  see  Bmne  v.  Duckett,  3  Ont.  370 
So  where  a  claim  tor  ejectment  alleged  that  prior  to  1874  defendant 
was  tenant  and  had  paid  rent,  but  since  1874  bad  not  paid  rent,  11 
was  held  to  be  embarrassing  as  not  showing  any  subsisting  tenancy: 
ifolloy  V.  Lraert,  12  L.  H.  Ir.  39;  see  also  Sowley  v.  Latan  10  L  R 
Ir.  9. 

Where  pleadings  are  soch  as  should  be  struck  out,  they  ought  to 
be  struck  out  by  the  Judge,  and  not  be  left  to  be  dealt  with  as  a 
question  of  costs:  Walton  v.  Rcdwell,  3  Ch.  D.  380. 

Ordinarily,  Instead  of  altogether  striking  out  a  pleading,  or  part 
of  a  pleading,  the  party  whose  pleading  Is  defective  will  be  given 
an  opportunity  to  amend:  Moorhoute  v.  Colvme,  W.  N.  1876  12  l 
Charl.  Ch.  Ca.  95;  Anon.,  W.  N.  1876,  24;  2  Charl.  Oh.  Ca.  39. 

Where  a  pleading  is  obscure,  instead  of  striking  It  out.  It  may  be 
ordered  to  be  amended  so  as  to  make  It  dear  to  the  opposite  parly: 
Drvin  V,  Hmith.  17  P.  R  5»t;  Johiaoa  v.  Stafford,  38  C.  L.  J.  433; 
and  see  Rule  138.  So  with  an  allegation  Improperly  made  as  .1  distinct 
cause  of  action,  but  which  might  be  properly  pleaded  as  an  aggravation 
of  damages:  Agar  v.  Escott,  8  0.  L.  R.  177. 

An  amendment  which  will  Injuriously  alter  the  rights  which  the 
parties  would  have.  If  there  were  no  amendment,  will  not  be  allowed : 
WeWoti  V.  Weal  19  <J.  B.  D.  394;  Button  v.  FemyhouDh.  61  L.  T 
722 :  e.g.,  an  amendment  for  the  purpose  of  setting  up  a  claim,  vihlcb. 
since  the  issue  of  the  writ,  has  been  barred  by  the  Statute  of  Limi- 
tations: Wcldon  V.  Ni-al.  lupra;  Lancaater  v.  Jfojj,  15  T.  L.  R.  4T6. 

Matters  improperly  Introduced  by  amendment  may  be  struck  out. 
e.g.,  an  amendment  adding  claims  tor  assault,  and  false  Imprisonment. 
wLlch  would  be  harred  by  the  Statute  of  Limitations,  if  mode  by  a 
new  writ,  was  struck  out:  nrcldon  v,  Neal,  lupra. 

In  He«(ell  V.  Slewiird,  W.  N.  1875,  249,  paragraphs  improperly  In- 
troduced Into  a  statement  of  defence  by  amendment  were  struck  out. 

As  to  striking  out  a  pleading  as  shewing  no  reasonable  cause  of 
action,  or  answer,  or  as  being  frivolous,  or  vexatious:  see  Rule  121. 
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In  view  of  U*  dUference  between  the  Snsiliih  and  Ontaxlo  ayitems 
u  to  ftdmlMlou  taee  Rule  144),  cautloa  will  be  necetury  In  apply- 
ing tbe  Bnslittk  autJU>riiiet  on  the  subject  of  striking  out  embarras- 
slos  pleadincs.  '^'he  EngtiBh  Rules  require  a  party  to  deal  speci- 
flcally  wltli  the  allegations  in  the  previous  pleading,  and  to  deny 
sucb  allegations  as  he  Is  not  prepared  to  admit;  but  where,  as  under 
the  Ontario  system,  a  party  is  not  so  bound  to  make  deni&ls,  he 
might  not,  In  framing  his  pleading,  be  embarrassed  by  an  Impri^Mr 
ytesdtng,  thoueh  be  might  be  prejudiced  if  irrelevant  statements  of 
fact  in  sQch  a  pleading  were  allowed  to  go  before  a  Jur/;  but,  even  in 
En^nd,  In  an  action  to  establish  a  right  of  way.  where  the  defence 
neither  admitted  nor  dented  the  alleged  rlsht  of  way,  an  api)li(  'tion  to 
strttw  it  oot,  as  embarrasHing.  was  rcfnsail:  Thornhitl  v.  W^t/cM. 
mi,  t  Cb.  4fl4:    109  L.  T.   148. 

The  striking  out  of  pleadings  is  in  the  discretion  of  the  Judge ; 
osd,  as  a  general  rule,  an  appeal  from  bis  order  will  not  be  enter- 
tained, unless  a  question  of  principle  Is  involved:  see  Qolding  v. 
FAarfon  SnUxcorki  Co.,  1  Q.  B.  D.  374;  Watson  v.  Hodwell,  3  Cb.  D. 
S80;  Bsjfon  v,  Tobin,  10  Ch.  D.  558,  565;  He  Martin,  Hunt  v,  Cham- 
Bcri.  20  Ch.  D.  365.  Such  an  appeal  was  entertained  in  Davy  v.  Oar- 
reft,  7  Ch.  D.  473;  Knou-Ics  v.  Roberts.  38  Ch.  D.  263;  see  also  Laird 
V.  firifffi,  19  Cb.  D.  22;  Pcterkin  v.  McFarlane.  4  Ont.  App.  25. 

On  this  subject,  see  also  notes  to  sec.  16  (/).  supra,  p.  42  et  acq. 

trader  this  Ruic  the  Master  In  Chambers,  or  Local  Judge,  or  Master. 
has  no  power  to  strike  out  for  Impertinence,  interrogatories  which 
huve  been  delivered  for  the  examination  of  a  wUuese  under  commis- 
sion: Williams  V.  Corby,  8  P.  R.  83. 

Pot  form  of  notice  of  motion,  see  H.  ft  L.  Forms,  Nos.  412-416. 

138.  A  further  and  better  statement  of  the  nature  of  p»'t'^=^"'»" 
the  claim  or  defence,  or  further  and  better  particulars  ord^wd. 
of  any  matter  stated  in  any  pleading  or  special  endorse- 
rneut.  may  in  all  cases  be  ordered.    C.R.  299. 

SeeEng.  (18B3)  R.  203. 

See  Dryden  V.  Smith  (2).  17  P.  R.  505,  In  note  to  Rule  141,  infra, 
p,  592. 

Until  this  Rule  the  practice  In  Ontario  as  to  ordering  particulars  PmUcuUm 
depended  upon  the  inherent  jurisdiction  of  the  Court  to  prevent  ^'p'*"'"''- 
lujastice,  no  Rules  on  the  subject  having  been  adopted:  Queen  Vic- 
toria Park,  etc.,  v.  ffotcard,  13  P.  R.  14.  This  Rule  has,  however. 
made  no  substantial  change  In  the  practice.  The  principle  upon 
which  particulars  were  ordered  In  Ontario,  even  before  this  Rule,  has 
been  the  same  as  in  England,  viz.:  to  prevent  surprise  and  embar- 
raasment  at  the  trial,  and  to  lessen  expense  of  evidence:  Mason  v. 
Vancamp,  14  P.  R.  296;  Speddlng  v.  Pitzpatrick.  38  Ch.  D.  410. 

"As  a  general  rule,  applications  for  pardculars  are  to  be  made 
before  the  applicant  has  pleaded  over.  Particulars  are  ordered  with 
reference  to  pleading,  and  are  distinguished  from  examination  for 
discovery,  which  Is  to  get  at  the  knowledge  of  the  adverse  litigant 
■  ■  ■  Particulars  are  ordered  primarily  with  a  view  to  have  the  prior 
pleading  made  sufHcIently  distinct  to  enable  the  applicant  to  frame 
Ws  answer  thereto  properly,"  per  Boyd,  C:  Smith  v.  Boyd,  17  P.  K. 
m,  at  p.  467. 
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IIUL18  OF  COrBT. 

Z>em«n4lBB  rTtlixUn  flpffrrf  applying  for  pMttoularH  a  wrir 
ten  demand  for  the  partleultrR  desired  ebould,  In  gmtoral,  be  maili'. 
so  as  to  confine  any  subsequent  motion  to  such  paHlcuUre  as  are 
refused. 

Where  a  party  complleB  with  a  demand  for  particulars  of  hU  plead- 
ing, he  will  be  restricted  at  the  trial  to  the  particulars  given  without 
any  order  for  that  purimse ;  Young  \:  Erie  tf  Huron  Ry.  Co..  17  P.  R.  4. 

Particulars  given  In  compliance  with  a  written  demand,  or  nn 
order,  should  be  given  In  writing;  an  oral  statement  of  them  will 
not  be  sufflclent:  Ryan  v.  Donovan,  16  C.  L.  T.  71  (N.  W.  T.). 

AypUaatlea  for  Partievlan.— The  applicant  should  prove  the 
previous  demand,  If  any,  and  the  non-compliance  with  it,  aod  should 
shew  by  affidavit  the  need  for  particulars;  Robvrtu  v.  Owen,  6  T.  L.  R. 
172;  Sachs  v.  Speilman,  37  Ch.  D.  303-305,  unless  it  is  clear  from  the 
pleading  that  particulars  of  general  allegations  there  made  must 
be  necessary,  in  which  case  a  motion  to  strike  out  the  pleading  am 
embarrassing,  or  to  compel  its  amendment  by  setting  out  particulars, 
will  often  be  proper. 

In  Kohfreitsch  v.  Mclntyre.  \9  C.  L.  J.  116;  3  C.  L.  T.  17:!;  It 
was  held  by  Mr.  Dalton,  in  Chambers,  that,  in  a  case  where  formerly 
a  party  would  have  been  entitled  to  particulars  of  a  pleading,  the 
proper  course  will  In  general  be  to  move  to  compel  an  amendment 
of  the  pleading  so  as  to  state  the  particulars  required.  In  that  casu 
the  defence  was  that  a  note  sued  on  had  been  obtained  by  fraud,  (wa 
to  pleading  which,  see  Rule  143),  and  the  defence  was  ordered  to  b^ 
amended  so  as  to  state  the  circumstances  of  the  fraud:  see  Wniiinfj- 
ford  v.  Mutual  8oc..  5  App.  Cas.  685;  Bchomberp  v.  ZoebelU,  W,  N. 
1876,  106;  2  Charl.  Ch.  Ca.  36;  in  such  a  case  particulars  have  some- 
times been  ordered:  see  Batton  v.  Bradshaw,  8  L.  R.  Ir.  30;  Appleman 
v.  Appleman,  12  P.  R.  138.  A  like  order  would  seem  to  be  proper  where 
Justification  Is  pleaded  in  general  terms  in  an  action  for  libel:  see 
Corcoran  \.  Robb.  8  P.  R,  49;  or  an  action  for  wrongful  dismissal:  spe 
Sounder*  v.  Jones.  7  Ch.  i>.  435.  448;  Crabbe  v.  HiCkson,  14  P.  R.  42; 
or  in  such  a  case  as  Palmer  v.  Palmer,  1892,  1  Q.  B.  319,  where  a 
statement  of  claim  alleged  merely  that  plaintiff  was  entitled  to  pos- 
session of  latid  as  heir-at-law  of  B..  who  died  seised  In  fee  and  in 
possession,  and  the  plaintiff  was  ordered  to  give  particulars  of  the 
relationship  relied  on  as  constituting  him  the  heir. 

There  may,  however,  be  cases  in  which  a  general  allegation  may  be 
allowed  In  the  pleading  to  avoid  prolixity,  leaving  the  opposite  purty 
to  apply  for  particulars  If  necessary:  see  The  Rory.  7  P.  D.  120, 
where  a  statement  of  claim,  claiming  damages  for  delivery  of  cargo 
In  a  damaged  condition,  alleged  that  the  damage  was  occasioned  by 
the  defective  condition  of  the  vessel,  or  by  the  negligence  or  breach 
of  duty  of  the  defendants:  see  also  Applemnn  v.  Applemnn.  VI  V.  K.  Ki^- 

Time  for  AppUoatfoa.— As  particulars  are  most  frequently  Ac 
sider  for  the  purpose  of  framinn  a  pleading  In  answer,  the  appllra- 
tton  should  be  made  before  the  applicant  pleads  over:  Hmith  v.  Jioufi. 
17  P.  R.  463,  467:  by  a  defendant  before  delivering  a  defenop:  sec 
Aufiustinus  V.  NvrinckT.  IB  Ch.  D.  7;  Blnckif'  v.  Osmnston.  28  Ch.  0 
123;  KeUy  v.  Martin.  6  O.  W.  R.  141;  and  by  a  plaintiff  before  deliver- 
ing his  r^ply,  or  amending  his  statement  of  claim.  Puttlnsr  In  a 
1  defence  l»  not  necessarily  a  waiver  of  the  right  to  particulars:    S-f'u 
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^.  speilmnn.  37  Ch.  D.  295;  58  L.  T.  102;  WatBon  v.  \orth  MitropoHtan 
CO.,  3  T.  L.  R.  273;  but  In  general.  In  the  abnenre  o(  B|)e<lal  clrcum- 
sfiiiMa.  particulare  will  not  be  ordered  after  the  cloBe  of  the  plead- 
iDgs:  Smith  v.  Boyd,  17  P.  R.  463;  see  H.  V.,  18  P.  R.  296;  and  Oourand 
V.  Fitzgerald,  37  W.  R.  55,  265.  Particulars  can  not,  at  that  staRe,  be 
required  for  the  purpose  of  pleading,  and  they  will  only  be  granted  for 
the  purposes  of  the  trial,  upon  affidavit  showing  that  they  are  neces- 
^ry:  Bank  of  Toronto  v.  Ins.  Co.  of  N.  A.,  18  P.  R.  27. 

Where  defendant  applied  before  defence  for  particulars  of  trans- 
actions  impeached,  the  'rcumstances  of  which  were  within  his  own 
knowledge,  and  not  that  of  the  plalntilf.  the  application  was  ordered 
to  sund  over  until  the  defence  was  put  in:  Sacha  v.  Sptilman,  suprfj; 
see  Re  Morgan.  35  Ch.  D.  500. 

Particulars  may  be  ordered  subject  to  the  party  required  to  deliver 
them  having  first  an  opportunity  to  examine  for  discovery:  Totcn»end 
V.  yorthern  Crown  Bank.  19  O.  L.  R.  489. 

Where  such  an  order  is  made,  it  should  iirovlde  that  the  party  to 
deliver  the  particulars  should  be  at  libRrty  to  examine  bis  opponent 
for  dist'overy,  and  that  the  particulars  should  be  delivered  within  a 
certain  time  after  discovery  has  been,  or  might  have  been  obtained : 
eee  lb. 

There  is  no  liard  and  fast  rule  as  to  the  class  of  cases  in  which 
particulars  will  be  ordered  to  be  delivered  before  discovery,  or  dis- 
covery to  be  given  beforo  particulars.  The  Court  will  look  at  the 
circumstances  of  each  case:  Waynes  M'Tthyr  Co.  v.  Radford,  1896. 
1  Ch.  29. 

Where  the  details  of  the  facts  pleaded  lie  in  the  Itnowledge  of  the 
party  asking  particulars,  particulars  should  not  be  ordered  before 
discovery  Is  given  by  the  party  asking  the  particulars:  fUms  v.  .Slater, 
10  C,  L.  T.  227;  Millar  v.  Hiirper.  38  Ch.  D.  110;  Sachs  v.  Speil- 
man.  supni;  Whyte  v.  Ahrens.  26  Ch.  D.  717;  Leitvh  v.  Ahhott.  31 
Ch.  D.  374;  Maxim  d  Co.  v.  yorilenfeldt.  1893,  S  Ch.  122;  Edelston 
\.  Rvssell.  57  L.  T.  927;  Waynrs  Merthur  Co.  v.  Kadford.  1896,  1  Ch. 
29;  but  see  Zierenherg  v.  Uihourhere.  1893,  2  Q.  B.  183,  an  action 
(or  libel. 

la  some  cases   all   the   particulars   required   may   be   obtained   l>y  Particuian 
examination  for  discovery:   see  Haundcrs  v.  Jones.  7  Ch.  I).  435;   p'^- by'e«mi 
[ilalned  in  Benhotc  v.  Low,  16  Ch.  D.  97;    Frost  v.  Brook:.   32   L.   T.  naijon. 
;;12;  Hill  V.  Wates.  L.  R.  9   C.   P.   688;    Blachford  v.   Green.  14  P.   R. 
42*;  Hall  V.  Bryce,  6  T.  L.  R.  344. 

Where  by  examination  for  discovery  the  defendant  had  obtained 
ihe  information  which  would  he  given  by  particulars,  particulars 
were  refused:  Qould  v.  Beattic,  11  P.  R,  329. 

Where  a  pleading  sets  up  that  a  deed  is  fraudulent  and  void  under 
//it  i'raudulvnt  Conviyamv  A<t  (R.  S.  O.  c.  lO-i),  particulars  of  the 
fraud  should  be  obtained  by  examination  for  discovery:  see  Pitp-ld  v. 
'luvst  (Nov.  Scot.).  18  C.  L.  T.  144. 

PsFUavlaTs— 0«n«Ml  FHnelplet.  —  Particulars  will  be  ordered  General 
Blvlng  information  to  prevent  the  opposite   pany   from  being  taken  S"\"h^/h 
by  suiprise  at  the  trial,  and  to  save  unnecessary  expense:    Spedding  particuiari 
V.  Fitzp<itrick,  38  Ch.  D.  41fl;   Turncock  v.  Sartoria,  ?.A  Sol.  Jour.  58;  "eorrterfd. 
NVicpor/,  rf.,  Co.  V.  Pnyntrr.  U  Cb.  D.  93;  Vrompton  v.  Anglo- American. 
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rtc.  'ii>  i'b.  D.  2H;\;  /AomjJtOH  BirM'-y.  31  W.  R.  J30;  but  not  such  an 
wH)  obllfe  a  ^rty  Co  disclose  the  *>vl<tence  upoa  whlcb  be  relka, 
</tieen  Victoriii  Park  Commi4aiont'r»  v.  Jfovord.  13  P,  R.  14;  (where 
defeadanta,  yleadlnif  thai  certain  lands*  were  Ordnance  Laodit,  wer.'  not 
ordered  to  give  partlculart*  of  tactM  and  means  by  whlcb,  and  the.  time 
at  whlcb,  the  Janda  so  became  Ordnance  Lands.  It  not  appearing  that 
the  defendants  bad  any  special  means  of  Information  not  oikd  lo 
the  plalntifTssi  ,  «»;«»  alio  Teinpvrlon  v.  Hussell.  9  T.  h.  R.  319;  On.  \. 
Torre,  S4  h.  T,  518,  519;  Haliaburi/  v.  Nugent.  9  P.  D.  2^.  The  drawing 
of  the  line  between  evidence,  and  particulars  of  facts  to  prevent  sur- 
prise, Is  often  difficult:  Briton  MedicaJ  v.  Britannia,  59  L.  T.  888; 
MoUona  Bank  v.  HaU,  5  O.  W.  R.  625. 

A  defendant  may  be  ordered  to  give  particulars  of  documents,  and 
of  the  transacttone  to  which  they  relate,  (but  not  of  their  contents) 
referred  to  In  his  pleadings,  though  he  has  In  an  affidavit  on  produr- 
tion  of  documents  effectually  claimed  for  thoge  documents  the  privi- 
lege  of  non-production:  Milhank  v.  Milhan} ,  1900,  1  Ch.  376;  S2  L. 
T.  68. 

A  party  is  entitled  to  have  the  opposite  party's  case  presented 
in  an  intelligible  form;  Harbord  v.  Jlfon*,  38  L.  T.  411;  Drydcn  v. 
Smith,  17  P.  R.  605;  and  If  the  charges  are  not  sufficiently  explicit, 
particulars  may  be  ordered:  see  Anon  .  W.  N.  1875.  20:;.  220;  or  an 
amendment  of  the  claim  may  be  applied  for:  8chomb«rp  v.  Zoet^f^lit. 
W.  N.  1876,  106;   2  Charl.  Ch.  Ca.  36. 

Particulars  compel  a  litigant  to  state  the  details  of  what  he  pleads, 
whether  he  himself  knows  the  (acts  or  not ;  discovery  dompels  him 
to  state  what  he  knows:   see  Tarnock  \.  Sortoris,  li.l  Sol.  Jour.  :.«. 

In  determining  what  particulars  may  be  demanded,  the  decisions 
under  the  English  practice  of  delivering  interrogatories  may  bp  use 
folly  referred  to.  These  shew  that  a  party  cannot  be  compeli'^d  tu 
disclose  the  details  of  his  evidenc,  as  contradistinguished  from  i> 
facts:  Eade  v.  Jacobs,  3  Ex.  D.  335;  explained  in  Atty.-Gen  v.  O'lskiH 
30  W.  R.  558;  Bidder  v.  Bridges.  29  Ch.  U  29;  Benbow  v.  Luir 
lo  Ch.  D.  93;  Re  Leigh.  liowcHffe  v.  Leigh,  C  Ch.  D.  256;  .Sht 
tcard  V.  Lord  Lonsdale.  5  (',  P.  D.  47;  42  1..  T.  172;  Commissioners 
of  Sriars  v,  (IJasse.  L.  R.  1".  Eq.  :W2:  Lister  \.  TUumpson,  7  i'.  1..  H. 
107;  or  matters  which  do  not  ptrtaln  to  the  questions  to  be  raisfd 
at  the  trial,  though  they  may  be  relevant  If  a  Judgment  is  obtained: 
Parker  v.  V>'rUs.  IS  Oh.  D.  477;  but  the  material  facts^  upon  whifh 
the  issues  In  the  case  will  be  raised  must  be  disclosed:  AAhh]i  v. 
Taylor,  38  L.  T.  44,  such  as.  in  an  action  for  dissolution  of  a  part- 
nership in  the  practice  of  surgeons,  occasions  when  the  defendant 
conducted  himself  in  such  a  way  as  to  make  it  Impossible  for  ilie' 
plaintiff  to  practice  rtith  him:  Lyon  v.  Tu^eddeU,  13  Ch.  D.  -m.'. ; 
and,  in  an  action  for  wrongful  di.smissal,  instances  of  misconduct  rt- 
lied  on  to  Justify  the  dismissal:  launders  v.  Jonea.  7  Ch.  D.  4:!"'; 
Crabbe  v.  Hicksott.  14  P.  R.  42;  and  In  an  action  for  false  imprison- 
ment, particulars  of  reasonable  and  probable  cause  were  ordered: 
areen  v.  Garbutt,  28  T.  L.  R.  "'>.  133  ^,.  T.  Jour.  330. 

Where  by  his  statement  of  claim,  the  plaintiff  sued  as  trustet  f"r 
A.    B.    "and    others."    upon    motion   by    defendant    he    was    orderwl 
to  amend   bla  statement   of  claim   by  striking   out   the   words   "and 
others,"    or    else    lo    give  particulars  to  defendant  of  such   "  ottiers 
wltliin  one  week.    Johnson  v.    Stafford,  33   C,    L.  J.   433. 
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Where  tb«  plaintiff  clftlmt  not  an  account  merely  but  a  definite  lum,  malt  191. 
ke  muit  itate  what  his  case  ta  In  detail,  either  In  the  pleadlnga  or 
bj  war  of  partlcalara:  Blaekie  v.  Otmaiton.  28  Ch.  D.  119. 

Where  a  F'Tty  Beeks  to  open  a  settled  account,  particulars  of  spe- 
cfflc  errora  relied  on  may  be  ordered:  Ontario  Lumber  Vo.  v.  Coofc. 
U  0.  L.  R.  111. 

Where  a  clalni  was  for  a  liquidated  sum  under  an  agreement  for 
■ervtcea  rendered,  and  money  dibburaed,  particulars  of  services  and 
dtsbaraementa  were  ordered:  Ounn  v.  Turkrr.  7  T.  L.  R.  L»80:  B«e  also 
sedffwlck  V.  Yedrat  SiiHino  Co.,  4  T.  L.  R.  17:  Hall  v.  «i/mon».  92  U  T. 
Jour.  337. 

See  also  notes  to  Rule  S3. 

As  to  partlculara  of  damages:  sw  Turnovk  v.  Sartori*.  XI  Sol.  Jour. 
58;  Blackford  v.  Qreen,  14  P.  R.  424. 

As  to  particulars  of  payment  Into  Court:  see  Rmce  v.  tHtw.  61»  L. 
T,  189;  Jamei  \.  Radnor,  6  T.  L.  R.  240. 

Where  particulars  of  money  dalms  can  be  Indorsed,  or  stated  In  the 
claim,  they  ought  to  be  ao:  see  per  Lush.  J.,  Anon„  W.  N.  1875. 
202;  1  Charl.  Ch.  Ca.  35.  If,  therefore,  sufflclont  partlculara  are  not 
^Ten,  the  coats  of  an  application  to  obtain  them  should  be  borne 
by  the  plaJntllf. 

In  libel  actions  the  following  rules  are  eatabliahed.  viz.,  that  where  P»rticuUr« 
a  defendant  raiaea  an  Imputation  of  misconduct  against  the  plaintiff,  i^"tionV 
the  plaintiff  ought  t*  be  enabled  to  go  to  trial  with  knowledge  of  the 
acts  which  It  la  alleged  fc#  has  committed,  and  upon  which  the  de- 
fendant ntends  t*  rply.  &a  Juartlfying  the  imputation;  and  if  the  par- 
ticulais  lefiulred  tm*>  such  aa  the  defendant  ought  to  give,  he  cannot 
refuse  to  do  so,  nw**^ly  on  the  ground  that  his  answer  will  disrioae 
the  names  of  wltne«M« :   Woolton  v.  Sinter,  1913.  3  K.  B.  499;  109  L. 


E^TuBirT"— ""-**  nrfarr      «ot      Ordered. — Particulars      will      not  Exftmi>1pi. 
be  ordered  where  the  ordering  of  them  will  embarrass  the  party  from  ^j''*^*,!.,^ 
whom  tbey  are  asked,  and  the  want  of  them  will  not  take  the  party  not  ordered 
asking  tliem  by  surprise,  &»  where  knowledge  of  Che  circumstances  of 
the  case  lies  with  the  party  asking  particulars;  see  Robert*  v.  Owen. 
fiT.  L.  R.  172;  Listf-r  v.  Thomjison.  7  T.  L.  R.  107;  Trnptrton  v.  Rusacll. 
CT,  L.  R.  :n9;  f^'cottinh  Ont..  •/<-..  ("').  v.  Toronto.  (Boyd.  C,  20th  Dfc. 
1897).  or  where  they  are  Immaterial,  as.   for  example,  in  an  action 
to  recover  certain  charRes,  where  the  defence  wa*.  that  they  were  un- 
reasonable and  excesalFP.   particulars  of  the   Items  objected   to  were 
refufied,  as  the  plaintiff  would   at  the  trial   have  to  prove  that  they 
werp   reasonable-    Jamt-s    v,    Radnor.   6    'i'.    L.    R.    24fl;    see   also    Cav 
V.  Torn-.  TA  h.  T.  515:   Otftft"M.t  v.  Aormnn.   2  T.   L.  R.  fi7fi:    or  where 
by  them  it  la  sought  to  havp  evidence  of  the  farts  disclosert.  and  not 
ibe  facis  fhemselv»»f  ■  see  cas*^.  supra,  p.  582, 

i*artitulars  of  the  fraud  lor  which  a  conveyance  was  impeached 
wer-  refused:   Pitfield       Glicat,  supra,  at  p.  581. 

Where  the  plalntifTi-  -lalm  was  not  a  merely  legal  demand  for  an 
asf-ertained  sum,  but  an  ^'qultable  rlalm,  which,  i:"  su'res?iful.  would 
only  lead  to  an  arrount  b^Ing  taken,  iind  particulars  were  not  necea* 
Bary  to  enable  defendant  i---^  frame  his  defence,  the  plaintiff  was  not 

ordered  to  f'lrniBh  them:   A    fustiinis  v    V.rin'Av.  U"  Vh.  n,   16. 
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■vlt  IN.  Wbere  a  plaintiff  wu  suing  for  an  account  by  aa  adminlitrator,  an 

order  requiring  him  to  give  partlvulari  of  the  property  u(  whUh 
be  required  an  account  wu  held  to  he  erroneoua,  and  waa  dlw  liurKi-d: 
Carr  \t  Andinon,  112  L.  T.  Jour.  214. 

Kxaini>]p>,  Fartlamlan  Ovd«nd.-~or  paymenti   wblcb   the   defendantx.  vktio 

wh^re  „.,,|.g  niortgageea  In  a  reileniptlon  artlon.  admitted   hnvlng   reipived, 

w"m  nrd"f<!  and  which  were  Involved  I.;  their  counter<lalni:  Kemp  v.  aoldbi-r<j.  3i! 
Ch.  D.  606;  56  L.  T.  i3ii.  'f  a  eum  for  which  credit  was  given  by  th< 
claim,  in  order  to  enable  defendant  to  frame  his  set-off  or  counte^ 
claim:  Ooddfn  v.  Cont^n.  5  C.  P.  U.  I";  W.  N.  1879.  190;  of  neRllKeot^. 
and  damages.  In  an  action  for  damages  for  injuries  caused  by  negll 
gent  driving:  O'Meara  v.  Stone.  W.  N.  1«84,  72;  27  Sol,  Jour.  309;  of 
genfral  allegations  of  tru&t,  and  breaches  thereof:  Ite  AnttUt;  V,  w. 
R.  567;  52  L.  T.  S72;  of  errors  In  progress  certiflcates.  tiiough  those 
were  the  result  of  information  derived  from  documents  prepared  for 
the  litigation  which  were  privileged:  Vm.  Pnc.  It.  v.  Conmef,  11  PR 
297:  of  itemci  alleged  to  be  false  entries,  ai.  '  '  the  nature  of  the  objec- 
tion to  each:  Newport  v.  Pnyntfr.  'M  Ch.  "  ^8;  of  false  and  fraudulent 
mlsreiireHentations:  f!cHgman  v.  Younp  '\  N.  1884,  93;  28  Sol,  Jour. 
411;  In  an  action  for  infringement  oi  .  iradc  mark,  of  "divers  inr 
sons"  alleged  to  have  been  deceived:  J-  :mphrira  v.  Taylor  Drug  Co.. 
39  Ch.  I).  693;  of  items  of  a  claim  In  respect  of  which  the  dcfendiini 
pays  money  Into  Court,  but  only  if  Ihe  trial  will  be  faclUtatPd  and 
neither  party  embarrassed:  Orient  Steam  Tiar.  Co.  v.  Onan  Manih 
tna.  Co..  34  W.  R.  442.  This  i-aae  waa  decided  under  Rule  -O:;.  o[ 
Eng.  Rules  of  1883.  providing  expressly  for  a  demand  of  partltiilnri.. 
and  order  therefor,  if  not  given  in  demand,  which  is  the  praoilre 
pursued  in  Ontario  without  spectel  Rule. 

In  an  action  for  goods  sold  and  delivered,  a  counter-claim  for 
damages  for  inferior  quality  was  set  up.  Particulars  of  the  damages 
claimed  were  ordered:  Anun..  W.  N.  1875,  220;  see  also  notes  to 
Hules  .13   (gt  aad  ill- 

Defendants  claiming  a  road  to  be  a  highway  by  dedication  were 
ordered,  if  they  relied  on  any  -clfic  arts  of  dedication  or  dt'.tiira 
ttons  of  Intention  to  dedicate,  wiietber  alone  or  jointly  with  user,  to 
give  the  nature  and  dates  of  the  acts  or  deilaratlons,  and  the  namr^ 
of  the  i)er8on8  by  whom  they  were  doiw  or  made:  Spc-lding  v.  I'itz 
patriek,  38   Ch.   D.   410. 

Alimony.  In  suits  for  alimony,   (he   fonwer   Chancery   practice   rttiuitci!   that 

the  various  atts  nC  violence,  oi  adultery,  relied  on,  ehould  b>  sei 
forth  specifically  in  the  bill,  that  the  defendant  might  have  notice  of 
them,  otherwise  no  evidence  of  surh  acts  could  be  given:  Ro'lman  v 
Rodman,  20  Gr.  42S.  440,  441.  This  is  in  at cordamc*'  with  the  present 
Rules  of  Pleading;  see  Brook  v.  Brook,  35  W.  R.  351;  57  h.  T.  4:':.: 
In  Itosenstadt  v.  Rotcmtadt,  9  P.  R.  311,  an  order  was  niadf  for 
delivery  of  particulars  of  acts  relied  on,  within  one  month,  and  cun 
fining  the  plaintiff's  evidence  to  such  acts:  and  though  In  that  cast-  It 
was  considered  convenient  to  order  particulars,  the  declHion  shews 
clearly  enough  that  the  plalntlfTs  statement  of  claim  was  not  prop- 
erly framed  to  enable  her  to  go  Into  evidence.  Particulars  wre 
ordered  by  names  of  servants  in  whose  presence  abusive  language 
wr^  alleged  to  have  been  used  by  plaintiff;  Bishop  v.  Bishop,  190!.  P. 
S2.i;    85  b.  T.  X73. 
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[n  an  lotion  under  7'»i-  rmal  Anlilmli  Art.  hy  iiiirtntu  for  the  WM  is«. 
dMth  of  a  ion  In  a  nllway  arrldent.  partliulnra  nt  the  aliened  null-  r,i,iAr.i 
tenet  rauainf  the  deatM    were   refuaed.   and   nlao  partlrulara   of  the  d*nu  Act. 
dMiate  claimed:   Jlfiili<'ii«'i  v.  (Mn.  Put:  Ru..  r.  o.  W.  N.  779;  and  aee 
i»tn.  p.  '■ST. 

In  an  action  for  wrongful  dismlaaal.  the  plalnllft  la  entlllid  to  a  J"^,;.';) 
lilt  of  the  apeclllc  acta  which  defendant  la  aware  of.  and  on  which 
ht  propoaea  to  rely  aa  Juatlfylnis  dlamlaaal.  and  If  further  facta  are 
ilurwarda  diacoyerod.  parllculara  of  them  ahould  alao  be  furnUhod 
baton  trial:  Cmhbe  v.  Mi.kion.  U  P.  R.  «;  NomidiT.  v.  Jonet.  7 
Oh.  D.  4M;  Scoll  V.  McKherry,  3  O.  L.  R.  252. 

In  an  action  for  mallcloua  proaecutlon  defendant  waa  not  ordered  M;|,i;;';j'^„ 
to  five  partlculnra  of  what  he  relied  on  In  aupport  of  an  allegation  ' 
of  leaaonable  and  probable  cauac.  In  the  absence  of  any  noceually  lor 
jlrinj  any  auch  partlculara  being   »hown   by   plalntlBa:    Kotcrli   v. 
0»«).  6  T.  L.  H.  \~'l, 

m  an   action  for  falae  Imprlaonraenl  a.  a  lunatic    reasonable  and  f;.l;. -^, 
crobaMf  cauae  aa  a  defence  waa  held  to  be  an  Imraalvrlal  allegation. 
mi  panlculara  of  it  were  reluaed:  Citvi-  v.  Torn:.  S«  L.  T.  S7,  516. 

Where   dlrectcra,   aued  for  mUrepre«.'nlatlona  In  a  proapectua,  aet  or..und.  ..i 
np  that  they  had  reaaonable  grounds  to  believe  such  representations  "" 
10  be  true    particular,  of  auch  grounds  of  belief  wc       iidcred  to  be 
delivered:  Odman  v.  Oppcrt.  1901.  2  K.  B.  -.76;  87  L.  T.  siS. 


Settled  account:  see  OnUu-io  l.nn 


t'vok.  suprii.  \y  5H:t. 
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in  an  action  for  aoductlon  defendant  was  hrld  not  entitled  to  parti-  SeOutlioa. 
.alai*  nf  times  ;md  places,  imless  he  made  nffldavll  denying  the 
.eduction  so  as  to  shew  that  tie  did  not  know  the  nature  of  the 
.barges  brought  against  hlnv  which  otherwise  would  be  deemed  to  be 
matters  within  his  own  knowledge:  Thompion  v.  »</*'i'«.  ",  «■  R- 
'30-  47  1.  T  "00  Knif/M  v.  Knglc.  61  U  T.  780:  HoIlKf'T  V. 
'innnH'-  14  V.  R.  U:  "«»<>"  »■  VoiiCnlnp.  lb..  21i8:  and  see  I'nrner 
>  Kvlc  2  0  L,  T  311  Where  such  an  afltdavlt  la  made,  parti- 
au™  mav  be  ordered  before  defence:  A.  v.  B.,  7  O.  I..  R.  7S;  a  dental 
f  ih.  paternity  of  the  child  does  not  entitle  the  defendant  to  pnrtl- 
ulars  01  oth»r«  having  had  Intor.onrse  with  the  plalntira  daughter: 
Hi.o|.«  V.  !>«»».  1907.  2  K.  B.  IS:  '■'<'  1-  T.  :>S7. 

In  an  avtlon  for  crlm.  con.    .•efendant  la  entitled  to  partlculara  of  l'^M°\l 
lime,  and  places,  where  he  m..k.  s  aBdavlt  d.-n>ing  the  alleged  acta.  „„„ 
aod  stating  th--,l   he  la  Ignorant  of  the  ctargc.  and  that  the  appllca- 
■loii  is  made  '  M  -■/■      Kce«o»  v.  Piingl'-.  2s  L.  R.  Ir.  13.",;  but  not 
wllhoul  such  ai.   :iffldavit.  eapeclally   after   an    examination   for   dls- 
'uvery:  ilurr(t>t  v.  Broicti,  ic  P.  R.  VI'k 

The  practice  In  the  Probate  Division  In  England   Is  not  to  order  i-„du. 
■uirticiilars  of  undue  Inlluence  charged  :  SnlUHur,,  v.  \k!Ic„1.  9  V  H.  21 .  S°„J„',».. 
or  of  allegations  of  a  teetator's  onsoundneas  of  mind:    HmkMon  \.  nu.»t.l 
Haninnham.  ^'3  I.,  J.  Pro.  1«-  "'' 

Ir,  in  jcllon  tor  libel  against  a  newspaper,  the  atntcraent  of  claim  i,n,,,,„4 
must  be  conBned  to  the  statement  specified  In  the  notice  required  by  .l.«der. 
He  l.ihrl  Gvl  Slander    let   (R.  S.  I),  c.  711.  s.  S.  to  he  given  before 
;cli«tj:  ObcrnuT  v.  Rohprtso}t,  14  P.  R.  3."2. 

Where  the  charge  nuide  against  the  plaintiff  is  B^neral.  the  de. 
fcbdant  who  ple*42  luatlflcatlon  muW  set  out  the  facts  on  which  he 
relies  in  aupport  oj  hit  juatincation.  and  if  he  do  not.  partlcotara  will 
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be  ordered:  Zitrrnbtrg  v.  LaboucHerv,  1«93,  3  Q.  B.  113;  <9  L.  T.  IT;!; 
Bri$tul  V.  Ovrman  P.  4  P.  Co..  33  C.  U  J.  462;  Wilkinton  v.  llomilluH 
Spettator,  2  O.  W.  N.  471;  and  If  It  It  Dweuftry  tn  order  to  eDftble 
the  plalDtlff  to  know  what  partlrular  orcailon,  or  tranaactlon  Ih  n-- 
ferred  to  In  the  defence,  the  defendant  may  be  required  to  dlncloM 
the  namea  of  peraona.  notwitbitandlni  auch  dlacloaure  may  Involve 
dlicloatng  the  namea  of  the  defendant!'  wltnesaea:  Wootton  v.  Ni.rt'r, 
1913.  3  K.  B.  499;  109  L.  T.  28. 

Whcr*  a  review  of  a  book  stated  that  the  plaintiff  by  hti  own 
confeaaion  waa  a  barefaced  liar,  and  the  defenre  waa  Juittflcailon. 
the  plalntftt  waa  held  entitled  to  partlcalara  of  the  paauKe  rell*-J 
on:  Deveretu  v.  Clarke  <t  C^.,  1891,  2  Q.  B.  582:  and  aee  Fotttr  v. 
Pfrrj/man.  8  T.  L.  R.  11&. 

In  an  action  for  libel  in  a  newspaper  pobllcatlon,  which  the  defence 
laid  waa  an  accurate  report  of  rertatn  public  proceedlnn  and  fair 
comment  tbereon.  particulars  by  .aterrogatlon  were  denied  as  to  the 
names  of  persons  on  whose  Information  the  report  was  basea:  lien- 
niiMV  V.  Wright  (No.  2),  36  W,  R.  878;  24  Q,  B,  U.  Wo;  ami 
where  the  action  la  against  the  proprietor  of  a  newspaper  who  admits 
the  publication  of  the  libel,  and  pleads  an  apology,  the  plaintiff  la 
not  entitled  to  interrogate  the  defendant  ai  to  the  came  of  the 
writer,  unless  the  Identity  of  the  writer  Is  a  fact  material  to  nom« 
issue  raised  In  the  case:  Gibson  v,  Evant,  23  Q.  B.  D.  384;  Btnnr  v. 
Burrowrs.  12  T,  L.  R.  521;  nor  to  have  production  of  the  orlptnal 
manuscript  of  the  libel:  Hope  v.  Brash.  1897,  2  Q.  B.  188;  76  I^  T.  Hl'it. 

Particulars  were  ordered  of  a  defence  of  Jastiflcation  In  a  libel  suit, 
where  It  was  not  clear  whether  the  defence  was  that  what  was  charged 
against  plaintiff  was  true,  or  was  truly  reported:  Hennv$sy  v.  Wright, 
57  U  T.  795;  57  L.  J.  Q.  B.  694.  In  Willi  v.  Carman,  17  Ont. 
223.  a  defendant  not  pleading  Justification,  but  saying  that  the 
alleged  litiel  was  a  fair  comment  on  matters  of  public  Interest, 
was  held  entitled  to  show  what  the  fact&  were,  as  to  the  matters  com- 
mented upon,  in  order  to  show  that  the  comments  upon  them  were 
fair;  but  thla  does  not  mean  that  a  defendant  can  give  evidence 
to  sbow  that  the  alleged  libel  is  true  without  pleading  Justification: 
Brotcfi  V.  Moyer,  20  Ont.  App.  609;  Manitoba,  etc.,  v.  Martin,  -Ji  S. 
C.  R.  518. 

A  defendant  in  a  libel  action  is  not  entitled  to  particulars  of  th« 
names  of  persons,  or  dates,  and  places,  where  the  alleged  libel  was  pub- 
lished. In  the  absence  of  special  grounds  requiring  them,  and  particu- 
larly when  the  particulars  of  the  publication  If  any  must  b«  known  to 
the  defendant:  Keogh  v.  Incorporated  Dental  Hotpital,  1910,  2  Ir.  R. 
166. 

In  an  action  for  slander,  particulars  may  be  ordered  of  the  persons 
to  whom  the  slanderous  words  were  apoken,  or  If  such  persons  are 
unknown,  or  the  words  were  spoken  to  tho  plaintiff,  then  the  name 
of  any  person  who  was  present  and  hfcurd,  cr  might  have  heard  the 
words  apoken:  Thornton  v.  capatock,  9  P.  .1.  535;  which,  It  has  been 
held  tn  Gould  v.  Bealtie,  11  P.  R.  329  (see  also  Patterton  v.  Dunn, 
14  P.  R.  40),  la  In  Ontario,  to  be  followed  in  preference  to  the  con- 
trary views  expressed  In  Bradbury  v.  Cooper,  12  Q.  B.  D.  94,  and 
Roatlle  V.  Buchanan,  16  Q.  B.  D.  656;  but  see  McMillan  v.  ColiprU. 
7  C.  L.  T.  141;  but  it  baa  been  held,  even  In  England,  that  those 
de':lslons  are  not  to  be  extended  to  occaalona  of  publication  of  an 
alleged   libel:    Gourand  v.   Fitzgerald,   37   W.   R.   55.      Particulars  as 
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u  tu  BUnM  •'  l»fMi>«  •ll«f •■!  to  •>»»•  Iw*"  P»«lnf  Iw.  «•>•»  "» ••••  "*■ 
iludtroui  words  wer«  UMd.  and  partlruliri  rh  to  tk«  alleilMl  (t«m- 
UM,  luivt  IKM  refuMd:  Winwrd  ».  Coi,  W.  N.  I87«.  lOil.  J  Ch«rl. 
Ch  C«  33'  •«•  ■'■**  Colonial  Intunnie  Vorjyirittion  v.  Prnttcr,  W. 
N  U76.  65;  2  Cbirl.  Uh.  C«.  j:>:  Kulrll  v.  KleicorJ.  W.  N.  1876, 
2J1  1  Chtrl.  Ch.  C».  87;  m"n  juperUlly  whnrn  lh«  permoni  an 
parwu  wbow  Dunei  tbe  plslnlllt  dooi  uol  know :  Uuuion  v.  Hogon, 
10  C.  L.  T.  300. 

WiMn  tha  plaintiff  alleiad  alandur  apokan  to  8.  C.  "  and  othara," 
nartlculara  ai  to  "otbara"  ware  refuaed.  whara,  bafora  motion,  thf 
pUlDtH  fare  all  the  Information  In  bla  power  aa  to  what  ha  knaw  of 
lk«  otbar  p-riona  praaent.  and  tba  defandant  did  not  awear  that  b« 
roilil  not  plead  without  further  partlculara:  Wiaaell  v.  Applatr,  16 
P.  R.  57. 

In  an  action  for  slander  Impullni  •  aperllli  iiarje.  which  la  luall- 
ted  no  partlrulara  are  neceaaary:  faiiilnu  v.  Onrn.  7  T.  I*  B.  408; 
lee'fotl.T  V.  i'.rrllinan.  8  T.  U  R.  115:  and  Hralim  v.  OoUnen,  1910,  I 
K.  B.  7.'i«;   102  I..  T.  451. 

But  a  defendant  li  entitled  lo  the  fuUeat  particular  the  plalnllff 
ran  (urnlah.  aa  to  placea  where,  ilrae.  when,  aud  persona  to  whom 
illeied  defamatory  worda  were  uttered;  and  alBO  of  the  name«  of 
|jerion3  who  have  ceased  to  do  huslnens  with  lilalntllt.  In  conaeQuence 
ol  the  allejed  alandcr.  and  alio  particulars  of  the  slanderous  itate- 
mcnl!  alleged  a«  showing  express  mallre.  or  In  aggravation  of  dam- 
>(es:  Jfuller  V.  Orrlft,  17  P.  R.  l.'S;  and  see  BoMihob  v.  Hagarman, 
17  P.  R.  419. 

Where  fair  roniment  was  plrnded.  nn.l  the  ilefendnnt  stated  that 
the  tacts  on  which  he  loraraented  were  statements  In  certain  ipoclllcd 
documenta,  further  particulars  re  refused:  Dlgby  v.  Financial  Seu». 
1M7,  I  K.  B.  502;  98  1..  T.  17'^. 

In  an  action  for  slander  of  title,  particulars  were  refused  as  toBl.nd.rof 
persons  who  would  have  given  more  than  was  realized  at  the  sale  In 
respect  ol  which  damages  were  claimed:  falton  v.  OUaion.  14  P.  R. 
222-  hut  In  an  action  for  libel,  particulars  were  ordered  of  the  facts 
on  Jvhlch  the  plalntllTs  claim  for  damages  for  loss  of  trade  was  based: 
Bloch/ord  v.  Green,  14  P.  R.  424. 

Partlculara    were    ordered    of    the  links  of  relatlonslilp,    whereby  EjMuneni. 
plaintiff  sought  to  establish  his  title  as  heir.  In  an  action  for  the  re- 
covery of  land:  Polmer  v.  Polmer,  1892,  1  Q.  »   319;  also  of  the  sec- 
tion of  the  Real  Property  Umltatlon  Act  on  which  defendant  relied: 
Dodge  V,  Smith,  1  O.  L.  R.  46. 

Partlcnlars  of  negligence  causing  death  of  plalntlB's  husband  were  s„i,j,nc.. 
refused.  (plalntllT  and  defendant  being  both  In  Ignorance  of  the  cir- 
cumstances): Smi(»  V.  KfW.  17  0.  L.  R.  265;  and  see  jupro,  p.  »8... 

As  to  the  extent  to  which  a  defendant  setting  np  a  defence  ot  rola-  i„.or.nt« 
representation  In  proenring  Insurance,  arson,  and  Improper  slalemont  «"". 
of  loss,  may  be  ordered  to  give  particulars:    see  A'alrlm'   I..   Co.  v. 
Lilicrpool  i  L.  ;n«.  Co..  17  P.  H.  318. 

Particulars  of  objections  to  a  patent  must  be  given :  ^<'if'<"^'l,l-  "'?»' 
Smith.  51  L,  T.  729:  aee  form  of  order  In  Ehrlich  v.  Ihlce,  56  L.  T.  819.    -    ■ 

The   general   law    applicable    to    diacovery  governs  actions  for  In- 
fringement ot  patents.     Pull  disclosure  ot  the  lines  ot  attack  must 


•"oocopY  mouniON  lui  chaut 

(ANSI  ond  ISO  IIST  CHAKI  No.  2) 


1.0 


I.I 


Hi  ^ 

lit   1^ 

u  la 

§21 

JUm 

|l.8 

U_   11 

11.6 

^    /APPLIED  IM/GE    In, 

^p^         165]   Eail   Main   StrMt 


588 


RULES  OF  COURT. 


Bait  IM.  be  made,  but  no  such  Individualizing  of  the  persons  who  ars  alleged 
to  be  prior  users  as  would  enable  the  plaintiff  to  fix  upon  the  de- 
fendaat'b  witnesses:  Smith  v.  Greey,  4  C.  L.  T.  589;  21  C.  L.  J.  68; 
11   P.  R.  169. 

In  Moaetey  v.  Victoria  Rubber  Co.,  55  L.  T.  482,  particulars  of 
Infringements  of  two  patents  were  delivered.  The  defendant  an- 
swered tbe  plaintiffs  Interrogatories,  whereupon  he  discontinued  as  to 
one  patent.  The  defendants  then  required  the  plaintiff  to  distinguish 
between  tbe  infringements  complained  of,  referring  him  to  their  an- 
swers and  interrogatories,  and  interrogating  him  as  to  which  of  the 
processes,  which  they  described,  infringed  the  patent  relied  on  by 
him.  It  was  held  that  the  plaintiff  was  not  obliged  to  particularize 
the  infrlnrfements:  see  also  Birch  v.  Mather,  31  W.  R.  362;  22  Ch. 
D.  629;  Anglo-American  Brush  Co.  v.  Crompton,  34  Ch.  D.  iri2;  35 
Ch.  D.  283,  under  Imp.  Act  46  &  47  Vict.  c.  57,  s.  29. 

Particulars  were  ordered  of  respects  in  which  the  defendants  denied 
that  the  plaintiffs'  patent  was  for  any  new  invention,  etc,  las 
alleged),  and  dates  and  occasions  when,  and  also  names  of  perBona 
by  whom  prior  user  was  had:  Smith  v.  Oreey,  11  P.  R.  169;  see  also 
Honiday  v.  Heppemtall.  41  Ch.  D.  109;  Union  Electrical,  etc.,  Co. 
T.  Electrical   Storage  Co.,  38  Ch.   D.  325;    Boyd  v.   Farrar,  57   L.  T. 


Effect  of 
order  for 
psrticuUn. 


An  application  by  the  defendant  to  amend  his  particulars  of 
objections  to  a  patent,  on  the  ground  that,  pending  the  trial,  the  de- 
fendant had  discovered  new  facts  showing  want  of  novelty,  was 
refut  '.,  It  not  being  shown  that  be  could  not  with  reasonable  dili- 
gence have  discovered  the  new  facts  sooner:  Mo89  v.  Malings,  33 
Ch.  D.  603. 

All  defects  in  the  specifications  of  a  patent  on  which  the  defendant 
intends  to  rely  at  the  trial  must  be  specified  In  the  particulars  of 
objection;  AnglO'American  Brush  Co.  v.  Crompton,  34  Ch.  D.  151;; 
35  Ch.  D.  283. 

In  an  action  for  infringement  of  a  duly  registered  copyright, 
particulars  were  ordered  showing  the  date  of  registration  of  tbe 
copyright,  and  the  parts  of  defendant's  book  which  Infringed  it:  Lii- 
dell  v.  Copp  Clark  Co,,  19  P.  R.  332. 

Particulars  of  a  defence  under  "  not  guilty,  by  statute  "  may  now 
be  required :  see  Rule  156. 

Effect  of  Order  for  Partlcalars. — Where  particulars  are  de- 
livered pursuant  to  a  demand,  or  an  order,  the  party  delivering  the 
same  will  be  restricted  at  the  trial  to  the  particulars  so  delivered. 
without  any  order  for  that  purpose :  Young  v.  Erie  rf  H.  Ry.  Co.,  17 
P.  R.  4. 

It  may  be  made  a  term  of  an  order  for  the  delivery  of  particulars. 
that  In  default  of  delivery  by  a  plaintiff  his  action  be  dismissed,  and 
in  case  of  a  defendant,  that  his  defence  be  struck  out:  see  Daveu  v. 
Bentinck,  1893,  1  Q.  B.  185;  67  L.  T.  742;  or  it  may  provide  for 
the  exclusion  of  evlQence  if  no  particulars,  or  insufficient  particulars, 
are  given:  Noxon  v.  Patterson,  IG  P.  R.  40,  and  If  by  the  terms  of  the 
order  the  latter  is  the  penalty  Imposed  on  a  defendant  for  default,  a 
further  order  will  not  be  made  limiting  a  time  for  delivery  of  parti 
culars,  and  on  default  striking  nut  tbe  defence:  Bell  v.  Morriaoti,  <'> 
O.  W.  R.  226;  the  urder  for  particulars  should  not  direct  the  excision 
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of  the  pleadlDS.  on  default,  if  it  is  good  ptr  ge:  Xojcon  v.  Patterton,  Rnin  13»- 
nipnl,  p.  688.  111. 

Where  an  order  waa  made  for  particulars  ot  certain  paragraphs  of 
defence,  and  in  default  the  paragraphs  to  be  struck  out,  it  waa  held 
that  the  officer  with  whom  the  pleadings  were  filed  could  strike  oat 
the  paragraphs  without  further  order,  upon  dyfault  being  shown  by 
aadavit:  iTantaton  Hmd  Co.  v.  Flatt,  10  P.  R.  681. 

An  order  striking  out  particulars  complained  of  as  too  general  was 
refused,  it  being  held  that,  if  too  general,  cbe  admission  oC  evidence 
thereunder  was  In  the  discretion  of  the  Judge  at  the  trial:  citizena 
liuumiKe  V.  Campbell,  10  P,  R.  129. 

As  to  the  giving  of  particulars  by  parties  in  a  representative  capa- 
city: see  Higgins  v.  Weekes,  5  T.  L.  R.  238. 

OEKERAL  RULES  OF  PLEADING. 

139.  Every  writ,  pleading  or  other  document,  may  pi<.,dingi 
be  printed,  typewriten,  or  written  in  whole  or  in  part,  writt'if  tu 
C.B.  265. 

See  Eng.  (1883)  R.  20S. 

C.  R.  265  limited  the  number  ot  copies  of  a  document  to  be  al- 
lowed on  taxation,  but  the  new  tariff  has  rendered  that  provision  un- 
necessary. 

When  a  pleading  is  printed  Rule  188  prescribes  the  kind  of  type 
to  be  used. 

Pleadings  must  be  In  English:  see  sec.  122,  p.  293,  supra. 

140.  Every  pleading  shall  be  filed,  and  served  upon  how 

all  parties  concerned  therewith,  and  shall  be  marked  Slw/d 


the  action,  the  description  of  the  pleading,  and  the  name 
and  place  of  business  of  the  solicitor  and  agent  (if  any) 
of  the  party  filing  the  same,  or  the  name  and  address  of 
the  party  filing  the  same  if  he  does  not  act  by  a  solicitor. 
C.R.  266,  amended. 

See  Kog.  (18S3),  R.  207. 

This  Rule  is  a  consolidation  and  amendment  of  C.  RR.  266,  267.  Delivarr 

In  Ontario  the  delivery  of  a  pleading  includes  both  its  llllng  and  ii"ij''^'d 

Bervlce.    The  English  practice  does  not  require  pleadings  to  be  filed:  "ervice. 

«ee  Lloyi  v.  Wari,  In  note  to  Rule  121,  p.  537,  supra. 

141.  Pleadings  shall  contain  a  concise  statement  ofF'rmoi 
the  material  facts  upon  which  the  party  pleading  relies, 
bnt  not  the  evidence  by  which  they  are  to  be  proved; 
dates,  sums  and  numbers  shall  be  expressed  in  figures. 
O.R.  268. 

The  somewhat  similar  Eng.   (1883)  R.  200,  provides  for  the  sign- 
lag  of  pleadings,  and  that  a  pleading  "  shall  conuln,  and  contain  only. 
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a  statement  In  a  summary  form  o(  the  material  facts,  etc,"  Tbe 
pleadings  In  England  since  this  Rule  are  now  like  a  special  Indorse- 
ment on  a  writ,  which  Indeed  always  serves  as  a  statement  of  claitii: 
see  0.  20.  r-  1,  The  English  pleadings  and  decisions  thereon,  and  as 
to  particulars,  cannot  now  be  »&fe  guides  In  Ontario, 

The  system  of  pleading  introduced  by  the  Jud.  Act,  1881  requires 
not  the  legal  result  of  the  facts,  but  the  facts  themselves,  to  be 
stated.  A  statement  of  claim,  therefore,  which  merely  alleged  that  n 
good  and  valid  donatio  mortis  causa  had  been  made  to  the  ptaintifr. 
without  stating  tbe  facts  which  constituted  It,  was  formerly  held  to 
be  demurrable:  Ke  Parton,  Townacnd  v.  Par(on,  30  W.  R.  287;  I'l 
L.  T.  755;  so  a  statement  that  "there  was  contributory  negligence  on 
the  part  of  the  plaintiff."  is  a  statement  of  a  concl'ialon  of  law  on  a 
state  of  facts  not  set  out:  Kelly  v.  Martin,  6  O.  W.  R.  141. 

Subsequent  Rules  modify  slightly  tbe  oii^lnal  Rule  requiring 
the  facta  only  to  be  stated :  see  Rule  143,  by  which  the  contentions 
in  point  of  law  must  be  stated,  so  as  to  prevent  surprise.  In  com- 
plying with  these  Rules  therefore,  it  may  not  always  be  proper  to 
state  only  facts. 

In  an  action  for  defamation,  the  plaintiff  must  set  out,  as  formerly, 
the  words  of  the  alleged  libel:  see  notes  to  Rule  147,  and  Robinaon  v. 
Sugarman.  17  P.  R.  419;  Hay  v.  Bingham,  5  O.  L.  R.  224;  and  the 
defendant  must  set  out  all  the  facts  shewing  defences,  e.g.,  justifica- 
tion, or  privilege:  Belt  v.  Laicea,  51  L.  J.  Q.  B.  359;  or  Intended  to 
be  relied  on  in  mitigation  of  damages,  such  as  the  plalntiff*fi  general 
bad  character:  Scott  v.  Sampaon,  8  Q.  B.  D.  491;  see  notes  to  Rule 
158;  or  that  the  alleged  libel  (when  in  a  newspaper  article)  was  pub- 
lished in  good  faith  and  In  the  usual  course  of  business:  Beaton  v. 
Intelligencer,  etc.,  22  Ont.  App.  97;  or  that  the  words  were  spoken  on 
a  privileged  occasion:  Vansj/cl^  v.  Parish,  l  O.  L.  R.  13;  so  fn  an 
action  for  libel,  where  the  defendant  pleads  fair  comment  on  matters 
of  public  interest,  he  must  set  out  the  facts  upon  which  it  is  alleged 
that  tbe  article  complained  of  was  a  fair  comment,  or  allege  the  truth 
thereof:  Crow's  Act*  Coal  Co.  v.  Bell,  4  O.  L.  R.  6«0. 

A  statement  of  claim  in  an  action  for  defamation  for  words  charg- 
ing tbe  plaintiff  with  an  offence  under  tbe  Cr.  Oode.  ss.  533.  3^4.  need 
not  aver  special  damage,  but  it  is  otherwise  when  the  offence  charged 
is  a  violation  of  sa.  529  or  530:  see  Routley  v.  Harris,  18  Ont.  405. 

In  an  action  of  slander  it  is  not  sufficient  to  allege  that  the  defend- 
ant falsely,  and  maliciously,  spoke,  and  published,  the  defamatory 
words  complained  of.  The  time  and  place,  and  the  persona  to  whom. 
or  In  whose  presence,  they  were  spoken  must  be  stated  with  reason- 
able certainty:  Thornton  v.  Capatock,  19  C.  I*  J.  2B4;  the  state- 
ment that  the  words  were  spoken  and  published  to  certain  named 
persons.  "  and  to  others  at  present  unknown  to  the  plaintiff."  ^vas 
held  sufficient:  Townaend  v.  O'Keele,  18  P.  R.  147;  an  allegation  that 
during  a  period  of  5  months  the  defendant  spoke  and  published 
various  slandera  to  certain  naihed  persons,  and  to  othe4*s  not  known 
to  the  plaintiff,  was  held  bad,  and  struck  out  because  it  did  not  shew 
which  of  the  persons  were  present  when  the  different ,  statementJ! 
were  made,  nor  at  which  times  and  places  they  were  present:  /6. 

A  counter-claim  for  slander,  referring  to  charges  set  out  in  the 
statement  of  defence,  on  an  occasion  primA  facie  privileged,  and 
alleging  that  they  were  falsely  and  mallclonslr  spoken,  was  held  to  be 
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a  good  pleadiaff.  tbough  tt  omitted  to  Bhew  in  what  respect  the  plain-  XoU  lii. 
tlS  liad  exceeded  the  prtvllere:  Hopewell  v.  Kenni-ay,  9  O.  L.  R.  43. 

A  defence  of  purchaser  for  value  without  notice  may  ''e  relied  on  at  Purchaser 
the  hearing,  tbough  not  expressly  pleaded,  If  it  he  a  just  Inference  '"'  ''■'"*■ 
from  the  facts  admitted,  on  the  pleadings,  or  subsequently  by  agree- 
ment of  the  parties:  Taylor  v.  Blavklovk,  34  W.  R.  175;  and  see  note 
10  Rule  148. 

The  pleadings  In  dower  are  governed  by  the  same  rules  as  those  Dower. 
la  ether  actions.     The  right  of  dower  is  a  legal  conclusion  from  cer- 
tain facts,  and  those  facts  should  he  stated  In  the  pleading:  Lauder 
V.  Carrier,  10  P.  R.  612. 

A  plaintiff  who  claimed  to  be  entitled  to  a  right  of  way  over  a  other  cue*. 
road,  and  an  injunction  against  the  obstruction  of  the  road,  was  re- 
quired to  state  in  his  pleading  the  way,  and  the  route,  and  limitations 
of  the  road,  over  which  he  claimed  the  right.  A  general  statement  that 
there  was  a  road  over  a  certain  farm  connecting  two  other  farms, 
and  that  the  plaintiff  and  his  tenants  were  entitled  to  a  right  of  way 
over  it,  was  held  to  be  embarrassing:  Harris  v.  Jenkint,  22  Ch.  D. 
*81;  see  also  tSpedding  v.  Fit^spatrick.  38  Ch.  D.  410.  So  a  plaintiff 
claiming  an  easement  must  set  out  the  facts  on  which  he  relies  as 
entitling  him,  by  grant,  prescription  or  otherwise:  Farwell  v.  Uoogan, 
12  L.  R.  Ir.  14;  and  as  to  a  defence  In  such  a  case:  see  Thommil 
V.  Weefci,  awpra,  p.  579. 

Where  the  pleadings  alleged  that  "  the  company  has  otherwise 
acknowledged  Its  insolvency,"  it  was  held  that  as  a  matter  oC  plead- 
ing, the  manner  of  acknowledgment  should  have  been  stated:  Re 
Brtfiift  American  Loan,  etc.,  Co.,  4  C.  L.  T.  248. 

In  a  foreclosure  action  where  the  mortgago  i..  t^Hes  for  Judgment, 
oB  default  of  PTjpearance,  not  only  for  forecUjure,  but  also  for  a 
personal  order  for  payment,  the  statement  of  claim  ought,  shortly,  to 
contain  an  express  statement  of  the  covenant,  or  other  contract,  upon 
which  the  order  Is  claimed:  Lata  v.  Philhy,  56  L.  T.  230;  35  W.  R. 
401. 

•Uttac  tke  MatMial  Faeta.— All  facts  whicb  are  material  to  the  Wh«t  are 
plaintiffs  claim  should  be  stated  in  the  claim,  and  all  the  matters  "  >u<^t^ri»> 
whether  of  law  or  fact  relied  on  by  way  of  defence  should  be  stated  *'^^*' 
in  the  defence,  or  the  omission  of  some  material  allegation  by  way  of 
claim,  or  defenre,  may   ultimately  prove  fatal  to  the  litigant:    see 
SoAAinglon  x  Quarry  Vo.  v.  Huson,  1911,  A.  C.  722;  105  L.  T.  467. 

There  is  i  Terence  in  the  rules  governing  pleadings  in  actions 
respecting  patt4.:a  for  inventions  and  other  cases:  Duryea  v.  Kaufman, 
21  0.  L.  R.  161.  The  "material  facte'*  are  those  which  the  party 
must  prove  to  he  fully  and  completely  successful;  Prince  v.  Toronto 
Ry.  Co.,  5  0.  W,  R.  88;  and,  generally  speaking,  any  fact  which  may 
be  properly  proved,  may  he  pleaded;  but  not  facts,  which,  If  proved, 
would  have  no  effect  upon  the  result :  Duryea  v.  Kaufman,  aupra,  but 
aJlegatlons  consisting  of  an  historical  history  of  the  plaintiff's  claim 
though  unnecessary  in  one  view,  but  shewing  why  the  action  was 
brought,  were  allowed  to  stand:  Curry  v.  Clarkaon,  2  O.  W.  N.  221;  and 
see  FeamHde  v.  Jforri*,  7b..  676.  Pacts  may  be  "  material,"  though 
tl»ey  are  not  facts  which  must  be  proved  in  order  to  establish  the 
Muse  of  action;  if  they  are  facts  which,  If  proved,  would  affect  the 
damages,  they  are  properly  pleadable  In  a  statement  of  claim :  Mill- 
tngton  v.  Lorihg,  6  Q.  B.  D.  196;   (ei,?laln«d.  Prtnce  v.  Toronto  Ry.  Co., 
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supra) :  Lamb  v.  Beaumont.  49  h.  T,  772;  OlOMop  t.  Bpindler.  29  Sol. 
Jour.  &56;  WJiUney  t.  Moiffnard,  >4  Q.  B.  D.  630;  to  facta  In  mitigation 
of  damages.  In  an  action  for  malicious  arreet:  Purslcy  v.  Bi-niuti,  n 
P.  R.  64;  and  In  an  action  for  alander:  Van§ifcle  ,.  Parith,  1  O.  L.  H.  13. 
The  Eng.  Rules  of  1883  (R.  237).  provide  that  no  defence  as  to 
damages  shall  be  necessary;  and,  therefore,  such  a  defence  is  not 
allowed  to  be  pleaded:  Wood  v.  Earl  of  Durham,  37  W.  R.  22J;  sed 
vide,  Whitney  v.  Moignard,  24  Q.  B.  D.  630.  There  Is  no  similar  pro 
vision   In  Ontario. 

In  an  action  for  malicious  prosecution,  a  part  of  the  statemeut  of 
claim,  setting  out  the  obaervations  of  the  Judge,  before  whom  the 
plaintiff  was  tried  on  a  criminal  charge,  was  struck  out,  but  a  part, 
stating  damage  from  publication  of  such  charge,  was  allowed  to 
stand:   Morrow  v.  Cheyne,  12  P.  R.  487. 

In  an  action  for  damages  for  false  representationa  Inducing  the 
plaintiffs  to  supply  the  defendant  with  goods  and  money,  It  is  suffi- 
cient to  aver  that  the  goods  and  money  were  supplied  on  the  faith 
of  statements,  oral,  and  written,  (specifying  them),  falsely  and  fraudu- 
lently made,  leaving  the  details  of  goods,  etc.,  to  be  given  by  partiiu- 
lars  subsequently  if  required:  Arthur  r.  Runniana,  18  P.  R.  20ii. 

A  plea  to  an  action  on  a  contract,  that  it  was  entered  Into  for 
Immoral,  or  Illegal,  consideration,  must  set  out  the  particular  fHctg 
relied  on  as  establishing  such  consideration:  Clark  v.  Hagar,  22  S.  C. 
R.  510;  see  note  to  Hule  143. 

Though  each  paragraph  should  as  nearly  as  possible  contain  a 
separate  allegation.  It  need  not  contain  a  separate  cause  of  action 
or  defence:  Union  F.  I.  Co.  v.  Lyman,  46  U.  C.  Q.  B.  453.  The  fuct3 
must  be  stated  con- isely,  without  any  rhetoric:  per  Melllsh,  L.J,,  In 
Watson  v.  Rodwell,  45  L,  J.  Chy.  744;  3  Ch.  D,  380;  but  If  a  ulead- 
Ing  states  only  material  (acts.  It  will  not  be  struck  out  merely  be> 
r^ause  the  facts  arc  3*^ated  it  too  great  a  length:  Heap  v.  Morris, 
2  Q.  B.  D.  630;  unlc;.ii  the  pleading  is  so  prolix  as  to  embarrass; 
Davy  v.  Oarrett,  7  Ch.  D.  at  p.  488;  Mar.  v.  Pontefract.  etc..  W. 
N.  187U.  7.  Prolixity  may  consist  in  (1)  necessary  facts  being  stated 
at  undue  length;  or  (2)  statements  of  mmecestaary  facts:  fer 
Baggallay.  L.J.,  in  Davy  v.  Onrrctt.  38  L.  T.  77.  It  Is  Improper  to 
state  argument,  or  Inferences  and  conclusions  of  law:  Davy  v. 
Garrett,  supra,  and  per  Melllsh,  L,  J.,  in  Wa**ort  v.  RodweU,  supra: 
Hanmer  v.  Flight,  S5  L.  T.  127;  WilUarMon  v.  L.  rf  H.  W.  Ey.  Co.. 
12  Ch.  D.  787;  but  matters  of  law  may,  and  semble  should,  be  raised: 
see  Rules  122,  143;  but  "charges"  such  as  were  sometimes  introduced 
In  Equity  pleadings,  and  which  were  merely  statements  of  the  pleader's 
view  of  the  equity  should  not  be  stated:  Watson  v.  Rodtcell.  supra;  nor 
evidence,  e.g.,  facts  shewing  that  a  person  Is  the  heir-at-law  of  a  de- 
ceased person:  Evelyn  v.  Evelyn,  W.  N.  1880,  62;  see  aUo  Blake  v.  Al- 
bion Life  Ins.  Co^  35  L.  T.  269;  45  L.  J.  C.  P.  663;  Jiincs  v.  Turner,  W. 
N.  1875,  239;  Wiliiamson  v.  L.  t£  A'.  W.  Ry.  Co.,  »upra;  Prino:  v. 
Toronto  Ry.  Co.,  5  O.  W.  R.  88;  nor  evidence  in  the  shape  of  admis- 
sions: A.tkew  v,  jY.  E.  Ry.  Co..  W.  N.  1875,  238.  Documents  relied  on  as 
admissions  are  nothing  but  evidence:  Davy  v.  Garrett,  7  Ch.  D.  473. 

A  plaintiff  Is  entitled  to  have  the  defences  set  out  In  such  a  niao 
ner  as  will  enable  him  upon  reading  them  to  form  a  fairly  correct 
judgment  us  to  their  scope  and  meaning,  and  an  to  what  is  iniended 
to  be  relied  upon  under  them.  Paragraphs  should  be  arranged  so  as 
to  ^oup  separate  defences:  Dryden  v.  Smith,   (2)   17  P.  R.  505. 
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The  Court    ha.    a    aucretlon  to  .trik.  out  .tatem.nt.  which  ar.  .,j.  n, 
optB  to  my  or  thew  objactloni:   Kule  137.      There  ar.  m»nv  ^.1. 
>.  Which  fact,  and  evWenc    re  «,  mi.ea  up  I.to  T.Zf  ,",? 
llnnlihable:   per  Archibald.  J.,  In  SmIM  v.   Wtt(    w    N    l8-«    sb 
ICharl,  Ch.  Ca.  51.  '      '  "'   "'"■  "^  • 

The  plalntlB  In  an  action  to  recover  land,  must  eet  out  nil  the 
m.t.rtal  facta  upon  which  hl>  title  Is  founded;  but  a  defendant  need 
not  do  so,  unleaa  hi.  title  la  equitable:  see  note  to  Hulr  iss. 

The  plaintiff  need  not  state  under  what  particular  form  of  action 
he  1.  proceeding;  nor  In  what  legal  relation  he  claims  to  stand  to  I' e 

t  nw^*t°TlZ."'-  '"'•  '•  ""'""■ ''  "^  "^^  ""•  *'*■■  ""•"•''^ 

What  Is  material.  U  a  statement  of  the  tacts,  and  of  the  relief 
fUimed:  and  the  facts  need  not  be  distributed  so  as  to  show  which 
°  !  f»  fP"" ,««''  '^""■»  «"  ">»<■'■  So  long  as  the  facts  show  which 
plaintiff  Is  entitled  to  any  one  kind  of  relief  claimed,  or.  where  there 
.  a  Claim  for  sweral  rollet,  to  any  relief  at  all,  the  paragraph  con! 
Ulnlagthem  will  not  be  objectionable:  WoIkt,  t.  HaKlclns,  21  w  r. 

r-ivL  °'^   '°™  ,f  ^™"«"'    Law    pleading   for   money    had    and  Forn,e, 
receHed.  was  considered  a  sufficient  statement  of  that  tact-   and  an  C'""'"" 
application  for  th.  amendment  of  the  statement  of  claim  Ay  setting  ''"' ''°'"" 
orth  the  circumstances   under   which  the  money   was   received,   was 
talMed:  Bortletf  v.  Roche.  W.  N.  1876,  64;   but  the  old  Common 
u«-  pleadings,  as  a  rule,  are  no  longer  admissible. 

Defencea,  of  "never  Indebted"  and  "set-off,"  In  the  old  forms,  have 
been  struck  out  as  violating  the  present  Hule:  flai;i.  v  Yeo  Mr  Dal- 
:on.  nth  April,  188!.    See  Copley  v.  Jackaon,  W.  N.  1884,  S». 

:   Sproule 


59,3 


The  pleading  of  the  "  common  counts  "  Is  not  admissible 
r.  rcrrter,  20  C.  L.  J.  284. 


The  plea  of  "  not  guilty,"  without  statutory  authority  to  plead  It. 
iinot  admissible:  Peterborough  v.  ifidiond  By.  Co.,  12  P.  R.  127. 

Where  a  condition  Is  set  up  In  a  pleading.  It  Is  unnecessary  to  aver  condi„„.. 
^e,form.nce.  as  that  1.  Implied:  see  Rule  146.    And' the  opposUe  par  v  p°-^™ 

formed.  If  he  desires  to  set  up  non-performance. 

.«,  ?'  5°*"'"  "«*^>  »"'"  210  is  an  express  HUle  on  the  subject- 
see  also  Braaiey  v.  Chamberly,,.  1893.  1  Q.  B.  4SSI. 

f"r?,"Tr'6„I''729"'    ">''"'""'"■'"  '"''"•■^»  '^^n  ^  P'^»1ed:    Smith   v. 

ilot^m'T"'!  *?  '"^^  ''""'  ^'"'""''  "  ""^  ■^■='™>iant  admits  only  t„..„v„. 

03.  but  otherwise  disputes  the  plaintiff's  claim  In  this  action,"  was  ■l°nJl  ?or°„, 
mi  to  be  In  effect  a  statement  of  defence:  VoieM,  etc..  Co.  v   «"»  »'pi'«ifnj.. 

"  u.  L.  R.   443. 


Orth. 


not'be'!,l,f//l'"'^'l"'   P™'"**   ">»'  a   "efence   In  abatement  shall  No  pie.  In 
Mt  be  pleaded,  but  that  flule  has  not  been  Included.  .b.t.m.ni. 

,h,H  '"''''  '"  a'""™™'  was  one  which  showed  some  ground  for 
tatlng.  or  riuashing.  the  writ,  or  the  writ  and  derlar.itlo„.  Such 
i«8  were  generally   based   on   the  non-Joinder   of   parties    or   the 
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perional  Incompelracy  o(  tli«  pftrtlm  to  tua,  or  be  sued,  or  the  wai  l 
of  jurlidlctlon  in  tba  Court;  and  (ccordlai  to  tlie  former  procedure 
where  lucb  a  plea  wai  pleaded,  It  muit  have  been  diapoied  ol  befnre 
a  plea  to  tb<  merlu  need  be  pleaded.  At  lutasce  of  an  Ineffectual 
attempt  to  ralie  what  amounted  to  a  plea  In  abatement,  will  be  tound 
In  i>re»(on  ».  Lomont,  1  Ei.  D.  381. 

Thouih  tbe  form  ot  objecting,  by  meana  of  a  plea  In  abatement  lo 
the  nonjoinder  of  a  defendant,  who  ouibt  to  be  Included  In  the 
action,  la  aboUsbed,  yet  an  objection  to  the  want  ot  parties  ought 
to  be  dispoaed  of  upon  the  aame  principle!  on  which  a  plea  In  abate- 
ment  would  have  succeeded,  or  failed:  per  Lord  Calrna  In  Kendall  v 
Homllton,  i  App.  Caa,  516;  41  U  T.  418. 

A  defence  stating  that  the  plaintiff  la  a  married  woman,  and  that  her 
husband  Is  a  necewiary  party,  Is  In  reality  an  Informal  plea  In  abate 
ment.  and  was  held  to  be  no  defence:  Aiouloff  v.  Opprtilicljner,  30  W, 

Under  Rule  48  permuting  the  entry  of  a  conditional  appearance 
It  would  seem  aa  If  a  plea  to  the  Jurisdiction  may  now  be  pleaded  ■ 
whether  a  defendant  could  Insist  that  that  plea  muat  be  first  adjudl' 
cated  before  he  can  be  required  to  deliver  a  defence  la  not  clear  see 
notes  to  Itule  48. 

The  signature  of  counsel  to  a  pleading  la  onneceaaary. 

142.  Each  party  shall  admit  such  of  the  material  al- 
legations contained  in  the  pleading  of  the  opposite  party 
as  are  true,  and  a  defendant  shall  not  deny  generally 
the  allegations  contained  in  the  statement  of  claim  but 
shall  set  forth  the  facts  upon  which  he  relies  even 
though  this  may  involve  the  assertion  of  a  negative. 
C.R.  269,  amended. 

This  ««Ie  correaponds  In  principle  with  the  former  practice  In 
Chancery  The  Eng.  (1883)  R.  371,  I.  per~!aalve  only,  and  author- 
r;iv.  n„H°*  "°'J?<""™  <«■  U"'  «•'«  0  »)  a  party  to  the  action 
to  give  notice,  by  bla  own  autement  or  otherwise,  that  he  admits  the 
truth  ot  the  whol    or  part  of  his  adversary's  pleading. 

,„/"  \'f  "■'f'V'-  '2  Ch.  D.  383,  Mallns,  V.C,  aald  that  a  detend- 
n!L  *?  T  }°  *"''  ""  '"»"'  "■*  "knowledged  facU,  which  It  is 
neither  to  bis  Interest,  nor  In  his  power,  to  disprove. 

As  to  the  construction  of  admissions  not  made  by  reference  to 
mragMpbs  of  the  opposite  party's  pleading:    see  Dovev  v.  Inci,,.  1 

n,.7iT  *"  ""  "'""""  "'''K*"™"  'n  the  plaintiff's  claim  were  ad- 
mitted, he  was  not  allowed  to  go  Inti  evidence:  The  HariMck,  9  P. 

As  to  costs,  where  proper  admissions  are  not  made:  eee  Rule  671. 

As  to  withdrawing  admissions  made  otherwise  than  In  pleadings 
see  Emt  v.  O'Connor,  19  P.  R.  301.  In  notes  to  Rule  222,  (n/ro. 

By  Rule  144  "  aave  as  otherwise  provided  "  the  silence  of  a  plead- 
ing as  to  any  allegation  in  a  previous  pleading  Is  not  to  be  an  admis- 
sion ot  Its  truth.    Where  no  defence  Is  put  In.  then,  on  the  pleadings 
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r."/er.u™r^i  ZT^utrm.  -'"■'  *°  "■"■" '-  '■"■  •«  '"^ »-  •«■ 

143.  A  defendant  to  Hr  action  or  counter-claim  shall  pi.«ii.f. 
raise  all  matters  wliicl,  ahow  the  action  or  counter-  i".'i'dV.'l 
claim  not  to  be  maintainable,  or  that  the  transaction  is  tli.'"'" 
either  void  or  voidable  in  point  of  law,  and  all  such 
grounds  of  defence  as  if  not  raised  would  be  likely  to 
take  the  opposite  party  by  surprise,  or  would  raise 
issues  of  fact  not  arisinR  out  of  the  proeedinff  plead- 
ing, as  for  instance,  fraud,   Statute  of  Limitations, 
release,  payment,  performance,  facts  showing  illegalitv 
either  by  statute  or  Conunon  Law,  or  Statute  of  Frauds. 
C.R.  271. 

See  Eng.  (1883),  R.  211. 

denied  the  making  of  an  agreement  alleged,  and  proceeded  to  say  that 
the  P">on  by  „!,„„  It  „„  ,„jg^j  ^^  ^^^^  ^^^  ^^^^  ^^^ 

™nd  mind.  It  was  held  that  the  only  Issue  wa<  the  unsoundness  of 
minii  of  the  alleged  contractor.  In  CoUellc  v.  Oootfe  7  ch  D  SI' 
the  defendant  alleged  that  a  scng  vas  not  duly  registered  hy  reason 
otthe  time  of  registration  not  being  entered;  he  was  not  allowed  to 
prove  that  the  reglstraUon  was  void,  hy  reason  ot  the  name  of  the 
puhllshen.    not    being   duly    stated.     Both  the  above  caaes.  however 

^f  '  *?*'  ""°''  "■"»  "■"  =■>«»■''  «"'"  »»  to  admissions 
»hici  have  not  been  adopted  in  Ontario:  see  note  to  Rute  Ui. 

M.«  to  the  Jnrisdiotiaa  of  the  Conrt.— In  a  proper  case  the  i    ,.,,., 
Court  wll  allow  an  ohjoctlon  of  ouster  of  JurlsdIctlonT  be  raised '"""""'°" 

«™1,°.,'     Z*  „''°'  P™^'™")'  ™l»e'i  by  the  pleadings:  Cro»,;!cM 
'.  Mmchetter  Ship  Canal  Co.,  1904,  2  Ch.  123. 

,   "^1.?°*,.°'  AeUoii.— Want   of  notice   of  action,   when   necessary   v„,„.  „, 
<WT»e  LiMana  bonder  Act  (R.  S.  O.  c.  71,  s.  8).  must  be  pSed;  •"!-  " 
Z^    ^  "'''lolo*.  6  Ont.  313;   ifcffoi,  v,  CummtnQ,,  6  Ont.  400- 
m  «■  Coniaee  v.  Weiiftnon,  16  p.  R.  239. 

.oiJ^r"T.,?*v"'*''~"""'~'°  "■'  *''"°°  »"  »  dishonoured  cheque,  \„„„  „, 
houc.  of  dishonour  to  the  drawer  should  be  averred:  Fruhaul  v  Ji°h."ou'. 
amve«0T,  67  L.  T.  550;  61  L.  J.  Q.  a  717;  8  T.  L.  R.  744. 

fa!ll,'"'~'"^^'""'**'"~'^'*'*«'--"'    «"    »'^tlon    for    libel,    justl-  j„.„a„. 
wtlon,  or  privilege,  must  be  specially  pleaded :    Belt    v.    imrrj.    51  tion-prlvi- 
"  J.  U.  B.  359,  and  see  notes  to  Rule  141.  '"«• 

^TmA.-h>  to  the  mode  of  plesdlng  fraud;    see  cotes  to   Rule  Fr.ud. 

tioi^lT^iI*  "■"•«•"— Where  the  Statute  Is  pleaded  the  par-  ri,.dl„,- 
■iiuar  jBctton  or  sections  relied  on  should  be  speciBed.  or  the  defend-  S"""'  »' 
htTu        "'""*'  '»  'l™  further  particular.:  Dodae  v.  Smith,  I  O,  "■'"'"•'"'"' 

Sfhl!'  ™\^''«<^  Authoritie,  A^  (R.  s,  o;  c.  89).  was  held  to  be  a 
'rate  of  Limitations,  and  its  limitation  provisions  available  as  a 
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defence  on  •  pleading  merely  lettini  op  >  gMlule  o(  Umiutlon  without 
ipeclfylnj  Ibe  Act:   Orijorj/  v.  Tornay,  19J1,  i  K.  B.  SMi  lOS  I    T 

Wherever  the  plaintiff  li  allowed,  by  amendment,  to  let  up  a  n. « 
cUlm,  the  Court  ma/,  and  ordinarily  will,  Impoae  the  term,  tbal  the 
defendant  ihall  be  In  the  fame  poaltlon  In  regard  to  luoh  new  claim 
under  the  Statute  of  Llmltatloni,  as  If  the  action,  ai  to  lurb  cluln, 
had  been  commenced  at  the  date  of  the  amendment:  aoauboom  v 
MacVulloch,  17  P.  R.  877. 

•tstate  of  rr««a«.— The  effect  of  tbia  Rule  and  of  Rule  154  u  to 
require  the  defendant  who  wlihea  to  rely  on  the  Statute  of  Fraud*  In 
an  action  between  the  partlea  to  a  contract,  to  plead  the  Statute  •oecl 
Hcally;  but  where  the  plalnUff  ha.  to  ihow  a  title  good  i»  omnltw 
(a.  In  an  action  for  conversion  of  good.),  the  defendant  may,  wlihout 
.penally  pleading  the  Statute  of  Fraud.,  .et  up  that  the  plalntKC, 
title  I.  based  upon  a  contract  which  I.  void  under  that  Statute-  i-,»i 
V.  Ellis.  31  8.  C.  R.  110. 

Formerly  ■•  at  law.  If  the  contract  was  denied.  It  was  a  matter  ot 
evidence  whether  the  contract  waa  une  which  could  be  .ued  upon  or 
whether  the  remedy  was  barred  by  the  Statute;  but  In  Equity  II  the 
defendant  Intended  to  rely  upon  the  Statute  of  Fraud.,  or  any  other 
.pecla  .tatute,  he  was  compelled  to  make  a  special  averment  of  his 
Intention":  per  Mellllh,  L.J.,  In  CTar*e  v.  Colloii'  46  L  J  o  B  54 
see  also  Morgan  v.  WorHllnjIon,  38  L.  T.  443. 

Formerly  m  Equity  the  statute  might  have  been  relied  on  by  de. 

TbJ'^L^^n  KM,'"!;:  '""'^''  ■"•««  ""  •'"<"•  •PP'y.  appeared  on 
the  face  of  the  bill:  Wood  v.  MUieley.  2  8m.  It  O.  116 :  Agnew  on 
Statute  of  Frauds,  494;  and  might  have  been  relied  on  as  a  defenc" 
though  not  pleaded  In  the  answer:  WlUe  v.  Wilde,  20  Or.  621-  ,ei  Me 

,  .ZJ.."'""''*'  "  °'-  ""•  *""  '»  '^'■*«  "■  P'""'"'.  'upra.  the 
plaintiff,  by  antlclwtlon  ot  the  defence  of  the  statute,  alleged  tact,  to 

Statute,  and  the  defendants  traversed  these  facts  merely,  not  setting 
oS  the  StMule'  '"''  "  ""  ""''  """  ''''''°*"'  *"  •""■  """'<!  '"  '"'>■ 

n.^n'",'"'"'  '^^^  "•'"  ""  ^'"""»  •>"'"'  "'"»''<'  >«  •"t^'l.  «n1  tk' 
particular  provisions  relied  npon  should  be  pointed  to.    It  Is  not  sum. 

n  I".  '^J'  '  ■"""'  '  *^°""  ""ement  of  reliance  on  the  Statute: 
Pullen  V  «nel.,,  40  L.  T.  3«3.    But  see  Jame,  v.  Sm((»,  1891,  l  Ch.  384. 

Te^H™  ,7."  =.".  """  "  '•  ""'  "'""^'y  «o  Pl"«  "y  partlcnlar 
section  of  the  Statute  ot  Frauds,  but  the  defendant  having  pleaded 
sec  4  was  not  allowed  to  amend,  or  avail  himself  of  sec.  7;  (see  S  C 
In  Appeal,  6o  L,  T.  544,  and  Dodge  v.  Smith.  1  O.  L.  R.  46), 

Though  It  has  not  been  proper  since  the  Jodleatur»  Act  to  raise 
'^K  n  "«„°  J"'  ^'*'""'  °'  *'■■'"''•  '"'  l^urrer:  Catling  v.  Sing. 
^-  ,  S'  tlV  "'"'""'  "■  "'"'•'Mnsfon,  38  L.  T.  443;  rou.Ie  v.  Top*am. 
rr'  »J;  i  -f  "L  "'  "■  ''""^  Fenrhyn.  4  App.  Cas.  61;  Shardlou-  ». 
aotlcrtll,  W.  N.  1881,  2;  FMdlcr  v.  Fuloher.  29  W  R.  884  and  see 
/o*na..o«  V.  Bonhote.  2  Ch.  D.  298,  a  queatlon  under  the  Statute  msy 
probably  now  be  raised  under  the  procedure  adopted  In  lieu  of  dc 
murrers  (see  Rule,  124.  126)  where  the  facts  which  mak.  the  Statat" 
apply  appear  upon  the  pleading  of  the  opposite  party 
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Wbtr.  Ik.  gt«ute  1.  not  pl«id.d.  It  cnnoi  now  b.  nlUd  on  u  .  ,.u  1.4 
Mna:  •«  Ollcy  v.  FUhcr.  34  Ch.  D.  367,  '"• 

wmr.  •  Pl»lntlir  .t  tb.  trl.l  I.  .iiow«i  to  •m.nd  by  wtlm  up  . 
».  CM.,  tb.  d.f«.d.nt  I.  «  dfOilo  j„,«te  .ntliLd  to  .mind  bj 
Ktuu  01.  .  d.ten«  ih.r.io,  .nd  m.y  la  ,„cb  d.(enc.  «>t  up  th' 

eiiileif  V.  Harrlion.  1,   H.  R.  Brunning  y.  Uilham,,  75  U  T.  6IJ2. 

Bm  ftlM  Aif/e  1S4  «Qd  Dotei 

0«k.f  iUlmtofc-A.  to  iileadlnc  »UtlUe.  relied  on.  other  than  tbe  PI..,.!.. 
Suiut.  ot  Llmllatlon.,  .„d  th.  St.tute  ot  Fraud.:  «^  83  L   T   Jour  '•'" 

the  Bill  of  galea  Ajt):  Uayward  v.  /,el„,  6<  L.  T.  418  (re.litr.tlon 
under  tb.  Cpyrllht  Act);  from  wblch  It  would  appji?  to  i  we|  '™ 
meal.,  any  .tatul.  relied  on  In  the  pleadln,.  In  ort.r  to  prevent  the 
impuutlon  of  an  attempt  to  .urprlae.  The  pleading.  In  the  abore 
2?  '"'}"*  '""""clent,  but  amendment,  were  allowed:  aee  alio 
m  muh.m,y.  Uonara.  16  P.  R.  544;  17  P.  R.  73;  «re»  v,  rL'.*»m 

"',uTZ^-I?- 7  "■  "'i ""' " '°  '•'"  «""•"* '«« <«•  8^^o. 

i   ,      «w  «.  rf  i.  Amo.-.  v.  Poop.,  27  Ont.  at  p.  476.  and  a.  to  The 

lfM(fro.d  Servant  Act  (R.  a.  O.  c.  144),  ,.e  JVrtl  ».  fort.  10  P.  R   478! 

A  mlitake  In  the  year  of  the  Stature  referred  to  In  a  pleadlni  would 

I.  l.Zd'ed'°«''  ^""'  "v:'"'"  '""  "  ™'™'""^  '■"•""  wh.tV.tut 
II  Intended;  ftetilon  v.  AIh^.  9.1  L.  T.  10. 

meiaUty.— See  Peorion  t.  Corpcnfcr.  35  S.  C.  R.  880.     Where  a  ■„      „ 

tl.  llejallty  a,  the  Court  I.  bound  to  uke  notice  of  It:  N.  W  Salt  Co 

,f  m"  '"";^"'°"  '"'■•  '"'  ■■■  ''■  ""•  "■"  "•«  '«'•  oon-tltutlng  the 
nietallty  iiiu.t  be  .tated:  Oor*  v.  Httgar.  22  S.  C.  R.  510. 

„.,^  J»*W«.-E,toppel  by  re.  iudioifa  cannot  be  relied  upon 
uolee.  .pecLlly  pleaded;   Ccopcr  v.  Jfol.on.  Bon*,  26  S    C    R    611 
ffWMlon  V.  SHgo,  29  Ch.  D.  448:  Edevatn  v.  CoAcn.  43  Ch.  D.  18- 

.J^t""*""'""*'  '"  ""  averment  of  performance  of  condition. 
precedent :  see  note  to  Rule  146. 

IM.  Save  as  otherwise  provided,  the  silence  of  a  plead-  sii.„c.ot 
mg  as  to  any  allegation  contained  in  the  previous  plead-  fS'.":." 
wg  of  the  opposite  party  shall  not  be  construed  as  an 
admission  of  the  trut^  of  such  allegation.    C.R.  272. 

S«  Eng.  (1883)  H.  20!..  which  la  d'fferent. 

Ihis  fiule  Inuoduce.  the  practice  ot  the  Court  of  Chaocery  a>  to 
cZ™  "?■  ^'"'-  °-  '"•  '™  """  ""'^  >"•  It  was  a  principle  of 
ihl  ?,  .T  "'"'"'"■K  '"at  each  party  wm  to  be  taken  to  admit 
t«w  allegation.  In  the  pleadings  of  the  opposite  part/  which  he  did 
Mt  deny,  and  that  Is  the  present  Englth  prwtlce. 

.hJl**"'j*"  '*'*•»»*"  P«»widod."— The  exceptlo,.       .-terred  to  In  p„.„„„ 
rS  T."^    "■*  "'*""  ""'"''  '■''''"'■'«  '"«  pleading  to  speclflcally  deny  the  to  bK. 
™..u  ..      '"''"'  '°  "'^"'  '"  »  representative  capacity;  or  the  alleged 
"iMtltutlon  of  a  pjrtnerahip  Arm;   Rule  152;    or  the  Incorporation 
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cUiinvd  to 
b«  auttd 
■peciflcAllr. 


CUim  for 

gener&] 

relief. 


Of  >  mrponit*  p«rtjr:  Hule  Vi;  or  thi  Icgtlltr  of  •  contmt;  or  it. 
HUfflctency  In  point  of  Itw:  Hulf  154. 

When  •  muirlil  fact  thtrefon  U  •lU'lvtf  In  ■  plndlnx,  and  tli> 
plendint  of  ib«  oppoiiit  ptrtjr  li  illent  'n  rMpcct  thKreio.  th«  fin 
muit  be  conild«red  In  Itiue:  Waterloo  ilutuat.  etc.,  v.  ttoblnton  i 
Out.  2»i;  Seatrook  r.  Younf,  T  C.  L.  T.  IBI;  Kint  t.  Bailey  3i  h  V 
R,  342. 

Where  ft  pleadlnc,  howpvt-r,  does  not  mftlntaln  alknee,  but  rontaini 
an  anawer  to  allegatloni  In  oppoalle  ptvadlnKa  which  htui  nu  hi'Idi' 
If  not  read  aa  admlttlni  certain  atatetnenta,  tboae  atatementa  muit 
bo  taken  aa  admitted:  HIcAordnon  v.  Jenkliu,  10  P.  R.  292. 

The  praaent  Kiilc  la  not  applicable  wher«  under  ftiile  122  a  |,oini 
of  law  la  ralMd  on  the  pleadlnga.  Thua  where  a  reply  railed  a  quti 
tlon  of  law  to  the  effect  that  certain  paragrapba  of  the  atalemeni  ol 
the  defence  ralaed  no  defence  to  the  action,  It  waa  held  that  ihia 
Kule  did  not  apply,  and  that  the  autementa  referred  to  were  iberebj 
admitted  for  the  purpoaea  o(  the  argument  of  the  queatlon  of  law 
tfsllepidcT  V.  >7ouilR'<.  26  Onl.  at  p.  (5. 

The  Engllab  Rulea  under  the  Judicature  Acta,  In  regard  to  ad 
mlaalona,  differ  from  the  above:  aee  Eng.  (1883)  Rules  200,  213  218 
218.  the  effect  of  which  la  that,  r-«  far  aa  regarda  atatementa  of  claim 
and  defence  and  counterclaim,  and  aa  regarda  partlea  who  are  not 
Infanta  or  lunatics,  the  want  of  a  specific  denial  of  a  fact  will  operalf 
as  an  admission,  and  win  entitle  the  party,  whose  pleading  Is  tliu< 
admitted,  to  move  for  Judgment:  and  thus  upon  a  technical  connruf 
tlon  of  the  pleadings  Onal  judgment  may  bo  obulned:  toe  Tlwrp  v 
HoldMicorth,  3  Ch.  D.  637,  and  Huller  v,  Treient.  12  Ch.  D.  758;  and 
the  merits  might  sometimes  not  be  reached:  see  TtUeiley  v.  Harper,  7 
Ch.  D.  403;  reversed,  however.  In  appeal,  10  Ch.  D.  393:  iamsJcn  v 
Winter.  8  «.  B.  D.  650;  CaroH  v.  Hunt,  W.  N.  1883.  116;  TAonilon  v 
fflurifi.  10  L.  R.  Ir.  .^78;  Wllliamtan  v.  Lonitoti  tt  .V.  W  Ity  To  >: 
W.  R.  724;  BMfol  v.  HanU.  17  U  R.  Ir.  S51. 

By  Rule  142  (which  is  founded  upon  Chancery  O.  O.  124),  each 
party  is  to  admit  such  allegations  in  the  pleadings  of  the  opposite 
party  ai'  are  true;  and  It  he  does  not  do  so,  he  may  have  to  bear,  or 
be  ordered  to  pay,  the  costs  so  occasioned  in  any  event,  if  the  Court 
should  think  the  admission  was  unreasonably  withheld. 

145.  K\ery  statement  of  claim  and  counter-claim  shall 
state  specifically  tlie  relief  claimed,  either  simply  or  in 
the  alternative,  and  maVS  also  ask  for  general  relief. 
When  damages  are  claimed  the  amount  shall  be  named. 
C.B.  273. 

The  Eng.  (1883)  R.  230,  Is  different,  providing  that  general  ur 
other  relief  need  not  be  prayed  for,  and  may  always  be  given.  The 
clause  as  to  damages  Is  new. 

A  claimant  Is  not  entitled  to  any  relief  unless  It  Is  speclflcall) 
prayed  for,  or  can  be  given  under  a  prayer  tor  general  relief;  and  If 
general  relief  Is  not  asked  for.  It  ♦111  be  coBstdered  that  the  paay 
does  not  want  it:  Bollomity  v.  Tor*.  25  VT.  H,  H!7;  P/trjtn  v  Bnw^r. 
10  Ch.  n.  SOS.  Where  general  relief  Is  claimed,  a  pleao  f  will  not 
be  open  to  objection,  it  the  facts  stated  In  It  show  that  the  plalntlB 
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ii  tnUtlid  to  u)r  relief:    Wation  v.  HmcklKi    34  w    r    ua    ..i^ 

Ml.  APB.  417:  Okxii  v.  Tnul  d  Loan  Co..  i  Ont.  393  It  1.  .uBI 
cMt  10  Ml  out  In  the  .tMement  of  claim  f„ti  which  cBtiii,  i„ 
Mlet,  iixl  pr.y  for  iiDr  nll.f  that  the  futo  -»rr*iit:  PHeIn  v  ivllie 
:  L  B.  Ir.  16».  UnUer  .  pr.„r  for  ten.r.l  relief  the  Cou  t  w'll^in; 
tb.  wroprUte  relief  which  the  fact,  warrant,  althoofh  unMeto 
irtDt  the  epeclUc  relief  claimed:  eee  Slairr  v.  The  Canada  Central  1/^ 
C...  2S  Or,  363.  It  will  warrant  a  mandatory  order  1?  i^utl  he 
appropriate  relief  even  though  not  •pecinrally  prayed  for:  //»,„„„  , 
Knot,  a  O.  W.  n,  id4. 

Fieti.  arUIni  aftf r  action  brouiht.  inlltllni  the  plaintiff,  to  fur- 
Her  relief,  In  reipect  of  the  eubject  matter  of  the  lltlfatlon,  b"yond 
wbat  Ibey    vere  entitled  to  at  Itb  commencement,  have  been  allowed 

"JUru  rl  "';*'""■'""'•   y"--*'*"-'-  "-owon  Co.  V.  Po™u,all  Jfl„- 
•  ran  Hv.  Co.,  73  h.  T.  Jour.  120. 

In  u  action  for  an  Injunction,  under  the  usual  prayer  for  leneral 
MM,  lanacei  are  Included:  Serroo  v.  JToel,  16  Q.  B.  D.  64>. 

Ai  to  the  emclency  of  a  prayer  for  (eneral  relief:  see  Coot  v 
»(ir(,»  2  Mk.  3,  and  the  obeerTatlons  thereon  In  Bi,r«e  ».  frere,  2 

XOil.  IBS. 

.  d«JlM'°',h°!'°*'iT"."'  '  '""°"''  '*•    ■""'  ""•  "'""'•"on  of 

l,.„rt T.  ;  ."  t"'"""""  '■  «"'"«"         "'aim  the  same  relief 

U.ou,h  he  has  not  uked  for  It:   Wol/e  v.        ,He,.  1  Ont.  322;  18  C. 

n   1    .,^,       •""°*  "'°  '"wnslstent  ainds  of  relief:  see  Evam 

;:s:ar3ri..vf2':74'TR.no';:  "■" '- """  ■"■ ""'  ^-•""'- 


R,  «  "  m°"°*  *"""""'  "■?»•'•  ■"  Ouryea  t.  Kaufman, 


O.  L. 


146,  Any   contJition   precedent,    the   performance   or  P.r,.™.„„ 
oocnrrence  of  which  in  intended  to  be  contested,  shall  be  "p'..^^','?,"" 
distinctly  specified  in  his  pleading  by  the  party  relying  J;/">p""'. 
thereon,  and  an  averment  of  the  performance  or  occur-  •r'"«'^"r 
rence  of  all  conditions  precedent  necessary  for  the  ease 
Hy  the  plaintiff  or  defendant  shall  be  implied  in  hi.s 
pleadmg.    C,R.  1304. 

S«  Kng.  Rule  (H83),  210,  to  the  same  effect. 

nnder  Ihl,  Hute  no  averment  of  the  performance  of  a  condition  pre- 

Sni^„  Wformance;  it  lies  upon  the  opposite  party  by  his 
Uono^^i  'P'clfy  particularly  the  non-performanco  of  any  condl- 
uon  precedent  on  which  he  Intends  to  rely. 

it  'f  1.^''"*  "■*  contents  of  any  document  are  material,  M..t  .j 
t  shall  be  sufficient  in  any  pleading  to  state  the  effect  1°.??."' 
"lereof  as  bnefly  as  possible,  without  setting  out  the  """• 
wole  or  any  part  thereof.     C.R.  275. 

S«  Eng,  (I8JJ)  n.  217. 
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This  does  not  dlspenss  with  the  necessity  for  setting  forth  tie 
precise  defamatory  words  In  an  action  of  libel  or  slander:  Harris  v 
Warre.  t  C.  P.  D.  126;  Bradlaugh  v.  Tlie  Queen.  3  Q.  B.  D.  607-  Darji/ 
tUre  V.  Ltigll,  1896.,1  Q.  B.  664;  74  L.  T.  241;  Hoy  v.  Bingham  5  0 
L.  R.  224;  see  also  Davy  t.  Barrett,  7  Ch,  D.  473. 

Where  ret  judicata  In  an  Irish  Court  was  alleged,  a  brief  statement 
of  the  Irish  Judgment  was  held  sufficient;  Houaion  v  flllm  •"*  rh 
D.  448;  52  L.  T.  96.  J  ,  -'  i.a. 

It  Is  sufficient  to  state  the  effect  or  substance  of  the  limitations  in 
a  will,  without  setting  out  the  precise  words  used  In  the  will-  Darby 
shire  V.  Leigh,  1896,  1  Q.  B.  654;  74  L.  T.  241. 

A  lost  grant  may  be  pleaded  without  stating  date,  or  parties' 
Palmer  \,  Ouadagni,  1906,  2  Ch.  494;  96  L.  T.  258. 

148.  Where  it  it  material  to  allege  malice,  fraudulent 
mtention,  knowledge  or  other  condition  of  the  mind  of 
any  person,  it  shall  be  sufficient  to  allege  the  same  U9  a 
fact,  without  setting  out  the  circumstances  from  whioli 
the  same  is  to  be  inferred.     C.R.  276. 

Same  as  the  Eng.  (1883)  R.  218. 

Where  an  act  is  lawful  In  Itself,  so  that  no  cause  ..'  action  arises 
from  the  doing  of  It,  the  fact  that  It  was  done  maliciously,  or  from 
a  bad  motive,  does  not  malie  one:  Chafers  v.  Ootdsmii  1894  1  Q  R 
186;  Allen  v.  Flood,  1898,  A.  C.  1;  and  no  use  of  property  wlii.li 
would  be  legal,  if  due  to  a  proper  motive,  can  become  Illegal  bi-ranse 
it  is  prompted  by  a  motive  which  Is  improper,  or  e>en  malicious 
J*0!/or,  etc..  of  Bradford  v.  J>icJ!les,  189g,  A.  C.  B87;  see  also  Davy  . 
Oarrelt.  7  Ch.  D.  489 ;  Itiddell  v.  Slrathmore.  3  T.  L.  R.  329. 

A  statement  by  a  trader  that  his  own  goods  are  superior  to  those 
of  another  trader,  even  if  untrue,  and  the  cause  of  loss,  gives  no 
cause  of  action;  and  the  allegation  of  malice  does  not  convert  a 
statement  primi  facie  lawful  into  one  prims  facie  unlawful:  Humck 
v.  ll'ii;:(nson.  1899,  1  Q.  B.  86. 

Ppm*.— Fraud  should  be  distinctly  charged  as  fraud:  Davu  v 
Oarrctt,  7  Ch.  D.  at  p.  489;  and  It  •■fraudulently."  or  words  of  similar 
import  are  omitted,  there  must  be  allegations  of  fact  which  necessarily 
and  per  se.  amount  to  fraud:  Byrne  v.  Muiio.  8  L.  R.  Ir  396  and  sm 
Rule  143;  and  the  facts  constituting  the  fraud  should  be  stated,  or 
no  evidence  In  support  will  be  received:  Re  Rica  Oold  Washing  Co.. 
,-  X  J  ;  ■.■"■  """^"^  V.  Hurd.  25  Sol.  Jour  372;  Arkttrisht 
\.  .^eu!lOM.  /!...  338;  Symonds  v.  Oily  Bank.  W.  N.  1886  19;  80  L  T 
,rn\,  *^'  !^  ^"'"*  ^-  '""•<"""'■  9  App.  Cas.  187;  Cargm  v.  Bmccr. 
t.  ?■  .  •  '""  ^^"^  '"'""  »""  eircnmstances  are  set  out  from 
which  an  Inference  of  fraudulent  intent,  etc..  may  be  Inferred,  the 
Inferrence  may  be  drawn:  see  Herring  v.  Bischoffsheim.  W  N  1876. 
77;  JoKmon  V.  Borne..  W.  N.  188S,  32;  hut  see  Da«y  v.  aarrcll.  sm". 
See  Katteniach  v.  Lewis.  30  W.  R.  366;  46  L.  T.  6'i6,  for  allegations 
which  were  considered  to  amount  to  a  charge  of  fraud. 

A  general  allegation  of  fraud,  however  strong  the  words  used, 
where  there  was  no  statement  of  the  circumstances  relied  on  as 
constituting  the  alleged  fraud,  was  held  not  to  amonnt  to  an  aver- 
mem  of  fraud,  of  which  any  Court  ought  to  take  notice:   Wallingtord 
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V.  Mutual  Soctelv,  5  App.  Cas.  686,  697,  7M.  in  that  rjuu.  hn_.„.  . 
.h.  ^l«.t.oa  ta  <,ue.tloa  wa,  contained  lu  °.n  Sld^i  m^d  S '"^  "'• 
d.  .adtnt  upon  a  motion  to  obtain  Judgment  on  a  specially  lndor.ed 
.rlt  TlM  ooMtructlon  of  this  Hule  was  not  In  Queatlon.  """'"^•' 
Fraudulent  concealment  of  fraud,  which  within  am,  v  Guild  s 
Q  B.  D  59.  may  be  relied  on  aa  ground  of  equitable  relief  agls^ 
>h.  running  of  the  Statute  of  Limitations,  being  a  question  of  ta« 
mntt  1»  averred  as  such  In  the  pleadings:  Barter  v.  ffo»«on,  14  l.' 

,..™  f,7'*7,l  *'""■;"«'"''"•  W.  N.  1876,  77,  the  statement  of 
claim  alleged  the  purchase  of  bonds  through  fraudulent  mlsrepre- 
sentitlons  In  the  prospectus  of  the  company,  and,  on  a  motion  to 
«  f  °.  ^^u'  °'  ""^  "«l™ent  Of  claim  as  prolix,  It  was  held 
sufflc  ent  to  allege  generally  that  the  prospectus,  which  was  set  out 
wu  fraudulent  to  the  knowledge  of  the  defendants,  without  specify 
mg  the  particulars,  and  without  going  into  either  the  motive  which 
11^^  T\,^  prospectus,  or  the  particulars  of  the  fraudulent 
•chene  of  wlilch  the  prospectus  formed  a  part. 

AS  to  obtaining  more  speclllc  allegations,  or  particulars,  of  fraud 
tbarged:  see  notes  to  Kuira  iss  and  141. 

MallM.-It  will   be  sufflclent  under  this  Bale,,  m  an  action  for  „  „ 
malicious  prosecution,  to  allege  that  the  proceeding  wer7 taken  with-  ""'• 
!t°.n™.T        M  ."^f*"  ''°"'''  '""'™'  '^"">«  fo""  the  clrcum- 

wT.srsey.'c^i^i!  rca'°4f  -"'  """^--^  ^^-"  '•  "^'"•^' 

m  an  action  for  malicious  prosecution  the  plalntilt  should  allege 
die  absence  of  reasonable  cause,  and  the  presence  ol  malice  as  the 
burden  of  proof  thereof  rests  on  him:  Atrath  v.  .V.  E    bJ  Co     11 

IL,  «;„  J'   'f  '""">""  V.  Perm  Mut.,  etc.,  29  Ont.   717;    St. 

m™f  J;,,.        f  ^^°'"■  ■^'"'-  "'■   '"  »■'  ^"'""^  '<"•  ta'^o  imprison- 
ment, neither  allegation,  nor  proof,  of  malice  Is  necessary,  and  the  bur- 
n  »t  abewlng  reaaonable  cause  Is  on  the  defendant:  MUk,  v.  Fam- 

ner,  tnpfd, 

mZi'I  '^"°,?  '^t'""  °  ■'"nJorallon  for  malicious  prosecution:  see 
Cor/ori  V.  CorHon  Bank,  1899.  1  Q.  B.  392;   IMO,  1  Q    B    22-   and 

aiwrd"!?!r''k.7  i  *'°|™™'  »'  "^l^-"  »«"  held  sufflclent,  which  v„,i„„e, 
l»dan,  i  '    "".  ■"°"""'    ''^    "='"«    ""    """^l.    "'    ""Ich    the  "        ' 

b/tie  bLhL  °  "■•"P'-'f""-'  »»  »  K"est  for  reward  to  the  defendant, 
ttlntlir  ??if  »' a^'^-'ia-t  the  celling  of  the  room,  In  which  the 
fj  r  P  ?.rV="  "''°''  ^h"  '"^•"•^''  •"■"■  S""*!"  "■  ."orcna-.  47 
O.ml;  -,  Negligence  averred  generally,  was  held  sufflclent  In 
Qumimn  V.  Conndu  SoiiOicrn  Ry.,  6  Ont  567. 

It  shonw'!!"  ,?'  «»•"  -Where  knowledge,  or  Ignorance.  Is  material.  c„.di,„„ 
Im  c?  L  o"*'"'  "■"■■  °'  """"-uthfulness  of  statements  In  partlcu-  o'mtod"" 
ft"d2Ln^.'',.  '"""^  "■  '""'•  ^^  Ch.  D.  l;  of  unsafe  condition  of 
ihflr„!,t  ""'"""• '"  ""  "■"™  *"■  »  '^"■«"«  '">■  I'-J'Tl'-s  tHroiJgb 
13  0  R^n'  f  ndltlon:  OriHths  v.  i,o„rton  ,(■  «(.  Katharine  Docks  Co. 
tiirif.  .»j  ■  i"  °'  ""'"  °'  knowledge  on  the  servant's  part:  76.; 
(wC'o  Cb   D   195°°  "  ™'°°'"  '  '™''"''   «"'»*"-i«  V.  Vcfrj,  of  St. 


601 


PurchMe 
for  vftlue 
without 
notice. 


602  BULES  OF  COCBT. 

KiUM  m.  Piu«h>Mr  for  VUa.  wlthot  Notl.ti.-Thls  claim,  or  defenct 

Bhould  generally  be  made  epeclflcally:  Atty.-Om.  y.  BipKoipltaled  etc' 
Co.,  11  Ch.  D.  327 ;  but  may  umetlmea  be  Inferred  from  facta  alle«ed 
Taplor  V.  Blaktioek.  32  Ch.  D.  664.  See  The  Conveyancing  and  L,m  or 
rroperty  Act  (R.  S.  O.  c.  109),  ,.  39,  <m  to  proof  of  payment  of  nur 
chase  money.  " 

t 

otnJi'er  149.  Where  it  is  material  to  allege  notice  to  a  person 
of  any  fact,  matter  or  thing,  it  shall  be  sufficient  to  allege 
such  notice  as  a  fact  unless  the  form  or  precise  terms  of 
the  notice  is  or  are  material.    C.B.  277. 

See  Eng.  (1883)  R.  219. 

™ntr«i.  180.  Where  a  contract  or  relation  between  persons 

does  not  arise  from  an  express  agreement,  but  is  to  b« 
implied  from'  a  series  of  letters  or  conversations,  or 
otherwise  from  a  number  of  circumstances,  it  shall  be 
sufficient  to  allege  the  contract  or  relation  as  a  fact 
C.R.  278. 

To  the  same  effect  as  the  Eng.  (1883)  R.  220. 

Where  a  Court  has  to  And  a  contract  in  a  correspondence,  and  not 
m  one  note  or  memorandum  formally  signed,  the  whole  of  what  has 
passed  between  the  parties  must  be  taken  Into  consideration:  Bius.t 
V.  Home  Payne.  4  App.  Gas.  311;  N.  W.  Trantportatlon  Co.  y.  Me- 
Kemie,  26  8.  C.  R.  38. 

An  agreement  is  not  strictly  speaking  a  tact:  It  Is  an  inference  ol 
law  from  facts.  The  material  facts  should  therefore  be  stated-  Bait 
141.  If  there  Is  an  "express  agreement"  In  writing,  that  fact  should 
be  stated,  and  the  effect  of  the  document  set  forth:  Rule  147  11  the 
agreement  Is  to  be  gathered  from  a  series  of  letters,  conversations,  or 
circumstances,  the  present  Rule  applies:  Turquani  v.  Fearon.  40  L. 
T.  643;  see  also  SmyOt  v.  Levinge,  39  L.  T.  679;  Noad  f.  Murnw  40 
L.  T.  100.  There  should  not  be  merely  a  bare  statement  that  "  It  was 
agreed,"  however,  "a.  a  general  rule  It  Is  not  suBlclent  to  state 
merely  that  there  was  an  agreement  ...  the  party  pleading  .  . 
.  .  must  give  such  particulars  as  will  enable  his  opponent  to  meet 
the  case  set  up  ":  per  Theslger,  L.J.,  In  Turquani  v.  Fearon,  40  L.  T. 
at  p  54o.  In  other  words  the  party  must  make  a  general  reference  to 
the  letters,  conversations,  or  circumstances. 

Where  an  agreement  to  have  any  effect  In  law  must  be  In  writing, 
t  Is  sufflclent  to  allege  that  there  was  an  agreement  without  alleging 
.  .„  .".^  writing;  that  11  was  In  wrllng  Is  matter  for  evidence 
at  the  trial:  Patoo  v.  Richard,.  60  L.  J.  Chy.  340;  and  It  lies  upon 
the  party  setting  up  the  agreement  to  prove  one  sufflclent  In  law  at 
the  trial:  PHvett  v.  Hay.  Mr.  Dalton,  4th  March,  1884.  See  also  Frmer 
V.  Pape,  91  L.  T.  340,  tupra,  p.  545. 

EjisT"'  ^^'  ^^'*'^*'"  Porty  need  in  any  pleading  allege  an.v 

Sr.t.Kd.       matter  of  fact  which  the  law  presumes  in  his  favour,  or 
as  to  which  the  burden  of  proof  lies  upon  the  other  side. 
[£.^.— Consideration  for  a  bill  of  exchange.]  C.E.  279. 

Same  as  the  Eng.  (1883)  R.  221. 


BVLES  OF  PLEADIHQ. 


603 


152.  If  either  party  wishes  to  deny  the  alleged  eonstitu-  «»'••  "»■ 
lion  of  any  partnership,  or  the  right  of  any  other  party  to    "° 

I    •  i  ,  ,  ^         '  DenUl  of 

cisun  as  execulor,  or  as  trustee,  or  as  assignee  in  insol-  "prnenn- 
vency,  or  in  any  representative  or  other  alleged  capacity,  twtny. 
be  shall  deny  the  same  specifically,  or  the  same  will  be 
taken  to  be  admitted.    C.B.  280. 

8w  Elg.  (1883),  R.  238. 
See  notes  to  Rule  144. 

163.  Unless  the  incorporation  of  a  corporate  party  is  incorpor.- 
specifically  denied,  it  shall  not  be  necessary  to  prove  it  "°°' 
C.E.  281. 

me  Rule  would  seem  to  apply  to  plalntlBs  suing,  or  defendants 
sued,  In  an  alleged  corporate  capacity,  though  they  he  not.  In  fact. 
Incorporated :  see  Krue  Furniture  Co.  v.  Berlin  Union  etc,  5  O.  L.  R 
163.    Sec  Rute  108. 

154.  Where  a  contract  is  alleged,  a  denial  of  the  con-  Deni.i 
tract  shaU  be  construed  only  .as  a  denial  of  the  making  of  S'lTS'i 
the  contract  in  fact,  and  not  of  its  legality  or  its  suffi-  m.'k'n,. 
cieney  in  law,  whether  with  reference  to  the  Statute  of 
Frauds  or  otherwise.    C.R.  282, 

See  The  Eng.  1883,  R.  316. 

A  plea  of  non  eat  factum  pleaded  to  a  declaration  flied  before  The 
Judicature  Act,  In  an  action  on  a  policy  of  Insurance,  was  held  to  be 
not  emtarrasslng;  and  under  this  Rule  It  must  be  treated  as  a  denial 
ol  Iba  making  of  the  contract  of  insurance  in  fact:  Burnett  v.  Union 
Xtt.  F.  Im.  Co„  32  C.  P.  134. 

In  an  action  of  ejectment  by  an  assignee  of  a  lessee  against  the 
Mslgnors,  the  statement  of  claim  alleged  an  assignment  by  deed  by 
IfteiUants  to  the  plalntlBs.  The  defendants  denied  "that  they  had 
aMigaed  or  made  over  the  premises  "  to  the  plaintiff.  This  was  held 
under  the  corresponding  Irish  Rule  to  put  in  issue  the  etecut'.on  of 
llie  assignment  only,  and  not  its  Invalidity  as  contrary  to  a  covenant 
against  alienation  in  the  lease:  Hayes  v,  Corcoran.  8  L,  R.  Ir,  76, 

Where  a  plaintiff  sets  up  a  written  contract  In  a  case  within  the 
Slalutc  of  Frauds,  it  Is  not  necessary  for  the  defendant  to  plead 
ine  statute  as  a  defence,  and  evidence  of  a  parol  contract  in  such  a 
fMo  Is  not  admissible  without  an  amendment  of  the  pleadlr.,Ts  •  and 
11  such  amendment  is  allowed  the  defendant  ahould.  If  he  desires  it, 
w  allowed  to  set  up  the  statute:  Brunning  v,  Odhams.  73  L,,  T.  602; 
tlmsfcy  V.  Harrison,  17  P.  R.  425. 

155.  A  defendant  in  an  action  for  the  recovery  of  land  Det.nc.  to 
ifho  is  in  possession  by  himself  or  his  tenant  need  not  "»"r'y'o( 
plead  Lis  title,  unless  his  defence  depends  on  an  equitable  "'"'• 
estate  or  right,  or  he  claims  relief  upon  any  equitable 
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Rroiind  against  any  right  or  title  asserted  by  the  plain- 
tiff; but,  except  in  the  cases  hereinbefore  mfeatione<i  ii 
shall  be  sufficient  to  state  by  way  of  defence  that  he  is' so 
in  possession,  and  he  may  rely  upon  any  ground  of  de 
fence  wliich  he  can  prove.     C.E.  285. 

Same  as  Eng.  (1883),  P..  254.  except  that  the  latter  provides  that 
by  so  pleading  he  shall  be  taken  to  deny  the  allegations  In  the  sUll 
ment  of  claim:  see  Danfort  v.  McAnuUy,  and  not  infra. 

This  Rule  only  applies  to  a  defendant.  In  an  action  for  recovery 
ot  land  the  statement  of  claim  Is  as  much  aufjct  to  the  foregolni 
Ru  .■«  as  In  any  other  action,  and  the  plalntIB  must  therefore  m 
forth  the  material  facts  upon  which  he  relies  to  prove  his  title  Th. 
effect  of  a  deed  Is  not  a  tact,  and  a  statement  of  claim  which  merely 
alleged  that  by  virtue  of  certain  deeds,  etc.,  plalnUft  was  entitled  to 

out  the  plaintiffs  pedigree,  or  show  the  devolution  of  title  by  which 
the  land  in  question  became  vested  in  the  plaintiff,  w.^s  therefore  heU 
embarrassing:  PMlipp,  v,  PhUipp,.  4  Q.  B.  D.  127;  39  L.  T.  329  and  356 
Davi>  V,  Jame,.  26  Ch.  D.  778;  /one,  v,  CurHnfr,  13  Q.  B.  D  273  So 
also  a  statement  of  claim,  which  simply  alleged  that  the  plaintiff  had 
been  wrongf\.lly  dispossessed  of  the  land  by  the  defendant,  was  set 
aside  for  not  stating  the  facts  which  shewed  the  plaintiff's  Interest  ta 

!,  "?^of'^°""°'■  "■  "'"'"'''■  *  ^-  "■  !'■■  2";  »«  also  Lvell  v  Km- 
neiv.  20  Ch.  D.  491;  8  App.  Cas.  217;  CromweK  v.  Bv>ail.  1  T.  L.  B. ^K 

ment.  the  p  a  ntin  I.  entitled"  without  setting  out  or  stating  the  effect 
of  the  limitations  |j  the  settlement  la  Insufficient:  Riidell  v.  Sfrolil- 
more,  31  Sol.  Jour.  183. 

A  statement  that  the  plaintiff,  or  any  person  through  whom  ha 
!ZT;  T'  °"  T"  «  '"y  «'»«"  m  '«  »lmple  m  possession,  wouW 
seem  to  be  sulBcIent  statement  ot  a  plaintiff's  title:  see  the  Form  In 
Wilsons  Jud,  Act,  7th  ed.,  572;  and  Smith  v.  Cairns  (before  Chief 
Justice  Gait,  8th  April.  1889).  m  Beotty  v.  Leoi^ie  i  R  Ir  132 
a  general  allegation  of  the  plaintiff's  derivative  title  was  held  sufficient! 

ejectment  tor  non-payment  of  rent,  has  been  set  aside  as  embarrs..- 

wlf;,„!^,  n  •  '"■  °"f' •  ""''^  '"°"'*  '"»'  defendant  was  tenant, 
withojt  alleging  anything  as  to  the  defendant's  title,  or  saying  that 
he  was  In  possession:  see  midige  v.  0-Farren,  8  L.  R.  Ir.  158;  Bar  ,; 
V.  Barnes.  8  L.  R.  Ir  165;  Rowley  v.  LaSan.  10  L.  R.  Ir.  9. 

th»r?"f  ""  ","'""''•  '■'"»  depended  on  the  heirship  of  A.,  and 
he  n  e»Hir  ^""=«  "'"Pis'-  —l-out  shewing  how  A.  became  heir. 
W   R    531  ■'Ulllcien.:   Evelyn  v.  Evelyn.  42  L.  T.  248:  2! 

en.m".V^  ^°"".T  V  ^°''"^'''  '*'=■  1  «•  =■  "9.  "  defendant  »a»  held 
nfaiX  '".Py"'"!"'   ^"e'l-K  the  links   of  relationship  on   which 

Anaerton,  w.  N.  1893,  112. 

lanrt."  TnV°l.  '"»  "''S"-"-"*  «'  dower  1,  .,n  action  for  recovery  of 

n  p:  R    4W  "■  •^''■""'"*'  ■•  ^-  I"  T.  252;    MeLean  v.  McLea,. 
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IB  tn  «tlon  for  dow.r.   the  fact,  .hewing  the  right  of  dower  »,u.  I... 
(whlci  l>  >  legal  conclinlon  from  the  fact.)  mii>t  be  .tated-  Lauder 
t.  Carrier,  10  P.  R.  612. 

Il^taW,  B.t.t.  or  IU.ht.-The  defendant  relying  on  an  eqult- Eo.lubl. 
able  title  must,  In  hi.  .tatement  of  defence,  allege  the  nature  of  the  ""• 
deedi  and  documents  on  which  he  relies;  and  It  is  not  sufflclent  to 
allege  that  by  virtue  of  divers  meine  acts,  and  mmc  assurances  all 
tie  estates  and  InteresU  of  the  plaintiff's  predecessor  In  title  are  now 
railed  In  the  defendant;  ButcHtre  v.  Jamei,  40  L.  T.  875-  27  w  R 
750.  A  defendant  who  pleads  merely  that  he  Is  In  possession  was  al- 
■raraat  liberty  to  question  the  plalntltTs  title,  even  under  the  English 
arstem  of  pleading,  by  which  what  Is  not  denied  Is  Uken  to  be  ad- 
mitted; Danfort  v.  McAnuUn,  6  Q.  B.  D.  645,  affirmed  In  H.  L.  8  App 
Caa.  456;  and  thl.  U  now  expressly  provided  In  the  English  1883  R 
234;  i  /orlioH  under  the  Ontario  system,  where  mere  non-admlsalon 
puta  the  plaintiff  to  proof. 

See  Attomen-Oeneral  v.  MUland  Ry.  Co.,  3  Ont.  511,  and  Adam- 
tan  w  AdantOTl.  17  Ont.  425;  Allan  v.  Waoda,  68  h.  T,  143. 

156.  Where  a  defendant  by  virtue  of  any  statute  en-  Pi««of 
abliBg  him  so  to  do  pleads  not  guilty  by  statute  he  shall  i^jT.,^"''' 
m  his  defence  refer  to  the  statute  giving  the  right  so  to  'r°.r.'.''° 
plead,  and  also  to  all  statutes  upon  which  he  reUes,  giving  "i"" S" 
chapter  and  section  in  every  such  reference,  and  if  so 
required  shall  deliver  particulars  of  his  defence.    C  R 
iS6  mi  2S7,  amended. 

See  Eng.  (1883)  R.  208. 

Formerly  the  Court  did  not,  In  general,  with  this  plea  allow  other 
pleas;  »«ue  v.  McKemle,  2  Dowl.  P.  c.  702;  but  these  Rules  contain 
no  such  provision. 

Formerly  there  were  several  statutes  authorizing  the  defence  of 
not  guilty  by  statute"  to  be  pleaded,  but  of  late  years  this  provl. 
slon  has  been,  very  generally,  repealed.  The  defence  may  be  pleaded  by 
a  railway  under  Dominion  control.  In  an  action  against  It  for  Indem- 
nity for  damage,  or  Injury,  sustained  by  reason  of  the  railway;  see 
r»e  RoillMi,  Act  (R.  S.  C.  c.  37).  s.  306;  Reist  v.  Grand  Trunk  Ry  Co., 
B   28'  '"''  ''™  "'  *"''"°  '*  '■"^^  Huron  Ry.  Co..  17  U.  C.  Q. 

The  statute  must  be  formally  pleaded  to  enable  the  defendant  to 
avail  himself  of  any  defence  under  It;  JfcS-ov  v.  Cummlnns,  6  Ont  400. 

An  Informal  pleading  of  the  statute  has  been  allowed  to  be  amended 
M  aa  to  be  pleaded  In  the  form  of  the  general  Issue:  Grant  v.  Cul- 
"<■«,  19  Ont.  20;  and  see  Bond  v.  Conmcc.  16  Ont.  App.  419. 

\.I°?'.r^''^  '  railway  company  could  not  be  required  to  give  partlcu-  r.rticuUr. 

r  o,.V  ''"™"'  °'  ""°*  «"'">'  ">'  ''»'■"«:■•  Taylor  v.  Orand  Trunk  '^""'^""•■ 
m  "i  '*''  "''^'■'■''""K  Jenningt  v.  Orand  Trunk  Rii.  Co..  11  P.  R 

_™.  in  which  partlcnlars  were  ordered,  where  the  plaintiff  was  not 
» rare  of  the  defence  Intended  to  be  set  up.     Under  this  Kule.  a  delend- 

nt  may  now  be  required  to  give  particulars  of  the  defence;   which 
nractlcally  neutralizes  the  beneflt  of  such  plea. 
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Not  guilty  by  lUtuts"  onnot  be  pleaded  to  an  action  tor  .uKinr 
pertormance  ot  a  contract:  Pelerborouth  v.  MWani  Jty.  Co  !•■  p  p 
:27;  Sra(»«»  Ont..  etc..  Co.  v.  roronlo,  24  Oat.  App  308'  " 
Brown  V.  BlackKfU.  35  U.  C.  Q.  B.  239.  '         ' 


and  see 


The  plea  of  ■  not  guilty  by  statute "  puts  In  Issue  not  only  th. 
defence  whicb  the  statute  gives,  but  also  all  the  defences  which  were 
admissible  under  the  general  Issue  at  Common  Law:  Rou  r.  CUtln 
11  A,  ft  &,  631, 

Contributory  negligence  may  be  set  up  under  this  plea:  Coon  v 
MicMgan  Central.  17  Ont.  AppL  481. 

An  equitable  defence  Is  not  admlsilble  under  this  plea-  Brov.n  , 
Blackwell,  36  U.  C.  t).  B.  230. 

A  plea  of  the  general  Issue  by  statute  was  not  demurrable  thouih 
o»°iT*1I''=  [\  applicable:  Caimt  v.  Water  CommUttonert  of' Oltam. 

•D  U.  C.  p.  Sol. 

In  an  action  In  the  County  Court  a  plea  ot  "not  guilty  by  statute" 
does  not  necessarily  raise  any  question  as  to  the  title  of  land  so  as 
to  exclude  the  Jurisdiction  ot  the  Court:  Bett  v.  Oravi  Trunk  K„.  Co.. 

The  prOTlslons  of  this  »«Jc  must  be  strictly  followed:  Boni  v 
Conmie.  15  Ont  71«i  16  Ont,  App.  398;  Uemina  ,.  V/ooiyatt  r 
C.  L.  J.  12e.  Both  the  statute  by  which  the  plea  Is  allowed  'and 
that  containing  the  matter  relied  on  by  way  of  defence,  must  be  men- 
tloned  In  the  margin :  Von  Katttr  v.  BugaXo  i  Lake  Huron  Ky  Co 
27  U.  C  Q.  B  681;  Belch  v.  Arnott.  9  C.  P.  68;  Doan  v.  MiMm 
Central  Ry.,  18  Ont.  482;  and  see  Orant  v.  Cultari.  19  Ont  20  «hcre 
an  amendment  wm  allowed;  but  where  evidence  Is  given  unilor  the 
pleas  as  pleaded,  without  objection  at  the  trial,  11  Is  too  late  after- 
wards  to  object  to  the  sufflclency  of  the  plea :  Dooii  v.  Itlchimn  An- 
tral Ry.,  17  Ont,  App.  481. 

It  the  defendant  omits  to  follow  the  requirements  of  this  Rule  he 
cannot    give    special   matter   In   evidence   under  a   defence  ot  "not 

L"l  M  •  °^t  ^°V-  ^'"""'  '  "■  ^-  ^-  P-  "•  A"  amendment  may 
sometimes  be  allowed  to  supply  the  omission,  even  after  verdict 
Edwards  y- Hodge,,  15  C.  B.  477;  Tan  Natter  v-  Buffalo  i  Lake  Huron 

n.    °".  ^-  ^    ^    °''-     "ut  where   a  defendant  pleaded    ■not 

jullfy.  Intending  to  Justify  under  a  statute,  hut  the  Ntal  Prlua  record 
had  not  the  words  "by  statute"  In  the  margin,  the  Judge  at  NUl 
Prlus  refused  to  allow  an  amendment  by  the  addition  of  those  words, 
as  It  was  not  shown  that  they  were  In  the  margin  of  the  defendant's 
plea:  Forman  v.  Dawe>.  1  Car.  &  M.  127.  The  parties  may  so  art  at 
the  trial,  and  subsequently,  as  to  be  precluded  from  raising  the  objec- 
tion of  the  omission  to  name  a  particular  statute  in  the  margin  ot 
the  plea:  BurrUle  v-  Xuholetts,  6  H.  4  N.  383. 

The  words  "  according  to  statute "  Instead  ot  "  by  statute  ■  writ- 
ten In  the  margin,  are  sufficient:   Roiertaon  v.  Coolry,  7  U.  C.  Q.  B. 

157.  A  subsequent  pleading  shall  not  raise  any  new 
jtround  of  cluim  or  contain  any  allegation  of  fact  incon- 
sistent with  the  pre\-iou3  pleadings  of  the  partv  pleadin;; 
the  same.    C-R.  288. 

See  Eng.   (1883)   R.  212. 
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Ih.  objwt  •lm«d  at  by  thi.  Rule  I.  to  prevent  wh.l.  under  the  Id.  ist 
fommoB  Law  tnttm  ot  pleading,  wai  railed   "departure"     Where 
It  l>  low  dealred  to  vary  lomethlnK  atated  In  a  (ormer  pleadlna  of  a 
party,  It  muBt  be  done  by  amendment  of  that  plMdlng. 

A  Hcond  pleading  may  add  a  fact  to,  but  muit  not  contradict 
tie  lint:  per  Brett,  L.J.,  In  Brealauer  v.  Barwick,  36  L  T  52- 
2)  W.  B.  901;  nor  raUe  a  fresh  cauie  of  action:  Collamlell  v  FUahi 
W.  N.  1877,  186.  Bee  alao  Wmiamaon  v.  L.  S  N.  W  Hy  Co  12 
en.  D.  787;  Buckvnrth  v.  ifcCIellaml,  2  L.  R.  Ir.  627;  Kinottm  v 
Carter,  29  L.  R.  Ir.  364.  Whera  a  reply  violatea  this  fitile  the  Judge 
«t  the  trial  may  refuse  to  try  the  action:    Huri  v.  Bottwick,  16  P. 

In  an  action  for  goods  sold,  the  defence  waa  coverture;  plaintiff 
replied,  that  he  waa  not  aware  that  defendant  was  a  married  woman 
aid  thought  she  waa  a  widow,  and  that  the  obtained  credit  by  repre- 
sratlng  beraelf  to  be  entitled  to  an  annuity  under  a  separation  deed- 
Mil  II  was  held  that  the  reply  did  not  raise  a  claim  Inconsistent  with 
Uh  previous  pleading :  Collet  v.  Dickenson,  W.  N.  1878,  52. 

In  the   following   cases    pleadings   have   be«n   held    to    be   unob- 

Jflctlooable: 

Action  for  Infringement  of  patent,  by  alteration  of  goods  supplied 
by  plaintiffs— Defence  that,  under  an  agreement  with  the  plaintiffs 
the  alteratkHu  were  authorised-Reply  denying  this  and  asking 
rectHcatlon  of  the  agreement  on  the  ground  ot  mistake.  It  It  did  ao 
antliorlze :  UcLaughlin  v.  Lake  Erie  i  Detroit  River  R.  R.  Co.  2  0 
U  R.  151.  ' 

Action  for  possession.— Defence  a  mortgage  made  by  plalnCra 
Isther  and  assigned  to  defendant-Reply  that  there  was  no  considera- 
tion for  the  assignment,  and  that  the  assignor  was  of  unsound 
mind  to  the   knowledge   of    defendant:   Smith  v.  amilh,  2  O.  U  R. 

158.  In  actions  for  libel  or  Blander,  in  which  the  defend-  ub.i  or 
ant  does  not  by  his  defence  assert  the  truth  of  the  state-  p.'»'»i.r. 
meat  complained  of,  he  shall  not  be  entitled  on  the  trial  "IZm"' 
to  give  evidence  in  chief,  with  a  view  to  mitigation  of  "°°' 
damages,  as  to  the  circumstances  under  which  the  libel 
or  slander  was  published,  or  as  to  the  character  of  the 
plaintiff,  without  the  leave  of  the  presiding  Judge,  unless 
[m  his  pleading  or]  by  notice  given  seven  days  at  least 
before  the  trial  he  furnishes  particulars  in  writing  to  the 
plaintiff  of  the  matters  as  to  which  he  intends  to  give 
evidence.    C.R.  488,  amended. 

S«  Eng.  (1883)  R.  461. 

m.!"";  "'^'^^  '"  ^'"^^'  Indicate  the  amendment  which  has  been 
rasae  la  c.  R.  488. 

No  tcmand  for  these  particulars  Is  necessary.    They  must  be  fur- 
■n'mlon^"  '°'"""°''  I>™«a™t  '0  giving  of  evidence  of  the  matters 


1^ 


008 


■ik  lit. 


Before 
dfliT.ry 
of  deftuM. 


BUUW  OF  COUBT. 

Notwllbiundlnt  C.  R.  488.  It  wu  held  U»t  tlu  licti  relltd  on  m 
mltlfatlon  of  daouxM  In  an  action  tor  libel  or  alander  muat  be  ,« 
out  In  the  defence;  Beaton  v.  /nfelHfenc.r  r.  Co.,  S2  Ont.  App  r- 
Voneyclf  v.  Port.*,  1  O.  U  R.  13;  MtKenaie  v.  McLttvihlin  38  c'j 
131;  but  lee  rulfori  v.  Wallace.  1  O.  U  R.  278;  and  even  though  liiey 
were,  a  notice  under  the  «ule  would  also  b«  neceMary.  rnder  tte 
Kule  a>  amended.  If  the  partlculan  are  given  in  the  defence  then 
the  Mven  days'  notice  Is  not  requisite.  According  to  the  above  men 
tloned  decisions,  it  seems  to  be  doubtful  whether  a  defendant  could 
Qualify  himself  to  give  the  evidence  referred  to  In  the  ifule  raereli 
by  giving  the  notice,  where  he  had  omitted  to  give  the  particulars  In 
his  defence.  The  safest  course  would  therefore  appear  to  be  to  tin 
the  particulars  In  the  defence. 

Where  the  defence  does  assert  the  truth  of  the  statement  com 
plained  of.  It  has  been  held  that  evidence  as  to  the  plaintiff's  ibar 
acter  with  a  view  to  mitigation  of  damages,  Is  not  admissible  .inle<, 
the  facts  relied  on  are  pleaded:  Scott  v.  Sompion,  8  Q  B  D  tni  so 
that  the  effect  of  the  Rule  and  this  decision  Is,  that  whether  the  truth 
of  the  alleged  Ubel  or  slander  be  pleaded  or  not,  the  evidence  reterreJ 
to  In  this  Kule  cannot  be  given,  unless  the  particulars  are  furnished 
as^hereln  mentioned.  Evidence  In  mitigation  of  damages  Is  admtalbfe 
where  the  defendant  pleads  that  the  publication  complained  of  was 
privileged:  Mangena  v.  Wriaht.  1909,  2  K.  B.  968;  100  L.  T.  960. 

It  will  be  observed  that  the  Rule  Is  directed  to  evidence  In  chler 
as  to  two  points,  <a)  the  circumstances  of  publication,  (6)  the  character 
of  the  plaintiff,  and  does  not  preclude  evidence  which  can  be  ob- 
tained by  cross  examination  of  the  plaintiffs'  witnesses,  nor  does  It 
preclude  evidence  In  chief  as  to  any  other  mature  than  those  above 
mentioned,  even  though  particulars  have  not  been  furnished  either 
in  the  defence,  or  by  notice. 

As  to  the  nature  of  the  particulars  to  be  furnished :  see  notes  to 
Rule  138. 

169.  A  ground  of  defence  or  oonnter-claim  which  has 
arisen  after  action,  bnt  before  the  defendant  has  de- 
livered his  statement  of  defence,  may  be  pleaded  either 
alone  or  with  other  grounds  of  defence.     C.H.  289. 

See  arst  part  of  Eng.  (1883)  R.  28J.  Under  this  Rule  the  defend- 
ant may.  In  his  defence,  set  up  any  ground  of  defence,  or  counterclaim, 
which  be  has  at  the  time  of  delivering  the  defence,  no  matter  when 
such  ground  arose;  and  not  merely  grounds  of  defence  which  arose 
before  the  time  limited  tor  delivering  the   defence. 

Whether  a  ground  of  counterclaim  arising  after  action  brought 
can  be  set  up  was  the  subject  of  conaioting  decisions  In  England: 
see  Beddall  v.  UMIand.  Toke  v.  Andreics,  and  other  cases  cited  In 
notes  to  Rule  lin,  pp.  523-524.  The  words  "or  counter-claim"  have 
been  Inserted  In  this  Rule  to  remove  any  doubt  See  also  C»amScrlni» 
v.  ChamberUn,  11  P.  R.  501,  and  notes  to  Rule,  115  and  161. 

Where  the  claim  sued  for  had  been  attached  by  garnishee  proceed- 
ings instituted  before  action,  any  payment  made  by  lh«  defondant 
pendente  l,te  In  pursuance  6f  such  proceedings  constitutes  a  defence 
arising  after  action,  and  does  not  relate  back  to  the  attaching  order: 
Pirlrorii  v.  Tims.  19  P.  R.  109. 
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A  i>l«lntlB  miinot,  except  bjr  way  of  defence  to  a  coustrn'-clalin  ■■]«  Ho- 

iRule  160),  Kt  up  matleri  arlilng  pendinlc  lite  aa  a  iround  of  tlalm-      >•»■ 
icLem  T,  McLean.  17  P.  H.  440. 

A>  to  raising  new  matter  after  Judgment:  see  Rule  023  and  notaa, 

160.  If,  after  a  counter-claim  has  been  delivered,  a  ■>•<"«  to 
ground  of  defence  thereto  arises  it  may  be  pleaded'  in  "•""■'.'' 
answer  thereto.     C.H.  290. 

Sae  Eng.  R.  (1883)  R.  282,  loaf  port. 

A  plaintiff  may.  In  bla  reply  to  a  couuterclalra  of  defendant 
Muntarclalm  In  reapect  of  a  cauae  of  action  accruing  after  the  liaue 
of  Uie  writ,  or  ariaing  at  the  lame  time,  and  out  of  the  aame  trana- 
actlon  aa  the  counter-claim  of  defendant:  Take  v.  Anireut  8  Q  B 
D.  «8;  ficiifon  y,  Nevme.  1900,  2  Q.  B.  Ijl;  82  U  T.  446,  and  under 
ihU  B«le  he  may  alao  set  up  as  a  defence  matter  arising  after  the 
delivery  of  the  counter-claim. 

But  where  a  claim  which  might  have  been  pleaded  by  way  of 
counterclaim  la  pleaded  ai  a  set-off,  the  plaintiff  may  not  reply 
matters  arising  subsequent  to  action  brought:  JfcVomaro  v  Skain 
S  Ont.  103.    See  alao  notes  to  Rule  lie. 

161.  Where  a  ground  of  defence  or  counter-claim  arises  Atcr 
after  the  delivery  of  the  statement  of  defence  or  counter-  t^^'cl " 
claim,  the  defendant  may  within  ten  days  after  such 
ground  of  defence  or  counter-claim  has  arisen,  deliver  a 
further  defence  or  counter-claim,  setting  forth  the  same, 
or  introduce  the  same  by  amendment  into  his  statement 
of  defence  or  counter-claim.     C.B.  291. 

See  Eng.  (1883)   R.  283. 

A  counter-claim  and  set-off  were,  under  the  Eng.  Rules  correspond- 
ng  to  the  original  Ont.  Rules,  held  to  constitute  a  ground  of  de- 
reate  within  this  Rule:  Wood  v.  Ooodwiu,  W.  N.  1884,  17,  and  Ihia 
wll.  no  doubt,  be  so  now  under  this  Rule,  and  fiule  115:  see  confro 
ChcmbcrMn  v.  Chambcrlin,  11  P.  R.  501,  under  the  original  Rules. 

In  computing  the  ten  days.  Vacation  Is  not  reckoned:  Rule  179 
snil  the  time  may  be  enlarged:  Rule  176;  and  see  Re  Jones.  Etire  v 
toi,  25  W.  R.  303. 

By  pleading  such  a  plea  at  law  under  the  former  practice,  a  de- 

endant  abandoned  all   his  former  pleas:   Barker  v.   Palmer.   1  Salk. 

'■».  but  this  Is  not  so  under  the  present  Rules,  though  semile  other 

aerenccs  fall  to  the  ground  It  the  plaintiff  confesses  the  new  plea: 
see  Foslcr  v.  Oamgee.  1  Q.  B.  D.  666. 

162.  Where  a  ground  of  defence  to  any  counter-claim  D.t.„». 
arises  after  the  delivery  of  the  defence  thereto  the  de-  '^S'"" 
tendani  to  the  counter-claim  may  within  10  days  after  ,"pir  """ 
such  ground  of  defence  has  arisen,  deliver  a  further 
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Buua  or  covar. 

pleading  setting  forth  the  same,  or  may  get  up  inch  ww 
ground  of  defence  by  amendment.    C.R.  292. 

Sm  Eng.  (1883)  R.  283.  Th.  unie  llbcrtr  !■  btn  given  to  a  oiain 
tl«  .ft,r  th.  tin.,  for  d.llT.rln,  .  r,pl,-  h..  „pi„d  m  1.  b,  '^Xl 
cedlni  Rule,  flvra  to  a  liof.ndant  after  the  delivery  of  hie  defen." 

163.  Any  such  amendment  may  be  made  on  prKciiie 
C.R.  293,  amended. 

Tbl.  and  the  preredlni  Hule  provide  two  methoda  for  letting  un 
h..  JI!n°i  H  •""..•  '°  •  ""'""■'^'•ta  """ng  after  .  detence  ,l'ml 
of  the  prevlou.  pleading.  Thete  AiiIm  are  cosSned  to  matteri  arl.in, 
within  ton  day.  prior  to  th.  delivery  of  .uch  further  pTeadin"  o  !J 
raendment  of  the  prevlou.  piMidlng.  They  do  not  warrant  the  Intro- 
ductlon  of  any  other  matter,  of  defence,  and  If,  under  colour  of  the,e 
fh".  .''A    "'  "'^''V"  ""  l'"™1"™'l  which  did  not  arl.e  .ithin 

'^v:lt>;,z''^.:'"''''  "' """"""«" """  *'  '"«"'"■  "^ 

th.TlmTJi'.'hrS.''"'!,  "  ■f""'  '°  "*""•  •»  »PP"«tlon  to  extend 
26  W.  R."o3  "■  "  "'"  "*■  "•  "«  •^""'  ^»"  >■  £■«• 

164.  Where  any  defendant  pleads  any  ground  of  de- 
fence or  counter-claim  which  has  risen  after  the  com- 
mencement of  the  action,  the  plaintiff  mav  deliver  a 
confession  of  such  defence;  and  he  may  thereupon  si™ 
judgment  for  his  costs  up  to  the  time  of  the  pleading  of 
such  defence  unless  otherwise  ordered.    C.R.  295. 

See  (1883)   R.  284. 

Payment  of  money  Into  Court  1.  not  a  "defence'  within  th. 
meaning  of  thl.  «.lc:  Callander  v.  HawMn,.  2  C.  P.  D.  S92. 

thol^^h'r  'J",  "U'". ";''  ""  "^^  '^-  ""«•  ^^"^  »•"  to  »»  »»""*  f "*<•'■ 

Wore  action    ,h""  ,■""?:"  ""•  '""•  "  ■""  ""'"  ■""»«»  "'» ■« 
St™   .n^w    M    '""'""«'"•  "''"'fele..  entitled  to  coulee,  thj 

666  There  1.  no  difference  in  thl.  reepect  between  a  plea  of  b.nk- 
runtcy  and  any  other  plea:  fo.ler  v.  Oomie,.  mm-.  A  plea  that  " 
occ2?~d7«.?,1,'''"'"".'''' ""°'"-"""'  "■»"  >"  "^'  <"  "•"•rJoy  whkh 
?hl  nl»l„Tf»  I  t.  °™  """  ""'  '^<"»"'™«ment  of  the  action."  and 
coBta  under  this  Bule:  Champion  v.  jrormSj/,  7  ch.  D.  373. 
and^oreeh-r""™'""  i'  "  l^'^nnlnatlon  of  the  matter.  In  litigation. 
L  R-Tc^Pno^fTc  p' UO?  '"  '"^  "^  """"^  ^^'^»"°''  >■  ^^"' 

,„/°r/°,™  °'  '^"'"^'s'"":  see  Form  No.  28;  H.  *  L.  Forms.  No.  360; 
and  of  Judgment  for  costs.  Form  No.  99;  H.  ft  L.  Forms,  No.  838. 

.„.^i'°  !!"/*  *''^"™  '°  *  counter-claim  In  the  nature  of  a  pecur'ary 
set-off,  arising  after  action  brought:  ElU,  v.  lfM,o„,  36  U  T.  5S3: 


cuN'vutuuN  ur  i>i:'iNcE. 
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BMd  ».  aooiun*.  W.  N.  IIM.  17,  iDd  to  countercltliai  notnlly    idt  IM. 
■H  DotM  to  KmM  116,  1(1 ;  but  tbo  Em.  Hule  doM  not  la  lorni 
ipply  to  countcrclalnu:  BtOialt  v.  irotlloni/,  17  ch.  D.  174. 

Where  *  Judfe  rofuMd  to  dopiivo  tba  plilntlK  of  tbo  cotti  undtr 
tiM  tut  cUuM  of  tbli  Hule,  It  w»  bold  that  tbor  wera  coata  laft 
•  libiB  tba  diacratloB  of  tta*  Judta  within  aactlon  49  of  the  Enillah 
Judicature  Act  (corraapondlni  to  aoc.  24  of  tba  Onl.  Act),  tod  tbat 
iherttore,  there  rould  be  no  appeal  from  tba  dedalon,  eirapt  by 
lean:  rerMna  v.  Beruford,  47  L.  T.  515;  and  tt^  Hopkliu  v  Fickera 
I  T,  U  R.  «I0. 

Dataadanta  delivered  a  further  dafenct  ,f  matter  arlaint  alnce 
fornar  defence.  Plaintiff  delivered  r  coofoakion  of  tbia  defence,  and 
■iDid  Judiment  for  coata.  Tba  defendanta  aaaertlni  tbat  the  point 
wai  lafflciaattT  ralaad  br  the  former  defence,  whlcb  waa  not  In- 
luidad  to  be  waived,  and  conaentinf  to  withdraw  the  further  de- 
(eaee,  the  Judiment  for  coata  waa  aet  aalde  under  thia  Bale:  Bridi- 
WW,  etc.,  V,  Barbodoi  Wolcr  Supply,  clc,  38  Ch.  D.  378. 

ThIa  Bale  waa  held  not  to  apply,  where  the  defence  alao  let  up 
mitteri  of  defence,  wblcb  had  occurred  before  the  commencement 
of  tba  action:  Uarriton  v.  ihargavmny,  67  L.  T.  3«0;  and  where  an 
action  bad  been  brought  bv  a  Judgment  creditor  against  a  Judg- 
meat  debtor  and  another,  to  aet  aalde  a  conveyance  aa  frandu- 
iMt,  and,  after  pleading  of  aeveral  dotencea,  the  Judgment  debt, 
obulned  leave  to  amend  by  adding  aa  a  defence,  without  abandon- 
ing bis  other  defencea,  that  the  plalnllB's  claim  bad  become  extln- 
nlsbed  by  reaaon  of  a  let^ilt  ordered  In  another  action.  It  waa  held 
that  this  waa  a  case  In  wblcb  the  plaintiff  should  not  be  allowed 
to  confaaa  the  now  defence,  and  algn  Judgment  for  coato:  PatUr- 
loa  V.  Smith,  14  P.  R.  668. 

As  to  discontinuance  of  the  action  by  tbo  plaintiff  In  other  caaea: 
Ke  Rale  321. 
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Scope  of 
tho  Rules. 


TBIRO  PARTY  PBOOIOUM. 

1M-— (1)  Where  a  defendant  claima  to  be  entitleil  tn 
contribution  or  indemnity  from  or  any  other  relief  ovtr 
against  any  person  not  a  party  to  tho  action,  hereinnftir 
called  a  third  party,  he  may  issue  a  notice  iu  accorduiui' 
with  Form  24  (hereinafter  called  the  third  party  notiiel 
which  shall  be  sealed  in  the  game  manner  as  the  writ  i>f 
summons,  and  shall  state  the  nature  and  grounds  of  tlie 
rlnim. 

(2)  A  copy  of  the  notice  shall  be  filed,  and  a  onpv 
together  with  a  copy  of  the  statement  of  claim,  or,  if 
there  be  no  statement  of  claim,  of  the  writ,  shall  be  sorvod 
on  tho  third  party  within  the  time  limited  for  the  dpj....rv 
of  the  defence.     C.B.  209. 

Proyl.lon  for  tke  cue  of  "other  relief  OTor"  li  not  contained  In 
Ent.  (1813)  R.  170.  In  other  reiperU  thla  Rule,  though  not  In  lilM- 
tiMl  term,  with,  1>  to  the  iune  e(r«t,  eicept  that  the  EnK.  Rule 
provide.  (II  c.  R.  209  formerly  did),  that  the  letre  of  the  Court  mutt 
be  obtained  to  tiiue  a  third  party  notice. 

For  Form:  ire  No.  24;  H.  *  L.  Form..  No.  47S.  Thl.  Form  require. 
the  place  of  iKue  to  be  added. 

The  «»let  relating  to  third  party  procodura  provide  machinery  tor 
slvlng  effect  to  »ec.  16  (d)  of  the  Act,  tupra.  p.  40. 

The  third  party  procedure  aa  provided  by  the  Bute,,  appllea  only 
to  actions  commenced  by  writ,  not  to  summary  proceedlnge.  juch  as 
an  originating  eummon.  In  England:   He  Wilton.  Allv.Oio.  v    llooJ 

n.^;.H  „"■  Ti  "'  ^  '^-  '°°'  ■""  •"•  P™<^»«i"'lf  commenced  In 
untarlo  under  Rule  10. 

.1,  "r.?*  .°f.v*'*  ""'•••-By  «ulc.  67  and  68.  plalnlir  are  given 
the  fullest  liberty  to  Join  a.  defendants  all  persons  against  whom, 
Jointly  severally,  or  In  the  alternative,  they  may  Jointly.  sever.-illy. 
or  In  the  al'ernatlve.  claim  relief.  By  sec.  16  (dl  ot  the  Aot.  Ir. 
rurtherance  of  one  of  the  miln  objects  of  the  Legislature,  nomely. 
o  have  the  claim,  ot  all  rcrsons  Interested  In  the  subjert  of  the 
Itlgatlon  dlspoeed  of  In  the  ..ma  action,  a  further  and  enllrely  ne. 
Jurisdiction  was  conferred  upon  the  Court.  By  that  section  a  defend 
ant  to  an  action  may  obtain  (1)  againU  a  plaintiU  alone,  or  (ft,:  plau,- 
Itff  and  ,omc  other  pcrMn-any  relief  that  might  be  granted  in  :in  In- 
dependent action  by  the  same  defe-jdant  agaln.t  the  sam»  plaintiff  r!--.- • 
or  against  the  .ame  plalnlllf  and  such  other  person;  (2)  agatml  («> 
a  co-defendant,  or  f")  any  other  per.-)n-any  relief  relating  to.  or  in 
connection  with,   the  original   subject  of  litigation,   whloh   miglit  be 
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iruixl  la  ID  ladtiKBdinl  action  bjr  lucb  t'lrtadiat  afalait  lucb  ce-d«-  ■>■.  iii 
Kodaai,  or  otktr  penwa:  and  It  bu  bMa  ^d  uial  a  llbaral  coaairuc- 
lloa  ibould  b«  ilvta  to  lb>  ««!«•  nUtlm  to  third  party  prmtdura- 
amir  >.  Cm.  faeift  Hy.,  2S  O.  U  R.  41>2. 

Th«  moda  la  which  a  dartndaat  may  obuin  Ihi"  relirt  abova  man- 
llonoit  aialnit  a  plaintiff  alone,  or  aloni  with  aama  other  ptrion 
II  br  oouatrr-clalm.  and  traatwl  of  npra:  Half  ii;i,  r»  „q.  a 
fomlarclalta.  aa  the  niim*  Imporli,  U  onii  advanred  acalnit  that 
of  Iba  oppoilte  party;  a  coiintprclalm  by  a  dufrndant  muat  there- 
fort  be  a  claim  acalnit  lb"  plaintiff  alone  or  aialnat  th.  pialn- 
tll  and  aome  other  peraon  or  peraone:  whereaa  third  parly  pro- 
cedan  la  tor  the  purpoae  ot  enabling  a  defendant  to  obtain  relief 
•piaet  a  co-detondanl  or  aome  third  partlea  only,  In  reapect  ot  a 
lliMllly  In  which  the  plaintiff  li  not  concerned. 

By  a  counter-claim,  to  a  certain  oitent.  complete  relief  nay  be 
obulned  afalnat  a  co-defendant,  or  a  third  person  not  orlilnally  a 
party:  Ralci  113-117;  but  no  counUr-clalm  can  be  let  up  which  doea 
not  leek  relief  agalnat  a  plaintiff:  aee  notea  to  Httle  115. 

The  third  party  procedure  provided  by  the  Rultt  preacrlbea  the 
procedure,  ao  far  aa  hai,  at  preaent.  been  thought  eapedient,  for  giving 

>  defendant  (whether  ao  In  an  action,  or  a  counterclaim:  a?e  f.eil  v 
la«l«-Con««c»(al,  ic,  1S02,  I  K.  B.  48);  8«  L.  T.  867),  relief  agalnat 

>  co-defendant,  or  any  other  paraon,  aa  contemplated  by  aectloa  16  (d) 
of  the  Act 

'*^be  preaent  ffaica  provide  tnat: — 

(1)  Third  party  procedure  Is  confined  to  clalma  for  (o)  contribu- 
tion from,— (61  Indemnity  from,— and  (cp  other  relief  over,— agalnat  a 
third  party. 

(2)  ContrlhuUon,  Indemnity,  or  other  relief  over,  may  be  iforced 
aialnat  a  co-dafendant,  aa  well  aa  a  peraou  not  originally  a  r '  -y. 

(3)  Pinal  Judgment  may  bo  given  betwet_  a  defendant  and  a 
inlrd  party  or  between  a  defendant  and  a  cinjefendnnt.  In  the  aame 
proceedlnga,  without  the  bringing  of  a  aubaequent  action. 

(O  The  third  party  procedure  appllea  not  only  to  the  partlea  to 
Ibe  actbn.  but  alao  to  parties  to  a  counter-claim,  who  may  also 
avail  tbcmaelvea  ot  It:  see  Lei'i  v.  AnploConfmnilal.  etc.,  npra. 

Oe»trt*.tl(i».— Whore  a  defendant  clalma  contribution,  or  Indem-  comrlbotloi. 
nity  against  a  co-defendant,  the  proci-dure  presci-lhed  by   this  Hute 
muit  be  followed;  It  la  not  enough  merely  to  claim  It  by  hia  defence: 
•ee  Cnaton  v.  Henilerion  ItolU-r  Biaring  <     ,  20  O.  L.  R.  581. 

The  right  to  contribution  is  an  cqullabK>  right  arising  where  two 
or  mora  persona  are  auLJect  to  a  common  liability,  other  then  for  a 
fraud,  or  other  wilful  tort :  see  Johnian  v.  TVilii  44  Ch.  D.  1  '6;  Sutton 
V.  Daiidoa,  IV  o,  L.  H.  556. 

Except  In  cases  of  liability  for  fraud,  or  other  wilful  tort,  the 
right  exists  between  truateea:  Butter  v.  Buller,  14  Ch.  D.  32«;  Bt 
Bylov.  Bartlett  v.  chnrtei.  45  Ch.  D.  468;  63  L.  T.  S36;  Lever  >•.  Pearee. 
w  N.  1888, 105;  nunai  trustees,  such  m  dlrecfors:  Ramtkill  v.  Bdiro'da, 
•I  ni.  b.  100;  copartnera  or  co-adventurers  In  partnership:  McLaren 
u  Y  ■  '"  ^-  ^-  *"•  ^"""'  '■•  Dixon.  16  Q,  B.  D.  455:  co-«uretioa: 
3,1  J    J   '■  """■  28  Ont.  35;   affirmed  In  C.  A..  18  O.  U  T.  236; 
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HULE8  OP  COtlBT.- 

There  t«  no  right  to  contribution  t>etveen  toiifmtor),  knowingly 
committing  the  wrong:  Atly.Oenerat  v.  Wilton,  Cr.  *  Ph  I-  Lin 
gard  v.  Bromley,  1  V.  «  B.  117;  Power  v.  Hoey,  19  W  r'  sie- 
Iderryweather  v.  A'iion,  8  T.  R.  186;  and  per  Lord  Herschell  Pol 
mfr  V.  TVict,  1894,  A.  C.  318;  see  also  The  EnglUhman,  43  w  R 
670;  Pollock  on  Torts  (oth  ed.),  191;  124  L.  T.  Jour.  16S;  but  a  trustee 
committing  a  breach  of  trust,  at  the  requeit,  or  instigation,  or  with 
tha  consent  in  writing,  of  his  cestui  que  truat,  is  In  some  cases  entitled 
to  be  Indemniaed  out  of  the  share  in  the  trust  estate  of  such  cestui  auc 
trual;  The  Trustee  Act  (R.  8.  O.  c.  121),  a.  36. 

In  an  action  against  some  of  the  directora  of  a  company  for  mlj- 
application  of  the  funds  of  the  company,  the  defendants  were  allowed 
to  serve  a  third  party  notice  upon  a  person  who  was  also  a  director 
at  the  time  of  the  alleged  misapplication,  and  who  would  be  liable  to 
contribute ;  Furnem  v.  Piekerins,  1908,  2  Ch.  224 ;  99  L.  T.  142. 

An  assignee  of  a  lessee,  as  to  part  of  the  land  leased,  who  hail  paid 
the  whole  of  the  rent  due  by  the  lessee,  was  held  not  entitled  to 
contribution  from  the  assignee  of  the  lessee  of  the  remaining  part 
of  the  land,  there  being  an  Independent  and  not  a  common  liability 
Johumn  v.  Wild,  supra,  p.  613;  but  semile.  In  such  a  case  relief  over 
might  properly  be  claimed  under  this  Ilulc. 

Where  a  surylTlng  executor  Is  sued  for  an  account,  and  he  seeks 
contribution  against  the  representatives  of  the  deceased  executor 
he  cannot  insist  on  the  plalntill  making  such  representatives  defend- 
ants, hut  he  may  proceed  against  them  as  third  parties  under  this 
Rule;  Re  Harrison,  1891,  2  Ch.  349;   64  L.  T.  442. 

As  to  contribution  between  co-defendants:  see  notes  to  Rule  ITO. 

ladenuiltj.— Indemnity  arises  where  the  defendant  sued  by  the 
plaintiff,  though  liable  to  the  plaintiff,  may  have  a  right  to  indemnity 
over  against  a  third  party  whom  the  plaintiff  could  not  sue.  A  defend- 
ant doea  not  lose  his  right  to  have  his  claim  against  a  third  party 
determined  in  an  action  against  him,  because  the  plaintiff  In  addi- 
tion to  claiming  on  grounds  as  to  which  there  Is,  or  may  be,  a  right 
of  Indemnity,  also  alleges  grounds  for  relief  against  the  defendant 
with  which  the  third  party  has  no  concern:  Pettigrew  v.  Grand  Trunk 
Ry..  22  o.  L.  R.  23;  hut  where  the  right  to  indemnity  does  not  exist 
in  the  event  of  negligence  by  the  defendant,  and  the  plaintiff's  claim 
is  wholly  based  on  the  alleged  negligence  of  the  defendant  In  such 
a  case  a  third  party  notice  claiming  indemnity  would  not  be  proper: 
Hunter  v.  Hamilton  Bridge  WorJts,  2  O.  W.  N.  251. 

The  right  to  Indemnity  within  the  English  Rules  must  be  one 
arising  out  of  a  contract  for  Indemnity  as  such,  expressed,  or  Implied: 
Speller  v.  Bristol  Bteam  Navigation  Co.,  13  Q,  B.  D.  96,  where  It 
was  held  that  a  warranty  of  seaworthiness  of  a  vessel  hired,  was  no 
such  contract  for  Indemnity  against  a  claim  for  damages  tor  the 
injury  of  plaintiff's  goods  in  the  vessel  by  reason  of  Its  not  belns 
seaworthy.  So  in  an  action  for  trespass  by  cutting  timber,  defend- 
ants Justifying  their  acts  under  an  agreement  with  third  parties 
from  whom  the  defendants  purchased  the  timber,  would  not  seem  to 
be  entitled  to  bring  in  the  third  parties  and  claim  Indemnity,  under 
the  English  Rule,  the  damages  not  being  necessarily  the  same,  and 
s'-mbh',  there  would  not  be  a  case  for  relief  over  within  the  Ontario 
Rule:   see  Parent  v.  Cook,  2  O.  L.  R.  712;  3  0.  L.  R.  350.     See  also 
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I''",/°t°'  CTrt.(™.en,   1895,   P.   281,  and  Payne  y.   CgudMI.   17   P.  B.I.  168. 
R.  38;  Markham  v.  Paget,  1908,  1  Ch.  69?;  98  h.  T.  605. 

Case!  where  there  Is  no  such  contract,  but  merely  a  rleht  to 
damages  against  the  third  party  It  the  plalntIB  succeeds  In  recover- 
ing (rom  defendant,  are  not  within  the  Bngll.h  Rules:  Birmingham 
Unt  Co.  y.  L.  i  y.  W.  Railway  Co..  34  Ch.  D.  261-  Ponlifex  v 
Foori.  12  Q.  B.  D.  162;  Payne  v.  Caughcll.  17  P.  R  39-  and  se> 
Willtm  T.  Boulter.  18  P.  R,  107;  Windsor,  dc.  v.  Highland  Park  19 
P.  H.  130;  JfiHcr  v.  Sarnia  Oa,  Co..  2  O.  L.  R.  546;  but  may  some- 
times he  cases  of  "other  relief  oyer"  within  the  Ontario  Hula  165- 
but  not  where  the  damages  claimed  against  the  third  party  arc  not 
In  any  way  measured  by  the  damages  recoverable  hy  the  plaintiff 
against  the  defendant:  Oagne  v.  Hainy  Ittvcr  Lumber  Co.,  20  O.  L.  R. 

Cases  of  an  express  contract  for  indemnity  will  present  no  dlffl-  Expr... 
culty;  but  an  express  contract  may  he  met  by  a  defence  that  the  claim  """"" 
l!  not  within  the  contract:   see  Page  v.  Midland,  95  L.  T    Jour    Zo" 
following  Hunt  v.  White,  37  L.  J.  Ch.  326. 

In  Hull  V.  Sim,  10  T.  L.  R.  403,  in  an  action  against  the  committee 
of  a  club,  they  wera  held  entitled  to  bring  in  some  of  the  members 
under  a  rule  of  the  club  which  provided  that  the  committee  of  the 
club  was  to  be  Indemnifled  by  the  members. 

A  covenant  by  the  assignee  of  a  lease  to  indemnify  the  assignor 
against  liability  on  the  covenants  in  the  lease  was  enforced  by  third 
party  proceedings:  Choeh  v.  Clutlerbuck,  1899,  2  Q.  B  148-  81  L 
T.  9;  and  so  also  i  covenant  by  an  assignee  of  the  equity  of  redemp' 
tlon  of  mortgaged  property  to  assume  the  mortgage:  MeHurtry  v 
Ltushner,  3  O.  W.  N.  1176. 

A  contract  for  re-insurance  is  not  a  contract  for  indemnity:  Oeen 

.n/^in,"'"^  ",*'"  °'  """"""""y  raw  arise  in  the  case  of  principal  i„p,i,d 
and  agent:  see  Langley  v.  Lmo  Society  o/  V.  C,  3  O.  L.  R  245-  "«tr.c,. 
nirmngham  Land  Co.  v.  London  d  N.  W.  Railway,  34  Ch  D  at  p  ■>77- 
°  r?'n''°,?.  °'."''"™'-  ■"'■•  ^'"'  '^'"■^"ore  v.  N.  E.  Railway  Co., 
-J  LB.  p.  344;  of  Identical  contracts  (e.g.,  for  supply  of  goods  with  a 
warranty),  where  the  second  contract  (with  a  similar  warranty),  is  en- 
tered into  with  knowledge  of  the  Ilrst:  see  Birmingham  Land  Co.  v.  Lon- 
»o»  <t  -\.  W.  Railway.  34  Ch.  D.  p.  277;  also  Jacobs  v.  Broun,  W  .V  1884 

,  .  4'-*''  ""'"'■  ^'  ^°'-  •'°'"'-  •""•  *'™'  '■'■  "'"O"-  ■^V-  N.  l.SSO,  113;  42 
u  1  .6a;  28  W.  R.  796;  also  between  trustees  and  their  cestui  que 
lr«»t  concurring  in  a  breach  of  trust:  Sawyer  v.  Sawyer.  2S  Ch. 
D.  59„  Be  Sou,  1897,  2  Ch.  525;  The  Trustee  Act  (R.  S.  0.  c.  121) 
howJv  .f""°"'  ''"^'^  '■•  ^nleby,  42  Ch.  D.  351.  (In  the  last  case, 
nowever,  there  seems  to  have  been  an  express  contract  for  Indemnity). 
hr„?>,  .""^  *"'  °'  indemnity  on  the  part  of  a  passive  trustee  tor  a 
,i.T  °  T  "''  '"^  *'''"'«  trustee,  except  under  special  circum- 
»c«nces,  as  where  the  acting  trustee  is  solicitor  for  the  trust,  or  has 
uemed  --rsonal  bc^nellt  from  the  breach  of  trust:  Bahin  v.  Hughes. 
ih.  7  ''".•  *'""'  '•  ^'""O""'-  18D1.  1  Ch.  337;  ail  are  equally  liable  to 
'ue  e.  q.  (.:  Cotoper  v.  moneham,  68  L.  T.  !S. 

„,''''"'!  ""  '""''"  *"  brought  against  a  surviving  trustee  for  re- 
try or  a  trust  fond,  lost  by  misapplication  thereof  by  a  deceased 
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trustee,  a  solicitor.  It  was  held  that  the  partner,  of  the  deceased 
Bollcltor  could  not  be  brought  In  as  third  parties  on  a  claim  ot  defend 
ant  to  be  Indemnlfled  by  them,  the  right  ot  the  defendant  to  re- 
cover  from  the  surviving  partners  a  sum  equal  to  the  lost  trust  fund 
being  an  Independent  right  not  depending  on  the  Ilablllly  of  the 
deftndant:  Wynne  v.  Tempeal.  1897,  1  Ch.  110;  sec  also  C(im,b,:l 
V.  Farley,  18  P.  R.  97. 

A  surety  Is  entitled  to  call  upon  his  principal  to  discharge  the 
liability  for  which  he  Is  surety,  even  though  the  surety  has  not  been 
sued  tor,  or  paid  It:  Ascherton  v.  Tredegar  Dry  Doeic  Co.,  1909  2  Ch 
401:  Cunnini/Tiom  v.  Lyster,  13  Or.  676;  ifewSum  v.  Mackclcaji.  19 
App.  729;   ged  vide  lie  Beavan,  Davie$  v.  Beavan,  1913,  2  Ch.  o%. 

As  to  claims  against  third  persons  for  Indemnity  against  llaWllty 
for  damages  arising  out  of  negligence  of  the  third  persons  as  con- 
tractors: see  McCann  v.  Toronto.  28  Ont.  650. 

The  right  lO  Indemnity  may  have  arisen  either  before,  or  after 
the  commencement  of  the  action:  Edison  v.  Hollana,  33  Ch  D  497- 
see  also  Edison  v.  Jablochkoff,  35  W.  R.  178. 

As  to  the  difference  between  a  guaranty,  and  a  contract  of  Indem- 
nity: see  Guild  v.  Cotirad,  1894.  2  Q.  B.  885;  71  L.  T.  HO-  Beattie  v 
Dintiick,  27  Ont.  285. 

The  claim  for  Indemnity  need  not  necessarily  be  for  the  whole  of 
the  plaintiffs  claim;  It  may  be  for  any  separate,  or  separable  part  of  If 
see  Swate  v.  Can.  Pnci/Ic  Ky.,  25  O.  L.  R.  492. 

Other  Belief  0»er.— This  Is  a  new  class  of  case  provided  for 
m  Ont;    but  not  under  Eng.  (1883)  R.  170. 

The  object  of  the  present  Jlulea  Is  to  extend  the  third  party  j.rocr- 
dure  to  cases  where  a  defendant.  If  he  Is  held  to  be  liable  to  the  plalntifr. 
has  a  right  of  action  to  recover  from  another  the  amount  tor  which  he 
may  be  liable  to  the  plaintiff:  see  Miller  v.  Sarnia  Oas  Co  2  0  L  R 
546;  Oagne  v.  Rainy  River  Lumber  Co.,  20  0.  L.  R.  433-  or  a  spccHc 
part  of  It :  see  SwaU  v.  Can.  Par.  Ry.,  25  O.  L.  R.  192.  against  an- 
other person,  whether  by  way  of  contribution,  or  Indemnity  or  as 
damages  under  an  Independent  contract,  or  otherwise;  and  relief 
against  a  third  party  can  probably  now  be  obtained  In  Ontario  in 
cases  in  which  It  could  not  be  obtained  under  the  Eng.  Rules  or  the 
former  Ont.  Rules  which  followed  them:  see  for  example  London  ,( 
Western  Trmts  v.  Loscombe,  13  O.  U  R.  34,  36;  Constantlne  v.  Wor- 
den.  44  W.  R.  162;  73  L.  T.  4,i0;  12  T.  h.  R.  33,  where  a  defendant  who 
became  liable  In  consequence  of  a  failure  to  unload  a  ship  pursuant 
to  a  charter  party,  was  held  not  entitled  to  claim  over  against  a  third 
party,  a  purchaser  of  the  cargo  from  the  defendant,  under  an  agree- 
ment by  which  he  was  liable  to  the  defendant  for  "any  loss,  dcmnr- 
^«!?  °o  exPonsos  arising  therefrom";  and  see  Tlie  Jacob  Christrnsfn. 
1890,  P.  281.  But  the  scope  or  the  Rules  In  cases  ot  "relief  over" 
cannot  yet  be  said  to  be  at  all  well  deHned.  A  tendency  to  restrict 
the  scope  was  at  flrat  rather  indicated  in  Miner  v.  Sarnia  Oas  Co..  2 
o.  L.  R.  546.  where  It  was  said  that  the  third  party  procedure  is  only 
applicable  where  a  defendant,  If  liable  to  the  plaintiff,  is  entitled  to 
recover  against  the  third  p.irfy  the  very  damages  whiLu  the  pial.i!1.1 
seeks  to  recover  against  him;  but  In  Bwaie  v.  Can.  Pac.  Ry.,  supra,  it 
was  held  that  the  Rules  should  be  construed  liberally  and  It  seems 
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'"..'"'IT'L™'"''?"'"'  """  '"  '"'""°"»  ™""  '°°  »'"■■•»''  »n  lnterpre.E.1.  I» 
t.tloa  h.d  b.en  given  to  th<«i..  It  would  .e,m  that  an  Independent 
rigbt,  which  may  be  enforced  before  defendant  la  damnllled  and 
whether  he  Is  damnified  or  not,  Is  not  a  right  to  either  Indemnity  or 
relief  over:  see  Wj/nne  v.  Tempat,  1897,  1  Ch.  110;  76  L  T  624-  luira 
p.  616;  C,mpi.f»  V.  Mey  18  P.  R.  97;  .ee  also  mrmingham  Lanico. 
V.  ;,.  J  J.  W.  Ki/.  fo.,  34  Ch.  D.  261;  Moore  v.  Walk,  16  p  n  296- 
London  »e  WfS/ern  Truafa  v.  Loscombf,  supra,  p.  616. 

One  object  of  the  Kulea  la  to  prevent  the  same  question,  common 
as  between  the  plalntllt  and  defendant,  and  the  defendant  and  the 
third  party,  from  being  tried  on  different  occasions  and  In  different 
forams:  TVilson  v.  Bouifer,  18  P.  R.  107;  but  where  damages  If 
recoverable  by  defendants,  would  be  assessed  upon  a  different  prln- 
.iple  from  those  of  the  plaintiff,  there  Is  no  such  Identical  question 
and  no  case  for  relief  over:  lb.,  see  also  Porent  v.  Cook  2  0  L  r' 
TI?:  3  0.  L.  R.  350;  PonUfei  v.  Foord  12  Q.  B.  D.  152-  Coilon  v 
jincK,  26  Cb.  D.  161. 

In  an  action  for  conversion  of  goods,  the  defendant  may  bring 
ia  the  party  who  sold  him  the  goods  as  a  third  party  against  whom 
he  is  entitled  to  relief  over:  Contederalion  Lite  Asaociation  v.  Labatt 
(No.  2),  18  P.  R.  266. 

Where  the  plaintiff  claimed  a  balance  due  to  blm  for  hire  or  a 
race  track,  and  the  defendants  alleged  an  agreement  by  a  Ferry  Com- 
pany to  pay  116  per  day  to  defendants  while  the  races  were  being 
rarried  on.  It  was  held  that  defendants  had  no  right  to  contribution 
or  Indemnity,  or  any  relief  over,  against  the  Perry  Company  In 
respect  to  the  plaintiff's  claim  tor  rent:  Windsor  Foir  Oroundt  v 
Bighlmd  Park  aut>,  19  P.  R.  130. 

In  an  action  by  an  employee  In  a  factory  for  damages  for  Injuries 
occasioned  by  alleged  negligence,  In  that  a  retort  by  which  the  injury 
was  caused  was  defective,  and  without  a  safety  valve,  ,  third  party 
notice  given  by  defendant  to  the  manufacturers  of  the  retort  was 
set  aside,  the  retort  appearing  to  have  been  manufactured  under 
a  written  contract  containing  no  warranty,  and  providing  that  the 
ilefendants  were  to  put  In  their  own  littlngs.  Including  the  safety 
valve:  Wilson  v.  Boulter,  18  P.  R.  107. 

The  Rules  do  not,  and  even  the  original  Kuie  did  not  enable  de- 
fendant  to  bring  In  a  third  party  in  an  action  for  apeciHc  perform- 
ance by  a  vendor,  so  as  to  have  it  determined  between  plaintiff  and 
Mendant.  whether  the  third  party  has  a  title  to  the  whole,  or  part 
of  the  land:  Bcffj,  v.  Ellison.  14  P.  R.  384. 

Other   Cues — In    certain    special    cases    by    statute,    relief   over  „  ,, 
against  a  third  party  may  be  obtained  by  a  defendant.    By  The  Muni-  °""' "•"■ 
-ml  .III  (R.  s.  O.  c.  192).  s.  464.  a  municipal  corporation  sued  for 
<lamages  sustained  by  reason  of  any  obstruction,  excavation,  or  open-  ob.lraction 
ing  In,  or  near,  a  highway,  or  bridge,  made,  left,  or  maintained,  by  any  •'« .  o' 
nfraon  other  than  the  corporation,  or  a  servant  or  agent  of  the  cor-  ''"'''*••"■ 
porallon.  may  have  such  other  person  (including  corporation)   added 
as  a  defendant  or  third  party:   see  also  Erdman  v.  Walkerton,  15  P. 
,    '-•/""'""!'  >'.  Toronto,  20  Ont.  98;  Homewood  v.  Hamilton,  1  o. 
•   R.  260;   but  such   third   person  cannot  properly  be  Joined   by  the 
P)alntlff  as  a  co-defendant  with  the  corporation:  Balnes  v.  Woodstock 
10  0.  L.  R,  694 
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Third  Pwtj  Pwioed«»»-O«iw«l  PHmclp]H.-If  a  third  oartv 
la  a  necesBflry  party  to  the  action  as  regard,  the  plaintiff,  the  dofen 
dant  ought  to  have  him  added  as  a  defendant,  and  not  as  a  third  partv 
under  thiB  Rule:   «e  Pilley  v.  Robinson,  20  Q.  B.  D.  155.  and  otber 

TlXTl.  t  ist  4  c^/i!''^.  Tor  "*  "^ ''----  '■  ^"- «/  ^ 

Under  c.  R.  209.  before  a  third  party  notice  could  be  served  It  .a» 
necessary  to  obtain  the  leave  o(  the  Court;  that  preliminary  Is  „„ 
■■m«er  neceasary;  but  It  the  defendant  Improperly  serves  a  third 
party  notice.  It  will  be  open  to  the  plalntllT.  or  to  the  party  serM 
to  move  to  set  It  aside,-  and  the  cases  In  which  leave  to  serve  a  notte 

se^dls^urnTllr^r'"'  "■  ^"^™'--  '"'"'-  "  »"  ^  -"•'« 

^.„!'T%'°  'T'  "  """"'  '""  "'""^  "'""■^  defendant  claimed  In. 
denmlty  from  three  persons  Jointly,  vl..:  a  plaintiff,  a  d..fendant  a„,l 
a  third  person:  Re  OUson.  1594,  2  Ch.  92.  Se«„le,  that  was  a  ca  e  fo 
filing  a  counter-claim. 

Whether  the  claim  which  the  defendant  has  against  -he  third 
par  y,  need  not  be  Identical  or  co-extenslve  with  the  plain  ,,3  claim 
against  the  defendant  himself,  gu^rc:  see  Sv^amea  Co.  v  DunJnt 
L_  J.  Q  B  G40;  1  Q.  B.  D.  649,  and  Mi„cr  v.  Kar^l,,  Ga.  Co.  20  L  R 
046,  K-mble.  it  must:  Oaone  v.  Rainy  River  Lumber  Co.,  20  O.  L.  R.  43;' 

tlo^'IT  ■">,?,'  !'.""  ^'*-  ™  °°'  """^  '"  »■■"=■■'  '"^  same  ques^ 
on  being  litigated  twice,   but  to  obviate  the  scandal,   which  seme- 

eZt  .uZ'^^""  l""""  """'""'  """^  '"''^■■'■-tly  decided  by  dit. 
ferent  juries":  R«iecJ:e  v.  Froat.  1  Q.  B.  D.  422  per  Blackburn  T  I. 
see  also  Re  Collie.  2  Ch.  D.  51.  macRburn,  L.J,. 

A  right  to  indemnity  arising  after  action  brought,  entitles  a  deffn 
danwo  notify  a  third  party:  Emon  ^  «„»  co.  v.'  BoUaZ   Zicl. 

non^Von?  ^r'"'/''^,,"''"'  ^  '°"""'  '«"'™  ""^^  I-O'^"'^  >•.  -/en. 
roHci,  «».  Co.  v.  Ha,ces,  16  Ch.   D.   489;    see  alsj  Swansea    efCT 

mmZ'rl  WVJf-  =""  ""''  "'•  "«"^*'«"'  '■  c<"»™^o  ?  ■.■<:; 

ifMOlj;  Co.,  W.  N.  IS'l,  40:  Ifeod  v.  EtoHcok,;  13  P.  R.  341. 

H.n^^r,'".'".""  *  ""'■''  """'  "°"<^<'  "»«  ■■"fuMd.  where  the  defes 
Drooosed  rhl  h'^"'  ?'  '""""^^  '"  "'"'"""'  """  »«"  occasioned  by  the 
Mff.  „  H,  .  "l'  ":  °'"'  """■"  ""^  "'"^  actions  by  other  plain- 
tllfs  pending  In  which  the  same  point  was  raised,  on  the  ground  that 
the  proposed  third  party  would  be  prejudiced  by  tSe  damages  bne 
assessed  piecemeal,  and  the  plaintiff  would  also  beprejTdfced  and 
unnecessarily  delayed:  llakoney  v.  Canada  foundr„  Co     12  O   L   R 

V  fMit,  T2  O  BnT,f', '*""""  ""^  G'™ce.*er,ftire  flurti„/c«. 
>.  /-mmps,  12  Q.  B.  D.  633;  Jonea  v.  £Wer(on,  W.  N.  1884,  39. 

the^nt!'!„ff''!,''f°°'  "■  »°  ""»■>  counterclaims  against  a  plaintur. 
Whom  hef.il  T,t  »  "  """'  """''  '"'  »  P"=on  agaln.st 
dalm-  )l  r  f  ™°':"";"'°  »-■  l"1™nlty  In  respect  of  the  counter- 
claim, tfil  v.  .Ini/Jo  Contincial,  f(c.,  1902,  2  K.  B.  481. 

See  notes  to  Rule  166,  ct  aeq. 
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A  third  party  cannot  counterclaim  against  the  plaintiff:   Bden  t  buK  les. 
Wecriale,  28  Cb.  D.  333;  but  It  would  seem  that  he  may  against  the 
defendant  who  brings  him  In:   ID.  338;   64  L.  J.  Chy.  384;  Borouoft  futa ". 
V.  Jame$.  W.  N.  1884,  32.  third  pirty. 

A  third  party  is  not  a  person  served  with  notice  o(  proceedings 
within  the  definition  of  "defendant"  In  sec.  2  of  the  Act;  but  by 
an  order  giving  directions  under  Rule  1G9,  he  may  be  placed  In  the 
same  position  as  a  defendant:  Sden  v.  Weardale,  28  Ch  D  338-  35 
Ch.  D.  287. 

The  Rulfa  relating  lo  third  party  procedure  apply  In  an  action  of  Replevin 
replevin:  Bradley  v.  Clarke,  19  c.  L.  J.  80;  9  P.  R.  410. 

Where  a  defendant  makes  a  claim  against  a  co-defendant  tor  In-  couator- 
tlemnlty  or  other  relief,  his  proper  course  is  to  proceed  under  Rules  ':'*'™  "^ot 
165  and  170.  and  not  by  counterclaim:    Furnest  v.  Booth.   4  Ch.  D.  Jlue^Juim 
588.    The  contrary  ruling  of  V.-C.  Hall  in  Bnephard  v.  Beone,  2  Ch. 
D.  223    (an  earlier  case),   has   not  been  followed,   and   was   subse- 
quently disapproved  of  by  the  same  Judge  In  Harris  v.   Oamile.  6 
Ch.  D,  748,    The  defendant  might  formerly  raise  a  question  against 
a  co-defendant  by  a  pleading  which  also  stated  a  defence  against  a 
plaintiff;  but  such  pleading  Is  aot  a  counterclaim,  and  should  not  be 
BO  entitled:  Fumess  v.  Booth,  aupra.    It  would  seem,  however,  that 
this  cannot  now  be  done;  If  a  defendant  claims  relief  over  against  a 
co-defendant  he  must  now  proceed  under  Rule  170. 

In  Walker  v.  Balfour.  25  W.  R.  511,  It  was  held  that  a  third  party  Ponrth.  etc., 
brought  In  under  Rule  165.  was  not  entitled  under  that  Rule  to  have  partial. 
any  other  person  against  whom  he  has  a  claim,  added;  but  In  Fowler 
V.  Kmop.  C-  L.  T.  219;  W.  N.  1877,  68,  the  third  party  against  whom 
Indemnity  was  claimed,  was  allowed,  under  the  concluding  words  of 
section  16  (<!),  of  the  Act,  to  bring  In  a  fourth  party,  from  whom  he 
claimed  Indemnity  upon  the  same  grounds  upon  which  It  was  claimed 
from  him;  and  see  KlaKanski  v.  Prcviirr  Petroleum  Co..  104  L.  T.  567. 
Perhaps  the  point  cannot  yet  he  considered  as  settled:  see  Yorkshire 
Wajjron  Co.  V.  Xctrport  Coal  Co.,  "i  Q.  B.  D.  l^CS;  Wttham  v  Yanc  W  N 
1880,  108.  .  .   ■     ■ 

Praetiee.— As  already  pointed  out,  leave  to  serve  the  notice  Is  no  pp,eiic«  in 
longer  necessary.    The  notice  must  be  filed  In  the  ofBce  where  the  writ  *'^*"1  PV*y 
Issued,  and  sealed  as  a  writ  of  summons,  and  service  must  be  effected  '■"'""''""• 
as  In  the  case  of  a  writ  of  summons,  and  the  third  party  after  service 
must  enter  an  appearance  if  he  Intends  to  contest  the  plaintiff's  claim 
as  against  the  defendant  v'ao  served  the  notice,  or  such  defendant's 
claim  to  indemnity,  contribution,  or  relief  over.    If  he  does  not  appear 
he  Is  bound  by  the  decision,  both  as  to  the  plaintifTs  claim  against  the 
defendant,  and  the  defendant's  claim  for  indemnity,  contribution,  or 
relief  over:  Rule  166.    If  he  appears,  before  anything  further  can  be 
done  in  respect  of  the  claim  to  contribution,  etc..  directions  must  be 
obtained  as  to  the  extent  to  which,  and  the  mode  in  which,  the  claim 
is  to  be  determined:  Rule  169. 

Notice  must  be  served  oi  the  third  party  within  the  time  for  de- 
livering the  defence:  Rule  16,>;  but  see  Re  Oilson.  1894.  2  Ch.  92:  but 
there  is  power  to  extend  the  time:  Rule  176;  the  plaintiff  not  object- 
ing: Rv:ale  v.  Can.  Pnc.  Py,,  25  O.  h.  It.  492, 

A  notice  which  was  too  late,  having  been  served  after  the  plead- 
ings were  closed,  and  the  action  entered  for  trial,  was   under  the 
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clrcuniBtBiicei  not  allowed  to  tw  made  good  by  the  irantlng  of  jin 
extenBlon  ot  time,  and  wa>  .et  aalde  on  the  application  ot  the  third 
party:  Parent  v.  Coo*,  2  O.  L.  R.  709;  3  O.  L.  B.  360. 

Under  the  former  C.  R.  209,  an  application  for  leave  to  scrv..  a 
third  party  notice  would  not  be  entertained  after  the  close  ot  He 
iileadlng.:  «ce  Lo.Mr  v.  Tcnmnl.  .i  Ont.  52 ;  Btrmlngham  L  Co  y  I  a 
y.W  Ry..  66  L.  T.  702;  AuocMM  B.  Oc.  v.  W»(c*cord,  8  Ch   d     JT 

Th  i!  .T""""  """"  "  •*  ''°"'"''"  »'''^"'^"'  •""  Judgment  'th;re  i; 
jur. diction,  on  an  appeal,  to  add  a  third  party  by  amendment-  «e 
i.W.o».  .■,,■..  V.  HoUana.  41  Ch,  D.  28;  or  to  allow  a  defendant  I"  daim 
relief  against  a  co-defendant:  Boullh.e  v.  Cochrane.  17  p.  H.  »' 

Where  the   time   for  service  of  a   third   party  notice   under   thi, 
Rule  has  expired,  a  special  application  to  extend  the  time  for  fllln-  l, 
might  be  made:  «u,e  175.    The  motion  .hould  be  on  affidavit  accoun 
mg  tor  the  lapse  ot  time,  and  .hewing  the  state  of  the  a  tfoT  the 
nature  of  the  plaintirs  claim,  and  the  circumstance,  under  wh?ch 
fill  ,°  '"''™°''>''  ^■"■■"'"'lon.  or  relief  over.  Is  claimed.    The  I. 

,IT,  TT^'"'^".  ""'  "  "'""^  "•"'  '""'■  "  '»  ■">'  ""ffl"fnf  merely 
,.  V  u'  t  "^""'  ™'""-'»""™.  etc..  etc.:  Birmingham  L   CoTl 

iV?/;..  I;?"!"'  ""'  ""  '-"™"  '"  «'^'°«  '»»''«  <"  '»»>>e  a  notice  6i 
not  decide  that  the  claim  Is  a  valid  one.  but  merely  that  a  priZfa' 

the  third  rjarty:  Carshore  v.  .V.  B.  Kodtco,,  Co..  29  Ch.  D.  344  f'mZ 
<(c.,  V.  «oito„„,  33  Ch.  D.  497;  Bcj,no„  v.  GoMcn.  4  Ex  D  "47  Pi 
lfmi>  V.  Oranrf  Trunk  Ry.,  22  O.  L.  R.  23. 

BojTloe  o»  WotIc..-The  notice  to  the  third  party  Is  to  be  sc-ved 
accord  ng  to  the  RuU,  relating  to  the  service  oi  writ    of  summon 
«u  e,  1.,  e,  sc.    Such  notice  may  therefore  be  served  out  of  "he^Hs. 
die  Ion  under  Bule  25,  and  In  such  a  case  leave  to  serve  wouM  be  „ec 
nn  '     /    °,    '"."""  "'  "  "■'"  °'  s>"nn-ons,  and  such  service  wIM  be 
allowed  only  where.  If  It  were  a  writ.  It  would  be  capaWe  0    being 

n:?e  r^tsr™-:^ -- - -tr  -z,™ 
^r:'"„^Lrr«;jrjrn6;i^~ 

appearance  as  the  necessity  of  Ihe  cat  ™  0  tJmeT/",""  "  ""!  "" 
see  Rulf  27  and  tho  D.,7.  .ii      .  """  '^"^  P'^^e  requ  res. 

modlflet;  aciordU'y,  "*  ""  '""  ""'^  "■""  "«  '-•'^■'  ">  "^ 

cIaim'in^tL'!;ir  """"^^  '^'''"''  *"  -"^P"*"  ^^e  plaintiffs 
lia^nitv  tn  fJ,  ,i"?  "^  ''^^'f'*  *■'«  defendant  or  liis  own 
^th  n-fi  ^      ''f  ^■"'""t'  ''«  shall  enter  an  appearanoo 

default  of  his  so  doing,  he  shall  be  deemed  to  admit  the 
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validity  of  any  judgment  obtained  (wliether  by  consent  ««n  t6«. 
or  otherwise)  against  such  defendant,  and  his  own  lia- 
bility to  contribute  or  indemnify,  claimed  in  the  third 
party  notice.    C.E.  210. 
See  Eng.  (1883)  R.  171. 

The  notice,  Form  No.  24,  In  the  Rulci.  should  In  laaes  of  "  other 
relief  over"  be  lUghtly  modlHed  in  Its  la^t  paragraph.  Instead  ot  the 
words  "your  own  liability  to  contribute  or  Indemnify,"  there  should 
be  stated  appropriately  the  liability  to  which  it  i>  claimed  that  the 
third  party  Is  subject.    See  H,  &  L.  Forms,  No.  478. 

As  to  the  time  for  entering  appearance  in  the  case  of  a  third 
party  out  of  the  Jurisdiction:  see  note  to  Rule  163.  p.  620,  suitrn. 

Appearance  indicates  a  desire  to  dispute  the  plaintiff's  claim  in  Appe«t«nc« 
the  action,  as  against  the  defendant,  on  whost.  behalf  the  notice  has  '•y  »■'"> 
been  given,  or  the  third  party's  own  liability  to  the  defendant.    When  SHj'/r  rIL"' 
a  motion  is  afterwards  made  under  Rule  169  tor  directions,  the  third  '^5- 
party  win  state  whether  he  admits  his  own  liability  to  the  defendant, 
asd  whether  ho  wishes  to  dispute  the  plaintiff's  claim,  and  the  extent 
to  which  he  will  be  allowed  to  take  part  In  the  action  will  be  defined 
accordingly. 

Where  the  third  party  appears,  nothing  more  can  be  done  in  regard 
to  the  claim  for  contribution,  etc.,  without  an  application  under  Rule 
169  for  directions;  as  to  subsequent  proceedings;  see  notes  to  that  Rule. 

By  nonappearance  the  third  party  is  taken  to  admit  the  validity  of 
any  Judgment  obtained  against  tt^  defendant  who  brought  him  in, 
and  his  own  liability  to  the  extent  of  the  claim  made  against  him 
by  the  third  party  notice.  In  such  a  case  the  defendant  may  note  the 
pleadings  closed  against  the  third  party,  and  if  he  does  not  do  so  In 
due  course  the  plaintiff  may  compel  him  to  do  so  in  order  that  the 
action  may  be  proceeded  with ;  .Viapara  <i  Ontario  Conslruitim  Co.  v. 
Viitc,  4  0.  W.  N.  248.  As  to  Judgment  against  the  third  party  In  such 
case;  see  Rulet  167.  168. 

Motloa  to  let  Aside  NoUoe.— The  third  party  may  move  to  set  Moilon  to 
aside  the  notice  served  upon  him ;  Benecke  v.  Frost,  1  Q.  B.  D,  429 ;  •"*  "''^'' 
Bower  v.  Harllet,  lb.   6,12:   Honcell  v.  London  aen.  Omnibus  Co.,   2  ""'"' 
Hi.  D.  366;  and  jemblc.  he  generally  should  take  that  course  it  be 
Intends  to  dispute  the  propriety  of  bis  being  served,  and  not  wait  until 
a  motion  tor  directions  Is  made  under  Rule  169;  see  HoUen  v   Orand 
Trunk  lly.,  2  O.  L.  R.  421. 

In  England  a  conditional  appearance  may  be  entered  by  a  third  Anponrance 
party  who  Intends  to  move  to  set  aside  a  notice  served  on  hlra:   see  "'^'ether 
Eng.  (1883).  R.  100;  Pleasants  v.  E.  Dereham,  47  L.  T.  439;  Xelson  v.  "•""•"■ 
Poilorino,  49  L.  T.  564;  but  in  Ontario  a  conditional  appearance  can- 
not be  entered  except  by  leave  ot  the  Court  or  a  Judge:  Rule  48;  and 
11  has  now  been  decided  In  Ontario,  that  the  third  party  should  not 
appear  as  a  preliminary  to  moving  to  set  aside  the  notice :  Windsor,  etc.. 
V.  Highland  Park,  19  P.  R.  130. 

Notice  ot  an  application  to  set  aside  the  notice  must  of  course  be  soilt.  to 
given  to  the  defendant  who  served  the  notice,  and  may  also  properly  piaintlir. 
te  given  to  the  plaintiff,  who  Is  Interested  In  seeing  that  no  question 
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!■  tntroducud  Into  th.  lltinUon  whlcb  max  prejudice  Urn:  ,,*  Boun 
^■^""■"'V.  1  Q.  B.  D.  653;  Wi/e  V<.H.,  By.  Co.  v.  Bau,c..    "ch   d 

If  the  defendant  who  (are  the  notice  cannot,  from  the  nature  „t 
he  caee  berome  entitled  to  any  remedy,  or  relief  over.  ,g,i„«  ,h' 
third  party,  the  .ervlce  will  be  .el  wide:  Hor«,ell  v.  i,„,„„To,  „,'^ 

contract  under  which  Indemnity  wa.  claimed  did  not Tpp  y  ,„    J 

;,»!„/.„.. ■  »■"""'"  '■>  '"«  PI""'-"  fc'tween  the  p?a Iniiff  aM 
defendant:    *VriH«oi.   v.    Toronto.    U    P.    R.    358      See   .l.„    i/™ 
^^no....   ......  oa.  CO..  U  L.  R.  Ir.'n^:  JoHnJ\:wTi\tcl  IV: 

Ch.  D.  161;  J#oore  v.  Dcolft.  16  P.  R.  296. 

DiieoT.rT.-C.  R.  465  exprewly  provided  that  a  third  party  after 
defence   or  after  the  time  for  defence  had  expired,  .hould  be   Ub^e 
make  diecovery,  and  to  obtain  dlecovery  from  the  defendant  g  vine 
48  nnL^,"'  '"""'\  '''""  """  ""  ■"«  "«»  continued   but  r" 

A  third  party  appearing  was  not,  nor  le  he  now,  entitled  lo  an 
order  tor  production  as  against  the  plalntllf.     But  If  dfrec  ions  wer 

°'ff  he  wo°u  fthe-'^"''  "!,""'"'*  •"""  '"  ■'''^■«'  "  »^'h»t  thepW 
t.ff.  he  would  then  be.  and  probably  Is  still.  In  the  same  >lt.,,,tlon 

probably  St  11  may.  obtain  discovery  from,  and  be  compelled  to  give  It 
to    the  plalntlB:  UcAllMer  v.  Bi,hop  ■     Hoche.ter   fc    P    D   1,4 

under  Rute^27.'  """■  ""  '■'°"""'  ™  """^a  '»  "«"'«  "» 

be  enmVe'^  ?„'T  ■"V.'''  ';"'"  '  «"™«">'  "T  counter-clal.^..  ma.,  not 
on  soe  a?  ln„M  .r"'.'  '°'  '"■-'"'"'™  ">  «■«  original  vlalntW  but 
on  special  application  he  may  obtain  an  order,  where  the  clrcum- 
stances  warrant  It:   see  Tfte  Alcoy  i  Onniia  H,j.  v.  Zenm.ul 

.hiJ^'^f**""*""-  ~  """"  0'  discontinuance  of  claim  against  a 

rv.''i?c,fe7i^o.t  r^"""'  -""  ""•'  '^'  -'  -  "^«* 

™gi?""  187.  Wliere  the  tliird  party  makes  default  in  eateri/i" 
Vi:^^^"  an  appearance,  the  defendant  wvinff  the  notice,  in  case  he 
suffers  judgment  by  default,  shall  be  entitled  at  arv  time 
to  move  for  judgment  against  the  third  partv  to  the  ev- 
■™!,"^*^''  contribution,  indemnity  or  relief  over  claimed 
in  the  th'rd  party  notice.    C.R.  211. 

See  Eng.  (1883)  R.  172. 

,ler.'!,»"?'™™'  ™°  "''  """"»»'■"''  ™'"ed  against  a  third  party  for 
default  of  appearance:   a  judgment  can  only  be  obtained  under  tl.ls 
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/nit,  or  Knit  lU,  OB  motion,  of  whirh  the  third  pirty  ihould  have  sum  im 
lotlre:  Md  ride,  Hulci  35.  354.  lit.      ' 

C.  R.  211  provldPd  that  a  defendant  ihould  only  be  entitled  to 
Judgment  aiatnst  the  third  on  proof  of  latlaractton  of  the  Judimant 
ualoit  himielf;  but  that  provlilon  hai  been  omltled  from  theiie  Hiilrt. 

For  proof  of  default  fta  entering  of  appearance:  see  Rule  2ti, 

Where  the  defendant  moves  for  Judgment  agalnat  a  third  party, 
before  he  has  himself  satisfied  the  plaintiffs'  Judgment  against  him- 
self, a  reasonable  term  may  sometimes  be,  that  the  amount  payable 
br  the  third  party  be  paid  Into  Court;  see  Cunninffham  v.  Ly»ter,  13 
Or.  575;  Boiii  v.  Joliniton.  20  Ont.  404:  Meicbum  v.  ifockelcan,  19 
Out  App.  729. 

This  J?u(e  will  probably  not  affect  the  decisions  In  which  It  was 
held  that  a  person  entitled  to  Indemnity  might  obtain  Judgment  be- 
fore  he  has  actually  paid  anything  to  the  person  to  whom  he  Is 
liable:  see  Engtilli  and  Scottllh  Trust  Co.  v.  riatau,  38  W.  R.  938: 
Underhaii  v>  Read,  lb.,  75:  Oleniennm  v.  Orant,  10  P.  R.  693:  Cunntrts- 
ham  V.  Lyater,  supra;  Boj/d  v.  Johntton,  tupru;  Ucwburn  v.  Macket- 
con.  lupra,  and  Federal  Bank  v.  BarrUon,  10  P.  R.  271. 

168.  Where  a  third  party  makes  default  in  entering  an  Turdp.rtj 
appearance,  if  the  action  is  tried  and  results  in  favour  of  i;S"J„w 
the  plaintiff,  the  Judge  who  tries  the  action  may,  at  or  «>"•'"•'' 
after  the  trial,  direct  such  .iudgment  as  the  nature  of  the 

ease  may  require,  to  he  entered  for  the  defendant  giving 
tlie  notice  against  the  third  perty.     C.B.  212. 
See  Eng.  (1883)  R,  173.    See  notes  to  Bute  167. 

In  cases  coming  within  the  principle  of  Cunni\gham  v.  Lytter, 
Boyd  V.  Johnston,  and  Uewbum  v.  Macketcan,  the  third  party  may  bo 
ordered  to  pay  the  amount  for  which  be  is  found  liable  into  Court: 
but  see  Sutherland  v.  Webtter.  21  Ont.  App.  228;  Be  Beaian,  Davles  v. 
Bman,  1913,  2  Ch.  61. 

169.  Where  the  third  party  appears  pursuant  to  the  D.tend.nt 
third  party  notice,  the  defendant  giving  the  notice  may  tSfUm 
apply  for  directions,  and  the  Court  may  order  the  ques-  to'd"?.' 
tion  of  Ilaoility,  as  between  the  third  party  and  the  dc  ""'• 
fendant  f 'ving  the  notice,  to  be  tried  in  such  manner  at 

or  after  tne  trial  of  the  action,  as  may  seem  proper;  and 
may  give  the  third  party  liberty  to  defend  the  action, 
upon  such  terms  as  may  be  juist,  or  to  appear  at  the  trial 
and  take  part  therein,  and  generally  may  order  such  pro- 
ceedings to  be  taken  and  give  such  directions  as  may 
appear  proper  for  having  the  question  between  the  de- 
feii(l,iiiit  and  the  third  party  most  conveniently  deter- 
mined, and  as  to  the  mode  and  extent  in  or  to  which  the 
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third  party  ahall  be  bound  or  made  liable  bv  tli..  jmli; 
iiieiit  in  tlie  action.    C.B.  213. 

See  Eni.  (1883)  RR.  174  and  1V5. 

The  api>llMtlon  abould  be  made  In  Chamben:  aee  HalM  "n:  u, 
208,  209.  ■"'    '"■ 

Applleatlaa  r»  IHnetloBa.— After  appearance  by  a  Ihlril  iiiny 
or  co-detendanl.  agalnit  whom  relief  la  rlalmed  (Po»((/,j-  v  Fn:ml  i  ■ 
g.  B.  D  152),  before  the  trial  can  b«  bad  of  anj  luue  raised  arrainM 
blm  under  tbe  third  partjr  notice,  the  direction!  of  the  Court  must  b« 
obtained  under  tbii  ItuU;  a>  to  the  extent  to  «hkh  the  thlnl  partv 
1»  to  lake  part  In  tbe  action,  and  bow  the  queitlon  between  ihc 
defendant  and  the  third  purty.  or  .o-definilant,  I,  to  be  d6termlno,l 
nilrr  V.  Ho6rrf».  21  Cb,  D.  158;  Floioer  t.  Todif  W  N  1SS4  4-- 
B^rkr  V,  Plllman.  12  P.  R.  162;  Tritloi,  v.  floa»ort,  35  Vr  H  ,u 
Without  an  order  under  this  Rule  the  Court  at  tbe  trial  will  not 
en  ertaln  the  gueatlon  raised  by  tbe  tbird  party  notice:  tl,  and  Z 
third  party  I.  not  entitled  to  lake  any  part  In  the  trial,  aid  Is  „„ 
en  Itled  to  _oo,..:  om  v^  Camden.  ,6  P.  R.  316:  and  see  T.e  ILZ 
190.,  P.  In.,.  M  I.,  T.  42«.  The  Court  I.  not.  on  an  application  for 
dl  es-tlons,  precluded  from  considering  whether  tbe  case  Is  one  in  whl  1 

CO  ifo  LTiI  '" "" '"''""  ■"  ""'"•■ """"  '•  ''•""'»'"'■'''» 

.ifT?.''  "P""™''™."'"'  """'""no"  !«  the  flrat  opportunity  the  plain- 
tIB  ha.  of  considering  how  tbe  Introduction  of  tbe  third  parly  will 
airect  blm.  and  notice  of  tbe  motion  must  of  course  be  g^ye^  o  him 

'r  fr.Z.^ZT"'  /  *  "n"-  '''■■  ^"  ^""*  "'■  'I  ««-  « 
W   N   1884:  8  ■■■  '■  ™"'  '  ''•  "■  "■  "*''■'•  ''"""''  >■  ■-■■»"■ 

In  general  the  motion  will  be  made,  as  the  ffulc  provides   by  n. 

Zl'i  ^M  ?  "^  """"•  ""'  '"  •'>P""tlon  .eem.  to  ia°e  be^n  m  de 
by  the  third  party  In  Hller  v.  Roberlj.  21  Ch.  D.  198. 

The  words  "at  or  after  the  trial  of  the  action,"  have  been  con 
atruod  as  meaning  that  any  question  between  the  pIMn.lff  and  the 
defendan  should  be  tried  at  the  trial  between  the  plaintiff  Z.  he 
cee'drngT-c",«ct'v'r'°"'  "'°""'  '"^  »«  ^-°  as  to  l""ther  pro! 

^L^S.tJ?r "  •- "--  E^r"d^„r^ 

whcf,,  .  .t.      """•^'"■•=  directions  must  be  obtained  at  a  slage 

and  defe„da^'"Af,e!.'f  ;''"%"''^  =""  *"  »  '^""  "^'wee:;  plaWW 
ana  defendant.     After  Judgment  haa  been  obtained  against  the  defen- 

of  the  ,iibllf,'vT?b'  fir-'/'^^^'"-'  »'  «»  t»e  trJof  the  quesZ 

C»™<,  ?8  sl?  Jour   ,^    *  T21-  "'°  ""  '*^°  """■«'"  "-■««"■  '■ 
uarrcn,  2S  Sol.  Jour.  513,  and  this  seems  to  be  still  tbe  rule 

■.een'g'ren" "r,'  'triaf  T'  '.f  ''^™  ''■■™«'"  '"■  ""'^  '"'•-"°»'  """ 
tiff  and  rtefcJ^i^,  the  action  was  settled  as  between  the  plain- 

(k.  .l.    '*"'"■'  ""=  "'"^''  Plrty.  and  tbe  claim  of  defendant  erainsl 
the  third   party  was  dismissed  with  costs,   without  prejndrce  T  the 
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difemluU  brIndBg  m  ■cUod  tgtlau  him:    W^^tltr  v.  OormeaU   4  m«u  lai 
0  L.  B.  HO.  v»™»oi..  1  mm  m. 

I(  lb<  MK  procacdi  to  trill   IwtwMn  lh«  orlilul  pirtln  withont  i:«..i.f 
obulDlni  dlrKtloiu  under  thU  Rule  u  to  a  tbird  pirtr  who  hM  '°'"' '° 
vpearcd.  lemtlr  the  third  p.rty  proceedinn  thereby  become  abor-  "I'LZ"^"' 
ll«.  end  no  eubeequeiit  order  cm  be  made  dvlni  the  defendant  any 
relief  aiatnst  «uch  third  party,  but  he  would  have  to  proceed  agalnat 
bim  by  a  aeparate  action:  aee  Oregton  v.  JTraderaon  Roller  Co    20  O 
L  R.  614.  690. 

Tbe  Court  or  Judne  may  give  auch  directlona  aa  may  be  proper  ord.r .« 
lor  havlni  the  queatlon  In  which  the  third  party  la  Intereated  deter.  "'»"•»  '•' 
mlud,  aubject  r'wnya  to  the  condition  that  the  plalntUt  muit  not  be  '"'""°°'- 
prejudiced  or  uireaaonably  delayed:  aee  Xale  171,  and  Canhorc  v 
.V.  K  K,.  Co  29  Ch.  D.  848;  or,  looklnR  at  the  rlroumatan, e.,  and 
aotwithatandlni  that  the  third  party  may  not  have  moved  to  dia. 
cbarfe  tbe  aervlce  of  the  notice  upon  him,  and  notwithatanding  that 
u  appearance  haa  been  entered  by  the  third  parly,  the  Court  or  Judge 
mar  determine  that  It  la  not  a  proper  eaae  for  citing  a  third  party  or 
that  the  giving  of  any  directlona  will  prejudice  or  delay  the  plaintiff 
Md  may  therefore  refuae  to  give  any:  ScHnelder  v.  Ball  44  L.  t' 
!«;  S  q.  B.  D  101;  Pontlfex  v.  foorif,  12  Q.  B.  D.  162'  Donn  v 
Tmnto  Fcrrv  Co..  11  o,  L.  R.  1«;  aee  Bower  v,  hartley  i  Q  B  d' 
W;  ^l„ort„„,,  H.  Co.  V.  WHIckcorJ,  8  Ch.  D.  4r,7;  in  which  caae 
tbe  third  party  muat  be  conaldered  ai  dlamlaaed  from  the  action- 
TTm^f^';'  ?■  »•  »•  '«l;  «  L-  T.  370:  60  L.  J.  Q.  B.  626 ,  30 
1  ;,,  .  %.  ^  '  ^^-  '^'  ''"""'  "■  fraice.  1895,  1  Q.  B.  691:  or 
may  dl.mlaa  the  third  parly  from  the  action  without  any  motion  for 
that  purpose  by  the  third  party:  Scripture  v,  fieIKi,,  14  PR.  249, 
ti^n"'."!  •"application  for  directlona  Invoive.  a  preliminary  guea- 
toa,  as  to  whether  there  I.  a  right  to  Indemnity,  etc.,  about  which 
re  ,  „e.,  doubt,  that  doubt  m«r  .ometlme.  be  a  auBclent  graund 
r,fu,l„g  ,0  give  direction.;  aa  to  auch  caaoa:  aee  Borler  v.  Fran't 
r.'.     \    ■    ]■  "'■  "  ^   "^^  "'•   «"■"  ■"  »'■«"  tl"  claim  set 

T.1  .   i  -'*•  '■"'  ""  ^°''*"  '■  °-  ''•  «■.  <"'•■».  «nd  Donn  v 

nronlo  Ferry  Co.,  tupra. 

Upon  the  application  for  directlona,  none  will  be  given  for  the  trial 
the  queatlon  between  the  defendant  and  the  third  pYrtyunTeaathi 

Z   »  :aXd",Hr"r   "■"   "■"•   "  •   ■■'«»"  <.""tlo?,o 
TL.I    ^M     *  ""'  ""  '""''  ''  ■""  '"  contribution.  Indemnity, 

wro  V  pL  ,f  "^"o-i""""'  ""^  "'"•''  ^'^^-   aio*ce.,er,Mrc  Banii 
rlr  .h  .  "'■  '-  **■  ^-  "•  ■'■^"'  »"■'  »«  '■■^'  '^""d  under  Ruh-  -111: 

oceiu  J°J!  °°'  T"^'  "'"  ""■ '"'  "'■■"'callon  of  the  third  party 
procedure,  he  may  make  no  order  for  trial. 

'  t  !  ,"  v""""''  '°  "■"  P"""""  "''°""'  '"'  eatnLUahed  In  su,-h 
Ulspul  L°„Il   Iv     /.°°.""'  ""■'''  '""■"^^-  -""""'Kl'  "ll  matter.  In 

emlnodr^."''  defendant  and  the  third  partle,  would  not  be 
«d  tt^Jl'j  '"!,  •"'<■":   -''  fe  queetlona  between  the  defendant 

l.«Zo°-T    J-  f  ™""  "■""*  "»■■  ■  °-  ^-  «■  "I.  and  aee  ChrUtie  v. 


B•^  !••. 


DIrcflll  )||B 
rvfniad. 


Dlrfrlloni 
giTrii. 
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Wk.™  >  CO  dthndtnt  !•  Mnrtd  wtth  t  notin  clui.  ni  nll.(  undtr 
Knit  no,  on  the  motion  for  dlrectlont  undir  thli  JInle  tli*  Quutioi «( 
th<  propriety  of  ee rvlni  the  noUct  mijr  be  railed :  lee  Batltr  v  />„„ 
im:.,  I  Q.  B.  p.  45«:  UoUn  v.  Oraad  Tmilt  «»,  Co.,  a  O.  L.  R.  p.  4jj,  ' 

Re/Mol  0/  jro(ioi..-Wheri  the  motion  for  dlt«ctloni  under  ihk 
Suit  li  refuted,  that  li  equlrtlent  to  a  dlimljul  of  the  third  narti 
from  the  proceedlnii:  Batter  y.  fnwce,  npra;  SchneUr,  v  Ball 
I  Q.  B.  D.  701;  45  L.  T.  370;  and  kM  Srrlplurf  v.  KHI/,  14  !•  U  •> 
and  MmMf,  tho  queitlon  of  eoita  ihould  then  be  dlipoied  of.  '       ' 

itppMcoltoa  Or«»<fd.-Where  the  appllratlon  la  rlihllr  nude  ibt 
third  partr.  on  the  return  o(  ih«  mxlon,  thonid  declare  whrtbrr 
or  not  he  admlu  hia  llabllltr  to  the  defendant,  and  whether  or  n.t  h. 
deiire.  to  dlipute  the  plalnturt  claim  atalnat  the  dofcndint  if  n. 
admit!  that.  In  tho  erent  of  the  plalntirt  lucceedlni,  he  !•  liable  to 
the  defendant,  he  mar  be  allowed  to  defend,  or  to  actlveir  ani.t  In 

N.  1876.  248;  ColM  ».  Civil  Bervlee.  M  Ch.  D.  619. 

h.  'L'.''^!.H^"■''K^^"i'  *'^'  t  """"  "'•  "•'""'^'  "■"  >"»"<i»"  ■»« 

T^IZ'J  i"  determined  at  the  trial  under  Rule  1«»;  Fio«:rr  . 
Todd,  W.N  1884.  47;  28  Sol.  Jour.  301;  ae.  alK>  Calient  "'wl 
Se'^Ml  V^/  "■  ^A  I"'  """■•  '^  ''"'"'•  «  Ch.  D.  m.  or  Z 
m*  i  ,,  ^'?  "  "■/■  "■  •"""••  """  "  "•  O""""  '0  '0  do  b. 
«ueh  part  In  the  proceeding,  as  eeem.  rlfht  undtr  the  clrcun»tan». 
of  the  c..e:  Oolc.  v.  Cl.ll  Service.  ,upra;  ,ee  form  of  order TZ 

Tk^co W^  S° ,«"»■■ ""  ""• "  "■  "•" """"  '■  ^  •«  '• 
«;  ifi£ '.:     i-  •  '"•  "'""^  '■  B"""""  ''  «•  B.  "  «•":  60 1,  T 

661;  ChrUUe  r.  Toronto,  16  P.  P   4lB. 

at  lh."'tL'."fh'°"  r.^'°"?  "  "*"""  "'•  "■""'«  «■">  -"^'""O"" 
bi  men,  „„  J  ,    •'■'"f,"'"''  '"  llrectlon.  I.  made,  that  fact  .bould 

ZfS^A  1'""'  ■"?  "'  *'"■'■    '^'"'  ""•  ™  "ot  lone,  and  tb. 
action  had  been  prevlouelr  let  down  for  trial,  and  notice  of  trial 

defeneo  by  the  third  partr.  were  held  to  hare  the  elf-^  of  reorenlnj 
«o?^?nc.ud,r;''.h'  i' "'"""^  ""  «■•  PLIntlff  to  make  uprnew 

partr.  Con/edwifion  Lile.  eta.,  v.  Loboff.  1!  p.  R.  238. 

UT^Z...  ,„i^uf'"''  "'""'•"•-I-  an  action  br  the  holdere  of  a  bill. 
I,",,?"?,"""  on  the  i™,^nH  ,1,'^'/  J"  """""'  *''  ""  »««P'»"  'rom  tl>e  drawer, 
""""""""     5°„  *'  f.n"°\'?"  the  conalderatlon  had  In  part  failed;  the  drawer 

dratt  ?oi  [he  .,X«""';"',  '"  "^"  "»»  "»■"'  'Ubatltutlng  the 
orawer  for  the  plalntltr,  and  allowing  hira  to  gue  on  the  bill    upon 

6^°2  Cbarl   Ch   cl^r       '■  ''"^'"'  ^'^"'  '"-  ''°-  ^-  ^   "'«■ 

bou^hiT'^^'H*  I"  ""r,  *°°'"  '°   ^-  ""•  »  wa^antr,  and  himself 
bought  the  good,  from  f.  stipulating  tor  a  plmllar  warranty.    B,  surf 
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A.  (M  krauk  Of  warrutr    It  wh  bald  tb>t  c.  wh  prop«rlx  brau(ht  «■>•  iir 
In.  ml  itntHom  wwa  (Inn  (or  ti.nl  ol  tho  llobllltir  o(  C.  to  lodom- 
nllr  A.t  Bar!  r.  Bnmt.  tt  lol.  Jour.  677. 

Third  partira  admlttlnt  tbrtr  lliblllt7  to  Indrmnlfr  wore  nubitl- 
luted  u  dtrtndinti  witb  tbo  pltlntlff'i  contrntr  Commltilonrri  of 
Walcrflri  v.  Vralf.  W.  N,  II7«,  2».  but  not  wbfre  pldntlff  obji^tfd; 
Mtanrrl  ».  TAomot,  W.  N.  1J7B.  21;  let  alio  Worrlj  y.  fltojicy  f 
C.  P.  D.  «0;  DOKff  r.  Dlomlon.  W.  N,  1!I76,  74 1  Rrllfmax  »,  Mont- 
W*  W  N  H7B,  J40;  flor(oii  V.  London  d  .V.  W.  Ry.  Co..  38  rb  D 
144:  tlirni    V.  Bromil,  22  Q.  B.  D.  «57;   »J  W.  R.  6»2;   «0  L.  T.  65l! 

The  third  pirtr  Buy  probaUir  obtnln  iMiro  under  thU  Aula  to 
couDlerK:Ulm  ifilnit  the  detendint,  or  at  anr  rate  '.bo  (act  of  hli 
biTlni  a  Talld  eountor-clain  will  prannt  Judiment  from  bi-Int  (Ivcn 
inlnit  bim:  Borough  v.  Jamea.  W,  N.  1884.  32;  but  a  third  p^rtr 
will  not  b«  allowed  to  conntor-olalm  a(alnat  tho  plaintiff:  Bden  t 
irnntillr,  ttc,  28  Cb.  D.  I3S. 

If  the  defendant  doei  not  effectuallr  defend  the  action,  and  tb« 
Iblril  party  ha«  not  liberty  to  defenil.  fjrther  nppMrollon  may  I)., 
made  by  him  for  dlreotlont;  Borto*  v,  1.  i(  y.  w.  Ry.  Oo..  tupm; 
and  see  Blore  v.  Athhy.  42  Ch.  D.  682. 

(living  a  third  party  leate  to  appear  at  the  trial,  and  ordering  him 
to  be  bound  by  the  judgment  which  shall  be  given.  Ii  not  equivalent 
10  giving  bIm  leave  to  defend  tbe  artlon:  Dftronlo  Inn  Oo.  v  Bo(*. 
»»»  Co,.  11  o  1,.  H.  4;i,1.  Wh.re  a  third  party  obtalni  leave  to  appeal 
rrorr  a  Judgment  In  the  name  of  the  defendant,  11  la  not  romiirtent 
(or  blm  to  proiecuta  the  appeal  In  hla  own  name:  lb. 

Meet  at  Dtrootioaa.— A  third  rarty  permitted  to  defend,  or  to  Kitt.i  o( 
lue  part  in  defending  the  action,  doea  not  ►otcue  a  defendant  for'"'"""""'" 
>11  purpce.:  Bden  v.  Weordale.  36  Cb.  D.  2li;;   but  ae<  aec.  16  (d).  I'lolKi. 
la«t  5™t..me;   though.  If  hr  la  rially  the  person  who  Is  Bghllng  the 
plilntlfT,  he  may  be  added  as  a  defendant:  Editon.  etc,  v.  Holland.  41 

A  third  party  defending  the  action  along  with  the  defendant  Is  not 
conBned  to  tbe  defences  which  are  open  to  tbe  defendant:  CoIIeniJiT 

l.J°!i"''°'''*'  "  ^-  "•  "*•  *""  '"  »«"  '■  I'""  Doieuzcn.  W.  N. 
uw,  208.  where,  defendant  admitting  the  plaintiff'!  claim,  tbo  third 
Mrty  was  not  allowed  to  dispute  It.  In  such  caae  tbe  third  party 
•ould  not  seem  to  bo  bound  by  tbe  Judgment  against  defendant  in 
proceedings  between  the  defendant  and  the  third  party. 

Where  a  third  party  has  liberty  to  appear  at  tbe  trial,  he  may 
croM«,n,i„e  tbe  plalntira  witnesses  on  tbe  quettlon  of  tbe  liability 
or  defendant  to  tbe  plaintiff:    Re  Snlmon.   42  Cb.  D.  362;   and  may      • 
™  "Itnesscs:  Barfon  v.  h.  N.  ^  W.  R„.  Co..  38  Cb.  D.  144;  and  see 
u«ero»(o  /ron  Co.  v.  BntASun  Co.,  supra. 

As  to  the  giving  of  Oie  directions  having  the  effect  of  opening  the 
iwaaines:  see  Confedrrntlon  Ufr.  etc..  v.  Labatt.  aupra,  p.  .626. 

-P^?'^''„'"  *•"«"»  Parties  t.  <3i.  AcUo>  ud  a  tUra  Party.  Dl.™„r, 

•ortT    /,  "   "°-  '"'°"'""''  '""■  li^'t'fy  "  i»l»-.™  the  third  party 

Z.uL  "''"1""  l>rln«ln«  him  to.    Tb.t.  Is  now  no  eipress  B«l. 

or  ih.  Jf,    I  *'™»«n'  "«  between  tbe  third  party  and  tho  plaintiff, 

"le  defendant;  but  where  the  third  party  appears  and  la  permitted 
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Bate  l«».  to  defend  (he  action,  he  would,  aa  regards  the  plaintiff  and  defendant 
bringing  him  In,  then  seem  to  be  a  defendant,  and  under  this  jiuk 
it  would  be  competent  tor  the  Court  to  give  dlrectloni  as  to  disioverv 
or  where  the  third  party  la  only  given  leave  to  take  a  limited  part  in 
relating  the  claim  of  the  plalntllt,  an  order,  upon  a  special  ai)pllciilion 
In  Chambers  tor  that  purpose,  or  upon  the  motion  for  directions  unto 
this  Jiule.  may  be  made  In  favour  of  the  third  party  for  discover! 
by  the  plaintiff;  Edfn  v.  Weardale  (No.  3).  35  Ch.  D.  287.  In  like 
manner  the  plaintiff  may  obtain  discovery  from  the  third  party-  set 
itcAlliater  v.  BUhop  ot  Bochetter,  5  C.  P.  D.  194;  Eden  v  Wrardair 
(N-o.  2),  34  Ch.  D.  223;  Bradleu  v.  Clarice.  9  p.  R.  410;  PiHrr'v  Roberts 
21  Ch.  D.  201 ;  Hornby  v.  Oardwell,  3  Q.  B.  D.  329. 

MM^Lj      ,t.J^!:*'!-~I*'°  T'"  V^'  proceedings  will  in  general  be  reserved  till 

,..,.,ZinL     '"l  "^'''■,  "'"""'^  '■■  ^''O"-  1   «■  B.  D.  422,  but  «««•«  whether  the 

order  giving  directions  should  not  make  some  reference  to  the  co.i. 

of  the  proceedings:    romlinson  v.  Northern  Ky.,  11  p    n    r^g-  ,„ 

also  Oi66  V.  Camden.  16  P.  H.  316.  '      '     '  '     " 

Where  the  motion  for  directions  Is  refused.  It  would  seem  that  the 
costs  of  the  third  party  or  defendant  against  whom  relief  Is  claimed 
should  be  provided  tor.    Jud.  Act,  s.  74,  supra. 

..=f  T>^  P»"y  who  Is  given  liberty  to  contest  the  plaintiff's  claim 
against  the  defendant  should  not,  without  necessity,  defend  separately 
rom  the  defendant,  where  his  case  and  that  of  the  defendant  are 
Identical,  aa  against  the  plaintiff.  If  he  does  do  so,  he  may  he  refused 
costs,  even  though  the  plaintiff  falls:  WiUiam,  v.  Buchanan,  7  T.  I,.  R. 

tlffrHaL"'h  'V'!.'?,''"'  ""v"""*  '"""^  '""'  '"'"«^'  P«"  "«'  P'»l°- 
h«w,^l  .  ;.  ,!  ft'"  '"^  a*'™-"'-'  'T  his  costs  of  defenre  as 

between  solicitor  and  client,  and  for  his  costs  of  claim  between  party 
and  party:  «no  v.  Federal  Lite  Ina.  Co.,  17  P.  R,  65. 

.™,^''"''  ■'  '^"•*  P""'  »PI«a™  »"<!  obtains  leave  to  defend,  his 
Z^„r,  '■;  "'=,«1"«"»''  »'  the  Judge  at  the  trial,  and  may  be 
w  M  ?..?  L""'"*  '"'  '"^  P'alhtlff;  Witham  v.  Vane.  28  W  R  812- 
W.  N.  1880,  108;  1881,  79;  44  L.  T.  718;  PuKon  v,  Bro«m  18  P  R  nV 

Til  I  Tl!  1\^-  '"'•  "'  '"'  "^'"-"""^  "'■«»»•  '■  ^"^Pl^'rl 
tl  r  t'  H'  ^;,  '•  ^-  ^-  "*"•  "»■  ^'^•"'  ^-  Toronto.  18  C,  L.  T  237; 
26  W    R    qt     r  r,      ^""'  '^  "°""'-  ^"'*<""  "■  S.  E.  Rv.  Co.. 

V    rt,!^:J  ,[  I  J   !^,"  '■■  ''^''"■""■•■"  "V-.  11  P-  R.  419,  ,-;26:  Wamnd,. 

Tl?-    .    ^-  ^    *^^'   "  ""^  "'y  ^  »■■«"««  to  pay  the  plalntlira 

costs  directly:  «„er  v.  Sot,ert..  21  Ch.  D,  198;  ^.i'on  v.  hI,Z.  41 

!bie  hv  Z.Lf .°  ^r"'™"  '"'■  ''''■•  ="  °-  '*^-  N.  886;  and  costs  pay 
Thl  thL  „,«  °L'°  L""  ■'"'"""'  ■»"''  •»  »*''"  ">  """""'t  against 
Tuora  t^T-  S""""'  '■  '^°'''""^"'  «  «•  "•  °-  329;  Morgan  ,.Tard,. 
Ch   d'  es"  V  """"  '•  °'""""'  •*  ^■'-  ".  246;  Store  V.  AM,.  42 

n-JfrH  ^*'^°?.""»  *"«  ■"■•">  for  insui-ance  moneys  which  they  had 
and  ,h.  .       ««™tors,  taking  from  ther.    .  bond  of  Indemnity, 

and  the  executors,  being  brought  In  a.  third  parties,  paid  the  main- 
h^rd  Uh  ""''.f  »"•  '"«  d^'ehdants  were  held  entitled  against  the 
third  parties  to  the  costs  ot  their  defence  between  sollcl-.-.r  and  client. 
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and  C0!t8  of  their  claim  against  the  third  parties  between  party  and  Bni.  170 
party:  King  t.  Federal  Life  Ins.  Co.,  17  P.  R.  m. 

Where  no  directions  were  made  giving  a  third  party  leave  to  take 
part  in  the  action,  and  he  v-,iuntarlly  appeared  at  the  trial  and  asked 
10  te  made,  and  was  <:„.<:-,  ..  .in.endant.  It  was  held  that  the  defendant 
.111)  gave  the  notici  i  )uld  not  i,c  rij-red  to  pay  his  costs-  Oitti  v 
Camden,  16  P.  R.  31  . 

170.  Wliere  a  (i(  A.pfl;,i:t  cltums  to  be  entitled  to  contri-  ci.im.,o 
bution  or  indemnity  from  or  relief  over  against  any  other  Ztm^" 
defendant,  a  notice  may  be  issued  and  the  same  procedure  T  »'d')™d 
shall  be  adopted  as  if  such  last  mentioned  defendant  were  '"' 
a  third  party,  except  that  a  copy  of  the  statement  of 
claim  or  writ  need  not  be  served  with  the  third  partv 
notice,  and  service  may  be  effected  upon  the  solicitor  in 
the  action,  if  any,  of  the  defendant  sousht  to  be  made 
liable  as  a  third  party.     C.R.  215. 

The  present  Rule  makes  It  clear  that  relief  In  the  cases  contem- 
plated  by  Rule  185  may  now  be  given  between  co-defendants,  a^  well 
as  between  a  defendant  and  a  third  party,  and  by  the  same  general 
mode  of  procedure,  this  was  formerly  doubtful:  see  H.  4  L  Jud  Act 
2nd  ed.,  p.  385.  ' 

,..?",  l^T  '°  '""^  ""'  """"^^  ""^'l  ""O  ""talned:  Baxter  v.  Frmce 
mo.  1  Q.  B.  4..5.  4.i8;  Holdrn  v.  Grand  Trunk  K,,..  2  O.  L.  R.  p  in-  see 
also  T-o,,.,,,  V.  Loveriige.  25  Ch.  D.  76.  It  Is  perhaps  doubtful  whether 
a  defendant  who  has  already  appeared  in  the  action  should  enter  a 
second  appearance  to  the  notice,  but  that  course  was  taken  In  Baiter 
I  ,^1:  ""^'''  """■  ''•  "  ''  submitted  the  proper  course  under  this 
flute.  The  notice  (Form  24:  see  H.  «  L.  Forms.  No.  478).  served  on 
the  co^iefendant  will  direct  him  to  appear  if  he  disputes  the  claim 
made  by  the  notice,  and  failure  to  appear  will,  it  would  seem,  subject 
Mm  to  the  consequences  stated  in  Rule  166  and  In  the  notice. 

When  an  application  is  made  under  Hulr  169.  for  directions  as  to  Motion  tor 
be  proceedings  upon  such  claim,  the  defendant  against  whom  relief  "ii^cfer, 
I!  claimed  may  object  to  the  claim  being  entertained:  see  Schneider 
y  Bait,  S  Q.  B.  D.  705;  Wye  Valley  By.  Co.  v.  Bawea,  16  Ch.  D  489: 
Siller  V.  France.  1895,  1  Q.  B.  455:  and  It  has  also  been  held  that  this 
s  tne  proper  course  to  be  pursued  where  a  co-defendant  served  con- 
'eMs  that  the  claim  Is  not  one  to  which  Hv!e  170  is  applicable  or 
oBlects  to  the  question  between  himself  and  his  co-defendant  being 
ried.  It  Is  not  proper  (unlike  in  this  respect  the  case  of  a  notice 
served  on  a  person  not  a  party  to  the  actionl  to  move  to  set  aside  the 
mure;  Baxter  v.  France,  supra;  but  see  Towae  v.  Loveridge,  25  Ch. 

no.^J'."',"..^''  °  *='"""'»'>'  osafhst  a  co-defendant  for  Indemnity  will 
mi  oe  tried  without  an  order  under  Rule  169  providing  for  the  deter- 
rri!!"^'  "''°""  ''»""'"'■  '""■*'•  "■  Pittman.  12  P.  R.  662:  Flower 
p  f.u  "'^'  "'■  '''■"'°''  "•  '•""*'"•'•  »»*  »"■"  ™'".  '^P'"- 

.hJ''?  ?'■'"''"''''«  fcy  a  defendant  of  the  pleadings  of  a  co-defendant 
ni)  Claim,  contribution,  etc..  from  him  does  not  operate  as  a  notice 
■0  tee  former:  Steel  v.  Dixon,  28  W.  R.  796;  42  L.  T   765 
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In  Walker  v.  Dirltson.  14  P.  R.  313.  tihere  the  defemliinl  rlalmp,l 
Indemnity  against  a  co-defendant,  the  question  was  directed  to  be 
tried  at  the  same  time  and  place  an  the  plaintiff's  claim  uotwitb 
standing  that  the  time  tor  pleading  to  the  claim  for  relief  over  had 
not  expired,  and  that  it  waa.  at  the  date  of  the  order,  too  lalf  to  ghv 
the  usual  ten  days'  notice  of  trial  to  the  third  party. 

As  to  whether  a  defendant  who  Is  entitled  to  indemnity  from  a 
co-defendant  is  entitled  to  judgment  before  he  has  actually  paid 
anything  in  discharge  of  Ms  liability  to  the  plaintiff:  siv  /,■„(,,,  m; 
16S,  and  notes. 

Secnrltr  'or  Costa.— As  to  security  for  costs  by  a  defendant 
from  a  co-defendant  making  a  claim  against  him  :  see  M:,l.m«a  Uiitik 
V.  Sawyer,  19  p.  R.  316. 

171.  A  plaintiff  is  not  to  be  prejudiced  or  uiuucbs- 
sarily  delayed  by  reason  of  questions  between  the  de- 
fendant and  the  tliird  party  in  which  he  is  not  c"noerii(;il : 
and  such  directions  shall  be  given  and  terms  imposed  as 
may  be  necessary  to  prevent  delay  of  the  plaintiff,  where 
it  can  be  done  without  injustice  to  the  defendants  and 
third  party.     C.R.  216. 

The  object  of  the  present  ZSule  is  to  prevent  the  plaintiff  from 
being  delayed  by  questions  between  the  defendant  and  a  third  iiartt, 
whether  such  iMrd  party  is  a  stranger  or  a  co-defendant, 

'I'here  is  no  express  Rule  like  this  under  the  English  Practice,  but 
the  decisions  of  the  Courts  are  to  the  same  effect:  see  Bower  v. 
Hartley.  1  Q.  B.  D.  652;  Wye  Valley  Ry.  Co.  v.  Hawes.  16  Ch.  D. 
489;  Barton  v.  tondon  d  N.  W.  By.  Co.,  38  Ch.  D.  144;  Byrne  \.  Sroicn, 
22  Q.  B.  D.  637;  60  L.  T,  651;  Hutchison  v.  Colorado  U.  M.  Co..  W.  S 
1584.  40. 


'•  Month  •■ 
means  chI*  ii 
dar  month. 


COMPUTATION  OF  TIME—VACATIONS. 

CHAPTER  IX. 

TIME  AND  VACATIONS. 

ByThe  De/lnilion  of  Tim r  Act  (R.  s  O  c  n«i  =  o  ..  . 
l-iml.  adopted  as  regards  any  time  mentioned  In  »nv  a  '''f"'^ 
I  omrlo  Legislature,  Rule  of  Court  by-law  derrtn!  T'^  .  '  "'  "'^ 
™i«»  otherwise  stated.  As  regards  that  part  o'fthp"  'r'""^""' 
IW  eaat  of  tie  meridian  of  10'  west  .!„!,.  i  "  •^"■"""■"^'^  "Wch 
IrrtonedaaohoursbeWndGeenwIehtme^iH'"'  '"""'"^  ""''  '^ 
I.-!  .he  Province  lying  west  ot  the  said  n  ,J  "^'^^  """  '^"^ 
l:«.onedas6boursb'ehlnTGreenw,rttor     '"•  "''""''  '""'  '^ 

This  Act  also  provides  that  the  term  "  month  ■•  i„  . 
^C^n  n,eans  a  calendar  month  unless  orhr.e TpeTnctl^y "Jta^eT 

■I.*"  rrtr^ctr^nrLaT  d'""  ^™^-'^'°"'  ">  "^  ™°'-^^. 

-cepuon  making  It  mTan.  calendar  month  In  "  ""''''"■  ""  ''"'''^' 
«™»fr  V.  Jfoorc   1904    1   rh    qn-    I  .  .  "  ■commercial  documents; 

»."»/.xcA„„;;riR.  s'c  c;n''9T,s"46"2T.'"  "^  ""'™^  """  ='" 

iraaajs  snail  not  be  reckoned.     C  R  343  i«i.th.n 

mot^Jeneral  ?• '°^,  "y  ^-^  aPPoluted  by  proclamation  of  the  Gov 
Omeral  Fast  or  v'  '''««'e>>ant-Governor  as  a  public,  holiday  or  tor  a 

a  Sunday,  thene'irH    '"/■""''  "'"■""er  any  other  holiday  falls 
diy."   See  also  R.  3.  C  c,  ™'°"'as  shall  be  In  lieu  thereof  a  holl- 
*    '^.  34  (1). 

Thu  Rule  does  lot  apply  to  i,  . 
!  0.  L.  R.  256.  "^'Islon  Courts:  Re  McKay  v.  ToI6o(, 

Statutory  holldayt  other  than  Sundays 
«M)«ri«ci;  Fo.(,T  vToronfo  Ka<lu-avrn\T:^^  ■""*  °°'  '"  •«■  '"" 
•ted's  Smiay  Laws  i  Canaaa    on    «  c?         ""■  '•  "'"''  '''''  "f^me- 
ippears  to  recognize  tit  all  holidays  are  '?,     f!°  "'"''  "*■  '»■'"'■'' 

This  Rule  applies     ,h  non-juridlcal  d.ys. 

=  examination  of  a  p,y;"Z"S'l?  J"'  '"'  *^  "•""'■  "■""■«  "« 
taoe  v.  Harrington,  10  1r    ,1"    "  '"  "*  «"'"  """ier  Rule  346:  Lore. 

Where  the  limited  Hod  Is  not  ; 
'oonted:  Ex  parte  Vim  4  ch    D    -//    il""  *'"  ''"'''•  holidays  are 
'•  J.  143.  except  when  i  i„,,  'a,  '  ,       '    ™">'«''   v.   Mannlr\a.   18   C 
"  "  "«  ">  >»  reckoned: ,^  J  v  ^on',.",*""'!?,^^  'p''7;„'=>'  ««'«  174;  __^ 
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As  to  how  far  the  Court  regards  a  fraction  of  a  day;  a*  flt-or/.  ha- 
V.  BrmUK  12  P.  R.  561;  Clarke  v.  BraHmigh,  8  Q.  B.  D  6;-  16  L 
T.  49. 

Where  a  statute  limits  a  time  for  making  an  appUcatio.,  serving 
notice  of  motion  within  the  prescribed  time  is  sufficient,  ma  it  ii 
nr  absolutely  necessary  that  the  application  should  be  brougit  on  lu 
be  hoard  within  that  time:  Re  Sirfe(mu»  A  OoBfield,  13  1',  l.  :'n:;; 
Re  Shati-  it  St.  Thomas,  18  P.  R.  434;  lie  Gallop  v.  Ccnirol  (.rictni. 
land  Co.,  25  Q.  B.  D.  230;  62  L.  T.  834. 

173. — (1)  Where  a  number  of  days  not  expressed  ti  I* 
clear  days  is  prescribed  tlie  same  sball  be  reclioned  ix 
clusively  of  the  first  day  and  inclusively  of  the  last  daj- 

(2)  Where  the  days  are  expressed  to  be  clear  days,  o 
where  the  term  "  at  least  *'  is  added,  both  days  sliall  U- 
excluded.    C.R.  344. 

Clause  (1)  see  Eng.  (1883),  R.  972.  Clause  (2)  no  correspondins 
Eng.  Rule. 

Even  in  a  statute,  where  the  lime  within  which  an  art  is  to  ! 
done  la  to  run  from  a  certain  date,  or  event,  the  day  of  the  date,  n 
event,  must  he  excluded  in  the  computation  of  the  time:  Qoldsmitli^  | 
Co.  V.  Metropolitan  Ry.  Co.,  1904,  1  K.  B.  1. 

When  the  expression  "clear  days"  is  not  used,  days  are  "clear" 
when  expressed  to  be  "at  least"  a  certain  number  of  d.iys: 
clause  (2):  80*1  Reg.  v.  Shropshire  ''ustices,  3  A.  &  E.  173:  F'-.-.i^r;, 
Digest,  p.  S323;  Webster  v.  ieirt,  3  C.  I*  T.  604;  livmohr  v.  Jfor;, | 
IS  C.  L.  J.  444,  19  C.  L.  J.  10,  3  C.  L.  T.  31. 

This  Rule  applies  to  the  construction  of  orders  made  in  action- 1 
limiting  the  time  for  doing  any  act:  Bank  of  B.  N.  A.  v.  Hughes.'^ 
C.  I..  J.  136. 

174.  Where  the  time  for  doing  any  act  or  taki»?  '^"} 
proceeding  expires  on  a  holiday  the  act  or  pOceetJiii: 
may  be  done  or  taken  on  the  next  .juridical  ds'  •  C.R.  Sii. 

See  Eng    (1883)   R.  963. 

This  riale  does  not  apply  to  extend  the  -'"^  '*'  ■'eslstratlon  o'  i 
chattel  mortgage  under  the  statute:  Mr''""'  "■'■  P"*"'"'".  '  Ont.  .4pp. 
490;  nor  to  extend  the  time  axed  "^  »  Sututeflf  Limitations,  ani 
therefore,  in  an  action  on  a  ..romlssory  rote,  where  the  limit  of 
time  under  such  a  statute  expired  on  Sunday.,>nd  the  writ  was  no; 
issued  till  Monday,  th.3  bar  of  the  itatute  wa*ield  to  apply ;  Jforni 
V.  JJicliarts,  45  L.  T.  210;  sec  also  flower  y. 'right,  2  J.  4  H.  iJS: 
but  since  7i.c  /ii(er);ri-(!i(toil  .let  (R.  S.  O.  c.  l)s.  28  (li)  :  •■  If  the  Hint 
limited  by  an  Art  for  any  proceeding,  or  forthe  doing  of  anythln?, 
expires  or  falls  upon  a  holiday,  the  timc'o  limited  rhall  extend 
to.  and  such  thit.g  may  be  done  on  the  f  next  following  wlil.h 
is  not  a  holiday." 

When  the  time  tor  appealing  ;rom  Chai^rs  expires  on  a  holiday, 
the  motion  may  be  made  the  next  day:  Tfr  >'.  Jones.  43  L.  J.  C.  P. 
110.  ,' 

As  to  a  notice  of  motion  given  for  a  dii""-  see  Rule  213. 


EM.AHUIKG  OR  ABIilDGIXO  TIME. 


633 


175.  Any  time  prescribed  may  be  enlarged  or  abridged  *»'•'  '"• 
by  consent  in  writing,  without  order.    Con.  Kule  478     "*' 

p  n    '-.  (7  ■  Enltrgf 

L.H.  <^t.  rnentuf 

Tbe  reterence  to  Con.  Rule  478  appSHra  to  be  an  error,  and  refers  '""""■ 
to  the  Rule  on  which  C.  R.  347  was  founded. 

" Prescrlhed '■  means  prescribed  by  Rules  o(  Court:  see  MiLenn  v 
Pinkerton,  7  Onl.  App.  490,  and  see  intra. 


ment  iir 
abridR- 
menlof 


176.  The  Court  may  from  time  to  time  enlarge  or 
i.',.'Jge  the  tiine  prescribed  by  the  Rules,  or  by  an  order, 
for  doing  auy  act  or  taking  any  proceeding,  and  tlii.s 
power  may  he  exercised  although  the  application  is  not 
made  nntil  after  thj  expiration  of  the  time  ^^scvibed 
C.R.  35X 

See  Eng.   (1883)   R.  967. 

An  application  under  this  Kulc  should  be  on  notice  to  the  parties 
affected  if  they  have  appeared. 

A  motion  to  extend  the  time  for  making  a  motion  may  be  made 
at  tie  same  Ume  as  a  motion  which  is  objected  to  as  out  ot  time- 
SraUAouJ  V.  Worlotc,  32  Ch.  D.  403. 

■cape  of  Rule,— The  Rule  only  applies  where  a  limited  time  is  amp.  of 
Bied  for  something  to  be  done,  and  not  where  the  Rules  direct  some  ■<»'«• 
act  to  be  done  before  another:  Re  Pitcher.  Pllchir  v.  /finds   11  Ch    D 
905;  40  U  T.  832. 

The  Court  cannot,  under  this  Rule,  extend  the  time  tor  renewing 
a  »rlt  where  In  the  absence  ot  such  renewal  the  claim  would  be 
barred  by  the  Statute  of  Limitations:  Doyle  v.  Kaufmim.  3  Q  B 
D.  340;  and  see  Uagee  v.  BaaUngs.  28  L.  R.  Ir.  288;  but  the  time 
lor  issuing  a  concurrent  writ  may  be  extended,  the  original  hav- 
ing been  kept  renewed  so  that  It  could  be  acted  upon  within  the 
jurisdiction:  SmaUpage  v.  Yonge.  65  U  T.  44.  distinguishing  Do»Ie 
1.  kaulman.  See  also  note  to  Rule  9  supra,  p.  323;  St.  Louis  v 
CJCallaghan,  13  P.  H.  322. 

An  extension  of  the  time  limited  by  C.  R.  1044  for  delivery  ot  a 
statement  ot  claim  wai  extended,  though  the  liberty  of  the  subject 
was  involved:   Winch  v.  rrat'iss,  18  P.  T     102. 

It  was  said  in  Parent  v.  Coo*,  2  O.  L.  R.  709;  3  0.  L.  R.  360  that 
tie  time  for  delivering  a  third  party  notice  could  not  be  extended 
under  this  Rule,  but  It  was  so  extefided:  Smale  v.  Can.  Pac.  Ry..  26  O. 
L.  R.  492;  Dominion  Bank  v.  Armstrong,  5  O,  W.  N.  105. 

There  is  no  power  to  extend  {McLean  v.  Pinkerton.  7  Ont,  App. 
tss;  He  Oliver  and  Scott,  43  Ch.  D.  310;  61  U  T.  652;  JfrCarron 
y.  JfefropoIKnn  Lite  Ins.  Co..  35  C.  L.  I.  421).  or  to  shorten 
lit  Siceetman  i  Oosfleld.  13  P.  R.  293),  the  t':ne  fixed  by  a  statute, 
ans  not  by  the  Bules.  The  llmo  tor  moving  against  an  award  was 
«.»l!aed  In  Re  Oliver  i  Svoll,  supru,  because  ine  time  for  moving 
»M  fixed  by  Rules  passed  by  lawful  authority  altering  the  statute. 
»  »  10  W.  :.  c,  16,  8.  1,  !3o«  also  Flou>er  v.  Bright,  2  J.  *  H.  690.  The 
"me  tor  paj-ment  ot  costs  under  an  order  which  dismissed  the  action 
11  dftault  of  payn-  ent.  was  twice  extended,  but  this  was  done  by  ex- 
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tending  the  time  for  appealing  from  th*  original  order  of  ,h  » .     , 
see  Strati  v.  Toronto  Voustruction  Co..  22  O   L  R   "U  •"«°»'«'*"": 

This  Rule  does  not  empower  '.he  Court  to  allow  an  »,mii„  ., 
«  •»  -7;  ""ich  by  J„d.  Act.  .  -4,  It  tnada  to  a  Judlc. L^'b    ^t 

made  to  a  Judge  at  the  High  Court  DlvlMon  a,,  untl    the  a„Z 
odred     he  Appellate  D.vl.lou  „„uld  not  appear  to  have  anVM,, 

alter   judgment.      In    the    former    case,    leave    was    readily    eranlfj 
unless     the     opposite     party     was     Injured     in     some     respect     r 
which    payment    of    costs    could    not    compensate    him      hut  t 

S.^.:-e-:;t;^L-^e^trt^i„i-H^* 
?s  v^=£5^™^v ----  '^^^■^. 

parted  from  Z',,^'„<  '   ?"'  "'™''  "^"s*"  ""^e  been  gradually  de- 

?ha  teach^i,  eil.  H  ""^  ""  *  '"''  "''  »"'^''  distinction  exists,  bat 
tnat  each  case  depends  upon  Its  own  circumstances,  and  dlscrrtion 
is  to  be  exercised,  accordingly,  in  either  case,  so  as  to  do  what  Justice 

r^V  '„  '■   ■**^"   '•   Morrison.    14   P.    R.   210-    see  al^n   »f 

r  o.'I!.^R^'^4;''«aff  rf-rr;;  To'-uV-'a^^z  '■  r^'"-- 

p    Ij-  »  *  a/tnar,  (  u,  u  K.  iji,  and  notea,  ««pra, 

stanTes'sufflc'eLrtVcrn"",  ""f.  ""'"■'  "'  "■  "''^'  "'-"'""'^  'I"™' 
Court's^  CoVTe'     %<:' J°U   bTi'iI   °;J   'J^"   '""""°°   °'  ''^ 

mlstak^'he?    L'^n'T  i"^  'J'"-'^  »  ■'^■'  "^'"^  allowed  io  expire 

conduc"«  to  thr^ufi'^M^""*"'^,'  o-  ""'  part  of  the  opposite  party 
conducing  to  the  mistake:  Ilhn„worth  v.  JfelBoume,  18  T.  L.  H  775 

™„  .  k!!  ^t"""'  '■'"=  after  delay  and  expiry  of  the  regular  time  there 

appeal'Tltrr  aVd'f  "'^  "'?°"™  '°  """-'  ^eldwlllrtie  rUt" 
jppoai  existed,  and  a  suspension  of  further  proceedings  hv  rpasn    of 

pZnt'm  St  "^'""-"f-''^  ««"»  V.  Hun,.ToTn.      .    T    "  a  ! 

Fori  Arthur,  supra  '  *°"  "'  """""O"'  "'"'  '■ 

thoi?h°™oo'*i"e  ?o"b^set ';'"''  "f  ''°""  •'"«•  "«  "■'  aPPe-1  l»  ready, 
arily  be  rlveT/n  »  S  ''°''"  '°  ^"^  =''""«•  "^"-aent  should  ordin- 
O    L.  R    114       '°  '"  •"'"«  '"•"""' ^    "«  «cLaumin  v.  JfajAcu.,  5 
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nuB,  Ibough.  generally  fpeakiiig.  an  utenilon  will  be  granted  «ul.  176 
(Here  juitlM  requires  It:  Re  Oabourie,  Ciuev  v.  Oatourie.  12  P.  H. 
Hi;  and  cues  tupra;  two  particular  tlnei  of  cam  have  been  noticed 
In  which  leave  may  be  given,  lat,  where  there  i>  unavoidable  accl- 
otnt,  wbcreby  a  party  la  unable  to  bring  on  his  appeal;  and  2nd, 
•  litre  some  equity  Is  raised  on  behalf  of  the  appellant  from  the  con- 
duct of  the  other  side:  Langtry  v.  DumouUn,  4  C.  L.  T.  3ul;7?c  Afan- 
v\,  Xtiodcl  V.  Jenkint,  7  Cb  D.  711;  Re  Bll/th  .C  Youno,  13  Ch.  D.  416. 
Mistake  on  the  &|jpellant's  part  with  which  the  respondent  has  'noth- 
ing to  do  may  be  a  ground,  and  it  Is  not  essential  to  shew  misron- 
dutt  by  the  respondent  (though  there  are  expressions  In  the  cnses  to 
the  contrary) :  see  Be  Mantel,  Rhodea  v.  ,;e>ii:int,  supra;  McAnircw 
V.  Sorter,  7  Ch.  D.  701;  t'»r(i«  v.  Skcfietd,  21  Ch.  D.  5;  Rurnohf  v. 
Mart,  19  C.  L.  J.  10;  Berdan  v.  Birminsham,  7  Ch.  D.  24 ;  but  there 
muct  be  an  equity  shewn  in  the  applicant's  favour  either  from  con- 
duct of  the  other  party,  or  from  something  else  recognized  as  a 
ground  of  equity:  Re  New  Callao,  etc.,  22  Ch.  D.  484;  Be  llanchetter 
Ecmomic  B.  8.,  24  Ch.  D.  488;  Perltelt  v.  Bhorl,  32  W.  R.  123;  WiJti/ 
V.  SMadoril,  etc.,  10  P.  R.  34;  LcvHa  v.  Talhot  Road  Co.,  10  P.  R.  15; 
SieveHgkt  v.  Lefi,  9  P.  R.  200;  ianjidon  v.  Robertion,  12  P.  R.  139; 
Be  QaUurie,  12  P.  H.  252;  Ksdaile  v.  Payne,  40  Cb.  D.  520;  JfcA'air 
V.  jndfiMftdui,  1801,  2  Q.  B.  S02 ;  and  the  onus  ot  shewing  such  equity 
is  on  the  applicant:  tiliMpe  v.  shape,  4  C.  L.  T.  129. 

In  Bayer  v.  Roiertton,  9  P.  R.  78,  time  for  appealing  from  an 
Official  Referee  In  Chambers,  was  extended  where  the  time  had  ex- 
pired through  a  misapprehension  of  the  practice:  see  Croio  v.  Samuel, 
2  C.  P.  D.  21;  and  In  DIvry  v.  The  World.  17  P.  R.  543,  where,  though 
a  sittings  of  the  Court  had  been  lost,  substantial  steps  towards 
bringing  on  the  appeal  had  been  taken,  and  security  bad  been  given 
for  a  large  part  of  the  debt  and  costs. 

An  extension  was  granted  where  the  applicants  had  been,  without  Extemion 
their  default,  in  ignorance  of  the  order  appealed  from,  and  applied  as  eranted. 
soon  as  they  heard  ot  it :  Re  Padatow,  Total  Loaa,  etc.,  Aaart.,  W.  N. 
1882, 1;  51  L.  J.  Cby.  344;  where  a  notice  of  appeal  was  withdrawn  by 
mistake,  and  Immediately  renewed:  Re  Am6ro«c,  etc.,  Taylor's  Gate, 
!  Ch.  D.  643;  where  the  delay  wa«  attributable  to  the  Court:  Jfcrae  v. 
fWIe,  9  P.  R.  288;  under  peculiar  special  circumstances:  Re  Lake 
Superior  Xative  Copper  Co.,  11  P.  R.  36;  where  some  of  the  parties 
aJected  by  the  judgment  lived  at  a  great  distance,  and  out  of  the 
jurisdiction:  Re  Jacques,  30  W.  R.  394;  but  not  where  due  diligence 
in  communicating  with  them  was  not  shewn;  Miller  v.  Brown,  9  P.  R. 
S42;  and  where  the  order  appealed  from,  viz.,  for  the  winding  up  ot 
a  company,  was  founded  upon  a  void  resolution  of  which  the  appellant, 
«bo  obtained  the  order,  was  not  aware,  and  therafore  had  not  dis- 
closed to  the  Court;  Re  Afancftejfer  Economic  B.  S.,  tuprs;  where  the 
case  was  Important,  and  there  were  conflicting  decisions  below:  Powell 
V.  Peck.  12  p.  R,  34;  where  leave  was  necessary,  and  had  not  been 
applied  for.  but  proceedings  to  appeal  had  bujn  taken  in  proper  time, 
and  a  fairly  arguable  point  ot  law  was  presented:  Langdon  v.  Robcrt- 
•on,  12  p.  R.  139,  approving  of  the  rule  expressed  In  Sieveright  v. 
'efj,  9  P.  R.  200;  and  see  Re  Oaiourie,  12  P.  R.  252.  and  Foley  v. 
Cmada  P.  L.  A  S.  Co.,  18  C.  L.  J.  444. 

Leave  was  granted  where  the  proposed  appeal  was  from  an  order 
refusing  to  set  aside  a  Judgment  obtained  by  default  In  an  action  for 
recovery  ot  land,   where  the  omission   to  flle  defence   was  due   to  a 


636 

*aU  17<. 


refuted. 


RULES  OF  COURT. 

mer.  illp  of  the  lollcUor,  the  .ppllcatlon  for  relief  bH„,  „  , 
promptly  and  the  .otlotl  h.vlnr  been  directed  to  be  bjourt?  „„  I,' 
•tnylnj,  by  .  prevlou.  action,  of  proceeding  undeV  a  power  „,  ' 
n  a  mortrag..  preeumabl,  b«;.„.,  ,h,  plilntlr.  right  "  .^'f 
the  power  »..  not  clear:  Bourse  v.  ODo„ohoe,  17  PR   37"    "" 

Where  counael  had  been  In.tructed  to  draw  the  necewarr  „„,i 
of  appeal,  but  owing  to  lllnew  had  been  unable  to  d?"    Lv  '  l' 
appeal  wa.  granted:  llumboM  v,  Lomlon  C.  c    100  U  T   J-i  ,'° 

IZln^',  'I""  '°  ""*"  "•""'  »  J""'*"'*"'  »'  ">^  "-I"'  hadfhy  „  Lak" 
of  counsel,  been  .ultered  to  elapee:  Baker  v.  Fab,:r.  124  L.  T.  Jour  ?r 

'  An  extension  was  refused  where  the  oWect  of  fh.  .nno.i 

""  '"Lrr"',  '""  ""«""'  "'  """^  wWcTthey    ,ad  Tnvelri': 

fo:,cr;7cr  0';  *„,°'o " «""".  °'  '°""^  "•"m<.i,^naf-,H::„z 

counsel  I,  «  th,  .Tr    T,       !.  ?••  '  "^''-  "■  2^'  ■  <"  "■«  "I'take  or 

'"pro.     A  contrary  .ubaequent  decision  by  a  Court  of  AnTal  d»«, 

223^  norT.',:  fh     .1     .  '  ""  ™"'™'  "^  •Vo'-'»"n(ou™.  60  U  J   n, 
law    even  thou^S'l-  h        ."  """"  ""'"^  '*"  ■""'"  »""'"*  th^ 

See  also  Boddm  v.  SiKJicrJani.  20  C.  I,  J    146-  4  r   I    t   •«-•  ,.j 
tf<.«i»o„  Pror.  X,„<,„  CO.  v.  DumMe,  20  C.  L.  J    147     4  C    L   t'  "r 

£Ht?:f?™fV"^=«-"--^ 
cou^'Z;  rh-e°drcZt'i':LTd?^  '"'""'«■•  -- "»'-  ^^ 

vide'"^t^r°Jhrco'„'t7„'"°^  ""/""°  ^■•"'""^  '"»«  '»  «""=^  »'■■»"''  P">- 
the  costs  o-  the  !„,!'■''  °'  '"^  "•■■""  "«'»«  aXandnned;  and  v.here 

proper  trIbunaTloM?..  ,  .V  '»'«°'"'»8  ">«  time  was  made  Is  tte 
C.  638  ""   omlwion:   IMton   v.   Cortcr,   1893.  A 

See  also  an  article  on  the  subject.  28  C.  L.  J.  99. 
S  T   L   P   4nB.  LV.  •    "^'  however,  ifoore  v.  Peadiey, 

?:  I:  r:  To^:  "  "'-^'"^ "-  w"apUn^"if„r  ;•  AX.^s 


EXTENDINU   TIM 

Wbere,  ptndint  «n  appeal  la  a  redempllou  aclton.  It  U  deilred  to  «nto  176 
eiwnd  the  time  tor   redemption   until   after   the  dUpoaltlon   ot   the 
appe>I.  an  application  to  the  Court  o(  llrat  Inatanre  under    bla  Htile 
Improper:  Uanki  v.  WhllclD,  1913.  1  Ch.  581;  lus  L.  T.  450. 

Other  Caa«8.— In  Wilkina  v.  Brttford,  Sfi  L.  T.  6:;2.  Bacon.  V.C.. 
nluied  to  extend  time  f'  delivering  a  counter-claim.  It  had  not 
been  delivered,  through  ti.e  grosa  neglect  of  the  defendant's  aoUcltor, 
ind  the  application  w.-.t  miiie  six  months  after  a  decree  had  been 
oblalned,  but  Immediately  after  the  defendant  dlecovered  bu  aoUcltori 
neglect. 

In  Haitlngi  v.  Hi-letl,  16  Ch.  D.  734.  the  time  tor  Indoreemont  of 
the  date  ot  service  under  liule  17  was  extended. 

Where,  within  four  days  from  a  declalon  of  a  Maiter  In  Chambera. 
an  appeal  aummona  wa§  taken  out.  and  made  returnable  at  a  date 
ifter  the  expiration  ot  the"  tour  day«.  but  on  the  lirat  day  when  a 
Jndje  would  alt  at  Chanihera.  It  was  held  that  the  time  might  be 
enlarged  under  tbla  Kule :  Oibbona  v.  London  Financial  AaiociaUon 
i  C.  P.  D.  263. 

By  a  Masters  order  an  action  was  ordered  to  he  dismissed,  unless 
notice  ot  trial  should  be  given  by  a  certain  day.  Through  mistake 
ol  a  sollcltor'a  clerk,  notice  of  trial  was  not  so  delivered.  A  Judge 
In  bis  discretion  refused  to  extend  the  time,  and  the  Court  ot  Appeal 
relueed  to  Interfere:  Oilier  v.  Jfotrijon,  30  W.  R.  815. 

Under  this  Rule  the  Court  may  order  a  plalntIB  to  deliver  his 
sulemenl  ot  claim  within  a  shorter  time  than  that  allowed  by  Rule 
110;  but  such  an  order  seems  only  proper  where  the  plaintiff  Is  ask- 
ing an  Indulgence  or  tor  some  other  cause.  Is  subject  to  be  put  on 
terma  Tbe  order  should  not  direct  a  dismissal  of  the  action  In  case 
ot  default;  In  case  ot  default  a  substantive  application  for  dismissal 
may  be  made  under  Rule  S23.  which  expressly  provides  that  an  applica- 
tion tor  dlsmlsaal  Is  not  to  be  made  till  after  the  expiration  ot  the 
time  within  which  the  ;.lalntHt  Is  bound  to  deliver  hia  autement  of 
claim:  Armltrong  v.  Turunto  <t  Richmoni  Hill  St.  Ry.  Co.,  15  P.  R.  449. 

Where  a  third  party  notice  was  served  too  late,  the  Court  In  the 
circumstances  refused  to  extend  the  time:  Parent  v.  Ooo*.  2  O.  L.  H. 
'09;  3  0.  L.  R.  n<l;  but  It  was  extended:  Kwale  v.  Can.  Pac.  Ry.,  26 
0.  L.  R.  492;  Dominion  Bank  v.  Armatrong.  4  O.  W.  N.  lOj. 

Where  an  order  was  made  under  Rule  323.  dismissing  an  action 
lor  want  of  prosecution,  unless  a  statement  ot  claim  should  be  deliv- 
ered within  a  week,  and  no  statement  was  delivered  In  the  week  so 
limited.  It  was  held  that  the  action  was  at  an  end.  and  that  there  was 
no  Jurisdiction  to  make  an  order  subsequently  extending  the  time  for 
aellvery  of  the  statement  ot  claim:  Whistler  v.  Hancock.  3  Q  B  D. 
83:  and  see  Cunn  v.  J/ clean.  6  P.  R.  156;  Hollenier  v.  FfoiMes, 
'<>  P,  R.  22o;  The  Crown  Corundum  if  Mica  Co.  v.  Logan.  3  O.  L.  R. 
f.l;  s<-d  riile  Carter  v.  Slubbs.  infra,  p.  638. 

-in  order  was  made  on  the  6th  of  May.  dismissing  an  action  tor 
want  ot  prosecution  If  the  statement  ot  claim  was  not  delivered  within 
'onrteen  days,  and  on  the  I9th  ot  May.  the  plaintiff  took  out  a  aum- 
mun»  returnable  the  next  day.  the  last  ot  the  fourteen  days,  for 
lurtuer  time  to  deliver  the  statement  ot  claim.  The  summons  was. 
m  the  20t^,  adjourned,  by  the  consent  ot  the  parties  in  writing 
indorsed  thereon,  till  the  21st.  and  on  the  21st  a  Master  made  an 
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or<l»r  (Ivlni  ■ev.n  diyi  mm  for  dellvitrr  el  th«  ■utm.nt  o(  ,L,i„, 
The  Comt  rMclndtd  the  order  on  th,  (round  th.t  th.r,  w.,  „o  ju 
Minim  to  make  It.  the  action  helni  .t  »  .nd  on  the  2«th  or  M., 
King  V.  Dttvnporl,  4  Q.  B.  D.  402.  ' 

On  th.  25th  of  March  a  Maater  made  an  order  diaolulni  an  aiilo. 
or  want  of  proa«;atlon.  unlew  an  aOdaylt  In  anaw.r  to  l"  m„ 
torle.  wa.  lied  on  th.  31.t.  Th.  affidavit  wm  not  filed  on  that  Z 
but  on  th«  day  tollowlni  a  iummona  waa  taken  out  for  (urthir  til 

to  the  Court  or  a  Judge  to  enlarge  the  time  for  moving  to  ,ct  a.Id 
or  vary  the  order  ot  the  I'ith  of  March:  Burke  v.  Itooneu  \  c.  I-  D  'IH; 

,  1"*,?,°""  °'  *■"""'  '■•"''"'  "•'  "  ■""<«•  '"I  Jurl,dlotlon  unrtT 
™i  ;.  .>,  !!"  f  ""  ""'  '"''  »»">«''"°«  Wlnat  an  order  dl.. 
mining  the  action  for  want  o(  proaecutlon.  even  after  the  order  hid 
taken  eltect,  and  the  action  had  therefore  become  dlaml.Kd;  aod 
that  he  had  alio  Juriidlctlon,  when  he  had  io  enlarged  the  time  lot 
appealing  to  vary  or  amend  the  order  dlamlnlng  the  action,  and  In 
the  exercise  of  «uch  JurUdlctlon  hl«  dlacretlon  »ae  not  limited  bi 
^ed  or  arbitrary  -ule.:  Cori.r  v.  Slubtl.  6  q.  B,  D.  116-  sec  .il.o 
Tfeip,  V.  Buhl.  3  Q.  B.  D.  80,  253.  and  note  to  Rule  323. 

In  the  above  caara.  ll'»ii(liT  v.  Hancock,  lunra,  p.  637.  1>  recognl/td 
a.  corrMtly  decided.  In  that  caae  there  waa  no  Jurisdiction  to  make  th. 
•■■.vier  asked,  bcauae  the  motion  waa  to  take  aome  step  In  the  cauai-  and 
*;■,  not  directed  to  modifying  the  order  for  dUmlasal.  There  had 
been  no  order  or  application  within  the  week  to  eet  aside  or  vary  the 
order  of  dlamlssal.  or  to  enlarge  the  lime  for  appealing  against  tbc 
order  ot  dismissal,  and,  that  order  existing  and  having  taken  elfed, 
the  cause  waa  dead. 

The  last  Ave  above-mentioned  English  cases  were  cdhsldered  aod 
approved  In  Sottender  v.  Ftoulktl.  16  P.  R.  225:  and  In  WeiccomJe 
V.  McLuXan,  11  P.  R.  461.  were  not  considered  to  stand  In  the  way  ot 
a  inotlon  to  vacate  a  Judgment  (signed  on  default  of  delivery  o!  > 
statement  of  claim  on  a  day  prevloualy  Hxed  by  order  for  Its  delivery). 
Md  to  extend  the  time  for  delivering  statement  ot  claim:  8ce  also 
Hank  0/  «mne.0(a  v.  i>o,e.  14  Ont.  App.  347;  The  Crown  Corundum  Co. 
v.  Lotan,  3  O.  L.  H.  434,  and  Jfuir  v.  Ouinane,  9  O.  L.  R.  324. 

iin.u'!,"'.!''  °''r  '""^  "'=■>"<'"  ""  >:»«»  between  solicitor  and  ellenl 
^i  ,  ^  f"  "'"''■'  °'""'  "  *"  '°  ^  *"«1  "'^  "li  Kovldod  that 
n  default  It  was  to  he  ot  no  effect:  It  waa  nevertheless  held  that  the 

lir  o'^^^'Vif^o""^"  '"'  °''''"  ""«■"  ^  extended:  He  UcInMh. 
1903,  2  Ch.  394:  88  L.  T.  820. 

177.  The  Vacations  shall  be: 

(a)  The  Long  Vacation  consisting  of  the  montlis  of 
July  and  August. 

(6)  The  Christmas  Vacation  consisting  of  the  period 
from  the  24th  day  of  December  to  the  6th  da.v 
of  the  following  January,  both  dars  inclusive. 
C.B.354. 
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(1)  Oflicc  liouFH  ilui-iiiK  viication  kIiuII  be  from  10  u.iii.  *""": 
to  IJ  noon.    This  Wh/p  to  be  known  UH  177  (1),  and  to  take 
,  tTcct  i iliutcly.  1I,"'.'.;Z' 

Thll  «uN«*(tfon  1  hai  not  benn  oBlclnlly  prlnlril.  The  aliove  Is  Iti 
mm  urrirdlni!  lo  Inrormatlon  rerolved  from  the  RpKlstrar  o(  the 
Apiwllale  DivUlon.  and  l>  anordlDg  to  th«  tioti!  In  bla  book. 

By  lec.  83  or  the  Jud.  Act  the  ofllce  houra  of  the  Court  are  re«u- 
laUd  "tuhject   to   tlie   idilfi  u    to  offlce   houri   during   vacation!.' 

TnlfM  under  any  Hule  ouch  ai  Hulet  178.  1791.  proceeding  are 
prohltilted  during  vacation  they  mny  lawfully  be  taken,  :■  g  tnsatlon- 
CoMnmu  y.  Cllv  of  tonjon  F.  ;«.,  Co.,  13  P.  R.  36;  proceeding. 
before  an  Offlclat  Referee:  SSarpU'B  v.  Notcbrugh,  17  p.  R,  104- 
lervlce  of  notice  of  trial:  nompion  v.  Howton,  16  P.  R.  378. 

178.  An  examination  shall  not  be  held  nor  shall  plead-  »:»"»i"- 
ings  be  amended  or  delivered  in  the  Long  Vacation,  ex-  """ii'ViK 
wpt  by  consent  or  by  direction  of  the  Court,  but  when  a  """'" 
writ  is  to  be  served  out  of  the  jurisdiction,  and  in  Me- 
clianic's  Lien  proeeedinRS,  the  statement  of  claim  may  be 
delivered  in  vacation.     C.R,  351  and  439. 

See  Eng.  (1883)  R.  964. 

A  pleading  may  he  delivered  without  consent  or  order  In  the 
Christmas  vacation:  nompton  y.  tfowjon.  16  P.  R.  378:  but  the 
opposite  party  cannot,  without  order,  be  compelled  to  deliver  a  plead- 
ing In  answer  during  Christmas  vacation:  see  It.  and  Kule  179, 

The  part  of  C.  R.  439  covered  by  this  Bule  Is  that  which  pro- 
UWted  examinations  for  discovery,  without  leave  during  the  Long 
vatatlon.  The  ifule  now  presumably  covera  all  examinations  of 
psnlea  or  wltneaaea. 

179.  Unless  otherwise  directed  by  the  Court,  the  time  v.c.ii»n. 
of  the  Lour  Vacation,  or  of  the  Christmas  Vacation,  shall  "°"°n'". 
not  be  reckoned  in  the  computation  of  the  times  ap-  "ckon.d. 
pointed  or  allowed  by  these  Rules  for  filing,  amending,  or 
delivering  any  pleading,  or  in  the  times  allowed  for  the 
following  purposes : 

(a)  Appeals  to  a  Judge  in  Chambers; 

(t)  Reports  becoming  absolute. 

(c)  Moving  to  discharge  an  order  adding  a  party; 

{d)  Moving  to  add  to,  vary,  or  set  aside  a  judgment 
by  a  party  served  therewith ; 
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(e)  Doing  nu  act  or  UkiuK a  proceedinK  in  appralii,,. 

to  a  Divinional  Court  of  tlie  Apiiollalc  Divf 

iiion.     (Mi.  35:'. 

Ai.  to  d-llv^ry  ot  pkadlnia.  ^d  eiamlnatlon.  tor  «ll„,n,  r,    i„ 
viuallon:  mt  Ituir  17«,  "ii«™\ir),  in 

io»*irpI'"i.°3:r'"'  """  '°  """'°"  '■  """"■   ''»""'"°''  '   '!■" 

.■hruT**'  V  ■  {'*^  '■  «*«-»™ -Although   lit.  Mmr  „f  ,1,, 
thrl.tm..  or  Lon,  VK.ilon  I.  not  to  be  lDclud«l  In  tho  dm.  I  „,i L 
for  appealln.  to  .  Judg-  In  Chamber.,  yet  when  .„"    udgnua.     , 
or  decLlon   .o  .ppeeUble  I.  made  or  fWen  In  vactJon    inr    Ir 
Utocted    might  .pp«.l    theretron.,    I(   he   p|e..«l   durlnrvntiu, 
loe  vacation  Judge  under  former  C.  R.  767   (6)    but  that  oro?  In 
not  continued  in  lhe.e  Kulc.  Provl»j„„  „ 

"rr*"*    *•»•'*•■— In    order    to    conam    a    .Maitern    r<.T,o,t    i, 
mu.t  be  niea  ..  directed  In  ««„..  428,  429.  fourteiS  day"  :   ^  «„ 
..«2,     No  part  of  thi.  period  m„,t  (an  in  Taction,     A,to",.„! 
cednr.  In  appeal,  from  a  .Ma.ter'.  report:  .„  „„,«  to /(.„.  Z.  "t 

n..f'?*"„*"'  *»»••'•— The  Kulr,  apply  a.  far  a.  pot.lble  to  an. 
peal,  from  repurl.  of  the  Drainage  Referee  under  H.  3  0  r  ins  and 
( hrl.tnias  V-icatlon  1.  ncInftMl  t«  #k.,  _  "_■*'•'''■'»■  and 
lltt.ii»,i  i,v  .     to   .  «rluaed    In    the    computation    of   the    time 

limited  b>  ,,  116.  for  appenling:  He  HoMoh  and  Harwiih.  IS  I:  H,  "' 

torde7.pXro  1°,  zru'mr^  i'^t "'  '^" """  -  -' 
..^a'?r•,„n„'o.l:;^t„'.'5J^:^':•\ar;;,dU"nrb^■*pT„^f:: 

n'^rtl  :":?„  '^l"""""/  "'  '"^  M«.'er.'wL.h?r°i  ■being"  d"" 
purree  Of  blnrtl.K  "".""  """■•  *"*  "'  *'"■  <"■  '"'""  '■"  >!-« 
ceX«  In  h^  ?t  '^""  "J-  r^  """"■«  '"^  «°  """n-l  <!•.  pro- 
m^nraMl„.^o  ,  H  "°'"'''  """  "■*"•  T"'^  "n"  ""owed  tor 
The  day  Of  .ervl  '"'""'"','»■  ""I'  P"")-  »  served  I.  ten  days  tror, 
me  aay  or  gervkc;  »ef.  RHlta  87,  405,  471. 

I.  n*f'o^  rt-t^*  H*"".""*,  »«»»"'"-The  time  ot  the  varatlan, 

cepted    bit  fhJ?  •      '■"""■"'  "'"*''"  "•'"»  County  Courts  were  ex- 

cepted, but  they  are  not  now, 

180.  One  or  more  of  the  Judges  shall  be  selede.1  fur 
he  hearing  in  Toronto  during  Long  and  Christinas  Vani- 
tion.s  of  all  such  applications   as  may   require  to  lie 
prnniptly  heard.     C.R.  114.  ' 

QUlres    to  be  promptly  heard  "  within  the  meaning  of  the  above  M: 
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At  10  wbit  !■  viiallon   biMlncH;   ■<■•  Kf   Witan  Jmiitinn  Aallicoy  biM )•> 
cu..  L.  K.  la  Chjr.  Ml.    IMo  Judfm  axL'iipt  tba  vuniiiun  JudiM,  or  tbOH     '••■     ' 
■Itllnf  for  tbtm,  ran  dlapoa*  o(  builoMa  In  vacillon-  Per  I.ub  iBd 
Loiwi,  JJ.,  3«Ul  Septembtr,   li'7.     Sit  ^uarc. 

181.  All  applicatioDH  witliiu  tliu  jurUclictiun  of  the  chuib.r. 
Master  in  ChuwborH  wliieli  require  to  Imj  immediately  or  JJ.'l"'™""' 
promptly  heard  during  Long  Vacation  8liall  bo  licnrcl  by 

one  of  the  following  officers,  viz.,  the  .Master  in  Ordinary, 
tlie  Master  in  Chambers,  and  the  Kegistrars,  wlio  slinll 
arrange  among  themselves  before  the  oonimeneement  of 
eacli  liong  Vacation  on  what  days  and  for  what  period 
each  shall  act;  and  in  the  absence  of  such  arrangement 
the  duty  shall  devolve  upon  them  in  rotation,  beginning 
ifilh  the  junior  officer  in  order  of  appointment,  and  they 
shall  sit  at  least  one  day  in  each  week.     C.B.  115. 

182.  The  praecipe  for  any  cheque  to  be  issued  during  vt,.iion 
the  Long  Vacation  shall  be  lodged  in  the  Accountant's 

Office  on  or  before  the  20th  day  of  ,T«lv,  unless  otherwise 
ilirected  by  a  Judge.    C.B.  413  and  1257. 
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errori. 


MISOELLANEOtJS  PBOVISIONS. 

(i)  Effect  of  Non-compliance  and  Errors. 

183.  A  proceeding  shall  not  be  defeated  by  any  formal 
objection,  but  all  necessary  amendments  shall  be  made 
upon  proper  terms  as  to  costs  and  otherwise,  to  secure 
the  advancement  of  justice,  the  determining  the  real 
matter  m  dispute,  and  the  giving  of  judgment  aecordTu 
to^the  very  right  and  justice  of  the  case.    C.R.  309  and 

See  Eng.  (1883)  R.  1037, 

er»nv'\S"l  "  '"  ,"*^''''  '°  ""'"toent  of  defects  and  error,  «n 

U  ™eoS°sS  tor Te'df, "''  l^"  ""''  '°  """^  ""''  =™"rtme„t  which 

favour  or  office  ^,      '"*  ™  '"^dment  as  a  matter  ol 

that  the  way  in  ww'.h '  "  T"'  '°  '"  ""»'  ""  ^n  ^s  It  appear! 
the  decLrof^hrr,^.,  ",""",'>"»  "■»■"<«'  Ws  ™.e  will  not  lead  to 
of  right  on  hL  ,^r,  f  '"■■"tcr  U  rontroversy.  It  Is  as  m„d,  a  n,.-,..fr 

■PI,  \,,       ""Ji-iiing  eise  in   the  case  is  a  mattpr  cf  rlcht 

ter;r,t  :°,?,?rh'°  T.'",""  "■"■  ™°  ^^  "^"■■e  -mpjiSon  0,  ;,„,■■ 

Tn  tho  mlTat '  °,      ^^^  '''"^™l»'"i  »»  th^y  «"e  In  a    the  llm. 

me  LterW  to^L  m'     ™.'"u  """  ™""1"''<"     "  Ooes  not  see,,,  ,o 

0,   not.  It  not  intended  to  over-reach."    The  ofher  I..JJ.  do  aot 
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mm  to  have  agreed  with  these  obeeivatlons  bo  far  aa  they  Include  a  BaU its 
mistake  of  Judgment,  ar,,  they  refused  leave  to  amend  on  the  ground 
that  the  party  had  deli,  trately  chosen  a  course  Inconsistent  with  that 
arterwards  sought  to  be  taken  by  amendment;  but  see  Bcklin  v.  Little 
U  Sol.  Jour.  646;  see  also  Kurtz  v.  Spence,  36  Ch.  D.  774 ;  Collefte  v. 
Ooode,  7  Ch.  D.  at  p.  847:  Lair4  v.  Brigga,  19  Ch.  D.  22.  29. 

In  Ontario  It  has  been  held  that  an  amendment  may  be  allowed 
undj  this  Biile  at  any  stage  of  the  proceedings  before  llnal  judg- 
ment, wherever  any  prejudice  It  may  occasion  to  the  opposite  party 
:an  be  compensated  by  costs:  Williams  v.  Leonard,  16  P.  R.  544;  17 
P.  R.  73;  Siren  v.  'J'emiskaming  Mining  Co.,  2  O.  W.  N.  129. 

Under  this  Rule,  a  plaintiff  who  had  by  his  pleading  accepted 
money  paid  Into  Court  by  the  defendant,  was  allowed  to  amend  by 
Blthdrailng  the  acceptance  and  substituting  a  refusal  to  accept;  and 
»here  he  had  claimed  too  little,  he  was  allowei:  to  Increase  his  claim 
by  amendment:  Chemliir  v.  ifois.  3  o.  L.  R.  219. 

Amendment  of  Writi  of  Snmmoaai—  Amend- 

An  order  to  amend  has  been  held  to  be  necessary,  even  though  the  """  "' 
writ  has  not  been  served:   p<r  I.ush.  J..  Anon..  60  L.  T.  Jour.  32;    1  """' 
Chart.  Ch.  Ca.  34;  and  this  decision  has  been  followed  by  Mr.  Dalton 
In  Chambers:  see  Oloic,  6th  Oct,  18S1,  and  (H.  4  L.  Forms,  No.  4G7I; 
see  coitfrii   under   the   former   practice.      Worthington   v    Boulton     6 
P.  R.  6S. 

When  a  statement  of  claim  has  been  delivered,  containing  an  ei- 
lenslon  of  the  claim  made  by  the  writ,  an  amendment  of  the  Indorse- 
ment on  the  writ  seems  to  be  unnecessary:  Larflt'  v.  Large,  W.  N.  1877, 
88;  Johnxin  V.  PalMcr,  4  C.  P.  D.  262;  and  now  Rule  109  (2)  requlroa 
lUfh  a  statement  of  claim  to  be  personally  served  where  the  defend- 
ant has  not  appeared.  See  under  the  previous  practice-  Conybeare 
V.  Lem.  W.  N.  1881,  31;  44  L.  T.  242;  29  \V.  R.  391 ;  lie  Jones,  Evre 
V.  Cojr,  24  W.  R.  317. 

An  action  may.  by  amendment  of  the  writ  and  statement  of  claim, 
be  turned  Into  an  Information  without  prejudice  to  a  pending  motion 
In  the  action,  the  .ecessary  sanction  of  the  Attorney-General  being 
obtained:   Caldwell  v.  Pagham  Harbour  Iteilamation  Company,  2  Ch. 

An  amendment  of  the  Indorsement  on  the  writ,  by  Increasing  the 
amount  claimed,  was  allowed  after  verdict:  The  Dictator.  1892,  P. 
64:  66  L.  T.  863;  and  see  Wyatt  v.  Itoshcrvitle,  2  T,  1.,  R  2S2-  Chattel 
V.  Dnilii  Mail.  18  T.  L.  R.  165;  and  other  cases  In  notes  to  Rule  321, 

|i.  369. 

A  writ  of  sunji.ions  served  out  of  Ontario  may  like  any  other 
«Tlt  be  amended,  but.  It  would  seem,  not  so  as  to  Introduce  any  clnlra 
in  respect  of  which  service  out  of  Ontario  would  not  be  allonvd  under 
««'e  2o ;  see  Holland  v.  Leslie.  1894.  2  Q.  B.  346. 

*'""'*  *  '''■'•t  has  been  amended,  the  amended  writ  must  be  served. 
It  the  writ  had  been  served  and  the  time  for  appearance  bad  elaps'id. 
Jnd  tile  detendant  has  not  appeared.  It  would  seem  that  the  service 
»iay  be  In  the  manner  mentioned  in  Rule  200.  at  least  In  a  case 
where  no  new  claim,  but  only  an  ampUacatlon  of  the  original  one.  Is 
made:  Re  Hartley,  1891,  2  Ch.  121:  64  L.  T.  7S6;  Jomocia  Ry.  Co. 
V.  Cotonial  Bank,  vm..  1  Ch.  677;  92  L.  T.  548;  there  Is  no  hard  and 
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fast  rule  tluit  an  amended  writ  mu>t  be  served  personally  o„  .  ,i. 

fendant  wHo  ha,  not  appeared:  11.;  or  the  writ  ma,  be  servea  in  H 

»me  way  a.  the  origin.,  was  served:   Tke  CciopeZ    tV I       I 
where  a  new  olalm  was  Introduced):   O.ew  v.  Pvrrv    12  P    R    « 

(Where  a  claim  for  damages  was  struck  out  by  amendm;,', 
also  Bryan,  v.  Hugkc.  14  L.  R.  Ir.  62.  Under  /(ul/lorfs:!:  "', 
se,-vlce  is  necessary  I,  the  amendment  has  been  a  substant  a  ™"' 
and  see  Jamaica  I,„.  v.  Col.  Bank,  supra,  p.  643.  If  the  derendaL,  h'^ 
appeared  It  would  seem  to  be  sufficient  o  serve  his  soUcltor  1^?  'f 
amended  writ;  but  see  B«l,j  16  and  1S9.  solicitor  will,  tbe 

It  Jl^n'r^"*'™""'  "  '■'"■"  ""  ""»  lellvered  and  It  Is  amended 
.  w      H        -  f  ""■'"  "'  "»■■«*"■>■  to  amend  and  re-serve  Te  wr, 

Where  the  writ  of  summons  was  amended  by  correcting  »  ,.i„,    , 

was  held  that  the  statement  of  claim  should  have  been  reflled  thn.^h 
It  required  no  amendment,  and  a  motion  tor  l«rt™!„.  '" 

Soulhall  V.  Dunsdon,  96  L  T   109  MPnent  was  refused: 

had  been^'eS    bif  beforl  h     ►"h  ^.*'''"'''''"™'  ""  '"  '""«'" 

soverelgn:t™:'„^„L:L  .,r.l"1s'S  'iTZ"  "  ,"!""? 

name  writs  afe  tited  do«  norSnf  '',:°V'"^  °'  "■»  '"''"  '■'  "">- 
Ms  name:  BrcU  t  Z,t?  P  rTos"  "  ""''■■°'*''  •»  """  »  "^"  '» 

i.  Jour.  2.3.  m  appeal;  but  see  c.ulHn^r'v.  Bod^r,  l./r^'p  '45  '' 

^^^The  plalntiB  win  have  to  pay  the  costs  of  an  amendment  of  the 

A-.ndm..t.  of  Pl,.dl,„._see  notes  to  Rule,  127-138. 
"  wil;..  ISO^^rfsa.***'  **""'*'"«  *•  P«TtlM  are  treated  of   in  Kulfi 

action  "?«„,:'.  13  '  m°Tg3'"/'?"""^."«  -"^-"^  "^  ^^^  'o"""'"- 
V.  Lavrson.  16  Ch    D    121  "  "^  ^'""'"'  "  ^'■-  ''■  "-'■  ■"'"' 


Uianomer. 


stltutlng  Z  Tr  ,e™l      ,  .V  "/"•  °"  ^""'■"S'nent  was  allowed  sub- 

wlths  and  n,  tja^  In  ?b*        the  defendant    Intended    to  be  sued,  not- 

standing  that  In  the  meantime  the  statute  of  Limitations  »ould. 


AMEXIJMENT8  AKTKK  Jl'DGMEXT. 


645 


but  for  Buch  amendment,  have  been  a  defence  to  the  action  against  Kuit  184. 
such  party:  VhaUinor  v.  Rodvr,  1  T.  L.  R.  527. 

AaieBdment  after  JvdRmetit.— The  writ  of  summons  and  sub- 
sequent proceedings  may,  in  a  proper  case,  be  amended  after  Judgment 
to  correct  some  defect  or  error;  Clarke  v.  Cooper,  15  P.  R.  r)4;  Bee 
Wilgre89  v.  Crawford,  lb.  658;  but  the  judgment  In  such  case  must  be 
vacated  and  proceedings  taken  afresh  from  the  point  at  which  th.- 
defect  occurred;  IB  P.  R.  54;  and  see  formerly  Barrett  v.  GardntT, 
1  Chy.  Ch.  344;  Laurajion  v.  Biu-kley,  2  Chy.  Ch.  334;  Bank  of  Mont- 
real v.  Power,  2  Chy.  Ch.  47;  ^nd  any  such  amendment  will  probably 
be  only  of  defects  and  errors,  not  of  pleadings  or  as  to  parties  neces- 
sitating relitigation:  see  Durham  v.  liobertson.  1898,  1  Q.  B.  774. 
Thus  where  the  judgment  was  In  favour  of  the  defendant,  an  amend- 
ment reconstituting  the  suit  by  adding  the  Attorney-General,  and  turn- 
ing the  action  Into  an  information  and  action,  was  refused:  Johns- 
ton V.  Conmmers'  Gas  Co.,  17  P.  R.  297;  and  see  Durham  v.  Robert- 
son, tupra. 

An  amendment  made  affecting  a  person  not  a  party,  was,  at  hla 
instance,  rescinded:   Glass  v.  Cameron.  9  Ont.  712. 

Amendment  of  Slips,  etc.— As  to  the  correction  of  slips,  omis- 
sions or  clerical  errors,  generally:  see  liulc  521;  and  as  to  clerical 
errors  in  reports  and  certificates  of  Masters :  see  notes  to  Rule  502. 

A  notice  ot  motion  which  did  not  show  any  Interest  In  the  relator 
as  required  by  The  Municipal  Act,  1913  (R.  S.  O.  c.  192),  s.  163. 
was  held  amendable:  Reg.  ex.  rel.  Percy  v.  Worth.  23  Ont.  688. 

A  notice  of  motion  in  a  quo  tcarranto  proceeding  in  which  there 
WIS  a  discrepancy  between  the  day  of  the  week  and  the  day  of  the 
month  mentioned  as  that  on  which  it  was  returnable,  was  amended 
In  accordance  with  a  notice  subsequently  given  stating  the  day  on 
which  the  motion  would  be  brought  on :  Rex  ex  rel.  Roberts  v.  Pon.»- 
ford,  3  0.  L.  R.  410. 

Where  judgment  had  been  pronounced  for  sale  of  property  as  de- 
scribed in  a  claim,  but  afterwards  it  was  discovered  to  have  been 
mls-deBcrlbed,  the  claim  was  by  consent  of  all  parties  amended,  and 
the  judgment  post-dated,  so  as  to  appear  to  have  been  made  after 
the  amendment:  Winklvy  v.  Winkley,  44  L.  T.  672;  29  W.  R.  628. 
In  general,  however,  an  order  ought  not  to  bear  a  fictitious  date: 
i$hley  V.  Taylor,  10  Ch.    D.   773. 

184.  Non-compliance  witli  the  Rules  shall  not  render 
the  writ  or  any  act  or  proceeding  void,  but  the  same  may 
lie  set  aside,  either  wholly  or  in  part,  as  irregular,  or  may 
be  amended,  or  otherwise  dealt  with,  as  may  seem  just. 

This  Rule  Is  based  on  C.  R.  310.    See  notes  to  preceding  Rule. 

Prooeedlnca  not  Curable.— Service  of  a  writ  of  summons  In- Proceeding! 
stead  of  a  notice,  on  a  foreigner  abroad  (see  Rule  29)  is  a  nullity:  not  curable. 
Hmitton  V.  Fabre,  21  Q.  B.  D.  6:  and  service  of  a  writ  without 
shewing  the  original  when  demanded :  Phillipsoti  v.  Emanuel,  56  U 
T.  858.  and  service  on  a  wrongi  person,  whether  void  or  only  irregu- 
larities, have  been  held  to  be  not  remediable.  The  service  will  be 
set  aside:  lb.;  \elson  v.  Pastorino,  49  L.  T.  564. 
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further  Hoffman  v.  Crerar,  18  P.  R.  473;  19  p.  r   '5  """"ity.   m 

■■  It  unwarranted  by  any  enactment  or  Rule.  It  (the  joinder  i„ 
act  on  Of  several  plalntlffe  having  different  cauie.  of  a' tlonl  1. 

rrv.r:ru°rrcnor " '-  --  «-st''.i°i 
B.y^  r  ?.ry"rraft"rr/rf^%"frit'^re;'jsr'' 

created  a  separate  provisional  Judicial  dl.trlct     wa,    held   Tr.\    ' 
nullity  and  not  curahle  by.  amendment:  »™.i»' v."c"o<il«, '."s  p' r" 

A  Judgment  purporting  to  be  signed  under  ttule  37    but  n„.  „ 

ZZn  ',^'crr,";;'  ^T^^-  TTi^'dr^ '"/-'- 

p.  R.  H5,  176,  '^'  ''PI"''''!'  V.  Tunrr,  19 

A  Judgment  Irregularly  signed  1.  not  a  matter  which  <«n  i„ 
medled  under  this  Jtulc:  An^y  v.  Pre,„ri„.    20  Q    b    i>    "64     .h 
de  endant  has  a  right  to  have  It  set  a^lde:  n.-  r„to»TV  Or,"'      o'l    R 
44.J     Muir  v.  JcnJt*    1912    o   ^    n    jit-    *fc  l         *■"""■'*  "^^ ''■  H. 

refused  to  amend  "  -   "'"'°'  ''°"'''"'  "»  1"»'°"« 

0«r.«  u..a  B,an.-y.  15  Out.  App.  372;    Smiin   v.  Ba  Jn   z'  H    4  m! 
See  also  Ferroni  v.  Mayor  0/  Bradford.  8  D.  M.  *  G   93 

;j;2r^-^r:pp:;;— nr^«  sieri:;;:^^:;:;; 

--  >^ii,  u.  3U4,   see  also   TVilHcims  v.  De  Boinville    17  o    B    r>    nn 

J I   Ln,  u.  90u:   /?('  Evans.  1893    1  rh    '»';'>.    cs  t  ,  -n    o~i 

said  m   Taylor  v.  Jfoc    6S   T     T    o,,     ,,r.:'.u     i'       '   ^''-      "  ""' 

done    a    ,lir.^f    „  ,,  -"■   ""'  ">«  Court  win  not  ,on- 

defeat'  /"'I,™,';!*^,"'"^"/^"'"''    '"''^    ■""  •«"'"  »"°w<^'i  to  P^vail  to 

(ISSll   n    Bf,V>     „     ,  ,*  °°"'*  °'  '"°"''"  'o--  attachment  (sec  Eng. 
R   14,.  service  r,'{.T""'"''  '*'''•   "'  O™--  •«  "■""'"•  8  0-  1- 

nicd  under  R„fc  26;  i,(e;tson  v.  £o,c,  1895,  2  ch.  62;  service  of  a  .Tit 
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omIttlDg  the  oddreBs  of  plaintiff's  Boltcltur:  Uoericr  v.  Hanover  Caout-  BuU185. 
thoui;  etc.,  10  T.  1*  H.   22,  103;   dato  of  service  not  indorsed  under 
Hule  17;  Steers  v.  Sogen,  7  T.  L.  R.  183;  Foat  v.  Baast'tt,  W.  N.  1888, 
253:  aervice  of  petition  Instead  of  summons:  lie  liethiehem  and  Bride- 
veil  Uospitala,  30  Ch.  D.  541;  Re  Stafford's  Charity.  «;  I..  T.  846. 
See  Taylor  v.  Drlancy,  :!  O.  L.  R.  380,  aupra,  p,  136. 

W«4T«r.— Irrefularltles  may  be  waived  by  apyearance:  Itc  Itc- 
Rof,  2a  Ch.  D.  19;  see  also  notes  to  Hule  46;  but  unt  necet^arily 
wbere  the  liberty  of  the  subject  Is  atferted:  Mander  v.  Falcfce, 
1891,  3  Ch.  488;  Taylor  v.  Hoe,  68  L.  T.  213;  Rcndell  v.  Grundy,  1895, 
1  Q.  B.  16,  21;  nor  where  the  appearance  is  merely  to  t,ike  the  objec- 
tion to  the  regularity  ot  the  proceedings:  see  ManOer  v.  Falcke,  1391, 
3  Ch.  488;  Firth  v.  De  las  Rivas,  1893.  1  Q.  B.  7P8;  69  L.  V.  383. 

Sne  also  notes  to  Rules  185  and  219. 

A  nullity  cannot  be  waived  by  any  act  of  the  party  against  whom 
it  bit  >een  taken,  nor  by  lapse  of  time:  Hoffman  v.  Crerar,  18  P.  R. 
473,  !»  P.  R.  15;  Applebv  v.  Turner,  19  P.  R.  145,  175. 

135.  An  application  to  set  aside  any  proceeding  for  irreguiirity. 
irregularity  shall  be  made  within  a  reasonable  time,  and  MtsSfd/ 
shall  not  be  allowed  if  the  party  applying  has  taken  a  ?<?"*'?«"" 
fresh  step  after  knowledge  of  the  irregularity.    C.R.  311.  prompuj. 

The  same  in  effect  as  Eng.   (1883)   R.  1038. 

If  an  objection  can  be  waived,  it  amounts  to  an  irregularity,  if 
not,  It  is  a  nullity:  Bank  of  Upper  Canada  v.  Van  Voorish.  4  U.  C. 
L.  J.  232.  The  tendency  of  the  cases  Is  to  consider  defects  as 
Irregularities,  rather  than  nullities:  Herr  v.  Douglas,  4  P.  R.  102; 
Bank  of  Hamilton  v.  BalduHn,  28  O.  L.  R.  175.  A  stranger  cannot  set 
aside  proceedings  for  irregularity:  Perrin  v.  Boue9,  5  U.  C.  L.  J.  138; 
Balfour  v.  Ellison.  8  U  C,  L-  J.  330;  McKenzie  \  Harris,  10  U.  C. 
L.  J.  213;  Nicnolls  v.  yicholls,  3  P.  R.  201;  see,  however,  Bonisteil  v. 
McMaster,  6  0.  S.  32;  unless  they  are,  In  effect,  fraudiilent:  McDonald 
V.  Boice,  12  Or.  48;  and  see  Martin  v.  Boulanger,  8  App.  Cas.  269.  See 
also  notes  to  Ruie  184. 

The  notice  of  motion  must  specify  the  irregularity:  Rule  219; 
Qeorge  v.  Green,  14  O.  L.  R.  578;   42  S.  C.  R.  219. 

A  writ  joining  causes  of  action  which  under  former  C.  R.  341 
'now  ahrogated),  could  not  be  joined  without  leave,  was  held  to 
be  an  irregularity,  and  entering  an  appearance  to  such  a  writ  was  a 
"fresh  step,"  within  this  Rule:  and  a  defendant  who  appeared,  instead 
of  applying  to  strike  out  the  Irregularity,  was  held  not  to  be  entitled 
10  Insist  upon  it:  Mulckem  v.  Doprcks.  51  L.  T.  429;  53  L.  J.  Q.  B.  526; 
Re  Derbon,  36  W.  R.  667;  see.  however,  Hunt  v.  Worsfold,  1896,  2  Ch. 
224;  74  L.  T.  4S6.  where  North,  J.,  refused  to  follow  Mulcki-rn  v. 
Docrf'fcs,  supra,  considering  it  to  have  been  overruled  by  Smurfh- 
Kaite  V.  Hannay.   1894,  A.  C.   494;    71   L.  T.  457. 

See  also  Fry  v.  Moore,  ?.3  Q.  B.  D.  3T5.  and  Boyle  v.  Sacker,  39 
<"?!.  D.  219.  in  notes  lo  Rule  24,  p.  349;  and  Tozier  v.  Hawkins,  iZ  Q. 
B.  D.  650. 

An  order  setting  aside  proceedings  must  be  served  promptly,  or 
It  will  be  deemed  to  have  been  abandoned:  Molsom  Bank  v.  DiUa- 
haugh,  13  P.  R.  313. 
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KULE8  OF  COURT, 
li  a   dlitlnrtlon   In    thia   rwoect   b.tw<»n   In..;'!      .  "•    ^''"' 

p»rr„/«Lvr"n^Vecr.°„\z'-;\x^^nr '^^ 

open  on  appeal:  R„M,  ,.  Oru.driss":'  q  ^'"j/™"""""  L  no 

friT;*^'' n^  °?  amendment  is  directed  or  allowed  at  th 
trial,  ,t  shall  not  be  necessary  to  issue  an  order  the    f 
The  amendment,  unless  otherwise  directed,  shal  Ibe  at 
once  made  on  the  record.     C.R.  3U  and  im 

a  defence  .hereto:  E„n.,cl  v   Ci^oi"'",";'  f",^!""''  '°  "■"  '» 

at  .he  ..,:«„,.  „,  .Z[TZX\:^: T::::zzz  "^  ''™^^ 
-e?.:tTr,  "a^tuirn-r'Th^rf:  z^rr '-  ""•'■''  -"-" 

the  assumption  that  an  amendmenrh.S  w^     '  """  ■"■"""""''■I  <■» 
not,  an  appeal  from  the  iS^,     had  been  In  fact  made,  and  It  ™ 

the  amenSmrd  not^htTac  „X  11?."''^""''°'"  ™^'"  '"-- 
K.  B.  696,  actually  made:  ffj/om,  t.  ffj„„,  190s,  ; 

or"Lumenrfir/T'^r'  °^  "°^  ^«'=''^'J  "^  ♦>>«  Court 
or  document  filed,  other  than  a  pleading,  is  directed  no 

made,  but  a  note  shall  be  made,  in  the  margin  or  other 
convenient  place,  of  the  amendment  directed     CRSlT 

^■^!'mTi:urHt\r::T '""  ''°*''  '^  ^™  >■•  ^"'■"»-'. « 

orders  In  which,  I'f  .hyslcal  Ltem.S""  ''""'^"'""'  to  Judgments  and 
Court,  the  entries  ml/hfTn  fi'"»"™»  *"«  made  In  the  books  of  th, 
out,  aid  restored  on  sued.  """  "'  '"^  amendment  being  .truck 
more  or  lesV  iTealble  SI  .m"""^'.;  "^"^  ""  """"'  "<  "■'  ''""" 
tered  at  length  and  i  note  „,„,„  Z'l".  '"'  """""""«  '"■''''■-  '»  '^■' 
or  order  amended  The  Jud™enr„T°*,'''  ""'  '''"■''  "'  ""  J""™™' 
Should  he  similarly  d?aV:1tTrnd"ot  ^rer'X-alt^Jid"  '^  ^'""^'^■ 

(ii)  Form  of  Documents,  Size  of  Paper,  etc. 

t'htV    „„:,  ::r'^^-^"  pleadings,  affidavits,  judgments,  orders 
o,,......      and  other  documents  shall  be  printed,  t^ewritten,  or 


^o  physical 
alteration 
of  record!. 


8TVLE  OF  CAUSE  IX  PKOCEEUIXOS. 


Co. 


Notfcei  to 

be  wrlttt^n 

.   orprintfd. 


mtten  in  a  clear  and  legible  manner,  with  a  maririn  «■».  >". 
upon  the  left  hand  side,  upon  foolscap  paper  of  wod    ""■ 
quality.    C.R.  319,  amended. 

(2)  When  documents  are  printed,  pica  tvpe,  leaded, 
shall  be  used.  "  ' 

M  to  printing  pleadings:  see  fi»le  139. 

189.  No  notice  shall  be  given  orally.    C.R.  316. 

A  Tertal  notice  to  produce  Is  Insufficient:   Prorlnciol  Ins 
\  Slimi,  19  tr.  C.  Q.  B.  63". 

■  ^^'  "j^*-  ^"  °"  Pro^^^eedings  in  an  action,  e.xcept  plead-  sh.n  .„„ 
ings,  and  judgments,  and  reports,  the  following  short"'"""' 
style  of  cause  shall  be  sufficient : 

"  Between  John  Smith  and  others,— PJain^i/T's, 

and 

Richard  Roe  and  others,— Defendants." 

(2)  In  case  of  proceedings  which  it  has  been  the  prac- 
tice to  entitle  more  shortly  thus:  "  Smith  v.  Eoe  "  such 
practice  shall  "ontinue.    Con.  Rule  451. 

(3)  In  proceedings  under  any  particular  Act  (e.g.  the 
Mechanics'  Lien  Act),  the  style  of  cause  shall  be  "  In 
me  matter  ol~{naming  the  statute),  "  Between  A.B., 

r>  n  ;r«  ^•°-  "ef^dant  "  (or  "  A.B.,  Applicant  " 
and     t.D.,  Respondent  ").    C.R.  ;i20  and  liSS. 

Tie  reference  to  C.  R.  46:  at  the  end  of  clause  (2)  refers  to  the 
Hule  on  which  c.  R.  320  was  based.    C.  R.  451  Is  now  K„,e  339 

or  mat'terT.1!T'  "i"^;"]'  """  '^^"'^'^  ">=  ">"  'tyle  of  the  action 
.i.riJ;,f  J^      ^'  ""'■   '"  """^  proceedings.  Including  affidavits 

mi™       7  ."""■■  """'"^  <"  '^'»''  ">  "■•o'J"'^'.  to  admit   notlce™o 

Writ;  ,f' 7   ■"  °?'"°*'  ""=  """  "»  ^"""K  "■■''»"  'hould  he  en 
me  therennVer  """'  ""■  *  ""''""^  "'^  "''"  '"'  '"«'""^ 

S  notLf    ,^   l?"""*^   °'   Judgments   or   orders.    Master's    war- 

entloned  Ihf,,     ''"°°'  "'  '"^^"  ■"'"™=  »""'  "PPOlntments  not  already 

"cause     There"?  T""''"  '°  ""  '^''"'  ■""  "  ^"^^  '"  "-<=  P^^^ss 
lhl8  w™  however,  no  authority  tor  styling  afBdavlts  In 

'  't  ruir,'^r',l"Vf  ".'^"'""'i  »»  "«»'"«  »-"  of  several  defendants, 
'enZtt  „?1       .    "   "  """   '"■»*■""  "■"•after  to  leave  that   de^ 
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(iii)  Copies  and  Service  of  Papers. 


diBpen««d 
with  in  cer 
tftln  cRiei. 


^Ti'o°J,.  181-  '^^'•'ere  service  of  affidavits  and  other  doommnt< 
:id«hVr"*  '*  required,  true  copies,  legibly  written,  typewritten,  ,.r 
prucerfinfi    printed,  are  to  be  served.    C.R.  322. 

An  •■  oBco  copy  ■'  of  a  document  !■  a  copy  authenticated  by  thf 
proper  officer,  usually  the  one  In  whone  cuatody  the  orlglnnl  rc(  orj  ol 
the  proceedings  la  deposited.  Under  Kule  1»2,  oKce  copies  or  luile 
nients  and  orders  are  to  he  certlBed  by  the  officer  In  whos.,  offlc..  tli. 
same  are  entered.  OBIre  copies  of  other  proceedings  should  be  rem 
fled  by  the  officer  In  whose  office  they  are  flled.  Office  conlw  of 
Judgments  are  eipressly  required  to  be  served  In  certain  casta  s.. 
Allies  87  and  404;  and  where  according  to  the  former  practice  an 
office  copy  or  a  decree,  or  order,  was  required  to  be  served,  In  lllie 
cases  an  office  copy  of  the  judgment,  or  order,  would  wm  to  k 
necessary  under  the  present  practice,  except  where  a  dlltercnt  nra.. 
tice  Is  expressly  provided. 

Under  the  former  Chancery  practice,  the  flrst  proceedlns  In  ili. 
cause  served  upon  a  detendant  was  usually  required  to  be  an  oa« 
copy;  CO.,  bills,  or  decrees,  or  orders  served  on  parties  added  In  ihe 
Master,  office,  and  orders  of  revivor.  .  But  under  the  present  prar 
tlce,  It  would  seem  sufficient  to  serve  a  plain  copy  ..:  an  order  addins 
parties  upon  a  change  of  Interest,  Instead  or  an  office  cony  as  tor- 
merly:    see  Rule  302. 

As  to  what  Is  "a  true  copy:"  see  U'oHter  v.  Niles  18  Gr  'i; 
Sharp  v.  McHenry,  38  Ch.  D.  427. 

Habeas  Carpna.— A  writ  of  hatea$  corpus  od  autiiciendum.  can 
only  be  properly  served  by  delivering  the  original  writ  to  the  person 
to  whom  It  Is  addressed:  Reg.  v.  ffoite.  71  L.  T.  578.  It  must  ie 
signed  by  the  Judge  who  grants  It,  and  notice  must  also  be  served 
giving  the  person  to  whom  the  writ  Is  addressed,  notice  of  the  conse- 
quences or  failure  to  obey  It:  Re  Hanock,  30  C.  L.  J.  770.     See  li 

II  °'f''»-— Wkere  an  order  directs  the  doing  of  an  act  within  a 
limited  time,  the  order  should  be  served  on  the  person  required  to 
obey  It  before  the  limited  time  has  expired,  and  In  time  to  give 
mm  a  reasonable  opportunity  to  comply  with  Its  terms.  When- 
an  order  was  not  so  served  a  motion  to  commit  for  disobedience  »-ai 
refused:  Berrj/  V.  Donoion.  21  Ont.  App.  14.  Where  the  limited 
time  expires  without  service.  It  will  not  be  necessary  to  apply  for  an 
order  limiting  a  further  time,  before  the  order  can  be  cnforeeJ-  see 
Rvie  176. 


Office 
flopies. 


192.  Where  an  office  copy  of  an  order  or  judgment  i^ 
directed  to  be  served  it  shall  be  certified  by  the  officer  in 
whose  office  the  order  or  .iudgment  is  entered.    C.R.  82.'!, 

An  office  copy  Is  m.-.de  by  comparing  It  with  the  orielnal  or  .nh 
the  entry  thei^of  in  the  Judgment  book,  marking  It  "examined, 
(appending  tie  signature  of  the  officer),  and  stamping  It  with  it; 
seal  of  the  Court  or  ot  the  officer  who  certlSes  It 


IIU'IEB  ANU  KKHVICE  OF   I'AI'EHS. 
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193.  A  party  requiring  a  copy  of  iiuy  affidavit,  exhibit,  «"" '". 
or  document  not  directed  to  be  served  shall  serve  a  de-     "*' 
mand  for  the  same  and  a  copy  shall  be  served  witU  all  Kc""""'. 
convenient  speed.    C.B,  324  and  32,j.  5°m".nd.d 

PlMdlM.  are  required  to  b.  ■erved  on  all  partle.  concerned  there-  '"  """"'■ 
witb  without  a  demand:  ifute  HO. 

An  Irregularity  In  the  indonement  ot  a  pleading  wai  formerly 
w«lved  by  demanding  a  copy  or  It.  and  was  ordered  to  be  amended 
without  coala:  Bennell  v.  O'Meara,  2  Chy.  Ch.  167. 

■nil  «ule  la  Imperative,  and  the  Court  will  enforce  compliance 
.111  It:  Tolttn  y.  Maiinliin:  2  Chy.  Ch.  80;  Bairoirj  v.  Hatnev  2 
Chy.  Ch.  1!«.  Formerly  the  costs  of  furnlehlng  coplea  were  pirt 
ol  the  coat!  ot  the  cause,  or  application,  and  payment  ot  the  cosU 
ol  the  coplea  could  not  be  required  as  a  condition  ot  furnishing  them. 
Whether  the  BuIm  are  intended  to  make  any  change  in  this  respect 
is  not  very  clear;  see  Rule  194. 

Under  the  Kulri  as  now  framed.  It  would  seem  that  where  conies 
ol  documents  are  demanded.  If  paymant  therefor  Is  required  :i.s  a 
rondltlon  precedent  to  delivery,  an  application  Is  necessary  under  the 
following  fiule; 

194.  A  party  entitled  to  copies  of  or  extracts  from,  any  c 
document  in  possession  of  another  party,  may  be  directed  hl""^/"",! 
to  pay  for  such  copy  at  tlie  rate  of  10  cents  per  folio,  if  p°I'^°""'  °° 
the  request  for  such  copy  is  deemed  unreasonable,  or  ""  ' 

the  solicitor  of  the  party  producing  the  document  shall 
be  at  liberty  to  give  notice  that  tlie  party  requiring  sucli 
copy  is  at  liberty  at  some  reasonable  time  and  place  to 
him.self  make  it,  in  which  case  the  party  producing  shall 
not  be  entitled  to  any  fee  in  respect  thereof.  C.R.  326, 
amended. 

In  practice,  the  costs  of  furnishing  coplee  of  alBdavlta  on  a  motion 
Have  been  regarded  as  part  of  the  coete  of  the  motion;  and  (t  has 
not  been  u.ual  to  demand  payment  for  copies  so  demanded  as  a  con- 
dition of  fumlebing  them. 

But  a  solicitor  desiring  copies  of  documents  produced  for  Inspection 
»y  the  oiiposite  party,  was  held  to  be  entitled  to  make  the  copies  him- 
Ml.  without  llrst  giving  the  opposite  solicitor  an  opportunity  to  malie 
ihem :  Ormerod  v.  St.  Oeorge't  Iron  Works,  190S.  1  Ch.  505  ■("  L  T 
541.  ' 

S'emMc,  that  copies  ot  documents  may  by  leave  ot  the  Court  be 
Men  by  photography:  Lewis  v.  Londeatorougk,  1893.  2  Q.  B.  191; 
69  L.  T.  353. 

,ki"j"'""°"'  '°'  "^"P'"  demanded  la  required,  an  application  under 
iflls  Rule  Is  necessary. 

lliB  former  C.  H.  321  provided  that  "a  folio  shall  be  100  words": 
although  that  provision  has  not  been  included  in  the  present  Su.es 
"  is  presumed  that  no  change  has  been  made.  A  folio  under  the 
f-ns.  huln  is  72  words:  Ord.  LXV.,  r   27  (14) 
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lll'LEB  Ol'  COURT. 

196.  A  book  to  be  called  "  The  Toronto  Solicitms'  ari.l 
AKeiits'  Book.-  ahall  be  kept  in  the  Central  (»ffi,.,.  t„  |„. 
there  inspected  by  any  party  or  solicitor  or  hi.s  (.|,,rk 
without  fee;  and  every  solicitor  having  an  office  or  carrv 
inK  on  his  business  within  the  said  city,  shall  cause  t„  L 
entered  in  such  book  (in  alphabetical  order)  his  narn,. 
and  p  ace  of  business  or  some  other  proper  place  witjii,, 
the  city  where  he  may  be  served,  and  as  often  us  anv 
BUcli  solicitor  changes  his  place  of  business  or  the  pla,; 
where  he  may  be  so  served  as  aforesaid,  he  shall  tau^p 
n  B  or,""     *   *''*  '""'  ""'"^  "'^^of  '°   the  said   bo„k 

The  entries  required  to  be  made  under  thli  Rule  are  comDijlior, 
Eaaery  v.  (irand  Trunk  Hy.  Co..  13  P.  R,  219,  compuliory 

199 ^s').""  ''°°""""°'"  °'  "^  '"■"Plying  with  thi.  ff„i,.:  see  Uuk 

196.  Every  other  practising  solicitor  shall  caii.se  to  k- 
entered  in  the  said  book  (in  alphabetical  order)  his  name 
and  place  of  business,  and  also  in  an  opposite  column  the 
name  of  some  solicitor  having  an  office  and  carrvini;  on 
business  in  the  city  of  Toronto  as  his  agent.    C  R' 91 

IVl  Every  Deputy  or  Local  Begistrar  shall  keep  in 
his  office  u  book  to  be  called  "  The  County  Solicitors 'and 
Agents    Book,"  in  which  each  solicitor  residing  within 

hnvln""  ■■»  Tu*""""  ^I"*"  '°  *•"•'  County  Town,  and  not 
ha^  ing  an  office  there,  shall  specify  the  name  of  an  agent, 
being  a  solicitor  of  the  Supreme  Court,  and  having  an 
office  in  such  County  Town,  as  his  agent  with  respect  to 
bminess  carried  on  in  the  local  offices  in  the  .aid  town. 

h.  i^VreCn'i.f'  ,°/  'flf  °""  '"  "<"  "'^'""'-O  '-  fe  ""<'■  "J 
hi  em  Hf  .1  .  r"  '°  ""''•  ""'  '^''  '•■""■"'i  ■»  'n  "■''  «"'•■ 

thlsLte  it  „„,  M  """""^'^  «"<•'•!'  V.  a.  T.  By.  Co..  Jtpra;  but  under 
'e,  m/y  be  °i„.T  ^  '^»n>P"I«'ry.    If  the  entry  Is  made.  «■ 

agent"  L^enn^  «.?*"'■  "°  """  "'^  •»"  "«"'"  <"■  «■ 
aTal^t  m.,t  7T  °,>  ""■  '"•'"'^'■'"'-  """''  «"«  "«""'  "  booked 
I'^ro  entry  la  n,ade  service  may  be  elTeeted  as  provided  In  Rule  159 

agents,   ffe  Borousr/i   Com.   it  Bag.  Soc,   1894,   1   Ch.   2S9. 


WIUlITOHH '  AND  AClKNTs'  Bl«IK.  6& 

■ttm  It  alio  to  be  kept  by  the  Deputy  Clerll.  of  the  Crown  at  B>M  IM, 
OIUwi  •nrl  lioodon  a  "Conient  Rvtlilrr"  as  provided  by  Ilule  243,      •••■ 

198.  Admissions  and  acceptances  of  the  service  of  an  ««iicii«'i 
order,  notice  of  motion  or  otiicr  paper,  upon  the  opposite  "~/mi". 
solicitor,  need  not  be  verified  by  affidavit.    C.R.  ,'W8.         '•'"•*■ 

Sm  K«I<i  15,  3C,  as  to  acceptance  of  lerTlce  of  wrlti  of  lummona. 

Under  Kale  36  acceptance  of  lervlce  of  wrln  of  lummone.  and 
undertaklnga  to  appear,  are  required  to  be  verlfled  by  affldavlt  In  order 
to  be  ii,*d  for  alcnlni  a  Judgment  by  default:  but  all  other  acceptances 
and  sdmlsslons  of  service  may  under  this  Hair  be  received  and  acted 
on,  withont  verlfleatlon. 

In  practice  the  signature  of  solicitors  to  consents,  undertakings, 
tilultslons,  letters,  and  other  documenu  In  an  action  when  used  be- 
fore the  Court  do  not  usually  need  verlDcallon.  but,  unleaa  disputed, 
are  aasumed  to  have  been  duly  signed  by  the  solicitor  or  nrm  of 
Mllcltors  by  whom  they  purport  to  be  signed ;  and  any  attempt  to  im- 
pose on  the  Court  by  a  false  or  unauthorised  signature  of  a  solicitor 
would  probably  be  regarded  as  a  contempt  of  Court. 

199. — (1)  Documents  which  do  not  require  personal  *»•'" 
service  shall  be  served  upon  the  solicitor  of  the  party  "-"I" '* 
to  be  served  or  his  agent  entered  in  the  Toronto  or 
County  "  Solicitors'  and  Agents'  Book." 

(2)  Such  service  may  be  made  by  leaving  the  docu- 
ment to  be  served  with  any  clerk  in  the  solicitor's  office. 

(3)  Wliere  a  solicitor  Las  not  caused  such  entry  to  be 
made,  the  posting  up  of  a  copy  of  any  document  in  the 
office  in  which  the  proceedings  are  being  carried  on  is 
to  be  deemed  sufficient  service.    C.B.  329. 

By  Rule  165,  it  Is  Imperative  upon  every  solicitor  residing  In  To- 
ronto to  enter  his  name  and  address  In  the  Solicitors'  and  Agents' 
Book;  and  it  Is  also  Imperative  on  every  solicitor  not  residing  In  To- 
ronto to  appoint  an  agent  In  Toronto,  and  have  his  name  entered  as 
such  agent  in  the  Solicitors'  and  Agents'  Book  kept  at  Osgoode  Hall- 
and  under  Rule  197  It  Is  also  necessary  for  every  solicitor  to  have  a 
booked  agent  in  every  county  town.  If  a  solicitor  does  enter  an 
agent's  name  In  the  books  kept  In  a  county  town  where  proceedings 
are  being  carried  on,  then  service  can  be  effected  on  such  agent,  but  If 
be  does  not,  then  service  can  be  effected  by  serving  the  solicitor  him- 
self, or  by  posting  up  a  copy  of  the  document  required  to  be  served  In 
the  offlce  where  the  proceedings  are  being  carried  on  under  d.  (3)  of 
this  Hull:  Service  can  only  be  effected  on  a  solicitor  by  posting  up 
copies,  when  there  Is  no  entry  of  an  agent  In  the  books  at  the  place 
where  the  proceedings  are  being  carried  on:  see  Bssery  v.  Orand  Trunk 
nti.  To  ,  13  p.  a_  221 

Service  of  papers  on  «  solicitor  as  agent  for  another  solicitor  Is 
not  good,  unless  the  solicitor  served  is  the  booked  agent  of  the  other, 
even  though  he  has  acted  as  agent  In  the  same  suit:  Robinaon  t. 
mhtnson,  13  P.  R.  51. 
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bULB0  or  curiT. 

'.  Thli  Hute  only  «ppH«.  to  tbe  wvic,  of  documenu.  »»ii.h  .,.,  .  , 

rrqu  r.  p.rwMi  «rvlc*:   .«,  Hule  10  „  to  writ,  of  .u.^™' V    i 
.■«dlno  •ff.rtlni  th«  liberty  of  th.  per«n.  unl«.  jo  c«™   rh.r.-    T 
vir.  on  .  «l(cltor  I.  «pr«»ly  au.horlieU.  .uu»lly    rZirr    ,  , 

J.rvi«.  «d  .!«>.  „  a  rule.  .pUl.tory  proce«,lo,.VT«u.. ':;''::^' 

A  •ollcltor  cHnnot,  u  agent  for  one  prlnrlptl    wrv*  him.<.if 
Where  partly  h.ve  .ollcltor,.  „,per.  and  docum.iit.  inu.i  l„  ,i 

or  t..,r  .„n,.  „„d„  ,jp  'iJirsrr  r:;,rvi.,-";r'c 

vl,e  "oTllL'""""""'  "  •<""•""«  ■n«<l«  between  «llclt„r.  tor  «r 
> lie  of  iiapers  upon  one  another  through  the  Do.t  offlr.  3  i„    T 

z:  \rTm.r  'T  °.'  *° """""  ""■- " " "-  "rrl':;; 
««rd';U7o"rhi'.^tn,'*";;.;VT.'reen?h!^n,":r  ??  r'T' 

Of'  r":::,';;  :Vit:::::,Tiuj:T;'^r''^''  ■""'"'  •■  -"  "■«  -« 

7««.    ,  '•       ■"■  "'  Oxiorishire,  1SS3.  2  0    B    U9-   cq  T    t 

6     L    t"".;-  ^!C"'"'  ="  ''•  =■   °-   ''*■■   «o  OrVb™"'  >     C^J.- 
loft  a,  hU  n„oloTd',"°"'^"r.'""'  •""""'^''-  *"<«'-  °'  "">     ■ 

MJ^ro?=--r^----^.^... 

20O.-(l)  When,  a  party  sues  or  defends  in  person 
.ud  „o  address  for  servieo  of  s„H,  partv  is  ijiv'-n  ,.r 
witere  a  party  has  ceased  to  have  a  solicitor,  or  where  a 
defendant  served  with  a  writ  of  summons  or  notice  in 


N'ON-.\J*PRAKlNU  1>K»-BN1>ANT. 

tiea  tliereof  tias  uot  apptjaruil  theruto,  ull  dot'unients  not  ■ 
reftuirmg  [>«rbuDal  service  Hliall,  uuIuhs  the  Court  other- 
wise  directs,  be  deemed  to  be  Hufficieiitly  Hurved  by  po»t- 
infT  up  a  copy  in  the  ufBcu  in  which  tlic  proceedings  are 
being  carried  on. 

(2)  If  an  addroHS  for  service  is  given,  then  all  doou- 
oieiits  shall  be  sufficiently  nerved  upon  such  party  if  left 
for  him  at  suoh  address.    O.K.  330. 

SmBoi.  <188S>  R.  1015. 

D«f«a4aMt  wk»  kaa  mot  ApyaavaA. — A  defendant  who  doei 
not  ippHr  Is  not  entltltd  to  notlre  at  furttaar  procoedlngi,  unleu 
■peelillr  lo  proTldad  by  any  Anle.  or  by  any  ipeelal  order  of  tha 
Court:  atse  Uule  3G,  and  noteji.  In  the  case*  where  It  U  by  Hule  or 
order  so  provided  that  euch  a  defendant  !■  to  be  eerved  with  notice, 
or  to  any  caie  whera  the  plaintiff  deslrea  to  aerve  inch  a  defeodaut. 
lervlce  may  be  eBected  by  postlnc  up  under  thla  HuJe,  If  no  addreaa 
for  lervice  haa  been  given,  unle&B  personal  service  li  made  necessary 
bjr  any  Rute  or  order,  or  the  practk-e  of  the  Court;  but  proof  of  service 
of  the  writ  of  summons  must  be  first  filed;  Apptehy  t.  ranter,  19  P. 
R.  115;    Rule  36. 

A  Dotica  of  motion  for  Judgment  Is  a  document  which  may  be 
delivered  by  poati&v  under  this  Kute:  Dvmond  v.  Croft,  3  Ch,  D. 
S12;  Morton  v.  Miller,  lb.  616;  Partons  v.  Harria,  6  Ch.  D  194; 
ffsrrift  T.  MurOock,  9  P.  R.  191;  WiUiam$  v.  Cardwell,  26  W.  R.  646, 
not  toUowinc  Cook  v.  De^.  W.  N.  1876,  122;  so  a  notica  of  asaeaa- 
ment  of  damages  under  Rule  247;  O'Connor  v.  IIoguH.  10  L.  R.  Ir. 
268;  a  writ  of  •ummons  after  amendment;  Re  Hartley.  1891,  a  Ch. 
121;  64  L.  T.  786;  an  order  to  continue  proceedings  under  Hule  301; 
Jocfcion  V.  Kilham,  W.  N.  1891,  171;  a  notice  of  motion  for  an 
attachment:  Re  Morris,  44  Cb.  D.  151:  He  Bvant,  1893.  I  Ch.  S62: 
but  ifmMe.  only  where  personal  service  cannot  be  effected:  Re  Bat- 
tett,  1894,  3  Ch.  179,  because  proceedings  whereby  the  liberty  of  the 
person  Is  Intended  to  be  affected :  e.g.,  proceedings  upon  which  to 
found  an  application  for  an  attachment,  are  usually  required  to  be 
personally  served  on  the  party,  even  though  he  have  appeared,  or 
■tied,  by  a  solicitor.  Applications  to  commit  for  non-production  of 
documents  are,  however,  an  exception  tu  this  rule:  see  Rule  353. 

The  Rule  applies  where  a  person  not  originally  a  party  Is  made  a 
defendant  to  a  counter-claim  and  fails  to  appear :  Vernej/  v.  Thomaa. 
E8  L.  T.  20. 

The  omission  of  a  dafendant'it  address,  or  address  for  servlre  when 
necessary,  in  an  appearance  by  a  defendant  In  person,  Is  expressly 
provided  for  by  Rule  47. 

Where  several  parties  are  served  with  a  document  under  thin  Hule, 
a  copy  must  be  posted  up  for  each.  The  posting  of  one  copy  only  of 
a  statement  of  claim  and  notice  of  motion  for  Judgment  for  two 
defendants  was  held  not  to  be  service  on  either:  Haackc  v.  WaM. 
17  P.  K.  b-M. 

The  Rule  only  applies  to  proceedings  hefoie  Judgment,  proceedings 
after  Judgment  requiring  to  be  served  on  a  non-appearing  defendant 
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cannot  be  .erved  In  the  manner  degcribed   by   thia  Rule     Th., 
notice  of  motion  for  a  receiver  bv  wav  ^r  ^..iLki  ^°"^  ^ 

s*ai"^  or,  b.  >e.,..  .«b.t..«t.o.a...:'v«r<:i''v';'c»eM»rj 
^Jiz  it:: J:  rr-LTo.'"  "■•  ""'•''•  °°«'  "^-^  •  - 

201.  Where  at  the  time  of  attendance  to  serve  am- 
document,  the  office  of  the  solicitor  for  the  party  uZ 
whom  the  service  is  sought  to  be  made  is  closed  or*^ 
one  IS  in  attendance  therein  for  receiving  documen"" 
erved,  service  of  the  document  may  be  effected  by  m^t 
mg  the  same,  at  any  time  during  the  same  day,  addressed 
to  the  sohdtor,  at  his  office,  by  registered  posrand  le 
service  shaU  be  deemed  to  have  been  effected  at  the  tim 

sliidL^'ST. '"'  *'"'*  ""-"'^^  •"'  *^« "«-  "f  ^^ 

Saturday,  or  after  4„m  on  oth-tn"!  '"  """  ■"'"  ^  P>»    »■ 
the  next  day:  ae.  «",,  2M.  *"""  '»  '*"«  »'  '"=  ""^  »» 

actrona",or'for'"o.u«'"o?L,l°  IT  T'"  "  ««■"""■  '="'«"'"  '" 

20  <J.  B.  D.  164-  58  L  T   97«-'  .,V  J  '  ^'''   """"  ''■  «<<-*"f" 

Q  B,  149;  «."'D.lt  ,9,4   i  K  B  tTs  "'  ■"■  "'  '""^'"'""-  "«»•  " 

Of  a  aollcltor  to  brVng  ordefL  L  J  "?  ''"''  '""  ""^  '^""''" 
Klvlog  of  a  Judiment  .n  i„f  ^  '°''  ''"^»  »»'  'ennlnate  on  the 

.ollclfor  for  thTXm^aBfot'^  ""''''''■■»  «">"»  to  be  done  by  >M 
party,  coat.,  and  prepl  Ing Ty  bn.  'of'hl.  T"?  "'  ""  '""""'" 
on  under  the  Judgment  '  °"""  """  '"  >*  «' 

olien,  for  whl  beacw  '  """"°"  """•^'™'  »"'"'''  -'°  ""^ 
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203.  It  shall  not  be  necessary  to  regular  service  that  '•'" »"• 
the  original  document  shall  be  shown,  unless  sight  thereof  o'°Li 

is  demanded.    C.R.  333.  ""i'"  •"'' 

not  be 

C.  R.  333  made  an  exception  In  cases  ot  arrest  or  attachment,  but  InC 
tbis  HceDtlon  baa  not  be«n  continued.  dimsnded 

Unless  It  Is  demanded,  It  Is  not  necessary  tbat  the  original  order  to 
eumlne  a  judgment  debtor  should  be  shovn  to  him  when  serving 
him  with  a  copy  of  It,  In  order  to  found  an  application  for  a  ra   sa 
In  the  event  of  his  disobeying  It:  Imperial  Bank  t.  Elchey,  8  P.  R.  2»6! 

It  Is  not  a  ground  for  setting  aside  an  execution  that  the  order  on 
Tblck  It  Issued  had  not  been  previously  served:  Cranston  v.  Blair, 
15  P.  R.  167:  and  see  Bopton  v.  ieoberffon,  23  Q.  B.  D.  128. 

As  to  service  of  orders,  and  of  a  writ  of  habeas  corpua:  see  note  to 
Rule  191. 

See  also  notes  to  Rule  184. 

204.  Service  shall,  unless  otherwise  ordered,  be  ef-  ti"'  '«■■ 
fected  during  vacation  and  on  Saturdays  before  twoK".."'. 
o'clock  in  the  afternoon,  and  on  other  days  before  the  °" 
hour  of  four  c  .lock  in  the  afternoon,  and  service  effected 

after  those  hours  shall  be  deemed  to  have  been  made  on 
the  next  juridical  day.    C.H.  349. 

The  Rule  applies  only  to  Interlocutory  proceedings  In  the  course 
of  IB  action  or  matter.  It  does  not  apply  to  writs  of  summons  or 
other  Initiatory  proceedings,  and  speaking  generally  it  only  applies  to 
prooeedlogs  which  may  properly  be  served  on  a  solicitor  tor  a  party. 

Where  service  was  admitted  by  a  solicitor  a  few  minutes  after  the 
Hour  per  inmrlom,  and  was  repudiated  by  him  as  soon  as  he  dls- 
Mvered  the  nature  of  the  paper  served  upon  him.  It  was  held  not  to 
bind:  McTavlih  v.  Si/mpion,  7  P.  R.  145 ;  Wrifht  v.  Way.  8  P.  R.  328. 

Service  of  a  paper  effected  within  proper  hours  but  by  leaving  the 
paper  la  the  office  of  the  solicitor,  after  he  and  his  clerks  had  left 
or  the  day.  Is  good  service  only  from  the  time  when  the  paper  comes 
to  the  knowledge  of  the  solicitor:  Doris  v.  Buhliara  20  C  L  J  S'- 
Mowing  McCanum  v.  Proi,.  Im.  Co..  6  P.  R.  101;  but  service  mai 
ujo  he  effected  under  Rule  201  so  as  to  have  the  service  count  from 
the  time  of  attendance  to  serve. 

A  specially  Indorsed  writ  Is  not  a  pleading  within  this  Rule,  and 
msy  he  served  at  any  hour  of  the  day:  Murray  v.  Ktephenton.  9  <J. 
"_  u.  60;  see  also  Veale  v.  ^ufomatic  Boiler,  etc.,  Co..   18  Q    B    D. 

n!lL'!f.J''°  '"  ""  ""'  °'  "  """^  "'  ""'"°''  'o  <!"•«•'  a  by-law.  Re 
uavii  i  York,  10  C.  L.  T.  8. 

See  ilomi  V.  Word,  In  note  to  Rule  121. 
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MOTIONS  IK  COUBT  AKP  OBAMBEBS. 

Imn'Ml  .„  205.  The  power  conferred  upon  the  Court  may  be 
b.  .x„.i..d.  exercised  by  a  Judge  sitting  in  Court,  and,  when  so  pro 
vided  by  the  Rules,  by  a  Judge  in  Chambers  or  tlie 
Master  m  Chambers,  or  a  Local  Judge  in  Chambers  or 
any  Master  or  Beferee  to  whom  any  cause  or  matter  is 
referred.    New. 

,.jAfV,  '"Tl^^'i"  "■  '"™'"  *"  """"^  t"  dIstlnpilBh  how  th, 
urlsdlctlon  of  the  Court  In  various  matters  .as  to  be  exercised  b 
the  use  or  the  words  ■•Court,"  "  Court  or  a  Judge  "  or  •^u"g" 

fn   rh.    .  T'  t'  '»  "'  """"  '"  O"""'  ■»"«  "fore  a  Zt 

J-h.™^  "'/"?  ""^  •*""■'  '"•  I*"'  •'»"»«  '"  Court  or  1. 
Chamber.,  and  what  before  the  Master  In  Chambers,  or  be(or°  a.? 

f.Z  Z^""T.  "  '"'™  »  "»"'<'  »■•  ■»"'"  '«  "t^"^l  Accord" 
to  the  strict  reading  ol  this  Rute  all  bnsine..  1.  to  be  taken  In  Com 
except  such  as  the  Ru,e.  provide  ma,  he  taken  In  Chambers  or  oS 

the^^^ri",  '.'^J'f^T-~l'  *"  "  ""  ""■«'  Interpretation  ot 
fh!f  .  !  •„  .       '°  '""'"  *'"  »"'«"'  «»  »«'"  expressly  prorld. 

Co^'ic  ^11,1.  °v,  "":'?"  '°  Chamber^  It  must  be  moved  for  In 
Court.  i.c.,  at  lU  weekly  sittings:  Kme  356,  or  at  the  trial:  Rule  358 

costT^v'„'h^'"~^7^"°  '"'""  «'«<:"'>■».  or  a  question  ot 
tTlluZl^VLZZ'"'^^  '""•  ''""™'  ""  rewrraUon  Is  eipressly 
to  a  Judge  In  Chamber,,  the  motion  must  be  made  to  a  Judge  In  Court 

on  fur'tt°r™..!.°J'H°  "■  '^"  "°""""  ""^  ""■■""  >«  ■•"''  oa  a  hearing 

vlts  wm  n^;  •!  ;      ;    i  '•  ^'""""''  '■  °'-  "'■■  »-">•  «»  a  rule,  aUda- 

thT  Court  „M,'v  f  "■■■  '';■  °"'  °"  '"*  '"'""°»  0'  '^O"'"  '•""■'"^ 
also  .rtbe  „lLrn        °^  "l^"  °"*'  '"'  appeal  from  the  report,  and 


Court  on 
F  1>  may 


report,  or 

out  an 


refuet  t^  .r  .  ^'  "^  '  "'"'"^  °'  ""  •»""  on  further  directions, 
to  belmn  "^     "  """'■  ""'°"«''  "  •«  conflrmed,  U  It  appears 

Thd  It  mlv  1,?V  ,  °^'  '"'"^'"  '•  ■»"«»«»«'..  80  L.  T.  Jour.  ;:•: 
Tn  th  n  ?,  ,.  '  '°  '""^  °"'  '"^  ""f'-al  Judgment  pronounced 
ComLtT,^  J  "J?"*"'  "•  ""'■"  "e^P  Improvldently  Rrantcd :  .e. 
Where  the' Ir^LV  f™"™'  ^  «■••  "'^  1""*«"  '■  S"""-*.  2S  Or.  SO 
possible  Mm^f.ilrH";?'™'  "  ''^""■''«.  ">e  Court  may  as  far  ., 
a  l?,rt?„,  f"^^  be  defects:  RoherlKr.  v.  never,,  1  Or.  560;  but  whfre 
a  judgment  restraining  the   Infringement  of  a  dc  /o.fo  patent,  and 
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orderlDg  an  account  wu  not  appealed  from,  the  Court  will  not  stay  Rulti  aoe 
the  account  or  refuse  to  carry  out  the  judgment  merely  because  the     ^'"• 
patent  In  question  has  been  subsequently  revoked:  Poulton  v.  Adjust- 
Mk  Cover  .I-  B.  B.  Co.,  1908,  2  Ch.  430 ;  99  L.  T.  647. 

The  Court  may  on  lurtber  directions  award  Interest  on  an  amount 
found  due  by  the  Master,  though  the  Judgment  declaring  the  liability 
Ij  silent  as  to  Interest,  and  the  statement  ot  claim  does  not  ask  It ; 
but  It  is  a  matter  of  Judicial  discretion  both  as  to  the  allowance  of 
intemst  and  the  time  from  which  It  should  run:  Burland  v.  Erie  1905 
A.  C.  590:  93  L.  T.  313. 

C.  RR.  613.  618,  provided  that  where  the  party  having  the  car- 
riage of  the  cause  did  not  within  14  days  after  report  or  after  the 
determination  of  Issues  of  fact,  set  down  the  cause  for  bearing  on 
further  directions,  or  on  motion  for  Judgment,  then  any  otaer  person 
Interested  might  do  so.  Those  Rules  have  not  been  continued;  but 
possibly  under  the  present  Rult-s  any  party  may  set  the  cause  down 
as  soon  as  the  report  is  confirmed,  or  the  cause  Is  ready  to  be 
heard;  see  Rults  246. 

Where  a  reference  had  been  ordered  to  the  Master  to  inquire  whe- 
ther a  partition  alleged  In  the  pleadings  was  binding  upon  the  parties 
tiereto,  and  the  Master  found  in  the  alllrmatlve;  a  motion  for  Judg- 
ment was  held  to  be  proper,  and  Judgment  was  directed  to  be  entered 
atcording  to  the  report:  GQnuoHclated  Bank  v.  Wallbridge,  ■■  C.  L.  J. 
W5.    See  also  Larkin  v.  Lloyd,  64  U  T.  BO". 

206.  Any  power  conferred  upon  the  Court  may  be  Duor<.ii„„  . 
'::ercised  upon  such  terms  as  to  costs  and  otherwise  as  '"  ""'■ '" 
may  be  deemed  just-    New. 

This  H»le  appears  to  give  to  the  Judge  or  Judicial  offlcer  authority 
to  dispose  of  the  question  ot  the  costs  of  any  application  which  may 
be  made  before  them  respectively;  see  sec.  74,  supra,  p.  23S;  and  also 
authority  to  impose  terms,  wherever  terms  may  properly  be  Imposed, 
i.e..  usually  where  a  party  Is  asking  an  Indulgence. 

A  sum  in  gross  may  be  allowed:  Rule  652,  but  not  more  than  130 
except  by  a  Judge:  n. 

This  Rule,  however,  is  subject  to  Bute  658,  which  prohibits  any 
award  of  costs  on  ex  parte  motions. 

207,  The  following  applications  shall  be  disposed  of  in  au.ine..  lo 
Chambers:  

1-  For  the  sale,  lease  or  mortgaging  of  the  estates  of 
infants. 

2.  As  to  the  custody,  guardianship,  maintenance,  and 

advancement  of  infants; 

3.  For  administration  or  partition  without  action ; 

4.  Relating  to  the  conduct  of  actions  or  matters: 
J-  For  the  payment  into  Court  of  moneys  under  The 

Trustee  Act. 
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6.  To  vacate  certificates  of  lis  pendens. 

7.  Appeals  from  the  Master  in  Chambers  and  Local 

Judge. 

8.  Motions  for  judgment  under  Rules  57  to  C2. 

9.  Applications  under  the  Lunacy  Act. 

10.  Applications  for  and  on  the  return  of  a  xrit  of 
Habeas  Corpus. 

11.  Motions    for   mandamus,    prohibition,    or    inter- 
pleader. 

12.  Motions  to  wind  up  companies  under  the  Dominion 
and  Ontario  Acts. 

13.  Motions  for  payment  of  money  out  of  Court. 

14.  Originating  motions  under  Rule  600,  clauses  (c) 

id),  (/)  and  (i).    C.B.  366.    Amended. 

The  m«tter»  which  may  he  disposed  of  la  Chamhern  >»  .„ 
erouB  to  specify  In  detsir     Mint  „«  .k._.  "-"MUDers  are  too  nun- 

fled  In  Rule,  208,  209,  *        '"'  ""'«"•«•  ««  »P«|. 

A  Judge  has  jurisdiction  to  make  an»  order  ohi,.!,  ™„  v 

bers,  and  by  Buie  209  fTn,  .t  '"""' "'°''  »'  ^e  Master  In  Cham 
Local  Masters.  ""'  ""  J-lsdlctlon  of  Local  Judges,  .sa 

c.ud?d-""or'he-ZTsd"etlTnrU"'  ^'T'?'  ^"^"'  ""  " 
Referees,    Local    Master^    l„d   ,'    ""    ""'«■•    '»    Chambers,   offlclal 

and  under iTa^  210  ,„  "'*'  "'  ""■  "'«"  ^""rt  Division  In  Chamber,. 
1 "  Chamb^  ""on  TueMarrdZ;;  "^'T."  '^'  ■""^''-  *  ''"■'^^  "" 
.n  vacation,  whenr'a^^^^rn" r-d.'"  rCelaiT 

or  the  costs  may  he  refused-  »..,-,„,  ..  ^      ,  '  •*"""-•  "•  »'• 

only  as  o,  a  motion  In  rmh^r i^^^  r;<L"2;;.1,Vlir  """" 
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A>  to  the  adjournment  of  motions  from  Cbambera  to  Court,  and  EnU  «07. 
vice  verta:  Bee  Rule  223. 

Matter!  coming  before  any  oBlcer  of  the  Court  havlni  Juriedlctlon  MMteri 
la  Chamber!,  should  not  be  referred  to  a  Judge  because  the  parties  ""*  ^  ^^ 
iatn  It,  but  only  when  the  olBcer  can  certify  that  It  Is  a  proper  case  ".rlfr" 
to  be  beard  before  a  Judge;  and  matters  Improperly  referred  to  a  *""'"'>* 
Judge  will  not  be  entertained:  aughei  v.  Reea,  9  P.  R.  86.  judB." 

Olaase  I.— lal*  of  iBfaats'  Estates.— As  to  the  mode  of  proceed-  a.l«  o( 
ing  for  sale  of  Infants'  estates:  see  The  Infants'  Act  (R.  S.  O.  c.  153),  '"'•'»»•' 


The  motion  must  be  made 


u.  5,  13,  and  Rule*  618  et  tcg„  and  notes, 
to  a  Judge;  see  Rule  208  (7). 

Olanse  Z.— OurdlauUp.  ud  HiliateuaM,  etc..  o£  lateats.—  au.rdl.n>hlp 

As  to  the   mode  of  proceeding  for   appointment  of  guardians:    see  °'  in'Mta- 
Kule  619. 

Applications  respecting  the  guardianship  of  the  person,  or  pro. 
pcrty,  of  Infants,  are  excluded  from  the  Jurisdiction  of  the  Mastel> 
In  Chambers;  see  Rule  208  (7),  and  also  from  that  of  the  Local 
Judges:  Rule  209;  and  Local  Masters;  Hule  209.  The  authority  of 
the  High  Court  is  not  excluded  by  The  Infantt'  Ad  (R.  8.  O.  c.  163), 
a  26:  Re  Stannanl,  1  Cby.  Ch.  16. 

Applications  respecting  the  custody  of  Infants  under  The  Infantt 
Act  (R.  S.  O.  c.  15C),  8.  2,  may  be  made  to  a  Judge  In  Chambers;  see 
«e  Doris,  3  Chy.  Ch.  277;  Re  Keith,  7  P.  R.  138;  Re  Evei.  IB  Gr.  580; 
Re  Muriock.  9  P.  R.  132;  Re  Smith.  8  P.  R.  23;  Be  Scott,  /b.,  58;  fir 
Frriuion,  It.,  666;  but  not  to  the  Master  in  Chambers:  see  Rule  208 
(7);  nor  (subject  to  Rule  210)  to  the  Local  Judges:  Bule  209;  nor 
to  the  Local  Masters:  Rule  209. 

'''•■•e  3- — As  to  procedure  on  motions  for  administration:    see  Adminiatrft- 
ituie  608,  et  aeq.,  and  notes.  tion.  »nd 

partitiun. 

As  to  the  procedure  on  motions  for  partition :  see  Bulei  615,  616 
sod  notes. 

Sembte  the  Master  In  Chambers  has  Jurisdiction  under  this  clause, 
unless  the  application  is  opposed.  In  which  case  the  motion  must  be  dls- 
wsed  ot  by  a  Judge:  see  Rule  208  (8);  but  see  Rule  212.  The  Local 
Masters'  Jurisdiction  is  similar:  see  Rule  209.  but  as  to  Local  Judges: 
see  Rule  212. 

Clense  4  embraces  all  Interlocutory  motions  concerning  practice  siotiona 
or  procedure  necessary  in  the  course  of  an  action  or  matter,  and  which,  relating  to 
senerally  speaking,  except  so  far  as  the  exceptions  of  Rule  208  apply.  l""t^".  °' 
are  within  the  Jurisdiction  of  the  Master  In  Chambers,  Local  Judges, 
•nd  Ixical  Masters:  see  Rules  208,  209,  210. 

This  clause  Is  probably  not  Intended  to  include  motions  Involving 
an  adjudication  on  the  rights  ot  the  parties,  e.g.,  applications  for  in- 
Innctlons,  etc. ;  or  under  Rule  60«. 

Olavae  8,— As  to  the  procedure  on  applications  to  pay  money  into  Motlom 
Court  under  The  Tnutee  .Ut  (R.  9.  O.  c.  ISl):  see  the  Act,  s.  S9.  "»rf" 

,p.  Trustee  Act. 

ine  Master  in  Chambers,  Local  Judges  and  Local  Masters  may 
entertain  sue'   applications. 


Ball  207. 
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Under  that  Act  appUcallons  m.y  .Iw  be  made  by  tru;.t«v«  .„■„ 
dlans  or  iwrsonal  recresentatlve,  to  the  Court  (or  advl.e-  l,„„  ,, 
.ueh  applications  will  be  entertained  In  Chamber.,  may  depend  oa  h 
nature  and  Importance  of  the  aue.tlon  Involved;  iut  If  brouaht  o„  t 
Chambers  It  1.  always  open  to  the  presiding  Judge  to  aJCn, 
application  Into  Court;  ««Ie  223.  Tlie  .ame  ob.e?5a  ion  «™„  '' 
appMcatlona  under  the  Act  to  appoint  a  new  trustee? C"  Tf  Z 
a  vesting  order;  see  s.  15,  Applications  under  these  sect  onsl,  J 
be  made  to  a  Judge :  see  Hul,'  600  and  notes. 

CUns*  G.— The  Jurisdiction  under  this  clause  cannot  t)»  »,.,  ,    , 

■     by  the  Master  In  Chambers,  or  I^-al  Masters,  being  .xc"uded  fron      r,' 

jurisdiction  by  Kule  208  (13);  see  Jud.  Act.  ,.  ,.""'"'"""'  '"""  'M^ 

Clnia  7.— As  to  the  procedure  on  appeals  from  a  Ma»t»r  in  ri. 

..  SicrnT:r/iidgt  a°°nr:rirer«n"err= 

th.^i"?*  "."~™''  J""""""""  •"><"«'  this  clause  may  be  exercised  hv 

made  In  Chambers;  Rule  i  defendants,  may  be 

»   b*",!;T  »--^PP»<^«"™s  nnder  The  Lunacy  Act  (R    ^   O   c    65) 

Sfuarf.  4  Gr.  4?  '  "  '"''  '  "-»«""'»■•  le  lanadco;  R- 

mX:  l"ThrCh'"°2r  ","""l'*  '"  •"""='  "'  '"«  -PP"catlon;  «, 

..  ",;:j:i".s  .'"ins*  r.,;.'",r  ■?'""•■  "•'  •" 

fact  that  thev  Int.Xr-.j  k  °'™  "  ™"  •*  si"™"  ">at  the 

when,  upon  tbprnH-^e  0?'^°"'  """"''^"'  "^"'^"^  '»  <"'  "'"^ 
2  O.  W.  N   924  "^'"'""^  °'  '»'"'«=•  «»'»  may  be  allowed:  Itc  Brow,,. 

sho?„'  that'll  °thf rnlr"."  rt  ■'°'  ■■'  ""'■•'"«'  *"".  "-"«• "  ■» 

Of  amoU„n,or^d™la««™";?  °'  '"'  '"""«"'  ™  "■»  ""-^  -W"' 
to  alter    hr  ^xi^lnf     V^    '  '""*'=''■  °"'"  "  *««  "»'  ''""■e'"  ?■•=!«' 

was'nTdl^rib'o'uTthrlunlc;;^"'""'"  ^"  ''""''■  "■°"^"  """' 
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A  huBbtad  of  a  married  woman  lunatic  has  no  absolute  rl^t  to  be  Roi*  cor. 
appointed  tbe  committee  of  her  person  either  Boleljr  or  Jointly:   Re 
Davy.  1892,  3  Cb.  88. 

The  rights  of  creditors  against  the  property  of  a  lunatic  wlU  not 
ba  Interfered  with  by  the  Court  until  an  order  has  been  made  shew- 
ing that  the  Court  has  taken  control  of  the  lunatic's  estate:  Re 
Clarke,  1898.  1  Ch.  336;  Re  Brovn.  hlvwfllin  v.  Brown,  1900.  1  Ch. 
489.  After  the  estate  has  so  ber-ome  subject  to  the  control  of  the 
Court,  it  cannot  be  seized  under  an  execution;  but  the  execution 
creditor  Is  entitled  upon  application  to  be  paid  out  of  It,  subject  to 
the  msinteaance  of  the  lunatic,  but  not  of  tbe  lunatics  wife:  Ri: 
Winkle,  1894,  2  Ch.  619.  The  maintenance  of  the  lunatic  Is  a  first 
claim  both  on  the  capital  and  Income  of  his  estate  under  the  control 
of  the  Court:  Re  PlendcrMth,  1893,  3  Ch.  332:  but,  subject  to  this, 
the  Court  will  not  restrain  a  creditor  from  exercising  bis  legal 
rights:  ZHdffAeim  v.  London  d  Weatminater  Bank.  1900,  2  Ch.  15. 

OlasM  10.— Applications  for  wrlta  of  habeat  corpus  in  a  civil  or  Hubetn 
criminal  proceeding  may  be  made  to  a  Judge  in  Chambers  under  Thf  '•»"t>«'< 
Habeas  Corpus  Act.  29-30  V.  c.  45;  see  R.  9.  O.  c.  84;  or  The 
Baieaa  Corpus  Act  (31  Car.  2,  c.  2),  (see  R.  S.  0. 1897.  vol.  3,  p.  xxxvl) : 
Re  Paton.  4  Or.  147.  As  to  whether  a  Judge  can  In  Chambers  rescind 
his  own  order  for  a  writ  of  habeas  corpus,  or  quash  the  writ  Itself 
oQ  the  ground  that  It  Issued  Improvldently :  see  Re  Roia,  3  P.  R.  301. 
The  Master  In  Chambers,  and  Local  Masters,  cannot  entertain  applica- 
tions of  this  kind;  Rule  208  (1),  nor  Local  Judges,  unless  Rule  210 
applies. 

A  person  confined  or  restrained  of  his  liberty  Is  limited  to  one  writ 
of  habctu  corpus  to  be  granted  by  any  Judge  of  the  High  Court  Division 
returnable  before  himself  or  another  Judge  In  Chambers,  with  a  right 
of  appeal  to  the  Appellate  Division  from  the  Judgment  given  on  the 
return  of  the  writ.  The  judgment  of  the  Appellate  Division  Is  final, 
and  where  no  such  appeal  la  taken,  tbe  order  which  might  have  been 
appealed  against  becomes  final,  and  no  other  writ  of  habeas  corpus  can 
issue  in  the  matter;  and  such  order  is  a  good  answer  to  an  action  In 
which  the  same  question  Is  raised:  Taylor  v.  Scoff,  30  Ont  475.  This 
was  a  civil  proceeding,  but  the  decision  would  seem  also  to  be  applic- 
able where  a  habeas  corpus  is  required  In  a  criminal  matter,  because 
in  Ontario  an  appeal  lies  to  the  Appellate  Division  from  a  refusal  to 
release:  see  The  Habeas  Corpus  Act  (31  Car.  2,  c.  2)  and  The  Canada 
Supreme  Court  Art  (R.  S.  O.  c.  139),  ss.  62-6.^;  and  The  Ontario  Habeas 
Corpus  Act  (R.  S.  O.  c.  84),  s.  8;  and  Cox  v.  Hakes,  15  App.  Cas.  50fl. 

01ams«    11.— Applications    for   mandamus  or   prohibition   are   ex- Mgndtmus  c 
eluded  from  the  jurisdiction  of  the  Maater  in  Chambers:  Rule  208  (9)  prohibition, 
and  also  under  Rule  209  from  that  of  the  Local  Judges  and   Local 
Masters;  but  as  to  Local  Judges:  see  Rule  .lilO. 

The  applications  Intended  to  be  covered  by  this  Rule  are  summary 
applications  without  action:  see  Rule  622.  and  not  applications  In 
actions  where  a  mandamus  Is  a  part  of  the  relief  claimed,  and  the 
right  to  which  depend?  on  the  result  of  the  nrtlnn 

As  to  the  procedure  on  applications  for  mandamus  and  prohibition: 
see  Rules  622^824,  and  notes. 
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Wl[.4l»,.«p     "-oniPjnr  upon".  p,iit|„n  un'er  The  WMll^ylTct'lR  «";?"""'  ' 

Of  the  Muter  In  Chmi™-  fl"!;  ".t  f "  """*  '"«  ""  Jurirtlctlo. 
entertained   by   the  Muter  In  .•h.n.K™    ,       ,    .   °'  '^°""  "'»'  l« 

n..,*rtrt.r.n"c"™ber"°"'"'  '"  """  "'"■  '""•  "'  o'"-  ""Ich 

to  the  b«ln«»  enumemt" in  flSJe  207!  e^.:-     ""'"'•  '"  °"""™ 

are  concern*!:  ,eTS,"  466  Th^ v.  .  r""^'"™'  "■"•  '"'"" 
eree,  when  sitting  for  him  „d  ?  J!,*?*:  "■  C"™!"",  Offlcl.1  Ret- 
Honed  m  Rule  ma^i^tt^  •"""*'■•  "«  '"  "»  ""»  n.™. 
»ncb  appllaitl™  """"'  ""•  J-rt-l'^lon  to  entertain 

.heVw"'e''r"^?'M:V,?e'rder'?LT"  "V""  '"  ^""^  '-  '- 
IS.  16  and  17,  maT  hi  ofSe  fn  rh-^r  '"*»"'•  ^-  °-  "  ■"»•  "■  "■ 

Of  thl.  kind  c«,  only  be  enZ  JlVhr"?'/™"""'  """  'PPHo"""-' 

a  Per»tS'liCr"ent?hnt;t°;„'f° ''d"r"7''''  '*«  '■"'"'■"-™'  "' 
or  to  represent  a  olaa.  under  C'  ^  '"  "^  ''"'°''  """^  *""  '»■ 
of  kin:  or  a  clis,  „r  an  ;;,^"'"'J°  "  "•  Y  ""  "«"  «'  "«"•  or  next 
in  Chamber,,  LocVjndV.  ^nS  J!,?.?^"?"  "'"'  "■  T"'  """^ 
en.e.   •»  a„eh  appllcatlSr.!' s'eS^.^'^J.'^i  "'C^'Tp^rr'""  *" 

cM?d'vr  i^"::?a,';„Trof'"cfa".e"';  '"•'-'••  '■"«■""-  -  ■>=  ■»• 
^on^of  r,:idrror'ar^;;;ir^„%raX"  '°^  ""'"■»■"•  ■"  "- 
r.  310,  fonowin.-ii';:?  ^:,r.%^sr^^  ^r;:  i^  tr  • ' ' ' 
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And  M  alio  It  ihould  bo  mad<  la  Court,  wherii  th.  nhu..>  i.  >.  .  .  ... 

comBi.  .  .tranter  ,o  th.  .«lon  for  contempl  In    ".rtrlnj'^  th  thi  "• 

«.t«  I.  to  b.  d«l,  with  M  .  crlmlnnl  matter,  „„ra».«.db,,h* 
PiUenon.  U97.  I  Ch.  645;  76  L.  T.  J16:  and  notei  to  the  Jud  Ar. 
':r-."','"';.J'-  ?•  ""'  "'  ^"'""P"  '"  '^"'"  P"c°edln..  "are  noi 
lit  T.T;  19°3'rc."n.'  °'  ""  ■'"''■  *"•  ■   '"^  "•  """  "»""• 

Imii  Talldlr  made     ...    a  breach  of  the  order  would  have  In  >ub 

l^^r^dJrl'"""".'.?""'  ™  ""  ''^  "»""«  "  ">«  breleh  of  an 
»^rL.,k  ,  •  '""  ?"  '"  '"  '"J"""'"".  «nd  a  punitive  order 
Mde  with  reference  to  the  breach,  fall.  In  such  ca.e.,  out.lde  thi 
l«f».f e  of  «c.  47  of  the  Judicature  Act,  1873.  whteh  pro" Id..  th« 
a.  .PP..1  .hall  II.  from  the  Judgment  of  the  Hiih  Court  In  .nJcHm 
l«l  ca««  or  matter":  .e.  alK,  the  ludimenl  of  Lord  Atkln.on 

C1,1°^™?,",""?1"?  °°'  "'""■■  ""  J-'I'llctlon  of  the  Master  l„ 
Ch|n.ber.  or  Local  Ma.ter.:  Hule  208  (1;  but  a.  to  Local  Judge,:  «e 

Ace^*7°o"  ■"•he'°Cou« '^S^ch''"";!""?'';  °'  '""'"'W-Under  the  Jud.  *pp.l».<... 

mv  ^rd.r,r  " '"?*7'"'  "•'  S""  to  Hi  th.  amount  of  dimi^.  "  ""pu".  »" 
f»  s^n,  ,  .'  "  "iS!'  "™l°"'»»  <"  •  Pl«lntl«f  .uing  for  damige, 

u  .  ;  "  "°'''"'  "="  <">  bo  proper  to  make  It  In  Chamber,  but  the 
«„ler  m  Ch«nber..  Local  Judge.,  and  Local  Maater.   doTot  .pp«J 

UJ),  Out  aa  to  Local  Judgee:  le.  Rule  210. 

c  79  ",ftu    .ll'h'"""'  "  'f™"'""  "  0"e»'=.-Under  C.   S.  C.  8ubp.»M 
OneL m  1  ;.  '"'""'"'"  ""^  b"  ""•'•««'>  to  'MUe  to  the  ProTlnc  of  '»  «°"" 
Quebec  In  action,  pending  In  the  Supreme  Court  of  Ontario-  .«  r»e 
Brtdtace  Act    (R.   s.  O.  c.   76.   p.   98«).     A  Judge   In  Chamb^"  can 

ruS'^orTocaa""?""""^  "•"  ""'  ""'  "«""  <n  CbamC  L<^\° 
JuogM,  or  Local  Matter.:  tee  fiule.  208  (13),  and  209. 

Jon'rno^di'.U.'S"'?*'™  »',«"""=""  ■"  "•  '"^"•'  """"  the  v...«„. 
!M  (13)  "'•'»'"'  "'■    •«  Jud.   Act,  ...   36-37.   .upru,  and   Rule  "'  P"'"" 


208  The  Master  in  Chambers  is  empowereti  and  re- 
qnireci  to  dispose  of  all  applications  properly  made  in 
thambers  save  in  respect  to  the  following  matters: 

1.  Ifatters  relating  to  criminal  proceedings,  or  the 

'ioerty  of  the  subject; 

2.  Appeals  and  applications  in  the  nature  of  Appeals; 

3.  Extending  the  time  for  appealing  to  a  Divisional 

Lourt  of  the  Appellate  Division; 


MMter  in 

CbKmben. 

JurlBdIellon 

of. 

U«tt«n 

excepted. 

CrlinlnK] 

inotteH,  ete. 


AppB«]i. 

Extending 
time  to 
•PPMl. 


Lunfter. 


A4ininli- 

tr«llan. 

Partition. 

Mandunui 
•nd  prohi- 
bition. 
Pftrmant 
out  of 
(.'onrt. 


Oriotini 
tixad  com 
in  tin  of 
cuBmiiiion. 

Btriktns  out 
jurr  notice. 
Mntton 
rrqiilred 
to  bf  doni< 
b7  0  Judge. 
Romovnl 
of  cnuiM. 

References 
under 
Arb.  Act. 

Stnyinv 

prooeedinii 

nfterjudg. 


Jurisdict!!;.. 
of  *  Judge 
■I  n  perconn 
designnta. 


RULU  or  COURT. 

4.  Applications  for  nrreat; 

5.  Proceed! ni;(8  as  to  Lunatics; 

6.  OriginatiuK  notices  otlier  than  applications  for  ad 
ministration,  partition  or  interpleader. 

7.  Applications  as  to  the  custody,  mainteunuce  nr 
guardiunsliip  of  infants,  or  the  sale,  least',  iiiort- 
gage  of  or  dealing  with  infant*'  estates  or  sottli'il 
estates. 

8.  Opposed  applications  for  judgment  for  partition  or 
administration. 

9.  Applications  for  Prohibition  or  Mandamus. 

10.  The  payment  of  money  out  of  Court,  or  dispensini? 
with  payment  of  money  into  Court,  in  admiuistra 
tion  and  partition  matters. 

11.  Allowing  taxed  costs  in  lieu  of  commission  unci.r 
the  provisions  of  Rule  653. 

12.  Striking  out  a  jury  notice  except  for  irregularity. 

13.  Any  matter  which  is  expressly  required  to  be  done 
by  a  Judge. 

14.  Tlie  removal  of  causes  from  Inferior  Courts. 

15.  The  making  of  orders  for  references  under  The 
Arbitration  Act. 

IG.  Staying  proceedings  after  verdict,  or  judgment  at 
a  trial.    C.R.  42,  amended. 

This  Rule  appears  to  lie  Intended  to  conter  on  tbe  Master  In  Cham- 
^r«  all  the  Jurisdiction  of  a  lodge  In  Chamber,  at  the  time  of  tbi, 
Rule  (aiming  Into  forte,  (.c.  lit  September,  1913;  except  as  to  the 
matters  above  excepted:  see  In  re  DonUthorpc,  1897,  10  B  671-  Wal- 
ton  v.  Dandy  n  c.  L.  T.  164.  Any  powers  hereafter  conferred  bv  Rule 
or  Statute  will  not  by  force  of  this  Ri,J<r  be  exercisable  by  the  Itotcr  In 
Chambers-  The  propriety  of  extending  any  such  after  conferred 
powers  to  the  Master  In  Chambers,  or  Local  Judges  or  offlccrs.  la  thus 
reserved  for  consideration  by  the  Judges. 

Where  a  statute  hereafter  passed  merely  enlarges  the  power  of  a 
Judge  In  Chambers.  In  a  case  In  which  the  Maater  In  Chambers  has 
previously  exercised  lurlsdlctlon.  it  would  seem  that  the  Master  In 
(.hambera  can  exercise  the  additional  powers  conferred  by  the  statute 
upon  a  Judge  In  Chambers;  see  Colluer  v.  SwavHe.  8  P.  R.  42. 

Jorisdlctlon  Intei>d.d  to  be  Beacrnd  to  Jadga^-Whlle  the 
Master  In  Chambers  may  thus,  speaUng  generally,  exercise  (except 
as  to  the  matters  excepted)  the  jurisdiction  which  a  Judge  In  Cham- 
bers had  on  1st  September,   1913,  yet  this  Bulc  is  subject  to  some 
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nnptlou.  It  woald  not  K«m  lo  titble  tkt  Muttr  In  Chambcn  lita  •«• 
10  ut  la  •  Miter  In  which  a  lain  In  Chnmbern  ncti  hr  vlrtut  of 
U7  «»tut«  u  a  pertOHO  ietignaln  («.„..  under  T*r'  Dower  Act  (R 
8.  0.  c.  70),  H.  14.  IS.  17.  In  maklnii  ord»r«  dlupmilng  with  a  wlte'i 
jclBlai  In  a  conTPrann  by  her  hutband:  Be  ATolon.  6  P.  R.  in);  nor 
don  It  tlT«  th«  Haattr  In  Chambert  pow»r>  which  It  hai  been  tha 
policy  o(  the  (.'ourt  to  retain  In  the  hande  of  the  Judtei  Thui  In 
geniriekt  v.  Htndriek:  13  P  R.  79,  It  wa>  held  that  the  mere  con- 
■ollditlon  of  the  Rutri  could  not  work  a  conitructlon  which  waa  not 
In  accordance  with  the  policy  upon  which  Rale  <S3  [originally  pro- 
mulialed  alonit  with  Rulr  615  (t)]  wai  framed.  It  would,  therefore, 
Htm  to  be  Btlll  contrary  to  Rulr  61B  (4),  that  the  word  "Judio" 
thonin  should  by  the  aid  of  Halo  208  be  made  to  extend  to  the 
Muter  In  Chamberi.  and  by  force  of  Rule  300  to  Local  Judgea  and 
Local  Uastera  alao;  and  It  would  leem  that  the  Muter  In  Chambers 
h««  still  no  power  to  mak  orders  for  distribution  In  partition  actions  i.„,,i]„n 
unrler  Bui,-  615  (4)  :  see  Rule  SOS  (l.H. 

Applications   to   the   summary   jurisdiction   of   the   Court    against  samm.r, 
solicitors  were  held  to  be  excluded  from  the  Jurisdiction  of  the  Master  ("'I'll" 
II  Chambers  and  like  oSlcers:  Re  L.  A  If.,  6  P.  R.  31;  Re  Srldtman.  "mmo', 
16  P.  H.  a32i  Re  Rota,  lb.  482;  but  see  Re  Carroll.  2  Chy.  Ch.  323;  Re 
Walker,  n.  324;   Re  Tomt.   lb.  381;   Re  Adorne*,  7  P.  R.  174;   also 
sppllcatlons  by  parties  claiming  adversely  to  a  receiver,  or  sequestra- 
tor: see  Broxti  v.  Dollard,  6  P.  R.  113;  also  an  application  by  a  person 
clslmlng  adversely  to  the  heirs  or  next  of  kin  In  an  administration 
suit  to  be  made  a  party  In  the  Master's  otBce  and  for  leave  to  establish 
Mi  claim  there:  Re  Tobin.  Tobin  v.  ToW«.  7  P.  R,  67;  and  an  applica- 
tion for  payment   Into   Court   by   an   executor   or  administrator   of 
money  admitted  by  him  to  bo  In  his  hands:  Be  Cum/,  8  P.  R.  340; 
but  see  now  Rul,-  222:   nmhle.  under  tlint  Rule  the  motion  for  Judg- 
ment should  be  made  In  Court. 

The  Master  In  Chambers  has  no  Jurisdiction  on  conflicting  evidence  otb«  »»• 
to  strike  out  pleas,  raising  questions  of  llabUlty  preliminary  to  an 
account,  and  to  order  nu  acrount  to  be  taken :  Ryan  v.  Ftsb.  20  C. 
!•.  I.  114;  nor  to  set  aside  a  Judgment  of  a  creditor  against  an 
sbiconding  debtor  to  enable  another  creditor  to  defend:  Willi  v  Car- 
roll, 10  P.  R.  142. 

rt.  "***""•••   *•   Masters.- The   right    of   the    former   Referee   In  R,f,r,„c« 

inambers  to  direct  a  reference  to  a  Master  was  denied:   Broicn  y,  "«'>"" 

DollaM,  e  I-  R    i]3.  (|,ij  ,,j5g  ^-ug  nnmed  on  rehearing,  on  another 

sroun.l,  however,  viz.:   that  the  relief  should  have  been  sought  under 

Cny.  Ord.  398.  et  tig.;  see  also  Queen   v.   Smith,  7  P    R.  429;    and 

since  The  Juiltcaturc  Act  the  right  of  the  Master  In  Chambers  to 

airect  such  a  reference  under  the  Dominion  Winding-up  Act  has  also 

Men  denied:   Be  Queen  City  Refining  Co..   10  P.  R.  41.'i;    Re  Joseph 

Hon  Uamlaeturing  Co..  10  P.  R.  485;  and  see  i'roser  v.  Buchanan, 

-"  Ont.,  per  Rose.  J.,  at  p.  5, 

But  whatever  may  be  the  case  In  regard  to  Interlocutory  orders.  It 
«ould  seem  clear  that  when  the  Master  in  Chambers  has  Juris- 
mction  to  award  a  Judgment,  he  has  power,  for  the  purpose  of  carry- 
ing out  such  Judgment,  to  direct  a  reference  to  the  Master:  see  Rules 
««.  019,  611,  and  notes. 

Ilh.''!"""   '•—"»•»*»  •*  tfc*  ■wbj.ot.— All   matters  affecting  the  i.ibenr  o( 
inerty  of  the  subject  are  excluded  from  the  jurisdiction  of  the  Master  lublett. 
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BMIM.        in  Cbmmwn.  unOn  cI.um  1,  ud  «Uo  from  ike  JurlMilrllon  „r  Uk-.i 
Judira  and  Loc.l  Mutor:  Hul«  209,  but  u  to  Iax»i  Judir.    .,.,.  u.,. 

210.    Coiii.qu.ntlr  th.  MMt.r  in  ch.inb.n  <»nnoi  cm.rt.in  „„, 

to  romprl  obrdLnc  to  an  ord.r  lor  production  br  cammltlal  K.Z 
y  Ward  It  c.  L.  J.  lU:  and  h.  baa  no  jnrtadletlon  to  ord.r  ibe  dit 
cbarm  of  a  d.f.ndant  beld  In  cuitodr  und.r  a  ca.  ra.:  for*™,,  T 
Lamon,  11  P.  H.  361, 

.  .H*"*?  »--*»»«»>*-An  applloiUon  lap«aekln(  tb.  proprieiv  ol 

»h..  Ul.d  tb.  document,  «,  aa  to  axclud.  tb.  Jurlidlctlon  of  the  M..i.r 
In  ibainb«ri:  WoliToai  v.  farrtm,  6  p.  R.  31. 

Wber.  a  rff.r.nr.  In  an  action  bad  btrn  mad.  to  a  County  Conn 
Jud...  wbo  died  bolor.  .nt.rln,  upon  It,  an  applleation  to  «,  uij 
^  iuh'.S""  ,"°'^  T""'  '""""■^'<"».  "  WPolntment  to  pr° 

"    50  W°H   ,03.         "'""'  "  "  *'""'    '"""'  ''•»">-'"«' 

I.  if' ."T  '•-*S'"'""°"'  ">  "tend  tb.  tlm.  for  appeallnn  wbni,., 
1™  '°,"';  AT"*'*  Dlvlalon,  or  to  a  J„d„  I.  Court. Tr  In  ?b™bm 
ar.  .«lud«l  froo  tb.  Jurlidlctlon  of  tb.  Maat.r  In  Cbambe™  .nj 

«^^J'":  .■"*•  'T  ""  J-f^"""'""  of  Local  Judp.  and  ,r. 
Maatcn;   but  aa  to  Ixical  Jud..ii   k.  r„c  210.     Sort  appllc.Ho„ 

^7o?,T;„d«  """  "■  '■"""""^  """  *"'  '«"  ""'  n.u.t  be  «.™ 
in  cT.,;Jl^  H      ■.'■  '"■  '•  '■  '"""  ""  J"ri.dlctlon  or  the  Ma..„ 

lud'.ra^d'u-at  r.::r."""  "'•  '"■»  •"•  ^•■'•-"""  ■>'  ">•  ■■- 

IL.    ..''".',""  ""  «"■"''•«''  «o  P"«nl  merPi,  application,  for 

SnVibrUtr^/raVunr °°  -"  •"'"  -'"•  -""-""-  ™- 
,•■  .?'""T  '■"■''*''»  '^'""M  baa  tb.  .Sect  of  .icludlag  from  tb.  iurl* 

...uVdU :„","'". '°?*"''^"' •^'" ^''-"'" ."Vr."i M.  : 

m  tb.  ?hl^  ™  ™  r.°'°  "'"'  "rtJlnatlnt  notlc.  wbatcver.  „c-p. 
Ind  ,3,  ,„T™?J/''"'"r'''^"'  '"  •"""-'•tr.tlon;  (S)  pkrtltl.n. 
nJrtltll  ™r  f  /■  """  ''^«'°"""f  "-^l--"  for  admlnl>tr.tl..n,  „r 
partition,  can  only  b.  cnt.rtalnM  by  them  when  unopposed:  .ee  el  « 

aa  t'l'„'r„c«r°"','"''*'  '"  '"""'-""""Of:  »«  K«l«  608  <•(  .,,.  and 

pfe^dej^r^r/eTsT;,",'""^  •" """  "= "  «'••  "^  ••  •■■  ■"- 

Ola...  T.-S.yeral  matter,  are  Indudwl  In  tbia  exception,  ylr: 
•blnVf  fnum."'°i"."'f:i"""''  "■"  ""'°'"''  """'enance  or  guardian- 
2-4,  and  note,  to  Jud.  Act.  ,.  3,  p.  12.  ,„pr».  and  Kulc  207  121. 

As  toli;^'"""""!)..'"/"  ""  ■"""•  '"""•  "'  ■"ortgag.  of  Infant.'  ™,at». 
As  to  tbls.  ...  The  tmanu-  Act.  »,.  5  ct  ,c,..  and  notes  to  fftllr  207  (•), 

T»c  v',,Hl''v''f",'°*-."  mortgaging  of  .ettled  estates.  A.  to  tbls:  se. 
The  hettlcd  Bttatei  Act  (H.  S.  O.  c.  74),  sg.  3.14. 


Kitcndlnf 
tlm*  for 
•pprallng 


rraadulrnt 
Dvblon'    A( 


Lnntcy 
proMWInfi. 


InfkntB    - 
niBintenaii. 
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property. 


JI'RIBDICTIUlf  or  MAHTKII  IN  lirAMBKKM.  (J(;() 

All  *f  tkm  tppllcuoiii  .r.  ..eluded  from  ih.  j„rl«|lrtloB  of  lb«  1,1.  in 
Umut  la  ri..aiter..  Lo„l  Judr...  .„d  i,«..i  ni.i.r..  NiiBib»ri  1 
ud  1  tn.  llow.»«r,  proprr  10  Iw  made  before  a  Judge  la  dMinlwn' 
XeJe  297  (i);  but  >ppllr.llai»  for  the  le.w,  •>!..  or  nortntliu  of 
Milled  eiutee.  are  uaually  made  to  a  Judie  In  Court:  and  are  aot 
fiiwraud  la  Mule  207  amoni  tbe  bualneM  which  may  be  dUpoaed  of 
m  Cbarabera.  Aa  to  the  iurladlctlon  of  Loral  Judge.  In  audi  inaitora 
Mfl  Httle  210. 

Olnaa  ■.— See  clauaa  (,  lapra,  and  note. 

Olaaaa  •.— Appllcatlona  for  mandamu' 
to  U  made  In  Cbajnbera  before  a  Judge     / 
cIlUK  are  eioeptrd  from  tbo  Jurladlctloti 
ud  under  Jiale  201,  from  that  of  the  I '   a. 


"■Uhlllon  are  proper  M.ndaium 
'17   111)     


Olau*  10.— Parment  out  of  Con,  t  r  rtlilin  irH^jr  , 
tsr  Mpreaaty  reaenred  to  a  Judge:  v  j,  nij  'ihi  ,  \,  , 
tbe  elteet  of  preventing  tbe  Maater  in  (".ia>>b«iii  u  „l  u  1 
Loeal  Maatert.  from  either  orderlm  :,Kriijcti    .  •„    i„  dLp„n 


parment  Into  Court  of  any  money  )r. 
proceeding. 


.  i.inl.  .ru»*oo  t-r  parMtlon 


^y  thiR  ••"1  lifuhihi. 
'  bera. 
'.era. 

iiiat*  i*«rtiitnt  nut 

■I  baa  '"  •^ml"'" 
.  and  ('■rtltion 
with  •'ii»»" 


f^.  "•-T'»  PO'"  <•  ortor  to.  c<-it.  I  :  'i,„  f  wr,  nlsalon  f",..  i„  .d 
".,"».,'  '  ""  °"'^  •"  "'«la«l  by  a  .Tl  1,-  u  „  po...ble  under  "'i"!""""" 
Kit  207  (4).  auch  an  application  might  be  entLflained  In  Chamber. 


^      ,        >«•— By  thia  eseeptlon  th.  power  of  the  Maater  In  Cham-  Hirikl.g  out 
»ra  Local  Judge,  and  Local  Maitan  to  atrlk.  out  Jury  notice.  I.  '"" "°""' 
limited  to  application,  on  the  ground  of  Irregularity.     In  all  other 
CUM  the  application  muat  be  mad.  to  a  Judge  In  Chamber.:  .ee  B.le 
.0.  (41.  and  .ee  ffiilc  39s.    But  a.  to  Ixval  Judge.:  see  Rulr  210. 

Olaaa.  IS.— ThI.  eiceptlon  1.  probably  Intended  to  apply  to  all  M.ii.r. 
matlem  where,  either  by  the  ffalri.  or  any  eutute.  a  Judge  la  reoulred  '""i""' ,'" 
or  empowered  to  do  anything:  t.,..  we  th.  Jud.  Act.  ..  73.  a.  to  order-  .'AZ.   ' 
lag  medical  eiamlnatlon  of  a  pWntUf.    C.  8.  C.  c.  7>.  a.  4,  aa  to  auth- 
oruing  the  liaue  of  a  subpana  to  the  ProTlnce  of  Qnebea    A.  to  .uch 
matter,  neither  the  Ma.ter   In  Chamber..   I^al  Judge.,   nor   Local 
'lasteri  have  any  Jurl.dlctlon.     But  a.  regarda  Ix)oal   Judge.-   ,« 
nule  210. 

Olaia.  14.- Appllcatlona  for  the  removal  of  cauie.  from  Inferior  R»mov.i  of 
Lonrt.  for  the  purpo...  of   mandamua  or  prohibition,   are   matter.  [T'tJ""" 
"eluded  by  thi.  exception   from   the  Jurl.dlctlon  of  the  Ma.ter  in  c.on. 
(-mmberi.  Local  Judge,,  and  Local  Maater..  but  are  matter,  which 
may  be  properly  made  to  a  Judge  In  Chambera:   Rule  207  (111.  and 
•ee  lupra.  clauae  9. 

Olani,  16.— The  reference  to  TIte  ArbllraHon  Art  In  thl.  excep-  Ri-terenc 
Mon  u  probably  erroneou..  and  what  1.  really  Intended  1.  the  making  .""If  *,'''' 
or  reference,  under  ..  65  of  the  Jud.  Act.  ' 

Tki*"^"*  "■~**"t1»«  l^oeeedlne.  after  Terdiot  or  Jwdgwuiit.  St.yins  rr.. 

1.1.  clause  prevent,  the  Master  In  Chambers.  Local  Judge,  and  Local  "'"l',"?'  ""' 
Maater,  from  having  Jurl.dlctlon.  after  a  ded.lon  of  the  Appellat.  mZ," 
o  th '  0°  ""'"'  '  "'"'  °'  '"•'"'''«'lnK»  'I'l  ""'■h  time  as  leave  to  appeal 
'0  tne  Supreme  Court  of  Canada  can  be  moved  for.  In  a  caae  requiring 
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■uch  Jeave;  or  to  require  tha  defendant  to  undertake  to  refund  dam 
ages  and  com  In  the  eirent  of  the  Judgment  propowd  to  be  BDpeaied 
from  being  revereed:  Tatb  v.  0.  T.  Ry.  Co..  8  O.  L.  R.  514;  and  from 
making  any  order  itaylng  proceedlnga  either  on  a  reference,  or  eieco 
Hon  pending  an  appeal.  Such  appllcatlona  can  only  be  entcrlainM 
by  a  Judge  In  Chambers:  but  the  Maater  In  Chambers  and  other 
olllcera  baying  the  like  jurisdiction  may,  notwithstanding  this  clau» 
make  an  order  for  security  for  costs,  or  for  Increasing  such  security 
and  staying  proceedings  as  a  matter  Incidental  to  such  an  order 
Slow  V.  Curric.  20  O.  L.  R.  sue.  As  to  the  power  of  Local  Judee,  „, 
Rule  210. 

Qmo  WariMte.— The  Master  in  Chambers  has  Jurisdiction  In 
5110  Karranto  proceedings  under  TIte  MunMual  Act  (R.  s  0  c  l9«i 
s.  I6fl.  He  has  also  power  to  direct  a  reference  to  a  County  Judge  "to 
take  evidence  In  such  a  matter  under  The  Uunicipal  Act,  see  as  1T3 
and  161:  Rco  v.  McClat,  13  P.  R.  96.  HU  decision  respecting  a  muni 
clpal  election  Is  appealable:  see  TKc  Municipal  Act,  s.  179. 

The  Jurisdiction  of  the  Master  in  Chambera  In  Quo  Warranto 
Proceedlnga  la  conBned  to  those  under  Tht  Municipal  Act  and  does  no. 
extend  to  appllcatlona  provided  for  by  the  Jud.  Act.  ss.  146.150,  supra, 

Co.u.  J»risiletlon  t«  IMspoM  of  Coats  of  am  Aatloa  wbare  sa  eUier 

wneatloa  R«Btaiiu.—aee  note  to  sec.  74,  supra,  p.  243. 

Ch.nginB  Ckaadng  Tenne  In  C.  C.  Aetioas.— The  Jurisdiction  to  entertain 

ve«,  i„  cp  motions  to  change  the  venue  In  County  Court  acUons  was  doubted 

Brigliam  v.  McKfmic.  10  P.  R.  406;  but  la  now  settled  by  Bale  767. 
As  to  changing  the  vent  c  vhere  the  Judge  of  the  County  Court  l! 

a  defendant:  see  ,47ion.,  4  i     H.  3io. 

Adjourumeat  of  Motions  before  Court  or  Judge.— An  applka 
Hon  made  to  an  offlccr  in  Chambers,  which  he  has  no  power  lo 
entertain,  may  be  adjourned  before  a  Judge:  Rule  223  (2>. 

Long  VacatloB.— As  to  the  officers  empowered  to  hold  Chamber! 
during  the  Long  Vacation:  see  Rule  181. 

Local  Judges  and  Local  Masters. 

209.  A  Loeal  Judffe  and  a  Tjooal  Master  who  does  iml 
l)rapti.'ie  a.s  a  Barristpr  or  Solicitor  or  take  ont  a  <prtili 
cate  entitling  Iiiin  to  practise  sball  in  all  cause.*  and 
matter.s  in  his  county  and  in  interpleader  prooewliuss 
where  the  jroods  in  respect  of  which  interpleader  is 
souRht  are  situate  in  his  county,  have  concurrent  .iuii.^^- 
diction  with,  and  the  same  power  and  authoritv,  as  tlif 
^f.•^ster  in  Chamher.s  at  Toronto.    C.R.  4.5. 

See  notes  to  Bulcj  207  and  208. 

Tlip  Jurisdiction  of  a  Local  Judge  In  Chambers  Is  made  coelten 
Mve  with  that  of  a  Judge  of  the  High  Court  In  all  cases  within  tlie 
provisions  of  Rule  210. 
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LOCAL  MASTKHts  .*ND  LOCAL  Jl'DGES.  ( 

Tla  JorlKllctloii  of  Local  Judges,  iind  Local  MaMera.  under  tbls  BuU  Jio. 
Rule,  is  limited  to  cauBU  and  mattei^  in  their  respective  counties, 
viHereai  the  Juriidiction  of  the  Master  in  Chamhers  is  Provincial. 

Tile  power  of  the  Local  Judges  is  extended  liy  the  following  «ulf, 
subject  to  the  conditions,  and  exceptions,  therein  mentioned,  to  mat- 
im  whlc*.  In  Toronto,  can  only  he  heard  before  a  Judge  In  Court, 
ud  also  In  certain  cases  to  matters  which  In  Toronto  can  only  he 
heard  by  a  Judge  in  CbamberB. 

All  orders  for  payment  of  money  out  of  Court  or  dispensing  with 
l»i.-«ient  of  money  into  Court  by  a  Local  Judge  or  Local  Master,  under 
tills  Bate,  must  be  approved  by  a  Judge  before  being  acted  on:  Kutn 


210.— (1)  A  Local  Judge  shall,  in  actions  brought  and 
proceedings  taken  in  his  county,  possess  the  like  powers 
as  a  Judge  sitting  in  Court  or  Chambers  with  regard 
to;— 

(a)  Motions  for  judgment  in  undefended  actions; 
(6)  Motions  to  appoint  receivers  after  judgment  by 

way  of  equitable  execution; 
(c)  Applications  for  leave  to  serve  short  notice  of 
a  motion  to  be  made  before  a  Judge  sitting  in 
Court  or  Chambers. 
And  where  the  solicitors  for  all  parties  reside  in  his 
county  or  agree  that  the  same  shall  be  heard  before  him 
any  motion  or  application  except 

i.  Applications  for  taxed  or  increased  costs  under  Rule  ' 
653. 

ii.  Motions  for  injunction,  save  as  pro\'ided  in  Rule 

ill.  Motions  to  strike  out  a  jury  notice  save  for  irregu- 
larity. 

(2)  Where  an  infant  or  lunatic  or  person  of  unsound  ' 
mind  is  concerned  the  powers  conferred  bv  this  Rule 
shall  not  be  exercised  without  the  consent  of  the  Official 
(rtiardian,  or  of  the  committee  or  guardian  of  or  the  per- 
son authorized  to  net  on  behalf  oif  the  lunatic  or  person 
of  im.sound  mind.    C.R. -17.    Amended. 

since  this  Fule  a  lyjcal  Judge  has  no  power  to  hear  a  motion  to 
tontlniie  an  Injunction  until  the  trial,  except  by  consent  ae  provided 
>>  Kiilc  211:  see  formerly  nouaall  v.  Hutton,  19  C.  I»  T.  190;  3.i 
'-■  L.  J.  36S. 

C.  R.  47.  excepted  from  the  matters  which  a  Loral  Judge  may  dis- 
l»>e  of  "trials  ot  actions."    This  exception  though  omitted  from  this 
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RULES  OF  COURT. 

«i|/«.   1.   probably   still   an  nxceptlan   tnm  bli   jurlrtictlon    as  nn, 
being  a     a  motion  or  application  ■  wltbla  tbe  meaning  o(  thi,  1,7 

r  J,"!",^"/'**'';"?  T'""^  ^  """  ""^  ""  •"  0"^  oxerclsea  b,  . 
Loca  Judge:  (.)  where  tb.  Killclto™  for  all  partlee  reside  in  hi 
county,  or  (1.)  where  the  wlicltor.  tor  all  partly  agree  that  be  ,b. 
iTn?";  ""If''"""'  •"«««  '■>  "o*"  =•>«  to  the  proviso,  tb.t  i,  .  " 
lafant  lunatic,  or  p«nH,n  at  unsound  mind.  U  concerned,  the  omcl. 

.una«c.'ornor  "''"""'   """""  "'   "  •"'"«  '"  ""^   ""-"»' 

Subject  to  theae  quallBoatlona  a  Local  Judge  baa  tbe  like  jun, 

2  O   W.  N.  u's  "■  «"^'«™^  '"O"'*"'  "■  ^•'"*»'  0"»™'c,   'v 

Where  tbe  solicitors  do  not  reside  In  tbe  county  of  tbe  I.oisl  Jndie 
or  do  not  consent  to  bl.  acting,  be  ha,  no  Jurisdiction-  HT«tfonT  ,' 
Aic*«,.o„,  5  O.  W.  H.  646,  and  he  has  no  power  to  maic  an  order 

be  fact  that  they  have  been  notlfled  and  do  not  attend,  and  ol,je,  ■ 
8  not  sumclent  to  give  blm  Jurisdiction;  an  order  for  the  r.pr,«„u. 

CAudolm  V.  Herkimer.  19  0.  L.  R.  600. 

Cou«'  iT^f  """t"  ""  ?v^"'  ^""^^  ""■  '"''°'^°'  <"  "O""-  «"•  " 
«?S,  .  i  r",','."*  """  ""  ''°'^''"  ■"  °"'"<'l'  l"'"  Court,  are 
act^d  on  """'  ■*  '■""'°'"'  "^  »  •"""o  "'■'"'    """« 

211.— (1)  A  Local  Judge  may  in  cases  of  emergeiitv 
grant  an  ex-parte  injunction  in  any  action  broiiglit  in 
his  county  upon  proof  to  his  satisfaction  that  the  delav 
required  for  an  application  to  a  Judge  is  likely  to  involve 
a  failure  of  justice,  but  such  injunction  shall  not  be  fur 
a  lonRcr  period  than  eight  days. 

(2)  If  all  parties  interested  consent,  the  Local  Judge 
may  hear  any  motion  to  continue,  vary  or  dissolve  the 
injunction.    C.U.  46,  amended. 

Sc,ln„     H  ■;!'  K  ""'  ""'' '"'  '"«  "«>'  •«  ""«'«  toVobtlnue  the  ssid 

^cU^J^  "■;    '  "'"  ""  °"""»^>'  '"  "^"  "■"'  ">e  xllltlon  "'  ->"■' 

H,^!^^  Ti!"'}  "°°"°'  '°  »°  "'enolon  of  the  Injunction  beyond  tbe 
\Z1,  Ijf  „  '.':  .^'"^  "  """'"■  ""i-ortlon  Is  granted  by  . 
ontinif.  if  J,  ""'  "'»»y«  l"^  "ivlsable  to  bring  on  any  motion  to 
continue  It  before  the  expiration  of  the  alght  days,  unless  there  l»  . 

212.  Motions  for  partition  or  administration  mav  be 
made  before  a  Judge  in  Chambers  or  the  local  Judge  of 
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the  County  where  the  land  (or  if  more  than  one  parcel,  """si'- 
any  parcel)  is  situate  or  the  testator  or  intestate  died 
C.K.  956. 

This  covfM  only  part  of  C.  R.  1156,  the  other  provlBlons  of  th  .t  Rule 
are  embraced  In  Rule  615,  post. 

On  retercnre  to  I'lat  Hule  11  will  be  seen  that  only  motlona  tor 
pirtltlon  on  behalf  of  adult  parties  are  authorlied.  It  any  Infant  la 
Inlerestpd,  he  must  be  made  a  defendant.— if  partition  Is  sought  by  an 
Infant:  9co  Hulc  61G. 

As  to  the  persons  entitled  to  make  summary  application  for  ad- 
ministration:  see  Rule»  608,  610. 

in  applications  for  partition,  or  administration,  any  local  Judge  In 
whose  county  the  land,  or  some  part  of  the  land  in  question  Is  sit- 
uate or  m  whose  county  the  testator  or  Intestate  died,  has  jurladic- 
tion,  therefore  where  the  estate  consists  entirely  o(  personalty  and  no 
land  Is  in  question;  the  only  Ijocal  Judge  who  would  have  jurisdic- 
tion would  be  the  Judge  of  the  county  in  which  the  testator  or  in- 
testate died. 

Motions  under  this  Rule  are  to  be  by  originating  notice:  aee  Kul«« 
808,  615. 


General  Provisions  as  to  Motions. 

213.  Any  application  in  an  action  or  proceeding  sliail  Appiu.tion 
be  made  by  motion,  and  notice  of  the  motion  shall  be  J"*""'" h» 
given  to  all  parties  affected  by  the  order  sought.  C.R.  '""°"°°- 
.Ijr)  and  356.    Amended. 

See  Eng.   (1883),  RR.  696,  697. 

A  notice  of  motion  for  attachment  slating  that  the  Court  would 
be  moved  at  He  Royal  Court!  of  Jmtice  was  held  sufflclent  •  Petty  v 
Doniel,  34  Ch.  D.  172. 

Where  a  motion  has  been  made  and  refused,  it  cannot  be  renewed 
as  a  general  thing  without  leave:  Re^na  v.  Richardlon,  13  P.  R.  303: 
Ufa.  V.  Hayor  a/  Bodmin.  8  T.  I..  R.  553;  but  see  Payne  v.  Newberry.  13 
P.  R.  392,  where  the  motion  when  first  made  was  held  to  be  technically 
irregular;  formerly  a  motion  tor  a  hateas  corpus  was  an  exception; 
but  see  now  Re  Ball,  8  Ont.  App.  135;  but  where  an  Interlocutory  mo- 
tion Is  refused  on  a  ground  which  is  Bul)sequently  removed  by  an 
amendment  of  the  proceedings,  a  second  motion  for  the  same  pur- 
pose may  be  made,  and  the  doctrine  of  res  judicata  will  not  apply: 
see  Domhcy  rf  Son  v.  Play/air,  1897,  1  Q.  B.  36S;  75  L.  T.  676. 

The  Court  may,  under  Rules  89,  215,  216,  dispense  with  service  of  a 
notice  of  motion. 

Where  the  notice  of  motion  Is  the  first  proceeding  In  a  cause,  or 
is  to  be  served  on  a  defendant  who  hus  not  appeared,  or  the  motion 
relates  to  the  liberty  of  the  person,  e.g..  n  motion  to  commit  for  con- 
tempt. It  should,  as  a  general  rule.  b»  Ti-.-sonaliy  served. 
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RULES  or  COUBT. 

TheBB   Tfulc,   unles,  otherwise  exureued,   merely   reliite   to  n.i, 
proceeding,  and  oon.eguently  Hule,  215,  2,S,  do  not'exttd  „;„ 
to  proceedings  for,  or  In  rgl.tlon  to,  the  <,u.»hlng  of  convlrHo, , 
orders  In  criminal   proceeding..  convictions  or 

In  m()»t  caae.  where  a  .ultor  la  proaecutlng  proceedlngi  In  person 

motto"  1  '?b  '°  *"  """  "  ""'"■'  '"  ="■"»■•'  ■>'  "  ->■>»"•  '0°  to 
mo   on  m  the  course  of  such  proceeding,;  there  are,  ho   ever     „Z 
motions  which  the  Court  will  not  entertain  unless  made  hy    o',,^ 
e^,„  a  motion  for  a  prerogative  mandamus:  £x  p.  Wallac.  ,9o:    .  kI,' 

for  a  contrary  practice;  so  also  In  the  case  of  complaints  ae,,rt 

Aa  to  motions  by  way  of  appeal :  see  iiule  218.    ~ 

en.meT{!,''he''he.''rd't»^'°,«,  l"'  ""'/'■  ""  ""^  "•"  ""  '«""'™'"  "' 
entitled  to  he  heard,  may  still  he  made  ex  parte:  Re  Cllv  ot  Toronto 
LmiJn-  Lone  ArSUroHoa,  13  P.  R.  166  Joronlo. 

afih^^cr.irnS^ts'r^^^jvr^-i'rie'^ 

hy-lft^lZld'V*™!^  ,"'"",":-*  °'°"°"   "■  '"'»"'   »  "■""'^fP*' 

:^™rg-:.arrHd'"'  r  ^^- ^™-'-  -  -  -^'- 
Qua^r;u"cS'h;"w^°'!.":'"'^■'''T"'"""« "» ^™"™"°"  •» 

to  Intervene  and  ™n,„       It      '^'""  Interested  may  he  authorized 

on  gWIng  him  nrooer    1/      ,."  '"■°«^'"°8»   '°   "■»  applicant's  name, 

n  giving  him  proper  Indemnity  as  to  costs:  Re  mtz  *  Sew  Ilamlurg. 


-i'.-^c.>:,t\rs"",.'° "'  '°"°"'^  °"  «-^ "»"-- 


see   rfte 


be  rirw°e°d  t'o'ln'r"'  ""  ™P»°'-""S  "  "J-'aw  »hlch  is  attaoke.l  ■„», 
mltUn7w  be  Hz  ™,  "  °'°"''°  '°  O™'"'  ^  'he  'crm,  of  .ub 

•'  w'h"?e"u  "n^n"""  '"'^«' •'  """^  °'  M.a«u-C.  R.  334  provided; 
Li.-  afip.j.r.tffitnt,  Liiijnot  be  made,  or  oiigiu 
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10  be  dlipemeU   with,  such  service  may   be  dispensed   with,   or  anyBaU213. 

HibMltutid  service,   or  notice,   by   advertlsemenl.  or    otherwise,  may 

be  ordered;"  but  that  Ilulr  has  not  been  continued;   and  It  may  be 

a  (luestlcn  whether  the  power  to   dispense  with   service  of  a  notice  Dl.p,n.in« 

of  motion  any  longer   exisu:    by   analogy   Ilule   16   would   probably  "Hb  itrvic. 

lutborlie  substitutional  service:  and  Rule  89  might  probably  authorize 

tbe  Court  proceeding  In  the  absence  of  a  party,  but  saving  hU  rights: 

bat  whether  It  could  as  In  the  case  of  Hex  v.  Wiiaml,  IJi:;.  2  K.  B. 

«>;   109  h.   T.   111.   dispense   with   service   altogether,   on    a   person 

against  whom  an  order  Is  proposed  to  be  made.  Is  by  no  means  clear  ■ 

see  Bulei  213.  214.     Kulr  216   It  will  be  observed  only  provides  tor 

making  an  Interim  order  in  such  a  case. 

If  an  order  for  subsMtuted  service  of  a  notice  of  motion  to  com- 
inll  can  be  made  at  all.  It  should  not  bo  made  except  in  a  case  where 
no  doubt  exists  as  to  the  notice  coming  to  the  knowledge  of  the 
pemon  against  whom  the  motion  is  to  be  made:  Iti-  Chatham  Harvcrlrr 
Co.  V.  Campbell.  12  P.  R.  666. 

By  analogy  to  C.  R.  334.  service  of  a  warrant  and  all  subsequent 
proceedings  In  the  Master's  Offlce  upon  certain  absent  defendants 
»a»  dispensed  with,  other  defendants  In  the  same  interest  being  repre- 
sented: Smith  V.  Uomton,  l,i  P.  R.  18;  but  It  would  seem  that  a  Master, 
guH  Master,  had  no  jurisdiction  under  that  Itule  to  order  substitutional 
service  of  proceedings  In  his  Offlce;  though  possibly  Masters  may  now 
make  such  orders  under  their  jurisdiction  In  Chambers  under  Rules 
m.  433:  see  Itc  Hunei:  Bodgint  v,  Andrnct,  19  P.  R.  217. 

Where  It  was  not  shewn  that  defendant  could  not  bo  served,  the 
Court  refused  to  dispense  with  service  of  notice  of  motion  tor  judg, 
ment  for  default  of  defence:  Dominion  Bank  v.  Doddridge,  12  P.  R.  655. 
But  if  a  defendant  has  not  appeared:  see  Rule  35;  and  BurHtt  v 
UitTiock,  9  P.  R.  191. 

By  the  Common  Law  no  judgment  could  bj  given  against  a  deten- 
ilant  until  he  had  appeared;  but  modern  legislation  has  enabled  the 
Court  to  adjudicate  notwithstanding  a  defendant  does  not  appear. 
By  the  Common  Law  a  defendant  could  not  he  required  to  appear  except 
by  writ  of  .summons  Issued  in  the  King's  name,  modern  legislation 
bus  authorized  the  Court  to  exercise  jurisdiction  upon  notice  of  motion 
without  any  writ  being  Issued:  Rule.  10. 

Prior  to  The  Judicature  Act.  notices  of  motion  were  unknown  in 
common  Law  and  in  chancery  could  only  he  served  after  bill  flied. 
in  Chancery  the  subpoena  to  appear  and  answer,  originally  necesaarv 
bad  been  dispensed  with,  and  a  notice  substituted. 

It  would  seem  that,  except  as  altered  by  the  Rules,  or  Statutes,  the 
principles  on  which  the  ancient  practice  was  based  would  continue 
operative. 

By  c.  R.  361.  it  was  provided: 
"The  plalutllt  may.  without  leave,  serve  a  notice  of  motion  for  an  Swrte. 
inlunctlon.  and  may.  by  leave  of  the  Court  or  a  Judge  to  be  obtained  "''"yit 
fi  pork-,  serve  any  other  notice  of  motion  upon  any  def,.ndant  with  ?taVt"' 
oe  writ,  or  at  any  time  after  service  of  the  writ  and  before  the  time  •PP««'«nc« 
™ited  fir  appearance  of  such  defendant;   and  any  notice  of  motion 
may  be  served  on  the  plaintiff  by  any  other  party  at  any  time  after 
Mnlce  of  the  writ  upon  such  other  party  - 
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S«  Em.  (1M3)  R,  704.  Th.t  R<il«  hu  not  been  continued  and  11 
m.y  perhap.  be  open  to  doubt  how  fw  tb.  practice  thereby  authorIM 
can  now  be  continued.  •umoruM 

Ent  (IS83)  R,  662,  provided  that  notice  ot  motion  by  a  dcte„d,„, 
might  be  aenred  at  any  time  after  appearance  by  the  detendam 
C.  R.  361  made  a  dlatlnctlon  between  notices  of  motion  tor  an  in 

»r°.°^°°,l,"'  '""'  ■""'"■  °'  -""°"'  ""-'^'n*  ".«  former"."  t 
•erve*  before  appearance,  without  leave,  but  requiring  leave  tor  surt 
Krvlce  in  the  caae  of  other  notice,  of  motion.     The  Engil  h  Ru 

re  .lme''nr,?l'  T''  ""  ""  "="''  '-  "'""'  »■'""  '"  -"ve^  Mot 
the  time  limited  for  appearance,  but  the  corresponding  irUh  «.i! 
™  held  m  FrencH  v.  Cone..  17  L.  R,  Ir.  238,  not  to  apply 'to  1,1  te"l™ 

Vvhere  an  affidavit  wa.  sworn  before  the  Issue  ot  the  writ  an  in 

IrlmS  T  *""''"  "  •"•■"  °°  ""  ""^''taking  of  «unL  to  "a™ 
the  affidavit  re-.worn  and  Died:  Omn  v.  Prior,  W.  N.  1886.  50. 

tnder  the  Eng.  (1883)  H.  704,  it  was  Intimated  that  leave  to  serve 
notice  of  motion  with  the  writ  could  not  be  given  where  the  Hpf™ 

Jfonito^a  rf  .V  w  ,^d  Co.  Corporation  v.  ^IJan,  1893,  3  Ch  43' 
'ed  ,u„re  in  Ont,.  a«d  see  Hrrs^y  v.  y„„„„.  w.  N.  1894.  1«  wher.  l,a,; 
was  given,  without  prejudice  to  -hat  might  arise  then»tter 

Where  leave  is  given,  tha«  iaet  should  b.    stated  to  the  noti™  „r 
motion.  Daj.on  v.  B,-..on.  22  <.•».  D.  504,  an.  see  noJl  fo,,".!"  „ 

f';;,r,°?S9^!3=X'4'o"':'''65rT:^454.''^^""'""'  •"'-^''    '»- 

.o£r^ -^:- ^sirr^  !^-:rt:,  T -^- 

by  «„  ,  "Vev  »,^  i°^'  C""'  «»a  are  not  intended  to  be  alfe..^ 
oy  Kill'  ..     ihey  are  to  be  found,  supra,  p.  140. 

ETid.i...  on  Mo«oiu.-See  Kulcs  226-230,  and  notes. 

t,et^''t\?not°lJ^','''"''  'V"""""  °'  »  """^  <"  ■°»"°"  ""«  -  1"^" 
oeiore  the  notice  is  served:  Mule  298.     Affidavits  in  answrr  t,.   ,  mn 

tne  day  before,  as  was  formerly  the  practice  in  Chancery. 
t.,nl\7^  a  party  obtained  an  enlargement  oii  terms,  t(J««i..  alB.lavit.- 
affldavlts:   Camplell  v.  ■Vnrtin,  ]i   p.  r.  5<,<i 

alf,rt1,vr''m  H°,  "  ,"'°"°°  "'"*■  '■""'"  '"  »"'"">"  «'  "''^  "«n  •  -.  ">• 
76  I.  t!  8TO       ■'         '"""""-"'^  '''•  ■""Wtson  rf  Jon«,  1S97.  2  l      :|4; 

As  to  proof  of  servi,.,    where  the  opposite  party  docs  not  ,ij)n.   - 
see  Scor  V.  Wess,  2G  n,.  n.  84.  and  lote  to  ftuTe  as. 

thaf  "n"?,.'"^  ',!,"."'  °°*  *  '"*»•■  -  A  notice  of  motion,  other 
given  bv  ,  ,^^1"  rW""""  proceedings,  can  ordjnarllv  onlv  be 
gHen  by  „  party:   Rr  Kmg„,.  35  Sol,  .7o,.r.  166-   h„t»e.  ,),.,  ™„..,1 
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prorUloiu  of  Rule,  368  and  »M.    An  application  bj  a  paraon  not  a  ■.to.iu 
pirtr  wia  tomnlr  uaoally  made  bjr  petition;  but  now.  lemblt  It  ilutuld     "'• 
be  by  originating  notice:  see  Rule  10, 

L«ctk  of  llatlM.— See  notes  to  Bulei  215  and  1 84. 

214.  If  on  the  hearing  of  a  motion  it  appears  tliat  any  wi,.,.„,„. 
person  to  whom  notice  has  not  been  given  ought  to  have  ^l'""^' 
had  notice,  the  Court  may  either  dismiss  the  motion  or  °°  "'" 
adjourn  the  liearinx  thereof  in  order  that  notice  mav  be 
given.    C.B.  3m. 

216.— (1)  Kxcept  where  otherwise  expressly  provided  tw...,., 
unless  leave  is  given  there  shall  be  at  least  2  days  be-  'HSL. 
tween  the  service  of  a  notice  of  motion  in  an  action  and 
the  day  for  hearing. 

(2)  Unless  leave  is  given  there  shall  be  at  least  7 
days  between  the  aer\-ice  of  an  originating  notice  and  the 
day  for  hearing.    C.E.  348.    Amended. 

See  Eng.   (1813)  R.  701. 


'•~"*'  loaat."    The  day  of  service  and  day  of  retnrn  of   ■cie.r 
the  motion  are  both  to  be  excluded:  see  Hule  173  (2).    Holidays  are  Jw."  bow 
alio  to  be  excluded:  Rule  172;  and  for  the  days  on  which  the  offlces  ""i"""'' 
are  closed:  see  Jud.  Act,  s.  8S,  npra,  p.  273. 

Motions  for  Jndgment  are  held  to  be  within  this  Rule:  Panont  v.  k„,u,  „, 
.ToTTM.  I  ca.  D,  694:   Pearce  »,  Srickett.  W,   N.  1876,  109  ■   Jfarllna  motion 
V.  Hiney.  JO  p.  R.  368.  and  note  to  Rule  222. 

A  notice  of  motion  need   not  state  under  what  Rule  the  party 
proposes  to  move:  Re  Barker's  fjstatt'.  10  Ch.  D.  165.6. 

Wbere  a  motion  Is  made  by  leave  of  the  Court  or  a  Judge,  the  wh,n  si„n 
notice  Bhoold  ■«  state,  otherwise  It  Is  Irregular:  Hill  v.  RimeJI  8  '>■  ''•">■ 
Sim.  632.  The  Court  should  also  be  Informed  of  the  fact  on  the 
relurn  ot  the  motion;  but  the  Court  has  a  discretion  to  disregard  the 
irregularity:  Dawion  v.  Beeson.  22  Ch.  D.  604.  Under  Rule  184 
affldavits  were  allowed  to  be  re«d,  though  not  served  until  after  the 
notlc>-  (If  motion:  K,-  Wyggistoii  Hospital  v.  Stevenson.  3.1  W.  R.  :•:,<. 
So,  where,  without  leave,  a  motion  Is  made  returnable  on  a  dav  on 
"-hlch  the  Court  does  not  sit:  Armstrong  v.  Caylrti.  13  Or.  .''■.".S,  or  In 
*_^"t'on:  AfonHin  v  Kagen,.  34  W.  R.  592;  5.'i  L.  T.  121;  5r>  L.  J.  Q.  B. 
3"T:  or  the  notlco  Is  too  short:  DauXmey  v.  Bhuttlewortli.  1  Ex,  D. 
53;  Ueykin  v.  Valcmaii.  2:,  \v.  R.  294.  It  Is  irregular:  but  the  Court 
may  disregard  the  irregularity:  see  'n'miams  v.  Di-  Boiiirillc.  17  Q. 
II.  D.  ISd;  ftirrrst  V.  D.jrics.  26  W.  R.  .ISI,  and  Re  Coulloit.  Hamltng  v. 
Uliott,  34  Cb.  n    22:  r>C  L,  T.  464. 

Dbjection  to  a  notice  of  appeal,  as  being   short,    was    considered  w.iv.r  of 
lived  by  appearing  on   the   appeal:    Re   Meltae.    Forster   v,  Daviea,  '"eKulariiy. 
•      ii   n.  19;  and  by  oblainiiig  an  enlnrgement  of  flip  motion,  and  de- 
manillTig  alBdavlts:  Re  Farlinger  ■«  Morrislurg.  9  C.  I,.  T.  109. 
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Coita,  wb«B 
partj  gi*la« 
noU««  dofn 
not   Kpprftr. 


AfldAvit  of 
■•nin. 


When  not^M 


*fc»n  party 
KPP«»ra  nn- 
necesgarily. 

Wh^rn    Court 
liM   no 
jurlBdiction. 
Tender  of 
95  eoits  to 
fortnol  re- 
■pondenta. 


BVLIS  OF  OOUBT. 

But  appnranca  on  a  motion  to  commit.  In  oM»r  to  take  in  „^ 
«tion  that  Ih.  ..nrlc  I.  Irrogular,  I.  not  a  w.l«r  o.  tb.  .,p.,^u^ 
Ity:   Mander  v.  fttlcke.  1891.  3  Ch.  488;   Hi  L.  T.  «4.  ""»"'•'• 

.  ^a"!. "^i'"  °.'  °'°"°°  ""  ■""  '«"'  «"•■>  ">  "uaclent  time  o.ln, 
to  a  don*  M,  ml.tak..  th.  Court  mar.  In  lU  dlKretlon,  Slow  hJ 
party  In  default  to  .hew  tbe  reawn  ot  the  ml.take  by  alBtluvIl   IT, 

cl)    M  W.T'tM.'"  ""  ■"""  °°  *  "'"  """    *""*  '■  "•""'I'"""  '" 

,„  !?  "'!!!^""  "■  ""  «»•"»'"'•  "  «•  B.  D.  180.  noUoo  tor  a  day  o„t 
In  the  •  ttln»i  waa  amended  by  luertlng  the  proper  day,  the  cue 
apparently  having  been  entered  by  the  Clerk  In  the  ll.t  ot  oppa,^ 
motion,  for  the  Br.t  day  ot  the  .Itting,.  Th.  notice  wa.  heTS 
nut  he  amendment  wa.  allowed,  the  amount  In  question  belni:  i-^.' 
1..  ullm  V.  «oper..  ..pro,  p.  677,  the  Court  thought  It  best  for  tL 
,,:  •  "  "'"■  J°  ^™"  »»  ""Mhlment,  the  amount  being  .mall:  s.-e 
"  '^aln.  V.  De  Botnvllle.  34  W.  R.  702, 

A»  to  the  caw  ot  a  motion  against  a  defendant  who  haa  fallid  to 
appear  In  the  action,  or  who  hrs  given  no  addreet  tor  .ervlce  or  has 
ceaa«l  to  have  a  aolldtor :  lee  note  to  Rule  200, 

Where  the  party  who  haa  given  notice  ot  motion  (all.  to  appear 
the  party  served  and  appearing  Is  entitled  to  an  order  tor  hi.  cost,' 
on  ailsg  an  alBdavlt  proving  ...rvlce  ot  the  notice:  Bern  v  Kjr  (n,„», 

I'V^ufu  V"-.^-  ?■  "•  """■  "■  ^™"™*.  "  P.  R.  30«:  ,>.n,.\ 
vBtilin,  11  Gr,  84:  In  the  ca«,  of  motion,  njqulred  to  be  set  ,ta,n 
•jwla    provision  for  such  an  event  Is  made:  Me  Raft  sso.    tve,,  „, 

!?»Ii  i^'b""**'  *'"  '"  '"*  "  ""  ""•  "'  "■«  abandonment,  .ere 
allowed  In  namaoK  v.  Leulntr,  16  Ch.  D.  sr.S. 

.n.T.^l''  '''"'  ■""""'""■''  •<■■'•  "■"^'■e  an  order  I,  made  In  default  ot 
IT^  °''  V"™"""'  »*»  '»"»"  PractK^  I.  ,tm  1,  force,  and  It  I, 
still   necMttry   to   produce   an   alHdavlt   ol   ..rvtce   to   the   Registrar 

In  time  to  draw  up  the  order:  Sccitr  v.  Wt^J,  24  i%  D  S4'  Jon,,  v 
B«;fl,olo».«,,  w.  N,  188,,,  ,0,,    He  Rcicr.  jin^  v    Bar.^Jio«  ^  , - 

t«  IIISL''?"'  °.'  "'°"°"  "  '"""''■  ""  Wrty  serve.;  not  belt«  bound 
not'  L    ;    l       't^""  """  """^  '"  '  "">'  "'"■  "^  ">«  sI'tlDS-  i= 

it^^^e'nT'za^T^rcrT  '■'-™-<' « "■«  -"»-  -- 

«.rt°H  'l?'  ""?  "'  "■  """"^  *"''  "I"'™"'  """■8''  unnecessarllr 
served,  and  merely  to  ask  costs,  and  of  one  who  api.ears  ,a«  Umet 
an  order  would  be  made  agalnat  him:  see  L,.-o,  v.  frL.r,  l> Tr  "s 

haa*no't°,.,T^r„"""  *'"  "*  *""""•  *""'  ""  ^ourt  decides  that  It 
naa  no  juhMllctlon:  see  jupra.  p.  241. 

or  limT  '^'^"■."^''  '°™'"  """^^  ""«•"•  *""  «  nolK-''  "'  "'""O". 
sirnv  ,1.;         ,?     ""  "^  ""'  """•  '""i  "  '"^y  ^PI-"""  ■""""«• 

Jtontei  ,„  ,H^  ■  °-  '"■  "  ''■  ""■  «»■  ""t  "■"  P^vlsi.n  has  be™ 
dropped  In  the  present  Rales. 

arv*'^!lHlIl.*T°^f* """"«  MoU.«.-The»e  ar..  an  exception  to  ordin 
ary  notices  of  motion,  and  whether  made  returnable  In  Cbamb.Ts  or 
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la  Court  muit  be  cinn  leven  day>  before  tbe  return  In  wblch  holldayi  Bib  SIC. 
>ra  to  be  reckoned,   unlew  ipeclel   leave   la  llr»l  obtained   to  eerve 
1  ihorter  notice:  lee  Hula  172.    Tbe  leven  dnya  are  to  be  rerkoned 
HdmlTe  of  tbe  day  of  lervlce,  but  Inclualve  ol  tbe  dar  en  wblcb  tbe 
motion  It  returnable;  Nule  173  (1). 

Avfeab  ta  tke  AvpelUte  DIelitra.— A  notice  ot  motion  by  way 
of  appeal  from  a  Judiment  at  a  trUl  tn  tbe  Appellate  DIrlalon  1>  alio 
in  exception  to  the  ordinary  notice  of  motion,  aiul  must  be  eeven  daya: 
Rale  <91.    Two  daya'  notice  ot  motion  In  other  a|.peala  la  euacient' 

Rule  492. 

Ketlaaa  ta  Qmaak  CamTietlou.— Motions  ot  thli  kind  must  be 
made  on  alx  daya'  notice:  see  Jud.  Act,  e.  C3,  lapro,  pj..  140,  223. 

216.  If  satisfied  that  the  delay  necessary  to  give  notice  "i"" 
of  motion  might  entail  serious  mischief,  the  Court  luav  U""'^ 
make  an  "  'erim  order  ex  parte.    C.B.  357.  '    '  "**'' 

See  Eng.  (1SS3)   R.  6»8. 

As  to  what  motlona  are  vx  parte:  are  Dan.  Pr.  5th  ed..  1441.  1609; 
jDd  see  KM(t's  376,  4Sfi. 

Where  the  opposite  party  though  not  served  with  a  notice  ot  motion 
neverlhelcsB  appeara  upon  the  motion,  be  Is  entitled  to  be  beard,  and 
the  motion  should  not.  In  that  case,  be  entertained  ex  parte-  Ueheoi 
V.  .VoJIc.  24  Ont.  App.  459. 

No  order  of  any  moment  should  be  made  ex  parte  except  In  a  caae 
ot  emergency:  TAomos  ».  xtorty,  11  p.  R.  417.  An  ex  parte  order 
Is  always  taken  at  the  peril  o^  tbe  party,  and  Is  liable  to  be  moved 
asalnst.  It  Improperly  made,  or  It  material  facts  are  suppressed  on 
the  hearing  ot  It:  sturgeon  v.  Hooker.  1  De  Q.  4  S.  484;  Re  Oeiye. 
15  Bear.  254:  Corturight  v.  Hincfs,  3  Ont.  384;  Hvnrs  v.  Fiaher,  4 
Ont,  60;  Hep.  o/  Peru  v.  Drey/us.  55  L.  T.  802;  Sehmltten  v.  Paulks. 
W.  N  1893,  84;  Re  MrVarthy,  Pcplcr  i  Co.,  16  P.  R.  281;  Re  Collver 
eh:.  Co.,  81  L.  T.  110. 

A  party  moving  ex  parte  must  make  a  frank  disclosure  of  all  ma- 
terial facts;  bis  omission  to  do  so  may  entitle  the  opposite  party  to 
have  any  order  made  on  his  application  set  aside  with  costs:  see 
Collins  \.  YorHi  Brilis?!  ,f  .W.  7.  Co..  1894.  3  Th.  22S:  Reputlic  ol  Peru  v. 
Drrj/w,  6:,  L.  T.  802;  In  re  Btirland,  Burlani  v.  Broxburn  Oil  Co..  41 
Ch.  D.  n42:  Atkinson  v.  Piiiiiplon,  6  O.  U  H.  me-  ,Wclr  v.  Cameron'  18 
P  R  484. 

Motions  for  leave  to  appeal  troji  a  report:  Hamilton  v.  Twerd.  9 
P  R.  448;  to  stay  execution:  Grand  rrunlt  Ry.  Co.  v.  Ont.  cf  Quebec 
Hy.  Co.,  9  P.  R.  420;  to  dismiss  an  abandoned  appeal:  Ormerod  v. 
Blrmdalr,  54  I,.  T.  343;  or  under  Rule  271;  Uoocy  v.  antiert,  12  P. 
R.  114.  118,  should  not  be  made  rx  parte. 

-V  motion  for  leave  to  effect  substituted  service  of  a  notice  of  motion 
is  ex  parte:  Hamilton  v.  Davles.  W.  N.  1880,  82. 

An  ex  parte  order  for  the  examination  of  a  witness  dangerously 
III  was  upheld  as  being  In  accordance  with  the  former  Chancery 
praffiic:  Bak.r  v.  .laekton.  10  P.  R.  024. 

Where  the  party  luoving  does  not  appear,  the  motion  is  called  an 
abandon*M  motion.    Aa  ta  eoets  in  such  case:  eoe  notes  to  Rale  215. 

As  to  moving  agnlnst  ex  parte  orders:   see  Ruics  217  and  notes. 
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■I'LU  or  OUUKT. 

u  .ooa  u  poulble:   t-»,r,»  v.  Jfor.H,  a  11,.  CSJ-    Dan    IT      th  7 
1436.    An  order  m>d«  on  ■  motion  on  wblcta  *  putr  ,««.t.d  .Bpi.r'd 

procert.no  which,  though  n.^.  on  no  i«   B^r.^  .e  ,.TnroVmu^^ 

Iwni;*,  U  P.  n.  J12i  but  in  Kellu  v.  Wair    U  P   B   ««•  .-h      .^ 
K.u,ht  to  b.  .Bforcrt  br  .tfchmcn,  ««"  .i«  bTJl',".'     "  """" 

6..8.  «nd  »e  UcUm  v.  ^H™.  h  p.  r.  84.  But  proTumably  .u°h  cm 
aro  Intended  to  be  In  the  dl.rretlon  of  the  Taxing  M  er  b' t  Th 
awarding  of  .oala.  I.  a  Judld.l  function, 

217.  A  party  affected  by  an  ex  parte  order,  or  anv 
party  who  has  failed  to  appear  on  an  application  through 
accident  or  mistake,  or  insufficient  notice  of  the  applin,. 
tion,  may  move  to  rescind  or  varj-  the  order  before  tl„. 
Jndge  or  officer  who  made  tlie  same,  or  anv  .hid-e  or 
officer  having  jurisdiction,  within  four  days  fr,.,M  the 
time  wlien  tlie  order  comes  to  his  notice.    C  J{  ;!,-,.s 

ru:^rinXon.  'cr.i^i^'LTc^T  To'tttzt 

See  also  Boiile  v.  Sodfcer.  39  Ch.  D.  249. 
All  Mr  pane  orders  are  perd-olo  pefcnd,- 
to..  15  P.  R.  261.    8ce  alio  notes  to  Rule  21«. 

was  m"d'a''atte''r'r':;;',  '  ''^  "-  ■'\'"'  "  *"  '«"'  '""  -""«  »  "^l" 

CI  parte  one,  and  a  motion  agalnat  It  should  be  by  way  of  appeal 

^ur^.'ieW'Vl  "'"' '"  '""'^  •"'  "•  «■  °-  '•  «'•  '  "-'■■  ^"^  - 

£=^r  rsfs^- -^-^  -^<r  r^^r 

16  P  R   M5    ,7  p'"'«';f  ^'^O."  within  this  ff.,c;  Parker  v  i/,7;,™l». 

n.ade*:!"„lp?^':r'cLr;7;„%TB",^,"  """'  "'  •""  ""  '' 

par^y'^affr,'^".!'"!'"'""""'  "'  «  '""^™«^'>  defendant  was  held  to  b.  a 
party  affected  by  an  ex  parte  order  appointing  a  Judgment  creditor  to 


Re  McCarthy,  Pepler  d 
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bo  riMlvrr  of  derondintu  Intwnl  In  an  mtni,..  and  anolher  Mrion  lo  m, 
»»lnilnlnntDr  ml  Itlrm.  >ltbouih  lb.  (rant  of  irenrr.1  adnlnUlratlon 
•uiubMquent:  UtUm  v.  Alli„,  IK  !•   K.  IT..'.. 

■Itotj  ralltac  to  A*»<»  tknaak  AMM..t,  Miatakt.  .to."—  i- 

s«  tun  V.  iron.  H  !■.  n.  i;s:  fou«iin  i.  fn,„*,  17  p,  u  jij  ;' 

rrw»4n»  am  ItatlaB.-On  an  apiilliatlon  under  thla  Hule  a  r 
lain,  or  the  JIaatrr  In  fhamlwr.,  Iioa  pow.T  to  rnonilder  a  matter  » 
which  has  been  hrotiiht  before  him  «  parte,  and  lo  receive  additional  " 
'Video,  liotb  fur  and  aialnat  the  order  Impiached:  mi  v  Wny  14  '. 
!■  R  1:);  and  an  ix  purlc  order  ao  brouiht  up  for  reconsideration 
«i!l  not  aland  or  fall  upon  the  sulllclency  of  the  amdavlti  on  which  It 
was  mude:  ruirnf  v.  Airlh,  16  p,  R.  ]oo. 

For  the  purpose  of  a  motion  under  this  llule  to  »et  aside  a  Judgment 
obtained  by  default,  the  action  la  still  pending,  so  as  to  make  service 
of  the  Billcltor   on   the   record,   good   service;    .tfulr   v.   (luliime,    10 
I       0.  L.  R.  367. 

The  motion  to  rewind  or  vary  may  he  supported,  or  oppoaed.  hy 
mitter  not  before  the  Judge  or  officer  when  the  order  was  made  The 
motion  Is  not  an  appeal,  but  Is  a  substantive  motion,  and  the  question 
Is  not  alone  whether  'lie  order  should  have  been  made  but  whether 
having  been  made,  II  should.  In  view  of  any  chiinge  In  the  stale  of 
alfalrs,  or  position  of  the  parties,  be  rescinded :  Himland  v.  nomlnlon 
Hmk.  15  P.  R.  63;  t.„ir„,  v,  AMh.  and  Coasln,  v.  Croat,  „prG: 
(lllmn  v.  Hrern,  19  P.  u,  ]19,  143.  -  "^ 

But  the  right  of  the  party  supporting  the  order  to  go  Into  further 
evidence  will  not  prevent  the  order  from  being  set  aside  If  It  should 
appear  that  there  was  not  a  fair  disclosure  of  all  material  facts  at 
tne  time  the  order  was  obtained. 

Orders  made  from  time  lo  time  cr  parte,  renewing  a  writ  of  sum- 
mons  (thus  preventing  the  application  of  the  SInlule  of  Llmlutlons) 
»«e  rewlnded.  where  the  plaintiff  knew,  but  did  not  disclose,  that  he 
knew  where  the  defendant  could  be  served;  Jfoir  v,  Comeroa,  18  P  R 
Ki.  But  an  application  to  rescind  an  order  renewing  a  writ  of  aum- 
mons  was  refused  where  It  appeared  that  nothing  had  been  withheld 

Lr  i  °.  "'''°  ""''°  ""^  '"^"-  """  "■«  '"'  ""O  l)"^"  satlslled 
with  the  efforts  shown  to  have  been  made  to  effect  service,  though  It 
appeared  that  the  defendant  had  not  changed  his  address,  and  that  It 
might  have  been  ascertained  from  a  directory:  Canotilon  Bank  of 
lommcrn.  v.  Tennant,  5  O.  I..  R.  1)24. 

nivul!,T,  n'"  ""«  ""'■■''••I  •s;*"'"  a  non-appearing  defendant  by  a 
Divisional  Court,  under  ih..  Impression  that  he  waa  represented  on  an 
„?^  „^  "Utawiuent  application  by  such  defendant  to  vary  the  order 
or  the  Divisional  Court,  by  striking  out  the  order  for  payment  of  costs. 
«as  entertained  and  allowed:  Cousins  v.  Cron*.  17  P.  R.  34s. 

Costs  of  the  application  may  be  refused  though  It  Is  successful: 
rtctjon  V,  Oardiner,  19  p.  R.  137;  In  re  Kitson.  1911,  2  K,  B.  109. 

In  Brown  v.  Pepall.  23  O,  L.  R.  630,  It  was  held  that  an  order  pur- 
porting to  be  made  on  consent,  but  which  did  not  In  fact  follow  the 
rerms  of  the  consent.  Is  not  an  i-x  parte  order  thouBh  made  In  the 
aoaence  of  the  opposite  party,  and  could  only  be  varied  on  appeal- 
w  qurre.  If  every  order  Is  not  ex  parte  which  Is  made  In  the  pre- 

"  ot  only  one  of  the  narlics,  unless  made  wllh  the  consent  of  the 
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absent  party;  an  order  Improvldently  made  contrary  to  the  terms  ot 
a  consent  Is  not  a  consent  order,  and  appears  to  be  as  mucb  ex  partf: 
as  If  there  were  no  consent  at  alt.  If  such  an  order  could  only  be 
corrected  on  appeal,  then  affidavits  to  show  that  the  Court  had  misin- 
terpreted the  consent  would  be  Inadmissible,  which  might  In  dome  cases 
work  Injustice.. 


"""•"oi  ^^^'  •^^'^•'y  notice  of  motion  by  way  of  appeal  shall 

•ppni.         specify  the  grounds  intended  to  be  argued.    O.K.  3G3. 

C.  R.  363  only  applied  to  motions  by  way  of  appeal  from,  or  to  set 
aside  an  award.  The  present  Rule  Includes  those,  and  all  other 
motions  by  way  of  appeal. 

As  to  Irregularities:  see  Rule  219. 

STb^uild        ^^^-  ^  notice  of  motion  to  set  aside  a  proceeding  for 

in  notiu.       irregularity  shall  specify  the  irregularity  complained  of 

and  the  objections  intended  to  be  insisted  on.    C.B.  .'ilC. 

See  Eng.  (1883)  R.  1039;  Poole  v.  Poole,  2  Chy.  Ch.  379;  Conellii  v. 
Jones.  4  Chy.  Ch.  48;  O'iJeillK  v.  Jfoorc.  1  C.  L.  T.  665. 

It  may  be  sufficient  If  the  notice  refers  to  grounds  of  Irregularity 
appearing  In  the  affidavits.  Where  an  Irregularity  complained  of  was 
not  thus  specified,  the  motion  was  dismissed,  though  the  Irregularlty 
was  proved:  Dovlinion  S.  rf  I.  Co.  v.  Kilroy.  12  P.  R.  19;  see  also  Blain 
V.  aiain.  9  P.  H.  269;  and  Petty  v.  Daniel,  34  Ch.  D.  172;  Wright  v. 
Wright,  13  P.  R.  268;  and  Tamickle  v.  Boi«i,  14  P.  R.  469,  In  the  note 
to  Rule  291,  WL  re  an  Irregularity  In  an  affidavit  was  held  to  be  waived, 
objection  not  having  been  taken  as  required  by  this  Rule:  and  see 
Wood  V.  Worth,  6  O.  W.  N.  452. 

A  party  moving  against  an  irregularity  must  himself  be  regular, 
and  Is  not  entitled  to  any  indulgence:  Scoff  v.  Burnham,  3  Chy.  Ch. 
399;  Waterous  v.  Farran,  6  P.  R.  31;  Poole  v.  Poole,  2  Chy.  Ch.  379; 
Donelly  v.  Jones.  4  Chy.  Ch.  48;  he  must  move  promptly:  UiUer  v. 
Ifillcr,  9  U.  C.  L.  J.  132;  and  before  taking  a  fresh  step  In  the  action: 
Jfannini;  v.  Bireiy,  2  C.  L.  J.  331;  Lorltln  v.  Armitronff,  1  Chy.  Ch.  31; 
Hulkem  V.  Doer«;»,  61  L.  T.  429;  Fry  v.  Moore,  23  Q.  B.  D.  395;  or 
making  any  demand  respecting  the  alleged  Irregular  proceedings  which 
would  put  the  opposite  party  to  expense:  Carpenter  v.  Bomilton.  2  Chy. 
Ch.  282;  Bennett  v.  O'Jfeara,  2  Chy.  Ch.  167;  Re  Farltnger  and  Morrit- 
iurg.  9  C.  L.  T.  109;  or  he  may  be  held  to  have  waived  the  Irregularity; 
but  see  ITunt  v.  Wortfoid,  1896.  2  Ch.  224;  74  L.  T.  456,  where  .North,  J, 
refused  to  follow  Mulkem  v.  Doerks. 

Proceedings  that  arc  merely  Irregular  are  valid  until  set  aside,  but 
a  nullity  has  no  effect  whatever:  Fuller  v.  McLean,  8  P.  R.  549.  See 
also  notes  to  Rule  184. 

An  amendment  of  the  notice  of  motion  for  the  purpose  of  setting 
up  an  Irregularity,  will  not  be  allowed  after  the  time  for  remedylnf 
the  Irregularity  has  elapsed :  see  Dunlop  P.  T.  Co.  v.  ActienOeseltscliatl. 
■fc,  1902,  1  K.  B.  342;  86  U  T.  472. 

t'^S:        220.  The  Court  may  direct  anv  application  to  be  turned 
jTdm°M'      ™to  a  motion  for  judgment.    C.E.  617. 

There  Is  no  corresponding  English  J?ti/''. 


MOTION   FOR  JUDGMEXT. 
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The  Court  may  direct  a  motion  for  an  interim  receiver,  or  Injunc-  BtilMaai, 
tion,  to  be  turned  into  a  motion  for  Judgnw'nt.  where  it  is  satiafied  tliat      **^" 
there  Is  no  other  question  to  be  tried;  and  the  consent  of  parties  la  not 
neceaaary;  Merritt  v.  Niaaen,  Dlvl.  Court,  12  Dec.  1900;  King  v,  Toronto, 
per  Brltton.  J.,  29  Dec,  1902. 

See  thla  Rule  applied  In  Byrne  v.  Box,  2  C.  L.  T.  47;  but  In  Solmea 
V.  Stafford,  18  P.  R.  264  (reversing  8.  C,  16  P.  R.  78),  It  was  held  by 
the  Court  of  Appeal  that  this  Rule  could  not  be  applied  to  turn  an 
appeal  from  the  Master  In  Chambers  refusing  a  motion  under  C.  R.  603, 
into  a  motion  for  Judgment  under  this  Rule. 

The  Rule  was  applied,  with  the  consent  of  parttt-e,  un  an  appeal  to 
the  Appellate  Division  from  an  order  made  on  appeal  from  the  Master's 
report,  which,  by  consent  of  parties,  was  turned  into  a  motion  for 
Judgment  on  further  directions:  Re  Nichols  d  Hall,  26  June,  1913. 

221.  When  upon  an  application  for  an  interim  iniunc-  t-'""'*  "»•/ 

....  ,.  order  spet'i 

tion  or  upon  any  other  motion  it  appears  expedient  to  fiai  und 
direct  an  early  trial,  the  Court  may  make  such  order  as  venSr 
may  be  deemed  necessary  to  secure  an  early  hearing, 
either  at  the  place  named  for  trial  or  such  other  place  as 
may  be  convenient.    New.   See  English  Rule  657a. 

The  Eng.  Rule  referred  to  is  657  (la.).  This  Rule  virtually  permits 
the  Court  to  change  the  venue  auA  aponte  if  It  shall  appear  expedient 
so  to  do,  and  to  direct  a  trial  In  any  County  li  may  see  fit,  notwlth- 
atanding  Rule  245.  This  may  not  only  be  done  on  a  motion  for  an 
interim  injunction,  but  upon  "  any  motion."  The  Rule,  however,  will 
probably  only  be  acted  on  in  cases  where  it  appears  for  some  special 
reason  to  be  in  the  Interests  of  Justice  that  the  trial  should  be  ex- 
pedited, or  the  venue  changed. 

222.  A  party  may,  at  any  stage  of  an  action,  apply  f°,^^*J7 
for  such  judgment  or  order  as  he  may,  upon  any  admis-  motion  upon 
sions  of  fact  in  the  pleadings,  or  in  the  examination  of  in  pi Mdlnw. 
any  other  party^  be  entitled  to ;  and  it  shall  not  be  neces- 

sarj-  to  wait  for  the  determination  of  any  other  question 
between  the  parties ;  or  he  may  so  apply  where  the  only 
evidence  consists  of  documents  and  such  affidavits  as  are 
necessary  to  prove  their  execution  or  identity  without 
the  necessity  of  any  cross-examination,  or  where  infants 
are  concerned,  and  evidence  is  necessary  so  far  only  as 
they  are  concerned,  for  the  purpose  of  proving  facts 
which  are  not  disputed.    C.K.  616. 

See  Eng.  1883.  R.  376. 

fteopa  of  Rote. — The  object  of  this  Rule  ifl  to  enable  a  plaintiff  or 
defendant  to  get  summary  relief  in  the  action,  or  as  to  so  much  of  the 
action  as  there  is  no  controversy  respecting.  If  the  whole  matter  of 
ihe  action  Is  not  in  controversy,  either  party  may  be  entitled  to  move 
on  the  admission  as  to  the  part  not  in  controversy:  Thorp  v.  Holda- 
vorth,  3  Ch.  D.  at  p.  640. 
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Under  this  Rule  the  admlsslim  on  which  the  motion  Is  founded  mmt 
he  either  In  the  pleadings,  or  the  examination  ol  the  party. 

There  cannot  be  an  admission  under  this  Rule  in  the  pleadlnp 
until  both  claim  and  defence  Uurmer  v.  Davit.  23  Sol.  Jour  46") 
have  been  delivered:  UcLeod  v.  Bextmith.  n  P.  R.  606;  the  Indorse- 
ment on  a  writ  was  held  to  be  not  a  pleading  within  the  Rute-  WaVM 
V.  Jackson,  23  Ch.  D.  204,  followed  by  Boyd,  C,  in  Fell  v.  «'i»iai«j 
though  not  mentioned  In  the  report:  3  C.  L.  T.  368:  see  also  Oiltoli 
V,  Ker,  24  W.  S.  428;  and  the  reference  to  pleadlnga  In  the  Rule. 

The  admissions  must  be  clear  and  deBnlte:  Laniergan  v.  Feast  55 
L.  T.  42;  55  L.  J,  Chy.  505;  and  the  Court  will  not  under  this  Rule  or'dfr 
money  to  be  paid  into  Court  upon  an  interlocutory  application  e.xtept 
upon  a  clear  admission  that  the  party  required  to  pay  has  it  In  hand 
A'etHlle  v.  Matthewman.  1894,  3  Ch.  345;  an  admission  that  the  party 
Is  responsible  therefor  Is  not  enough:  Xulter  v.  Holland  1894  ;;  Ch 
408;  Vrompton  <f  E.  Union  Bank  v.  Burton.  1896,  2  Ch.  711-73  L  T  181- 
but  see  Re  Benson.  1899,  1  Ch.  39;  79  L.  T.  590;  but  where  '.  defendant 
admitted  that  she  held  In  her  hands  funds  of  an  Infant,  but  claimed 
a  discretionary  trust  therein,  which  was  held  not  to  be  the  fact  she 
was  ordered  to  bring  the  fund  Into  Court:  Whltewooi  v.  Whitrwooi 
19  P.  R.  183. 

Admissions  In  letters  written  by  a  trustee  before,  and  after,  action 
brought,  that  he  bas  received  trust  funds,  and  the  recital  of  that 
tact  In  the  settlement,  the  execution  of  which  by  the  trustee  has 
been  proved,  are  under  the  English  Rule  sufllclent  admissions  to 
support  an  order  for  payment  into  Court,  although  there  is  no  formal 
admission  in  the  pleadings:  Hampden  v.  WolHs,  27  Cb  D  251  ■  see 
also  Porrett  v.  WhUe.  31  Ch.  n.  52;  and  so  are  admlssloni.  in  a  letter 
by  the  defendant's  solicitor:  EHi»  v.  Allen.  1914,  1  Ch.  904;  sed  qmn 
It  tbey  would  be  sulliclent  under  this  Rule,  which  requires  the  amis- 
sion to  he  in  the  pleadings,  or  examination  of  the  parly. 

irSnIl     ,,  ,V"  °°.';"  ""•  '"'  "  '■«"'<«»">'-y  application,  when  It  has  before 

BoUoSlor       '  ^f,  ''^■■""  '»  <"'  a^unt.  look  at  all  the  facts  of  the  case,  and  use 

idmlT."io'n.°°   ,k    '"""''"™  »»  'o  disallowing  charges  to  which  the  party  making 

■'°""-     'i^";'"  '^'"■•y   -"t   entitled,   and   may   order   payment   into   Court 

of  the  sum  which  it  thus  decides  to  be  plainly  due  to  the  other  part,: 

Wanklyn  v.  Wilson.  35  Ch.  D.  180. 

.  °'''"""!'>'  '"  «'^"<">  w'»  no'  be  tried  piecemeal:  hut  where  the 
claim  of  the  plaintiff  against  the  defendants  Is  severable,  and  one 
defendant  does  not  appear,  or  does  not  deliver  a  defence,  and  another 
f^H'!V.,i  ""''  '"  "'"'^''  '"'  Pl»lntllf8  right  to  relief  Is  admitted, 
.„!„..  I'k,"'°''  '"'°""'''  '*^°'""  "■=  '"""  ""S"  tl"s  «'"'■■  ^"^ 
TwB  ,'«,?"  "''  ""'"'"■  "'  *"•«"'»  ^»<"^'  -BrtSson  V.  Smm. 
V  n  '  ,  IV  ,  '°"'  '■•  '""^'-  «  Ch-  D-  694;  see.  however,  Hornfr 
^■,.m!  ?'  ,1  'J-  •'°"''-  "*•  ■""  ""»"''  ""=  ■"<«'■'"  "Kaln^t  both 
parties  should  ordinarily  be  made  at  the  same  time-    See  also  Jckin, 

;.  H  "'■  .  •  °u  "^-  ""'■"■''  "  "'"'ement  of  defence,  purporting  to  be 
the  defence  of  a  husband  and  wife,  raised  no  defence  m  regarded  the 
husband  and  the  plaintiff  was  held  entitled  under  the  English  rules 
of  pleading  (though  It  would  be  otherwise  here  under  Rule  144)  to 
judgment  against  the  husband  as  admitting  the  plaintiff's  elate,  with- 
er. Z,,fJ°^  f"  ''««™l°a"on  of  the  case  against  the  wife.  Where 
tne  plaintiff  e  claim  against  several  defendants  Is  not  severable,  the 
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action  should  be  brought  to  a  trial  or  heariDg  asalast  all  of  them  at  Bote  8M. 
the  Bame  time:  lee  notes  to  Rule  354. 

The  Rule  Is  applicable  at  any  stage  of  the  action,  after  pleadings:  Motion  for 
McLeod  V.  Sexamith,  supra,  and  therefore  It  was  held  that  the  plain-  judicment  on 
tiff  was  entitled  to  Judgment  on  an  admiaslon  under  this  Rule,  though  anr 'Viik'.  ** 
he  bad   delivered  a  reply,  and   the   action   was   set  down   for   trial: 
Brown  V.  Pearaon,  21  Ch.  D.  716;   and  the  Rule  may  be  acted  on  at 
the  trial:    Tildealev   v.   Harper,    1    <Jb.    D.    403.      After   a    Judgment 
obtained  without  pleadings,  the  Rule  was  held  to  be  applicable  on  a 
motion  under  Rule  105  for  leave  to  Issue  execution  against  a  person 
who  bad  been  served  as  a  partner  under  a  Judgment  against  the 
firm,  the  necessary  admissions  appearing  in  an  examination  of  the 
person  upon  an  affidavit  made  by  him  on   the   motion:    Tennant  v. 
ifanAaid,  12  P.  R.  619;   but  there  is  no  power  under  this  Rule  to 
determine  summarily  the  liability  of  an  alleged  partner  who  was  not 
served  with  the  writ,  and  who  disputes  his  liability:   Standard  Banlc 
V.  Frind,  14  P.  R.  355;  and  see  S.  C.  In  appeal,  15  P.  R.  438. 

The  entering  of  a  dispute  note  under  Rule  50,  limiting  the  defence 
to  B  part  of  the  sum  claimed,  and  admitting  the  remainder,  was  held 
to  be  an  admission  under  this  Rule:  Crawford  v.  Qemmell,  1  C.  L.  T. 
117;  but  see  now  Rule  50. 

It  is  In  the  discretion  of  the  Judge  whether  to  give  relief  on  the 
motion  or  not,  and  the  Appellate  Division  will  not  review  his  discretion: 
Mellor  V.  Sidehottom,  5  Ch.  D.  342. 

On  a  plaintiff's  motion  for  judgment  where  all  the  facts  are  before  Action  m&y 
the  Court,  and  the  conclusion  is  against  the  plaintiff,  the  action,  ^»  dumitsed. 
and  not  merely  the  motion,  may  be  dismissed:  Hill  v.  Hill.  2  O.  L.  R. 
289,  541;  3  O.  L.  R.  202.  So  also  on  a  defendant's  motion,  where,  in  ap 
action  for  libel  against  a  newspaper,  It  appeared  by  the  pleadings  and 
the  admission  of  the  plaintiff  in  his  examination  for  jovery  that 
no  notin  had  been  given  as  required  by  The  Lihel  a  ilander  Act. 
(R.  S.  O.  c.  71),  s.  8,  t"  e  action  was  dismissed  with  coats:  Benner  v. 
Mail  Printing  Co..  24  O.  L.  R.  507. 

A  defendant  may  move  upon  an  admission  entitling  him  to  the 
"relief"  of  having  the  action  dismissed:  Paacoe  v,  Richards.  50  L. 
J.  Chy.  337;  44  L.  T.  87;  The  Naples,  35  W.  R.  59;  Coyle  v.  Coyle, 
19  P.  R.  97;  Herman  v.  Wilson,  32  Ont.  60. 

The  Court  acting  under  this  Rule  has  decided,  on  the  pleadings, 
the  question  whether  the  facts  set  up  by  the  defence  constituted  a 
legal  defence;  Ontario  Bank  v.  Young,  2  O.  L.  R.  761;  but  it  has 
since  been  held  that  th«>  Rule  does  not  apply  to  the  case  of  the  alleged 
InsufBciency  in  law  '  statements  of  fact  pleaded  in  the  defence: 

and  that  In  such  c:  -i  procedure  provided  by  Kutea   122  or  124 

should  be  followed:  i.    ^ards  v.  Cole,  8  O.  L.  R.  140. 

In  an  action  for  Infringement  of  a  patent,  the  defendant  admitted  Admissions 
the  Infringement  in  ten  instances,  but  denied  any  other  Infringement.  "•"■*  *>« 
On  a  motion  for  Judgment  on  the  pleadings  the  plaintiff  was  held  pipaded. 
bound  to  take  the  denial  as  well  as  the  admissions,  and  was  entitled 
to  an  Inquiry  as  to  damages  limited  to  the  ten  Instances  admitted: 
United  Telephone  Co.  v.  Donahue,  31  Ch.  D.  339. 

An  admission  by  defence  must  be  taken  just  as  It  is  pleaded: 
bemorest  v.  Midland  Ry.  Co..  10  P.  R.  640.  Thus  in  an  action  on  a  policy 
of  Insurance  for  £1,000.  a  defence  that  on  an  apportionment  of  the  loss 
under  a  certain  condition  in  the  policy,   tbe  defendants  were  liable 
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Batons.  for  «2  only,  wa«  let  up.  The  plalntlSn  were  not  allowed  to  have 
Judgment  tor  this,  and  proceed  tor  more;  the  defendanM'  contention 
being  that  the  admission  was,  that  £62  was  due  as  the  result  of  an 
entire  defence  shewing  that  no  more  was  due:  Amtrcua  v  Patriotic 
Auurance  Co..  18  L.  R.  Ir.  116:  and  see  flarrie  v.  roronfo  J,  y  p  r» 
11  O.  L,  H.  48.  "i  "■  r.  to, 

'  I'X  The  statement  of  one  partner  on  his  examination  (In  a  suit  against 
the  firm),  as  to  transactions  which  occurred  during  the  partnership 
binds  all  the  partners,  unless  they  seek  by  examination  of  some  of 
thsmselves  to  contradict  or  qualify  the  statements  of  the  partner 
whose  evidence  they  object  to:  Taylor  y.  Coo*  <e  Co.,  11  p.  R,  60. 

In  a  foreclosure  action,  the  statement  of  defence  craved  leave  to 
refer  to  deeds  mentioned  In  the  statement  of  claim,  and,  save  as  by 
such  deeds  when  produced  ahouid  appear,  the  defence  did  not  admit 
that  they  were  to  the  effect  mentioned  In  the  statement  of  claim 
Upon  motion  for  Judgment  under  this  «ule,  the  deeds  being  produced 
It  was  held  that  there  was  a  sufOclent  admission  of  the  execution  of 
the  deeds,  as  they  appeared  to  be  of  the  dates,  and  made  between 
the  parties,  mentioned  In  the  statement  of  claim:  Barnard  v  WielaM 
W.  N.  1882,  103;  30  W.  R.  947. 

Judgment  for  possession  was  given  against  a  mortgagor  who 
admitted  the  mortgage  and  default  simply:  Trutt  i  Loan  Co.  v  Hill 
9  F.  R.  8;  so  where  he  admitted  that  his  mortgage  was  In  default 
and  that  plaintiff  was  mortgagee,  merely  saying.  In  addition,  that  some 
one  else  was  In  possession:  Padgett  v.  Binns,  W.  N.  1884,  10;  see  also 
Croft  V.  Cotlingwood,  lb.,  33. 

In  Coddington  v.  Jacksonville.  PensaMla  and  Motile  KadicaK  Co.. 
39  L.  T.  12,  the  plaintiff  claimed  a  charge  upon  certain  bonds  ot  a 
foreign  state  which  were  deposited  In  the  bank  to  the  credit  ot  the 
cause.  The  defendants,  In  tnalr  answer,  admitted  the  plaintiffs 
title,  and  an  order  was  made,  befcre  the  bearing,  for  the  sale  of  the 
bonds  as  iierlshable  goods  within  the  meaiil  .ig  of  P.ule  371. 

'i'*?,"'."  VMer  this  Rule  In  a  partition  action,  an  Inquiry  was  dl     ^led  as  to 

on'SoS  °*'  ^"^'"  '°t««sted  In  the  property:  ailtert  v.  Smith,  2  Cb.  D. 
686;  an  order  for  sale  was  made:  BtimcH  v.  Surnell.  11  Ch.  D.  213; 
an  order  was  made  for  taking  the  accounts  ot  partnership  dealings: 
Turtuand  v.  Wilson,  1  Ch.  D.  85;  the  agent  of  the  trustees  of  a  will 
was  ordered  to  deliver  up  all  securities  relating  to  the  testator's 
estate,  and  to  account  for  all  sums  received  on  behalf  of  the  estate- 
Runisey  v.  Reade.  1  Ch.  D.  643;  and  an  order  was  made  for  a  dissolu- 
tion of  a  partnership:  Thorp  v.  Holdmorth,  3  Cb.  D.  637;  see  also 
Bennett  v.  Moore,  1  cb.  D.  692;  Martin  v.  Gale,  4  Ch.  D.  428.  Prob 
ably  also  the  common  application  for  payment  Into  Court  by  an 
accounting  party  ot  a  sum  admitted  to  be  In  his  hands  may  now.  at 
any  rate  before  Judgment,  be  made  In  Chambers  under  this  Rul\ 
though  formerly  made  In  Court:  Re  Curnj,  8  P.  R.  340.  As  to  what 
Is  a  sumdent  admission  for  this  purpose:  see  Re  Curry,  supra-  R<- 
Babcock,  8  Or.  409;  CoHint  v.  Orme,  3  Chy.  Ch.  70;  londor  Syniii- 
late  V.  Lord,  8  Ch.  D.  84;  Freeman  v.  Cox.  It.,  148;  Symonds  v.  Jen. 
kins.  .14  L  T.  277;  Re  Beiny,  Ffrench  v.  Sprotton.  1894.  1  Ch.  499; 
Holiis  V.  Burton,  1,;92,  3  Ch.  228;  Nutter  v.  Holland.  1894.  3  Ch.  408; 
Crompton  d  E.  Union  Bank  v.  Burton,  1895,  2  Ch.  711;  73  L.  T.  181: 
Kcville  V.  Mattheicman,  1894,  3  Ch.  345;  Re  Benson.  1899.  1  Cb.  39:  T9 
L.  T.  590. 
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A  foreclosure  decree  was  refused  where  the  defence  did  not  admit  molt  aaa. 
the  mortgage  deed:   Daviet  v.  Smith,  29  Sol.  Jour.  116,  [or  Smith  v.  ,      _  , 
Daviei,  28  Sol.  Jour.  132]:  see  W.  N.  1884,  242;  52  L.  T.  19.  idmtt.ion 

Where  a  solicitor  put  In  a  fraudulent  defence  for  hla  client,  with- 
out the  knowledge  of  the  client,  makti  i  admissions  on  which  Judg* 
ment  was  obtained  against  the  client,  the  Judgment  was  set  aside 
aad  the  client  allowed  to  withdraw  the  defence  and  put  In  a  fresh 
one:  WiUiama  v.  Preaton,  30  Cb.  D.  672. 

Praetle*  on  Mottos. — Kotue  of  motion  need  only  be  served  upon  Practice  on 
the  defendant  who  makes  the  admission,  where  the  cause  of  action  Is  j^d™'fn"on 
severable:  MacmiUan  v.  Australasian,  etc.,  76  L.  T.  18^.  kdmiBsions. 

Those  provisions  of  this  Rule,  which  are  not  contained  in  the  Eng- 
lish Rule,  are  taken  from  the  former  Chancery  order  regulating 
bearings  on  motion  for  decree  {see  Chy.  O.  270),  and  on  bill  and 
answer. 

Both  those  methods  of  hearing  a  case  were  formerly  employed  in 
cases  involving  the  consideration  of  Important  questions  of  law.  Suits 
(or  the  construction  of  wills  are  familiar  examples:  see  for  Instance, 
t'itlleT  V.  Macklem,  25  Gr.  455;  Boltaon  v.  Argue,  25  Or.  407;  Patton 
V.  Hickson.  25  Gr.  102;  Clarkson  v.  Scott,  25  Gr.  373.  In  such  cases 
this  Rule  Is  no  doubt  applicable,  and  the  motion  will  be  properly  made 
in  Court;  Rogers  v.  Wilson,  12  Ont.  322.  In  simpler  cases  similar  to 
those  in  which  the  English  Rule  was  intended  to  apply,  the  application 
may  in  England  be  made  In  Chambers:  see  Oough  v.  Heatley,  W.  N. 
1884,  14;  32  W.  R.  385;  49  L.  T.  772;  Cook  v.  Heynes,  lb.  75;  London, 
etc.,  V.  Digbv,  36  W.  R.  497;  58  L.  T.  724;  57  L.  J.  Chy.  505;  Alien  v. 
Oakley,  2  L.  T.  724.  Applications  under  C.  R.  616  were  formerly  enter- 
tained by  the  Master  In  Chambers:  see  Trust  and  Loan  Co.  v.  Hill,  9  P. 
R.  8;  Cook  V.  Lemieux,  10  P.  R.  577;  Taylor  v.  Cook,  11  P.  R.  60;  Hene- 
bery  v.  Turner,  2  Ont.  284;  and  see  Ladies  Tailoring  Assoc,  v.  Clarkson, 
27  C.  L.  J.  601.  But  It  Is  open  to  doubt  whether  under  the  present 
Rules  any  motion  for  Judgment  can  be  made  In  Chambers  except  in  the 
cases  epecified:  see  Rule  207  (8). 

All  the  plaintiffs  on  the  record  must  Join  In,  or  be  parties  to,  the 
motion  under  this  Rule:  Re  Wright,  Firke  v.  North,  1895,  2  Ch.  747; 
73  L.  T.  396. 

Formerly  in  Chancery  on  a  motion  for  decree  the  examination  of  a  Wh«t  mar 
defendant  might  be  read,  with  his  answer,  against  him:  Proctor  v.  ^«  "•*• 
Grant.  9  Gr.  31;  Mathers  v.  Short.  14  Gr.  255;  see  also  Powell  v.  Lea. 
20  Gr.  S21;  and  Rogers  v.  Wilson.  12  P.  R.  322.  545;  and  on  a  motion 
tor  judgment  under  this  Rule  the  defendant's  examination  for  dis- 
covery may  be  read :  Coylc  v.  Ooyle.  19  P.  R.  97.  Affidavits  proving 
exhibits  might  formerly  be  read  on  motion  for  decree  under  Chy.  O. 
270,  or  on  a  hearing  on  bill  and  answer:  see  Killaly  v.  Graham,  2  Gr. 
281;  Chalk  v.  Raine,  13  Jur.  981.  And  this  would  seei,  to  be  admis- 
siblp  under  this  Rule  unless  the  documents  in  question  are  disputed : 
Bee  Cook  v.  Lemieux,  10  P.  R.  577.  It  may  be  found  that,  upon  the  docu- 
ments which  may  be  referred  to,  the  questions  raised  in  the  action 
cannot  satisfactorily  be  disposed  of,  in  which  case  the  action  may  be 
directed  to  be  brought  on  for  trial  In  the  usual  way:  Gardner  v.  Brou:n 
(before  Gait,  C.J..  28th  October,  1889). 

In  England  an  application  may  be  made  where  the  Judgment  asked 
for  l8  In  the  nature  of  a  final  Judgment,  and  not  merely  interlocutory: 
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auiiert  V.  Smith,  2  Ch.  D.  686^  Jeaklii,  v.  Davici,  1  Ch  D  m-  R 
Btirkir;  Altaic.  10  Ch.  D.  16!,  165;  but  It  bu  been  beld  tbat'  Ibf 
party  moving  muit  have  a  clear  case,  and  II  he  claims  a  rlgbi  which 
doea  not  exist  at  law.  the  fact  tbat  It  Is  not  denied  In  the  otlier  party 
lileadlngn  will  not  entlll  him  to  Judgment:  Chilton  v.  Loii,io«  ;  ih 
D.  735;  eee  «ulf  261.  '      ^" 

It  seems  that  In  England,  as  a  matter  of  (orm.  lurther  direction, 
cannot  be  reserved;  but  the  same  object  Is  accomplished  by  dwlarln. 
that  the  further  consideration  of  the  action  Is  adjourned-  B,iu„ii  , 
Moore.  1  Cb.  D.  692;  OII6cr«  v.  Bmtth.  2  Ch.  D.  686;  Br<,MI„»,„„  , 
Cu,>oni.  24  W.  R.  881.  No  dlfflculty  of  that  kind  would  seem  to 
arise  here,  and  where  the  motion  Is  made  In  Chamber.'!  the  motion  on 
further  directions  should  also  be  made  In  Chambers:  ilcauwuddu  i 
ilcCarlhi/,  7  C.  L.  T.  165. 

Where  the  plaintiff  makes  no  case  the  action,  and  not  merely  the 
motion,  should  be  dismissed:  Hill  v.  Hilt,  2  O.  L  R  541-  3  n  I  R 
202 ;  Herman  v,  Wilton,  32  Ont.  60.  '         ■    ■■  " 

In  an  action  on  a  foreign  Judgment  where  the  only  defence  was  , 
denial  of  the  Judgment.  It  was  held  that  the  plaintiff  was  not  entitled 
o  Judgment,  under  this  Rule,  upon  the  pleading,  and  an  ewmpllllea- 
tlon  of  the  Judgment,  as  It  was  necessary  for  the  plaintiff  to  rIv. 
evidence  to  connect  the  defendant  with  It,  and  support  Its  genuine, 
ness.  the  defendant  having  put  the  Judgment  distinctly  In  Issue 
Heneiery  v.  Turner,  2  Ont.  284. 

H  ,"',"?'>'  '^/P""htlff  admitted  that  a  collision  was  not  due  10 
default  of  the  defendant,  or  those  on  board,  and  submitted  to  a  decree 
that  it  was  due  to  Inevitable  accident.  On  motion  by  the  defendant 
on  t^e  admission,  the  action  was  dismissed  with  costs:  The  liai,h>.  l:. 

In  an  action  by  the  payee  against  the  maker  of  a  note  the  defen- 
dant, on  examination,  said  that  the  note  had  been  made  and  delivered 
to  a  trading  company  for  a  purpose  other  than  that  tor  which  the 
coinpany  had  deposited  it  with  the  plaintiffs,  but  did  not  allege  notlee 
to  the  plaintiff.  Judgment  for  the  plaintiff  was  granted:  Onlorio  BmH 
V.  Young.  2  O.  L.  R.  761. 

Where  the  plalntllTs  case  is  not  conclusively  made  .t.  the  motion 
will  be  refused:  Coo^  v.  Lemieux.  10  P.  R.  677,  wheie  it  was  held 
that  much  care  must  be  tal:  u  In  cases  under  this  Rule  not  to  take 
away  the  right  of  trial  on  t-it-d  voce  evidence:  see  also  Oardmr  v. 
arown.  supra,  and  Barnum  v.  Henry.  9  O.  L.  R.  319. 

The  whole  of  an  admission  in  a  pleading  must  be  looked  at  and  the 
sense,  and  not  merely  the  grammatical  construction  or  the  form 
thereof,  is  to  be  regarded  as  the  criterion  of  the  extent  and  scope  of 
the  admission:   Dovey  v.  Irxin,  4  Ont.  8;   Barrte  v.  Toronto  rf  X.  P. 

S°'  .   ,?„V' ?•  **'  "'"'  "  """  ""^  '='*»''  "'"'  lls'luct:  Landergm  v. 
Feast,  34  W.  R.  691;  55  L.  T.  42. 

Wjere  the  plaintiff's  claim  is  admitted,  bu  the  defendant  sets 
up  a  counter-claim  for  damages  for  a  larger  .imount,  the  plaintiff 
Is  not  necessarily  entitled  to  Judgment  upon  the  admlssloi  of  his 
claim.  The  proceeding  upon  the  plaintiff's  claim  may  be  staved  on 
proper  terms  pending  the  disposition  of  the  counter-claim:  Rule  117 
(1).  Semile.  if  the  counter-claim  is  apparently  frivolous  or  unsubstan 
tial,  the  plaintiff  would  be  entitled  to  have  the  amount  of  bis  claim 
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brouiht  into  Court  to  await  the  result:  Mvrtcy  Bteamthip  Co.  v.  Mala  aas. 
ihvttleworth,  10  Q.  B.  D.  468;  11  Q.  B.  D.  531.  A  Judgment  for  the 
plaiatlll  waa  (ranted,  where  the  counter-claim  was  In  fact  an  inde- 
pendent claim  for  damagea  aa  to  the  quality  of  other  good&  than  those 
far  tbc  price  of  which  the  plaintiff  was  suing;  but  execution  was 
directed  to  be  stayed  till  after  the  trial,  or.  the  defendant  paying  the 
amount  of  the  Judgment  Into  Court:  Showe'.l  v.  Bowron,  W.  N.  l&SZ, 
:>0;  31  W.  R.  550;  48  L.  T.  613;  52  L.  J.  Q.  B.  284;  Shcpparda  v.  WllKln- 
son,  6  T.  L.  R.  13;  Courf  v.  Sheen,  7  T.  L.  R.  556. 

TerHs.  —  And  where  a  plaintiff  bad   obtained  Judgment   on   the  t-tihi,  etc., 
pleadings  against  the  defendant  under  thla  Rule,  and  the  defendant  JJi''"*).^*'"'" 
appealed  therefrom,  and  at  the  same  time  applied  for  leave  to  amend  daUn 
big  defence,  and  set  up  a  counter-claim,  leave  was  granted,  and  the 
judgment  recovered  by  the  plaintiff  was  directed  to  stand  as  a  security 
for  what  might  ultimately  be  found  due  to  the  plalntilf:  Auerbach  v. 
Hamilton.  19  O.  L.  R.  570,  and  the  term  of  payment  of  the  amount  Into 
Court  was  refused. 

Witkdvawing  or  Abasdonisg;  Admlsaloas. — Where  admissions  Withdrtwins 
were  made  not  in  pleadings,  or  In  any  document  filed,  but  in  a  state-  »Ji"'»»i"n»- 
ment  of  facts  agreed  to  by  both  parties,  the  plaintiff  was  held  to  be  at 
liberty  to  abandon  the  admiastons  without  any  motion  to  be  relieved 
from  them,  and  to  proceed  with  the  action  by  statement  of  claim  In  the 
usual  way,  countermanding  a  notice  of  motion  given  by  him  for  Judg- 
ment on  the  statement  of  facts:  Eaat  v.  O'Connor,  19  P.  R.  301. 

As  to  allowing  an  admission  to  be  wltt drawn:  see  Hollia  v.  Burton, 
1892,  3  Ch.  226. 

223.— (1)  The  Court  may  adjourn  for  consideration  in  M.tten 
Chambers  any  motion  or  matter  brought  before  it  which  ISourned 
should  have  been  brought  on  in  Chambers  or  which,  trch.mbirF, 
though  properly  brought  on  in  Court,  may,  in  the  opinion  ""«!!*' 
of  the  Court,  be  disposed  of  more  conveniently  in  Cha^n- 
bers ;  and  any  motion  or  matter  brought  or  in  Chambers 
which  should  have  been  brought  on  in  Court  may  be 
adjourned  into  Court. 

{2}  Any  motion  or  matter  improperly  brought  before 
the  Master  in  Chambers  or  a  Local  Judge  may  be  ad- 
iourned  by  him  before  the  Court  or  a  Judge  in  Chambers. 
C.R.  367.    Amended. 

Qua-rc,  whether  a  Judge  In  Chambers  can  refer  matters  properly 
before  him  to  the  Appellate  Division:  see  Hood-Barrt  v.  Cathcart,  72 
U  T.  184;  and  see  Jud.  Act,  s.  43,  supra,  p.  205, 

Under  C.  R,  44,  the  Master  In  Chambers  had  power  to  refer  any 
matter  pending  before  him  to  a  Judge,  but  that  Rule  has  not  been 
cortlDued;  and  semble,  there  Is  no  longer  any  such  power,  unless 
where  the  case  Is  improperly  brought  before  him.  Under  this  Rule 
it  would  seem  to  he  the  duty  of  the  ofBcer  to  dispoae  of  every  applica- 
tion properly  made  to  him:  Hughes  v.  Rees,  9  P.  R.  86;  see  also  Hood- 
Bqtts  v.  Cathcart,  tupra. 


hour'i 
kltandincg 
en  •  mm- 
mom,  or 
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■uQclvnl. 
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■"«••"■  A  t^*"  Julte  k"  not  power  to  tranifer  >  motion,  which  n,., 

ttJUgh  the  Utter  omcer   would   luve  had   JnrMlotlon  to  hwr  ih. 

aTK' w  "  "**"  "'""  "'*'"""  •"""•  "'"'•  """""^l'  «.  '»!.»« 

?ul"i.„,o        224.  ".Vhere  an  infant  or  lunatic  is  a  defendunt  or 
"  """•*      interested  in  a  fund  in  Court,  no  order  in  any  way  aired 
mg  his  interest  shall  be  made  without  notice  to  his  iruard 
lan  ad  Mem  or  committee.     C.B.  359.    Amended. 

225.  An  attendance  on  a  motion  in  Chambers,  or  on  an 
appointment  before  a  Master,  Begistrar,  or  other  officer 
ror  half  an  hour  next  immediately  following  the  return 
thereof,  shall  be  deemed  a  sufficient  attendance,  and  no 
such  motion  shall  be  made  or  matter  be  proceeded  witli 
ex  parte,  before  the  expiry  of  such  half-hour.    C.R.  ;»0. 

Jn'tiS      ^  226.  Evidence  upon  a  motion  may  be  given  bv  affidavit 
CK.  489. 

a»rvurre.vrhe''r„d'r.  „'?rxtn  ?'i-  iz  Zp^i^z 

proiU"  e^e  r  irrVrtrrvU\";an:r^^^^^ 
t  '.''«drtn„rr  ^■'  "t,^'  '-  ■""''  -«'« "MroSr:; 
83".T453.  ^srrot°;"x?eT,r  ""■  '•  '""""■  '""■ '  '='■  '''■' 

It  has  been  beld  In  England,  that  alSdaTlta  In  renly  mav  brloj 
forward  .ddltlonal  evidence  iu  support  of  the  origin.?  caeHnd  r 
evLn™!    p'"  "V't"""-  '°  "■"  P"'-"  ""'"'•J'  tbo  d  tendan" 

Ont.  39o,  and  Oilbert  v.  Comcdj,  Opera  Co.,  infra. 

tor^T.I'"  !"^  ^/  '  '""'""'  '°  """>'  "'"  "»'■  "Wn  "n  Interlocu. 

Jeolv    ,h„.    .    IM""  """  "'  ■""  ■=°''"°»»  '->  "■«""»  ='ri«'y  I" 
?ourt  »^n   „  ,      "'<'/'-f"""<.  "  It  "hould  turn  out  to  be  bo,  thf 

anZr    il™     <,  ,r?  """"■  "'  '"'«'  «''»  '«>"  "■  U»=  "•^'^■"l^-"  '» 
L   T   665  *'■  "'"'  '""^''  ''''"""""'•  29  W.  R.  169;  « 

i„„1i'"'/,"','i,''°i  ^''"'  '^'^  "I'P'l'^able  to  proceedings  under  The  Wind- 
ing up  Act  (R.  S.  C.  c.  144):  Re  Bayne,  Carriage  Co..  27  O.  L.  R.  141 


CroHS-Px- 
ftminKMon 
on  affidftvlt. 


227.  A  person  who  has  made  an  affidavit  to  be  used 
upon  a  motion  or  at  a  trial  or  on  a  reference,  mav  be 
cross-examined  thereon,  before  any  officer  having  juris- 
diction in  the  county  in  which  the  witness  resides,  upon 
being  served  with  a  subpoena  for  that  purpose.    C.R-  490- 
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Bftwd  upon  Chy.  0.  268.  C.  R.  490  expnuly  i>xceptcd  affldRytt*  on  Buia  atr. 
jiroduetloD.  Tbftt  exception  though  not  In  thli  Itule.  nevertheleie 
iffptut  itlll  to  extit,  H  luch  afBdavlti  do  not  appear  t6  come  within 
ibff  Rule,  not  being  made  to  be  ur^d  on  a  motion  at  a  trial,  or  on  a 
rrfere&cv;  and  a  party  cannot  be  eroM-examlned  on  an  affldavlt  on 
production  in  lupport  of  a  motion  foi  a  better  affldavlt  on  production: 
Dn/dt:n  V.  Smith,  17  P.  R.  &00:  but,  altbounh  a  party  li  not  liable  to 
irosi  examination  on  an  affldavlt  on  prodi  "tlon,  this  doei  not  pre- 
clude tbe  oppoalte  party,  on  an  exaffllnat.  <  for  discovery,  from  In- 
qnlrinii  as  to  the  existence  of  material  doo><.ients  not  referred  to  In 
the  affidavit:  Macifahon  v.  Jtailwajf  I'attet.ywra  Auur.  Co.,  20  O.  L.  R. 
430. 

Thlft  Huh'  Is  beld  not  to  apply  to  prorpedlngs  to  set  aside  a  municipal 
flection ;  Rex  e.  r.  Berk  v.  Sharp.  16  O.  L.  R.  267;  In  (luch  rases  thf 
lesTe  of  the  Judge,  or  Master  In  Chambers,  must  be  first  obtained  before 
a  cross-examination  on  affldavtts  can  be  had:  lb.  Whether  the  Master 
in  Cbamberi  has  Jurisdiction  tj  mak»  such  an  order  Is  not  quite  clear: 
m  JAf?  ifunic^pol  Act  (R.  8.  O.  c.  192),  as.  171,  173  (2),  and  Hute 
208  (13), 

C.  R.  490  was  held  not  to  apply  '.o  proceedings  In  a  Divisional 
Court:  Trcthewev  v.  Trethewey,  10  O.  W.  R.  893;  but  see  Ruahton  v. 
Grand  Trunk  Ry..  A  0.  L.  R.  425;  nor  to  proceedings  in  the  Master's 
ofllce:  Plenderleith  v.  Partont,  10  O.  L.  R.  436,  but  In  Its  present  form 
Rvh  327  appears  to  apply  to  any  affldavlt  filed  on  any  motion,  or  on  any 
reference.  It  may  be  noted  that  the  collocation  of  the  Rules,  on  which 
ibe  Utter  case  Is  based  Is  not  the  same  in  theae  Rulet.  and  C.  R.  668 
bu  been  dropped:  C.  R.  <t69,  however,  li  retained:  see  Rule  411,  and 
It  may  probably  be  held  that  even  under  this  Rule  If  a  cross  examina- 
tion on  any  affldavlt  used  on  a  reference  is  desired,  that  It  must  be 
taken  before,  and  subject  to  tbe  direction  of,  tbe  Master  before  whom 
the  reference  Is  pending. 

A  party  cannot  withdraw  an  affldavlt  which  be  has  given  notice 
of  reading,  so  as  to  avoid  a  cross-examination  of  the  deponent:  Clarke 
v.Latr.  2  K.  4  J.  28;  Pike  v.  Dickinson,  21  W.  R.  862;  W.  N.  1873,  178; 
Re  Quartz  Mining  Co.,  47  L.  T.  C44;  21  Ch.  D.  642. 

Tbe  opposite  party  may  cross-examine  witnesses  who  have  mfde 
affldavlts  though  they  are  not  read'  Be  Oitaxcay  W.  N.  1882,  9;  30 
W,  R.  282;  Re  Quartz  Hill,  etc.,  Co.,  nupra;  but  b*-,?  Maatav».  v.  Thorleya 
food  Co..  W.  N.  1879,  181. 

The  party  crosa^xamined  cannot  insist  on  tbe  passage  In  bis  affl- 
davlt being  read,  or  shewn,  to  him,  before  he  answers ;  Owynne  v. 
Watney,  31  L.  T.  O.  S.  231. 

Cross- examination  on  affidavits  fl'^'d  in  answer  to  a  motion  not  pro- 
fwrly  made  may  be  refused:  Canad  i  Bank  of  Commerce  v.  Bticker. 
1  C.  L.  T.  729.  until  the  question  of  the  propriety  of  the  motion  has 
been  determined. 

As  to  the  mode  of  compelling  attendance  for  cross-examination :  see 
Huki  338-347. 

The  right  to  re-examlno  necessarily  follows  up^n  cross-examlnaticr!  ■  ^ 

'.Vj  V.  .Vocl.  6  O.  L.  R.  385;  even  as  to  matter  elicited  durlni  .  is- 
<^xaml nation,  which  Is  inadmissible  or  volunteered,  unless  th*;  ^.oss- 
ezamlner  submits  to  such  matter  being  expunged. 


WW  BlILU  or  OOVKT. 

■•h  tu.  Th.  Kule  ku  bMn  held  to  ipplr  to  procnjlnfi  uBdtr  T».'  »i„,i,.„ 

up  ^il  (H.  8.  C.  c.  1441 ;  He  Bayiie.  farrloje  Co..  27  0.  L.  II.  ui 

Upon  •■!  •umlnalton  of  a  wltnrai  under  thin  Hulc  h.'  ma.  h, 
roQulred  to  produce  document!  In  hu  poweulon,  but  where  h..  i,  ik 
«rv.nt  of  »  companr,  and  a  wline..  on  Ite  behalf,  the  con.pan,  ,. 
only  be  required  to  produce  In  booke  for  bli  examination  .„  iu  Z 
may  be  necesury  to  contradict  or  tut  the  accuracy  of  the  wi,„,„, 
evidence:  He  Basnet  Carriage  Co.,  27  0.  L.  R.  244. 

-  ''h',..'?'"'!"  "  '"•"■'»"»'>  •'  •  •<"'»  1"  "  appeal  bond  |U«I 
wai  held  to  be  an  aflldavit  uied  In  a  proceeding  within  Chy.  o  -ta 
l/.p»e.  V.  Hapte..  17  C.  L.  J.  110;  I  C,  L.  T.  1891  but  would  not  «„p„r 
to  be  within  thli  Kitle.  " 

When  the  proceeding  for  which  the  affidavit  haa  been  liled  has  b«a 
f^Tl"'  '","',  w*"^  »'  cro.«x.niinati5n  I.  gone;  UaihoHo  Prtnu., 
CO  V.  mman  11  W.  K.  3119;  *>lo»  v.  ifc-Glll,  3  Chy.  Ch.  6b;  CI,  «.li,.„,.! 
*.  iarcof,  7  P.  R.  61. 

Deponent!  making  aflldavlta  In  reply,  are  liable  to  croxexamln. 
Hon:  He  toiler,  6  P.  R.  96;  9  C.  L.  J.  313. 

A.  to  the  extent  to  which  the  affiant  may  be  croHexamlnHj:  ,„ 
Wllfon  v.  Flemini,  19  P.  R.  203. 

,ff"?J""  228.  Any  party  may  by  subpoen..  require  the  att«i.l 
;?o'n';r'"-  ?"«?  0^  «  'Witness  to  be  examined,  before  any  ..ffi«r 
™ou,„.  haying  jurisdiction  in  the  county  in  which  tlie  witness 
p,.c.r,d.  resides,  for  the  purpose  of  using  his  evidence  upon  iinv 
motion.    C.B.  491. 

C.  H.  491,  enabled  evidence  to  be  taken  not  only  for  use  oo  m 
motion,  but  al.o  on  "any  othe-  proceeding."  The  preient  Bale  Is  con- 
dned  to  evidence  required  upon  any  motion. 

A  motion  muit  be  pending  to  enable  a  party  to  proceed  under  ihl. 
«»le:  Trodcri'  Bank  v.  Kean.  13  P.  R.  60.  Depoeltlon.  taken  «ben 
no  motion  la  pending,  are  Irregular,  and  cannot  be  read:  Slovrl  r 
tolci,  3  Chy.  Ch.  362;  and  an  appointment  to  examine  In  such  circum 
stances  will  be  set  aalde:  Ifctoren  v.  Teic,  3  0.  W.  N.  1376. 

A  party  cannot,  under  cover  of  a  motion  for  particulars,  proteed 
to  examine  a  party  for  discovery:  D.  v.  W.  3  o.  W.  N.  993 

,1,  *B°  f  "i''"  ""'"°°  "  *  "  "'°"°"    •    •    ■    •»'»"  '"»  C»»"  "  "I'l-I" 
the  Rule:  Duiilop  v.  Dunlop,  9  O.  L.  R.  372. 

Where  the  evidence  of  a  person  who  refuses  to  make  an  aflldavit 
18  sought  In  support  of  an  el  parte  motion,  the  motion  must  be 
mentioned,  and  an  adjournment  obuined  for  the  purpose  of  procurinj 
he  desired  evidence  under  this  Rule;  or  else  an  order  for  the  exam 
Inatlon  ot  the  witness  must  be  obtained  under  Rule  271. 

A  subpsna  for  the  examination  of  a  witness,  dated  prior  to  the 
time  at  which  the  party  Issuing  the  same  was  entitled  to  examine 
the  witness,  was  held  to  be  irregular:  Mcllurray  v.  Ornnd  Trmk  K). 
Co.,  3  Chy.  Ch.  130. 

.hi'^  u'"''  "  ''°"  "  *  ''™''«"  °>»r  he  examined  as  a  witness  under 
tnis  Hulc,  and   the  consequence  of  default  In  attendance  Is  to  put 


Motloa 
mnit  bff 
paailr.g. 


dkte  of. 
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blm  Id  contempt:   Clark  v.  Campbell,  l&  V.  H.  338;   ud  whtrt  the  BmtotM. 
fTidenci!  of  the  party  Id  default  U  requtred  In  lupport  of  a  motion 
to  tet  ulde,  or  vary,  an  ort^er  obtained  by  luch  party,  tbe  operation 
of  incli  order  may  Id  tha  meantime  be  impended:  tb. 

Evidence  may  be  taken  under  thla  Huh-  Id  lupport  of  a  moilon  for 
koew  trial:  Kuthton  v.  Orund  Trunk  Ky.,  t>  O.  L.  H.  42:i. 

Tbe  wltDPiR,  tbousb  not  a  party  to  tbe  action,  may  move  to  ict 
uidt  thu  lubpona  and  appointment  icrved  on  him:  Dunlop  v.  Dunlop, 
i  0.  W.  R.  258.  305;  and  see  London  if  Globt  v.  Kaufman,  48  W.  R. 
458;  1899,  W.  N.  240. 

Tbli  Rul^  wai  held  to  apply  to  proccedlnts  under  The  Winding-up 
Act  (R.  8.  C.  c.  144) :  Rr  Biiyma  Carriage  Co.,  27  O.  L.  K.  144;  and  lee 
3.  C.  27  O.  L.  R.  244. 

The  Rule  doei  not  apply  to  criminal  prnceedlngn,  e.g.,  motlooR  to 
quuh  ronvlctloni:  Keg.  v.  Hni/uard.  32  C.  L.  J.  30;  or  to  a  summary 
prDceedlDK  under  The  Ataignmrntt  and  Prrfcrencta  Art  (R.  B.  O.  c. 
134),  h.  11,  to  remove  an  BHlgnee,  which  la  not  a  proceedlnR  In  an 
utloo:  Re  WlUon,  6  O.  L.  R.  664;  nor  to  proceedlngi  In  controverted 
municipal  elections:  Itrx.  e.  r,  Btck  v.  Sharp,  16  O.  U  R.  267.  The 
JfHRk-ipoI  Act  (R.  H.  O.  c.  1921.  provides  a  special  code  of  procedure 
in  lucb  matters:   see  m.  171,  173  (2). 


229.  Witnesses  may  by  leave  of  the  Court  be  examined  vir*  «nc«  *« 
viva  voce  before  the  Court  upon  any  iiiotior     C.R.  493. 

/n  re  Frater.  24  O.  L.  R.  222,  a  Divisional  Court  c  ^a  appeal  from 
a  Judgment  at  the  trial  of  an  Isftue.  ordered  an  examination  of  witnesses 
before  Itwlf,  and  retried  the  case,  but  this  coarse  was  held  not  t^  be 
warranted  by  the  former  Rules:  S.  C.  26  O.  L.  R.  508:  but  see  now 
Rule  265. 

C.  K.  493  also  provided  for  the  production  of  documents:  see  now, 
Hute  349;  but  production  could  only  be  ordered  under  C.  R.  493  for 
the  purposes  of  a  pending  motion,  and  the  Court  had  no  power  under 
that  Rule  to  order  a  person,  not  a  party  to  the  action,  to  produce  docu- 
ments In  his  possession  merely  for  the  purpose  of  enabling  a  party  to 
tbe  action  to  inspect  the  same  before  trial:  see  Straker  v,  Reynolds, 
22  Q.  B.  D.  262;  60  L.  T.  107;  Central  .V<u»  Co,  v.  Eastern  Tele- 
graph Co..  53  L.  J.  Q.  B.  236;  fJldvr  v.  Carter,  25  Q.  B.  D.  194. 

A  person  called  on  to  produce  documenta  under  this  Rule  is  en- 
titled to  take  the  same  objection  to  produce  them  as  he  would  on 
being  served  with  a  subptena  ducea  tecum:  Re  Smith,  1891,  1  Cb. 
323;  64  L.  T.  253.  The  fact  that  a  document  has  been  deposited  with 
the  witness  In  a  sealed  packet  does  not  privilege  It  from  production: 
Rex  V.  Daye,  1908,  2  K.  B.  333;  99  L.  T.  165. 

A  witness  who  objects  to  produce  a  document  is  not  entitled  to  be 
heard  by  counsel:  Doe  d.  RottcUffe  t.  Egremont,  2  Moo.  A  Rob.  386; 
Corson  V.  Davidge,  34  C.  L.  J.  429. 

Where  a  number  of  documents  are  produced  by  a  witness  who  is 
not  a  party,  the  proper  course  is  to  obtain  an  adjournment  to  ascgr- 
tain  which  of  them  arc  material.  They  should  not  be  put  in  en  bloc. 
and  the  witness  questioned  as  to  them  aeriatim:  Re  MapHn  Sanda.  71 
L.  T.  56,  594. 
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»"*•»"■         230.  The  Court  may  order  the  sheriff,  gaoler,  or  other 
Howpri..      officer  having  tlie  custody  of  any  prisoner,  to  produce 
S:";.S     ''™  ^°^  »"y  examination  autliorized  by  these  Rules  or  as 
"S'enc.       *  witness  at  a  trial.    C.E.  495. 
See  note  to  Rule  273. 

Def.ult  in  231 

i'Zll"'  '^e  certificate  of  the  cashier,  manager,  agent,  or  lite 
officer  of  the  Bank,  of  default  in  making  such  pavment 
shall  be  sufficient  evidence  of  such  default.    C.R.  497. 


Where  money  is  directed  to  be  paid  into  a  Bank, 


Certificate 
of  Hon- 
pajrment, 
how  to  be 
aimed. 


Power  gh  ?i 
to    receive 
forther  evi- 
oence  in  ail 
appeals,  etc. 


The  certificate  should  be  signed  by  the  cashier,  manager  or  agent 
or  like  olHcer.  The  certificate  of  an  accountant  In  the  bank  iTnoi 
Bufflclent:  Camphetl  v.  OorreK.  1  Chy.  ch.  265.  A  certmcate  or  delault, 
according  to  the  present  practice,  should  state  that  the  money  was  not 
paid  on  the  date  of  the  Uking  ot  the  account  or  since:  see  formerly 
larrelt  v  stoke,,  1  chy.  Ch.  201.  The  certWcate  does  not  prove  ItaJt 
but  must  be  verifled  by  an  affldavlt. 

The  affldavlt  of  the  plalntllr  of  non-payment  is  usually  remlred 
on  the  motion  for  a  final  order  for  sale,  or  foreclosure,  In  addition  lo 
the  certificate  of  the  bank:  sec  llule  486.  note. 

232.— (1)  On  al!  appeals,  or  hearings  in  the  nature  of 
appeals,  and  on  all  motions  for  a  new  trial,  the  Court  or 
Judge  appealed  to  shall  have  all  the  powers  as  to  amend- 
ment and  otherwise  of  the  Court,  Judge  or  officer  a]) 
pealed  from,  and  full  discretionary  power  to  receive  fur- 
ther evidence,  either  by  affidavit,  oral  examination  before 
the  Court  or  Judge  appealed  to,  or  as  may  be  directed. 

(2)  Such  further  evidence  may  be  given  without  spe- 
cial leave  as  to  matters  which  have  occurred  after  the 
date  of  the  judgment,  order  or  decision  from  wliich  the 
appeal  is  brought. 

(3)  Upon  appeals  from  a  judgment  at  the  trial,  such 
inrther  evidence  (save  as  mentioned  in  subsection  (2)1 
Shall  be  admitted  on  special  grounds  onlv,  and  not  with- 
out leave  of  the  Court.    C.R.  498. 

»f.»tTh"';  ■","  ?''  '"'"'  ""^  °°'  "P""'  '°  ^^"^'^  hfWly  discovered 
after  the  trial:  Brnk  of  B.  N.  A.  v.  WMern  A.mrance  Co..  11  P.  R. 

tUtlr  ,™''  ">  "^"^  "'■"e  tl-"  evidence  Is  sought  to  be  Intro- 

dueled  for  the  purposes  ot  the  appeal:   Duetier  Watch  Ca,e  MIg.  Co. 

Idml°tTw'„v./-  "■  '''•;'"'  ''•"'"■  ""^  """'"•-'  «■>  "PP'"^"""  " 
bSIvV«1T'  Z-  ^'^  '"^  ""'  ""■■'"'•'''  »'■  »  County  Court  appeal: 
Butler  V.  McMicken.  32  Ont,  422, 

.„ZT<  ""^'""^,  '°  ^'  aamlBslble  unj>:r  this  Bute  must  be  praellcitlly 
su™  H  •  ?  "  ""■"■»'"'"*"»  eyiieace.  or  evidence  obtained  under 
suspicious  circumstances  will  not  be  admitted.    As  a  rule  the  evidence 
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muBt  be  of  some  fact  essential  to  the  caae  of  the  existence  of  vhlch  Bote  8Sfi. 
there  is  no  reasonable  doubt,  or  no  room  for  serious  dispute,  and  there 
mast  have  been  no  remissness  In  adducing  all  possible  evidence  at 
the  trial :  Rathbone  v.  Hichacl,  20  O.  L.  R.  503. 

New  evidence  was  admitted,  In  Leach  v.  Grand  Trunk  By.,  13  p.  r. 
46T;  Burfoot  v.  DuMoulin,  21  Ont.  583;  Dean  v.  Ont.  Cotton  Hilia,  14  Qnt. 
119;  Dolen  v.  Metropolitan  L.  A.  Co.,  26  Ont.  67;  Warren  v.  Van  Nor- 
man, 29  Ont.  84,  508;  see  also  notes  to  Rule  257. 

It  would  seem  that  a  special  motion  for  leave  Is  not  necessary,  but 
leave  may  be  obtained  on  the  argument  of  the  appeal.  It  will  in 
general  be  advisable,  however,  to  notify  the  opposite  party  of  the 
Inteotlon  to  ask  leave  to  give  the  further  evidence. 

See  Sanders  v.  Sanders,  45  L.  T.  637;  51  L.  J.  Chy.  276;  18  C.  L. 
J,  236;  Re  Compton,  Norton  v.  Compton,  27  Ch.  D.  392;  Robinson  v. 
Bradihaw,  32  W.  R.  95;  Leach  v.  Grand  Trunk  Ry.,  mtpra;  Wood  v. 
Reesor,  22  Ont.  App.  57;  ^e  Rouse,  59  L.  T.  887, 

Evidence  that  a  foreign  corporation  had  been  licensed  to  do  busi- 
ness Id  Ontario  was  admitted  after  the  argument  of  an  appeal :  Semi- 
Ready  V.  Tew,  19  O.  L.  R.  227;  further  evidence  was  admitted  after 
judgment  on  an  appeal,  but  before  the  order  on  appeal  was  Issued,  and 
upon  such  further  evidence,  the  judgment  on  appeal  was  recalled,  and 
a  new  one  pronounced:  Rathbone  v.  Michael,  supra;  and  evidence  of 
the  by-law  of  a  company  authorizing  the  sale  of  Its  shares  at  a  dis- 
count, was  admitted  on  an  appeal  from  the  judgment  at  the  trial,  no 
objection  having  been  made  at  the  trial  to  the  want  of  such  evidence: 
Ooteganda-Queen  Mines  v.  Boekch,  24  O.  L.  R.  293;  46  S.  C.  R.  645;  and 
see  27  0.  L.  R.  643. 

For  remarks  as  to  the  caution  to  be  observed  In  giving  leave  to 
adduce  further  evidence  In  appellate  Courts:  see  Merchants  Bank 
V.  Lucas,  12  P.  R.  526;  Amison  v.  Smith,  41  Ch.  D.  98;  and  Shoe 
Machinery  Co.  v.  Cutlan,  1896,  1  Ch.  108;  and  the  remarks  of  Cotton. 
L.J.,  against  allowing  fresh  evidence  to  meet  defects  In  the  case,  seen 
after  trial:  Re  Leonard  d  Ellis  Trade  Mark,  26  Ch.  D.  289.  Where 
evidence  is  allowed  to  be  adduced,  the  opposite  party  has  the  right  to 
cross^xamlne  thereon:  Spencer  v.  Ancoats  7.  R.  Co.,  S4  L.  T.  Jour. 
440. 

Leave  to  adduce  further  evidence  on  an  appeal,  with  a  view  to 
the  reduction  of  damages,  or  a  new  trial,  was  refused,  where  the 
Court  appealed  from  bad  reduced  the  damages  If  the  plaintiff  would 
consent  (which  he  had  done),  but  the  defendants  were  still  dissatis- 
fied: Fraser  v.  London  Street  Ry.  Co..  18  P.  R.  370;  but  semble,  where 
the  Court  finds  the  damages  excessive  In  a  case  tried  by  .a  Jury,  it  must 
order  a  new  trial.  It  cannot  reduce  the  damages,  except  by  consent  of 
both  parties:  Watt  v.  Watt,  1905.  A.  C.  115. 

Where  an  assignment  of  a  policy  was  lost,  but  it  was  doubtful 
whether  sufficient  evidence  of  the  loss  had  been  given  to  warrant 
the  admission  of  secondary  evidence,  at  the  trial,  further  evidence 
by  affidavit  was  allowed  by  the  Divisional  Court  to  be  given  on  a 
motion  against  the  judgment:  Dolen  v.  Metropolitan  Life  Ins.  Co.,  26 
Ont.  67;  and  see  Warren  v.  Van  Norman,  29  Ont.  508. 

Where  a  Divisional  Court,  on  an  appeal  from  a  judgment  made  on 
the  trial  of  an  Issue,  directed  witnesses  to  be  examined  before  Itself, 


696 


Bnlti  sss. 


BULBS  OF  OOITRT. 

and  In  effect  re-tried  the  Issue,  it  was  held  to  be  a  procedure  nnt  „. 
ranted  by  the  (ormer  Rules:  He  fra.er.  U  o.  L.  R  ZmHs  0  L  H.  » 
The  Supreme  Court  of  Canada  does  not  allow  fresh  evMoncc  to 
be  used  on  an  appeal:  Montreal  v.  Bogan.  31  S.  C.  R.  1. 

Pending  an  appeal  to  the  Supreme  Court  the  appellant  applied  (or 
leave  to  give  evidence  that  a  copy  of  a  document  put  In  as  an  e° 
hibl  was  not  a  true  copy,  but  it  not  appearing  that  such  evWew 
would  necessarily  affect  the  Judgment  of  the  Court,  the  appHcaUo, 
was  refused:  Dueber  Watch  Co.  v.  Tagoart,  19  p  R  233  ,J  !! 
Birch  V.  Birch,  1902,  P.  130.  ''   ""^  "' 

233.  Upon  any  motion  the  Court  shall  have  power  to 
direct  the  trial  of  an  issue  upon  oral  evidence  and  mav 
enlarge  the  motion  before  the  Judge  at  the  trial  of  tlie 
issue.    New. 

A  somewhat  similar  power  was  given  by  C.  R.  615,  which  has  beei, 
dropped  from  this  revision;  but  see  Jud.  Act,  s.  27  (2),  ,upr„   wM 
to  some  extent  embodies  the  provision  of  C.  R.  615.    The  power  to  din 
an  issue  would  appear  to  be  a  part  of  the  Inherent  Jurisdiction  of  th 

sTsm  ;r',6°h"';r''-?-  ?r  ^"'^'  '»  '"'  Supreme  court  of  5«aH 
see  Sm  Pr.  (6th  ed.),  TST-TSS.  Where  an  order  was  taken,  by  the  ™n- 

1°,  b,.',  "/"■'""•  "■  "'""•""'"^  "^'"''"'  '^^"^^  ■"  fact  in  a  m  nner 

fl^S'  ,  '  ? .'  *  '°  ""^""^  *'"'  ""'  '"■'»'■  O"  ">«  K"-ound  that  anv 
decision  founded  upon  this  consent  order  would  not  be  binding  uZ 
the  parties:  Itepuiiic  of  BoHvia  v.  .YoHonal  B„H„(a  Nav.  Co,  24  w.  H 

S  '"  f\ri^^  ^  "l"''^*  ^^^"  ^'*  '">  Chambers  on  Tuesday 
.nlt"c"o„„  ^f  Friday,  and  in  Court  on  Monday,  Wednesday  and 
lUursday  m  each  week,  except  in  vacation.    C.R.  99. 


Court 
mot  ion  I 


Chftinbera 
tnotiuns. 


TraQBraiiHion 
from  lo»l 


K^fli'/-  ?^^^^  ?°"'  "^^  '"  *^«  Court  at  Toronto  shall 
be  filed  m  the  Eegistrar's  office  and  all  papers  for  use  in 
Chambers  shall  be  filed  with  the  Clerk  in  Chambers,  and 
when  no  longer  required  all  sneh  papers  and  all  papers 
forwarded  for  use  on  the  motion  shall  be  transmitted  to 
he  office  in  which  the  proceedings  were  commenced.  C.E. 
102.   Amended. 

uIIa  i"^"  ^T^^r^-^°J^^  "''"^  °"  *  Chamber  motion  to  be 
eard  by  a  Judge  in  Chambers  shall  be  left  with  the  Clerk 
u  Chambers  on  the  day  before  that  on  which  the  motion 
IS  to  be  heard  and  shall  be  marked  with  the  name  of  the 
office  where  the  proceedings  were  commenced.    New. 

uin^"^"  '^"''r^,''  '*°*  ^'■"■"  '''™'  offices  to  Toronto 
^hall  be  sent  to  The  Central  Office,  and  the  necessary 

tiier^iir  ^^^  "'  ^'''"''""  "''"^^  '''^"  ^^  transmitted 
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(5)  Unless  otherwise  directed  by  the  Judge,  ex  parte  »«'••»•• 
and  unopposed  motions  in  Chambers  shall  be  heard  ^■'^  ■>•"• 
before  contested  motions  and  appeals.    C.B.  3G9. 

(6)  Motions  and  other  matters  to  be  heard  in  Court,  ^°"«  ">»"»»• 
except  ex  parte  applications,  shall  be  set  down  for  argu-  ''•"• 
ment,  in  the  Begistrar's  office,  on  praecipe,  at  least  on  the 

day  before  the  day  of  argument,  and  a  list  of  the  cases 
set  down  shall  be  posted  up  the  day  before  the  day  for 
which  the  same  are  set  down,  and  a  copy  shall  be  fur- 
nished to  the  Registrar  or  other  officer  who  is  to  attend 
the  sittings  of  the  Court.    C.R.  364. 

The  Registrar's  olllce  referred  to  In  this  Rule  Is  that  of  the  High 
Court  DiTlslon: 

Affldavlta  before  the  Court  on  a  motion  and  mentioned  in  the 
order  made  thereon,  were  held  to  be  taxable,  though  filed  in  the  office 
of  the  Clerk  In  Chambers  Instead  of  In  the  Registrars'  office:  Sturgeon 
Falls  P.  Co.  V.  Sturaeon  Falls,  19  P.  B.  286. 

No.  8  of  the  Regulations  of  the  High  Court,  passed  on  17th  Dec. 
1904  (and  which  would  appear  to  be  still  in  force  except  as  to  Dlvl- 
sfooai  Courts),  is  as  follows: 

"  (8)  When  a  case  Is  repaired  to  bo  set  down  for  a  Divisional  Court, 
Weekly  Court  or  Chambers,  the  officer  shall  require  the  party  desiring 
the  case  to  be  set  down  to  indorse  on  the  notice  of  motion  the  name 
of  the  office  In  which  the  action  or  proceeding  was  commenced,  and  the 
officer  shall  not  set  down  any  case  without  such  indorsement,  unless 
otherwise  ordered  by  the  Court  or  a  Judge." 

Motions  which  may  be  made  in  the  Weekly  Court,  or  in  Judge's 
Chambers,  in  Toronto  may  also  in  certain  cases  be  made  at  slttinga  for 
trials  as  provided  by  Rule  244. 

N.B.— There  are  no  Rvles  235-238. 

239.  Sittings  shall  be  held  at  Ottawa  and  London  on  sitnnc  ot 
at  least  one  day  in  each  week,  except  during  vacation ;  SH."."nd 
and  all  proceedings  in  any  action  or  matter  which  may  '''"■'°° 
be  heard  before  a  Judge  may  be  heard  and  determined 
at  such  sittings : — 

(a)  Where  the  motion  is  ex  parte;  M«te™ 

which  iii»y 

(6)  Where  the  solicitors  for  all  parties  reside  in  the  ;,\''„'*h"' 
county  in  which  the  sittings  are  held ;  ""'°" 

(c)  Where  such  solicitors  who  do  not  so  reside  con- 
sent to  the  proceeding  being  heard  at  such 
sittings;  or  register  their  names  in  the  book 
to  be  kept  as  hereinafter  provided ;  or 
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(d)  Where  a  Judge  may  direct  any  proceedines  tr 
be  heard  at  such  sittings.    C.B.  104. 

TW.  Rule  la  not  Intended  to  applT  to  sittino  for  the  trial  of 
actlone  but  merely  to  >uch  buelnew  m  may  be  disposed  of  by  a  JuZ 
In  the  Weekly  Court,  or  In  Chambers.  "'"me 

,Aj^n"J^'^tl  '^'""'  ">  '"■  "-lause  (c)  I.  that  mentioned  In  ««!. 
243.  C.  R.  106  eipreealy  proylded  that  the  procedure  In  the  WeeU, 
Courts  at  Ottawa  and  London  should  mulotu  mtilondit  he  the  mm, 
as  In  the  Weekly  Courts,  or  In  Judge.'  Chambers,  In  Toronto  hm 
though  that  Bale  has  been  dropped  that  does  not  Indicate  thai  tier, 
is  any  change  In  the  practice  In  this  respect,  as  In  the  absence  ol  a" 
Hule  to  the  contrary,  that  la  the  only  procedure  provided. 

2M.  The  Deputy  Clerks  of  the  Crown  at  Ottawa  and 
London  respectively,  shall  act  as  registrar  and  clerk  of 
'he  Court.    C.B.  107. 

241.  All  proceedings  to  be  brought  on  at  any  suca  sit- 
tings shall  be  entered  for  that  purpose  with  the  Deputy 
Clerk  of  the  Crown  on  or  previously  to  the  day  next  but 
one  before  the  day  appointed  for  the  sittings;  and  it 
shall  be  the  duty  of  the  Deputy  Clerk  on  the  evening  of 
that  day  to  telegraph  the  Senior  Registrar  at  Toronto, 
advising  him  what  buisiness  has  been  so  entered,  and  the 
Registrar  shall  forthwith  inform  the  Judge  appointed 
to  attend  at  such  sittings;  and  if  no  business  has  been 
so  entered  it  shall  not  be  necessary  for  anv  Judge  to 
attend.    C.H.  109.  '         * 

Si'bittJ"*"      242.  Where  the  Judge  appointed  is  unable  to  attend, 

diV"Sx°d.  ""  snch  sittings  may  be  presided  over  by  any  other  Judge 

or  by  a  Judge  of  any  County  Court,  upon  such  Judge 

of  a  County  Court  being  requested  by  a  Judge  to  attend 

for  that  purpose.    C.B.  110. 

r.Xr:!io»  ,^f^-""(^)  ^'^y  solicitor  may  file  with  the  Deputy  Clerk 
pSlfH"  «f  the  Crown  at  the  place  of  such  sittings  a  request  to 
"""""•a  the  effect  following:— 

aa  '—      *i       .     .L    .  desire  to  be  reglBtered 

?L  ?!,  ^  *  .  "  ^""^"^  ""'  ■"«"»»'  "  ">e  sittings  at  Ottawa 
(or  Lolndon  a,  ihe  case  may  be)  of  all  proceedings  In  which  I  may 
be  acting  as  solicitor. 


' '  Conient 
regUtar." 


(2)  A  book  to  be  called  "  The  Consent  Register." 
wliich  shall  be  open  to  inspection  by  any  solicitor  or  his 


CONSENT  REQIBIEB^OIIAWA  AND  LONDON. 

clerk  without  fee,  shall  be  kept  by  the  Deputy  Clerk  of ' 
the  Crown  at  Ottawa  and  London  respectively,  wherein 
shall  be  recorded  such  requests  and  the  names  of  the 
local  agents  (if  any)  of  the  solicitors  filing  the  request. 

(3)  A  solicitor  who  files  such  request  may  at  any  time 
withdraw  the  same  by  giving  to  the  same  officer  notice 
In  writing  to  that  effect,  and  the  Deputy  Clerk  upon  re- 
ceiving such  notice  shall  forthwith  make  an  entry  thereof 
in  the  said  book.    C.B.  Ill  and  112. 

The  Reflster  referred  to  In  this  Rule  appears  to  be  In  addition  to 
that  referred  to  In  Rule  197. 
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Special 
aUtutory 


244.  At  any  sittings  appointed  for  the  trial  of  actions 
any  motion  wliich  may  be  made  before  a  Judge  in  Court 
or  m  Chambers  may  be  made  if  :— 

(o)  The  solicitors  for  all  parties  consent;  or 

(b)  The  matter  in  controversy  arise  in  the  county;  or 

(c)  The  party  opposing  or  showing  cause  or  his  soli- 

citor  resides  in  the  county.    C.J.A.,  sec  91 

.0  rrorrVud";- Attf  "°"'*  "^  °'^-  ""=  "'"'"«  ""™-^^  '^'"^ 

245.— (1)  Subject  to  any  special  statutory  provision 
the  place  of  trial  of  an  action  shall  be  regulated  as 
follows : — 

(o)  The  plaintiff  shall,  in  his  statement  of  claim,  or 
where  the  writ  is  specially  indorsed,  in  the 
mdorsement,  name  the  county  town  at  which 
he  proposes  that  the  action  shall  be  tried; 

(6)  Where  the  cause  of  action  arose  and  the  parties 
reside  in  the  same  county  the  place  to  be 
named  shall  be  the  county  town  of  that  county; 

(c)  Save  in  mortgage  actions,  where  possession  of 

land  is  claimed,  the  place  to  be  named  shall 
be  the  county  town  of  the  county  in  which  the 
land  is  situate; 

(d)  The  action  shall  be  tried  at  the  place  so  named. 

unless  otherwise  ordered  upon  the  application 
of  either  party.   C.R.  529. 
See  Bng.  (IS83)  R.  425. 

«J1^^^,°^  ""  "7  ■«'•'''•'  St»t.torr  Pro»lrio»fc"-The  exception 
IZZZ,  ,^°  I"-'""»''>''s  under  particular  statutes  by  which  certain 
kinds  of  action  are  directed  to  be  tried  In  some  particular  place. 

The  exception  contained  In  the  present  Rule  operates  in  favour  ol 

StLrp"?  T^l"''  '"'  ""■'i'"'"'  Acts,  and  Provincial  Acts  contained 

H.,n  n    t     ,of  ""^-  '"'  '^'"^  subsequently  thereto.     See  BucUa 

20  o"nt  ZThT-  '  "■  °-  "'  "  ''■  ''■  '"■•  "'^'^^  '■  ^^^^"''°"' 
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The  following  are  Instance!  of  actions  governed  bjr  Dominion  BnU  «s. 
Statutes  which  flx  the  venue— actions  for  infrlnsements  of  patents 
undfr  The  Patent  Act  (R.  8.  C.  c.  69).  s.  31;  see  Ooldtmith  v.  Walton, 
9  p.  R.  10;  Aitche$on  v.  Mann,  76.,  253,  473;  AI«op  v.  Cullen,  4  O.  W.  N. 
114;  actions  under  The  Cuttomt  Act  (R.  8.  C.  c.  48),  s.  162;  actions 
for  aaything  done  In  the  administration  of  the  criminal  law:  see 
Criminal  Code  (R.  8.  C.  c.  146),  a.  1143. 

Most  of  the  restrictions  formerly  contained  In  certain  Provincial 
Statutes  respecting  the  place  of  trial  of  actions  In  particular  cases 
hate  been  repealed  In  the  recent  revision  of  the  Statutes.  Actions 
■>?aiD8t  municipalities  for  default  In  keeping  highways  and  bridges 
.a  repair  must  be  tried  in  the  county  In  which  the  municipality  is 
Bltuate:  see  Jud.  Acts,  s.  64  tupra. 

Where  no  special  statutory  provision  as  to  the  place  of  trial  applies, 
this^ule  prescribes  a  particular  place:  (1)  In  actions  where  the  cause 
of  action  arose  and  the  parties  reside  In  the  same  county;  clause  (b) ; 
(2)  In  av.tlons  for,  or  Including,  a  claim  for  recovery  of  land,  other 
than  mortgage  actions:  clause  (c).  In  other  cases  the  plaintiff  makes 
choice  of  such  place  as  he  thinks  fit,  though  it  must  not  be  vexatlously 
cbosen. 

OUwae  (ft). — The  forms  of  specially  indorsed  writs  in  mortgage 
actions  do  not  state  a  place  of  trial.  This  omission  should  be  supplied 
as  required  by  this  Rule:  see  Form  5. 

The  mention  of  a  place  of  trial  In  the  Indorsement  of  a  writ,  not 
specially  indorsed,  does  not  preclude  the  plaintiff  from  naming  some 
other  place  of  trial  in  his  statement  of  claim:  St.  Mary'a  A  W,  0.  Rj/. 
V.  Webb,  18  O.  L.  R.  336. 

Under  the  Gng.  R.  similar  to  the  former  C.  R.  6S3.  It  was  held  that 
no  new  Jurisdiction  was  conferreJ,  and  that  therefore  actions  for  dam- 
ages for  trespass  to  lands  out  of  the  jurisdiction  could  not  be  main- 
lined: Britith  8.  African  v.  Companhia  Mocambigue.  1893,  A.  C.  602; 
and  see  Brereton  v.  Canadian  Pacific  Ry.  Co.,  29  Ont.  57. 

An  action  to  cancel  a  lease  of  a  mining  location,  and  to  recover 
posBeBslon  of  the  location,  and  to  restrain  the  defendant  from  enter- 
jDg  thereon,  was  held  not  to  be  an  "  action  of  ejectment "  within  the 
former  Con.  Rule:  Kendcll  v.  Ernst,  16  P,  R.  167. 

01aiu»  (b).— This  clause  applies  to  County  Court  cases,  and  the 
venue  may  be  changed  and  the  action  transferred  to  the  Court  of  the 
County  In  which  the  cause  of  action  arose  and  the  parties  reside: 
leavh  V.  Bruce.  9  O.  L.  R.  380;  Comeil  v.  Irwin,  2  O.  W.  R.  466  and  see 

Rule  767, 

"  CavM  of  Actton." — Meanc  the  whole  cause  of  action.  Where 
part  of  the  cause  of  action  arises  In  the  county  In  which  the  parties 
reside,  and  part  In  another  country,  the  Rule  does  not  apply,  and  the 
question  of  venue  must  be  determined  by  the  consideration  of  con- 
venience :  Conner  v.  Dempster.  6  O.  L.  R.  354. 

"Partle*  Redae,"-^  Thr  rrsldf'Tifo  of  the  plaintiff  at  the  timp  of 
the  delivery  of  his  statement  of  claim,  and  not  at  the  time  of  the  issue 
of  the  writ,  is  the  time  referred  to  in  this  clause:  Edaall  v.  Wray, 
19  P.  R.  245;  unless  the  writ  be  specially  indorsed:  see  clause  (a). 
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TW.  clauae  will  lovern  t  cau  la  which  th.  cauM  ol  aciloo  w 
ariKh  In  a  oounty  In  whltdi  .11  tha  parUea  to  It,  other  than  u  " 
who  are  out  of  the  Jurladlctlof..  r«ilde:  So.*o<c»cu.<i,  Land  «c  co 
V  UM,y  3  O.  L.  R.  666.  Th.  county  town  oj  .hat  county  aiouM 
therefore  be  nameil  in  the  atatement  of  claim  a.  the  place  of  trial    ,i 

OUmM  (.).-Thl.  clauee  la  Intended  to  apply  to  all  actloM  to, 
the  recovery  of  land,  except  where  .ucb  relief  Is  part  of  the  kii.i 
claimed  In  mortgage  actlona. 

In  actlona  for  recovery  of  land  the  trial  mu«t  prlmil  /o.i,.  m. 
place  in  the  county  where  the  land  Ilea,  but  the  writ  may  l»»iie  tj 
the  proper  office  In  any  county:  ConoiJo  PeriMnerK  L  d  S  Co  7 
Foley.  9  P.  R  273;  .o  alio  an  action  for  aaaignment  of  dower,  which 
C   l"  T   2M  "^""r  o'  l»nd:   UcCUUouih  v.  JfcCalloupt.  ( 

An  action  by  a  mortgagee  for  forecloaure,  payment,  and  poM«,loi, 
•  not  an  action  for  recovery  of  land  within  this  Rule,  and  the  veniit 
In  inch  caaea.  therefore,  need  not  be  In  the  county  where  the  lands  II. 
Sei,mo»r  v.  De  Mar,h,  11  P.  R.  472;  uid  Bt,  KenitU  y.  Em,t,  16  P.  K 

It  Is  the  duty  of  the  plaintirs  solicitor  to  conform  to  clauses  (Si 
and  (c),  and  name  the  place  of  trial  aa  there  indicated.  If  it  be  not' 
the  most  convenient  place  for  the  trial,  the  plaintilt  may  apply  to 
change  It  to  a  more  convenient  place:  Brown  v.  Bautt.  2  O  W  H  714 
Pitze  V.  Cor*,  3  O.  W.  N.  401. 

Vasiu  Is  Oonty  Ctmrta.— Under  ne  County  Court  Act  (R.  9  0 
c.  69),  »  30  (1),  unless  the  venue  is  changed,  or  the  parties  consent^ 
actions  lor  recovery  of  damages  for  trespaaa  or  Injury,  to  land 
brought  under  sec.  22  (1)  c,  actions  for  oDstrucUon  to  easement 
under  sec.  22  (1)  i,  are  to  troupftl  and  fried  In  the  county  where 
the  land  is  situate;  partnership  actions  under  sec.  22  (1)  »  In 
ot\ZTJ.  ""!;'  '"?  '"'•'■'"""p  had,  or  has.  Its  principal  place 
of  business;  and  actions  by  legatees  under  sec.  22  (1)  *  In  th. 
tTr/.hT  '"'f'  ''™'""°  ^  <"  ««""'>l»tration  have  Issued,  or 
Tf  ,h!  ^/.f™"*"  «■"««  "  U"  time  of  his  death,  unless  by  consent 
the  rL^r     •A"'  "?""  '"'  "'"'  °'  ^'^  '»  ■=•■»"««>■  »»a  ««•»■«  «>' 

h!  ilT.    ''        f."*  '"  '"  *"  ''™«'"  "4  "-''d  '■>  ""  county  where 
tne  land  Is:  sec.  30  (2). 

..  "!!*.*.'  '''•'  ""''  *"  OoBtraet-The  parties  formerly  might 
^  .  rl^",.  1°  T'  ?'  ""S*"""  the  action  Is  to  be  carried  on,  or  tried, 
in  a  Court  having  Jurisdiction  in  a  particular  locality:  see  The  Soim 

nLl:  n  ,■  °-  \^-  '"•  "  ""'  ""  "■'«'  ■»«»  •>»  «  a  particular 
place.  Dulmage  v.  WAife.  4  0.  L.  R.  121;  and  the  Court  gave  effect  to 

Zm  ^„T  r-  "■■'  ^"■'""  "■  «<"••  "  O-  L.  R.  "3;  but  It  would 
seem  that  such  contracts  or  agreements  do  not  affect  the  practice  ot 

Ti  ,  »      „™  ""'  °'"  '°   "^"^   '"«  """"■   «'■:    Ben  ,,  Ooodijo. 

c  6?'  r74°"  "■  "'•  *""  "^  ™'  """""''  '""""  ^'■'  '"■  ^-  "■ 

wer^"!?,!!  W-a^mntims  Plae,  of  TrUl._ln  chancery  no  action, 
were  local,  all  were  transitory.    At  Common  Law  some  acUons  were 

tne  county  In  which  the  cause  of  action  arose,  though  the  trial  might 
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it  ordaml  to  uke  pirn  eUewhare.  In  t  traniltorx  action  the  plain-  Biii  Mi. 
til  millit  l>r  hli  venue  where  he  pleued,  subject  to  the  power  of  the 
Court  or  a  Judge  to  order  It  to  tie  ctaanied.  The  practice  aa  to 
cbuilni  the  venue  waa,  that  either  part;  mlfht  appi;  tor  an  order 
(or  that  purpoK.  The  plaintiff.  It  the  application  waa  hli.  had  to 
sbew  reaioDable  ground  tor  the  change,  and  If  the  application  was 
the  defendant'!  the  defendant  had  to  shew  dlitlnctlr  a  prepon- 
dersDce  of  convenience  In  favour  of  trying  where  he  proposed.  Instead 
of  where  the  venue  waa  laid:  Church  v.  Bamett,  L.  R,  6  C.  P.  116. 

Now,  the  Court  or  a  Judge  mar  change  the   place  of  trial  on  Ch.n„  ot 
motion  for  that  purpose,  In  all  cases  not  governed  by  special  statute,  P'^<i*o' 
Including  actions  for  recovery  ot  land :  see  Can.  Pac.  Ry.  v.  Manion.  11   '  *  ' 
P.  R.  247,  and  Including  actions  within  clauses  (D)  or  (c)  of  Rule  U&. 

Under  the  present  Rule,  on  a  motion  to  change  the  place  of  trial, 
while  the  matter  Is  largely  In  the  discretion  ot  the  Court,  or  Judge, 
and  one  question  Is  where  can  the  action  moat  conveniently  be  tried 
IMC  Oreey  v.  BUiaW,  12  P.  R.  567;  Tolilor  v,  Oratit,  •  C.  L.  T.  140),  It 
li  now  settled  by  two  decisions  ot  Divisional  Courta  that  the  discre- 
tion Is  to  be  exercised  subject  to  two  restrictions,  viz.; — 

(1)  The  plaintiff,  where  clauses  (t),  or  (c),  do  not  apply,  has  a 
rlflit  to  select  the  place  of  trial,  a  right  which  Is  not  lightly  to  be  Inter- 
lettd  with,  where  the  place  has  not  been  vexatlonsly  chosen;  and 

(2)  The  onus  Is  upon  the  applicant  to  shew  that  the  preponderance 
of  convenience  is  against  the  place  named  In  the  statement  of  claim: 
Stmiart  Drain  Pipe  Co.  v.  Fort  William.  16  P.  R.  404;  HttUiiay  v. 
Slonlcv,  n.,  493;  see  also  JToail  v.  Noai,  6  P.  R.  48;  Plum  V.  JTor- 
miiiKoii,  W.  N.  1876.  106;  Wootf  v.  Kay,  W.  N.  1879,  206;  Shroier  V. 
Myen.  34  W.  R.  261;  Oreen  v.  Bennett,  32  W.  R,  848;  60  L.  T.  706; 
Brides)  V.  Duncan.  7  T,  L.  R.  514;  WoHon  v.  Wldeman,  10  P.  R.  228; 
Boil  V.  Con.  Pac.  Ry.  Co.,  12  P.  R.  220;  Nicholton  v.  iinlon,  16..  223; 
J/ndijOB  V.  Ferland,  17  P.  R.  124.  This  was  In  effect  the  practice  In 
Chancery  formerly:  Xoad  v.  JTooiJ.  6  P.  R.  48;  BrUcut  v.  Duncan,  7 
T.  L.  R.  514;  and  was  held  by  the  Court  of  Appeal  to  be  the  settled 
practice;  Campbell  v.  Dohcrty,  18  P.  R.  243. 

There  has  not  been  unanimity  amongst  the  Judges  In  this  Province 
u  lo  the  weight  to  be  given  to  the  place  where  the  cause  of  action 
arose,  In  determining  the  place  which  Is  most  convenient.  This  had 
formerly  little  weight  In  Chancery:  Noad  v.  Noad,  aupra;  but  waa  an 
Important  element  at  Common  Law:  Barper  v.  Smith,  6  P.  R.  9; 
Ollnour  V.  BtHckland,  6  P.  R.  254;  PWpjeii  v.  McLeOd.  7  P.  H.  377. 
The  reported  cases,  and  the  opinions  ot  the  majority  ot  the  Judges. 
m  In  favour  of  adopting  the  former  Chancery  practice,  and  of  deter- 
mining the  convenience  by  a  consideration  of  the  expense,  and  the 
witnesses'  facilities  of  travelling:  see  cases  supra,  and  Davis  v. 
Murray.  9  P.  R.  222;  Rotertaon  v.  Daganeau,  3  C.  L.  T.  266;  Walton 
1.  "Wiieman,  10  P.  R.  228:  Slater  v.  Purms,  10  P.  R.  604;  Rosa  v.  Can. 
Pac.  Ry.  Co.;  Nicholson  v.  Linton,  supra,  Taylor  v.  Grant.  9  C.  L.  T. 
MO;  Orlell  v.  Mulholland,  14  P.  R.  180;  Berlin  Piano  Co.  v.  Trualsc*, 
IS  P.  R,  68;  Brethour  v.  Brooke,  15  P.  R.  206. 

"  The  facts  in  each  case  must  be  considered,  but  It  Is  a  safe  genera] 
rule  that  the  venue  will  not  be  changed  unless  the  defendant  shews 
Ihat  some  serious  Injury  and  Injustice  to  his  cause  will  arise  by  try- 
Ing  It  where  the  plaintiff  proposes  to  have  It  tried  ":  per  Boyd,  C., 
In  Dowie  V.  Partlo,  15  P.  R.  314. 
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Chkiif*  at 
pUe*  of 
trfftl. 


KULU  or  COUIT, 

The  lul  Ibu  .  .lev  by  th.  Jury,  or  th.  Cn.n,  mitht  br  mrnu,, 
i.  .  c'rcuMUac  to  b.  con.ld.r«l:  Odd,  ,.  i/.rtoltajd  14  l"  H  ?5 
Coiwio  C«rr*i«  Co.  y.  Do*m.  41  c.  u  J.  139-   tm  .  .o   I:l 

«.ni,"L^„r„,v„c'rorw::Lr:  r;r;  ";"jrr  r,,:,',!;;,- 

16  P.  R.  404;  Hi09io.  V.  Con.o,„.  Reduction  Co.;  2  0   W  N  o       IT, 
U  I.  tapoMlble.  „  .  general   rule,  ,„  ent.r  Into    Jl„;..   ,'„, 
.he.h.r  on.  cl«.  of  wl.n..«.  will  b.  nor.  Injured  tb.n  .no  i" 
.b.™ce  from  boo,.:  Xo«d  v.  .Voorf.  ud  DavU  v.  Jf«rra»,  «"°  p  io 
flrr.»  «o„„  f„.  V.  TriMLc*.   16  P.   R.  gn,    „c.pt  In  lb,  rL  o,. 
public  oner:  /•(,»,,  V.  «„,,*.  i  cby.  Cb.  4>:  f„,,  v  C,    "p  K 

A.  to  wltnMM.  wbo  >ro  out  of  tba  JurUdlcllon,  tbe  pUce  of  tmi 

rv,'ii,rro"rj.'r4'."  '"■"'"-"^  *"*"'°*--  '■°- "' 

Th.  preponderance  of  convenience  to  b.  shewn  by  the  defendant 

JfcTnuie   10  p.  R.  406;  but  an  undertaking  by  defendant  to  ray  ib- 

n"rZ,i°dLTL'°  ""'"'"■'""  "  ^-  ■"««  •"  trial  li  iLZl 
not  a  ground  for  maklni  a  change:  JfcDonoM  v.  Dawion,  lupra. 

action'  ^"^^'^''^'Tu"  "  °'  °"'™  taPonanc.  In  an  allmon, 
""°°:  "  ""  '"•'•■"'""  "•■  to  bear  In  any  .vent  all  the  dlsbur.^. 
ments:  rofg  v.  foig,  12  p.  R.  249. 

evlt°„™'"l'in"  «'""5  "»"■"  »'  wltne....  and   the  nature  of  their 

m.i,,.  •  Vt  ""'T^'S"  °'"  ""'  """"'  *™"  "■  generalities:  « 
Diclcenion  v.  Toronfo  Ky.,  2  O.  W.  N.  8S2. 

^rJl^^^A  '.^°  P""'»  «»"»  '■>  "le  """ty  In  which  th.  cause  of  action 
oun„^M  1      '"k""  "  '""•  '  '■"*■  »"'™''  ""«  "'"  I'''''  t"  ""  ■"«<!' 

V  kr^'uVB.'"'" '"  ''""''^''  ^-  ^''""' "  «■•  «•  =»^^  *■""■ 

...  J"*."^'  """  »  """^e  win  delay  the  trial  considerably  Is  a  clrcum 
stance  to  be  considered:  Servos  v.  scttoj.  supro. 

A  direction  to  the  parties  to  disclose  the  names  and  evidence  of 
he  witnesses,  In  order  to  consider  whether  the  witnesses  aro  material. 
IS  not  proper:  Jrpin  v.  Ouinone,  12  P.  R.  364. 

Where  the  plaintiffs  resided  at  Montreal,  and  the  defendants'  officers 
at  Plcton,  and  the  plaintiffs  had  some  witnesses  resident  at  Toronto. 
Be  place  of  trial  was  changed  from  otUwa  to  Toronto:  fooprr  v. 
tenlnil  Ontario  Ry.  Co.,  4  Out.  280. 

^„^T  T'"*  '"  ""'"''""S  '"davits  it  1,  impossible  to  decide  KMch 
would  be  the  most  convenient  place  of  I  rial,  the  Court  may  decline 
to  interfere,  leaving  It  to  th.  trial  Judgo  to  apportion  the  cost  as 
may  be  proper  If  It  shall  appear  that  the  wrong  place  has  been  selected: 
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llrArtHur  v.  mchlnm  Cenlnl,  IB  P.  R.  77,  ••  oxplilncd  In  Bttthour  aiklli. 
\.  Brookr,  15  P.  R.  208;  and  Me  RotrrK  v.  Joifi,  18»:,  2  Q.  b.  194. 

Drliir  Id  •pplylnc  majr.  apart  (ram  all  other  cuulderallou,  be  lulll- 
rlut  to  JuttKr  till  ditmlMtl  of  a  motion  to  chanie  the  v«ue;  ai 
wbrre  the  action  U  Juat  about  to  be  tried,  and  applliatlon  might  looner 
luve  been  made:  PMIipi  v.  ilcall.  26  Ch.  D.  <21i  32  w.  K.  SCi. 

The  affldavlti  on  lucb  motlona  ihould  be  made  bj  the  parllea  them- 
Hlvei,  and  not  by  thulr  wtlcltora:  Uootl  v.  VroHkrttt;  4  p.  R  27[»- 
Bo»er  V.  WaWoii.  2  O.  W.  R.  p.  434;  Umh  v.  Bracr.  »  o.  L  R.  380. 

Ad  application  la  not  neceuarlly  premature  becauae  liuue  la  not        I 
lol&fd.  If  the  laauea  can  be  determined  from  the  pleed'   fi-  Pou-rll  v  I 

Com.  29  Ch.  D.  488-9.  I 

SimMc.  thia  Rule  does  not  five  a  Judie  a  right  to  lotertere  with 
ihe  procedure  Id  the  action  le.g..  to  change  the  venue  or  hia  own 
motion),  except  at  the  Inelanco  of  a  parly:  ilull  v.  Xorth  J)rlli</i,  etc.. 
CO..  11  P.  R.  83.  Such  motions  ehould  not  be  made  at  the  Assizes; 
It  IB  too  late  then  to  consider  the  balance  of  convenience,  as  the 
parties  have  to  be  prepared  for  trial:  Somlii  .4|7rlcul(unil  Imiiltment 
Co  v.  Perdue,  U  P.  R.  224. 

The  plaintiff  having  named  a  place  of  trial  In  a  specially  Indorsed  Ch.nie  on 
writ,  cannot  name  a  new  one  In  the  statement  of  claim:  Sigiiiortli  v  >''•;[""''• 
JfcTlnnon,  19  P.  R.  178;  Turcollc  v.  A'InifclrjIcIn,  2  O.  W.  N.  932;  nor  "° 
bsving  named  one  In  his  statement  of  claim,  can  he  change  his  mind 
and  name  a  new  one  by  amendment  of  the  statement  of  claim  under 
Rule  127:  Sull  v.  Xorth  BrUlth.  cte..  Co..  10  P.  R.  622.    As  to  whether 
the  omission  to  name  a  place  of  trial  In  the  statement  of  claim  can 
be  supplied  by  amendment:  see  note  to  Rule  127. 

Where  the  writ  Is  not  specially  indorsed  the  plaintiff  may.  In  his 
■tatement  of  claim,  name  a  different  place  of  trial  to  that  Indorsed  In 
the  writ:  St.  llary't  ,1  W.  O.  Ry.  v,  W.-DS,  18  O.  U  R.  330. 

The  place  of  trial  may  be  changed  In  actions  to  recover  land,  aa 
well  as  In  other  cases :  see  clause  ( rf ) .  Can.  Pac.  Ry.  Co.  v.  ifanlon,  IIP 
R.  247. 

In  the  cases  mentioned  In  clauses  (6)  and  (c)  of  the  Rule,  viz., 
actions  where  the  cause  of  action  arose,  and  the  parties  or  those  who 
are  within  the  Jurisdiction,  reside  in  the  same  county,  and  actions  for 
recovery  of  land,  the  plaintiff  Is  obliged  to  name  a  particular  place, 
whether  the  most  convenient  or  not:  Saskatchewan  v.  Leailey,  9  O.  L. 
K,  556.  In  such  case  the  plaintiff  may,  nevertheless  move,  like  tJie 
ilefendant,  to  have  the  place  changed:  the  onus  will  be  upon  the  appli- 
cant of  shewing  a  preponderance  of  convenience  In  favour  of  the 
change  proposed. 

^  In  the  cases  where  the  plaintiff  has  the  right  of  selection,  he  can- 
not have  the  place  settled  by  him  changed.  If  the  defendant  objects. 
pxcei)t  upon  shewing  some  cogent  reason.  If  the  place  chosen  by 
him  Is  manifestly  an  Improper  one.  he  may  be  ordered  to  pay  the 
costs  of  the  motion  to  change:  Martin  v.  Boss.  6  P.  R.  264.  If,  how- 
ever, the  plaintiff  Is  obliged  by  clause  {&),  or  (c).  to  name  a  place 
^'hteh  la  Out  the  most  convenient,  he  canuut  be  said  to  have  named 
an  improper  place,  and  where  he  applies  for  a  change,  the  circum- 
stance that  he  has  named  a  place  should  not  weigh  against  him.    The 
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■■to  l«(. 


On  KTonnil 
lh»t  f»ir 
lri»l  fanniit 


HIT  I 


I  or  COURT. 


Ch%t.gint 
pikce  of 
rBfsrence. 


tb.  lrl.I    ,!..«  h.  I.  I.  i,nt»  or  iMlDf  bl.  d.bl.  p.r"^.     '; 
•om-  uiifor«€.eB  clrruiii,l.iic.  b.^  b..  b»n  pr.»iil,d  from  .'in.  ,! 
irl.1  .t  .b»  PI.C,  orlila.Mi'  n.mcd  b,  him;  «»  t.™,  v,  TV,X  4  p 

«.Yhm,l  V.  ivo,.  „..  ^,..  8  „.  c,  L.  J.  m  (,b.r.  tb.  Judr-  .npol„  .  j 

i./i^  J,  ",  "    "^  '•  "'  '"•  «•"•  '»"'«  l"'".il.d  In   hi 

deteDdaot  company). 

On  olber  e.traordlni.  r  (round,  lb.  plao.  of  IHal  mar  b«  ch.n,,,! 
►  or   l„.tanrr    ,b.  „l.,eno,  ot  circum.tancM   wblrb   may   r-nlr  f, 

/■..<rt.*.  5  p.  R.  210:  tb.  lnt.r«l.  of  the  looalltr  b.ln,  l",„i,J 
.l/unl,lp„l  CoumHl  0/  O»(,irto  v.  rumb.rlmi.  3  U   C    L   J    11    lu. 

trial  Impoi.lble:  M.nonath  v.  pror.  /nj.  Co..  2  C.  L.  J  m-  autrkb.Z 
V.  r,,«.ro-.,  B  P.  H.  341;  «,  aI.o  Davl.  «.  J/urr„v  i  P  R   z's    s»r 

^.^i'*""' « "^ ",  '"'• " '-  ""■  '"•  ''"■"'"■"•  V  t« » 32  ..'t  ;. 

«»rod,-r  ,-^  l/vrr,.  34  W.  R.  3Cl;  <,„„.„  v.  Apf,,ty.  ,3  r  I.  r  ! 
Vnicr  V.  Brraaan.  14  P.  R.  IM;  ^„r,  ,,  yur*.  2  O.  W.  N  43  Bm  b. 
m.r.  tact  that  on.  or  tbc  p.rlle.  I,  p,r.onally  '.Id.ly  known  or  ro,m  a 
n  any  ■■ounty^  I,  no.  a  rea.on  for  bavin.  ,be  trial  l,.,^h,r°' oTm, 
\.  AnircK.  2  O.  W.  R.  608;  Broion  ».  UtuvU.  lb.  704. 

yu„r,..  wbotber  the  pendency  of  olber  .Imllar  .ult..  and  lb.  laci 
.hat  a  large  number  of  per.on.  ar.  Intere.ted  In  the  county  In  .be 
matter,    nvoWed,  and  tbat  In  the  opinion  of  a  number  of  roald  °l    a 

Kirk.  .  C  L.  T.  5o5.  657;  ,eo  alio  J/oor  v.  Boyd.  3  P.  R.  374;  rnmr 
>.  Br,nn„„.  14  P.  R.  294.  See  .1,0  wbere  the  Sberllt  1.  a  narly  Bmn 
«..„  V.  J.r,H..  S  P.  R.  322;  or  lb.  County  Judge;  Anon.  ,  ITm 

The  place  of  trial  wai  cbaaiod  In  a  colllalon  .ult  In  tb.  Marlilm. 
.our  .  on  tbe  ,ole  ground  tbat  the  local  Judge  would  b.  In  a  bo  " 
'°d«  oVrb^^  "'f,,"f  "r  ""  ''■•"■^'"•"'  "  ™""'  ""'.inabi:  know 

App.aU— The  discretion  of  tbe  Court  or  Judge,  exercised  on  a 

t  rhamlLr  """■I'l  ""cer  In  Cbambera.  .be  dlacretlon  ot  a  Jul.. 

Court    .hlnv^inr     ",""  '"'  ^  ""l"'™"  Court,  even  though  tb,. 

I.  J^.  K.  Hfi;  Soibp  V.  /,o(7r,  12  T.  U  R.  1ft\ 

»l.h°.h„',th  '.h  '^l"""^?"  ''»™<'1  "y  "  Judge  will  not  be  Intorferod 
la'  Ill„/  Appellate  Division  shou;  i  not  be  satlsOed  that  th.-n- 
tnJ\T,l  T°  »  <^'""'"'«"'*  '"  Tying  tbe  case  at  tbc  place 
■unna  in  the  order:  Peer  v.  .V.  W.  Transportation  Co..  14  r   R  .1S1 

Chaagla,  pi„,  „,  R.f.„a.,  „a„  jBdgm.«t.-A   rcterenc. 
™.,H„  1" /"•'»,«  /«,,,.  to  the  Master  at  the  place  where  the  pro- 

/nn.s.  4  thy.  ch.  ;,3;   but  the  place  is  subjec.   to  be  changed,  upci 
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nMloll,  tpplrlnc  th»  am*  prlndiiU*  u  In  tbi>  rut  of  the  iten  rf  lrl»l    Salt  tu 

irr  Jmkio»  v.  «.iit(»miii.  •  C.  L.  J.  2»;  .W.  .Vn»  v.  K,.;«»u.  (.pro.  |>,  7M. 

«•  pollfy  nf  '/■»«•  /mtloidirr  4rt  In  dMrntnlliUi  tnuiMii  lntro4iic« 

■  funbrr  ikmrnl.  and,  u  (ar  u  |ioulbl«,  UK's!  DMlltri  an   ro  bo  Mnt 

10  lb>  local  Maalan;  a  nftrrncp  waa  tbarcfori'  rhanird  and  irnt  to 

lh<  lliil»r  of  tbr  raunly  In  wblcb  a  partniTKbli)  builm  «>  In  quntlon 

wu  earrlad  on:  AllkcH  v.  IVilioH,  •  P.  II.  li, 

A  reltronct  waa  aliio  cbanccd  whirl'  It  btcauii'  nccraaary  to  add  ai 
>  party  Ibe  Mulrr  bi'foro  wbom  tliu  nuttur  wai  iKOdlnii:  UM>/un  v. 
r.«i<l<loii,  1  I'hy.  Cb.  :iilO;  and  *bi,ro  thu  Mu«tor'«  lllniiM  uiiHtted 
bim  from  attending  to  bualnoi:  He  Klrkpatrlik,  11  ('.  I..  J  U'l  •>  c 
L,  I.  204. 

Id  admlniitratlon  inatttTH,  boweipr,  the  rcfiTence  abouUI  iirinii 
laclf  bo  to  the  place  whcrL-  the  j>craon  wbonu  tittute  U  to  bu  adralnit- 
lered  realdud;  In  aucb  muttura  Unrara  v.  Uit|/nni',  3  Or.  310,  li  sot 
applicable:  Jdomptoa  v.  lairbalrn.  10  I'.  II.  a,:.  Sea  alio  nolea  pre- 
cedlDS  Itulc  402, 

Croaa  Aotloaa.— Whpro  croaa  actlona,  with  different  placen  of  trial 
named,  are  conaolldated,  the  place  of  trial  will  be  ordered  aa  tbe 
tulance  of  convenience  requires ;  Ooncc  v.  LeUvh,  11  P.  R.  255. 

246.  After  the  close  of  the  pleadings  either  party  may  noii».o( 
give  notice  of  trial.    CB.  530.  '"*' 

Cloa*  at  PIaa<lm(a.— 8m  notei  to  llulei  120  and  326.  >''•<"  '■' 

I'Iradlnir'- 

As  to  when  the  pleadings  are  closed;  see  Ilarr.  v,  Cawthruin;  II  P. 
R.  353;  Malcolm  t.  Kan;  16  P.  H.  330;  and  notca  to  «u/c«  US.  120 
Nutlce  of  trial  itlven  before  tho  iileadlngs  are  closed,  within  iho  mean 
Ing  of  ttuh-  120.  us  Bpalnst  all  the  defendants.  I«  Irregular:  Long  v. 
Long,  7  O.  L.  H.  uSfl :  SchnrUUr  v.  Proctor,  s  P.  R.  11;  tiobinaon  v. 
CaUmll.  1893,  1  Q.  B.  519;  68  L.  T.  218;  end  a  defendant  agalnat 
whom  the  pleadings  are  closed  may  take  the  objection,  and  hav^  tie 
notice  of  trial  set  aside,  though  the  other  defendants  are  content  to 
accept  It;  Lonp  v.  Long,  suPra. 

Where  an  overdue  defence  was  filed  on  the  last  day  for  giving 
notice  of  trial,  and  a  Joinder  of  Issue  and  Jury  notice  were  filed  on 
the  same  day,  but  after  the  filing  of  the  defence,  the  service  of  notice 
of  trial  with  the  Joinder  of  Issue  and  Jury  notice  on  tho  same  day,  but 
bcfurr  the  filing  of  llie  defence,  was  held  to  be  regular;  Broihrick  v. 
Brood* .  12  P.  R.  561;  but  service  of  notice  of  trial  and  Jury  noMce 
before  the  tiling  or  delivery  of  defence  on  the  last  day.  defendant  being 
In  no  default.  Is  Irregular:  Mcllraij  v.  Mrlh-oy.  14  I'  H.  264;  followed 
In  Ihrmann  v.  H,iiidiiilii.  ,-lr..  Co..  IJ  P.  R.  34.  In  preference  to 
Broticriik  v.  Uroatcfi,  auprn,  and  the  Issuing  of  an  order  to  produce 
at  the  time  defence  was  delivered  was  held  not  to  waive  Irregularity  In 
the  notice  of  trial:  /b. 

Where  .0  reply  is  delivered  the  plaintiff  cannot  give  notice  of  trial 
until  the  lapse  of  10  days  from  the  delivery  of  the  defeuce;  ItobtnBon 
V.  CilMwrll,  tupra;  Kulfa  118.  120.  Where  the  reply  In  something  more 
than  a  Joinder  of  issue,  ijun  re.  can  tbe  notice  of  trial  be  given  without 
?lviiig  defendant  time  to  file  a  Joinder  of  Issue;  see  lUlc  119;  Piper  v 
Brnjamin.  17  P.  R,  267. 
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Where  after  notice  ot  trial  haa  been  given,  a  third  party  notice  Is 
given,  and  dlrectlona  made  thereon  allowing  the  third  party  to  put  in 
a  defence,  and  directing  the  laauee  hctween  the  defendant  and  thlril 
party  to  be  tried  at  the  trial  of  the  action,  that  haa  the  effect  ot 
re-openIng  the  pleadings,  and  they  are  not  re-cloaed  until  after  the 
expiration  of  the  time  for  delivering  a  reply  to  the  third  parlyi 
defence;  and  a  new  record  must  then  be  prepared  Including  the  third 
party  proceedings,  and  the  case  must  be  again  entered  for  trial  dnO 
a  new  notice  of  trial  given  to  the  defendant,  and  third  party  c,,,, 
teieration  Life  v.  Latatt,  18  P.  R.  238;  so  where,  after  notlie  ot  trial 
given  by  defendant,  the  plaintiff  obtained  leave  to  amend  anil  .idd  a  ne,v 
defendant  necessitating  further  pleadings,  the  notice  of  trial  was  set 
aside  on  the  application  of  the  plaintiff:  Brennan  v.  Bank  of  HamMon. 

Notice  of  trial  given  prematurely  Is  a  voidable  proceeding  and 
where  a  motion  to  set  aside  such  a  notice  was  adjourned  till  the  trial 
and  was  dismissed  by  the  Judge  at  the  trial,  who  proceeded  witli  the 
trial  In  the  absence  ot  the  defendant.  It  was  held  that  a  motion  by 
way  of  appeal  against  the  decision  of  the  Judge  on  the  motion,  ami 
also  to  set  aside  the  Judgment,  might  properly  be  made  to  the  Dlvi 
Blonal  Court:  Campau  v.  Ranialt,  17  P.  R.  523;  Qua  v.  Canadian  OrJrr 
of  Woodmen,  5  O.  L.  R.  51. 

AiMumtnt  ot  DMamgna.— Where  a  plaintiff  Indorsed  his  writ 
for  a  liquidated  demand,  and  signed  Interlocutory  judgment  for  default 
of  appearance,  and  thereafter  Hied  a  statement  of  claim  varying  the 
claim  for  relief  asked  by  the  writ,  and,  without  closing  the  pleadings 
on  the  statement  ot  claim,  set  the  cause  down  for  assessment  of  dam 
ages  on  the  relief  claimed  by  the  statement  of  claim.  It  was  held  that 
the  proceedings  were  Irregular  and  the  assessment  ot  damages  couM 
not  be  made:  Alexander  v.  Alexander,  1  O.  L.  R.  639. 

Notice  of  assessment  ot  damages  must  be  given,  thought  defendant 
has  not  appeared :  see  Rule  247,  and  notes. 

,.  ??*',"'•  **  »rtia.-For  forms  of  the  notice  ot  trial,  see  Forms  Noi 
»4,  3d;  H.  4  U  Forms  Nos.  829.  830  and  633,  and  see  Rulea  248,  250.' 

Where  notice  ot  trial  did  not  state  the  place  where  the  trial  was  to 
take  place,  a  motion  to  set  aside  the  notice  was  refused.  In  the  abst!nce 
of  an  affidavit  stating  that  the  party  moving  was  thereby  misled: 
OBrien  v.  Well,,  20  C.  L.  J.  369.  See  also  Walker  v.  Terrs,.  7  P.  R 
340;  Bank  of  Montreal  v.  Cameron,  7  P.  R.  188. 

The  notice  may  be  given.  In  non-jury  cases,  for  either  the  jury,  or 
non-jury,  sittings,  at  the  place  named  for  trial:  see  Rule  248  (d) 
except  In  Toronto  cases,  as  to  which  see  Rule  260. 

'•  Either  Party."— Any  one  of  the  parties  plaintiffs,  or  defendants, 
may  give  notice  of  trial;  Tinning  v.  Orand  Trunk  Ry.,  U  P  R  4::S-  and 
If  one  ot  several  defendants  does  so  he  should  serve  his  co-defendants 
"^  r  /!  '^^  ■">'""":  ■"''"•<■"  V.  Thompion,  9  P.  R.  533.  If  some 
of  the  defendants  have  not  appeared,  and  It  is  necessary,  or  desired, 
to  give  them  notice  of  motion  for  judgment,  such  notice  should  be 

,?n  „°"°''  ""''  ■''"■■''  "'  ""  """"^  "'  "■1=1:  1<^'<'  V  IfcOon.H. 

14  P.  R,  483;  but  see  now  Rules  35.  354. 

Where  the  plaintiff  served  an  Insumdent  notice  of  trial  on  defend- 
ants, and  third  parties,  and  it  was  set  aside  on  defendant's  motion. 
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It  was  held  that  It  wag  the  plalntlBg  and  not  the  defendant's  dutyEuUi2i7 
to  notify  the  third  parties  that  the  trial  could  not  proceed  on  the     **••     ' 
notice,  and  third  parties  appearing  at  the  trial  wero  held  entitled  to 
costa  of  the  day  from  plalntlll:  Knight  v.  KUgctown,  14  p.  R.  81. 

Where  a  defendant  exercises  the  power  conferred  by  this  Rule  and 
gives  a  regular  notice  for  the  sittings  next  approaching,  the  plaintiff 
cannot  Interfere  with  defendant's  right,  by  giving  notice  for  more 
distant  sittings:  Bhav:  v,  Crawford.  13  P.  R.  219;  ifcOiil  v.  McDonell 
U  P.  R.  483;  see  also  Hogatoom  v.  Lunt,  14  P.  R.  480. 

Fallnn  to   (It.  Hotie.  of  Tri.l.-The  plaintiff  In   all   actions  ,..„„,  ,„ 
(other  than  non-jury  actions  In  the  County  of  York)  Is  liable  to  have  ei-.  "otie. 
bis  action  dismissed  for  want  of  prosecution  If  he  falls  to  give  notice  °'  "'"■ 
of  trlsl,  where  the  pleadings  have  been  closed  six  weeks  before  the 
commencement  of  any  sittings  tor  which  he  might  give  notice-  Rules 
243  d.  324,  325. 

As  to  non-Jury  actions  in  the  County  of  Yorlt:  see  Ruler  324,  250. 

Where  a  case  Is  to  be  tried  in  the  County  of  York  without  a  Jury 
the  plaintiff  (notwithstanding  Rule  248  li)  will  not  be  in  default  under 
Rule  325,  by  reason  of  his  not  giving  notice  for  a  sittings  for  which  he 
might  have  given  notice,  if  It  is  not  the  non-Jury  sittings:  Let/hum  v 
JTnote,  17  P.  R.  410. 

247.  Where  interlocutory  judgment  has  been  signed  "•"«• »' 
against  any  defendant  for  default  of  appearance  or  S™  °iLr. 
pleading,  ten  days'  notice  of  assessment  of  damages  shall  MmM°'^ 
be  given  to  him.    Such  notice  and  proof  of  service  shall  "'°"' 
be  filed  when  the  action  is  set  down.    CM.  537.  Amended. 

See  notes  to  Rule  35. 

The  notice  may  be  served  by  posting  up,  as  mentioned  in  Rule  200. 

Where  the  action  is  to  be  tried  as  against  other  defendants  it  is 
advisable  to  give  notice  of  assessment  for  the  same  time  and  place  as 
notice  of  trial  is  given.  As  to  the  assessment  of  damages:  see  note  to 
Rule  39. 

248.  Except  in  actions  to  be  tried  at  Toronto,  without  t™  day, 
a  jury; 

(a)  Ten  days'  notice  of  trial  shall  be  given  before  |.",  ^'''°"'' 

entering  an  action  for  trial ; 

(b)  After  notice  of  trial  is  given,  either  partv  mav  Emr,  „i 

enter  the  action  for  trial,  and  if  both  parties  ?£°  '" 
enter  the  action  for  trial  at  the  same  sittings 
it  shall  be  tried  in  the  order  of  the  plaintiff's 
entry; 

(c)  Actions  shall  be  entered  for  trial  not  later  than  Time  tor. 

the  "'xth  day  before  the  commencement  of  the 
sittings ;  but  a  Judge  may  permit  any  action 
to  be  entered  after  the  time  above  limited ; 


notisn 

quired    before 

entry,  except 
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(d)  An  action  which  is  to  be  tried  witliout  a  jury, 
may  be  entered  for  trial  at  any  sittings  ap- 
pointed for  the  place  named  for  the  trial  of 
such  action.    C.R.  538.   Amended. 

See  Eng.  (1S83),  RR.  438.  439. 

For  Form:  see  No.  34;  H.  ft  L.  forms  N'oo.  S29.  830.  633, 

C.  R.  .^38  provliied  that  "short  notice  of  trial"  should  be  f.ie  days, 
but  this  provision  has  not  been  continued  In  this  or  any  other  HuU. 

The  ten  days  are  computed  In  the  usual  way,  exclusively  of  tbc 
Brst  day  and  Inclusively  ol  the  last,  under  Rule  173:  sen  Unrpcr  v 
Morse,  3  C,  I,,  T,  309,  The  llu]e  does  not  expressly  provide  that  the 
notice  of  trial  Is  to  be  filed  with  proof  of  service  before  the  case  Is 
entered:  but  the  ofllcer  seems  entitled  to  require  It  before  making 
the  entry:  see  clause  (a).    See  note  to  HuU  253. 

This  Hull'  does  not  apr.i.t  to  non-jury  actions  to  be  tried  at  Toronto' 
Itulc  2&0  applies  to  such  cases. 

Notice  of  trial  was  amended  nunc  pro  tunc  where  given  for  trial  at 
Belleville,  naming  the  day  Used  for  the  Assizes  at  Plcton.  the  Belleville 
Assizes  being  over,  and  the  party  served  not  having  been  mlslotl 
Walkrr  v.  Terry,  7  P.  R,  340;  so  where  ■'  September "  was  Inserted 
Instead  of  "October."  as  the  mistake  could  not  mislead:  Btin*  o/ 
Ifontreol  V.  Cameron.  7  P.  R,  188;  see  also  O'Brien  v.  WelU,  20  C.  L.  J, 
369 :  and  McBride  v.  Carroll,  14  P.  R.  70, 

Where,  after  notice  of  trial  given  by  plaintiff,  the  defendant  obtained 
an  order  postponing  the  trial  on  payment  of  costs,  this  was  held  to  be 
a  conditional  order  not  staying  the  plalntlrs  proceedings,  and  one 
which  the  defendant  was  at  liberty  to  abandon  without  being  liable  to 
pay  other  than  the  costs  of  the  application:  Allen  v,  Mathers  9  P  R 
477,    ' 

As  to  both  parties  giving  notice  of  trial :  see  notes  to  Rule  246, 
A  defendant  Is  entitled  to  the  full  ten  days'  notice,  and  there  is  no 
power  to  compel  him  to  take  less,  unless  he  has  consented  to  take 
shorter  notice,  or  unless  shorter  notice  can  be  Imposed  as  a  term  of 
granting  an  indulgence  to  the  defe^idant:  Hamilton  Prov  rf  L  Sor 
V.  MeKim.  13  P.  R.  12.5;  Whitney  v,  stark.  lb..  129,  See  also  La.ikier 
v.  Trkeian.  67  L,  T,  121;  Qua  v.  Can.  Oriler  of  Woodmen.  5  O,  L,  R,  61: 
but  where  a  special  order  as  to  trial  Is  being  made  It  may  provide  for 
a  notice  of  trial  shorter  than  the  usual  10  days:  see  Barter  v  ifoliis- 
worth.  1S99,  1  Q,  B,  266;  79  L,  T,  434, 

Where,  by  arrangement,  papers  were  served  by  mail,  notice  of  trial 
posted  in  time,  but  received  one  day  short  ol  the  ten,  was  set  aside: 
UcDonmgh  v.  ,tIiso)i.  <J  P.  R.  4,  But,  except  by  consent,  sonlcc 
cannot  be  effected  by  maillnB;  a  notice  sent  by  mistake  to  defendants' 
solicitors,  the  envelope  of  the  letter  being  addressed  to  them  instead 
of  to  the  plaintiffs'  solicitors'  agents  for  service,  and  returned  by  m.ill 
on  seeing  that  the  letter  was  not  intended  for  them,  was  held  not  to  lie 
good  service:  .Veirsomc  v.  Mutual  Ufc  Insuranec  Co..  3  0,  L,  R,  2r.,1, 

On  motion  to  set  aside  a  notice  nf  trial  served  a  few  minutes  late, 
service  having  been  admitted,  but  immediately  afterwards  repudiated, 
It  was  held  that  unless  service  of  a  good  notice  was  negatived,  the 
service  should  not  be  set  aside:   Wright  v    Way   8  P   R   238 
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Where  notice  of  trial  Is  set  aside  on  the  application  of  one  of  Bnl*  248. 
several  defendants,  the  plaintiff  should  notify  the  others  that  it  has  q^,h„    „u^ 
been  set  aside,  or  he  may  have  to  pay  their  costs  of  the  day:  Knight    *"    "*  " 
V.  Kidgctown,  14  P.  R.  81. 

Where,  after  notice  of  trial  has  been  served,  the  pleadings  are  re-  Hcopenins   of 
opened  and  new  Issues  are  to  be  tried,  the  notice  of  trials  falls,  and  i''*'****"*'' 
a  new  record  must  be  prepared,  and  a  new  notice  of  trial  given:  see 
Confederation  Life  v.  Labatt,  18  P.  R.  238. 

Countermand  of  Notloe  not  Allowed. — Eng.  (1883)  R.  443.  pro-  Counlermtnd 
videa  that  no  notice  of  trial  shall  be  countermanded,  except  by  consent.  "°*  •"owed, 
or  leave  of  the  Court,  or  a  Judge.  This  Rule  has  not  been  adopted  In 
the  Ontario  Hulcs.  By  the  former  Common  Law  practice  countermand 
was  permitted,  but  not  by  the  Chancery  practice.  Since  The  Judicature 
Act,  notice  of  trial  cannot  be  countermanded,  by  either  party:  Friendly 
V.  Carter,  9  P.  R.  41. 


R«manot.--In  the  case  of  a  remanet,  no  notice  of  trial  waa  form-  RemAnet, 
eriy  necessa     :  Donovan  v.  BouJtiee,  10  P.  R.  52;   but  must  now  be  "*»  ""tioe 
given,  except  In  the  case  of  non-Jury  actions  at  Toronto:  Rule  252.     A  ^^'^^  '" 
case  postponed  by  order  at  the  trial,  on  defendants'  application,  is  a 
remanet:  DnnoTon  v.  BouUbee,  supra. 

Entry  of  Action  for  Trial. — The  present  Rule  requires  the  entry  Entry  for 
to  be  made  not  later  than  the  sixth  day  next  before  the  first  day  of  the  ''''*'- 
sittings,  unless  with  the  Judge's  permission.    It  may  be  made  on  any 
earlier  day,  after  the  lapse  of  ten  days  from  the  giving  of  notice  of 
trial:  see  Rule  248  (a)    (t). 

Sunday  Is,  under  Rule  172,  not  to  be  excluded  In  computing  "the 
sixth  day,"  unless  It  is  the  last  of  the  eix  days:  see  Rule  174. 

The  entry  is  made  on  prarcipe:  see  H.  &  L.  Forms.  No.  381,  to  the 
proper  officer.  In  Toronto  in  the  office  of  the  Registrar' of  the  High 
Court  Division,  and  In  other  places  to  the  Local  Registrar,  or.  wl*  re 
there  is  no  Local  Registrar,  the  Deputy  Clerk  of  the  Crown  In  j  ly 
cases,  and  the  Deputy  Registrar  In  non-jury  cases. 

The  defendant  can  enter  the  action,  or  if  the  plaintiff  fails  to  do  so, 
the  defendant  may  apply  to  the  Judge  under  clause  (c).  The  Master 
In  Chambers  has  no  jurisdiction  to  entertain  an  application  for  costs 
of  the  day  for  not  proceeding  to  trial:  Hopkins  v.  Smith.  9  P.  R.  285 
But  where,  after  the  plaintiff  has  given  notice  of  trial,  neither  party  Action  not 
enters  the  case,  the  defendant  may.  under  Rule  325,  move  to  dismiss  «"t'*"<i- 
the  action  for  want  of  prosecution:  see  also  Crick  v.  HricUtt,  27  Ch.  D. 
354;  Sievier  v.  Spcaiman,  70  L.  T.  132  (decided  upon  the  terms  of 
Rules  436  and  440,  of  the  Eng.  Rules  of  1883). 

Although  clause  (d)  authorizes  the  entry  of  non-jury  actions  at 
jury  sittings,  a  party  is  not  in  default  who  does  not  avail  himself  of 
that  liberty,  wherever  there  are  also  non-jury  sittings  at  the  same  place: 
RuU'  325  (2). 


249.  The  party  entering  an  action  for  trial  shall,  at  Record, 
tlif^  time  of  entry  (or,  in  the  eases  to  Tvhieh  Kule  250 
applies,  at  or  before  the  time  when  the  notice  of  trial  is 
to  be  filed),  deposit  a  record  containing;  a  certified  copy 
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of  ...  pleadings  and  particulars  and  of  any  order  eon 
tamiug  directions  respecting  the  trial.'  CR  »" 
Amended.  "•■ 

See  Eng.   (1883)   R.  464. 

Where  no  copy  was  dellTtred  and  the  Dlalntiff  ilM  „„.  .„ 
action  waa  diamlased  with  coats:  farr'l,  ,    wa,"  ,6  L  t  o"""""'  "" 
to  Rule  25J.  "'"I.  1.  vraie.  Jb  L.  T.  95;  see  note 

The  followlii)?  regulation  was  made  by  the  PrB.iHo„.        .  „ 
Justices,  o.  the  High  Court  „,  Justice,  dated'  October  28'S'89T_'"" 

Pleadings   have   been   no.rd  "dosTo^lr  in  eS„"/cr« ''f 
Judgment  has  been  signed;  mienocutory,    or  anal, 

Therefore,  from  and  after  the  flrst  day  of  January  next  asm 

z:'^z^  ^:^i^z  ^t^efsi:- f  S  F 
deC^r=r'::i"^r  -'h^'Si~'^- 

against  whom  the  action  has  been  d°scontlnued  '""■  °'  "' 

No  extra  charge  Is  to  be  made  for  such  note  or  memorandum. 

on  ^oCzzzz^^i\izz\iT:z'Z':::r  ^-r 
information  .^^t  :u^Li'f:,:\zz't:\:^:f:.T''''' 

proflde^.-^""™  "'   ""•  ■""'*»■   »""'  ™  ^^h  June,    1914,  it  U 

the  CoSmy""""  "■"   a'd  w'  ',"  ""i  "^"-"^  ""  «"™^''"'''  <^"«  »' 
section  22  sub^,i„„  f',™   ransferred  to  the  Supreme  Court  und.r 

Honourable  mT^^  t.cl  I  'b   under^e",",'^  t"~°:'  '"  """"  "'  "" 
county  Courts  Aot-^r^tne  ZTLTt:.!^  '''  '"''■"^'™  '  "'  "" 

.^lng"  :h::;Mt;'^'';ntTt;:d''  '^ '" '''  ^""'^™«  ^™"  -^  -^  -™ 

and''also"a"^v  'o'rr"  "  ?''f  "'"■  '"^•'  """"■"  '"«  Particular.,,  it  anv, 
"eluded  ■"'he  record"      '"'"'  ""="""=   ^''""""^  '"«  """  '»  ^• 

^«?::^c-sr-;r-rx».Tsr^^8n:t,:;^r-'"^^' 

iitrfr^H  "^"I'^f  *"  '"'  *""''  "t  Toronto  without  a 
diately  after  the  clo.se  of  the  pleadings. 
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(2)  Notice  of  trial  Bhall  be  given,  by  the  party  setting  bui.«6i. 
down  the  action  for  trial,  witliin  two  days  thereafter, 

and  he  shall  within  four  days  after  so  setting  down  the 
action,  file  the  notice  of  trial  and  proof  of  the  service 
thereof,  with  the  officer  with  whom  the  action  was  set 
down. 

(3)  Where  default  is  made  in  filing  the  notice  of  trial, 
any  party  who  has  been  served  therewith  may  within  four 
days  after  such  default,  file  in  like  manner  the  notice  of 
trial  served  on  him  and  proof  of  the  service  thereof. 

(4)  Where  a  notice  of  trial  is  filed,  the  action  shall 
be  placed  upon  the  list  of  cases  for  trial  upon  the  expira- 
tion of  three  weeks  from  the  date  of  the  setting  down. 

(5)  If  two  or  more  parties  have  entered  the  action  for 
trial,  it  shall  be  tried  in  tlie  order  of  the  first  entrv 
C.R.  542.  '' 

Por  Form  35,  see  H.  £  L.  Forms,  No.  830. 

Where  the  pleadings  are  reK)pened  after  service  of  a  notice  of  trial 
see  Confeiit-ration  Li/e  v.  Labatt,  18  P.  R.  238,  supm,  p.  711. 

It  will  be  step  that  In  regard  lo  Toronto  cases,  the  procedure  for 
giving  notice  of  trial,  ana  entering  cases  for  trial.  Is  different  from 
that  In  regard  to  cases  *•>  tie  tried  elsewhere.  Under  Rule  248  (a)  cases 
to  be  tried  elsewhere  than  In  Toronto  cannot  be  entered  for  trial  until 
ten  days  after  notice  of  trial  has  been  given;  whereas  In  Toronto 
cases  the  CMe  must  be  first  entered  for  trial  and  then  notice  of  trial 
must  be  given.  In  Toronto  cases  the  notice  of  trial  must  be  flled  with 
proof  of  service  before  the  case  can  be  put  on  the  trial  list.  Whereas 
with  regard  to  cases  tried  elsewhere,  there  Is  no  provision  for  aiingi 
the  notice  of  trial  or  proof  of  service,  although  it  Is  probably  intended 
that  they  should  be  filed:  see  note  to  Rtile  248. 

251.  An  action  may  be  withdrawn  from  trial,  upon  wi.hdr...i 
consent.    C.E.  543.  ;;.— 1, 

Same  as  Eng.  (1883)  R.  291,  which  wf.s  framed  to  obviate  the  neces- 
sity of  api)lylng  to  the  sitting  Judge  for  leave. 

As  to  discontinuance  of  the  action  after  it  has  been  entered  for 
trial:  see  notes  to  Rule  321, 

At  Common  Law,  a  plalntllT  who  had  entered  a  cause  for  trial 
might  withdraw  the  rocord  at  any  time  before  tlic  jury  were  sworn. 
This  was  often  a  hardship,  where  the  defendant  wa.s  ready  with  his 
witnesses  and  counsel.  Under  the  prcser'  clause,  leave  is  necessary 
'or  the  withdrawal  of  a  record.  unlPss  11  parties  consent,  and  In 
Lfanmouth  v,  Croll.  1  Charl.  Pa.  (Courtl  100,  Huddleston,  B.,  refused 
an  applicalion  to  postpone  the  trial  tixed  for  a  few  days  thereafter, 
though  counsel  for  the  plaintiff  was  not  suHlciently  instructed  in  the 
case:  and  he  referred  the  plaintiff  to  the  Judge  who  was  to  sit  on  the 
day  appointed  for  trial,  for  leave  to  withdraw  the  record. 
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Any  order  made  at  the  trial  for  withdrawal  or  poatponement  and 
requiring  to  be  iaaued,  .hould  be  signed  by  the  officer  whoani, 
Regiatrar  at  the  trial:  W«onorn  v.  Hau:l,inl  12  P  ^  14.V  Kw,  -.!" 
except  In  Toronto,  where  all  ordera  made  at  the  silting  arr  ro"h' 
«ttled  by  the  Senior  Regl.trar:  aee  C.  R.  26  „.  wh Ich  thojal^  n!', 
continued  In  these  «»(...  ha.  not  been  aupersedei  by  any  o°hcr  » 
vision:  see  Bule  526.  '"'' 

>..  ?T'^  ^t  """  "■'J"  '"  »■"'■"''■"''"'  •>'  pleadings  do  not  rrqulre  tn 
be  issued:  the  amendment  1,  made  on  the  record:  ««i6  186.  and  ordr 
respecting  postponements,  not  containing  any  special  terms,  may  n, 
require  to  be  issued.  ' 

For  the  effect  of  withdrawal  ot  a  Juror-  see  ThamG,  v  £/,„, 
flj/mg  Post.  18  Q.  B,  D.  822. 

252.  Actions  not  tried  or  disposed  of  after  bcin"  (inte 
entered  for  trial  sliall  not,  except  in  tlie  ease  of  ai'tii.iw 
entered  for  trial  witliout  a  jury  at  Toronto,  be  lieard  a' 
any  subsequent  sittinufs  unless  a  fresh  notice  of  trial  \< 
Sivcn  and  the  action  has  been  a.£;ain  set  down,  but  no 
tee  shall  be  payable  for  such  setting  down.  C  R  .-)44 
Amended. 

The  object  of  the  present  llule  Is  to  make  it  necessary  (except  in 
non.Jury  actions  in  the  County  ot  York)  to  give  a  new  notice  of  ?  i 
and  re-enter  the  case  for  trial,  wherever  a  case  becomes  a  rcmmv' 
see  "Remanet"  In  not-  to  Kulc  24S.  nmanit. 

The  effect  ot  ihe  iiai,-  seems  to  be,  that  actions  not  reached  at  the 
Jury  sittings  may  not  be  entered  for  trial  at  the  non-Jury  slttln,,  inor 

22Trn7'",r  ".'Jr'  "'"'""  ^  ""'■■  ^«  «'<"•"  '•  •"«*•<'"-  >2 V-T 
220,  and.  if  withdrawn,  they  must  be  re^intered  and  a  further  fee  tor 
entering  at  another  sittings  must  be  paid;   but  it  not  reachedthe 

entrv  tm  k"  "'■'"''":^  ""  "•'»'■  ">"  1-  that  case  no  further  fee  lo 
entry  will  be  required. 

owlL^*„'h^''h'";"' '!"' """"'' '  ■""'«'' "«» ■«> ""« ">  »y » ^sf- 

turred  n„  ?."'",'■  ""'"'«'«'"'■  63  L.  T.  ■,l,^  This  case  seems  to  l,av„ 
turned  on  the  c  rcumstance  that  the  Judge  had  not  power  to  change 

lupra  ''°°'"  ■"■  ''°'"''  """  '^  °"'-     S««  -""i-  A<t.  ».  It. 

253.  If,  -n-hen  an  action  is  called  on  for  trial,  the  do- 
tendant  appears,  and  the  plaintiff  does  not,  the  defen- 
dant shall  be  entitled  to  judgment  di-itnissing  the  action, 
and  It  lie  has  a  counter-claim  mar  prove  such  claim  <"  R 
o4C. 

far^r.^'^K  "i'^*  "■  "'•    °-  "■  »«  ^-eluded  wit.  the  words:  "so 
words  does  not  seem  to  altor  the  effect  of  the  lUle:  see  «„fc  261. 
actinV^l','1,  ™";  '"^  ^"'^"""n'  Is  entitled  to  Judgment  dismissing  the 
out  going  |„to  evidence,  though  th,.  onas  of  proof  may  be  on  him: 
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Mmour  v.  Bate,  1891,  2  Q.  B.  233;  ti.J  L.  T.  Vi7 ;  tt  bai  been  hold  In  Bnl«aS4. 
England  that  the  defendant  need  not  prove  the  service  of  notice  of 
trial  on  him:  Jamea  v.  Vrow.  7  Ch.  D.  410;  and  He  Palmer,  Skipper  v. 
Skipper,  32  W.  R.  83;  49  L.  T.  uu3;  following  tU  parte  Loict,  7  Ch.  D. 
160;  not  following  Covlctc  v.  Joyce,  7  Ch.  D.  56;  but  see  note  to  Rules  248, 
2:^0.  But  where  notice  of  trial  had  been  given  by  the  plaintiff,  and  he 
Bled  a  liquidation  petition,  under  wbica  a  trustee  had  been  appointed. 
BQd  no  one  appeared  at  the  trial  for  the  plaintiff  or  truRtee,  proof  of 
service  of  notice  on  the  trustee  was  held  to  bo  necessary;  Eldridge  v. 
Burgess,  7  Ch.  D.  411. 

On  application  a  judgment  dismissing  an  action  may  be  set  aside, 
and  the  action  restored  to  the  list,  upon  proper  terms:  see  Birch  v. 
'Williams,  24  W.  R.  700 ;  Breed  v.  Jackson.  10  T.  L.  R.  142.  and  notes  to 
Rules  520  and  499.  As  to  restoring  cases  struck  out  on  account  of  the 
absence  of  counsel,  see  Uarvey  v.  Renon,  12  Jur.  445;  and  as  to  costs 
so  occasioned,  Oodson  v.  Hall,  7  CI.  &  Fin.  049. 

A  judgment  dismissing  the  action  under  this  Rule  is  equivalent  to 
a  Judgment  on  the  merits,  and  la  a  bar  to  another  action  lOr  the  same 
cause:  Armour  v.  Bate,  1891,  2  Q.  U.  233,  unless  it  is  otherwise  ex- 
pressly provided. 

The  practice  In  Kngland,  where  the  plaintiff  does  not  appear,  is 
not  to  swear  the  jury,  and  any  costs  which  the  defendant  may  Incur, 
by  having  the  jury  sworn  in  such  case,  the  defendant  may  not  be 
entitled  to  get  taxed:  Lane  v.  Eve.  W.  N.  1876,  86. 

Where  a  test  action  came  on  for  trial,  and  the  plaintiff  was  not 
prepared  to  proceed  and  applied  for  a  postponement,  to  which  under 
the  circumstances,  so  far  as  his  own  interest  was  concerned,  he  was 
not  entitled,  tt  was  held  that  the  Court  could  not  regard  the  rights 
of  the  plaintiffs  in  the  other  actions,  and  mutt  dismiss  the  action  with 
costs:  Robinson  v.  Chailuirk,  7  Ch.  D.  878;  and  see  note  infra,  p.  7S4. 

254.  The  Jiulge  at  tlie  trial  shall,  at  the  request  of  Exclusion  oi 
either  party,  order  a  witness  to  be  excluded  from  the 
Court  until  he  is  called  to  j^ive  evidence,  and  also,  if  the 
Judge  deems  it  expedient,  a  party  intending  to  give  evi- 
dence; or  he  may  recjuire  such  party  to  be  examined 
before  the  other  witnesses  on  his  behalf,  and  the  flmlge 
may,  in  liis  discretion,  exclude  the  testimony  of  any  wit- 
ness or  partv  who  does  not  conform  to  such  order.  CMJ. 
547. 

See  fiiereirright  v.  Sicvrirri{/fit.  8  P.  It.  81.  and  note  iiifyt.  p.  804; 
rote  to  R.  327. 

A  plaintiff  calling  defendant  as  a  witness  is  not  entitled  as  of  right 
lo  rf-L'xaraine  in  the  nature  of  crosp-examlnation.  The  Judge  has  a 
discretion  to  refuse  to  allow  such  cross-examination:  Price  v.  Manning. 
42  Ch.  D.  372;  61  L.  T.  537, 

A  party  calling  a  witness  is  not  thereby  debarred  from  callins 
wDutber  witness  to  contradict  him:  titanlej/  Piano  Co.  v.  Thomson.  32 
Out,  341. 

In  England,  parties  as  well  as  witnesses  may  be  excluded  from 
Court  during  the  examination  of  other  witnesses:   Outram  v.  Outram. 
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W,  N   1877,  75.  but  B  wItnOB  will  not  be  excluded  durlni  Ih..  r„.H, 
of  affidavit  evidence;  />,„„lmon  v.  Hill.  24  W  R   245     s™  .    ^.  "' 
1878,  297.    In  Ontario  the  exclusion  of  paTue.    ■  in  ^r/i"°  "^  ," 
of  the  Judge  under  thU  Rule.  "  ""  "''"'""n 

A  hearing  in  camera  may  be  allowed  In  a  proper  ca.e    J/,»„r  , 

u   a;      ^°'"'-  "'.'■"'  P"  Lord  Fitzgerald,  In  i(a«/oa„a  ,  vT„w ' 
14  App.  Can.  206.7;   but  .tmDIe.  only  where  the  lutere.t.  of  in 

266.  The  Judge  may  in  all  cases  disallow  any  .mestion 
put  to  a  witness  which  may  appear  to  the  Judge  to  be 
vexatious  and  not  relevant  to  any  matter  proper  to  be 
mcjuirod  into  at  the  trial.    Xeir.    Eng.  Rule  4(L'. 

„™'  "!"'■  f""""  ''°"'  '»  »■>  examination  In  chief  and  also  to  . 
croBj^ixamlnatlon;    apart  from  the  ttuh  the  Conr,   h>.  .„      t 
Jurisdiction   to    prevent   the   examlnatt  'or   cZ^^ZilTTl 
wltnesa  from  being  abused:   see  ,tc  Mundel.  1883,  62  Tj    Ch    7°6 

.hpT^n"  ,""  j"'""'"'^''  «'>■<■■>  by  a  witness  In  answer  to  questions  by 
he  Jud^e  Is  adverse  to  one  of  the  parties,  that  party  should  be  allowed 

l^Q.  B.  405;  but  .e^He%nl^'h:r.t:,\Z:  /'K.^a^3^'i?;  Tt! 

.J'''^"  J"'^  """^  himself  ask  a   witness  leading  questions    if  h» 
thinks  fit;  Connor  v,  BranI,  31  o.  h.  H.  274.  luest'ons,   If  he 

h.^f  ■";'!'/*  the  trial,  the  addresses  to  the  jury  shall 
be  regulated  as  follows :— 

(a)  At  the  conclusion  of  the  case  of  the  party  wlio 
begins,  if  the  opposite  party  states  his  inten- 
tion to  be  not  to  adduce  evidence,  and  he  lias 
not  adduced  evidence,  the  party  who  begins 
shall  have  the  right  to  address  the  jury  for 
the  purpose  of  summing  up  the  evidenct^  aii.l 
the  opiiosite  party  shall  have  the  right  to 
reply ; 

(b)  If  the  opposite  party  does  not  state  his  intention 
to  be  not  to  adduce  evidence,  or  if  he  has  ad- 
duced evidence,  he  shall  have  the  right  to  opon 
Ins  case,  and  (after  the  conclusion  of  sudi 
ojjemng),  to  adduce  such  evidence  as  he  thinks 
fit,  anri  when  all  the  evidence  is  concluded,  to 
sum  up  the  evidence 


shall  have  the  right  to  repl 


i  party  wl 
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(2)  Where  a  defendant  claims  a  remedy  over  against  ««»•««•■ 
a  co-defendant,  lie  shall  have  the  right  to  address  the 

jury  after  the  co-defendant. 

(3)  Where  a  party  is  represented  by  counsel,  the  right 
conferred  by  this  Bule  shall  be  exercised  by  his  counsel. 
C.R.  548. 

See  Eng.  (1883)  R.  460. 

The  right  of  defendant'!  couniel  to  sum  up  the  evidence,  Is  not  a 
Common  Law  right,  and  cannot  be  Insisted  on  In  a  Court  [e.g,,  a 
County  Court  In  England),  where  it  Is  not  customary:  see  Vymock  v. 
Watklna.  10  Q.  B-  D.  451. 

Custom  In  England  has  establlBbed  a  distribution  ot  the  work  on 
opeQlng,  examining  of  witnesses,  and  summing  up,  among  the  counsel 
engaged,  which  Is  not  followed  in  Ontario:  see  Kino  v,  Rudkin,  6  Cb. 
D.  160;  Metzlcr  v.  Wood.  26  W.  R.  125. 

In  Ontario  usually  the  course  of  proceeding  at  a  trial  la  oa  follows:  cuiirxoof 
The  counsel  having  the  right  to  begin  opens  the  case  by  an  address  procedure 
to  the  Court,  and  Jury,  if  any,  In  which  be  states  tbe  facts  of  the  case  * 
and  tbe  nature  of  the  Issue  to  be  tried,  and  the  evidence  by  which  he 
proposes  to  prove  his  case.  He  then  produces  the  evidence.  If  at  tbe 
roacluBlon  of  bis  case,  the  opposite  party  desires  to  produce  evidence, 
he  Is  entitled  to  address  the  Court  and  Jury,  if  any,  stating  tbe  nature 
of  bis  case  and  the  evidence  he  p.oposes  to  produce  in  support  of  it; 
this  right,  however,  is  not  generally  exercised,  but  without  any  pre-- 
llmlaary  address,  he  adduces  bis  evidence.  Evidence  in  reply  may 
be  then  adduced  by  the  party  who  began,  and  at  the  conclusion  of  tbe 
evidence,  tbe  counsel  who  did  not  begin  addresses  the  Court,  and  Jury, 
If  any,  on  tbe  whole  case,  and  the  counsel  who  began  then  replies.  If, 
however,  the  party  who  did  not  begin  adduces  no  evidence,  then  the 
counsel  wbo  began  addresses  the  Couit,  and  Jury,  if  any,  on  the  whole 
case  at  the  conclusion  of  the  evidence,  and  the  opposite  party  replies. 
In  trials  before  a  Jury,  therefore,  there  are  usually  but  three  addresses, 
viz.:  tbe  opening  speech  before  any  evidence  is  adduced,  and  the  two 
ajdresses  at  the  conclusion  of  the  evidence.  Where  defendantB  are 
represented  by  different  counsel,  each  defendant  Is  entitled  to  be  beard 
by  his  own  counsel.  Where  two  sets  of  defendants  are  represented  by 
separate  counsel,  the  counsel  for  the  first  set  ot  defendants,  opening 
their  case  and  giving  evidence,  should  sum  up  their  case  to  the  jury 
before  the  counsel  for  the  second  set  of  defendants  who  has  opened  hla 
case  and  given  evidenf":  Medley  v,  London  United  Tramvays,  26  T.  L. 
R.  315. 

Where  a  trial  take  place  before  a  Judge  without  a  Jury,  tbe  opening 
speerh  Is  frequently  uispensed  with,  tbe  reading  of  the  pleadings  being 
considered  a  sufficient  statement  of  the  case. 

The  right  to  begin  Is  not  altered  by  this  Rule.  The  party  upon  Right  to 
whom  the  burthen  of  proof  lies  Is  tbe  party  entitled  to  begin:  Harr.  begin. 
C.  L.  P.  Act.  2nd  ed..  291.  Cenerally  the  burthen  of  proof  lies  on 
the  party  who  a^ijiprts  the  affirmative  on  the  record.  i.-J..  the  afflrmativp 
in  substance,  and  noi  merely  In  form.  If  there  is  a  presumption  of 
law  in  favour  of  the  pleading  of  either  party  the  onus  probandi  Is  cast 
upon  his  adversary,  though  he  may  thereby  be  called  on  to  prove  a 
negative.    Where  there  are  conflicting  presumptions,  the  onus  probandi 
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..r  ,.0,    „,  ,b.  .ru.h  or  r...S  o^'tb," h^L"!'.."',;"™'",',': I'' '' 
nature  b,,  „„.„llarly  coK„(Mn,,  the  .,»„  of  provlM  th,  Zt  " 

to  Begin,  3.  B,  12,  Jl,  23.  '    '^'  -"■  ""'  ""  »'''" 

An  Incorrect  ruling  uh  Iu  the  right  to  berin  I.  nn  .™.,.,.  , 

AC,"'  ;"r.;;\;;:"'"^  ■""'  *"  ■""-  "■■»''-  ^z^"^nc'^'; 
'^.  i^^b^i-SsSiFT  "'"'"=^^'- - 

begun:  ,.eV«,'  5  7')  *  """'''  ''°  """'"  '"■°  "">   "»" 

'    ■<e'-d.ngth"°.c,,onZ,°adSre    The'lS^y   "d,'".  ^  '."""  "»'"■ 
|;.a.„.m  a  reply  .g..„„  ,„.,    ^  ^1^1  alL^aat'rZl'Thl?." 

257.  AVliere,  tlirough  accident  or    mi.stake    or  other 

'"  to      !;  l^     il  "Tl  "'  ^^'^'  ^^  f"""^'*'  ^"'"«  f""*  ""'"-""l 

cc    tn  r,  M   f'"/,"'^>"^  "'?-^'  P'"""''''^  '^it'-  »"•  trial,  ,«„h. 

is    1.0  I,        ^T  ,'T«  afterwards  proved  at  .such  tin,e 

'.^  a  Ji  ly,  tlic  Judsc  may  direct  the  jurv  to  tind  a  vor- 

"Ike":,;  ?'"  '"''  ','"1"'™  P'"^"'"'  «"''  *'"'  verdict  .1  1 
TrLl  ?"/"''''  ^''''  ^"'"K  afterwards  proved  as 
dnected:  and  ,f  not  so  proved,  jmi^ment  shall  be  entered 

diL       l"';'T   '„''f  *•;•  ""'•'■^•^    •'"'    •T"'lff<-    otherwise 

well  as  iTbel  "'""'"'  '°  '"'"""'  ""'""^  "'  «'«"""■  "» 

or,i™d  h"Z  ""f"'/. ''"»'"«»  »  n"'5-  to  s„„ply  proof  of  ^mn  fnnt 
be  nl  faken  r„    h"  '  ^"eluded,  the  verdict  of  the  Jury.  If  am-. 

I»  given  >«s"n.ptlon  that  It  will  be  proved  before  jud^,e„, 

evld''e'nce"o'nl''?'"  f  "  ^""^^  ■""  "  "Ivlrtonal  Court  to  receive  ne. 
evidence  on  an  appeal:  see  ««!c  232  and  notes. 
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A»  to  obtalnlnil  >  new  trial  on  the  (round  of  the  dlKOverjr  of  treih  lnU  tM. 
fvldfnre:  ■<<«  notes  to  ■.  28,  wpra,  p.  155. 

As  to  mottooi  to  reverse  or  vary  Judgments  on  discovery  of  new 
matter,  etr. :  see  Kule  533  and  notes. 

The  abatalnlnf  by  a  party  from  proof,  under  an  Idea  tbat  his  adver- 
ury  had  no  real  Intention  of  putting  him  to  such  proof,  and  being 
thereby  taken  by  surprise,  Is  no  ground  for  a  new  trial:  Aniirew*  v. 
SIsuit,  1  C.  L.  T.  "24.     See  also  Hratli  v.  euglt.  6  Q.  B.  D.  355. 

At  tbe  close  of  defendant's  case  plaintiff  was  not  allowed  to  call  a 
defendant  whom  he  bad  expected  to  be  called  on  bU  own  behalf,  the 
plslDtlR'a  counsel  admitting  that  he  hud  not  been  misled  by  any  mis- 
reiireaentatlon.  that  this  defendant  would  be  called  on  his  own  behalf: 
Barker  v.  t'urtong,  18&1,  i  Ch.  172, 

Where  a  party  la  taken  by  surprise  by  a  point  made  against  him  at 
tbe  bearing,  the  Judge  may.  If  he  thinks  right,  at  any  stage  of  tbe 
trial  allow  him  to  produce  rebutting  evidence:  and  If  such  permission 
is  refused,  the  appellate  Court  will.  In  a  proper  case,  permit  the  fresh 
evidence  to  be  adduced  on  the  appeal:  Bigahll  v,  Diclclnioii,  4  Cb.  D.  24. 
and  Kule  232. 

In  a  suit  for  an  Injunction  to  restrain  a  nulsAnce  causi'd  by  a 
chemical  manufacturer,  the  plaintiff's  counsel  applied  at  the  cloae  of 
his  speech  tor  liberty  to  adduce  evidence  to  explain  laa  the  plalntlR's 
witnesses  had  had  no  opportunity  of  doing)  certain  evidence  of  the 
defendant's  witnesses  as  to  various  vapour  arising  from  a  material 
(asphalt)  stated  to  be  used  In  the  manufacture  of  varnish  made  by 
the  plaintiff,  and  to  show  that  the  word  asphalt  had  a  double  meaning: 
It  was  held  that  the  evidence  should  be  admitted:  Bigsiy  v.  Dicklmon, 
lupra. 

A  Judge  may,  at  any  period  In  a  case  allow  furth-sr  evidence  to  be 
called,  for  his  own  satisfaction,  by  either  party,  even  though  It  Is 
doubtful  whether  the  party  Is  entitled  to  put  In  such  evidence  as  of 
right:  BuUJ  V.  Vavison.  29  W.  R.  192. 

The  Court  on  argument  of  a  motion  by  the  plaintiff  for  a  new  t -lal, 
allowed  the  plalntlll  to  give  In  evidence  the  proclamation  bringing 
Into  force  the  Ontario  Factory  Act:  Dean  v.  Oitlario  Cotton  Jfills  Co.. 
14  Ont.  119;  and  see  Burlool  v.  DvMoulin.  21  Ont.  58.1:  no  in  Ciinke  v. 
Mcilillaa,  5  O.  W.  H.  507.  an  allldavit  proving  the  dates  of  the  deaths 
of  two  persons  was  allowed  to  be  Bled  on  an  appeal,  formal  proo'  not 
having  been  given  at  the  trial,  though  the  dates  were  made  known  to 
tbe  Judge. 

In  an  action  for  false  arrest  and  malicious  prosecution,  arising  out 
of  a  false  Information  laid  by  defendant,  a  certlfled  copy  of  the  in- 
formation being  objected  to.  leave  was  given  to  put  In  afterwards  the 
original,  and  an  excmpliacation  of  the  Judgment  of  acquittal ;  Hamil- 
lion  v.  Broatcli.  17  Ont.  679. 

258-  Where  equitable  issues  are  raised  by  the  plead-  Tri.1^0^1^ 
in??,  they  Rlmll,  unless  the  trial  Judste  otherwise  directs.  i"»». 
be  tried,'  and  the  damages,  if  any,  incidental  thereto, 
assessed  by  the  Judge  without  the  intervention  of  a  jury. 
C.R.  550. 
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Hb.T.  equitable  luur.  .Ion.  m,  „!.«),  .  Jury  1,  boi  of  ,„. .   k 

"f  ir«.,  under  thi.  HuU:  m  M<(««e„,  v.  .iiji/o.    1  ■  P   «  ',"' 

.ueb  c«..  .  Jur,  notice  would  be  Irre.ul.r,  .od  Tlrt?  L  ";„,k  J," 

Where  botb  lei>l  ud  equitable  luuei  .re  ralKd  a  Jur,  „,„i 
be  liven:   «»!.■  209.  and.  It  xlven    ili.  .«„»_.  f  '     '  """"  »•» 
lur,  .„„„.,  .ben  tb.    ,,.f  ,"„;  'tit^'^"  ""•'  ^  •»'"•"  «  '0- 
Ih.  Judf.  otberwlee  direct.)    but  ti.e  Muaahl.^™'^       '""   """*" 

wn^out  a  jur.  „ur.ua„t  to  ^  '^r.^rei!:  Jr/udr' 1;:',:! 
pof  "ci-,r."x-t."iurbe"4uzr;:  i.Ti;'t'bi-,errr  "• 

It  would  now  «eem  not  to  be  In  tbe  power  of  a  Jim.,  i.  n,.      . 

=";n.'Ser:?riurit'^:£-- --  - 
...e^^:r^t::;^jrr- -------"-. . 

269.  Where  both  le^al  and  equitable  issues  are  raised 
entrd  for  tH„?  '^J  '•"'  '"'"".«*^''"'  "'«  """"^  «•"""■ 
be  tried  at  the  same  time,  unless  the  Judge  presiding  at 
the  tnal  otherwise  directs.    C.R.  5fll.    Amended 

See  notrg  to  Rutr  2G«. 

260.  namasres  in  respect  of  any  oontinuing  cause  of 

See  Kng.  (1883)  a  482, 

repellZ" or'?o;t1nL°'err;  'or".!  °,'  '"'?  "'"°*  ""■"  ''' 
reapect  ot  whlrb  th.  ./.i„„   ,     J  omlealona  similar  to  those  In 

urn.,  „4  Out.  28;   «ol,.  y.  chard  fninn.  t„^ra 


MOTION    FUa  JL'DUMENT.  721 

Wbtrc  an  uMiimtnt  of  damaflH  fur  duImdc*  wm  niB4«  by  the  >■!•  mi, 
Muter  tbrtt  jftun  after  th«  dat«  of  tb«  Judgin«nt,  undar  Ibti  Itute  It 
WW  bdd  tbey  w«re  properly  awwawd  up  to  the  date  of  the  certlflcAtt: 
Hrad  V.  Wotton,  1883.  2  Cb.  171;  and  svei/oMt:  v.  Himvi,  ltl90.  43  Cb. 
107,  It  p.  <12. 

261.  A  party  shall  not  be  entitled  to  judgment  ut  the  i^oiu^s 
trial  or  on  motion  on  the  ground  of  his  pleading  being  trDcpUMi 
true,  if  the  facts  proved  are  not  sufficient  in  point  of  law  '"""*"" ' 
to  entitle  him  to  judgment.    CB.  610. 

Taken  from  44  Vitt    c    6    i.  44.     Tbere  Is  no  correipondlng  Gng 

Rule. 

Gray  v.  Btait,  11  Q.  B.  D.  668.  llluitratea  tbli  Hul«.  That  wan  an 
ttctlon  for  wrongful  dlttreis  by  seizure  of  gooda  oft  the  premliei,  after 
tbe  expiration  of  the  tenanry,  and  the  tenant  had  given  up  potiesblon. 
The  defence  set  up  was  proved,  viz.:  that  they  had  been  fraudulently 
removed  to  prevent  distress  for  rent;  but  nevertheltiss  Judgment  was 
directed  to  be  entered  for  the  plaintiff  for  Is. 

In  McGee  v.  Kane.  14  Ont.  326.  this  Rule  was  helil  not  to  be  appli- 
cable. In  that  case  the  statement  of  claim  bad  been  held  to  be  sulR- 
clent  upon  a  demurrer,  and  the  plaintiff  having  at  the  trial  proved  the 
msterial  allegations  tn  It,  It  was  held  that  an  objection  that  the  facts 
proved  were  not  sutBclent  tn  law  to  entitle  the  plaintiff  to  Judgment, 
could  not  be  entertained,  and  that  the  decision  on  the  demurrer  should 
be  followed  at  tha  trial.    See  also  Weir  v.  Mathieton,  11  Or.  390. 

Though  the  facts  alleged  by  the  plaintiff  be  true  and  be  undisputed 
br  the  defendant,  yet  If  they  do  not  entitle  the  plaintiff  to  the  relief 
claimed  the  action  should  be  dismissed:  Society  of  A.rchitecti  v.  Ken- 

'trivk,  :02  L.  T.  &2C. 

C.  R.  545  provided;  "if.  when  an  action  is  called  on  .'or  trial,  the  Non  app*»r 
plalntlff  appears,  and  the  defendant  does  not,  the  plaintiff  may  prove  ■^"'^^  "' 
bis  claim  as  far  as  the  burden  of  proof  Ilea  upon  him."    And  see  Eng.  *••'•""*■"' 
ilS83i  R.  455.    That  Rule  has  not  been  continued,  but  probably  no 
change  In  the  practice  Is  thereby  made. 

Before  the  Jud.  Act.  1881,  in  actions  of  ejectment,  if  the  defendaDt 
did  not  appear  at  the  trial,  the  plaintiff  was  entitled  to  a  venllrt 
without  any  proof:  R.  S.  O.  (1887)  c.  51.  s.  32.  Now,  ejectment  suits 
are  oq  the  same  footing  In  that  respect  as  other  suits:  see  OuilUt  \, 
Clark.  Tfferred  to  and  discussed  In  72  L.  T.  Jour.  398. 

In  the  cases  dealt  with  by  C  R,  043,  It  has  been  held  In  England 
that  the  plaintiff  need  not  prove  service  of  the  notice  of  trial:  ChnrUoii 
V.  Dickie.  13  Ch.  D.  160;  Dacrea  v.  B'oote,  W.  N.  1890,  70;  88  L.  T. 
Jour.  397;  Baird  v.  E.  R.,  etc.,  Racecourae,  W.  N.  1891.  144-  See. 
however,  The  Avenir.  9  P.  D.  84.  This  ts  In  accordance  with  the 
former  practice  at  Law.  There  had  been  a  previous  decision  by  Fry, 
J-.  the  other  way:  Cockahott  v.  London  Gt-nernl  Cab  Co.,  2C  W.  K.  31; 
W.  N.  1877,  214;  and  see  notes  to  Rules  248.  200,  2o3.  But,  In  the 
absence  of  any  decision  to  the  contrary.  It  would  seem  proper  that, 
where  jiidffment  has  been  pronounced  In  tne  absence  of  a  defendant,  the 
ofBcer  with  whom  the  Judgment  Is  entered  should  require  due  proof  of 
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service  of  notice  of  trial,  or  of  motion  for  Judgment,  to  be  lllcd  ^m 
him  iH'fore  entering  tlie  Judgment,  unless  the  proof  has  been  given  a' 
the  trial:  see  Olaagow  v.  Olusflow,  9  Ont.  511  (n).  In  actions  tried  a. 
Toronto  this  Is  unnecessary,  because  the  proof  of  service  of  the  notltt 
of  trial  Is  required  to  be  filed  when  the  case  Is  set  down:  see  R,i 
250    (2). 

The  plaintiff's  proof  of  his  claim  Is  of  course  limited  to  the  all™ 
tlons  of  his  statement  of  claim:  Barker  v.  furlono.  1891,  2  rh  17! 
and  he  is  entitled  to  the  relief  claimed,  and  such  other  relict  as  is 
consistent  therewith:  see  Slone  v.  Smith,  35  Ch,  D.  188;  ifmojoii  v' 
Kirk.  37  Ch.  D.  141. 

If  the  defendant  has  a  counter-claim  and  does  not  appear  at  th' 
trial,  the  piaintlll  is  entitled  to  have  Judgment  on  his  claim  on  provifn 
It,  and  to  have  the  counter-claim  dismissed  with  costs:  Lumin  i 
Brookei.  41  Ch.  D.  323. 

262.  If  in  action  to  recover  land  the  plaintiff  is,  at  tlit 

„  lime  of  tlie  service  of  the  writ,  entitled  to  possession,  kt 

Ills  risht  afterwards  expires,  he  may  by  leave  discun- 

tinue  the  action,  and  the  costs  shall  be  in  the  discretion 

of  the  Court. 

Taken  from  C.  R.  611,  which  was  taien  from  R.  S.  0.  1S77,  c.  51,  s 
31.    There  Is  no  corresponding  Eng.  Rille. 

In  England  a  writ  of  possession  will  be  allowed  to  issue  althouih 
the  plaintilfs  estate  terminated  after  action  commenced,  and  before 
trial,  unless  It  will  be  unjust  and  futile  to  issue  the  writ,  and  it  is  lor 
the  defendant  to  shew  alHrmatlvely  that  such  will  be  the  result  o: 
Issuing  the  writ:  Knight  v.  Clark,:.  15  Q.  B.  D.  294;  but  where  ili- 
action  is  discontinued  as  provided  In  this  Rule,  no  writ  of  possession 
could  be  Issued. 

As  to  the  ordinary  procedure  for  discontinuing  an  action:  see 
Rule  321. 

263.— (1)  Exhibits  shall  be  numbered,  and  the  Regis 
trar  attending  the  trial  shall,  at  the  conclusion  thereof. 
make  a  list  of  the  exhibits,  giving  a  description  of  each 
exhibit,  and  stating  by  whom  it  was  put  in.  The  cxhihit; 
of  each  party  shall  be  classified  separatelv  in  such  li^t. 
C.R.  555  and  556. 

(2)  The  exhibits  shall  remain  in  Court  until  .iiKitrnieni 

is  given  and  during  any  stay  of  proceedings,  and  tlicre- 

after  sliall  be  delivered  out,  without  order,  upon  the 

^  application  of  either  party  upon  notice  to  the  other, 

.,'„.■'.'"  '"''     ""less  an  appeal  is  taken,  when  the  exhibits  shall  he 

retained  until  the  appeal  is  disposed  of     C.R.  5.j7. 

fi^''l"'°Y^      '  '^  ^^liere  exhibits  liave  not  been  applie'-  *'or  within 
'"°"'  """ ""  ^'•'^  years  from  the  date  of  a  trial  the  officer  in  whose 
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custody  they  are  may  notify  the  solicitors  for  the  parties  ""'•  ^fii- 
that  unless  they  are  applied  for  in  three  montlis  tliey 
will  be  destroyed,  and  unless  such  exhibits  are  applied 
for  within  that  period  he  may  by  leave  of  a  Judge  destroy 
them.    New. 

For  Form  of  marking  Bxhtbil.     j^e  No.  !):■:>  a-^.  H.  A  h.  Forms,  No.  Kxhihitsst 
S33.  l"t*'  '"'* 


nee  Nn,  l.-l     and  H.  ft  L.  Forms,  "'^''^^^■ 


For  Form  of  Schedule  of  Exh  ■ 

No.  834. 

A  regulation  of  the  Judges  passed  on  17th  December,  1904,  pro- 
vides as  follows: 

" 6.  When  the  Judge  at  a  trial  reserves  judgment  In  any  case,  else-  Paiurs  lo  h« 
where  than  at  Toronto,  the  Clerk  of  the  Court  shall  forthwith  for-  trjjnBiuin^ii 
ward  the  record  and  exhibits  to  the  Central  Office,  nn-nrri"  '' 

st-rvfd. 

"  7.  All  local  officers  of  the  Court  when  sending  papers  or  exhibits 
to  the  Central  Office  shall  indorse  on  the  wrapper  enclosing  such 
papers  or  exhibits,  the  short  style  of  cause,  the  title  of  the  offlinr 
^i^ndinK  them,  and  the  purpose  for  which  they  are  sent, — e.y.,  'Jonvs 
V,  iimiih.  From  Local  Registrar  at  Brantford,  for  Appeal  to  Divi- 
sional (.ourf  or  'For  Mr.  Justice  Magee ' — or  as  may  be." 

264.  The  verdict  and  judgment  shall  be  indorsed  on  By  «i.oin 
the  Record,  and  shall  also  be  recorded  by  the  Rejristrar  finciin7s''to 
or  officer  acting?  as  clerk  at  the  sittinj^s  in  a  l)ook  to  be 
kept  for  recording  the  proceedings  thereat.     C.R.  558. 
Amended. 

See  Eng.   (1883)  R.  465. 

The  practice  under  the  English  Rule  is  substantially  the  same  as 
that  which  this  Itule  provides,  except  that  the  verdict  and  judgment 
are  not  required  to  be  indorsed  on  the  copy  ot  the  pleadings. 

As  to  the  effect  of  a  judgment  pronounced  but  not  signed;  see  note 
to  Rule  512. 

The  Itulc  is  silent  as  to  the  person  by  whom  the  indorsement  on 
the  Record  is  to  be  made;  but  the  practice  hitherto  prevaling  has  been 
that  the  Judge  who  tried  a  case  himself  always  signed  the  Indorse- 
ment, and  also  usually  made  it.  By  whomsoever  made,  it  seems 
desirable  that  the  Judge  should  continue  to  sign  the  indorsement  in 
order  to  prevent  nrfstakes,  as  it  is  upon  this  indorsement,  and  not. 
on  the  written  reasons,  if  any,  that  judgments  are  drawn  up  and 
settled.  The  indorsement  of  the  Record  is  a  perpetuation  of  the  old 
L'ommon  Law  procedure. 

By  r.  R.  .5."9,  It  was  provided  that  the  Indorsement  or  a  cTtificate  cpniftcate 
ot  the  officer  should  be  sufficient  authority  to  the  proper  officer  to  sign  orofflcer 
judgment,  and  see  Eng.  (1883)  R.  4ti6. 

But  that  Rule  has  not  been  continued  but  probably  no  change  In 

'^:e  [ifactici  has  been  made. 

C.   R,   5">3  expressly    provided    that    the    Judge    might    postpone    or  Adjourn- 
adjourn  the  trial.  •"*""  "' 
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Bui.  2«i.  Althoogli  th.t  Rule  haa  not  been  continued  It  would  seem  Drol»hi. 

that  «ucli  power  still  exists.  i"""»uie 

Where  the  hearing  of  an  action  was  adjourned  to  allow  tbe  nlain 
tiffs  to  add  parties,  the  plaintiffs  were  ordered  to  pay  all  the  ,o,,' 
incurred  by  the  action  having  been  In  the  paper  for  hearing  and  nn 
merely  a  fixed  sum  for  costs  of  the  day:  LydiM  v.  Uartimon  j  eh  ' 
780;  Hmttk  v.  Boya,  18  P.  R.  76,  and  see  18  P.  R.  296. 

Where  a  plaintiff  seeks  relief  in  respect  of  matters  not  coverrd  bv 
his  statement  of  claim,  an  amendment  Is  necessary,  which  In  eenera 
will  only  be  granted  on  the  terms  of  adjourning  the  trial  to  ilw 
the  defendant  time  to  consider  the  fresh  claim,  and  the  iilaintlft  mv 
ing  all  costs  thrown  away.  Including  the  costs  of  the  day  Cobb  \ 
«(ri„s„r,  100  L.  T.  Jour.   181;   Karu^aratne  v.  Ferdinandus.  mt  A 

The  trial  of  an  action  to  recover  damages  for  personal  Ininne. 
was  ordered  to  be  postponed  at  the  instance  of  the  defendants  on 
the  ground  that  sufflclent  time  had  not  elapsed  to  enable  the  damaires 
to  be  properly  estimated:   Speeri  v.  Great  Western  Ity..  6  V.  R.  m. 

-Motions  to  postpone  the  trial  may,  of  course,  be  made  before  the 
trial,  and  should  be  so  made,  where  practicable.  In  Chambers  before 
expense  In  preparing  for  trial  Is  incurred. 

For  terms  Imposed  where  defendant  obtained  an  order  tor  posi 
ponement  on  payment  of  costs,  a:.d  then  notified  plaintiff's  solicitor 
that  defendant  would  not  pay  the  costs  and  that  the  trial  must  go  on 
upon  which  plaintiff  applied  to  postpone:  see  Alien  v.  Hathcn.  19  f 

The  Master  in  ChaD,..ers,  on  a  motion  to  postpone  the  trial  lias 
under  this  Rule,  power  to  impose  terms,  e.g..  giving  security  for  the 
amount  sued  tor:  Bank  of  Hamilton  v.  stark,  13  P.  H.  13, 

The  cobts  of  postponing  a  trial,  on  account  of  the  absence  of  a  ma 
terlal  witness,  will  be  costs  in  the  cause,  where  diligent  efforts  have 
been  made  to  secure  attendance:  Sroicn  v.  Porter.  11  p  R  250-  but 
where  the  application  is  not  made  promptly,  the  applicant  may  be 
ordered  to  pay  the  costs  of  the  application  and  adjournment:  Jlcitilta 
v.  McDonald,  22  Gr.  362. 

As  to  costs  of  the  day  on  a  postponement  of  the  trial:  see  Outnln 
V.  Mullett.  13  P.  R.  609. 

See  Fairiurn  v.  Homchold,  etc.,  53  L.  T.  513,  In  note  to  Rule  2i2. 

i.>4?"n'.Jy  ■^'"',  ■'""*'  "  "■'  •■•'=>  ™'"">'  ^e^'"''  fe  win  of  the  plalstirs 

01  l^dirmeSt:  """Sfl.  """-suit  the  plaintiff  on  the  opening  address,  without  hear- 
Km'"'  ",f  ""',<''"<''■■>«:   Fletcher  v.  L.  d  N.  W.  Ry.,  18S2.  1  Q.  B.  122;  but 

where  there  is  some  evidence  adduced  by  the  plaintiff,  but  It  Is  Dot 
of  such  a  nature  as  would  warrant  the  Jury  In  finding  a  verdict  In  his 
favour,  the  Judge  may  direct  a  non-sult:  Hiddle  v.  NatioM  F.  i  K 
Ins.  Co.,  1896,  A.  C.  372;  74  L.  T.  204. 

Where  at  the  trial  it  appears,  at  the  close  of  a  plaintiff's  case,  that 
there  is  no  evidence  against  one  of  the  defendants.  It  Is  within  the 
discretion  of  the  Judge  whether  he  will  then  direct  a  verdict  In  sueh 
rt»fendanfs  favour,  or  wait  till  the  whole  evidence  In  the  cau.sc  closes; 
»"«;,.'■  "'■'""  •*""'"■»  KailKay  Company.  34  L.  T.  126;   sec  1  Q. 
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In  such  a  case,  the  action  being  for  negligence,  one  of  the  de-  Buit  2fi4. 
fendants  called  witnesses,  the  effect  of  whose  evidence  was  to  throw 
ihe  blame  on  his  co-defendant,  and  they  were  cross-examined  by  the 
latter's  counsel,  a  verdict  being  found  against  this  defendant  and  In 
farour  of  the  other;  it  was  held  that  these  circumstances  did  not 
entitle  the  urisucceasful  defendant  to  object  to  the  verdict:  lb. 

Where  there  are  several  distinct  issues  to  be  tried,  tlie  Judge  may.  DisagreB- 
without  the  consent  of  the  parties,   accept  the   verdict  of  the   jury  "'pn'  f' 
upon  those  issues  on  which  they  agree,  and  discharge  them  upon  the  ^"''^' 
others,  leaving  the  parties,  If  they  think  fit,  to  talie  down  the  undecided 
issues  to  a  new  trial;  and  the  Court  will  give  judgment  on  the  decided 
issues,  and  has  power  to  send  down  the  undecided  issues  to  a  new 
trial:  ifarsh  v.  Isaacs,  45  L.  J.  C.  P.  503. 

Where  the  jury,  in  answer  to  questions,  gave  answers  which  were  jury  ^ivinK 
not  consistent  with  one  another,  they  were  sent  back  for  re-conslder- ''"■""■''''^'■"t 
ation  of  the  inconsistent  answers:  Peuchen  v.  Imp.  Bank,  20  Ont.  325.  '*■■''" ^'^ 

Under  th©  present  Rules  judgment  in  actions  to  recover  land,  as 
in  all  others,  may  be  entered  at  once  unless  the  Judge  otherwise 
directs:  see  Rudd  v.  Frank,  17  Ont.  758. 

Where  a  Judge,  after  trying  a  case  without  a  jury,  reserves  judg-  D,.(iiiiof 
ment,  and  dies  without  having  given  It,  the  case  must  go  down  to  trial  tmUi-. 
again:  Clarke  v.  Trask,  1  O.  L.  R.  207. 

After  a  judgment  by  consent  has  been  passed  and  entered,  it  can-  After  entry 
not  afterwards  be  varied  on  the  ground  of  mistake,  except  for  reasons  v^  judsment 
sufficient  to  set  aside  an  agreement:   Attorney-General  v.  Tomline,  7  | 
Ch.  D.  388;  such  a  judgment  creates  an  estoppel  between  the  parties: 
Re  South  American  Co..  1895,  1  Ch.  37;  71  L.  T.  S94.    As  to  appeals 
in  such  eases:  see  s.  26  of  the  Act  and  notes. 

Where  the  Judge  does  not  at  the  trial  direct  judgment  to  be  entered, 
tie  may  Indorse  on  the  record  at  any  time  subsequent  thereto  his 
direction  for  judgment,  upon  which  judgment  may  be  entered  as 
though  the  Indorsement  had  been  made  at  the  trial;  or  he  may,  after 
the  facts  have  been  found  by  the  jury,  or  by  the  Judge  at  or  after  the 
trial,  Indorse  the  finding,  and  leave  the  parties  to  move  for  judgment 
before  him,  usually  such  motion  is  made  at  the  trial,  and  if  necessary 
the  Judge  reserves  Judgment. 

Where,  at  a  trial  by  Jury,  a  motion  for  a  non-suit  is  made  at 
the  close  of  the  plaintiff's  case,  and  again  at  the  close  of  the  whole 
evidence,  and  the  Judge  adopts  the  course  of  taking  a  verdict,  and 
of  considering  the  motion  afterwards,  he  may.  If  he  considers  that 
there  was  no  evidence  to  go  to  the  jury,  dismiss  the  action:  Mac- 
donali  V.  Mail  Printing  Co.,  32  Ont.  163;  2  O.  L.  R.  278;  the  power 
to  direct  judgment  to  be  entered  for  defendant  on  the  ground  that 
there  was  no  evidence  to  go  to  the  jury,  was  assumed  In  Dorics  v. 
t'elix,  4  Ex.  D.  33;  see  also  Rocke  v.  McKerrow,  24  Q.  B.  D.  463;  62 
1'.  T.  ijri6;  though  there  the  Judge  on  consideration  could  not  say 
that  there  was  no  evidence  to  go  to  the  jury.  The  fact  that  the  Judge 
refused  the  motion  for  a  non-suit  at  the  close  of  the  plaintiff's  case 
iloes  not  prevent  his  giving  effect  to  it  at  the  close  of  the  whole  case: 
^ki-atc  V.  tHitttm,  1914,  2  K.  B.  429;  110  L.  T.  604.  See  also  a.  43  ot  the 
Act.  and  Daun  v.  Simmina.  48  L.  T.  343,  and  Hamilton  v.  Johnson. 
5  Q.  B.  D.  263;  but  where  the  jury  have  found  tor  the  plaintiff  and 
there  Is  evidence  to  support  the  flndluK.  it  cannot  be  disregarded,  and 
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tOttat.  a  jmlgment  contrary  to  It  caiingt  be  vutered:  Kelly  v.  iJufiiijoii  -■ 
Ont.  «:  27  Ont.  App.  68";  Perkins  v,  Umgi-rftild,  51  1,.  T.  ;:i,v  cj,,,' 
31uliial  V.  iloore.  6  App.  Cae.  ti44:  iliiaionaU  v.  Hail  Pniuina  (■„' 
mimi;  Burns  v,  Clark,  37  C.  L.  J.  32;  unless  the  finding  la  on  an  la 
material  Issue,  and  the  Judge  Is  at  opinion  that,  on  the  undlspuitl 
facts,  the  defendant  is  entitled  to  Judgment:  see  Hargrove  v.  Doming 
Council  of  T  mplars.  2  O.  L.  R.  79,  89. 

Whore  the  jury  answers  questions  partly  in  favour  of  each  pan; 
so  that  no  Judgment  can  be  I'ntered  for  either  party,  the  Judge  ma.v 
decline  to  enter  any  Judgment,  and  the  case  then  stands  as  upon  i 
disagreement  of  the  jury,  and  may  be  brought  on  again  for  trial  aj  if 
the  findings  did  not  exist:  Rule  501,  It  either  party  thinks  that  tbe 
findings  justify  a  judgment  in  his  favour,  his  course  will  be  to  moi* 
for  judgment  upon  them  at  or  after  the  trial;  if  the  Judge  docjlnf. 
to  enter  any  Judgment  the  motion  will  be  dismissed,  and  an  appia' 
may  be  had  from  the  decision  or  order  on  the  motion  tor  Judgment 
see  nolts  to  Hule  501. 

Under  the  Eng.  R.  463,  judgment  was  in  reti-rs  v.  Perr}/.  10  T.  L.  R 
266,  entered  tor  the  defendant  where  the  Jury  had  dlsiigrecil.  UnJ.r 
s.  30,  It  the  jury  disagree  and  Snd  no  verdict,  the  Judge  at  or  afin 
the  trial  may  dismiss  the  action;  and  see  Bank  of  B.  .V.  .1.  v.  EH, 
Patterson,  J.A.,  November.  1883.  In  that  case  the  action  was  up«n 
promissory  notes:  the  defence  relied  on  was  the  Insohcncy  nf  lli,.  *-. 
fendant  and  his  discharge  under  a  deed  of  composition  ami  ills.hars. 
duly  conSrmed,  In  reply  the  plaintiffs  attacked  the  dlscnarge  on  lli. 
grounds  of  fraud,  and  fraudulent  preference.  Objections  were  taken  lo 
the  validity  of  the  discharge  upon  tacts  which  were  undisputed,  and  .is 
to  certain  other  matters  of  fact  which  were  disputed,  evldenr  e  w.is  eon« 
into,  to  shew  that  the  discharge  had  been  obtained  by  fraudulent  pr?fiT 
ence  of  a  creditor,  and  by  giving  to  that  creditor  a  valuable  securlij 
At  tbe  trial  the  defendant  objected  that  there  was  no  evidence  to  g) 
to  the  jury.  Without  deciding  whether  there  was,  or  was  not  cvi- 
dence,  the  question  was  left  to  the  jury  by  the  Judge,  and  this  ami 
all  other  questions  were  reserved  tor  discussion  on  motion  tor  Jndg 
meat.  The  jury  disagreed  and  therefore  left  the  question  man 
sworcd.  Nevertheless,  both  parties  moved  for  Judgment,  the  plalntilTi 
contending  that  on  the  undisputed  facts,  objections  fatal  to  the  dis 
charge  were  established;  tbe  defendant  contending  that  the  disclaree 
was  good  as  against  such  objections,  and  that  there  wes  no  evidence 
proper  to  go  to  the  jury  on  the  issue  of  fraud,  or  fraudulent  prefpr 
ence.  Both  motions  were  refused  though  apparently  considered  proper 
In  point  of  form,  the  Judge  being  of  the  opinion  that  the  Issue  as  lo 
the  validity  of  the  discharge  could  not  properly  have  been  withdrawn 
from  the  jury,  and  that  the  undisputed  facts  were  not,  without  the 
matters  left  to  the  jury  for  consideration,  sulBcient  to  decWo  tie 
question  as  to  the  validity  of  the  discharge. 

As  to  the  effect  of  the  withdrawal  of  a  juror:  see  Thomas  v  F.rrl'-r 
Flying  Post.  18  Q.  B-  D.  822. 

Unanimity  of  the  jury  is  no  longer  necessary,  the  verdict  of  W 
out  of  12  Is  sufllcient:  section  :,S  (1),  supra.  If  any  Jur-'r  Is  dlaccvcred 
to  have  ,in  interest  In  the  risuii,  or  to  be  a  relati-e  o'  anj  of  iln 
parties,  he  may  be  discharged,  and  the  trir.l  Tiiay  procp^d  Vfnn-  l!:i 
remalnlng  n,  of  whom  the  vardlct  of  10  is  sufflclent:  li..  s.  59. 

The  judgment  of  the  <.'ourt  should  not  go  beyond  tlie  relief  claimid 
by  the  pleadings.     In  .'<arutiaratne  v.  F^ritinarttlui'.  1902,  A.  C.  405.  the 
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Judicial  Committee  of  the  Privy  Council  animadverted  on  the  Court  Rai«  96S. 
tipiow  having  awarded  relief  nut  covered  by  the  issues  raised  on  the 
pleadlnpa.     There  the  question  raised  on  the  iileadlngs  was  whether 
a  will  was  good  or  bad  In  toto,  and  the  Judgment  found  it  was  good  as 
to  personalty. 

StaylBC  Entry  of  Judgmentt  or  Exeontioa. — Unless  the  Judge 
at  the  trial  stays  the  entry  of  the  judgment:  sec  Tfule  495,  it  may  be 
entered  forthwith. 

Aq  application  to  stay  the  entry  of  Judgment,  or  the  Issue  of  execu- 
tion, is  best  made  at  the  trial  when  all  the  facts  are  known  to  the 
Judge.  If  not  made  till  later  it  may  be  necessary  to  shew  on  atfldavit 
circumstances  making  a  stay  just:  see  Tuck  v.  Southern  Counties,  vtc. 
Bank,  61  L.  x.  i59. 

Formerly,  if  a  stay  of  execution  had  been  refused  by  the  Judge  at 
the  trial,  an  application  io  iUp  Court  must  be  supported  by  special  cir- 
iiumbtances;  and  allegations  that  the  verdict  or  judgment  was  agai'^st 
the  weight  of  evidence,  or  that  there  was  no  evidence  to  support  Lht; 
verdict  or  judgment,  or  that  there  was  misdirection,  wore  not  special 
circumstances:  Monk  v.  Bartram,  1891,  I  Q.  B.  340. 

As  to  stay  of  execution  and  further  proceedings  in  the  action  in 
the  event  of  an  appeal  to  the  Appellate  Division:  see  Rules  495-498. 

Record  and  Ezhlblta. — The  exhibits  are  retained  In  Court  until 
judgment  has  been  given,  and  during  any  stay  of  proceedings:  liulc 
263  (21. 

The  Record  is  also  retained  In  Court. 

in  the  County  of  York  records  and  exhibits  are  forwarded  by  the  countj  o! 
Clerk  of  Assize  to  the  Central  Office,  from  which,  when  required  before  York. 
the  Registrar   settling   the   judgment,   they   can   be   obtained   on   his 
requisition:  see  Rule  396  (2).    The  judgment,  when  settled,  is  entered 
la  the  office  where  the  action  was  commenced:  Rule  531. 

In  other  counties,  where  judgment  is  given  at  the  trial,  the  record  other 
and  exhibits  are  retained  by  the  officer  who  attends  as  Registrar  at  couniiei. 
the  trial,  if  he  is  the  officer  in  whose  office  the  proceedings  were  com- 
menced, as  in  that  ca^e  he  Is  the  proper  officer  to  enter  judgment: 
Hulr  531;  or  when  the  judgment  is  settled  by  him  (Rule  527),  they 
rre  forv:arded  by  him  to  the  officer  In  whose  office  the  proceedings 
were  commenced,  and  where  the  judgment  U  to  be  entered:  Rule  531. 

Where  judgment  Is  reserved  at  the  trial,  the  record  and  exhibits 
must  lie  forwarded  to  the  Central  Office:  see  Regulation  of  iTtli 
December.  1904.  in  note  to  Rule  2G3  (2);  and  aftf  judgment  is  given 
should  be  transmitted  to  the  officer  who  is  to  settle  the  judgment. 

When  the  record  and  exhibits  are  required  on  a  motion  before  a 
Divisional  Court,  they  may  be  forwarded  to  the  Central  Office,  under 
Rule  390   (!). 

265.  Tlie  Judge  by  whom  any  cause  or  matter  is  tried  fj',^!*^"*^ 
with  or  without  a  jury,  and  the  Court  before  wtiich  any 
cause  or  mattfr  is  brought  by  way  of  appf"".!,  may  in- 
spect any  property  or  thing  concerning  which  any  ques- 
tion arises  therein,  and  where  the  sanity  of  a  party  is 


728 


X 


InKpection 
of  real  or 
perHunal 
property 
hy  jury, 
p»rtieB  or 
witnesses. 


RULES  OP  corar. 

in  (iiiostion,  may  examine  him  for  tlie  purnoso  of  iU.r 
minmg  his  sanity.    C.R.  570.    Amended. 

Where  a  Judge  takes  a  view  of  premiiea  or  uroi.prtv  in  a, 
.™i>i..  he  should  do  so  in  presence  or  the  Par.Te.To  al  'toto    ""l 
mistake  as  to  the  property  viewed  helng  that  Id  dispul?  ' 

This  Jtule  applies  (1)  to  trials.  (2)  to  motions  bv  wnv  nf  ...  , 
It  does  not  authorUe  a  view  on  any  Interlocutor/ mo.lZ  IZZ 
not  by  way  ot  appeal.  The  dllBculty  la  the  way  o(  a  Judge*"  InVo. 
a  personal  view,  In  an  Interlocutory  motion.  I,  that  the  evidence  of  hi 
senses  cannot  be  laid  before  an  appellate  tribunal  In  the  event  o  a 
appeal  from  his  decision;  but.  of  cour„e.  the  same  dmcuUy  usual 
exists  in  any  case  where  a  view  1,  had  eLher  by  Judge,  or  ury  t 
Ilul,  authorizes  a  personal  examination   by  an  Appellate  (-ouri  n    , 

o.'l.\  mT  ■°°'"'  "  "■  ''"""™'  "  *"■  *°»»  '°  '"  -•«  *>--:•« 

„f  hT  ^f  *'""''  ."  "f  ^^  ''^'''  """  "  ■'"<'«»  '"'  "■«  trial  ot  an  action 
of  deceit  cannot  take  a  view  of  the  property   or  matter   In  mil,  1? 

IblflmUarn"''/''!,"'^'^  °'  """''"■'•  -^'•°  »"    ue^tlon  0'^; 

L.  T  8;,9    7(c  i ,™,  v,  26  O.  L.  R.  508;  but  In  an  action  to  restrali,  the 

Lid   thafth     j'd''  1  'ir  """"''''  "=  '"-'^  °'  "">  -"alntM    t 
said  that  the  Judge  looking  at  the  exhibits  before  him,  and  also 
paying  due  attention  to  the  evidence  adduced,  must  not  surrender  h 
own   independent   judgment   to   any   witness:    per   Lord   MacSaghte. 

if<*r,o  1867.  L.  R.  2  H.  L.  380;  Bonnie  v.  Swan.  1903.  1  Ch  Ml  »„ 
■nn  ^,  \"  °t!:  «'"°"1<»>  between  the  two  classes  of  action, 
Tn  boTh  v,t  ';°"'fV'"l«'"<'  '"«  'uhotlon  of  the  Judge  Is  not  the  same 
iny  evldenc;.      '""''™'"'  """""■  '"  ''I™  °'  «  comparison,  there  1, 

266.  A  party  may  apply  for  an  order  for  the  insiiec- 
tion  by  himself  or  by  his  witnesses,  of  any  real  or  per- 
sonal  property,  the  inspection  of  which  mav  be  material 
to  the  proper  determination  of  the  question  io  dispute. 
(See  also  Rule  370.)    C.E.  571. 

See  Eng.  R.  (1883)  659. 

li„„"T^.!!,lj!  "'"'"''''' 'o  c^'cs  in  which  the  property  of  which  inspec 
ILalnst  wZ™  ,1'  '"  !''^■>''»^'^=='<>".  cu-tody  or  control  of  the  party 
agalns  whom  he  order  Is  desired:  mil,  v.  £7„Jon  Loan,  rtc,  Co,  19 
h.f„r.  Vh  7"  ;  "■""^"^"™  "'  property  In  which  other  persons  not 
■™:^Ml3,?K   b''T50.°'"""''  '""""  ""  °"'"''-    """"'■'  '■  ""'- 

™,J.''l!r"''!°.'^  Intended  apparently  to  apply  to  inspection  tor  the  pur- 
poses of  a  trial;  further  provision  Is  made  by  Rule  370  for  oh!»lnln; 
Inspection  m  other  cases. 

rt,n',^'"'°r  li",  "°"''""  '^°^-  ""'"•  ""  <"•''<"■  *»»  """"e  allowing  defen- 
aants,  at  their  own  expense,  to  bring  within  the  Jurisdiction  a  «Wp 
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.stranded  at  a  place  out  of  the  jurlBdlctluD,  and  for  which  the  plain-  Rutos  287, 
tiSa  claimed  to  recover  against  the  defeadanta  on  a  policy  of  tnaur-     ^"'- 
aDce,  88  for  a  total  loss:  ii.  8.  New  Orleant  v.  /London  Provincial  tC 
Marine  In$.  Co.,  1909.  1  K.  B.  943;   190  L.  T.  595. 

Liberty  was  given  under  the  similar  Irish  Rule  to  Insp^-ct  a  ship 
lying  In  harbour,  on  which  it  was  alleged  that  certain  timber,  part  of 
tbe  subject  matter  of  the  action,  had  been  placed  by  defendant  for 
removal:  iforrif  v.  Howeil,  22  L.  R.  Ir.  77. 

Under  Eog.  (1S83)  R.  654,  property  has  been  ordered  to  be  sent 
out  of  the  jurisdiction  for  .nspcctlon  by  witnesses  who  are  to  be 
examined  by  commission;  see  notes  to  Rule  277,  infra,  p.  747. 

In  England  there  Is  no  power  to  order  the  Sheriff  of  one  county  to 
tiring  a  Jury  of  that  county  to  view  lands  In  question  in  another 
lounty:  Stoke  v.  Robinson.  6  T.  L.  R.  31;  but  see  The  Jurora  Act,  s. 
se,  in  note  to  Rule  267in/ra. 

267.  A  view  by  the  jury  may  be  ordered  by  the  Judge  ^rdeV v™*w 
presiding  at  the  trial.    C.B.  572.    Amended.  »ttrui. 

In  order  to  obtain  a  view,  C.  R.  572  provided  that  evidence  should 
be  furnished  shewing  where  the  view  is  to  be  made,  and  tbe  distance 
from  the  Sheriff's  office,  and  that  a  deposit  should  be  made  to  cover 
the  expenses  unless  otherwise  ordered;  although  these  provisions  are 
amitted  from  the  present  Rule,  evidence  of  the  kind  indicated  may 
scill  be  re<iuired,  and  the  deposit  of  a  fium  to  cover  expenses  may  be 
imposed  aa  a  term  of  granting  a  view. 

By  The  Jurora  Act  (R.  S.  O.  c.  64),  It  Is  provided  aa  follows:— 

"86,— (1)  Where  in  an  action,  whether  the  same  is  to  be  tried  by  View  by 
a  Special  or  Common  Jury,  it  appears  to  the  presiding  Judge  that  In  J"'"''"- 
order  to  the  better  understanding  of  the  evidence,  the  Jurors  who  are 
to  try  the  issues  ought  to  have  a  view  of  the  place,  or  of  the  real  or 
personal  property  in  question,  whether  the  same  be  within  or  without 
the  county  In  which  the  trial  is  to  take  place,  he  may  at  any  time 
after  the  jurors  have  been  sworn  and  before  they  give  their  verdict, 
order  that  the  jurors  shall  have  such  view. 

(2)  The  order  may  be  made  on  such  terms  as  to  costs  and  the  Terms  of 
adjournment  of  the  trial  and  otherwise  as  may  be  deemed  just,  and  "■'<'*'''- 
sbail  contain  directions  to  the  Sheriff  as  to  the  manner  in  which,  and 
the  persons  by  whom,  the  place  or  the  property  In  question  shall  be 
shewn  to  such  jurors,  and  any  other  directions  which  under  the  cir- 
cumstances the  Judge  may  think  proper." 

Special  Jnrlef. — As  to  the  provisions  for  trying  actions  by  special 
juries:  see  The  Jurora  Act.  se.  78-85;  and  as  to  the  Judge  certifying  for 
costs  thereof:  see  /6.,  a.  84;  Barker  v.  Doris,  1913.  3  K.  B.  34;  108  L. 

T.  941. 


chants,  engineers,    accountants,  actuaries,  or    scientific  »*"*«  of 

.  .  ,  ,      experts. 

persons,  m  such  way  as  it  thinks  ht.  the  better  to  enable 
it  to  determine  any  matter  of  faot  in  question  in  any 
cause  or  proeeedinfr.  and  may  act  on  the  certificate  of 
such  persons.    C.E.  94. 
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BULKS  OF  COUKT. 

It  l8  only  the  Court  that  i>  luthorlzed  to  obtain  the  aailstance  or 
oxpel^i.  A  Majler  to  whom  a  cauM  I.  referred,  ha.  no  authorUv  Z 
employ  experts  (or  the  imrpoae  of  anlgtlnic  him  to  ...nie  to  ,i  ,„„  i 
«lon  on  matters  referred  to  him:  He  Hobertton,  Bo6.t(»oii  t  lioi-i 
son.  :M  Or.  ■,:,i;  UiMimw  v.  /,orii  ililliui-n.  1  Drew,  il«-  u;  j„r  ,„. 
but  liee  lonfra,  lie  Lonilon  a  BIrmini/ham  By.  Co.,  C  W  H  u,'  '.'"', 
sec  Knit'  422,  note.  '  "'' 

Wh.Te,  however,  the  Master  bad,  at  the  inatance  of  the  nUlntU 
and  with  the  consent  of  the  creditors,  In  an  administration  suit  m 
ployed  an  expert,  and  the  parties  received  the  beneflt  of  bis  servltn 
without  objection,  the  Court  on  appeal  by  the  creditors  retusei  i„ 
disallow  the  costs  Incurred:  Re  lloiertson.  Roitrtion  v  KobcrUn. 
Buitra.  ' 

This  Aide  gives  a  wide  discretion  to  the  Court  a>  to  the  manner  lo 
which  experts  shall  be  employed;  but  apparently  It  does  not  give  the 
Coiirt  power  to  direct  experts  to  be  employed  for  the  purpose  ot 
giving  evidence  as  witnesses;  It  appears  merely  to  enable  the  Court 
to  procure  the  assistance  of  experts  for  the  purpose  of  getting  their 
opinions,  on  the  evidence  adduced  by  the  parties,  or  upon  a  visw  ot 
the  locus  ill  guo:  see  EniervHck  v.  AlUen.  88  L.  T.  Jour.  12. 

In  Brotfer  y.  Saillaril.  26  W.  R.  456,  the  Judge  at  the  trial  an. 
pointed  an  Independent  surveyor  to  make  a  report,  and  at  the  adjourned 
bearing  his  report  was  handed  to  the  Judge;  the  Judge  thought  that 
two  points  should  be  stated  more  fully,  and  he  directed  the  surveyor 
to  make  an  addition  to  his  report,  observing  that  he  preferred  not  to 
allow  the  surveyor  to  be  sworn  as  a  witness,  as  he  was  acting  In  a 
9tta5i-judlcial  capacity. 

Where  there  Is  contradictory  evidence  on  a  scientific  question  the 
Court  Is  at  liberty  to  employ  an  Independent  expert  to  give  aiivice 
upon  which  the  Court  may  form  its  judgment:  Badisclie  Anilia  etc 
V.  Levinstein,  24  Ch.  D,  156. 

An  expert  has  beer  employed  to  ascertain  the  effect  ot  a  dam  on  the 
water  penned  back:  Dickson  v.  Burnham.  14  Or.  601;  17  Or  26.r 
Bnurkins  V.  MahalTy,  29  Or.  320;  and  the  amount  of  encroachment  ol 
alluvium  on  a  sea  shore:  .ittoncy-General  v.  chamlirrB.  4  DeO  t  J 
^.,  08;  and  as  to  the  effect  of  using  steamboats  on  a  canal:  Caie  v 
aulland  Ity.  Co..  27  Beav.  247;  as  to  the  mental  condition  of  a  person 
alleged  to  be  a  lunatic:  Jle  Fraaer.  24  O.  L.  R.  222.  As  to  the  clrcnm 
stances  under  which  the  Court  will  send  an  expert,  to  report  In  the 
case  of  a  suit  to  abate  a  nuisance:  see  SUivin  v.  North  Bancepetli  Cojl 
Co..  h.  R.  S  Chy.  705;  EnJcrwick  v.  Aliacn,  supra. 

Where  a  plaintiff  proves  himself  entitled  to  an  Injunction  tigainst  a 
nuisance,  or  other  injury,  the  Court  cannot,  before  pronouncing  jutls 
ment  order  an  expert  to  be  employed,  tor  the  purpose  of  ascertain 
ng  the  b.  St  mode  ot  removing  the  nuisance,  etc..  even  though  thi- 
Injunction  to  wbkh  the  plulnllft  Is  entitled  be  a  dlBlcuU  one  for  the 
defendant  to  obey:  Attorney-General  v.  CoJnej,  Halcli  Asylum.  L.  R 
4  Chy.  146;  and  a  general  Inquiry  as  to  what  ought  to  be  done  10 
presen-e  the  plaintiff's  light  and  air  was  refused:  Slok,,  v.  Cilf 
.).,.^.-.t  Cn,.  13  w.  R,  527.  nut  after  judgmi^nt,  the  opinion  oi  an 
export  may  be  taken,  as  to  the  time  which  ought  to  be  allowed  for 
carrying  It  Into  effect:  Attorney-Ocneral  v.  Methyr  Tydflt.  5  W.  R,  US. 
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Id  tbe  Baltic  Co.  v.  Simpton.  24  W.   R.  Z90,  it  was  \\a*     ue  RnU  369. 

Conn  ourbt  not,  under  bb.  64,  and  65  of  tbe  Jud.  Act,  '    .„  an 

order  before  trial,  appointing  a  tctentlfic  pcrsun  to  re  port  on  a  question 

ot  rut. 

Where  a  matter  Is  rrferred  by  tbe  Court  to  an  expert  for  report,  a 
formal  order  of  reference:  to  him  should  be  drawn  up;  but  wbpr<'  an 
expert  acted,  and  made  his  report,  without  this  having  been  doop, 
1  be  Court  acted  on  the  report  notwlth^andlng  the  objection:  Ender- 
iric*  V.  Aldcn.  88  L.  T.  Jour.  12. 

Where  an  expert  Is  employed,   ii   U  n  t.  absolutcl 
tbe  appointment  should  be  made  In  the  i)re8eLce  of  the  parties:   li 
Union  d  Birjt>*ngham  Ry.  Co.,   ■  W   R.  Ul. 

An  expert  cannot  call  wltnesae: ;  Morris  v.  Llanvlly  Ry.  Co.,  W.  N.  ''■*'"''J,['*"' 
1868,  4S;  and  his  report  Is  not  conclusive:  Ford  v.  Tynte,  2  D.  J.  ft  S,  «unrHH.v. 
127;  idamton  v.  (M»,  16  W.  R.  306. 

The  Court  cannot  after  the  evldenre  has  been  taken  In  an  action  AsiPMors. 
call  In  the  aid  of  experts  as  aBsessors.  find  base  Its  judgment  on  their 
opinion  as  to  the  result  of  conflicting  testimony  of  a  technical  char- 
acter:   WrigM   v.    Collier,    19   Ont.    App.    2»8;    not    even    though    the 
aasessora  are  so  called  in  with  the  consent  of  the  parties:  /6. 

Under  The  Jud.  Act.  s.  64,  any  question  arising  In  any  cause  or  K.fi-renre 
matter  may  be  referred  to  an  official  referee,  or  to  any  special  referee  linjeP'^Ju'd. 
agreed  on  by  the  parties,  for  Inquiry  and  report,  and  In  this  way  the  A<-t,.   ss. 
asFfBtance  of  experts  may  be  obtained.     And  under  s.  65  a  cause  or  ^^-^^ 
matter  may.   In   certain   cases   therein   mentioned,   be  referred    to   a 
special  referee  (if  the  parties  so  agree)  for  trial. 

No  power  it  will  be  seen  is  given  to  the  Court  under  s.  64  or  65, 
10  refer  a  cause  to  anybody  but  an  official  referee,  except  by  consent 
ot  the  parties.  Where,  therefore,  a  reference  is  required  under  those 
Bectlons  to  an  expert,  it  would  seem  that  the  parties  must  agree  on 
the  referee  to  be  named.  It  Is  possible,  however,  that  this  Rule  may 
be  held  so  to  amplify  the  power  of  the  Court  as  to  enable  It  to  refer 
causoB  for  the  purposes  mentioned  i  ss.  64  and  6r>.  to  special  refeiees 
of  Its  own  nomination,  Independently  of  the  consent  of  the  parties. 

Where  a  reference  Is  directed  to  an  expert  for  inquiry  or  report 
under  s.  64,  or  for  trial  under  a.  65,  that  Is.  of  course,  aa  exception 
to  the  rule  laid  down  In  Morris  v.  Llanclly  Ry.  Co.,  supra,  that  he 
cannot  call  witnesses:  see  h'uU's  '2'0,  400. 

Where  a  question,  or  a  cause  or  matter,  is  referred  to  a  special 
referee  under  s.  64  or  65,  his  report  is  appealable  In  the  same  way 
and  within  the  same  time  as  a  Master's  report:  see  Rules  400.  50:'.. 

Where  an  expert  is  required  to  give  evidence,  his  evidence  should  be  Kxpert 
given  vlvA  voce,  as  the  Court  as  a  general  rule  discourages  tho  taking  ovidtmce. 
of  Buch  evidence  by  commission:   The  Attornry-Oeneral  v.  Goodcrhum. 
10  P.  R.  259. 

It  la  provided  by  The  Evidence  A.ct  (R.  S.  O.  c.  76),  s.  10.  that  not 
more  than  three  expert  witnesses  on  each  side  shall  he  examined 
wiitinut  leave,  to  be  obtained  before  the  examination  ot  any  of  the 
three  which  may  be  called  without  leave,  in  any  action,  arbitration,  or 
other  proceeding. 
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The  n.«lret  ot  the  Jud«,,  ol  lb.  trial  to  enforce  thi.  pro,|,to  ., 
hold  to  bo  ground  for  (rantluf  .  new  trial:  «(ec  v.  «oc*c»  i7  u  L  i, 

In  the  case  ot  proceeding,  within  the  JurUdlctlon  of  the  I)„ml»i„. 

Where  partle.  adduce  giinii  expert  evidence.  It  U  not  onen  to  ih, 
(^ourt,  upon  a  trial  by  Jury,  to  withdraw  the  ca.e  from"  Se  l?, 
b«.au«..  in  the  opinion  of  the  Court,  the  wllne.ee.  are  Incompete.  > 
give  expert  evidence,  but  the  evidence  mu.t  be  .ubmU,  °d  "  n^': 
valcun  ,■.»..  „  an  l..ue  In  which  the  mental  capacity  o  a  ." sir 
waa  in  ,ue.tlon,  the  evidence  of  wltneaae,  who  .poke  to  hi,  mm 
capacity  wa,  held  to  be  adml.Blble,  even  though  the  wltn"  L  ,  ? 
not  in  .be  opinion  of  the  Court,  expert.:  «e,a»  v.  W^  'oZ 
App.  SP  A,  to  the  weight  to  be  attached  to  the  conclu.lon,  ot  .1. 
tiac  wltnce.:  aee  OoId.mU  v.  TunbrUge  Well,.  L.  R.  1  Chy  s's 

Where  the  opinions  of  expert,  on  foreign  law  are  connictlni  th, 
Court  may  examine  for  lt«If  the  text  book,  and  Judicial  do'.,, 
tha  foreign  country.  In  order  to  arrive  at  a  .atl.factory  con  Zn 
Kive  V.  Ou„n.  4  Ont.  579;  T*c  S(rt(i»,  H  P,  D.  142  TheTourtwl' 
?°anad;^.?V,''r'"°'°°l'"  ""^'"  "  ">  '""  ^""""  con..rucZ„T 
Ont   App   273""''  "  '  """"  "  '»«'"»""»l«:  Stagori  v.  Sd/  . 

are'^not  'TwhlThV"'  ""  """  '°  "'"""'  """"  ">  «'*'■  "'"««■"• 
9  P  R  il'i  "'    ''  '°     """''•    '™  ifcOonnon  v.  Clarto, 
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269.  The  witnesneg  at  the  trial  of  an  action  or  an  as-  ciunei 
sesKinciit  of  (lamaKes  shall  be  examined  viva  voce  and  iub<'»>l». 
open  Court,  but  a  Judge  may  at  any  time,  for  sufficient 
reason,  order  that  any  particular  fact  or  facts  may  be 
proved  by  affidavit,  or  that  the  affidavit  of  any  witness 
may  be  read  at  the  trial,  on  such  conditions  as  he  may 
deem  just,  or  that  any  witness  whose  attendance  ought 
for  some  sufficient  cause  to  be  dispensed  with,  be  ex- 
amined before  an  examiner;  but  where  the  other  party 
/)««('(  fide  desires  the  production  of  a  witness  for  cross- 
examination,  and  such  witness  can  be  produced,  an 
order  sliall  not  be  made  authorizing  his  evidence  to  be 
given  by  affidavit.    C.B.  483. 

See  Eng.  (1883)  R.  483.  Tbe  use  ol  affldarlti  at  a  trial  was  not 
permissible  iQ  the  Common  Law  Courts;  but  In  Chancery  exhibits 
might  formerly  be  proved  at  tbe  faeariuK  in  that  way. 

Under  Chy.  O.  176,  from  which  this  Itule  Is  derived,  there  were  ETlii«nc«  tt 
many  decisions  as  to  the  matters  which  might,  and  might  not,  be  "'*'••  •" 
proved  by  affidavit;  see  Dan.  Pr..  rth  ed..  7";.  1236;  Dvvcj/  v.  Thorntun, 
9  Ha  233;  *'onlcr  V.  Reynal.  15  Jur.  1019;  Re  Delevdnte,  Dclivanic  v. 
PMliI.  6  Jur.  N.  8  118;  Bus*  v.  Wa(*in«,  14  Beav.  33;  Hoghton  v. 
HO|;ftlan.  15  Beav.  ^78;  Bear  v.  Smith.  6  D.  ft  S.  92;  ^'allows  v.  Dillon, 
2  W.  R.  507;  Bateman  v.  Margrriaon,  2  W.  R.  607;  Bouxtrd  v,  Chaffen, 
11  W.  R.  685;  Brans  v.  Lcuit,  2  U  T.  659;  fleminj  v.  Cost,  Kay. 
App.  ill.;  Uacionali  v.  Anielme,  W.  N.  1884.  72. 

Affidavits  as  to  trustees'  conduct,  between  Judgment  and  the  hear-  Affldivit*. 
Ing  on  further  directions,  may  be  read  by  the  original  plaintiff  on  the 
question  of  coats;  but  not  affidavits  as  to  their  conduct  before  judg- 
ment; but  it  would  seem  that  persons  added  as  defendants  In  the 
Master's  ofBce,  or  who  are  served  with  the  Judgment  under  Rule  87. 
might  read  affidavits  as  to  the  trustees'  conduct  before,  or  after  Judg- 
ment, on  the  question  of  costs:  Re  RevUl.  55  L.  T.  642. 

Id  an  administration  action,  the  Court  may.  under  this  Rule,  If  it 
thinks  fit,  receive  fresh  affidavit  evidence  on  further  consideration: 
Hat  V.  .VcKlon,  34  Ch.  D.  347;  see,  however,  Dovney  v.  Roat,  6  P.  R. 
89,  and  Oooiall  v.  Clarke,  2  O.  W.  N.  1388  as  to  the  usual  material 
which  may  be  ufaed  on  further  directions,  viz.,  the  pleadings,  the  Judg- 
ment and  orders,  if  any,  and  the  Master's  report. 

Certain  facts  are  expressly  authorized  to  be  proved  by  affidavits: 
e-?-,  service  of  notice  to  produce  documents;  see  Rule  272;  the  absence 
from  Ontario  of  a  witness  or  party  whose  evidence  has  been  taken  by 
commission:  see  Kule  287. 


■:! 


IrUI  to  bn 
oral. 


BI'I.U  OP  POIRT, 

Thn  Court  h..  no  po.rr  on  .  „„„lo„  ror  Judiroi.nt  f„r  ,l,.f,„„  . 
pl.adln,  to  rrtoH,.  rvldoni.,  by  affldavU  lo  prova  Ih..  nir,.„r  i  . 
tt..  .i»„.n„.n,  „,  j.|„i„,  „„n.i  ,„,„„.  „  ,„  ™„,"',  ".V; 
(<.  or  In  .ny  olh,.r  <•«-.  ,„...p,  ,hcr.  Hwl,.  -.j  ,.  .,„"r,M 

urkyT"'' '"  '■■  ■'■•  '"^  "  ''  '••  •■  '*-  *•"•  '''™- '-  ;: 

Thi.  JiidK.1  >hould.   In   ..very  .-mo  of  talrly  cornet,,!  „r  ,n.,,,.,, 
f.cl»  oonilnj  on  to  bo  trl.d.  tak.  ibe  ..vldento  orally  unl™,  ,.l., 
r...,on  to  lb,  oontrary  I,  .h,«n:   Ally-Oe^.  ,.  «',r„„„,i  „  ™ „   " 
H„   Co    5  K,.  D   218;  „,  .|.„  Saplr-ommun  v.  f»r(./op*,.     ,  ,'1, 
D.  io*  '■  "™°*''  '  '■"•  "■  ""■   "'"'""■  '    """■  •   l«  "■ 

In  the  abnenro  or  aurocmpDt,  ivldinn.  must  be  tali.n  liio  ™ 
iho  trial,  and  allldavlli  uani  on  a  motion  cannot  be  uird  at  tb,.  hp.r 
inr  Prrti,.  V.  mur.  4r.  L.  J.  (by.  J!4;  but  where  anllrWut." 
motion  u^  been  ordered  to  .land  over  till  tbo  bear°„,  ,'  7^7 
ponenl  bad  died  In  the  meantltne.  the  Court  allowed  bl"  afflja  °,  , 
be  read  at  a  trial,  witb  evidence  viv4  ,.„,r.  .l,bo„,h  the  ,1,.  „„  „  ' 
not  been  croM-examlned;  Blioi  v,  Uri/flli.  4C  L  J.  chy.  806. 

»Vhere  none  or  the  p.rtie.  cited  had  appeared  In  an  action  10  n,o,. 

LTl„  ,  "H  ,  '^™'  "''°'"°'  ''■  '•"'''""'  ">  "I""  ">"  "'cutba 
and  attestation  or  the  will  to  bo  prov.d  by  alB.lavlf  CooA  v  r.mi,. 
mn.  24  W.  n.  8-,l.  In  OornoH  v.  M„,on.  12  P.  D.  142,  an  action  to, 
revocation  ol  probate,  an  amdavlt  made  by  the  wltnes,  el.hi  v.ar. 
previously  to  obtain  probate  was  allotted  to  bo  read  as  evidence  1. 
support  ot  the  will. 

In  llrnMt  V,  /)r,-,ri((,  68  U  T.  8,S4,  an  affldavlt  used  on  a  moil,.- 
■1  tbe  cause,  made  by  a  witness  who  was  unable  to  alt.nd  «t  th, 
trial  was  allowed  to  be  put  In  as  evidence.  This  was  not  allowed  in 
Blnrkburn  I  nion  v.  flroo*.,  7  Ch,  D.  68,  where  crosseiamlnmlon  of 
the  witness  was  desired. 

The  depositions  of  a  defendant  taken  on  bis  own  behalf  In  short 
hand  upon  a  reference,  w.tre  held  to  be  admissible  In  cvldHtiv  not 
withstanding  thai  be  had  died  before  tbe  examination  was  cnnrlud.d 
and  before  cross-examination:   WandiiH  v.  <l(»i,i,oi..  30  Ont.  :U'.  «:» 

The  Judge,  at  any  period  In  a  case,  may  allow  further  evldenof  lo 
be  called  by  either  party  for  his  own  satisfaction,  though  It  be  doobi 
ful  whether  It  would  be  admissible,  on  the  request  of  either  parly. 
as  of  right:  Budi  v.  /Juvi»on.  29  W.  R.  182.  It  was  said  by  Lord  Kshor, 
M.K.,  that  at  tbe  trial  the  Judge  may  call  and  examine  a  wllt^.-ss  not 
called  by  tbe  parties,  and  that  tbe  right  of  tbe  parties  to  cross-wamln. 
such  a  witness  Is  In  the  discretion  of  tbe  Judge,  who  should  as  a  rul 
allow-  ernssexamlnallon  by  any  party  adversely  affected  by  tlie  ans»irj 
of  the  witness,  but  not  a  general  ( ross-cxaniln:illrai  i:,uh-:  i 
nijborou„ft.  1S54.  2  Q.  B.  .110;  70  L.  T.  617:  and  see  /„  re  K,inhl.K 
1891.  1  Q.  B.  40r..  but  these  ificfa  of  Esher.  M.R..  as  to  the  riKht  of  a 
Judge  to  call  a  witness,  were  disapproved  by  the  C.  A.:  Re  KnoA  i 
Znrrlzkii.  1910,  1  K.  B.  327;  101  L.  T.  801. 

As  to  proof  of  registered   Instrumenta:    see  Berber  v.   SIiKn  1' 

DeposlMoBs  of  l>ece«tea  or  Ahseut  P«»mii,.— In  an  uilloii  unJ«: 
The  Fatal  .UvidMs  Act.  the  depositions  of  the  dercased  inton  'I' 
bene  esse  In  an  action  commenced  by  himself  under  Tlie  Worifcmfni 
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lumptnitidun  Act.  wt-ru  allowtd  to  bi>  natl:  Uriiman  v.  WniHtrtoi..  :o  a«li  M». 
Oot  AiH>.  444;  ftUi)  Nvi'  /^Wi<i«  \.  Urifflth,  MUitra.  p.  7J-I. 

go  bIhu  whi-n  a  wltncmi  vxanilnt-d  ut  a  rormer  trial  rannot  be 
riiund.  bit  depotltluni  Id  aoothcr  Judicial  iiruct'edltiB  In  wbU-b  tbu 
niipoNlte  party  had  ao  opportunity  to  t-runtpxauluv  titia.  niay  be  uiied. 
uQ  proof  of  Ills  abkcnce,  and  Inability  lu  fliid  bliu:  Vuff  \.  k'nizvt-  utor- 
■:y,Co..  14  O.  L.  R.  1'63. 

TtUphaK*  C»Bv«raAtt«Bi.-  t^vldt'ntn  of  a  cunveritatlon  ovt-r  u 
(ekpboiie  wa«  fldmittvd:  U'urrm  v.  Forat.  U  O.  1..  K.  441;  i:t  O.  L.  H. 
:s:;   4S  8.  C.  U.  642. 

PrlTll«ir«  •f  WltaMa«a.-~A  wltmim  Ih  nut  liable  for  siandiT  in 
Tt-spvn  of  Btaunicnu  made  by  him  in  tb(>  wltneii«  box:  /taulciru  v. 
i:uk>bii.  .'.:\  ]..  T.  litti;  not  »»iily  Itt  the  tvldcrn-e  of  a  wl'Tu-tw  tclvn 
under  oatb  prfvllcK^d,  but  hi>  an'  aim  bW  prfllnilnary  HtatcmftilH  niuilt- 
before  trial  to  thp  lltiitant  on  whutif  bebalf  hf>  1h  malted,  or  the  Ivital 
Ltdrlwr  of  Hurb  lltlitunt:  Wutnuii  v.  .VrA'Mvin.  IM.'..  A.  ('.  4»(>;  9:i  I.. 
r,  4S9, 

AdmlMioBt.—  A  party  may  be  called  upon  by  any  other  party  to  Nolle*  to 
admit  any  documpnt,  savlUK  all  Just  excpptlons.  by  a  notice  to  admit,  ^''."{i.*''"'"' 
ablcb  may  be  according  to  Form  39;  H.  *  L.  Forms,  No.  686. 

TbU  extfndB  to  all  documents  which  a  party  proposca  to  adduce 
m  evldtncp.  and  not  merely  those  in  his  custody  or  coDtrol:  Ruttcr  v. 
i\afiman.  8  M.  &  W.  38S. 

Among  the  "just  exceptions"  arc  the  admlHslblllty  of  the  docu* 
meatt  as  evidence:  PhilHpt  v.  Uarrit.  Car.  A  M.  492,  and  their  legal 
iffect:  nuis  V.  London  0(i«  Light  Co..  1  F.  A  F.  346;  but  not  an 
objection  to  their  reception  on  the  ground  of  interlineation:  rrevman 
>  Sl.ffff'i",  14  Q.  B.  202. 

AdmiHBlons  between  defendants  cannot  be  used  as  evidence  against 
the  plalntlfT:  Dodda  v.  Tuke,  26  Ch.  D.  6l7. 

A  notice  to  admit  must  be  given  a  reasonable  time  before  trial. 
Tynn  v.  Blllingalt'y,  3  Dowl.  810;  Cary  v.  Cumberland,  1  P.  R.  14C 
and  holds  good  upon  a  subsequent  trial:  Day,  C.  L.  P.  Act,  3rd  ed.. 
103:  Wllion  v.  Baird,  19  C.  P.  98. 

A  notice  to  admit  may  be  given.  In  respect  of  a  document  not 
in  the  riossesslon  or  under  the  control  of  the  party:  Itutter  v.  Chop- 
man,  8  M.  &  W.  388;  Congir  v.  McKrchnlc,  1  C.  L.  Cham.  220;  or  a 
forpiftn  Judgment:  Smith  v.  Bird,  3  Dowl,  641;  or  documents,  the 
validity  of  which  is  directly  In  issue:  .s/XHar  v,  Barough,  9  M.  &  \V. 

m. 

C,  R.  rj27  expressly  authorized  the  giving  of  notice  to  admit,  but 
though  it  is  dropped,  there  Is  no  alteration  In  the  practice  on  this 

point. 

For  notices  which  may  be  given  to  enable  secondary  evidence  to  be 
eivoQ  of  willfi,  registered  instruments,  telegraphic  messages,  letters. 
'■tc:  see  The  Evidence  Act  (R.  8.  O.  c.  Tfi),  ss.  42-49. 

SecUoii  no  of  The  Rvgiatry  .4(7  (R.  S.  O.  c,  24).  duea  not  enable  a 
l«rty  to  use  as  evidence  a  certlfled  copy  of  a  r'^glstered  probate: 
Barhr  v.  McKay.  17  Ont.  562;   19  Ont.  50. 
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RULES  OF  COURT. 

V  n.  5^8  provided  that:  "  It  shall  be  sufflclent  if  written  admission, 
are  signed  by  the  solicitor  of  the  party  by  whom,  or  on  whose  S 
they  purport  to  be  made."  '' 

Although  that  Rule  has  not  been  continued,  It  Is  to  be  prcamai 
that  no  change  Is  Intended  to  be  made  In  the  practice.    A  sol  dt„r  h 

h»  Ti"  "f".''"  '^,"  "iMuments  are  admitted  In  admUsloni,  slgneil 
by  he  solicitor,  will  not  make  them  evidence  unless  put  In  at  th, 
trial:  WaUony.  Roiwell.  U  ch.  D.  160;  and  the  admission  of  a  cop 

Ing  for  the  original:  Sharre  v.  L„mie.  11  A.  *  E.  805.  The  adml„lo 
when  made  Is  conclusive:  Langley  v.  E.  o/  Oi/oni,  1  M.  4  W.  508. 

Where  the  precaution  of  giving  a  notice  to  admit  has  not  btei 
^,J^^  Mtra  eipense  occasioned  thereby  may  not  be  taxable:  .t, 
Rule  670.  On  the  other  hand  where  the  notice  has  been  given  and 
admissions  have  been  unreasonably  refused,  the  party  neglecting  or 
refusing  to  make  the  admissions  may  be  ordered  to  pay  the  cosn 
thereby  occaaloned:  Rule  671. 

270.  All  witnesses  in  any  matter  pending  before  a 
Master,  shall  be  examined  viva  voce,  unless  it  is  other 
wise  ordered  by  the  Master  or  by  the  Court  on  speoial 
grounds.    C.R.  484. 

See  notes  to  Bute  269.  This  Rule  also  applies  to  matters  referred 
to  special  or  official  referees:  see  Rule  400. 

A  subprena  may  properly  be  Issued  to  compel  the  attendance  ol  a 
witness  before  a  Master:  Hannum  v.  ifcBoe,  17  P.  R.  667;  IS  P.  R.  ISJ. 

271.  The  Court  may,  in  any  cause  or  matter  where 
It  appears  necessary  for  the  purposes  of  justice,  make 
an  order  for  the  examination  upon  oath  before  an  officer 
of  the  Court  or  any  other  person  and  at  any  place,  of 
any  person,  and  may  permit  snch  deposition  to  be  aiven 
m  evidence.    C.E.  485. 

See  Eng.  (1883),  R.  4S7. 

lit!?,",'!'"  t',  ""'••-This  Rule  applies  only  where  there  Is  pendiui 
itlgatlon  between  contesting  parties:  Be  Hewitt,  15  Q  B.  D.  159. 
IZ'J  J",l^  '""°*  °'  """'■■'^^  '•"■  '"«  purposes  of  the  trial,  or 
of-™,*  """"l""/  """^  »  reference:  Brofon  v.  Olobe,  16  P.  R.  at  pp, 
-so,  .8b;  and  for  that  purpose  may  be  applied  wherever  necessary  (or 

B^.!;»  T'n^  J."'""-  "*  ^''"""'  "■  """"•  1«  O.  D.  100;  A«,im  v. 
«M«c((.  25  Ch.  D.  21.  H  cannot  be  used  merely  tor  the  purpose  ot 
obtaining  discovery:  Beaton  v,  Olobe.  supra,  and  see  infra,  p.  7:iS. 

U  Is  not  necessary  to  apply  under  this  Bule  for  an  order  to  eiamlne 
wltnrssrB  on  a  reference  after  judgment;  the  former  practice  of  .ub- 
n  .^„°V  "'  '''"'=  ''  "o'  «bolIshed:  Raymond  v.  7ap.on.  22  Cb. 
u.  430;  Hannum  v.  McRae.  17  P.  R.  567;  18  P.  R.  185. 
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Ih  ll«n  of  *  OMsmitilan.— This  Rule  may  be  Invoked  If  necessary  BnU  371. 
to  obtain  the  evidence  of  a  witness  for  use  at  the  trial,  without  theQ^j^yf^r 
issue  of  a  commission,  whether  the  witness  be  without,  or  within  the  .skminttion 
juribdiction,  wherever  it  may  be  r..ces8ary  and  Just:    see  notes  to  °^ ^j'^*",*" 
Rules  277  ct  seq.;   see  also  Crofts   ".  Middleton,  9  Ha.  App.  xvUi.;  commiuian. 
London  Bank  Of  Mexico  v.  Hart,  L.  R.  6  Eg.  467;    (where  a  form  of 
order  Is  given);  Bangue  Franco-Egj/pticnne  v.  Lulchcr,  41  L.  T.  468; 
28  W.  R.  133. 

Examination  abroad  under  this  Hule  will  be  ordered  upon  the  same 
principles  and  inder  the  same  circumstances  as  a  commission  would 
be  ordered,  as  to  which  see  Hule  277,  and  notes,  and  Delap  v.  Charle- 
bois,  15  P.  B.  142. 

There  Is  a  difference  between  a  party  seeking  to  have  his  own 
examination  abroad,  and  that  of  a  mere  witness.  In  both  cases  it  Is  a 
matter  of  judicial  discretion,  but  the  discretion  will  be  exercised  in  a 
stricter  manner  in  the  ca&e  of  a  party:  Cooh  v.  Allcock,  2  Q.  B.  D. 

178.  181. 

An  order  for  examination  of  a  plaintiff,  otherwise  than  before  the 
Court  and  Jury,  was  considered  not  proper,  where  the  issue  was  forgery 
of  the  plaintiff's  name,  or  a  personation  of  the  plaintiff;  Thomas  v. 
Storey,  11  P.  R.  417. 

In  applying  under  this  Rule  to  examine  witnesses  before  trial,  it  Is 
not  sufficient  to  shew  that  the  examination  wilt  materially  benefit  the 
applicant,  some  special  reason  must  be  given  why  the  witness  should 
be  examined,  out  of  the  regular  course,  and  not  at  the  trial  for  the 
Brat  time:  Hendrie  v.  Neclon.  19  C.  U  J.  18:  2  C.  L.  T.  591*. 

Examination  de  bene  ewe.— Under  this  Rule  orders  may  be  made  ?**?'"*"^°g^ 
for  examination  ot  a  witness  rfc  bene  esse,  for  use  at  the  trial,  or  on  a 
reference  In  the  Master's  office:  Re  Dunsford,  9  P.  R.  172. 

Examination  of  a  witness  de  bene  esse  Is  allowed  where  there  Is 
danger  of  losing  testimony  from  death,  or  absence  at  the  time  of  the 
trial.  An  order  will  therefore  be  made  where  a  necessary  witness 
is  going  abroad,  or  Is  from  Illness,  age,  or  other  infirmity,  likely  to 
be  unable  to  attend  the  trial:  Warner  v.  Mosses,  16  Ch.  D.  IDO;  and 
generally  speaking  wherever  Justice  requires  it.  though,  as  a  rule, 
only  where  the  evidence  Is  to  be  used  for  some  definite  Judicial  pro- 
ceeding pending:  Whitehead  v.  Buffalo  rf  L.  H.  Ry.,  5  U.  C  L.  J.  232, 
where  an  order  was  made  In  contemplation  of  a  reference  to  a  Master 
not  yet  directed. 

In  a  proper  case,  the  evidence  of  a  party  plaintiff,  or  defendant,  as 
a  witness  on  his  own  behalf,  may  be  ordered  to  be  taken  de  bene  esse: 
&ep  Can.  Pac.  Ry.  v.  Rosen,  2  O.  W.  N.  375. 

If  the  ground  is  that  the  witness  is  over  70  years  or  dangerously 
ill,  or  going  immediately  abroad,  the  application  may  be  made  ex 
parte:  Dan.  Pr..  5th  ed.,  817;  6th  ed.,  655;  Oliver  v.  Diekei/.  2  Chy. 
Ch.  87;  Crippcn  v.  Ogilvry.  lb.,  304;  Bidder  v.  Bridges.  26  Ch.  D.  1; 
Bnkrr  \.  Jnrkson.  10  P.  R,  624;  Crcimmond  v.  Thompson.  U  T.  U  R. 
572:  but  the  Court  In  its  discretion  refused  to  apply  this  rule  to  the 
estraurdinary  case  of  thirty  witnesses  over  70  years.  In  Bidder  v. 
BHitges.  supra. 

.i.A— 24 
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In  other  cases  notice  should  be  served:  see  AnderMon  »   a.^ 
1  Ch..  Ch.  m:  spear,  v.  Da.,.,,  7  P.  K.  260^^^  v   M.tr^ 

If  the  only  gronnil  Is  that  the  witness  Is  th«  „»w     ,. 
some  facts,  this  should  be  clearly  shewn'Ce  ,  Ce    "CV" 
Jameton  v.  Jonct   3  Chy   Ch    >)«■  hut  tk.  »  j  ""Pt^.  '  Beav.  SIT; 

exan.ln.tion  Is  not  to'^Je'use''.  I  ■.h'e"'  r  af  unts's  ^aSa^  "",  "' 
witness  cannot  be  procured:  milo,,  v.  Ca„   Poc  Z  Co    itp  „  Sr 

That  the  witness  Is  going  abroad  Is  a  suffldent  munrt     h.    '  . 

Uon  here  before  their  departure  may  rn.:Se"5irv.r;S;°u 

.ed^vrhrrer^^'Tnii;."^!:^^^^^^^^^^ 

Bcofon  V.  The  Oloie,  16  P  R  281  "TOneous.    It,.,   and  see 

601,   Sotofor  0/  ,*.  Trea.ury  y.  w»«e,  66  U  J.  Pro.  79-  W.  N.  ^88. 

fn  the  ordinary  CO, 1  ..""J"  °'  """"•  "'"•"  '"«  "■"«  '"  J'toS  » 
Sa*e  n  P  R  ,6  T  f"*<'»  "•  P'"""''^W«.  9  P.  R.  283;  Bo«Ko»  v. 
C  L  T  138  o™!.»  J  '■  '"°'"''  "  ^  "•  253;  Wonl,  y.  .V,,,„,„„,  7 
273; -.LAc"  y'/co  ;  irp  'r  •■,„?.•  if''   ™°™°"  '•  "*'■•  "  ■"■  «• 

^.£^f  ^?^- 'f^^^- ■'^rs  ^^R^-^f^= 

'17  r;..L;,  •  V"""''"''  '■  '^"^^  "•  311:  SmttK  y.  Clorte  12  P  R. 
-17,  McMashT  V.  Sfaaon.  12  p.  R.  ?7S:  Bro„:„  v    p™,.    ,■.  p   n^,. 

«■  .ills.     All  the  decisions  countenancing  such  examinations  wore 
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disapproved  of,  and  overruled  by  the  Court  of  Appeal,  In  Beaton  v.  Bnlti  378. 
Globe  PHntino  Co.,  16  P.  R.  281.  In  which  It  was  held  that  this  Rule  "'• 
does  not  apply  to  examinations  for  discovery.  Ordinarily,  such  exam- 
inations must  be  had  in  the  manner,  and  at  the  times  provided,  by 
Rules  327-337.  There  may  be  Inherent  Jurisdiction  In  the  Court  or  a 
Judge  to  make  a  special  orUer  for  examination  for  discovery  before 
the  time  for  obtaining  It  in  the  ordinary  way  arrives,  but  there  seems 
to  be  no  express  Rule  on  tbe  subject:  see  note  to  Kulc  336;  and  Rules 
271.  349. 

The  Rule  was  formerly  held  to  apply  to  the  examination  of  a  wit- 
ness on  a  pending  motion  who  has  not  made  an  affidavit:  Monaghan 
V.  Dobbin.  18  C.  L.  J.  180;  2  C.  L.  T.  260;  and  a  witness,  from  whom 
It  Is  desired  to  obtain  Information.  In  order  to  serve  a  defendant  with 
the  writ:  Seager  v.  Barber,  27th  August,  1881,  Mr.  Dalton. 

It  would  seem  that  either  this  Rule,  or  Rule  228,  may  be  applied 
where  It  Is  desired  to  examine  a  witness  upon  a  pending  ex  parte 
motion:  see  McMillan  v.  Wanaborough,  10  P.  R.  377,  and  notes  to 
Rule  228. 

ArbltratioH. — Semble.  an  arbitration  pending  before  an  arbitrator 

named  under  The  Municipal  Act   (R.  S.  O.  c.  192),  s.  339.  is  not  a 
"matter"  within  this  Rule:  Re  Macpherson  and  Toronto,  16  P.  '    230. 

Using  DeposltloiiB  In  Another  Action. — Tbe  Court  has  no  power  UBing 
to  make  an  order  authorizing  the  use  in  a  future  action  of  evidence  f^  another' 
taken  In  a  pending  action:  Brdman  t.  Walkerton,  14  P.  R.  467.  action. 

The  depositions  of  a  deceased  person  taken  as  a  witness  in  a  former 
Eult  were  allowed  to  be  read,  tbe  parties  being  In  effect  the  same,  the 
adverse  party  having  had  the  opportunity  to  cross-examine,  and  the 
two  actions  substantially  involving  the  same  questions:  Erdman  v. 
Walkerton,  22  Ont.  693;  20  Ont.  App.  444;  23  S.  C.  R.  252.  Depositions 
of  a  witness  taken  In  another  judicial  proceeding  in  which  the  adverse 
party  had  power  to  cross-examine,  may  be  admitted  on  proof  that  the 
witness  after  diligent  search  cannot  be  found :  Cuff  v.  Frazce  Storage. 
14  0.  L.  R.  263. 

As  to  using  depositions  taken  at  a  previous  trial  in  tbe  same  action: 
see  Monro  v.  Toronto  Ry.  Co.,  9  O.  L.  R.  299. 


272.  Service  of  a  notice  to  produce  may,  in  the  absence  Evsa. 
of  an  admission  of  service,  be  proved  by  an  affidavit  of  <>' 
the  solicitor  in  the  cause,  or  his  clerk.    C.R.  487. 

See  Eng.  Rule  (1883)  378. 

Notice  to  produce  given  for  one  trial  will  be  good  for  a  new  trial 
if  one  Is  ordered:  Hope  v.  Bcadon,  1851,  21  h.  J.  Q.  B.  25. 

As  to  the  reason  and  necessity  for  giving  notice  to  produce  at  the 
trial:  see  notes  to  Rule  351. 


service 

notice 

to  produce. 


273.  A  subpoena  may  be  issued  at  any  time  in  blank  subpoen*. 
and  may  be  completed  by  the  solicitor  or  party,  and  any 
number  of  names  may  be  inserted  in  one  subpoena.  C.R. 
478,  amended. 
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BUIiEB  OP  OOUBT. 

A  lubpffina  should  be  Issued  from  the  olIliM  where  the  orocerfin^ 
were  commenced:  Rule  762.  F.uveeainjs 

Though  a  subpffiua  be  Issued  from  the  wrong  oOce  yet  If  ssrvnrt 
and  conduct  money  paid,  the  witness  should  attend  and  then  raise  .» 
objections  he  may  have  to  the  regularity  ot  the  subpcena:  Bvvl  v  Bm 
of  Hamillon,  3  0.  W.  N.  336.  *""' 

Formerly  It  was  necessary  when  serving  a  subpcrna  to  exhlliit  tl„. 
original:  Woo.,  v.  Fa.er.  10  O.  L.  R.  643:  but  that  Is  nccessa  '„^. 
only  In  case  It  Is  demanded:  see  ifulc  203. 

A  witness  cannot  have  a  subptena  set  aside,  merely  because  he 

swears  he  can  give  no  relevant  evidence:  but  It  It  Is  shewn  that  tbe 

subptena  was  not  Issued  boni  fide  and  that  the  witness  can  give  nj 

relevant  evidence,  It  may  be  set  aside:  Rex  v.  floincs,  1909,  1  K.  B.  2is 

Where  a  person  regulred  as  a  witness  Is  undergoing  Imprisonment 

or  a  crime  In  the  Province,  It  Is  necessary  to  move  for  an  order  ?o 

the  governor  ot  the  prison  to  produce  the  prisoner  In  Court  at  tht 

trial:  see  form  ot  order,  Seton,  5th  ed.,  89.     Such  an  order,  however 

will  not  be  Issued  when  the  time  for  trial  Is  uncertain,  until  the  case  \i 

on  the  paper  tor  trial:  Jenk,  v.  Ditton.  76  L.  T.  691,  and  see  Bate  23ii 

A  subpcena  dated  before  the  time  when  the  party  Issuing  thf  same 

was  entitled  to  examine  the  witness  subpcenaed  was  held  to  bo  Irrenu- 

lar:  McMurray  v.  Orond  Trun*  Ry.,  3  Ch.  Ch.  130. 

.  274.— (1)  No  subpcena  for  the  production  of  an  orig- 
inal record,  or  of  an  original  document  from  any  rcistrv 
office,  shall  be  issued,  but  an  order  for  its  production  or 
transmission  may  be  made  which  shall  be  obeyed  bv  the 
officer  in  whose  custody  it  is. 

(2)  Except  in  special  circumstances  requiring  or  justi- 
fymg  the  production  of  the  original,  no  such  order  sliall 
be  made  where  the  document  may  be  proved  by  a  certi- 
hed  copy.  Any  officer  required  to  produce  i.  iooum«it 
shall  be  entitled  to  be  paid  ordinary  witness  ices.  C.R. 
47!),  amended. 

The  application  tor  the  order  may  be  made  to  the  Master  In  Cham- 
bers, or  other  ofBcer  exercising  the  like  jurisdiction  In  Chambers 
The  application  should  be  supported  by  an  affidavit  showing  lb" 
necessitj-  ,„,  producing  the  original,  and  that  the  production  o(  a 
certified  copy  will  not  be  sufficient. 

The  Rule  applies  to  records  of  the  Court,  and  memorials  In  the 

offices  of  Registrars  of  Deeds;    an  assignment  of  a  sauattor's  rlgtt 

V.i^,     .,.  °"°  ^""^^  Department  was  held  not  to  be  a  record 

within  the  meaning  of  the  Rule:  McOuire  v.  fmeath.  2  U.  C.  L.  J.    84. 

Original  papers  filed  In  Court  should  not  he  sent  away  to  l.e  iiseU 
in  evidence  at  a  trial,  unless  it  Is  shown  that  the  production  ot  the 
"  1,.°/ t  '^  "^SS"""'".  and  the  party  applying  to  have  them  trans- 
mitted has  some  right  In  them;  or  the  Interests  of  public  Justice 
require  their  transmission :  Oat/tior  v.  Siolt,  24  II.  C  Q  D  ISO-  and 
by  a  ri.gulatlon  of  the  Court,  dated  16  Feb.,  1905.  directions  are  gives 
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to  office  ->  of  the  Court  that.  "  subject  to  Rule  33£  (now  Rule  396  (2).)  BnU  274. 
In  case  ^.'slQftls  are  required  instead  of  examined  or  certified  copies 
of  affidavits,  papers,  and  documents  on  file  or  of  record  In  the  Court, 
each  orlflnalB  shall  not  be  taken  away  from  the  Court  by  any  offlcer 
under  a  subpoena,  unless  authorized  so  to  do  by  a  Judge's  order  In  that 
behalf." 

Where  original  documents  are  produced  in  evidence  under  r  nub- 
pcena  by  any  public  officer,  the  originals  are  not  to  be  Ipft  In  Court, 
but  copies  thereof,  or  of  so  much  as  may  be  necessary,  certified  by 
the  officer,  are  to  be  put  In:  see  The  Evidence  Avt  (R.  S.  O.  c.  76). 
8.  48  (1);  except  where  the  genuineness  of  the  document  produc 'J  Is 
In  question:  see  /&.,  &.  48  (2). 

In  an  action  for  malicious  arrest,  the  production  of  an  examined  in  action  (or 
copy  of  the  affidavit  on  which  the  arrest  was  made,  and  shown  to  ^rVeii*^"' 
have  been  used  in  the  cause.  Is  sufficient  primA  facie  proof  of  i^uch 
affidavit,  and  that  It  was  made  by  the  defendant:  Spafford  v.  Buchanan, 
3  0.  S.  391;  ^7Uson  v.  Thorpe,  18  U.  C.  Q.  B.  443.  But  In  an  action 
for  malicious  prosecution,  the  production  of  the  original  indictment 
indorsed  "no  b::i"  Is  not  sufficient  proof  of  its  termination;  a  record 
most  be  drawn  up,  and  an  examined  copy  produced:  Hewitt  v.  Cane, 
26  Ont  133;  Rig.  v.  ivy,  24  C.  P.  78;  McCann  v.  Pwneveau,  10  Ont.  573, 
and  see  Ounn  v.  Cox.  3  S.  C.  R.  296;  Henry  v.  Little,  11  U.  C.  Q.  B.  296; 
Aston  V.  Wright,  13  P.  R.  14;  but  see  O'Hara  t.  Dougherty,  25  Ont.  347. 
A.  conviction  returned  to  the  Sessions  and  filed  by  the  Clerk  of  the 
Peace  becomes  a  record,  and  may  be  proved  by  a  certified  copy: 
Graham  v.  McArthur,  25  U.  C.  Q.  B.  478. 

So  also  the  books,  Indictments  and  records  of  the  Court  of  General  indlotmentB 
Sessions  of  the  Peece.  in  the  hands  of  the  Clerk  of  the  Peace,  are  "J^^smi. 
public  documents,  and  any  person  affected  by  them  is  entitled  to  a 
copy  of  a  record  ot  acquittal  without  the  flat  of  the  Attorney-General; 
see  sec.  132  supra;  Hex  v.  Scully,  2  O.  L.  R.  315;  4  O.  L.  R.  394. 

Any  public  document  filed  in  a  public  office  of  the  government  may  PubUo 
be  proved  by  a  certified  copy:  McLean  v.  McDotcell,  1  U.  C.  Q.  B.  13;  documenu. 
The  Evidence  Act  (R.  S.  O.  c.  76),  s.  26,  but  see  Langtry  v.  umoulir,. 
7  Ont  499.  As  to  proof  of  orders  of  the  Lleutenant-Gcvernor  In 
Council:  soe  The  Evidence  Act,  b.  23;  and  as  to  orders  of  the  Governor- 
General  In  Council,  lb.,  a.  22;  registered  instruments  may  be  proved  by 
certified  copies.  lb.,  ss.  45-49.  Certified  copies  of  registered  memorials 
are  sufficient  evidence  of  such  memorials:  Lynch  v.  O'Hara,  6  C.  P.  259; 
but  a  memorial  ts  not  always  sufficient  proof  of  the  deed  to  which  It 
relates:  Gough  v.  McBride,  10  C.  P.  166;  Anslcy  v.  Brvo,  14  C.  P.  ^71; 
for  the  cases  In  which  the  memorial  proves  the  deed,  see  The  Xcwlors 
A  Purchasers  Act  (R.  S.  O.  c.  122),  s.  2  (6),  and  (c);  Ke  Higgins,  17 
Gr.  303. 

As  to  proof  of  wills:   see  The  Evidence  Act,  as.  42-44;   where  the  Willi, 
probate  is  admissible  as  eviderice  under  this  statute.  It  Is  evidence  of 
the  testator's  death,  as  well  as  of  the  will:  Davis  v.  Van  Norman,  30 
U.  C.  Q.  B.  437. 

A  Crown  patent  must  be  proved  by  the  production  of  the  original,  P»tenu. 
or  an  exemplification  thereof:  Reid  v.  Banks,  10  C.  P.  202;  McColtum 
V.  Davis.  8  U.  C.  Q.  B.  IHO;  a  certlQed  copy  is  not  sufficient:  Prince 
V.  McLean.  17  U.  C.  Q.  B.  463.    Under  The  Quieting  Titles  Act,  certified 
copies  of  patents  are,  however,  received. 


2 


742 


Bull!  278. 

376. 
By-UwB. 

dutcs   tfcun 


Callinc 
oppoiiio 
party. 


C 
? 


Bench 
wirranta. 


HULB8  or  COURT. 

c.  192),  ..  258;  KoblHson  v.  aregori/,  1905,  1  K.  B.  634. 
A  sealed  packet  deposited  wltli  a  banker  la  tint  n^^„,  > 

™ "»» "t-"  "r-T,"  T- "'™- «"  "i""  am  'k  °B  aT"; 

L.  r.  It,;,,  and  scmiU:  the  Court  may  In  a  proper  cauL  dlr^nt  ,h 
to  be  broken  and  the  content,  divulged:  huf"  r^raservant  cL? 
on  a  subpana  tfucc.  (ecum  be  compelled  to  produce  the  hT, 
hiB  master  without  the  latter's  cin  ent.l   ,t  lies  on  ?h    ""' °' 
demanding  production  to  show  that  the' '^L.tr  asllnts    ther,  I""" 

276.  Where  a  party  desires  to  call  an  opposite  partv 
as  a  Witness  at  the  trial,  if  he  is  within  the  jurisdiction 
he  may  either  subpccna  such  party,  or  give  him  or  his 
solicitor  at  least  five  days'  notice  of  the  intention  to 
e.xamine  hrni  as  a  witness  in  the  cause,  paying  at  the 
same  time  the  amount  proper  for  conduct  monev;  and  if 
such  party  does  not  attend  on  such  notice  or  subpn.na 
judgment  may  be  pronounced  against  him,  or  the  trial 
ot  the  action  may  be  postponed.    C.R.  481,  amended. 

"  At  least  live  days  "  means  five  clear  days-  «iili'  l7t  f  •)!  •  si.nH.v. 
and  other  holidays  are  excluded:  see  «l,e  172:  " 

0  be  given  five  clear  days  before  the  commencement  of  the  sltttaB 
U^^perhaps,  therefore,  may  be  suBclent  if  Bve  clear  days  e^se  "  ?o?e 

and'^whe^rp",  mf  T"'."'  '"  "  "'"■"'  "^'^'""-  "'""■'  '"^  Jurisdiction. 

compel  him  to  attend  as  a  witness  on  notice,  but  must  take  his  evl- 

V  "L//iTu  c  o  pT/"'^""  '•  ^'-'"■''  ">  "•  "■  «■  B-  639:  t;,1 
V.  Wilkt3.  IS  U.  C.  Q.  B.  45:  Scflon  v.  Luniy.  4  Chy.  Ch.  33. 

see  aamT'^lr'"?/^,''^'"''''  "'^  »""'  "'""'='  "'°"<^''  '^  "«-»w: 
see  nam  v,  hastier,  24  U.  C.  Q.  B.  357 

276.  Upon  proof  to  the  satisfaction  of  the  presiding 
Judge  ot  the  service  of  a  subpoena  upon  any  witness 
Who  tails  to  attend  or  to  remain  in  attendance  in  accord- 
ance with  the  requirements  of  a  subpoena,  and  that  a 
sufficient  sum  for  his  fees  as  a  witness  had  been  dulv 
paid  or  tendered  to  him,  and  that  the  presence  of  Mioii 
witness  IS  material  to  the  ends  of  justice,  the  Jnd?e  mav 
t  i^  ^^rrant,  directed  to  any  sheriff  or  other  oiBcer 
ot  tlie  Court,  or  to  any  constable,  cause  such  witness  to 
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be  apprehended  anywhere  within  Ontario,  and  to  be ""'  •"• 
forthwith  brought  before  the  Court  and  detained  in 
custody  as  the  presiding  Judge  may  order,  until  his  pres- 
ence as  such  witness  is  no  longer  required,  or,  in  the 
discretion  of  the  Judge,  he  may  be  released  on  a  recog- 
nizance (with  or  without  sureties)  conditioned  for  his 
appearance  to  give  evidence.    C.B.  482. 

For  Form  of  Warrant:  see  No.  59;  H.  ft  L.  Forma,  No.  706. 

277.  Where  the  testimony  of  a  person  who  is  residing  witii..i.. 
out  of  Ontario  is  required  and  for  any  reason  an  order  °°  ° 
under  Rule  271  is  not  sufficient  the  Court  may  order  the 
issue  of  a  commission  for  the  examination  of  such  per- 
son.  C.E.  499.    Amended. 

C.  R.  499  expresaly  enabled  a  Maater  or  Referee  to  order  the  issue 
of  a  commission  In  proceeding:6  pending  before  tbem;  but  although 
that  Is  omitted  In  this  Hule.  it  does  not  appear  to  deprive  those  olllcers 
of  that  power;  see  Itule  411 ;  Brooka  v.  Oeorgian  Bay,  etc.,  Co..  16  P. 
R.  311. 

This  Rule  provides  for  the  Issue  of  a  commission  oi  ly  in  the  case 
of  a  "  person  who  is  residing  out  of  Ontario,"  which  will  include  any 
party,  as  well  as  a  stranger  to  the  action. 

In  the  case  of  the  examination  de  6ene  esse  of  aged  or  infirm  per- 
sons resident  within  Ontario,  or  of  persons  about  to  withdraw  there- 
from, Bule  271  wlU  now  be  applicable.  Under  it  an  order  will  be  all 
that  is  necessary,  without  the  Issue  of  any  commission. 

A  former  Con.  Rule  586  provided  that  the  commission  should  be 
Issued  "  in  case  the  Court  or  Judge  is  satisfied  that  such  commission 
Is  applied  for  in  good  faith  and  not  for  purposes  of  delay."  These 
words  have  doubtless  been  omitted  as  unnecessary  and  the  Court  or 
Judge  will  still  rcguire  to  be  satisfied,  as  formerly,  of  the  propriety 
of  granting  the  order;  see  Berdan  v.  Greenwood.  20  Ch.  D.  764  n',  46 
L.  T.  524;  ReBoyse,  Crotton  v.  Ciofton.  20  Ch.  D.  760;  Langcn  v.  Tate. 
24  Ch.  D.  528. 

Discretion  of  Conrt  »s  to  Granting  Commissions  to  take  Discretion. 
IMdnoo.— There  is  no  hard  and  fast  rule  as  to  granting,  or  refus- 
ing, a  foreign  commission.  It  is  not  granted  as  of  course:  Price  v. 
Bmlcy.  6  P.  R.  266;  Vivian  v.  ifilcdfll.  13  C.  L.  J.  198;  Berrinn  v. 
Oreenwood;  Re  Boyae,  Crofton  v.  Crofton,  supra;  Coch  v.  .lUcocle. 
21  Q.  B.  D.  1,  178  (overruling  Kemp  v.  Tennant,  2  T.  L.  R.  304).  It  is 
a  matter  of  judicial  discretion:  Kills  v.  Mills.  12  P.  R.  473;  Coch  v. 
■lUcork.  21  Q.  B.  D.  I.  178:  SCO  also  Re  Imperial  Land  Co.  :tl  Marartlhs. 
W.  N.  1S77.  236;  37  I..  T.  nSS;  Kldd  v.  Perry.  14  P.  R.  364;  an  order 
was  refused  where  It  would  cause  delay,  and  the  applicant  had  been 
dilatory  in  trying  to  obtain  it:  Btewart  v.  Gladstone.  7  Ch.  D.  394; 
Tnii„ia>we  ColonlziMon  Hoiil.  V.  Eiians.  7  C.  L.  T.  16;  and  It  was  said 
that  a  commission  should  never  Issue  unless  It  appears  that  the  evi- 
dence sought  by  It  would  be  available  upon  some  Issue  In  the  action: 
per  Rlddell,  J.,  in  Hames.  (Hbson  Co.  v.  Bawes.  3  0.  W.  N.  p.  312.    So, 
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where  the  Court  wu  not  utliled  on  the  Buterlali  ><ld..^H    .k 
evidence  wa.  material;  L«n,en  v.  J»l,.  24  Ch   D   522     s™»!'      ','  "" 
10  P.  R.  631;  J/orroto  v.  UcDougM.  16  P   R    129    rir^M  /.""'* 
CMiMfto,,  etc..  V,  *oiM«on   50    W   H   noi-  .■/  I        ""'"""°' 
another  aalon  pending  In  V.  LT^  eoun  «  for  Th."'  ""•  "• 

where  the  evidence  Von,ht   though  male?!,?  ^Ild  h "'"'f "  '"  "  '^ 
tlve:  fi»r«o»n  v.  £»r„™;  jgM  2  Ch  811  '     """'  "*  """^  "'•"'»"■ 

D  "A  "ereu  \'  f"'!!.'  ''"•'«'-*^'"""'«««.  referred  to  In  27  w  H 
a  commission  Is  granted  or  refused  I.  always  a  m.t^^r„,  ""' 

Hi.'.t^^ss;^«nd^^ZnTr,;rir'njrr3r^''"^ 
ren^  i.Tt  tHo  ^o;  Tz'ti^r  /„uTi  T'TRirhTr 

discretion  Of  the  Court  or  Judge  will  norr^lly  i«  ,„^„, 'li""',  J' 
In  Ke  Boit.e.  Cro/tan  v.  Cro/fon,  20  Ch.  D    760   It  wa«  hM  ,h., 

•Yuere  toe  Lourt  thought  the  witness  should  be  «iibiecfj.ii  tn  .  .t.i  . 
cros»*xamlnatlon  on  part  of  a  claim  In  which  Lw^inLealed^d 
he  French  practice  wa.  to  have  the  e.amlnaUon  X  p  ace  thrZS 

Is^s^drn/ahrn  H  ?  ""'""'  ''°'  **  '"■"■'  •"■  commission  where  he 
t.gyptienne  V.  LuUcher.  28  W.  R.  133;  41  L.  T  468-  W  N  1879  1S3- 
Coc*  V.  Xllcoc*.  21  Q.  B,  D.  1,  178;  see  Price  v.  bZ'v.AS,.       ' 

uZMll,r.ir;  '"'.  P"«°°  to  "^  examined  abroad  Is  the  party 
cumsneet  L  ,  v.'  ""  "°'»"«'"=».   ">e  Court  will   be  more  clr 

wZess  iwm.°."°J,*°^„"''  °'"''"  '"="  '"  ">e  ""e  of  an  ordinary 
witness.  afi!!»  v.  Uim,  12  P.  R.  473;  Light  V  AnticoaH  58  I  T  -<■ 
Pnce  V.  Boifcv,  6  P.  R.  256;  Eiaa  v.  Pcr^suprT 

In  a*n  a'rtli;!,'?  ^i?'"™"'"'  ">  '»"■«  ""  "wn  evidence  by  comml.sfon 
«B°  evlden..  nf  .T  "'"='"•  "  ^'"^  considered  that  the  plain- 
tins  evidence  ought  to  be  given  before  the  jury,  the  main  Question 
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belns  one  of  damagei  depending  upon  the  plaintiff's  teitlmony:  Keiley  biii*  stt 
V.  Waklcv.  9  T.  L.  P.  571. 

There  Is  howevor  a  difference  between  the  case  of  a  foreign  plaln- 
tur.  and  a  foreign  defendant,  asking  to  be  examined  on  comniliislon  In 
hU  own  country,  the  Court  will  not  regard  a  defendant's  case  with 
the  same  strfctness  aa  the  case  of  a  plaintiff  who  has  chosen  his 
ovD  forum:  Rosa  v.  Woodforit,  1894,  1  Ch.  38;  70  L.  T.  22;  Hartmont 
V.  Dal!/.  12  T.  L.  R.  170;  Emanuel  v.  SoUykoff,  8  T.  L.  R,  331.  PrimA 
facie  a  defendant  resident  abroad  Is  entitled  to  the  romrotsslon:  Nno 
V.  Bum$.  48  W.  R.  182;  71  L.  T.  6«1;  11  T.  L.  R.  53;  but  greater  strict- 
Dees  may  be  observed  In  the  case  of  a  defendant  who  had  left  Ontario 
after  the  action  was  commenced:  Fcrguton  v.  MiUivan,  11  O.  I*  U.  :jr.,  A 
defendant's  application  was  refused  where  the  matters  in  question 
were  complicated  accounts  arising  out  of  transactions  between  plain- 
tiff and  defendant,  when  both  were  residing  in  Ontario,  and  the  ex- 
pense of  executing  a  commission  would  exceed  the  costs  of  a  defen- 
dant's coming  from  England,  and  hU  only  reason  for  not  coming  was 
engagements  In  England,  and  want  of  time  and  money:  Porter  v. 
Bo%lton,  15  P.  R.  318;  but  see  Ferguson  v.  MilUcan,  aupra. 

The  plaintiff,  where  there  wa«  a  counter-claim,  was  viewed  as  a 
defendant  so  far  as  the  counterclaim  was  concerned,  and  a  commis- 
sion to  take  his  evidence  on  the  counter-claim  was  granted:  Levi  v, 
Edwarda.  5  O.  W.  R.  ?3. 

A  commission  to  examine  as  a  witness  a  person  who  has  absconded  Evidence  of 
from  the  Province,   will  not  be  refused  on  the  ground   that  he   is  *  *'*""" 
alleged  not  to  be  a  credible  witness,  and  that  his  cross-examination  rwdibiiity 
in  open  Court  is  desired:  Xordheimer  v.  Mc^iUop,  10  P.  R.  246.    The '■  impwched. 
proper  course  In  order  to  impeach  his  veracity  Is  to  call  witnesses  at 
the  trial  for  that  purpose:  lb. 

The  fact  that  the  witness  was  a  co-defendant  with  the  party  apply- 
ing was  considered  no  obstacle  to  the  granting  of  a  commission: 
Wilson  V.  McDonald.  13  P.  R.  6. 

In  The  M.  Moxham.  1  P.  D.  115,  a  commission  to  take  evidence  Expert 
In  Spain  as  to  the  law  of  Spain,  was  refused,  as  it  was  not  shewn  evidenca. 
that  competent  Spanish  advocates  could  not  attend  the  trial  without 
difficulty,  and  In  the  opinion  of  the  Judge  it  would,  under  the  cir- 
cumstances, be  more  satisfactory  to  have  the  witnesses  examined  in 
Court.  See  also  Ruaaell  v.  0.  W.  R.  Co..  3  U.  C.  L.  J.  116,  and  Atty.- 
Gen.  V.  Gooderham.  10  P.  R.  259;  where  the  object  was  merely  to 
obtain  scientific,  or  expert  testimony:  but  see  The  Edison  Co  v.  Hough. 
98  L.  T.  Jour.  374. 

Motion. — A  motion  for  a  commission  la  usually  to  be  made  after  When 
Issue  joined:  Smith  v.  Orecij.  10  P.  R.  531;  but  it  Is  not  essential  that  motion  to 
the  action  be  technically  at  Issue.    The  motion  may  be  made  whenever    ^  "* 
It  can  be  shown  that  some  Issue  is  raised  on  the  pleadings  which  must 
be  tried  in  the  action:  Smith  v.  Greey.  11  P.  R.  38. 

For  form  of  order:  see  No.  73,  and  for  form  of  a  commission.  No. 
60,    See  H.  ft  L.  Forms,  Nos.  777,  779. 

The  latter  forms  are  those  given  in  C.RR..  and  contain  some  clauses 
whlcih  are  not  now  needed. 

Evldeaoe  on  BCotion.— Tn  case  of  an  application   for  a  commls-  Gvider'^e 
slon.  before  issue  joined,  the  nature  of  the  evidence  expected  from  ttereon. 


746 


>aU  177. 


c 


BULla  OF  OOUBT. 

the  wltnni  mu>t  be  khtwii.  that  the  Court  ma;  im  wtaetlwr  It  !■ 
llkily  to  be  material  and  nrei>»i«ry:  .tforrou'  v.  M,it>oujnU  hi  1'  H 
IL'tf.  explaining  amith  v.  Orffy,  10  P.  H.  631.  ' 

The  aOdarlt  on  whicb  the  application  la  baMid.  efen  after  li,u. 
Joined,  .hould  atate  that  the  .Itneaaea  prop.»d  to  be  ...mlnrd  Ir 
material  and  neceaaar;:  Kiii  v.  Ptrry.  u  p.  H.  3e4.  An  alBdaUt  of 
the  plaintin  Itallng  that  the  wltneaaea  to  be  ciamined  were  n,c™,ar, 
tor  the  pialntlK  on  the  trial,  and  that  he  waa  advl.ed  and  v«ll, 
believed  that  he  could  not  safely  proceed  to  trial  without  th.lr  iv 
dence,  waa  held  to  be  prtmd  /ado  sufflclent:  Hobint  v.  Emttre  Pri«(l», 
^0-.  .14  P,  R.  488, 

The  peraonal  affldavit  of  the  party  applyini  may  not  be  centlal 
in  aupport  of  the  motion  for  a  commiaslon,  but  cogent  reaions  mux 
be  given,  by  tome  one  who  can  apeak  with  knowledge,  why  an  apuU 
cant  who  >eek<  to  have  hli  own  evidence  taken  In  that  way  rannol 
attend  In  person:  Ktdi  v.  Perry.  14  P.  R.  364. 

Under  the  English  practice  It  Is  a  recognliod,  though  not  an  abw- 
lutely  rigid  rule,  to  give  in  the  affidavit  the  name  of  at  least  one  o( 
the  witnesses  proposed  to  be  examined,  and  the  excuse  tor  not  dolns 
so.  that  the  witness  might  be  spirited  away,  waa  held  untenable 
Hoxcari  v.  flalmi  ,(  Co..  11  T.  L.  R.  451. 

Where  defendants  contended  that  the  evidence  expected  from  the 
witnesse.  waa  unnecessary  by  reason  of  implied  admissions  In  the 
pleadings.  It  was  held,  that  it  was  for  the  defendants  to  make  the 
evidence  unquestionably  unnecessary  either  by  amending  their  plead 
Ings  so  as  to  expressly  make  the  admission,  or  by  undertaking  to  do 
so  at  the  trial:  Robins  v.  Empire,  jupro. 

In  Ehrmann  v.  Ehrmann.  1896.  2  Ch.  611.  It  waa  said  that  a  com- 
mission  or  letters  ot  request  tor  toe  examination  of  a  witness  abroaj 
ought  not  to  be  Issued,  unless  the  evidence  which  It  is  proposed  to 
obtain  Is  evidence  directly  material  to  an  Issue  In  the  cause,  and  not 
merely  evidence  which  may  be  Incidentally  uesful  In  corroboration 
of  other  evidence. 

Where  the  application  is  to  examine  a  witness  who  Is  travdllsg. 
it  should  be  shewn  that  he  will  remain  at  the  place  to  which  the 
commission  Is  directed,  a  sumdent  time  to  allow  of  Its  due  execu- 
tion: Singer  v.  Wmiama  ilanutacturing  Co..  8  P.  H,  483. 

(trdar.— A  commission  Issues  only  pursuant  to  the  order,  and 
should  follow  the  order;  where,  therefore,  an  order  provided  tor  exam 
ination  of  one  witness  M..  vlvi  voce,  and  others  upon  Interrogalori.. 
It  was  held  that  the  commission  could  not  Issue  to  examine  M.  onl> 
without  amending  the  order:  Smith  v.  Babcocic,  8  P.  R.  175. 

An  object  i  to  a  witness  afflrming  instead  of  taking  an  oalb.  on 
a  commlssiou.  „ught  to  be  taken  at  the  time  of  his  appearing  beturp 
the  commissioner:  Itlckanin  v.  Hough.  30  W.  R.  676;  61  L.  J.  Q.  B.  361. 

In  the  discretion  of  the  Court  or  Judge,  terms  may  be  Imposed  en 
granting  an  order  for  a  commission,  e.g..  that  the  plaintiff  give  security 
for  defendant's  coats  of  the  execution  of  th<-  rommlsslon  and  undw 
take  to  speed  the  proceedings  and  not  delay  the  trial:  Ko6i«i  v 
tmyiir,.  p.  Co..  supra:  Uulrman  v.  Bank  o/  Uonlreal,  16  P.  R.  159: 
aheppard  v.  Daibiac.  80  L  T.  Jour.  26;  30  Sol.  Jour  46;  that  no 
greater   costs   be   taxable   than    II   the    witness   had   been   subprenaed 
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wltblB  the  jurisdiction:  Watt  v.  Hot'knv,  &  O.  W.  R.  92,  170;  or  that  BkI*  ITT. 
the  i!xpenae  ot  the  commUilon  bft  bornu  by  the  applicant,  and  tbat  tb*" 
examination  b«  upon  Interrofatorka:  Toronto  Inauatrial,  etc.,  t. 
Houifon,  5  O.  W.  H.  349;  or  tbat  a  auoi  be  paid  by  ibe  applicant  to'tbe 
oppuite  party  on  account  o(  tbe  expcnoe;  yergu$on  \.  MiUivan,  11  O 
L.  R.  36. 

Terms  a»  to  reading  the  depoHltluiiit  at  the  trlul  were  Imponed. 
where  the  plaintiff  applied  to  examine  himself  by  commlsalon:  Nadin 
V.  Batattt.  20  Cb.  D.  21. 

CommlHlons  may  provide  for  the  examination  ot  unnamed  per- 
KODi  at  a  particular  place:  .Vadlfi  v.  Baaat:tt.  25  Ch.  D.  21;  Armour  v. 
Walktr,  23  Ch.  D,  676. 

Books  and  documents  produced  In  an  action  may  be  sent  out  of 
tbe  Jurisdiction,  for  the  purpose  of  examining  wltntsses  on  a  foreign 
commission;  but  documents  produced  In  another  action  which  is  aub 
jS(/(cf  will  not  be  sent  away;  Vtarkr  v.  Union  {Vhabot'a  Vaav),  10  P. 
R.  '.13;  Chaplin  v.  Puttivk,  infra. 

An  order  may  be  made  tbat  the  subject  matter  of  the  action  shall 
tM  sent  out  of  the  jurisdiction  for  the  purpose  of  Identlflcatlon  by  the 
wltneBBCB:  CAapJi«  v.  Puttick.  1898.  2  Q.  B.  160;  "8  L.  T.  410;  not 
approving  of  Leader  v.  Hmythe,  8  T.  L.  R.  612,  la  which  the  Court 
refused  to  order  a  brooch  to  be  sent  abroad  [or  Identification. 

Where  a  witness  previously  examined  by  commission  stated  that 
he  bad  further  evidence  to  give,  to  explain  or  correct  bis  former  evi- 
dence, A  re-examlnatloi  was  allowed  under  a  new  commission.  The 
witness  in  such  a  case  should  be  considered  the  witness  of  the  party 
applying  to  re-examine  him:  itogera  v.  Manning,  8  P.  R.  2. 

Letters  Rogatory. — In  aid  of  a  commission,  where  the  assistance 
of  a  foreign  Court  Is  necessary  in  order  to  compel  the  attendance  of 
a  party  for  examination  for  discovery,  or  of  a  witness  before  the 
commissioner,  letters  rogatory  may  be  ordered  to  Issue.  For  form  of 
letters  rogatory:  see  H.  ft  L.  Forms  No.  781.  The  letters  are  directed 
to  a  foreign  Court  within  whose  jurisdiction  a  witness  whose  evidence 
is  desired  is  resident,  requesting  the  aid  of  that  Court  in  procuring 
such  evidence.  Such  letters  ore  necessary  where  a  witness  will  not 
attend  voluntarily  for  examination,  it  will  be  seen  that  they  conclude 
with  the  statement  "  and  we  shall  be  ready  and  willing  to  do  the  same 
by  you  in  a  similar  case  when  r  quired."  Express  provision  is  made 
for  thus  aiding  British  Courts  In  other  Jurisdictions:  see  The  Canada 
Fvidvnvr  Act  (H.  S.  C.  c.  14o,  s.  41);  and  Ne  Kirchoffer  v.  Imperial 
Lorn  tf  Inivstmrnt  Co.,  7  O.  L.  R.  29r>;  and  see  Imp.  Stat.  48  &  49  Vict, 
c.  74;  in  Dom.  Stats.  1886;  Ex  p.  timith,  2  Cart.  330;  Ite  Wethcrell.  '! 
Cart.  315;  and  express  provl&lon  for  aiding  any  foreign  Court  is  madi' 
hy  The  Evidence  Act  (R.  S.  O.  c.  76),  B..50. 

As  to  taking  evidence  In  Ontario  for  use  In  a  foreign  Court:  see 
Re  WethcreU.  4  Ont.  713,  and  statutes  above  referred  to:  Re  Kirk- 
choffer  v.  Imperial  Loan  d  Inveatment  Co.,  supra. 

Orders  for  letters  rogatory  to  a  foreign  Court  are  not  granted 
unless  absolutely  necessary  for  the  purposes  of  justice;  Ehrmann  v. 
Ehrmann.  1896,  2  Ch.  611;  75  L.  T.  37. 

laterroBKtorlea.— Where  the  evidence  is  to  be  taken  on  interro- 
gatories, the  applicant  frames  his  interrogatories  at  the  risk  of  the 
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.vld.ii«  taken  Mot  r.]«!t«l  In  ,hoi.  „,  In  p.rti   th«  li«i,r  i, 

purpoM:  loroBlo  Induilmi,  clc.  v.  Jfaulaii,  g  o.  1,,  R   °i; 

».tiirm  tt  C.»»lMj.«.-Wb.r.   the  time   lor  tb.  reii„„     , 
.oian>l„i„n  w„  „,e„ded  to  .  crt.ln  d.,.  .nd  on  ,h..  Z\lJ 

the  time,  the  necemry  drUr  occuloned  by  lu  tr«n.nil..lon  .lu  »  . 
render  It  IrreKT.r:  Corll.,  ,.  Barlln,,  t  P  B  5«0 

Bco  UorllB,  V.  OorlUB,  t  p.  a.  381.  (or  Irreiul.rllle,  *l,ici,  ,  , 
held  not  to  lnv.lld.te  the  proceeding,  under  .  coJ.inl.,l„„  ""' 

OxalBs  OoKKleeloB.— 8c«  Rule  289. 

OoMaduiou  n  a  BoforMo*.— 

.r.'^l;?h*'"'l"\°''  ^""^^  ■""  ■""*'  ""HMM.  to  be  examined  iKifor, 
any  other  Ma.  or,  or  Examiner,  of  tb.  Court,  without  the  cobk" 
or  the  parties:  He  fn.i'v,  aidieU  v,  ('oicy,  1  Chy.  Ch.  198. 

encru'ox'S;;;!;"""'"  '•  """■ '  '='"•  "•  "=■ «"-' «'-«"  "■•  «'« 

n,l.rf!!r!  °"  """'""°°  '»  '»•<'•  '"  fs  Master,  or  Referee,  for  a  com 
ml..lon  to  oro,«„mlne  a  plaintiff  re.ldent  abroad,  on  an  amZt 
flied  by  him  In  .upport  of  hi.  account,  the  Maater.  or  Referee   c„„ 

mutlZ''lZ^  "'""■  ?'  """■'•'■"'■  ""•  '  "n--"'"-!"-  should.  m.,„,i. 
Z  ?  I?  .;  "■''''  "  '°"'  ■*•  ""^  '°™  "'  order  aa  given  In 
the  Appendix.     See  Form  No.  120:  H.  «  L.  Forms.  No.  777 

See  alH  note,  to  «alc  411. 

•onT?"  b'^i-'t"  »'  ?,°V'  "'"""»"•'»■■:  »«"  Bomlnion.  e(c.  v.  .svi„. 
««l'e  C67.  '•  ■"<'"«'°'T  »'<■""•  18  P.  R.  141,  In  note  to 

278,  If  a  party  for  whose  examiimtion  an  onior  has 
been  made  or  a  commission  lias  issued,  refn.ses  to  attemi 
Bt'tore  the  examiner  or  commissioner,  judgment  uiav 
pass  a,gamst  him.    C.B.  .500. 

the*evWeLV°f !.?  °  ;™n"sBlon  to  be  Issued  by  cither  party  lo  take 

"noonent  ,,  ""'"';"'"!  "I"^"  »  P"'"  "bee  evidence  Is  desired  b,  l.l» 
opponent  does  not  attend  for  -examination. 

defendtn"."!'"'!"  '%'"  ,"^"'"1'  "'s  action  may  be  dismissed;  and  It  a 
adduced    .  ^  """■   ""'""hstandlnB  any  evidence  that  may  b, 

ofaimm;  ■'"''™",'  """'  ""^  "'v^n  I-  favour  of  the  plalntllT  as  it  th, 
plaintiffs  cause  of  action  was  admitted:  but  see  Rule  2C1. 

exam'!L'''''"",°J  '"^  """'  ""*'"  '°  *"  ""-oved  by  the  certincate  of  the 
noM?.  „,  .^''  .°.  '"°''"  "'''"'^^.  Including  proof  of  due  service  ot 

notice  Of  the  time  and  place  appointed  for  the  examination. 
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279.  The  notice  of  a  motion  fur  a  cunimiuion  to  take  *^"*' 
evidence  shall  Htate  the  name  and  adUreas  of  the  com-  Hgiu>ai 
miiisioner  proposed.    O.K.  501.  """•"■ 

280. — (1)   Unless  otherwise  directed  the  examination  eimiuuos 
shall  be  upon  oral  questions  to  be  reduced  into  writing  to»«itr« 
and  returned  with  the  commission  and  notice  of  the  oldtrZi" 
execution  of  the  commission  shall  be  given  to  the  oppo-  b.°iiV«%i 
site  party,  if,  within  the  time  prescribed  by  the  order,  he  ;'nd«"'S° 
gives  the  name  and  the  address  of  a  person  resident  """'°'< 
within  two  miles  of  the  place  where  the  commission  is 
to  be  executed,  on  whom  such  notice  may  be  served. 

(2)  If  no  agent  is  named  or  the  name  or  address  given 
proves  to  be  illusory  or  fictitious,  or  if  the  party  so  noti- 
fied fails  to  attend  pursuant  to  the  notice,  the  commis- 
sion may  be  executed  ex  parte.    C.R.  502,  504  and  506. 

Uoder  the  present  Rule,  prima  facie,  the  examination  li  to  be 
wholly  oral,  but  the  order  may  still  provide  for  an  examination  on 
Interrogatories;  see  Rule  281;  and  see  under  the  old  practice,  Watton 
V.  McDvnald.  8  P.  R.  354;  Taylor  Kv.  4»1.  The  Rule  requires  both 
questions  and  answers  to  be  reduced  to  wrltlns  by  the  Commissioner 
or  his  Clerk  and  returned  with  the  commission. 

281.  Where  the  examination  is  to  take  place  upon  writ-  E»minsiioii 
ten  interrogatories,  the  interrogatories  in  chief  shall  be  f'lrtreir 
delivered  to  the  opposite  party  8  days  before  the  issue '"'" 

of  the  commission ;  and  the  cross-interrogatories  shall  be 
delivered  to  the  opposite  party  within  4  days  after  the 
receipt  of  the  interrogatories  in  chief;  and  in  default  of 
cross-interrogatories  being  so  delivered,  the  commission 
mny  be  executed  without  cross-interrogatories.    C.R.  50.'?. 

The  rules  of  evidence  as  to  leading  Questions  at  a  trial  cannot  be 
strictly  applied  tb  Interrogatories  administered  under  a  foreign  com- 
mission In  the  Master's  office:  Lovku-ood  v.  Bew,  10  P.  R.  655. 

It  is  not  proper  to  apply  to  strike  out  Interrogatories  for  Impertin- 
ence, the  proper  course  Is  for  the  witness  to  demur  to  the  Impertinent 
qnestlons:  Williams  v.  Corby,  8  P.  R.  83;  see  Lockwood  v.  Bcw,  10  P. 
R.  65,'),  and  Swabev  v,  Doveu,  ju  L.  J-  Chy.  631;  Toroiilo  Intlualrial. 
eli:  V.  Houston,  9  0.  L.  R.  527. 

282.  The  witnesses  shall  be  examined  on  oath,  affirma-  o.ihot 
tion,  or  otherwise,  in  accordance  with  the  law  of  the  ' 

'■"'iiitry  in  which  the  oomniissinn  is  exciMitpd.    C.R.  ,505. 

283.  Where  a  witness  does  not  understand  the  English  im.rprei.r. 
language  the  commission  shall  be  executed  with  the  aid 


750 


Copipt  of 
dacumentH 
II  evidence. 


DvposiijohK 
nifty  be 
taken  in 
shurlhBiKl, 


Deposition 
how  to  be 
sfgned. 


Return  n 
comniI«gi 
ftnd  uHe 
thereuf  a 


jolninfT  in 
CommlNNJ 
to  «h«re 
coatti. 


RULES  OF  COUBT. 

of  an  interpreter  nominated  by  the  commissioner  and 
sworn  to  mterpret  truly  the  questions  to  be  put  to  tlie 
witness  and  his  answers  thereto,  and  the  examination 
shall  be  taken  in  English.    C.B.  507.  """uuon 

284.  If  a  witness  produces  a  book,  document,  letter 
paper  or  writing,  and  refuses  for  good  cause,  to  be  stated 
m  his  deposition,  to  part  with  the  original,  a  codv  or 
extract  certified  by  the  commissioner  shall  be  annex^ 
to  the  deposition  of  the  witness.    C.R.  508. 

285.  The  depositions  may  be  taken  in  shorthand  either 
aR.'509Tnd  T'  "'  '  ''"''^'"''''  ^-"«'-  '"'y  — • 

tbf  l«7lv^°'*l'  the  examination  is  taken  in  shorthand 
the  depositions  shall  be  subscribed  by  the  witness  and 
by  the  commissioner. 

J'^K^^I'T  *^''^°.'°  shorthand  it  shall  not  be  neces- 
sary that  the  depositions  be  read  over  or  signed  bv  the 
person  examined  unless  counsel  attending  on  the  Com- 
mission so  desires.    C.B.  511 

for  all  purposes  have  the  game  effect  aa  the  original  depositions     It 

lwZ?"1„""'.""'  "*=  ""''  "'"  "^  '^^'"  <°  copies  s^er  me 
notwithstanding  that  provision  has  been  omitted  from  this  Jiu" 

287  The  commission,  interrogatories,  depositions  and 
any  documents  or  certified  copies  thereof  or  extracts 
therefrom,  referred  to  therein,  shall  be  sent  to  the  proper 
officer,  on  or  before  the  day  named  in  the  order  for  the 
commission,  enclosed  in  a  cover  under  the  seal  of  tlie 
commissioner;  and  the  same  or  certified  copies  thereof 
may  be  given  in  evidence,  saving  all  just  exceptions,  witli- 
out  any  other  proof  of  the  absence  from  Ontario  of  the 
witness  therein  named  than  an  affidavit  of  the  solicitor 
or^agent  of  the  party  as  to  his  belief  of  such  absence. 

288.  Where  the  opposite  party  desires  to  join  in  the 
commission  and  examine  witnesses  on  his  own  behalf 
thereunder,  each  party  .shall  in  the  first  in.stance  pav  the 
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costs  of  the  commission  consequent  upon  the  examina- Kt^*"  28». 
tioa  of  his  witnesses.    C.R.  513. 

C.  R-  513  (2),  provided  as  follows:  "If  for  any  reason  the  commis- whtn com- 
iloner  named  by  either  party  refuses  to  act  upon  receiving  48  hours'  miMlo"" 
notice  in  writing  from  the  other  commlsBloner  so  to  do,  the  commis-  ptrtr  mtr 
Bion  may  be  executed  by  the  commissioner  giving  such  notice."  ^ct  sione. 

That  provision  has  not  been  included  in  the  present  Huks  aud  the 
effect  of  its  omission  remains  to  be  determined. 

289.  A  commission  when  returned  shall  at  the  re-  opening 
quest  of  either  party  be  transmitted  for  use  at  the  trial,  """"'• ''™' 
and  may  be  opened  at  the  trial,  or  before  trial  at  the 
instance  of  either  party  by  the  officer  to  whom  it  is  re- 
turned on  two  clear  days'  notice  to  the  other  party.    C.R. 

515. 

The  Court  In  permitting  a  foreign  commission  to  be  opened  before 
the  trial,  will  hot  Impose  restrictions  as  to  the  use  to  be  made  of  the 
koowledge  of  the  evidence  which  would  be  acquired  by  the  solicitors 
by  such  opening:  Smith  v.  Grecy,  11  P.  R.  238. 

290.  Every  order  for  a  commission  shall  be  read  as  if  J/^"jJ"on 
it  contained  the  particulars  mentioned  in  the  next  pre- 1^  J'ej**^^^ 
ceding  ten  rules,  and  siiall  not  ^et  forth  the  same,  but  "^""^gj"'" 
may  contain  any  variations  therefrom,  and  any  other 
directions  which  the  Court  sees  fit  to  make.    C.R.  514. 

Although  the  order  for  the  commission  is  not  to  contain  the  par- 
Uculars  mentioned  in  Rules  280-289,  A  copy  of  these  Itulea  is,  never- 
theless, to  be  Indorsed  on  the  commission:  see  Form  No.  60. 


291.  An  affidavit  shall  be  drawn  up  in  the  first  person,  J'"™".; 
stating  the  name  of  the  deponent  in  full,  and  his  descrip- 
tion and  true  place  of  abode,  and  shall  be  signed  by  him. 
C.R.  516. 

See  Eng.   (1883)  RR.  527,  528. 

An  affidavit  should  be  entitled   in  the  cause  or  matter  in  which  ^*y^*  °* 
It  is  to  bo  used.    The  shortened  style  of  "  A.  B.  and  others,  plaintiffs.  »ffld«Titi. 
and  C.  D.  and  others,  defendants."  may  be  used:  Rule  190;  Dickey  v. 
Heron.  2  Cby.  Ch.  490;  but  not  such  as  "Brown  v.  Jones." 

The  Court  may  receive  an  affidavit,  notwithstanding  formal  defects 
In  it:  The  Evidence  Act  (R.  S.  O.  c.  76).  s.  40. 


Affldavlts  erroneously  entitled  have  been  allowed  to  be  taken  off  Erroneouiij- 

Tif-i  „—    1A  entitled. 
Wilcox.   10  i„,y  be 


the  files  and  resworn  without  a  fresh  stamp:    Pearson  v. 


Ha.  App.  XXXV.;  Hawea  v.  Bamford,  9  Sim.  653. 

In  affidavits  made   by    parties   to   the   cause   It   was   sufficient    in  AMdivlti 
tlqulty   to   describe    the   deponent   as   the   above-mentioned    plaintiff,  ^^^^"^^"^ 
or  defendant,   without   specifying   any   residence,   or  other   addition:  c»uh. 
Crockett  v.  Biahton.  2  Madd.  446;    Rogers  v.  Crookshank,  4  C.  L.  J. 
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45     And  the  same  rule  prevailed  at  Common  Law  i"ooi.  ,-   p, ., , 
1  Dowl.  P.  c,  693;   Broo*.  v.  farlar.  6  Dowl    P    C    361-    n        " 
BM^ron.   2  c.   L.   Ch.   108;    Ewin,  ,'   LoclTart    3   V    r'  aT"  ' 
But  afflda,.,.  in  which  the  pl.mtW  In  a  divorw  pro^eedln?^^   '" 
addre.»,  or  an  Illusory  one,  were  rejected  by  the  Cou«     '  d  .?"  '" 

^-3.  An  affldavit  as  to  the  lltness  of  a  proposed  trust,,,  in  ^h/  t  J 
deponent  was  described  as  a  •' gentleman  ■■w^.kiV^  '*' ''^ 
a,  the  position  In  ,„e  or  oeeupatr'of  r'depTn'enJt  ln°:rb'"'^ 
material  In  order  to  give  effect  to  the  affldavU     B°  OrJ    .4  J/T 

dr.iriSx\'LrrdTs'iryrri?„:r,T;^"7ro3.tr^-°"''r 
.^:i^pi-^,^:ot=;T^— ~ 

An  affldavit  to  obtain  an  order  to  arrest  which  beean  "  i    jih.,,, 

vrsicT'an^^  itv'r^'"'"'"'"  ■■" -- "^^^^^^^ 

not  a  nniiitv    hiTt  .„  f"       f^T'  ^""^  Vanslekle,   was  held   to  be 

s.:L'sr^w.rv"Jd;"vol^7r^;k:^l'^p'^'.^^"'  "■-  "™- 

^..;''»^■T^'"'  ,T""°*'  ""■   ""'•''«   '■'"»'"•  <«tl>"   will   be  refected 
2  D   P  4  /r  •  ''•  ''*""'"  '■  '''''"'"^-  '  «»■  "2:  «'^"«»". 

SSi";;!.:""'"  „„if  ™?r  "'"'<'",  """^  "■  °'"""'  '«"'"  commissioners  appointed 

c.  160),  s.  4.    As  to  amrmatlons,  see  The  Evidence  Act  (R.  S.  0.  c.  76), 

.   7wsr°J"''  "'"t"  "°J  "'"''  "''  *'■"  '"  '"^  affldavit:  R.  S,  O  0  160. 
».  8.  which  overrules  the  decision  In  Bo„d  v.  Sprtagln,.  17  P.  R.  331. 


Affidivita 

roceived, 

though 

Irregularly 

drawn. 


AlSdavits 

Hworn 

abroad. 


Affidavits 

wiiaai  Id  d« 
Bwom. 


Inlcrprilalion  Act  (R.  a.  o.  c.  1).  s.  23  (3). 

Affldavlta  sworn  out  of  Ontario  may  be  sworn  before  any  of  the 
persons  ^numerated  In  THc  Evidence  Ac,  ,R.  8.  O.  c.  76'  s   3.S     aV 

ta.  fe  Z„  ,^      ^'"''  °"'"  ''""''°  """'  "">«  mentioned  In  .hst 
.statute  cannot  be  read:  McEwan  v.  flouKon,  3  Chy.  Ch.  63. 

U  «l!f  .K  =°''"'°''-  »'  '"«  ""'y  in  whose  behalf  the  affidavit 

l«  nipd.  cannot  be  read:   Dunn  v.  McLean.  9  C.  L.  T.  212;  6  P   R   9.,: 
ntikc  of  f.onhunierlani  v.   Todd.  7  Ch.  D.  777:   and  see  Jfule  297. 
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Commia- 
■ioiter 
■huuld 
not  tako 
TotoDtarjr 
AffldAvitB. 
Offlcer 
should  add 
his  nam* 
of  office. 


But  tbis  Rule  do«R  not  apply  to  tbe  partner  of  a  couu&el  engaged  In  Bnl*  tii. 
the  cause,  but  not  otherwiBs  connected  therewith;   Wilde  v.  Crow,  10 
C.  p.  406;  nor  to  affidavits  to  obtain  an  order  for  arrest;  Rule  297. 

A  commissioner  ought  not  to  take  affidavits  not  made  In  any  cause, 
nor  authorized  by  statute  to  be  taken  by  him.  Such  oaths  are  volun- 
tary; Jackton  V.  Kasael.  26  U.  C.  Q.  B,  341;  Mcllroy  v.  Hall,  25  U.  C. 
Q.  B.  303;  and  see  R.  S.  C.  c.  14u,  s.  36. 

Tbe  officer  taking  the  affidavit  should  add  after  his  signature  the 
name  of  bis  office.  The  words  "  A  Commissioner,  etc.,"  or  "  A  Com- 
missioner," or  "  A  Comr,"  have  been  held  sufficient:  Henderson  v. 
Harper,  2  U.  C.  Q.  B.  97;  frown  v.  Parr,  2  U.  C.  Q.  B.  98;  Murphy 
v.  BouUon,  3  U.  C.  Q.  B.  177;  Pawton  v.  Hall,  1  P.  R.  294;  Brett  v. 
Smith,  lb.,  309;  Canada  Perm.  L.  d  8.  Co.  v.  Todd,  22  Out.  App.  515. 
But  the  signature  alone  has  been  held  Insufficient:  Babcock  v.  Bedford. 
8  C.  P.  527.  "  Sworn  before,  etc.,"  omitting  "  me,"  was  held  sufficient: 
Uartin  v.  McCharlea,  25  U.  C.  Q.  B.  279;  and  see  De  Forrest  v.  Bunnell, 
15  U.  C.  Q.  B.  370;  and  Eddowes  v.  Argentine  L.  <£  M.  A,  Co.,  62  L.  T. 
514;  38  W.  R.  629. 

As  to  the  mode  of  administering  oaths;  see  per  Kay,  J.,  In  Bourkt 
V.  Davis,  88  L.  T.  Jour.  103. 

The  addition  of  a  deponent  is  only  descriptive  and  not  an  allega- 
tion of  fact:  Hood  v.  Cronkrite,  4  P.  R,  279.  The  usual  form  of  oath, 
"you  swear  that  the  contents  of  this  affidavit  are  true,"  however, 
Tould  seem  to  pledge  the  deponent  to  the  truth  of  the  addition,  as 
well  M  of  the  matters  formally  deposed  to. 

IQ  drawing  affidavits,  the  following  observations  of  Wilson,  J.,  puherr 
in  Fisher  v.  Green.  2  C.  L.  J.  16,  may  be  useful  to  the  student:  Q""- 
"I  regret  to  find,  in  several  instances  lately,  that  superlative  words 
are  used  In  stating  facts  In  affidavits.  There  can  be  no  stronger 
expression  of  the  very  truth  than  that  It  Is  stated  on  oath.  If  less 
certainty  is  intended,  the  statement  should  be  qualified.  The  terms  to 
which  I  object  are,  '  /  most  positively  sirear,*  etc.  I  can  only  show  Superia 
my  disapproval  of  such  language,  by  refusing  to  allow  costs  to  be 
taxed  for  affidavits  drawn  In  this  style,  when  costs  are  In  my  dis- 
cretion. In  one  of  the  affidavits  before  me  I  observe  tbe  expression. 
that  tbe  statement  made  by  another  person  in  another  affidavit  was 
false.'  I  suppose  the  affidavit  was  drawn  by  a  young  man  of  little 
esperlence,  for  the  one  had  detailed  a  transaction  in  one  light,  and 
the  other  had  stated  the  same  transaction  In  another  light,  but  the 
term  '  false,'  as  applied  by  one  to  tbe  other,  could  in  no  way  verify 
the  statement  of  him  who  used  the  offensive  expression," — and  see 
Davidson  v.  Grange,  5  P.  R.  258. 

A  solicitor  introducing  impertinent  and  Irrelevant  matter  Into  his 
affidavit  may  be  ordered  to  pay  the  costs  of  the  application  In  which 
it  h  used:  Anon.,  4  P.  R.  242;  and  see'Corfty  v.  Robbin,  5  U.  C.  L.  J. 
225. 

Where  affidavits  were  badly  written,  scarcely  legible,  and  difficult 
to  decipher,  the  Court  refused  all  costs  connected  with  their  pre- 
paration, although  costs  of  the  suit  were  given:  Burnham  v.  Oarvey, 
■-'.  Gr.  80. 

292.  In  an  affidavit  made  by  two  or  more  deponents  the  Andaviu 
names  of  the  persons  making  the  affidavits  shall  be  in-  ^o^' 
serted  in  the  jurat,  but  if  the  affidavit  of  all  the  deponents  po^tntT. 
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«"'•  •"■  is  taken  at  one  time  by  the  same  officer,  it  shall  be  sulli 
cient  to  state  tliat  it  was  sworn  by  both  (or  all)  of  th^ 
"  above-named  "  deponents.    C.B.  517. 

Same  as  Eng.  (1883)  R.  529. 

An  alBdaWt  which  omitted  "before  me"  was  (under  Eng  o  '! 
R.  14.  which  enables  the  Court  to  accept  affidavits  notwlthstandln, 
delect.  In  form),  see  r*e  EvUencc  Act  (R.  s.  O.  c.  76),  ,  40  "S 
where  from  what  appeared  In  the  affidavit,  such  aa  signature  oVih. 

was  that  the  affidavit  was  sworn  before  him:   Badowei  v    4™,.r.? 
e<c..  Co..  62  L.  T.  6.4;  88  W.  R.  629.  and  other  caserin  notZ'Z 

For  general  form  of  affidavit:  eee  No.  17;  of  Jurat:  see  No  16  and  ta 
case  of  llllteratee:  No.  18;  H.  t  L.  Forms,  Nos.  784-783. 

293.  Affidavits  shall  be  confined  to  the  statement  of 
tacts  within  the  knowledge  ot'  the  deponent,  but  on  inter 
locutory  motions  statements  as  to  his  belief  with  the 
grounds  thereof,  may  be  admitted.    C.B.  518. 

To  the  same  effect  as  Eng,  (1883)  R.  52S. 

tinder  this  Rule  the  grounds  of  statements  made  on  •■bclinf  ar, 
r  Jiulred  to  be  stated,  but  not  the  means  of  knowledge  for  lu  v 
allegations:  see  BM^rr  v.  Bn„,c.,  26  Ch.  D.  1;  Quartz  Co„.  0„W  i 
Hill  Co.  v.  Beau.  20  Ch.  D,  501;  Edward,  v.  Davis.  W.  N.  I88S,  39. 

,„  fk"  ^T^"""-  "V"'"'''""""'  ""'  •«"*'•  '"'""i^'i  °i  statement.  w.H, 
to  the  deponent  by  an  Informant  who  declined  to  repeat  them  on 

^fi„„  .„■""'''   '"I'^'^f-  "«»  -ot  admitted   on   an   interloonto 
Th^n    /  T  ".""'  ""  """™«-"  "l^it  have  been,  but  was  no 
aubpo.naed  and  no  Irremediable  Injury  could  result  from  the  e.wluslon 
L   T    isY  '•  ^»'»<"'l'.  Dotg  V.  AntHonv.  1889.  2  Ch.  50:  SO 

^t?^*V^°  '"'.  '"'»■■""""'   «■>«   belief   which   fall   to  disclose  th, 

S  .„  »."■,•  "t  """■  ""*""•  "'"  o"  "'  Interlocutory  or  . 
Bnal  app  icatlon,  and  need  not  be  answered:  see  104  K  T.  Jour  285 
and  «e  J.  L.  Young  Uanuracturinn  Co..  1900,  2  Ch.  753;  83  L  T  41«- 
mavT?,"'  ^"r"*""'  *  O.  W.  N.  301;  and  In  England  a  solicitor 
may  be  refused  costs  ot  such  affidavits:  Ite  J.  L.  Youn,,.  tic.  .upr«. 

f„™°/"TJ',!''  "!"'''  ""^  Sepon^nt  stated  that  he  was  credibly  In- 
njri  7  !l  '""  '"'*"'  '"'^'''  "'""»"  """-e  '"e  name  of  his 
hlr?  ■  '  '"'.  °  *''°°°''  °'  "'•  •«"«'•  ""  "'l"  "Ot  to  comply  .m 
V  ^,^  ;,'?,  J"'  ''"'"«>='^'"  I"-""'  of  the  facts  deposed  to:  Ollben 
V.  Sl.les,  13  p.  R.  121;  Ho6(nson  v.  Jforrls,  ir,  O.  L.  R.  649 

Evidence  on  information  and  belief,  though  generally  admissible 
on  Interlocutory  applications,  Is  not  admissible  on  a  proceeding  which. 
though  interlocutory  in  form,  anally  decides  the  rights  of  parties; 
f,  V,  ^.."^  ''.'*"""  """"^  "  ''  »«'■"■-•■  Is  not  bound  to  ron.radlet 
It.  but  If.  In  the  Court  below,  he  deals  with  the  evidence  as  admissible, 
he  may  be  precluded  from  objecting  to  It  before  the  Court  of  .\ppea!: 
titUert  V.  £ndean,  9  Ch.  D.  259. 

Costs  of  setting  out  the  contents  of  written  documents  were  dls 
allowed,  In  Sirtf  v.  Proctor.  W.  N.  188J,  12. 
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AffldavttB  may  be  ordered  to  be  ukeo  off  the  fllea,  if  acandalous  BnUi  8S«- 
or  Irrelevant;  Sadller  v.  Smith,  7  P.  R,  409;  15  C.  L.  J.  52;  Oimaston      '"■ 
V  Mtodation  of  Land  Financiers,  W.  N.  1878.  101;  Kernick  v.  f  cr- scandklom 
«lc»,  12  W.  R.  335;   Osddiird  v.  Parr,  3  W.  R.  633;  or  tbe  acandaloui  •l»'i"l" 
matter  may  be  expunged:  Warner  v.  Moaaet,  W.  N.  1881.  69;  He  fitcK, 
2  Ciiy.  Cb.  288;  and  see  liule  136.  and  note. 

Costs  of  scandalous  affidavits  will  be  diaatiowed:  Vanttaden  v.  Van- 
itnilen.  10  P.  R.  428. 

294.  In  an  action  or  proceeding  to  which  a  corporation  A«id.vii. 
is  a  party,  any  affidavit  required  by  these  Eules  to  be  tJ,""?.'" 
made  by  a  party  may  be  made  by  any  officer,  servant,  or  ''°""''» 
agent  of  the  corporation  having  knowledge  of  the  facts 
required  to  be  deposed  to,  and  he  shall  state  therein  that 

he  has  such  knowledge.    C.E.  519. 

295.  An  affidavit  having  in  the  jurat  or  body  thereof  Aitjr.tion. 
any  interlineation,  alteration,  or  erasure  shall  not  be  used  '"  *"''■'"• 
mthout  leave  unless  the  interlineation,  alteration  or  era- 
sure is  authenticated  by  the  initials  of  the  officer  taking 

the  affidavit.     C.R.  520. 

See  EUE.  (1883)  R.  532. 

The  former  Rules  on  whicli  C.  R.  520  was  based  provided  expressly 
that  the  leave  is  to  be  that  of  "  the  Court  or  a  Judge  or  officer  before 
whom  the  affidavit  is  to  be  used."  The  present  Rule  by  implication 
has  the  same  meaning. 

A  line  drawn  through  words  though  leaving  them  legible  is  an 
erasure:  WtlUams  v.  Clouoh,  1  A.  *  E.  376. 

Where  an  interlineation  waa  uninltialed  by  tbe  Commissioner,  it 
was  held  that  under  this  Rule  the  affidavit  could  not  be  read,  but 
leave  waa  given  to  refile  it  properly  sworn:  Boyd  v.  McNutt,  9  P.  R. 
tS3;  see  Re  Cloakc,  65  L.  T.  455;  61  L.  J.  Chy.  69. 

No  alteration  can  properly  be  made  in  an  affidavit  after  it  has  been 
sworn:  see  W.  N.  1882,  Part  2,  81. 

296.  Where  an  affidavit  is  sworn  by  a  person  who  ap-  Amd.vii. 
pears  to  be  illiterate,  the  officer  shall  certify  iu  the  jurat  lV"Ji"'^' 
that  the  affidavit  was  read  in  his  presence  to  the  depon- 
ent, who  seemed  perfectly  to  understand  it,  and  signed  it 

in  Lis  presence;  otherwise  such  affidavit  shall  not^e  used 

without  leave.    C.E.  521. 

See  the  Eng.  1883.  R.  533.    And  see  note  to  Rule  295. 

Prom  the  form  of  jurat  under  this  Rule:  see  Form  18:  H.  &  L. 
Forma.  No.  784. 

Where  an  affidavit  of  an  Illiterate  person  did  not  appear  to  have 
been  read  over  in  the  presence  of  tbe  Commissioner,  it  was  taken 
oK  th-  flies:  Blenkham  v.  Longttaje.  52  L.  T.  681;  54  L.  J.  Chy.  616. 
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297.  An  affidavit  sworn  before  the  solicitor  of  the  pf  rtv 
on  whose  behalf  it  ia  made,  or  before  the  clerk,  or  part 
ner,  of  such  solicitor,  shall  not  be  used ;  but  this  Bule 
shall  not  extend  to  an  affidavit  to  obtain  an  ordpr  f«r 
arrest.    C.E.  522. 

See  Eng.    (IS83)   RR.  536,  537. 
See  notes  to  Rule  291. 

Query,  whethe.  the  Rule  prevent,  the  aient  ot  the  .oUoltor  trom 
taking  an  affidavit:  Be  Lennox  Provincial  Election,  4  o.  L.  R.  647. 

This  Rule  only  applies  to  affidavlti  made  In  actions  or  proceedlD^ 
In  Court:  Canada  Perm.  L.  d  S.  Co.  v.  Todd,  22  Ont.  App.  515. 

The  corresponding  Eng.  Rule  was  held  to  apply  to  the  afflda,it  <,t 
execution  of  a  Mil  ot  sale  under  The  Bill,  of  Sale  Act  1882-  HaJ 
V.  Ambroie.  1896,  2  Q.  B.  372;  and  see  ArcMiald  v.  Bulileu  18  S  c 
R.  116;  hut  the  reasons  Jor  the  decision  would  not  seem  to  apply  lo 


P 


1*"?;"'  298.  Affidavits   upon   which   a   notice   of  motion  i* 

b'SC         founded  shall  be  filed  before  the  service  of  the  notice  of 

motion  and  all  other  affidavits  shall  bo  filed  before  thev 

are  used.    C.E.  524. 

Taken  from  Chy.  Order  261.  which  also  provided  that  affidavits  in 
answer  must  he  flled  not  later  than  the  day  before  that  appointed 
for  the  hearing  ot  the  motion,  or  tlUon.  That  provision,  however 
Is  not  emhodled  In  these  Rule,,  ;,  no  time  whatever  Is  prescribed 
for  filing  allldavlts  In  answer,  or  reply.  The  reason  of  the  Rule  Ig  tbat 
the  party  served  with  the  notice  of  motion  may  have  an  opportaoltr 
of  examining  the  affidavits  Intended  to  be  used  In  support  without 
demanding  copies  from  the  opposite  party,  which  might  amount  to  a 
waiver  of  objection  to  the  regularity  of  the  motion. 


Affldftvita 
in  lupport 
to  be  men- 
tioned in 
notice  of 
motion. 


Filing 
ilddnTita. 


The  amdavlts  and  papers  Intended  to  be  used  In  support  of  a 
motion,  must  be  mentioned  In  the  notice  of  motion:  Parish  v.  Martyn. 
1  Or.  300;  and  when  the  motion  Is  Intended  to  he  supported  bj 
affidavits  filed  previous  to  the  date  of  the  notice  of  motion,  the  dale 
of  the  filing  of  such  affidavits  should  be  stated  In  the  notice:  ['r«,T 
v.  Prater.  13  Or.  183;  ifclforlin  v.  Dartnell.  2  Chy.  Ch  322-  Ma.- 
keniie  v.  Carter,  12  P.  R.  544;  documents  referred  to  in  the  aOdavit. 
Bled  in  support  of  a  motion  may  be  read  without  special  reference  lo 
them  in  the  notice:  .^ontton  v.  Aihtridge,  2  Chy.  Ch  261  If  a  part? 
gives  notice  of  reading  an  affidavit  in  support  of  a  motion,  but  declines 
to  read  Itr  the  opposite  party  may,  nevertheless,  do  so:  Cliirlce  v.  Lmr. 
2  K.  «  J.  28;  Cautv  v.  Houlditch.  14  Sim.  76,  and  may  crossexamine 
the  deponent  though  the  party  filing  It  offers  to  withdraw  It:  Pike  v 
«o6lnjon,  w.  N.  1873.  178.  So  a  respondent's  affidavits  may  be  read 
In  support  of  a  motion,  though  no  case  Is  made  out  by  the  applicant's 
own  affidavits:  Re  Uargettan  ,f  Jone,.  1897.  2  Ch.  314;  76  L.  T.  MS. 

Affidavits  ot  service  must  be  filed  at  latest  before  the  rising  of  Ite 
Court  on  the  day  on  which  the  application  is  made:  Uiltown  v.  Stunrt. 
8  Sim.  34;  but  see  conlro.  Bear  v.  WrtS.  25  Ch.  D.  t4;  49  L.  T.  94,  where 
it  was  held  that  they  were  filed  in  time,  if  filed  at  any  time  before  tke 


AFFIDAVITS — MARKIKO  EXHIBITS. 


757 


order  wu  drawn  up;  but  see  Re  Roaier.  Jones  v.  Bartholomew,  49  L.  Bate  at». 
T.  442. 

eee  alto  notes  to  Rule  226. 

Former  C.  R.  523  provided  that:  "  Affidavits  and  other  papers 
required  to  be  filed  shall  be  filed  before  being  used." 

Atlbougb  this  prevision  i&  not  continued,  It  is  not  to  be  presumed 
that  any  change  in  this  respect  has  been  made  in  the  practice. 

It  is  the  imperative  duty  of  the  solicitor  of  any  party  to  proceed- 
ings to  cause  to  be  filed  every  affidavit  sworn  and  used  by  such  party 
IQ  tbe  course  of  the  proceedings;  Taylor  v.  Gates,  72  L.  T.  436. 

The  proper  office  for  filing  affidavits  is  (subject  to  Rule  234  (2)),  riiccof 
the  ofBce  In  which  the  proceeding  was  commenced:  Rules  761,  762.       """*■ 

Where  the  affidavit  Is  tbe  commencement  of  the  proceeding  it  may. 
in  counties  other  than  the  County  of  York,  be  filed  with  any  officer 
Id  the  county  who  is  authorized  to  Issue  writs  of  summons,  and  his 
office  thereby  becomes  the  proper  office  for  filing  all  subsequent  papers: 
Hulea  761,  762;  except  proceedings  in  Court,  or  Chambers,  In  Toronto: 
see  infra.  In  the  County  of  York  tiie  centra!  office  is  the  proper  office 
for  tbe  commenoement  of  proceedings. 

In  the  High  Court  Division,  papers  for  motions  In  Court  are  to  be  Motions  in 
filed  in  the  Registrars'  office:  Rule  234  (2) ;  and  for  motions  in  Cham-  ^h^jJi^'„ 
bers  are  to  be  filed  with  the  Clerk  In  Chambers:  Rule  234  (2) ;  C.  RR.  in  Toronto. 
341  and  525  provided  that  papers  so  filed  were  to  be  ultimately  trans- 
mitted to  the  Central  Office.    The  omission  of  that  provision  in  these 
Uukt  U  probably  not  Intended  to  make  any  change  in  the  practice. 

As  to  affidavits  to  be  used  before  the  Weekly  Court  at  Ottawa,  and  Weekir 
LoDdon:  see  Rule  240. 

As  to  affidavits  to  be  used  In  the  Weekly  Court,  or  Chambers,  in 
Toronto;  see  Rule  234, 

299.  Where  properly  marked  exhibits  are  referred  to  Exhibui. 
in  an  affidavit  filed,  and  are  not  annexed  thereto,  such 
exhibits  need  not  be  filed,  but  shall  be  left  for  the  use  of 
the  Court,  and  shall  be  handed  out  on  the  disposal  of  the 
motion  unless  otherwise  ordered.    C.R.  526. 

Exhibits  to  an  affidavit  are  part  of  tbe  affidavit,  and  Inspection 
thereof  cannot  he  withheld  from  the  person  against  whom  the  affi- 
davit Is  to  be  used:  Re  HinchcUffe,  1895,  1  Ch.  117;  71  L.  T.  632. 
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PARTICULAR  PBOCEEDINOS  IX  ACTIONS. 

(i)  Transmission  of  Interest. 

f.'.to,"n,         300.  If  by  reason  of  deatli  (when  the  cau.se  of  notion 

'*"" ^'■"•'ves  or  continues)  or  by  assignment  or  eon vo  a 

any  estate,  interest  or  title  devolves  or  is  transferred 

^^ZT^'       T^'T^  ^^  °'  ''^'''"^t  "'«  ?«"»"  to  or 

See  Eng.  (18S3)  R.  180. 

iiX"  ""^  •"■""  "■"'■  »'  '•  »«»■■".  to  ob..,„  tb,  b.„ent  Of  m> 

Incumbrancer,,  or  purcha.er»,  becoming  such  after  writ  sued  om 

neoessarv  M  nXf  ll^l       ?,      ^        conveyance  la  requireil.  It  ra.iy  be 
necessary  to  add  parties:  Dan.  Pr.  243;  and  notes  to  Kule  404 

ac,urres'a„''7n,°."re,?,°'  '""  '*«"»"'<■"'"'  <>'  "  foreclosure  action, 

t!  .^rra  o  uTsso        ""'"  '""'  ""  "  "='^='"^^  *'''""^' 

of  a^acJirn  ^".//".T''"'  '■''»t"^«'°«  ""=  assignment  ot  tbe  B,.bi«, 
wbSer  tcLVdin  r°w'  ,"''°"  ""=  """■•^  <■'  ""=  sgreemen..  and 
Claimed  wl  bout  the  addition  ot  the  other  persons:  Sco((  v.  BcMC. 


^■■Ifnmrnt 
of  inbject 
ot  aetioD. 
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Wbere  a  plaintiff  In  an  action  brought  by  him  on  behalf  of  himself  ■■!•  soo. 
ind  all  other  creditor!  of  a  defendant  aulgni  bl«  debt  pendente  lite, 
tbe  action  majr  be  dlsmliied  unlew  the  aaelgnce  obtalni  an  order 
under  Hulc  301  to  oontlnue  the  proceedings:    Wolff  v.  Van  Boolen,  94 
L.  T.  602. 

An  tulgnment  under  The  A$tignm«nt»  and  Prefercncet  Act  (R.  S.  Auicnment 
0.  c.  134).  tor  the  benefit  of  creditor!,  haa  not  the  eflert  of  traniferrlng  (,^^|;J{"gf 
U)  tbe  iMelgnee  an  exUtlng  cauH  of  action,  to  which  the  aulgnor  was  ervditon. 
tntitled,  to  aet  a!lde  a  transaction  as  being  In  fraud  of  creditors: 
Gage  V.  Douglas,  14  P.  R.  126;  ted  vide  Wolff  v.  Von  Booten,  supra. 

There  It  nothing  In  the  Rule§  on  this  subject  to  alter  the  existing  Ruiodom 
law  M  to  what  causes  of  action  do,  and  what  do  not.  survive;  thus  "^^('Jl^^'^fo 
where  the  cause  of  action,  or  the  Interest  of  the  party  Is  terminated  th<>  lurvivai 
by  death,  etc..  the  action  Is  at  an  end:  TwycrotM  v.  Grant,  4  C.  P.  D.  of  eauwiof 
id;  Kirk  v.  Todd.  21  Ch.  D.  484;  Ashley  v.  Tayior,  10  Ch.  D.  768;  27  """"' 
W.  R.  228;  Bowker  v.  Evans,  15  Q.  B.  D.  565;  53  L.  T.  801.    See  notes 
to  Rule  301.    Nor  Is  there  anything  to  preserve  to  any  person  a  right 
of  action,  which,  by  the  ordinary  rules  of  law,  has  passed  from  him. 
ThuB,  OQ  tbe  bankruptcy  of  a  plaintiff,  where  the  right  of  action  Is  one 
which  passes  to  the  trustee,  the  action  cannot  be  carried  on  by  the 
bankrupt,  but  only  by  tbe  trustee:  Jackson  v.  North-Eastern  Ry.  Co., 
5  Ch.  D.  844;  Warder  v.  Bounders,  10  Q.  B.  D.  114;  see  also  Emden  v. 
Carte,  17  Ch.  D.  169;  Belig  v.  Lion.  1891,  1  Q.  B.  513.     If,  In  such  a 
caw,  there  are  two  trustees,  and  one  refuses  to  go  on.  the  other  may 
do  to,  and  make  hla  co-trustee  a  defendant:  Jackson  v.  North-Eastern 
R$.,  supra. 

An  action  for  tort  cannot  be  revived  In  the  name  of  an  assignee 
who  obtains  an  assignment  of  the  claim  before  judgment,  though 
after  verdict:  Blair  v.  Asselstine,  15  P.  R.  211. 

Where  the  cause  of  action  survives  to,  or  continues  In  some  per-  when  tetion 
eon  who  Is  before  the  Court:   Eldridge  v.  Burgess,  7  Ch.  D.  411;   see  "ft^tJu?"**'' 
Alchin  v.  Buffalo,  etc.,  2  Chy.  Ch.  45,  no  order  to  continue  Is  neces-  order. 
sary.    Thus  where  five  defendants  were  Jointly  and  severally  liable, 
two  of  whom  became  bankrupt,  Fry,  J.,  offered  to  allow  the  trial  to 
stapd.  that  the  other  three  might  serve  notice  on  the  trustees  of  the 
bankrupts  If  they  wished  to  do  so;  as  they  declined,  the  suit  was  held 
not  to  he  defective  and  the  trial  was  ordered  to  proceed:  Lloyd  v. 
Dimmocfc,  7  Ch.  D.  398;  see  also  Walker  v.  Blackmore,  W.  N.  18T6.  112. 

Where  partners  have  recovered  a  Judgment,  and  one  of  them  diCB. 
the  action  survives  so  that  the  surviving  partner  may  Issue  execution: 
Davies  v.  Andrcic*.  28  Sol.  Jour.  411;  W.  N.  1884,  94. 

In  an  action  for  damages  for  misrepresentations  against  several 
defondants,  one  defendant  died  after  issue  Joined.  It  was  held  that 
the  action  could  be  proceeded  with  against  the  survivors:  Beatty  v. 
Neelon.  9  Out.  385. 

Where,  however,  the  cause  of  action  does  not  survive  to.  or  con-  when  order 
tlnue  In.  some  person  who  Is  before  the  Court:  Me  Shepherd,  43  Ch.  necM"rr- 
D.  136;  62  L.  T.  337;  Norhurn  v.  NOThurn,  1894.  I  Q.  B.  448;  70  L.  T. 
5!1:  r.g.,  where  a  sole  plaintiff,  or  deffmdfiTit  dies,  or  becomes  bank- 
rupt, the  action  altates  or  becomes  defective:  Eldridg*'  v.  Burgess,  1 
Ch.  D.  411;  .^ockaon  v.  2i.  E.  Ry.,  Co.,  5  Ch.  D.  844;  Barttr  v.  Duheux 
1  Q.  B.  D.  413;   Emden  v.  Carte,  17  Ch.  D.  169;  Chorlton  v.  Dickie,  13 


7W) 


■•■•  <M. 


RULES  OF  OOUBT. 

Ch.  D.  HO.  Warder  v.  aaunten,  10  o.  n  D  114  .i.^  ..     ^ 
.inue  1.  mu.t  b.  „>,.„„„  „.„;  ,  J.„"b.°„ii  •  Z»\l'T  •"  "' 
106 1   w  «.!„  300.  SM.  «I«>l»c-pe  ,.  «(„,„p,.   „  p  J 

Where,  before  the  oonBrm.Hon  of  the  Mailer',  rpi>,r, 
.committee  of  .  l„n.„t.  ,„d  propoundlnt  T^hlLZl  7",  """ 
11,6  lunatic  died.  notwlih.l.ndl„  hi.  d«th  aVortlr  L  ?"' 
.x-utora  ot  the  dacaed  conaantln,  ?„r  th.  eon«  ™  ., '""'"  "" 
Mu.tef.  report,  the  dtachar,.  of  the  co"n.  U«  .„h  ^1!  °°  °'  "" 
Of  hi.  bond:  He  0am, r.  1  O   L.  R.  °m.  "  """"*' 

.'i'-'.S.':!"'  ,„■'  "■»  "^'^  ■"■  -■'■»■■«  <"  lnl.re.t  Uke.  place  before  ,h,.  «„,  , 

"    ■  Th.  rh   4,*       1  '''°"°'  **  """y^  "  continued:  Wa°»„  .    I'"  ' 

Chy.  Ch.  S95;  and  aee  foaler  v.  Word,  9  L.  R.  Ir   u°  '  ' 

^brn'^„:t.r:b'',;^^'sr";i;'.i?:,rs^^^^^ 

Per.onal  repre.entatlve:  a,r«„,»  v.  0™„d  TrJnL  fi^,  /  0   l  R  S.' 
Sichol  ^^''""  '°  '"'"'"'  tecome.  defective  by  the  d«.ii,  „,  . 

whni'",™,     party,  or  the  dl,a„l„,|„„  of  a  00,,^  allon  .Wch  1^1  n°  »     °''°^" 


Bankruptcy. 


pendente   lite 


actl*^^  1,1'n!'.""^''?""'  °'  ■"»""'"•  '"»  -i^'wdant.  wishing  to  hav,  th, 
/I'ltini,  I  Lh.  D.  82;  Cameron  v.  Eager,  6  P.  R.  H7. 
drawer°who"h°aS  bL'^'  i^T"  °'  '  "'"  "'  """««  «""»'  "« 
had  Tn    „ap'p'd     Qu;,';"/  ^,^^^:f"«/omplal„lng  that  ,ud«.e„t 

=<Lr'r^,r^'-'i,^  ^YcH^ri^-ch-r  i?^. "-  ^'"-•■ 

befo'riui™™?','',"  V'""""'"'  °'  »  "'■'"'^'  '"  »°  •'•"-'"  ""  '»« 
0^  "roper,?"'    'r^'s' V  "''r^l.'"''  '"  ''"^  Co„.ewnc(„,  „„.  ,™ 

notes  to  ftafc  8„,  .upre,  p.  464,  and  20  Law  Quarterly  Rev.,  p  v! 

In   »    f  '^'  '°  "'''  "  P"'""  a'  >>"•  o^n  request  to  .horn 

an   a.,lgnn,en.  ,e^en,e   lUe  had  been   tnade  by   defendant;   .ndi. 
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Sear  v.  iMBton,  16  Cb.  a  121.  on  detendant'i  motloi  to  add  a  p«r-  BaM  HO. 
MB  to  whom  tho  plaintiff  had  aulgned  hit  Intereot.     In  tuch  a  caio 
u  lh<  lut,  the  action  maj  bo  itayod  till  Mcurlty  It  ilvan,  or  tbo 
■ult  cp-tlnuod  In  tho  namo  ot  the  •solcnee:  Sican  v.  Adami,  7  P.  H 
147:  in  alM  AlMey  v.  Taylor,  10  Ch.  D.  7t8. 

An  order  addlnf  a  troitoo  In  bankruptcy  under  thit  Rule  ai  a  do- 
ODdant  tor  dltcovery  only,  wat  lOt  aildo  at  Improper:  Symrndt  v 
I'ilV  Bmk,  78  L.  T.  Jour.  175. 

Where  an  aiilgneo  for  credltora  had  made  a  compromlie  of  an 
■ctlon  commenced  by  him,  and  wat  tubaequintly  removed,  and  a  new 
uilnie  appointed  In  hli  place.  It  waa  held  that  tuch  new  aiilineo 
mlfbt  obtain  an  order  makinc  himaelf  plaintiff  In  the  action,  and  con- 
llnte  It  In  hit  own  name,  leavlni  the  defendant  to  move  to  ttay  It,  or 
plead  the  compromise  In  bar;  and  that  thlt  course  waa  preferablo  to 
directtog  an  Issue  as  to  the  validity  of  the  compromise:  DaviOton  v. 
VnTillon,  18  P.  R,  139. 

Where  the  cause  of  action  Is  Irans.erred  by  the  plaintiff,  and  the 
truiferee  makes  himself  plaintiff  under  Rule  301,  the  defendant  may 
be  eatltled  to  amend  by  setting  up  any  defence  he  may  have  agalnet 
:be  new  plaintiff:  Storert  v.  Barton,  3  O.  W.  N.  265,  348. 

C.  R.  395  In   terma  applied  only  to  devolutions  or  assignments  Aiiliimunt 
pendente  lite,  and  It  was  held  not  to  apply  to  assignments  or  devo-  *'**'  !■'■' 
luUou  of  Interest  after  flnal  Judgment:   Attv.-Oen.  v.  BirnU«Bkam,  "°"' 
li  Ch.  D.  423:  where  the  action  Is  at  an  end:  ilmisoa  v.  Smith,  40 
Cb.  D.  570:  but  sae  Pkllllps  v.  Fox,  8  P.  R.  51;  but  In  a  foreclosure 
utlon,  where  a  party  had  assigned  his  Interest  after  Judgment,  the 
aniinee  was   made   a   party,    after   order   lor   foreclosure  absolute: 
Campbell  v.  Bolylarul,  7  Cb.  D.   166;   and  sae  Brlgham  v.  Smith,  2 
Cby.  Ch.  267;  Forettert  v.  Pcmi,  19  P.  R.  254;  whore  the  assignment 
iskti  place  veniente  lite  the  order  must  be  obtained  before  Judg- 
mmt;  Abell  v.  Parr.  »  P.  R.  664,  where  It  was  held  that  persons  to 
whom  defendants  had  assigned  pendente  lite,  could  not  be  added  after 
judgment  and  declared  bound  by  It,  where  they  claimed  to  be  entitled 
Independently  of  the  assignment:  and  sae  ^rnlson  v.  amilh,  lupm. 

The  present  Rule  Is  not  confined  in  terms  to  assignments  pendente  Hule  not 
itie  before  Judgment,  and   would  seem   to  cover  any  assignment  or  ^"".■""^  "* 
devolution  of  Interest  taking  place  at  any  lime  after  action,  whether  ""S""wt 
before,  or  after  Judgment,  where  f-   is  necewsury  to  bring  before  the '"''°" 
Court  the  pereon  In  whom  an  intenst  in.  or  liability  for,  the  subject, '"''''"'"' 
ol  Ibe  action  has  devolved,  and  whose  Interest  It  Is  sought  to  bind  by 
the  proceedings,   or  who   claims   to  enforce,   or  against   whom    it   Is 
claimed  to  enforce,  a  Judgment  recovered  In  the  action. 

Thus,  where  a  defendant  in  a  foreclosure  action  desired  to  open 
the  foreclosure  after  the  death  of  some  of  the  plaintiffs.  It  was  held 
that  the  proper  procedure  was  to  ask  the  surviving  plaintiffs  to  issue 
an  order  to  continue  the  action  In  the  names  of  themselves  and  the 
representatives  of  the  deceased  plaintiff,  and.  on  their  refusal  so  to  do, 
II  would  be  open  to  the  defendant  to  make  a  special  application  for 
3S  -^rdcr  to  continue  the  proceedings  in  the  names  of  the  surviving 
[>ialnti(T  against  the  original  defendants,  and  the  representatives  of  the 
deceased  plaintiff  as  defendants:  Pennington  v.  Caylev,  191-.  2  Ch.  236; 
IW  u  T.  691.    And  where  a  defendant  in  a  foreclosure  action  diet 
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pr»d,iile  Die  Ixlora  •  flnal  ordur  bu  bMO  obMlDnl.  aii  orHfr  lo  ,- 
V.  *Wirill,  U  O.  L.  R.  3tB.  »r,.  »«.  a.,,,,,, 

Wb.r.  only  •  part  of  a  Judtmtiit  debt  li  aulned,  the  aHl.i.«,  k, 
no  rigbt  to  luue  ...rutlon:  yonltr  v.  Bak.r    102  I     •"    ',"       , '" 

»nd.r  «.te  568.  and  It  «a.  ..t  ..Id..  Bemtlr.  th.  proper  ™„r».7„  ,« 
ac«»  would  b.  to  obtain  an  order  under  Hule  301  to  ,„„tln  °.  1 
ceding.  In  lb.,  name  of  th,-  aaalanor.  and  aa.i(uee  a.  „m"m. 

In  England  It  U  beld  that  a  tru.tee  In  bankruMry  ot  a  liidm,,, 
oredtor  n.ay  obtain  leave  to  l..,>,.  execution  i^RuVuVj^, 
obtaining  an  order  to  continue  proceeding!:  In  re  Baal,„  rm  ,  I 
B.  31,.  but  It  aeem.  a  aomewbat  anomalou.  proceeding  l„  „e,„i,  , 
paraon  to  Inue  extwuUon  without  hi.  Drat  being  made  a  p,r,,  ,' 
the  record:  and  the  better  practlc,  would  appear  to  b,  to  rc'ure  hi, 

?J«  °v  !!  °"  "■'/'■  ""''"  ""''■  ^"l  •"'»'••  wvW^x  „„der  «.l, 
666:  HM  horhurn  v.  .VorSarn.  1894,  1  Q.  D.  4<S;   70  I,,   r,  \u 

The  Court  ha.  no  Jurladlctlon  Inherent,  or  otherwl»e.  over  any  olher 
perun  than  tboie  properly  brought  before  It  a.  partle..  and  It  caiiiio' 
on  any  Interlocutory  application,  make  order,  agalnet  the  repr,,™: 
tatlve.  of  a  deceaaed  party,  where  .ucb  repreeentallve  baa  not  hlm»,l 
been  made  a  parly:  Brytga  v.  Bnill<t,  1909,  P.  187;  100  I-.  T.  T(l 

Where  a  tru.tee  In  bankruptcy,  .ulng  aa  aucta.  la  removed,  and  a 
new  truate.  appointed,  the  latter  muat  obtain  an  order  to  tonlln.. 
the  action:  Poolet't  rriufce  v.  Whelham.  28  Ch.  D.  88. 

h.  ^"'c!  ".  ^'T,  1""'°*  '"  """^  '"  "^on""""  proceedings  1,  barrel 
by  the  Statute  of  Limitation.,,  the  order  will  be  .et  aelde  on  mo.lon 
Jay  V.  Jotinttonc,  1893.  1  Q.  B.  SB. 

Where  a  peraon  claiming  to  be  aaalgnee  of  the  plaintlir.  obtahi  u 
order  under  ttal.  Hole,  the  original  plaintiff.  If  he  dlaputes  the  M.ljn 
ment.  may  move  to  aet  the  order  aalde:  FUkn  v.  Ince,  8  P.  R.  147, 

301.  Where  a  change  or  transmission  of  interest  nr  lia 
bility  has  taken  place  or  wliere  by  reason  of  anv  person 
interestctJ  coming  into  existence  after  the  commencement 
of  the  action,  it  become.s  necessary  or  desirable  tliat  am 
person  not  alreacjy  a  i)arty  should  be  made  a  partv,  or 
that  any  person  already  a  party  should  be  made  a  partv 
in  another  capacity,  an  order  that  the  proceedings  shall 
be  earned  on  between  the  continuing  parties  iind  tlif 
new  party,  may  be  obtained  on  prajcipe.    C.R.  3;»(i. 

Sec  Eng.    (1883)  R.  181. 

"  Xeeeaaarr  or  D.alnble."-It  baa  been  uld  that  It  may  In  r«r. 
car,Pa  bo  necesMry  and  deelrnble"  under  thla  Itulc.  to  ,nd(l  or  mt^ 
■mute  a  peraon  as  plalnllir.  Kithout  hit  cmteat  a>  nquirrd  hv  Kal- 
134  121.  on  the  application  of  the  oppo.lte  party,  but  be  should  not 
be  oxpo«Bd  without  further  action  on  bis  part,  or  adoption  by  him 
or  the  position  Into  which  he  Is  forced,  to  liability  for  damages  or  costs 
Mtirray  v.   Wurfeli-,    19   P.   H,   28f,. 
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But  it  mtr  b*  ofxn  to  doubt  wholbw  In  tnr  cau  a  iwrioii  can  pro  lato  Ml. 
pirlr  ba  added  aa  a  >lalnll(r  »ilhoui  bl>  ronaant:  and  It  la  aubmltlad 
tbal  tbe  propar  pnMcdiire.  wlwra  Iha  tranatirn'  or  k  plalntlR  prmlrntr 
Mr  B««lM«a  to  take  out  an  olTlar  undrr  tbia  lluli-  aulhorlxini  him  lo 
raitlaua  tb*  procaedlnfa.  la  for  tha  derrndant  lo  niova  to  limit  •  tlma 
lor  the  tran»rer««  to  tnka  out  auch  ordar,  or  In  drtuult  tbat  tha  aitlon 
l«dlinilu«d,  or  tbut  all  procaadlnn  b«  atayrd:  aec  «u;«  :iuS:  Danlal 
n..  5lh  ad.,  -1!;  Camtron  v.  EaQtr.  <  P.  H.  117:  Walum  v.  IValaoa 
if.  R.  :29;  ClmuHik  v.  /)lm,i,  :i  Bmv.  ilio;  Wrlghl  v.  Kioln.ion  liii  Co' 
t  Cb.  D.  Ilj4:  ifollon  v.  Klna.  L'9  W.  R.  7.1. 

In  forerloaure  actlona  whora  a  aubaaguent  Incunibranc'-r  rpdcema 
tbe  plaintiff.  It  baa  not  been  the  practice  for  the  defenf^ 
10  take  out  anr  order  to  contlnuo  tbe  prorpedlnKa.  tl  ■ 
been  treatt'l  In  aurb  caaea  aa  a  Judgment  for  bla  bt  i    itt 
ntitied  to  proaecuto  without  obufning  any  auch  on. 
ytdfrai  Lite  Atturance  Co.  v.  Stlnaon,  13  O.  L.  *'     l    , 
■M:  :  Madd.  Cb.  Pr.  49ri. 

TbiB  Itutc  appllea  where  lh<-  i-auH«  of  actlo'i  .<  v.h  h.  .omii  .< 
10  Mme  peraon  not  already  a  party.  Wbere  tbu  ciuf,  o:  t'^tion  duin 
not  ■urvlve,  tbe  action  cannot  be  continued  un<i<  r  thin  lin't  gk.  .  -t.»<B 
In  note  to  liutt'  304,  and  Loire  v.  WalBon,  1  hm,  A  ul  T.  ij'  !u>t'l'i 
i.Bcndv.  5  W.  R.  221;  Orttnlioitgh  v.  Humney.  6  W  R.  ,<;-;  \-  I  l„i»i, 
(,  irilliaml.  9  W.  R.  296. 

The  Kule  only  appllea  to  devolutlona  ol  Intereat  ukJ.iu  pl.i'  ..  l»ioni 
Iial  Judgment :  Ally.Otn.  v.  Blrmii  fham,  16  Cb.  D.  413,  iiilr  -.  arter 
tlie  final  Judgment.  It  la  neceaaary  to  take  any  proceeUluiui  In. the 
action  (other  tban  execution,  whlob  la  provided  (or  by  ffulf  B66)./.!.p., 
■  iicre  the  plaintiff  dlea  after  flnal  Judgment  by  delault.  and  delenilnnt 
•Jihea  to  apply  to  aat  aalde  the  Judgment  and  to  be  let  In  to  defend 
r».«»CTj  V.  Jfi<i-»e»,  16  P.  R.  219;  17  P.  R.  3;  sesalso  .lr»(.on  v.  Smilh. 
10  Cb.  D.  570;  Brl^Aam  v.  Smith,  2  Chy.  Cb.  257;  Conpliell  v.  ;/ol»- 
to«d,  7  Cb.  D.  166;  Xorturn  v.  Korburii,  1894,  1  Q.  B.  448;  70  L.  T.  411; 
Kmclu  \.  Foncflt.  11  O.  L.  R.  389,  and  «.•  f>ur»ol.i.  flIocitSiirn  v. 
ParJoto,  1909,  2  Ch.  437;  101  I,.  T.  382. 

All  actlona  aur>lve  which  do  not  fall  within  the  maxim.  "ocMo 
ver$QnaUt  moritur  Cl*m  p«rfona,"  aa  modified  by  atatute:  see  Tu^trott 
V.  Groat,  4  C.  P.  D.  40.  That  maxim  baa  no  application  to  any  broacbea 
of  covenant,  except  those  which  constitute  a  mere  personal  wrong,  and. 
•Ith  that  exception,  all  rights  of  action  for  breaches  ol  contract  puss 
to  the  executors:  Foimby  v.  Jlarlcer,  1903,  2  Ch.  539,  per  Vaugban 
«IIIU-n«.  1,.!.,  at  p.  eso. 

The  rule  of  tha  Common  Law  aa  to  the  aurvlval  of  causes  of  action 
was  summed  up  In  the  maxim  actio  personalia  moritur  ciim  persona, 
Tbis  was  first  modified  by  4  Ed.  3,  c.  7.  and  in  1886,  this  maxim 
was  to  a  largo  extent  abrogated.  The  statute  then  passed  with  some 
•light  amendment,  is  now  The  Truitec  Act  (R.  S.  O.  c.  121 1,  a.  II.  and 
•  ben  the  Imperial  statutes  in  force  In  Ontario  were  revised  this 
statute  was  deemed  to  have  superseded  3  Ed.  3.  c.  7,  which  was  accord- 
ingly repaaled:   see  2  Ed.  7,  c.  1,  Sch. 

Under  The  Trustee  Act.  s.  41.  except  In  eaaoa  of  libi-l  »nd  slander, 
"11  torts  or  Injuries  to  the  person,  or  to  the  real,  or  personal,  estate  of 
*he  deceased,  survive  to  tbe  personal  representatives  of  tbe  deceased, 
who  have  the  same  rights  and  remedies  In  respect  thereof  as  the  de- 
ceased would  have  If  living,  and  the  damages  recovered  form  part  of 
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bin  eaute:  and  In  like  m«nner  the  penonil  reprewntatlvf,  „t  . 
deceased  person  are  liable  for  torts,  except  libel  or  .lander,  commltw 
by  the  deceased  to  any  other  person  In  respect  ot  his  person  or  of  b^ 
real,  or  personal  property,  but  actions  by  or  against  the  personal  rl 
presentatlves  In  respect  of  any  such  torU  must  be  commenced  withi, 
a  year  of  the  death  of  the  person  by.  or  against,  whose  representat™ 
the  action  Is  brought:  and  an  order  to  continue  aa  action  already  com 
menced  must  be  obtained  within  that  period  In  cases  whore  the  aclto. 
survives  only  by  virtue  of  the  provisions  ot  THe  Tnilee  Act.  b.  M  c" 
This  section  of  the  statute  Is  to  some  extent  founded  on  the  Inin 
Stat  3  «  4  Wm.  4.  e.  42,  s.  2,  but  goes  very  much  beyond  the  provision. 
of  that  Act,  which  limits  the  survival  of  actions  In  resi)cct  of  tora 
to  those  committed  by,  or  against,  the  deceased,  within  six  calendar 
months  prior  to  his  decease.  Many  causes  of  action,  therefore  .bkli 
would  net  survive  under  the  English  Act,  would  survive  under  the 
Ontario  Statute. 

Notwithstanding  The  Trmtee  Act  (R.  S.  O.  121),  sec.  41.  the  bened' 
of  an  action  under  The  Fatal  Accidenia  Act  (R.  S.  O.  c.  151)  to  whicb 
the  beneSclarles  named  therein  are  entitled,  does  not  survlve'ln  fatour 
of  their  representatives:  UcHvuh  v.  Orana  Trunk  By..  2  O  L.  R  SJO 
but  the  personal  representatives  of  the  deceased  may  have  an  original 
cause  of  action  under  The  Truttee  Act,  s.  40,  mpra. 

Under  the  statute,  a  right  of  action  for  seduction  now  surTlra 
against  the  seducer's  personal  representative:  Unce  v.  FaircM*  H 
P.  R.  2.'i3;  and  an  action  for  crim.  con.:  c.  v.  D..  10  O  L  R  ill 
(»c(J  Vive  Brytgea  v.  Bryigct.  1909.  P.  187;  100  L.  T.  744)  ■  before  Ibf 
Act.  see  Viy  \.  Stcu,art,  10  Ont.  591;  and  If  an  action  for  any  tort 
which  survives,  has  been  commenced  by  the  deceased.  It  may  b. 
continued  by  his  representatives:  Jfojon  v.  Pe(er6orou!;/i,  20  Ont.  Apt. 

Prior  to  The  Truttee  Act,  s.  41,  supra,  under  4  Ed  3  c  7  cer 
tain  personal  actions  survived :  e.g..  actions  of  tort,  where  the  I'nlarv 
had  been  done  to  the  estate  of  the  deceased :  Twycrosi  v  Grant  4  C 
R  n.  40:  Untchard  v.  Mige.  18  Q.  B.  D.  771  (a  case  of  slander  «f 
title):  Jom-,  V.  Himet.  43  Ch.  D.  607;  62  L.  T.  497:  Jenit!  v.  mw- 
189,,  1  Ch.  694;  76  L.  T.  382  (a  ease  of  obstruction  of  light);  or 
where  the  deceased's  estate  had  benedted  by  the  tort-  namKy  v. 
Troll  1  Cowp.  374;  Ashley  v.  Taylor,  10  Ch.  D.  76S;  Oakey  v.  Mm. 
36  Ch.  D.  700;  57  L.  T.  18;  but  where  the  deceased  wrongdoer  M 
merely  derived  a  negative  benellt  by  his  tort,  by  savins  himself  an 
expense  which  he  would  otherwise  have  been  put  to,  the  right  of  action 
did  not  survive  under  4  Ed.  3  c.  7,  against  his  personal  repreeentaUvei 
either  at  law:  Phillip!  v.  Homfray,  24  Ch.  D.  439;  49  L.  T.  6:  or  In 
equity:  see  iramillon  Provident  i  L.  Bocy.  v.  Cornell  4  Ont  6:3-  md 
see  Re  Duncan,  1899.  1  Ch.  387;  80  L.  T.  322. 

It  has  been  laid  down  that  the  maxim  actio  personalis  moritur 
cum  pcrsono  •■  never  extended  to  personal  actions  founded  upon  any 
obligation,  contract  debt,  covenant,  or  any  other  duty  to  be  performfd. 
for  there  the  action  survived":  1  Wms.  Saund.  p.  240  and  that  tlit 
maxim  did  not  extend  to  actions  for  tort  arising  out  of  breacli  ol 
contract:  see  Dorij  v.  ffood,  88  L.  T.  19.  (a  case  of  negllsenre  by  a 
solicitor) ;  but  an  action  for  breach  of  promise  of  marriage,  though  la 
form  sn  action  for  breach  of  contract.  Is  within  the  maxim  and  wat 
not  maintainable  against  the  representatives  of  tne  deceased  promlsaor: 
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Finlay  v.  Chimey,  20  Q.  B.  D.  494;  68  L.  T.  664;  Chamberlain  v.  Wilton,  Bote  30i. 
2  H.  A  S.  408;  query,  whether  such  a  cause  of  action  would  even  now 

survive  under  The  Trustee  Act,  s.  41,  supra:    see  Jumct  v.  Morgan, 
infra. 

An  action  against  a  putative  father  of  an  Illegitimate  child,  on  a 
covenant  made  by  him  with  the  mother  for  Its  support,  was  held  not 
to  pass  to  the  personal  representative  of  the  mother:  James  v.  Morgan, 
1909. 1  K.  B.  564;  100  L.  T,  238. 

Cases  of  tort  arising  from  breach  of  contract,  which  were  an  ex- 
ception to  the  Common  Law  rule,  probably  still  survive  In  Ontario, 
as  at  Common  Law,  and  are  not  subject  to  the  limitation  ot  The  Trus- 
tee Act  [H.  S.  O.  c.  121).  8.  41  (3),  supra,  as  to  bringing  an  action 
therefor. 

As  to  persons  Interested  In  the  subject  matter  ot  the  litigation  who  PeMom 
rome  into  being  after  the  commencement  of  an  action:   see  Pftrr  v.  coming  into 
peter,  26  Ch. 
infra,  p.  766. 

Fractioe.— An  order  to  add  parties  under  this  Rule  is  Issued  on  Prtcilco. 
prtreipe:   Oshawa  Cabinet  Co.  \.  Note,  18  C.  L.  J.  60;   application  In 
Court  Is  not  necessary:  Crane  v.  Loftus.  24  W.  R.  93;  Hoffey  v.  Miller, 
lb.  109;  Dyer  v.  Painter,  W,  N.  1881,  105. 

For  form  of  the  order:  see  Form  No.  62;  H.  A  L.  Forms  No.  485. 
It  continues  proceedings  in  the  plight  and  condition  In  which  they 
were  at  the  transmission  of  Interest:  see  also  Chorlton  v.  Dickie,  13 
Ch.  D.  160. 

After  an  order  under  this  Rule,  the  practice  Is,  as  formerly,  that  In  Titi«of 
the  subsequent  proceedings  the  title  of  the  revived  action  shall  be  =»»"  •"«>" 
added  to  the  original  style:   Miller  v.  Huddlestone,  W.  N.  1881,  171;  "*'""■■ 
iSeear  v.  Lawson,  16  Ch.  D.  121. 

As  to  the  effect  of  an  order  as  regards  costs:  see  infra,  pp.  766,  769. 

Where  an  action  becomes  defective,  by  the  death,  or  transmission  Who  may 
ot  interest,  of  any  of  the  parties,  whether  before  or  after  Judgment,  the  obtain  order, 
plaintiff,  or  In  the  case  of  the  death  of  a  sole  plaintiff,  then  his  repre- 
sentatives; or  in  the  case  of  the  death  of  one  of  several  plaintiffs,  ther 
the  surviving  plaintiff,  or  In  the  case  of  an  assignment  or  transmission 
of  the  plaintiff's  Interest  inter  vivos,  then  his  assignee  are  the  proper 
parties  to  apply  for  an  order  to  continue  the  action;  ^because  the  car- 
riage of  the  action  rests  with  them.  If  the  plaintiff,  or  his  repre- 
sentative, or  a  surviving  plaintiff,  or  assignee,  does  not  talie  out  an 
order  to  continue  the  proceedings  In  due  course,  it  Is  open  to  the  oppo- 
!tlte  party  to  move  to  limit  a  time  for  him  to  do  so,  and,  In  default  of 
his  so  doing,  either  to  dlamise  the  action  for  want  of  prosecution,  or, 
if  after  Judgment,  to  stay  all  further  prottwdlngs:  see  supra,  p.  763 ;  but 
there  does  not  appear  to  be  any  authority  enabling  a  defendant  to  tnke 
out  such  an  order,  except  In  a  case  where  he  Is  entitled  to  a&sume 
the  carriage  of  the  action  as  plaintiff,  or  desires  to  obtain  some  relief 
ihereln:  Pennington  v.  CayUy.  1912,  2  Ch.  236;  106  L.  T.  Z'O:  or  where 
he  seeks  to  continue  the  action  for  the  purpose  of  recovering  costs: 
liule  306. 

Where  a  sole  plaintiff  In  an  administration  action  died,  an  order  to 
continue  the  action  was  granted  to  a  person  who  had  been  served 
with  notice  of  the  Judgment,  and  had  obtained  liberty  to  attend  the 
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proceedlQK*.  be  being  beld  tc  be  in  the  same  position  \s  a  party  to 
the  action:  Buratall  v.  Fearon.  24  Ch.  D.  126.  The  personal  repre 
gentative  of  tbe  plaintiff  might  obtain  an  order  to  continue  tbe 
procpedlnRH:  liyr  v.  Paiiitrr.  W.  N.  1881.  lO.V  But  a  perKiin.  whu 
hu)^  not  obtained  such  liberty  to  attend  proceedlncs,  cannot  obtair  an 
order  under  tbip  Ruh'.  au  be  Is  not  a  party:  Dvlancy  v.  Diiiimy  >- 
Sol.  Jour.  417.  Svd  qwrre.  whether  In  either  case  such  a  person 
becomptt  party  to  the  proeeedlnga:  see  notes  to  Rule  ST,  p.  w>.  it 
has  been  beld  that  In  a  case  of  transmission  of  Interest  of  u  pjinv 
served  with  notice  of  judgment,  an  order  under  this  RuU-  Is  im- 
proper; and  that  tbe  successor  should  be  serred  with  notke  of  thi 
judgment:   Re  Wirk;  W.  N.  1888,  9. 

Where  two  of  several  plaintiffs  having  separate  causes  of  action 
died  before  trial,  but.  In  Ignorance  of  tbelr  death,  tlie  trial  ininoed^'l 
and  the  action  was  dismissed,  an  application  by  the  executors  of  th 
deceased  plaintiffs  to  continue  the  action  was  refused:  Xrnison  \ 
Smith,  40  Cb.  D.  567;  and  see  Saltan  v.  New  Beeston  Co..  mipra,  p.  'in 

Tbe  effect  of  an  order  to  continue  the  proceedings  is  to  impose  rn 
an  added  plaintiff  the  ordinary  liabilities  of  a  plaintiff  in  an  acim. 
as  if  he  were  originally  made  a  party:  see  infra,  p.  769.  and  suub 
liability  cannot  be  Imposed  on  a  party  thus  added  as  plaintiff,  agains: 
bis  will.  Surviving  plaintiffs,  therefore,  would  have  no  right  to  issu- 
an  order  to  continue  proceedings  In  the  names  of  thcraselvfs  and  il. 
reprehpntatives  of  a  de^-oased  plaintiff,  without  the  consent  of  smti 
representatives. 

An  executor  continuing  an  action  becomes,  as  formerly,  when  he 
obtained  an  order  of  revivor  under  the  old  practice,  liable  for  cosu 
Boynton  v.  Boynton,  9  Ch.  D.  250;  4  App.  Cas.  733.  So  does  an  official 
liquidator  continuing  an  action  commenced  by  tbe  company:  He  Lon- 
don Drapery  Stores,  1898.  2  Cb.  684. 

An  order  of  revivor  Is  in  force  from  Its  service,  although  (he  party 
served  therewith  has  10  days  to  move  against  it;  and  notice  of  trial 
served  within  10  days  after  such  service,  for  a  day  after  the  expira- 
tion of  the  10  days,  was  held  good:  New  York  Piano  Co.  v.  Strvcnson. 
10  P.  R.  270. 

Where  on  the  death  of  the  sole  defendant,  after  notice  of  trial,  per- 
sona in  whom  his  Interest  vested  were  added  as  defendants,  it  wa? 
held  that  new  notice  of  trial  to  them  was  necessary:  Johnston  v.  Eng 
Hah.  55  L.  T.  55;  35  W.  R.  29;   W.  N.  1886,  131. 

On  the  death  of  an  accounting  party  the  Court  may.  on  an  ex  part' 
motion,  order  the  action  to  continue  between  surviving  parties  and 
the  executor  of  deceased,  notwithstanding  that  the  executor  Is  res; 
dent  out  of  the  jurisdiction:  Jameson  v.  Marthall,  46  L.  T.  480;  and 
see  Rule  25  (2),  and  Rule  2;  l>ut  see  Morrice  v.  Smart,  73  L.  'I'.  Jour 
398. 
I  If  an  action  becomes  defective  by  the  birth,  since  Its  commenre- 
'  ment,  of  an  infant  who  Is  a  necessary  party  thereto,  and  proceedings, 
since  Its  birth,  have  been  taken  in  the  action,  the  common  order  under 
this  Rulr  will  not  render  such  proceedings  binding  on  the  Infant.  .\ 
BpeclaT  form  of  order  to  meet  this  case  will  be  found  in  Seton.  4th 
ed..  ir.27.  Form  3.  Gth  ed..  102,  and  Peter  v.  Peter,  26  Ch.  I),  IS!.  See 
also  Re  Ooold,  51  L.  T.  417, 

Where  a  party  becomes  a  lunatic  pending  action,  as  to  rontinuanre 
of  the  action  by  his  committee:  see  Re  Green,  41  L.  T.  30;  48  L.  J.  Ch;, 
681. 
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After  the  death  of  a  Jnagment  debtor,  a>  order  tor  a  recelier  of  Buto  soi. 
his  estate  caonot  be  made  without  repreaciutlon  of  the  deceaeei'a  „ 
estate;  He  Shephard.  Atkina  v.  Shepharit.  43  Ch.  D.  131;  Norburn  v  Wor- 
Sum,  1894.  1  Q.  B.  448;  70  L.  T.  411. 

In  Wolli.  V.  Smitk,  4e  L,  T.  473;  51  L.  J.  Ohy.  577,  a  judgment 
rredltor  who  hod  obtained  an  order  aoachlug  a  ludgnient  debt,  waa 
held  entitled  to  be  added  under  thla  Rule  as  co-plaintiff  with  his 
debtor,  In  the  action  In  which  the  daMor  had  obtained  the  judgment, 
aed  to  have  notice  of  all  procendlnge  taken  In  that  suit  to  recover 
the  debt.  This  decision  proceeded  to  a  great  extent  upon  the  terms  of 
Eng.  Ord.  60.  R.  2  (1883,  R.  1791,  which  applied  to  the  case  of  the 
devolution  of  an  estate  by  operation  of  law.  and  has  not  been  adopted 
la  the  Ontario  Act.  or  Rules:  but  see  Rule  2. 

This  RiiJe  Is  not  Inapplicable  to  the  case  where  there  Is  a  trans- 
mission of  interest  by  reason  of  a  Bubse(|uent  Incumbrancer  having 
redeemed  the  plaintiff  in  a  foreclosure  suit.  In  such  case,  however,  a 
new  account  may  probably  be  taken  under  fiule  477  without  order. 

Where  the  plaintiff  died  after  judgment,  and  the  defendant  desired 
to  move  to  set  aside  the  judgment,  an  order  obtained  by  the  de- 
fendant to  continue  the  proceedings  in  the  name  of  the  executor  of 
the  decea-sed  plaintiff,  wae  upheld:  Chambers  v.  Kitchen,  16  P.  R.  219; 
17  P.  R.  3;  scd  guare.  see  Pennington  v.  Cayley,  1912,  2  Ch.  236;  106 
L  T.  591;  and  Hulc  305;  Farnlium  v.  MiUward,  1895.  2  Ch.  730; 
Ha/son  V.  Watson,  6  P.  R.  229;  Cameron  v.  Eager,  6  P.  R.  117;  Cho- 
icick  V,  Cimes.  3  Beav.  290.  The  only  case  in  which  a  defendant 
would  seem  entitled  to  obtain  such  an  order  after  judgment  is  where 
lie  has  an  Interest  In  enforcing  the  judgment,  or  is  seeking  some  relict 
:n  the  action;  but  in  such  a  case,  it  be  obtains  the  order,  he  should 
make  himself  plaintiff,  and  the  representatives  of  the  deceased  plaintiff 
defendants:  see  Burstall  v.  Fearon,  24  Ch.  D.  126;  Pennington  v.  Cayley, 
mpni.  p.  765;  but  see  Danl.  Pr.,  6th  ed.,  289. 

Where  an  appeal  to  the  Appellate  Division  becomes  defective  by  App««l 
death,  transmission  of  interest,  or  othei*  cause,  proceedings  to  con- 
tinue the  appeal  by  or  against  the  proper  parties  should  be  taken 
under  this  Rule,  and  in  the  High  Court  Division:  Orasett  v.  Carter, 
« Ont.  584;  see  also  Kanson  v.  Patten.  17  Ch.  D.  767;  Ke  Knight,  Knigli't 
i.  Gardiner,  84  L.  T,  Jour.  205;  32  Sol.  Jour.  166. 

Costs  of  Opdop,— The  costs  of  an  order  to  continue  proceedings  Cnsis  of 
are  recoverable  as  part  of  tue  costs  of  the  cause:  Oirardot  v   Welton   ""''''■ 
H  P.  R.  201. 

The  costs  of  an  order  under  this  Rute  were  allowed  in  SliteheJI  v. 
Barrett,  3  C.  L.  T.  266. 

Delay.— There  is  no  time  limited  for  reviving.     If,  therefore,  the  Delsy  in 
defendant  does  not  move  under  Rule  305,  primil   faete,  an  order  to  isBuitiK 
oontinue  is  regular:   Ardagh  v.  York,  17   P.  R.  184.     It  would  seem  ° 
lio«ever.  that  there  Is  not  an  unlimited  right  to  revive  proceedings, 
"nd  It  undue  delay  takes  place  In  obtaining  the  order  it  may  be  set 
aside:   see  LemesuHer  v.  MaeanMl/.  20  Ont.   .\pp.  421:   Jay   v.  John- 
•(on.  1893,  1  Q,   B.  25;    see  also  Cur(tu  v.   Sheg-eld,   20   Ch.   D.   39S; 
21  Ch.  D.  1;   Miekelthieaitr  v.   Vavasour,  W.  N.   iS93,   61;    Fussell  v. 
Dmdtng,  27  Ch.  D.  237;  Re  Leslie,  23  Ont.  143;   iir.d  where  there  Is 
nndiic  delay  In  taking  out  the  order  to  con*lnuo  tre  proceedings,  the 


i 

3 


768 

Bnl«  301, 


of»ctio» 


RULB8  OF  COURT. 

defendant  may  move  to  limit  the  time  for  so  doing,  and  in  default  tn 
dltuulH.  or  stay  thf  action:  see  $upra,  p.  76a.  and  Hulc  ;)i>i. 

lUmlMal  of  Action  on  Fallnro  to  BoTiTO.-See  Huh    io:  arri 


Actions 
ftKAJnar 
flrm*. 


Aetiou  acaiwt  PwtunUp  Flrai..— Where  n  partner  illn  b. 
tweon  lervlce  ot  the  writ  of  summons  and  Judgment,  the  action  m-v 
continue  without  an  order,  but  Judgment  can  only  be  enforred  agsiL 
hie  surviving  partners,  and  the  partnership  assets:  Blljj  v   Wa<l«.,» 
1899,  1  Q.  B.  714,  719.  "o""m, 

C*miit«r-elsiau,  ete.— A  counter-claim  may  be  rcvlvc-d  In  the 
same  way  ns  an  original  action,  by  the  representatives  ot  the  dereastil 
counter-claiming  defendant:  Antlnw  v.  Aitkin.  21  Ch.  D.  17.",  4,;  i,  i 
689:  see  also  LumBilcn  v.  Winter,  8  Q,  B.  D,  650. 

Aa  to  the  case  ot  consolidated  actions:  see  Re  Worthit  Cull.;,  » 
Wortlei/.  4  Ch,  D.  180.  * 

T\e  Rulei  on  this  subject  apply  to  petltloos  and  originating  uoIIik 
as  well  as  actions :  Re  Atkina.  1  Ch.  D.  82 ;  Re  Djmcfor,  w.  .v.  is;s, 

E«eoiitlo«.— Where,  after  judgment.  It  Is  merely  desired  to  Um 
eiecutlon.  and  rights  or  liabilities  have  become  changed  by  dpaih  or 
otherwise,  the  person  seeking  to  Issue  elecntlon  may  proceed  uniifr 
Rule  666;  seif  quxre  whether  even  In  that  case,  the  persons  .tpplylng 
tor  leave  to  Issue  eiecutlon  should  not  first  make  themselves  p,irtle! 
to  the  action  under  this  Kutr:  see  supra,  p.  762.  Where  It  Is  sought  m 
appoint  a  receiver  by  way  of  equitable  execution,  the  representatives  ot 
the  deceased  debtor  must  be  brought  before  the  Court,  by  order  to 
continue  proceedings  under  this  Rule,  before  the  motion  for  a  rfrclvcr 
can  be  entertained:  Kc  Shepharil.  Atkins  v.  Shepharil,  K  ch.  n.  l:;i, 
(32  L.  T.  337:  Xorburn  v.  Xorburn.  1894.  1  Q.  B,  448;  70  I,,,  T.  411. 

Where  the  solicitor  of  a  deceased  plaintiff  Issued  execution  withmi: 
reviving.  It  was  held  that  a  motion  might  be  made  bv  defendan! 
10  set  It  aside  without  first  reviving  the  action:  Chambers  v.  A.(  *,« 
16  P.  R.  219;    17  P.  R.  3. 

Where  It  becomes  necessary  to  enforce  a  judgment  against  persons 
who  have  subsequently  acquired  a  title,  an  action  must  be  brought 
tor  the  purpose:  Atty.-Uen.  v.  Cor.  of  Birmingham,  ij  Ch,  1>,  r:::. 

Example.,— Where  the  plaintiff  died  within  fturtecn  days  fmrn 
trial,  the  Court  made  an  order,  on  the  .ippllcatlon  ot  his  cxeratorj 
continuing  proceedings,  the  executors  undertaking  to  apply  torth«llli 
for  probate,  apd  to  produce  the  same  at  the  trial  of  the  action  11 
obtained:  Hughes  v.  West,  13  h.  R,  Ir,  224, 

Two  sons  were,  under  their  father's  will,  appointed  tru.stecs  on 
attaining  twenty-one,  and  an  administration  action  was  commeneed 
on  the  elder  attaining  that  age.  In  whlrh  the  Infant  son  was  a  pliln 
tilt,  and  the  other  a  defendant  as  trustee.  Upon  the  infant  alt.iln 
ing  Iwenty-ono  and  becoming  a  trustee,  and  thus  changing  his  Interpsi 
and  liability,  an  order  was  made  ex  parte  making  the  Infant  son  a 
co-defendant:  Re  OooU.  Ooaltl  v.  Oonltl.  ni  I.,  T,  417;  W,  N,  ISSl.  ISJ 

In  an  action  on  a  promissory  note,  where  the  defendant  hcianie 
baniirupt.   it  was  held  that  the  trustet:   ..l-ould  not  be  added,  as  the 
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jud«m«it  would  not  be  for  racoTery,  but  would  onir  amount  to  a  BoM  Ml. 
declaration  of  a  right  to  prove,  which  ought  to  be  made  In  the  bank-     "'■ 
niptcy  proceedlBgs:  Barter  v.  Deheux,  7  Q.  B.  D.  413. 

Where  a  petitioner  had  died  after  nn  order  directing  Inquiries,  It 
was  ordered  that  the  petition  be  carried  on  by  the  executors-  Re 
itliin'i  Ettate,  1  Ch.  D.  82.    See  note  to  Jod.  Act.  sec.  2  (a). 

S>aet  of  Tin  am  u  UaUUtr  f«r  0«»ta.— The  perion  by,  or  coit.. 
against  whom,  the  action  is  continued,  becomes  liable  to  be  ordered  to 
pay  the  whole  coats,  both  those  incurred  before,  as  well  as  thbse  m- 
rurred  after,  the  order:  Boj/nlon  v.  Boyntoti.  9  Ch.  D.  250;  4 
.4pp.  Cas.  733;  Walson  v.  HoUiday.  20  Ch.  D.  780;  Vint  v. 
HUltm,  30  Ch.  D.  24;  Bornemim  t.  Wiuon,  28  Ch.  D.  53;  School 
Boorii,  etc,  y.  Wall,  35  Sol.  Jour.  627:  Re  Lonilm  Dmpery  Storet,  1898 
2  Ch.  684, 

Where  the  action  on  the  death  of  one  of  several  plalntiSa  survives 
to  the  others,  they  are  liable  for  the  whole  costs  to  the  defendant. 
without  regard  to  the  estate  of  the  deceased :  Aapden  v.  Seddon  W  N 
1877,  207. 

Dfaekmrgliig  OiAer.— As  to  the  grounds  for  discharging  an  order: 
see  Dan.  Pr.,  eth  ed..  301 ;  Kult-  303  and  note;  BurjtoH  v.  Feoron,  and 
Jay  V.  Johnstone,  atipra,  p.  787. 

302.  Such  order  and  a  notice  according  to  form  No.  40,  f;;jj«" "' 
shall  be  served  upon  the  continuing  parties  or  their  soli-  ° 
citors,  and  upon  the  new  party.    C.R.  397. 

SseEng.  (1883)  R.  182. 

The  Ontario  Rules  do  not  require  an  appearance  to  be  entered  by  the 
person  served. 

303.  A  person  served  with  suoh  order  may  apply  to  app""'!"" 
till-  Court  to  discharge  or  vary  the  order  at  any  time  orf"'"'"" 
within  10  days  from  tlie  service  thereof.  C.R.  398. 

See    Eng.  (1883)   R.  182. 

This  Rule  is  vary  similar  In  I'  j  terms  to  Chy.  O.  339.  under  which 
It  WIS  held  to  be  not  sulllclent  to  elve  notice  of  the  motion  to  dis- 
charge within  the  time  allowed,  f.ut  the  motion  had  to  be  mad?  re 
tumahle  within  that  time:  //orris  v.  Myers,  16  Ur.  117;  Jackson  v. 
Oardlnrr.  2  Chy.  Ch.  SS.I:  l,".  dr.  42S:  Mrltrny  v.  Hawke.  3  Chv.  Ch. 
«6:  see  Fox  V.  WaUts.  2  C.  P.  D.  4S.  The  time  may  ne  extendcii  sec 
Siiilft  V.  Ounn,  2  Chy.  Ch.  230,  and  Ktilc  176.  The  motion  i.n.«  form- 
erly made  to  the  Court  and  set  down  for  the  proper  day.  It  Is  not 
inrluded  In  the  business  which  may  be  taken  In  Chambers:  Rule 
207.  unless  it  comes  under  clause  4. 

A  notice  U  trial  served  before  the  10  days  had  expired,  tor  a  sit- 
ting commencing  after  the  10  days,  was  held  good,  no  motion  against 
the  order  having  been  made:  New  York  Piano  Co.  v.  i'levcnson.  |<I  p. 
n.  270. 
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ProvioiK  delay  In  the  prowcutlon  of  the  action  la  no  (round  tor  dli. 
ihartrioK  the  order,  the  detandaot  not  having  moved  to  dl«miu 
Ardagh  V.  York.  17  P.  B.  1S4;  but  If  the  Statute  of  Umltatlon,  lu, 
barrod  the  ilalm,  the  order  may  be  dlscharied ;  <ea  I.rm,'iuHcr  t 
Hiiraulay:  and  Jny  v.  Johmlon.  In  not.'  to  fiu/e  301. 

Not  only  the  party  aerved  with  the  order  may  move  to  Mt  It  «ldi 
but  any  party  who  clalraa  Uiat  the  order  haa  been  Improperly  \mnti 
may  alio  move  to  reacind  h :  «iile  217.  aa*  aee  PenMnjIm  v  ffovlf. 
1»12.  2  Ch.  2S6;   IM  L.  T.  691. 

304.  When  death  takes  place  after  verdict  or  finilini;  of 
the  issues  of  fact  but  before  judgment,  judgment  mav 
be  entered  notwithstanding  the  death,  whether  the  cause 
of  action  .vjuld,  apart  from  this  rule,  survive  or  not. 
C.R. 

Thia  Rule  Ig  partly  founded  on  C.  R,  394. 
See  Eng.  (1883)  R.  178. 

Wher^,  after  argument  before  the  CMrt.  and  before  the  dellvcrine 
of  ludgment,  a  party  dle^,.  It  wouM  ,eem  that  no  order  to  ,o„ti„„" 
prooMdlngs  Is  nec-aanry  lo  enable  the  Curt  to  give  Judgu.eiil  '.ul 
the  party  in  whose  favour  the  judgm«,t  i,.  or  hi,  ,„.r,ona)  ..^.r,- 
aentatlve.  If  he  be  dead,  1»  entitled  to  h*ve  judgnien.  ,>rououn.  .«l  l„d 
entered  aa  of  the  date  on  which  the  arnnent  took  .).re-  £,  r-.„'  , 
rouWmrd.  1897,  3  Ch.  554.  and  see  2  WllllMne'  Saund     „art  11    »». 

'-"■  'J'.','  '''"""V;  ""'••  '^  •■^-  *  "'•  '"^^  ""•■•'  '■■  «""■•■''•  2  ».  •  , 

105:    Miles   v.   Williams,   9   Q.   B.    47:    Cu«!ier   v.    Won.'    1    Str    f- 

rr."'"i°"  '■■  '''"'"''■  ^^  ""''"■■  ""■'■  '•■'•'•I'""'"  V,  7Ta«al,  1L>  r'l 
406:  Moor  v.  Rowru.  3  c.  n.  N.  s,  S44:  Belshavi  v.  Per,, ml  S  Ha 
I.'.  I  and  .see  Couture  v.  Bouehanl.  21  S.  C.  R.  281. 

Where.  In  Ignorance  of  the  death  of  the  plaintiff,  after  the  argument 
a  certiacato  of  the  Court  of  Appeal,  was  leaned  dated  as  of  tlie  dtf 
of  pronouncing  judgni-nt,  the  certificate  was.  on  the  ej  rartc  applies, 
tlon  of  defendant,  amended  so  as  to  bear  date  as  of  the  day  of  u-. 
argument,  and  was  ordered  to  he  entered  as  of  that  date'  (Junr 
Harper.  3  O.  L.  R.  r,93:  y-ou„j,  v.  Oravenhurtl,  24  0.  L.  R.  467. 

A  special  direction  should  he  got  from  the  Court  to  date  and  enlft 
the  judgment  when  delivered  as  of  the  date  of  the  arBumcn'  olh.T. 
wise  it  has  to  bear  date  as  of  the  day  It  Is  pronounced  (see  Ku/.  :,vli 
which  will  make  It  apparently  defective  on  Its  face.  In  Hu«l!„ghn 
\.  AllrUI.  before  the  .Tuillclal  Committee  of  the  Privy  Council.  Kb  Aiit, 
1892,  where  the  respondent  died  after  .irpiinient  of  an  appeal,  r 
before  judgment,  the  Comn.lttee  directed  th,  action  to  U  revived  „ 
fore  the  Order  In  Council.  cmbodyluK  the  judgmen'  was-  issued.  anC 
an  order  of  revivor  was  made  by  the  Committee  accordlnglv  In  rd. 
1).  w.  Saunders,  of  counsel  for  appellantsi:  but  tec  Grosed  v,  roricr 
6  Out.  384.  .J88,  where  if  was  said  that  any  revivor  required  iifndlns 
an  aiipeal  to  the  Courl  of  Apiieal  should  be  itfected  In  the  Coiir>  Ivlns 
because  the  Court  of  Appeal  had  no  machlnerv  for  revlvlne  sui!  =  -  and 
see  C.  V  D.,  10  O.  I^.  R.  641 

Where  a  party  dies  after  judgment,  but  before  il  li.ns  liei-n  dra"ir 
up  and  entered,  the  judgment  must  be  drawn  up  and  Is.sued  ber..rc  ih( 
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order  to  oontlnue  proceeding   1>  luued:    lu   BcomH*   v.  Pomeny,  Bui.  soi 
1  Chy.  eh.  32;   OoltriiilA  v.  Armttrong,  lb.,  33. 

The  effect  of  the  Htih  appears  to  be  that  where  a  lUliant  diei  after 
ariumenl  and  before  Judgment,  the  Judgment  la  to  be  given,  as  If  given 
before  the  death  took  place. 

But  for  the  purpoae  of  enforcing  the  Judgment,  an  order  to  continue 
me  proceedings  must  bo  Urat  obtained:  whether  such  an  order  can  be 
obtained  will  depend  on  whether  or  not  the  Judgment  Is  of  sucb  a 
nature  an  to  be  enforceable  by,  or  against,  the  representatives  of  the 
deceased,  as  the  case  may  be. 

But  It  la  to  be  remembered  that  under  this  H«le  In  the  case  of  a 
jodimat  In  respect  of  a  tort,  a  dereaaed  plalntlUa  rcpresentatlvrs 
would  become  entitled,  not  la  respect  of  tie  tort,  but  la  rMpect  aT  the 
Judgment  recoverM  by  the  deceased :  and  tbMgh  Ike  rKht  of  artlon 
In  respect  of  the  tort  which  was  the  sabjeet  of  the  action  might  not 
devolve  on  them,  yet  the  right  of  deceased  as  a  Judgment  creditor 
would. 

305.  Where  a  plaintiff  has  died  and  proceedings  may  Bisn.f 
be  continued,  the  defendant  may  apply  to  the  Conrt  on  S.".™?."' 
notice  to  compel  the  person  entitled  to  proceed  with  the  "."io"™  " 
action  to  proceed  according  to  the  provisions  of  these  """"' 
Rules  within  snch  time  as  the  Court  may  order,  and  that 
m  default  the  action  be  dismissed  for  want  of  prosecu- 
tion.   C.E.  403. 

See  Eng.  (1S83I  R.  185.  and  Duke  v.  Davis.  1893,  2  Q.  B.  260. 

The  procedure  pointed  out  by  this  Rule  appears  to  be  the  proper 
ourse  for  a  defendant  or  his  representative  to  take,  and  not  (as  was 
.uggestcd  In  Morray  v.  W^rtele.  19  P.  R.  288).  himself  to  Issue  an 
order  to  continue  proceedings;  unless  he  la  entitled  to  -assume  the 
poslllon  of  plaintiff  and  take  the  carriage  of  the  action:  see  supra, 
Kulc  301.  and  note;  or  is  seeking  to  recover  costs:  sec  Rule  306. 

In  IVinprot'c  v.  ThommmK  11  Ch.  D.  419,  the  Court,  acting  under 
lu  &  111  Vict.  c.  .",6,  8.  44,  :tppointed  a  person  to  represent  the  estate 
of  II  decsased  plaintiff,  who  died  Insolvent  and  Intestate,  so  that 
the  defendant  might  have  somebody  against  whom  to  move  to  have 
the  action  dismissed  tor  want  of  prosecution:  tea  quan:  It  there  Is 
jurisdiction  lo  make  such  an  order   In  Ontario. 

See  Oslioion  Cahiift  Co.  v.  Sole.  In  note  to  Itulc  213. 

rndcr  the  former  Clmnnry  Practice  If  the  represenlalives  of  a 
flwpased  sole  plaintiff  did  not  icvlve  when  served  with  .m  order  llmlt- 
ms  a  lime  tor  doing  so  tli.-  action  was  dismissed  ml/ioat  iosfs; 
P'fsr  V.  Pitt.  3  w.  R.  1011:  Hill  V.  Oouni,  9  W.  R.  68.  f-ndcr  Rule 
-tt-i  1111  order  may  bo  made  for  payment  of  costs.  If  tli"  defendant 
movme  intends  to  press  for  a  dismissal  with  costs  his  proper  course 
«ould  seem  to  be  to  include  a  claim  to  that  effed  in  liis  notice  of 
:iiotlon  to  compel   the  plainllff  to  revive. 

Where  a  sole  plaintiff  died  after  judgment,  and  dercn.lant  desired 
:.  ^nove  to  se*  aside  the  judgment:  see  Chamlins  v.  KiHlien  16  P  R 
:i-'     I-  P.  R     :. 
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"sot.'"'        ''"■  Where  an  action  is  so  dismissed  an  order  for  pav- 
c„i,.  mcnt  of  costs  may  be  made  and  enforced  against  tlie 

goods  and  lands  wliich  were  of  the  deceased  plaintitt 

C.R.404.  Amended. 

Formerly  in  Equity  a  lult  tould  not  be  Mvlved  (or  coata  payable  bt 
the  dacaaaed  party  paraonally,  unlaaa  tlie  coata  had  b««n  taied  b«lor! 
tba  ahaUmeot  or  Iha  atilt,  or  unl«aa  In  addition  to  tba  coati  a  duly  was 
decreed  which  remained  unexecuted:  Sm.  Pr.  6th  ad..  728.  c.  K  i» 
expressly  provided  that  It  could;  whether  tbl»  llule  aa  now  irmej 
baa  the  same  eRect  remains  to  be  determined. 

Seitiilr,  where  a  defendant,  under  this  Rule,  seeka  to  eontlnue  pro 
ceedlngv  for  the  purpose  of  recovering  losta  due  by  a  deceased  plalo 
tut  he  alio-: "  make  himaelf  plaintiff,  and  the  repreaentatlvea  o(  tlu 
deoeaaad  i .  Iff  defendanta,  by  the  order  to  continue  tbo  proceed 
Ibis;  he  .  oot  properly  bring  the  latter  Into  the  uitlon  as  plalniUa. 
beoauie  i';.  :  *ould  be  Imposing  ou  them  a  personal  liability  for  put 
cost.s:  s.      aote  to  ttutt'  JOl,  Juprri,  p.  769. 

In  Oniia  I.  Harver.  3  O.  I,.  R.  69S.  where  the  plaintiff  died  attfr 
argument  of  im  appeal,  but  before  the  giving  of  Judgment;  ou  lit 
appeal  being  dismissed  with  costs,  It  »as  held  that  the  dctindani, 
were  entitled  to  the  appointment  of  an  administrator  ad  lilcm  to  re- 
present the  plaintiffs  eatate.  In  order  tl.at  the  costa  of  the  action  and 
of  tlie  appeal  might  be  recovered,  the  deceased  plaintiff  haiing  no 
aaaets  in  the  Province,  but  having  given  a  bond,  securing  the  co.:< 
of  the  appeal.  See  also  I'ounir  v.  aravvukurit.  24  O.  L.  R.  4ST  Bu- 
former  c.  R.  19ii,  which  enabled  the  Court  to  appoint  an  admluiMralor 
ad  litem,  has  not  been  contlnut-'d. 
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(ii)  Payment  into  Court  with  a  Pleading,  in  Satisfaction. 

307.  A  defendant  may.  either  before  or  at  lht>  time  oi 
deliverinc  Ms  defence,  or  afterwards  by  le«\-e  of  the 
Court,  pay  into  Court  a  sum  of  money  in  satisfaction  of 
the  «inse  or  a  part  of  the  cause  of  action,  or  of  f:if  i.r 
mo^tv  of  the  causes  of  action  for  which  the  plaint  tV  :i"  ■ 
sad  t)ie  money  when  so  paid  in  shall  remain  in  CViiii 
subject  to  fnrther  order  nnless  the  plrtintiff  elects  to 
take  it  out  as  hereinafter  provided.    C.R.  419. 

See  Eng.  (1883).  RR.  255.260; 

(1)  This  J?u!c  is  not  conflned  to  any  particular  class  of  aill;ins.  bu: 
whether  It  applies  to  a  tlalni  which  Is  not  for  recover;  of  i-innc  y  Ims  nu: 
been  decided.  The  English  Rule  has  been  held  not  to  apply  so  as  (1) 
to  compel  a  plaintiff  who  accepts  money  paid  In  "  in  rcspcrt  of  He 
causes  of  action  complained  of,"  to  accept  it  in  satisfaction,  not  onlr 
of  damages  Incurred,  hut  also  of  Ills  claim  10  cstaiillsh  his  riclit  m 
an  injunction;  or  (2)  to  c^nable  a  plaintiff  who  accepts  the  'moo.  y  iiaM 
in,  lo  do  so.  not  only  as  a  satisfaction  of  his  own  claim,  but  also  .i>  in 
effect  diBcbarKinK  him  from  liability  on  a  counter-claim  l>y  Ih'  '-^ 
tendant,  who  has  paid  the  money  in:  Coofe  v.  Ford.  1899.  2  Ch  93; 
80   I.-  T.   697. 
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(2)  It  aDAblflt  the  dvlendant  to  deny  the  plalntitt'i  causea  of  action.  Bait  SOT. 
uid.  at  tha  aame  time,  pay   Into   Court:    lee  Hute  308;    Bvrdan  j. 
Oreenuiood,  8  Ex.  D.  251;  HawkcMley  v.  ItradtHaw.  5  Q.  B.  U.  22.  302; 
Harp«r  v.  Davia,  19  Q.  B.  D.  170;  even  Id  actions  for  libel  or  alandur; 
Hawkeiley  v.  Brad$haw,  tupra,  which  are  expreaaly  excepted  l/y  the 

Eai-  Rule;  or  to  plead  tender  before  action:  Davit  v.  Kationnl  Aft. 
CO.,  18  P.  R.  116.  Quare,  whether  this  Is  ao  In  all  caaes.  eurh  as  nitloai 
to  try  a  right,  or  to  establleh  a  character  which  1b  assailed,  or  where 
fraud  Is  charged:  Berdan  v.  Grccnuood,  aupia. 

The  principle  is,  that  the  Court  ought  not  "  to  preclude  defendants 
la  actions  from  saying  and  doing  that  which,  as  pructlcil  mou.  before 
the  action,  they  might  reasoaably  say  and  do,  viz..  say  that  tboy  tsntlrely 
dsoy  a  perion'a  right  to  sue  them,  yet  pay,  or  ofter  to  pay,  a  uum  of 
moaey  as  the  price  of  peare.  and  for  the  prevention  of  furthpr  litlga- 
tloa:"  Berdan  v.  Onrnuood,  ^  Kx.  P.  2r.9.  In  Spurr  v.  Hall,  2  Q. 
B.  D.  616,  an  action  for  nuisance,  the  defendant  was  not  allowed  to 
plead  payment  Into  Court  togtther  with  a  denial  of  the  right  of  action; 
tut  the  8ubHe<iuent  cases  make  the  propriety  of  th^t.  derision  at  least 
doubtful,  and  under  tVi^  Rule  the  defendaQt's  ilgbt  so  to  do.  seems 
plain.  See  also  Potte,  ..  Home  and  Colonial  Insurance  Co.,  cltett 
'J  Q.  B.  D.  6a2;  and  Jud.  Act.  see.  71,  supra. 

(3)  The  payment  Into  Court  Is  not  to  be  an  admibslon  of  liability: 
Rfile  308.  Under  the  Rng.  Rule  payment  In  satisfaction  la  an  admli- 
^toa  of  liablltty  of  the  cause  of  action.  In  respect  of  which  the  money 
's  paid  Into  Court;  but  with  hU  defence  a  defi'Udant  may  (except  In 
action  .'or  libel  or  slander:  Fhminfj  v.  DoUar.  23  Q.  R.  p.  3R8)  pay 
In  money,  and  deny  liablltty  .  M'h>'<hr  v.  Unitai  Telephone  Co..  1.1  Q. 
B.  D.  597.  See  Thnnell  v.  DaiUs,  1S93.  1  Q.  B.  367;  68  L.  T.  220.  where 
money  was  paid  in  generally,  without  sppcifying  the  cauae  of  action, 
I'nder  this  Rule  there  la  no  exception  of  actions  for  libel  or  slander. 

(4>  Payment  may  be  made  In  satisfaction  of  part  of  a  cause  of 
action,  or  of  any  one  or  more  of  several  causes  of  action  as  well  as 
cf  the  ^\hole  action. 

(S)  The  platntlft  may  not  take  the  money  out.  unless  he  accepts  it 
.a  satisfaction  of  the  cause  of  action  In  respect  to  which  it  was  paid 
!n'  Rule  311. 

The  result  will  be  that,  notwithstanding  any  defence  denying  lia  pnctica 
bility,  tbe  acceptance  will  satisfy  the  cause  of  action,  and  the  action.  'lOnt. 
except  as  to  costs,  will  come  to  an  end.  If  tbe  payment  In  Is  in  satis- 
faction of  the  whole  cauae  of  action:  see  Re  Earl  of  Stamford,  33 
W.  R.  a09,  where  plaintiff,  after  taking  the  money  proceeded  with 
the  action,  and  was  required  to  stop  prorcedings,  or  (my  the  mtmcy 
In  acain:  wh;  also  Kane  v.  Hditchell.  13  P.  R.  118. 

The  money  will,  under  this  Rule,  remain  In  Court  as  the  defendant's 
money.  If  not  accepted  by  the  plaintiff  In  satisfaction,  to  be  dealt  with 
by  the  Court  In  th«  judgment,  or  by  other  order  in  the  action:  see 
ilaple  V.  Earl  of  Shrewsbury,  19  Q.  B.  D.  463;  S")  \V.  R.  S19.  It  will 
not  be  paid  nut  on  motion  by  the  plaintiff,  he  not  acccinlng  It  in 
full:  Kanr  v.  Mitchell,  supra:  and  if  the  plaintiff  fail  to  recover  Judg- 
ment for  as  much  as  the  amount  paid  in.  the  defendant  will  be  entitled 
to  tbe  surplus:    Vmlr  v    Rent.  117  L.  T.  .Tour.   2^2. 

It  would  Beefli  also  that  it  should  be  treated,  while  In  Court,  as  the 
defendant's  money,  where  it  is  i>ald  in  with  a  denial  oC  liability,  and 
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B>M  m.  ptildtlll  dM>  not  in-^l  II.  but  proowd.  to  trUI  rmd  nfowm  in,. 
tmimor  y.  coiron,  cll«d  In  /MMi  v.  .ViUtonal  /(ii.  IK  |.  ii  ,„. 
dray  v.  Bartholrmr^,  HIS,  I  g.  b.  209;  71  U  T.  867  (.l.ndfpi  ,nd 
m  under  thi-  dlHlmllar  Bngllih  RuIm.  Dim*  ».  ««,■„,  70  ,  . 
6»«;   18D5,  1  Q.  B.  211   («).  llltMll.  "   '-  T. 

Where  the  plalntlir  did  not  elect  to  take  the  money  out  wUhln  th. 
time  limited  by  ««Ic  313,  end  Judgment  wm  given  Id  l.vour  „r  1" 
defendant  upon  the  ouie  ol  action  In  reipect  or  which  the  moner 
»ae  paid  In.  but  the  judgment  did  not  dlipoae  of  the  mon-j  In  ( „„„ 
It  waa  held  that  11  remained  In  Court  iuhiect  to  the  anal  order  o( 
the  Court  atler  the  determination  ot  the  acUon,  and  muit  be  dlnpourd 
of  In  accordance  with  iuch  determination,  naintllt  wai  held  ro  b. 
not  entlUed,  after  auch  Judgment,  to  an  order  under  Rale  176  estend 
ng  ..aac  pra  (a.c  the  Ume  limited  by  Rate  siS:  iioemn  v.  ji'rr,u»», 

18  P.  R.  ZOl. 

Even  where  liability  la  not  denied  the  money  muit  remain  10  bt 
dealt  with  by  the  Court.  If  plalntllf  doea  not  eleit  to  lake  It  out  under 
Hulti  SI2  and  S13;  and.  by  reason  ot  the  plaintiff':  not  a.copilng  >t 
the  proper  time,  the  defendant  may  afterward,  contend  that  the 
amount  payable  by  him  la  le»  than  the  amount  paid  Into  Toiirl 
/)«»(.o.i  V.  IVood..  17  P.  R.  549;  >ee  V.nle  v.  Brid,  .«pr„.  p  773. 

Where  an  action  la  conetltuted  under  Rale  66  by  aeveral  plaliiiin. 
having  aeparate  clalmi.  a  payment  Into  Court  of  a  lump  »uni  u  noi 
Irregular,  but  the  plaintiffs  may  require  the  defendant  to  deliver  par 
tlculara  of  the  claims  In  respeit  of  Which  the  payment  Is  made  Be, 
tint  v,  ntort  Qat  Co.,  1907,  2  K.  B.  290;  97  I-.  T  102  Wher.  a 
defendant  denied  that  the  contract  sued  on  was  binding  on  him  and 
paid  Into  Court  £50  to  aatlsfy  the  plalntira  claim,  and  further  that 
If  It  was  binding  on  him  he  paid  Into  Court  £250  which  he  alleged  was 
sufficient  to  satisfy  the  plalnllffa  claim.  It  was  held  that  the  pleading 
was  Irregular  aa  not  specifying  the  cauae"  of  action  In  respect  ol 
which  the  payments  were  made:  t'*upman  v.  Wettcrhy,  13B  1..  T,  Jour 

CoiU.  Where  the  money  la  not  accepted  In  full,  and  the  plaintiff  re.  overs 

auOcleot  to  carry  costs,  though  leas  than  the  amount  paid  In.  It  would 
seem  that  the  plaintiff  la  entitled  to  the  general  costs  ot  the  aellon 
down  to  payment  In:  Poiccll  v.  ri,*,T..  In  note  to  Rule  313,  in/ra;  but 
see  Whreler  v.  Vnltcl  Teh-phonr  Co..  13  Q.  B.  D.  597;  Ooatord  v  r»rr 
13  Q.  B.  D.  598  n:  Wood  v.  Lcclham,  61  L.  J.  Q.  B.  216;  Jonca  v  Whil- 
lakcr.^:  I..  T.  216.  and  Kane  v.  MllrhcU.  tupro.  p.  773;  but  he  may 
nevertheless  be  liable  to  pay  the  costjs  ot  Issues  on  which  he  tall< 
Pom-ll  V.  Vickera,  supro,  and  Hubbmk  v.  BrltiaA  S.  Bornio  Co  IM. 
2  K.  B.  473. 

Ani  see  Aur.jlon  v.  Higgs.  i  Ex.  D.  174;  OrcKon  v  Una.  T  Ch. 
D.  839;  B,,l  r  Oatone.  12  T.  L.  R.  419.  where  the  plaintiff  was  Blven 
cosu  up  to  the  time  of  payment  Into  Court,  and  defendant  costs  sub- 
sequent thereto.  The  Judge  at  the  trial  doubtless  has  a  discretion 
under  Jut!.  Act.  sec.  74.  to  give  defendant  the  whole  costs  ot  the  action: 
see  also  "awkea  v.  Fox.  91  L.  T.  Jour.  30.  In  Small  v.  iyon.  10  P.  R. 
222,  where  judgment  was  given  for  defendant  with  costs.  It  was  held 
that  the  Taxing  Officer  had  no  alternative  but  to  tax  the  defendant  all 
big  costs. 

bron"""  ^^'"'''''  '"''  *c'cndants  are  entitled  to  put  In  separate  defences,  and 

twolifend-      "'"  I""  P»'d  money  Into  Court  exreedlng  the  amount  ultlmatelv  re- 
•■.».  covered  In  the  action,  the  other  defendant  cannot  avail  hlmsdl  ot  the 
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M^mnt  Into  Court  kr  ku  ca-ddfpnilant   u  a  HtUfactloa  of   thr  ■•im  M(. 
ituK  of  utlon  xalDit  hlniMir,  ond.  on  foilurii  of  lill  detisra.  pliUl'     *" 
tig  la  pnMrird  to  have  Judgment  entered  against  bim  for  cutti;  Pernij/ 
T  WImbI'  <f<Hi  Urbnti  nulrict.  18M,  2  g.  B.  72. 

Wbcre  on  a  motion  for  ftumroary  Judgment  d^fundanl  wai  allowed 
to  deffod,  on  payment  of  money  Into  Court  aa  part  security  for  the 
plalntlff'4  elalm.  the  defendant  waa  not  allowed  to  set  up  In  his  plead- 
lag  'hat  such  payment  Into  Court  wu  In  Htlitactlon  of  the  plalnllll'a 
clalu;  Uetiieli  v.  Olteon,  7  O.  L.  R.  <I1. 

Where  tender  of  amends  In  an  action  for  tort  Is  pleaded  under  Artionn 
Jud.  Af^.  •.  71.  i\\'  money  must  be  brought  Into  Court:  see  Rule  309.     *>'  *urt. 

In  an  acflon  Bgnlnit  a  husband  and  wife  for  a  tort  of  the  wife  (a 
libel)  It  was  held  that  the  husband  and  wife  could  not  put  In  Incon- 
■latent  defences,  and  therefore  the  husband  paying  money  Into  Court. 
th>'  wife  could  not  plead  denying  liability;  Beaumont  v.  Kayt;  1904. 
I  K.  B.  292;  but  that  was  because  In  England  a  payment  Into  Court 
la  an  admlaslon  of  liability,  which  Is  not  the  case  under  Ont.  frulea: 
a«e  Rule  808. 

Where  a  defendant  In  an  action  of  libel  or  slander  pays  money  Into 
Court  by  way  of  amends  with  his  defence  under  The  Libel  and  Slander 
net  IR.  S.  O.  c.  71).  a.  9.  bo  cannot  In  the  event  of  hH  falling  In  his 
defence  under  a.  7  of  fhat  Act.  trt-at  the  payment  as  made  under  Rule 
307;  Oiley  v.  IVIHiea.  1898.  2  q.  B.  5C. 

Aa  to  payment  Into  Court  In  actions  for  libel,  aee  The  Libel  ami 

•inter  Ael,  tupra.  a.  0.     Whera  a  plaintiff  In  a  libel  action  died 

I   rore  money  paid  Into  Court  by  defendant  In  aatlsfactlon  baa  been 

taken  out.  bla  executor  waa  held  entitled  to  obtain  payment  thereof; 

jrazirell  v.  WoKflry.  1907.  1  K.  B.  274. 

Aa  to  payment  In  by  a  third  party:   aee  Bate$  v.  BurcAell.  W.  N,  ftilrd  party. 
1884.  108. 


308.  Payment  of  money  into  Court  sliall  not,  unless  psynMit 
expressly  so  stated,  be  deemed  an  admission  of  the  cause  ISm'iu^™'" 
of  action  in  respect  of  which  it  is  paid.    C.R.  420. 

See  Eng.  (18831  R.  256. 

Where  money  la  paid  Into  Court  In  full  aatlsfactlon  of  the  plain- 
tira  claim,  the  plaintiff  cannot  obtain  leaye  to  take  It  out  In  satisfac- 
tion of  part  only,  with  liberty  to  proceed  for  the  balance  claimed  by 
blm:  Barrie  v.  Toronto  d  Ktagara  Power  Co..  11  O.  L.  R.  48. 

309.  With  a  defence  settlnR  up  a  tender  before  action.  Tmder. 
the  .sum  alleged  to  have  been  tendered  shall  be  brouglit 

into  Court.    C.E.  428. 

Same  as  Eng.  (1883)  R.  257. 

This  Rule  la  similar  to  the  former  Common  Law  practice;  aee 
Ckapman  v.  Ulcks.  2  c.  &  M.  633.  where  it  was  held  that  It  thu  sum 
tendered  was  not  paid  In.  the  plaintiff  might  sign  Judgment  tor  the 
mm  as  to  which  tender  was  pleaded. 

A  ilefence  may  be  set  up  denying  liability  as  we:i  as  pleading  ten- 
der: DavU  V.  National  Assur.  Co.,  16  P.  R.  116. 
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Sola  SIO.  The  Rule  would  seem  to  apply  In  a  foreclosure  suit,  as  well  as  in 

any  other  kind  of  action:  see  Kinnaird  v.  Trollope,  42  Ch.  D.  610, 

Payment  Into  Court  with  a  plea  of  tender  before  action  Is  not  an 
admission  of  the  right  of  the  plaintiff  to  bring  the  action:  .4inericun 
Ariatotype  Co.  v.  EaTcina,  7  O.  L.  R.  127. 

Where  a  defence  eets  up  a  tender,  it  is  not  essential  that  the  ten- 
der should  he  alleged  to  have  been  made  before  action,  if  the  fact 
may  be  Inferred  from  the  other  statements  of  the  defence:  Orif^ths  v. 
Ystradyfodwff,  24  Q.  B.  D.  307. 

The  plaintiff  cannot  take  the  money  out  in  satisfaction,  and  tu 
his  costs  as  of  course;  the  plea  of  tender  raises  an  Issue,  which  re- 
mains unsettled  on  the  record,  and  In  respect  of  It  the  defendants  are 
entitled  to  go  to  trial:  /&.  If  tte  plaintiff  elects  to  take  the  money. 
he  must  take  It  in  fdll  of  his  claim,  aiid  the  defendant  thereupon 
becomes  entitled  to  his  costs:  American  Ariatotype  Vo.  v.  Eakins,  T 
O.  L.  R.  127;  and  see  Rule  315. 

Formerly  a  tender  could  not  be  pleaded  In  an  action  for  unliqui- 
dated damages:  see  Davys  v.  Richarason,  20  Q.  B.  D.  722;  21  Q.  B.  D. 
25  202;  but  under  Jud.  Act,  s.  71,  and  Rule  307,  semble,  It  may;  and  It 

^■T  Is  probably  for  that  reason  that  the  former  special  provisions  of  Th> 

*■*  Municipal  Act  and  The  Justices  of  the  Peace  Protection  Act  (R.  S.  0. 

f^  1S97),  c.  88,  permitting  a  tender  of  amends,  have  not  been  continued 

In  the  present  R.  S.  O. 

Cw  Tender  to  a  soUc'tor  of  a  cheque.  Is  not  a  good  legal  tender:  Blum- 

berg  V.  Life  Interests  Corp..  1897,  1  Ch.  171;  1898,  1  Ch.  27. 

'^,°  ^^^  . ,  310.  Payment  into  Court  shall  be  pleaded,  and  in  the 

jl  d«(»ce.  pleading  the  cause  of  action  or  part  thereof,  in  respect 
of  which  the  payment  is  made,  shall  be  specified.  C.B. 
421. 

See  Eng.  (1883)  R.  256. 

A  payment  Into  Court  In  satisfaction  of  the  whole,  or  part,  of  the 
plaintiff's  claim  may  be  made  before,  or  after,  the  delivery  ot  a 
defence:  see  Rules  307,  311. 

In  the  case  of  a  payment  in  before  defence,  if  a  defence  is  subse- 
quently delivered,  the  payment  In  must  be  set  up  in  the  defence. 
Where  the  payment  In  is  made  after  the  deliver:^  of  the  defence,  the 
order  granting  leave  should  provide  for  the  delivery  of  a  supplemen- 
tary defence,  in  order  to  set  up  the  payment  in  as  required  by  this 
Rule. 

Where  there  are  several  causes  of  action,  or  different  heads  of  claim, 
money  should  not  be  paid  In  generally,  without  specifying  the  amounts 
applicable  to  the  different  causes  of  action  or  heads  of  the  claim. 
wTiere  it  can  be  done;  otherwise  particulars  may  be  ordered.  Thus, 
where  plaintiff  claimed  (1)  mesne  profits,  and  (2)  damages  for  dilapi- 
dation and  non-rppalr  of  premises  leased,  the  defendant  paying  in 
generally  was  ordered  to  give  particulars  apportioning  the  money  paid 
In  to  the  different  heads  of  claim:  Roice  v.  Kvlly,  59  L.  T.  139;  W.  N. 
18S8,  141 ;  and  see  licnning  v.  /I/orrf  Oas  Co..  in  note  to  Rule  '.'•u'i. 

In  Parairc  v.  Loibl.  49  L.  J.  C.  P.  481;  43  L.  T.  427  (discussed  in 
Roue  V.  Kelly),  where  plaintiff  claimed  for  distinct  services  as  defen- 
dant's architect,   viz. :   In   preparing  plans,   acting  as  arbitrator,  and 
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making  surveys.  It  was  held  that  payment  Into  Court  generally  wae  H.l„  an. 
sufficient  in  point  ot  pleading,  but  the  question  whether  particulars     ">■ 
ihould  be  ordered  was  not  passed  upon:  see  Bunk  ot  London  v  Ouar- 
mtee  Co..  12  P.  R,  499;  Oceon  Marine  SS.  Co.  v.  Ocean  Marine  Insur- 
once  Co.,  2  T.  L.  R.  426. 

311.  A  defendant  paying  money  into  Court  before  de-  onn 
livering  his  defence  shall   serve  upon  the  plaintiff  a  °°"" 
notice  stating  that  he  has  paid  in  the  money,  and  specify- 
ing the  claim  or  cause  of  action  in  respect  of  which  the 
payment  has  been  made.    C.B.  422. 

Taken  from  Eng.  (1883)  R,  258. 

For  form  ot  notice:  see  H.  £  L.  Forms,  No.  397. 

A  defence  delivered  subsequently  and  simply  denying  liability  was 
held  not  embarrassing:  .Inon.  31  Sol,  Jour,  136,  139;  but  under  «ule 
310,  the  payment  must  be  pleaded. 

Where  a  motion  for  judgment  Is  pending  when  the  payment  Is 
made,  the  defendant  Is  liable  for  the  costs  thereof-  lie  Lamer  v 
Waters,  1898,  2  Q.  B.  326;  79  L.  T.  81. 

312.  The  plaintiff  may  take  the  money  out  of  Court  How 

in  satisfaction  of  the  cause  of  action,  or  part  thereof,  in  S,';J°t"« 
respect  of  which  it  was  paid  in,  upon  filing  and  serving  ot'cZ^"' 
a  memorandum  (Form  27),  which  shall  be  equivalent  to 
a  satisfaction  piece.    C.B.  423. 

The  memorandum  referred  to  In  this  Rule  should  be  entered  of 
record:  see  Rule  532. 

For  Form  No.  27,  see  H.  &  L.  Forms,  No.  398,  Where  the  money 
Is  accepted  In  satisfaction  ot  the  cause  of  action,  or  part  of  the  cause 
ot  action,  (n  respect  of  which  It  Is  paid  In,  no  order  for  payment  out 
is  necessary:  Rule  319. 

It  tlie  money  Is  not  taken  out  by  the  plaintiff,  it  is  subject  to  the 
order  of  the  Court,  and  such  order  may  be  made  In  respect  ot  It  as  the 
case  may  require,  and  the  rights  of  the  parties  may  ultimately  appear: 
see  Broion  v.  Fecney,  1906,  1  K.  B.  563:  Maxieell  v.  Wolselev,  1907,  1 
K.  B.  274;  Ramus  v.  DashKOOd,  Mew's  Dig.  1909,  p.  480. 

313,  The  plaintiff  shall  make  his  election  to  take  the  ei,„i„.. 
money  out  of  Court  within  four  days  after  the  day  on 
which  he  receives  notice  of  payment  in  if  the  payment 
IS  made  before  defence,  and  if  the  money  is  paid  in  with 
the  defence  he  shall  elect  before  the  expiration  of  the 
time  for  replying,  and  before  replying,    C,R.  424. 

Where  the  plaintiff  does  not  elect,  within  the  time  provided  by  this 
»»!e.  to  accept  the  money,  the  defendaul  may  contend  that  it  Is  more 
ihan  the  plaintiff  is  entitled  to  recover:  see  Denison  v.  Wooiis,  in  note 
to  Rule  307,  p,  774. 
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A  plaintiff,  who  by  mistake  had  accepted  money  paid  in  with  a 
defence,  was  allowed  to  withdraw  his  acceptance:  Chevalier  v.  Host. 
3  O.  L.  H.  219;  and  see  Emery  v.  Webster,  9  Ex.  2i2;  Rule  314,  infra. 

Where  the  plaintiff  by  mUtake  claimed  less  than  was  due  tu  him, 
and  the  amount  claimed  was  paid  Into  Court,  and  taken  out  In  satis- 
faction before  the  mistake  was  discovered,  it  was  held  that  the  plain- 
tiff could  not  bring  another  action  for  the  true  amount  due,  less  the 
amount  so  recovered  In  the  former  action:  Sandert  v.  Hamilton  96 
L.  T.  679. 

If  the  plaintiff  elects  not  to  accept  tbe  money  paid  in,  and  fails  at 
the  trial  to  recover  judgment  for  as  much  as  was  paid  In,  the  defen- 
dant paying  it  In  is  entitled  to  the  surplus:  Veale  v.  Heid,  il7  L.  T. 
Jour.  292;  Oitlmor  v.  Cowan,  cited  In  Davis  v.  National  A$s.  Co..  16 
P.  R,  p.  119;  Maguire  v.  Ferguson.  18  P.  R.  201.  The  money  In  Court 
Is  subject  to  the  order  of  the  Court,  and  must  be  dealt  with  as  tbe 
rights  of  the  parties  ultimately  appear;  lb.;  Rule  316. 

Where  tbe  money  paid  in  Is  less  than  tbe  amount  claimed,  and  an 
amount  within  the  Jurisdiction  of  a  County  Court,  the  plaintiff  accept- 
ing it  is,  nevertheless,  entitled  to  costs  on  the  Supreme  Court  scale: 
Stephens  v.  Toronto  Ry.,  13  O.  L.  R,  107,  363. 

Where  the  plaintiff  elects  not  to  take  the  money  out  of  Court,  and 
proceeds  with  the  action,  and  recovers  less  than  the  amount  paid  in, 
be  Is  primA  facte  entitled  to  payment  of  the  amount  recovered  out  of 
tbe  moneys  in  Court:  Rule  316  (2) ;  but  U  Is  open  t-^  tbe  defendant  to 
show.  If  be  can,  that  bis  claim  against  tbe  plaintiff  for  costs  wll! 
exceed  tbe  amount  recovered  by  tbe  plaintiff,  and  so  stay  payment  to 
the  plaintiff  until  the  true  balance  Is  ascertained:  Povsell  v.  Vicften, 
1907,  1  K.  B.  71;  95  L.  T.  774. 


314.  Where  the  defendant  does  not  allege  tender  be- 
fore action  and  the  plaintiff  takes  the  money  in  satis- 
faction of  all  the  causes  of  action,  he  may  tax  his  costs 
of  the  action,  and  issue  execution  therefor,  unless  the 
defendant  pays  them  within  forty-eight  hours  after  taxa- 
tion.   C.R.  425.    Amended. 

Whether  this  Rule  gives  the  plaintiff  an  absolute  rlgbt  to  the  costs 
according  to  tbe  scale  of  the  Court  in  which  the  action  Is  brought. 
Irrespective  of  the  amount  brought  Into  Court  and  accepted  in  satis- 
faction of  the  claim,  and  without  any  set-off  of  costs  by  tbe  defendant, 
was  the  subject  of  a  conflict  of  opinion;  in  tbe  affirmative:  see  Bnbrock 
V.  Standish.  19  P.  R.  19.5  (a  decision  of  a  Divisional  Court),  followed 
by  Brltton.  J.,  in  McKelvey  v.  Chilman,  5  O.  L.  R.  263;  ami  in  the 
negative;  see  Chivk  v.  Toronto  Electric  Light  Co.,  12  P.  R.  58.  (Rose, 
J.),  not  referred  to  In  Babcovk  v.  Standish,  and  see  Rule  649;  and 
Solomon  v.  MulUnrr.  1901.  1  K.  B.  76.  The  point  may  now  he  con- 
sidered to  be  settled  affirmatively  by  the  decision  of  the  Court  yf 
Appeal:  Stephens  v.  Toronto  Ry.,  13  O.  L.  R.  3S3,  approving  Babcock 
v.  Standish,  supra. 

Where  money  Is  paid  into  Court  In  Batisfartlon  of  one  of  several 
claims,  with  a  denial  of  liability,  and  the  plaintiff  proceeds  with  the 
action,  but  ultimately  accepts  the  money  paid  In  in  satisfaction  of 
all  claims  sued  for,  he  is  entitled  to  the  costs  of  the  claim  In  respect 
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of  which  the  money  was  paid  Into  Court  up  to  the  time  of  payment,  But*  »14. 
but  must  pay  the  defendant's  costs  of  all  other  claims,  and  of  all  auh- 
sequent  proceedings  after  payment  in:  Hviith  v.  Xorthlcach,  etc.,  1902, 
1  Ch.  197;  and  where  In  such  a  case  the  plaintiff  proceeds  to  trial,  and 
succeeds  on  some  issues,  he  Is  entitled  to  the  costs  of  those  Issues, 
though  the  amount  recovered  be  less  than  the  amount  paid  in:  Wag- 
ttoffe  V.  Bentley,  1902,  1  K.  B.  124;  85  L.  T.  744;  and  see  HIdou*  v 
Green,  87  h.  T.  679, 

In  an  action  for  an  Injunction  to  restrain  a  nuisance,  and  for  dam- 
ages, the  defendants  denied  liability,  and  paid  money  into  Court  in 
satisfaction  of  the  claim  for  damages.  The  plaintiff  accepting  the 
money  in  satisfaction  of  the  claim  for  damages  was  held  not  entitled 
to  tax  his  costs,  as  the  entire  cause  of  acHon  was  not  satisfied:  ifoon 
V.  Dickinson,  38  W.  R.  278;  63  L.  T.  371;  Coote  v.  Ford,  1899,  2  Ch. 
93;  80  L.  T.  697;  Frost  v.  Leslie.  27  O.  L.  R.  450. 

It  has  been  held  that  though  only  sixpence  is  paid  Into  Court  the 
plaintiff,  if  he  takes  It  in  satisfaction.  Is  entitled  to  his  costs:  Mc- 
Sheffrey  v.  Lanagan.  20  L.  R.  Ir.  528;  and  on  the  scale  of  the  Court  in 
which  the  action  is  brought:  Stephens  v.  Toronto  Ry.,  13  O.  L.  R.  363; 
and  if  he  accepts  the  money  wltbin  the  time  allowed,  he  cannot  be 
made  liable  for  defendant's  costs  incurred  between  the  dates  of  pay- 
ment in  and  acceptance:  homer  v.  Waters,  1898,  2  Q.  B.  326. 

See  Suckling  v.  Oabb,  In  note  to  Rule  321,  p.  789. 

If  the  plaintiff  does  not  accept  the  money  in  satisfaction,  he  may 
become  liable  to  pay  the  whole  coats:  see  Bank  of  London  v.  Guaran- 
tee Co..  12  P.  R.  499. 

The  costs  may  be  taxed  under  this  Rule  without  any  Judgment  or 
order,  unless  it  becomes  necessary  to  enforce  payment.  In  which  c 
the  plaintiff  may  slgr  Judgment  after  the  expiration  of  48  hours  fi     i 
the  granting  of  the  certificate  of  taxation. 

But  If  the  plaintiff  accepts  the  money  In  full  satisfaction  of  his 
claim,  he  will  be  treated  as  having  discontinued  the  action  as  to  the 
causes  to  which  the  money  does  not  relate,  (though  he  should  pro- 
perly give  notice  of  withdrawal  of  them),  and  may  tax  his  costs  of 
ao  much  of  the  action  as  relates  to  the  causes  for  which  the  money  Is 
paid:  Mcllwraith  v.  Green.  14  Q.  B.  D.  766;  52  L.  T.  81;  but  It  would 
seem  that  defendant  would  be  entitled  to  the  costs  of  the  causes 
abandoned  by  plaintiff,  as  upon  a  discontinuance:  Smith  v.  North- 
leach,  etc.,  1902,  1  Cb.  197. 

The  plaintiff  Is  not  entitled  sts  under  this  Rule  where  the 

money  is  paid  in  with  a  plea  o  .-.r  and  the  plaintiff  accepts  it; 

but  he  must  pay  the  defendant's  ats:  see  Orifflths  v.  Ystradyfodwg. 
24  Q.  B.  D.  307:  American  Arislotype  Co.  v.  Eakins,  7  O.  L.  R.  127. 

If  the  plaintiff  does  not  elect  within  the  time  given  by  Rule  313. 
probably  his  right  to  do  so,  ind  to  tax  costs.  Is  gone:  see  Spincer  v. 
Watts,  23  Q.  B.  D.  350;  67  L.  T.  711.  It  was.  however,  held  under 
original  J.  A.  Rule  218.  which  gave  the  plaintiff  4  days  after  receipt 
of  notice  of  payment  within  which  to  accept  the  money  In  satisfaction, 
ttat  he  might  still  apply  under  former  C.  R.  Rule  1130  (now  Jud.  Act, 
8.  74),  for  coats:  Grenvrs  v.  Flrminp,  4  Q  B.  D.  22fi;  see  also  Broad- 
hurst  V.  Willey,  W.  N.  1876,  21;  but  quiere.  whether  that  will  be  so 
under  the  present  Rules,  by  which  the  plaintiff  has  no  right  to  the 
money  by  the  mere  payment  of  it  into  Court,  but  only  In  the  event  of 
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BnlM  SIB,       bis  making  an  election  under  Rule  313;  and  see  Bttbcock  v.  Staniiik 
"••  19  P.  R.  1»6. 

For  form  of  Judgment  for  costs:  see  Form  No.  100;  H.  t  L.  Forms 
No.  So9. 

If  tbe  plaintiff  recovers  less  than  the  amount  paid  In.  the  defend- 
ant Is  entitled  to  the  excess :  QiUmor  v.  Coivan,  tiled  In  liavU  v, 
A'ational  An.,  16  P.  P..  119;  Ruh  31C  (2);  and  where  the  plalntltl  re- 
covered only  I'L'c.  more  than  had  been  paid  In  In  satlsfactloti,  Le  was 
held  entitled  to  full  costs  of  the  action:  Henderson  v.  Bank  ol  Iltimil 
ton,  25  Ont.  641. 

Where  the  plaintiff's  solicitor,  by  mistake,  accepted  money  paid  In. 
and  signed  Judgment  for  costs,  the  Judgment,  on  application  of  the 
plaintiff,  was  set  afilde,  upon  payment  of  costs,  and  the  plaintiff  was 
allowed  to  proceed  with  his  action:  Emery  v.  Webster,  9  Ex.  212; 
Chevalier  v.  Ross,  3  0.  L.  H.  219. 


Coat!  in 
ca«e  tender 
Kccepted. 


315.  Where  tbe  defendant  alleges  tender  before  action 
and  the  plaintiff  elects  to  take  the  money  in  satisfaction 
unless  otherwise  ordered  tbe  defendant  may  tax  his  costs 
and  the  amount  allowed  him  shall  be  paid  to  him  out  of 
the  money  in  Court  and  the  balance  shall  be  paid  tlie 
plaintiff.    New. 

This  Rule  In  effect  affirms  the  conclusion  arrived  at  in  American 
Artstotype  Co.  v.  Eakint,  7  0.  L.  R.  127. 


Psrment  in 
with  denial 
of  lisbllltj. 


Application 
of  money 
in  case  of 
recovery  by 
plaintlir. 


316. — (1)  Where  money  is  paid  in'o  Court  and  liability 
is  not  admitted  and  the  plaintiff  does  not  accept,  in 
satisfaction  of  tlie  claim  or  cause  of  action  in  respect  of 
which  the  payment  into  Court  has  been  made,  the  sum 
so  paid  in,  but  proceeds  with  the  action  in  respect  of 
such  claim  or  cause  of  action,  the  money  shall  remain 
in  Court  and  be  subject  to  the  order,  and  shall  not  be 
paid  out  of  Court  except  in  pursuance  of  an  order  or 
upon  the  consent  of  both  parties. 

(2)  If  the  plaintiff  proceeds  with  the  action  in  respect 
of  such  claim  or  cause  of  action,  or  any  part  thereof, 
and  recovers  less  than  the  amount  paid  into  Court,  tlie 
amount  paid  in  shall  be  applied,  so  far  as  is  necessary, 
in  satisfaction  of  tbe  plaintiff's  claim,  and  the  balance 
(if  any)  shall  be  repaid  to  the  defendant,  but  if  the  de- 
fendant succeeds  in  respect  of  such  claim  or  cause  of 
action,  the  wholn  amonnt  shall  be  repaid  to  him.  Ncu: 
See  English  Kule  260c. 

Where  tin  Plalntlflr  lUcoTers  Less  tliAii  the  Amomit  Paid  lato 

f""'*-— Where  by  reason  of  the  plaintiff  recovering  less  than  Is  pslii 
Into  Court,  he  Is  ordered  to  pay  costs  to  tbe  defendant,  semblr,  the 
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defendant  U  entitled  to  an  order  tor  payment  of  such  coiti  out  of  the  Bnlei  «1T* 
moneye  In  Court,  pajrable  to  tbe  plaintiff,  and  payment  to  the  plain-     ''^* 
tiff  may  be  stayed,  until  such  coata  have  been  taxed:   aeo  PoweU  v. 
VicfcCTt,  1907,  1  K.  B.  71;  96  L.  T.  774. 

317.  A  plaintiff  may,  in  answer  to  a  counter-claim,  pay  wt.ii 
money  into  Court  in  satisfaction  thereof,  subject  to  the  £«"«  in. 
like  conditions  as  to  costs  and  otherwise  as  upon  pay- 
ment into  Court  by  a  defendant.    C.B.  427. 

Same  aa  En(.  (1883),  R.  263;  and  see  HutcMiuon  T.  Barker,  71 
L.  T.  an. 

318.  A  defeudant  paying  money  into  Court  shall  iu  Dct.nd.m 
his  prtecipe  state  the  rule  under  which  he  is  paying  it  iu.  •<•<«  kui,. 
New. 

319.  Money  accepted  by  the  plaintiff  in  satisfaction  Actfpt.nct 
may  be  paid  out  to  him  without  order,  upon  the  plead-  by'ljffiw. 
ings  and  notice  of  acceptance  being  transmitted  to  the 
Accountant,  who  shall  return  the  same  to  the  proper 

office  after  having  made  the  necessary  entries  in  his 
books.    C.E.  423. 

Although  this  Rule  dispenses  with  the  necessity  of  an  order  for 
payment  out:  nevertheless  the  plaintiff  must  satisfy  the  Accountant 
that  he  has  compiled  with  Rute  312. 

(iii )  Consolidation  of  Actions. 

320.  Actions  may  be  consolidated  by  order  of  the  coMoiid.- 
Court.    C.B.  435.  l°So°<u. 

See  Eng.  (1883),  R.  656. 

Consolidation  of  actions  may  take  place  In  several  ways,  and  the 
term  Is  used  In  different  senses:  see  KuuJa  v.  Moose  Mountain,  26 
0.  L.  R.  335-8. 


(1)  Aetioaa   by   same   Plaintiff   a«ainst   same   Defendant. — If 

a  plaintiff  brings  two  actions  against  the  same  defendant,  for  matters 
which  might  properly  be  combined  In  one  action,  and  the  double 
proceeolng  Is  shewn  to  be  vexatious,  a  Court  of  Law,  In  the  exer- 
clae  of  Its  ordinary  power  to  prevent  any  abuse  of  Its  own  prooes", 
might  consolidate  the  actions:  that  Is  to  say,  stay  proceedlnjjs  aoso- 
lutely  In  one  action,  and  require  the  plaintiff  to  Include  the  whole 
of  his  claims  In  the  other:  and  this  has  been  done  with  costs  against 
the  plaintiff:  see  Ceril  v.  Brigges,  2  T.  R.  639;  Anon.,  1  Chltty's  Rep. 
T09  (n):  Beardsall  v.  Chei'lham,  E.  B.  t  E.  243;  2  Chilly's  Archbold. 
I3lh  ed.,  p.  1085  et  seg.:  Dan.  Pr..  6th  ed.,  1888;  Dan.  Forms.  3ra 
ed.,  816;  Seton,  5th  ed,,  700;  and  may  be  done  under  this  Rule  upon 
the  applicaUon  of  either  party:  Martin  v.  Martin,  1897,  1  Q.  B.,  429;  76 
L.  T.  44. 
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BULEB  OF  COUBT. 

Where  bo  action  ti  rommenced  that  rovers  the  Rame  Rrounrl  as  oof 
already  •ilitlng,  together  with  lome  further  relief,  it  will  b*-  ntayH 
as  to  the  first  part:  Morton  \.  Quirk.  26  W.  R.  441;  and  se*-  Hamil- 
ton V.  Hamilton  Strvet  Ity.  Co.,  5  O.  W    R.  161, 

Aa  application  to  consolidate  two  actions  by  the  tame  plaintiff,  oae 
for  malicious  prosecution,  and  tne  other  for  salary  as  a  manaKf  r,'  was 
dismissed  by  Qualn,  J.,  with  costs?  l  Charl.  Ch.  Ca.  127;  tio  L.  T 
Jour.  80. 

Where  plaintiffs  brought  an  action  for  tha  same  cause  of  ai-tion  as 
was  sat  up  by  them  In  a  counter-claim  In  an  action  In  anotlicr  Dlvl 
slon,  it  was  held  that,  though  the  case  was  not  strictly  within  this 
Rule,  because  the  plaintiffs  had  not  brought  two  actions,  yet  ilitTe  is 
Inherent  Jurisdiction  In  th«  Court  to  prevent  undue  use  of  Its  proceis, 
and  the  plaintiffs'  action  was  stayed  till  their  counter-claim  should  be 
disposed  of:   TaylOT  v.  Bradford,  9  P,  R.  35C. 

Where  the  ptaintlfTs  in  a  prior  pending  action,  claimed  $200,000, 
balance  due  upon  a  construction  contract,  and  In  another  action,  be- 
gun some  time  afterwards,  claimed  |3,000  for  goods  sold  and  delivered. 
and  the  cause  of  action  arose  before  the  commencement  of  the  flrai 
action,  it  was  held  that  the  two  claims  should  have  been  made  in  one 
action,  and  it  was  a  proper  exercise  of  discretion  to  refuse  Judgment. 
and  leave  the  question  tiU  the  determination  of  the  first  action,  in 
which  a  large  set-off  was  claimed,  since,  in  the  result  of  both  actlona, 
nothing  might  be  due  to  the  plaintiffs:  Conmee  v.  Can.  Poc.  liv  No  ! 
11  P.  R.  222. 

(8>  Aetiona  hj  same  PUlmtlC  acalnat  dlSerext  UafeBdaats.- 

But  the  term  consolidation  Is  more  frequently  used  In  a  different 
sense.  Where  actions  are  brought  by  the  same  plaintiff  against  dif- 
ferent defendants,  but  the  questions  In  dispute  In  all  are  substan- 
tially the  same,  the  Court,  if  the  defendants  apply,  will  stay  proceed- 
ings in  all  the  actions  except  one.  until  that  one  action  has  been 
determined,  upon  the  terms  that  the  various  defendants  agree  to  be 
bound  by  the  event  of  the  action  which  proceeds.  This  practice  has 
been  applied  to  the  case  of  actiona  against  several  underwriter 
upon  policies  of  insurance:  HoUingaworth  v,  Broderick,  4  A.  4  ' 
646.  (see  the  form  of  order  in  that  case.  Chitty  Forms.  9th  ed..  p. 
788);  actions  against  guarantors  of  sepai.iie  parts  of  a  debt  by  separ- 
ate InBtruments:  Sharp  v.  Lethbridge,  4  M.  A  O.  37;  or  against  Joint 
and  several  obligors  of  a  bond  conditioned  for  the  good  behaviour  ot 
another  person:  Anderson  v.  Towgood,  1  Q.  B.  243;  Essex  v.  Wright. 

13  P.  R.  474;  or  against  principal  and  sureties  on  a  replevin  bond: 
Bartlett  v.  Bartlett.  4  Scott,  N.  R.  77&;  or  against  the  several  mem- 
bers liable  upon  a  mutual  insurance  policy:  Lewis  v.  Barkes,  i 
C,  B.  N.  S,  3.S0;  to  several  actions  against  different  defendants  for 
trespass  In  refusing  to  pay  tolls,  where  the  main  Issue,  as  to  the  right 
to  tolls  was  common  to  all  the  actions:   Vaughan  Rood  Co.  v   Fisher, 

14  P.  R.  340;  and  to  several  actions  In  respect  to  the  publ  ,hing  of 
the  same  libel  In  different  newspapers:  CoUedgc  v.  Pike.  56  L.  T.  124; 
in  which  last  case  the  plaintiff  was  given  liberty.  It  dissatisfied  with 
the  verdict,  to  select  another  action  for  trial. 

In  Eddison  v.  DaJziel,  9  T.  L.  R.  334.  three  such  actions  for  libel  by 
the  same  plaintiff  were  consolidated,  though  two  defendants  pleaded 
Justification,  and  the  third  an  apology,  and  payment  Into  Court.    So 


CONSOLIDATION    OF   ACTIONS, 


783 


where  >  number  of  Kctlom  against  dtfterent  dcfeDdanti  may  be  re-  Bate  sio. 
dated  to  clan«i,  those  of  each  rlasH  ratslng  the  same  questions,  the 
Court  may  allow  one  action  of  each  class  to  proceed,  and  stay  the 
rest:  8yer$  v.  PickerigiU,  27  L.  J.  Ex.  6. 

This  course  of  staying  all  hut  one  of  several  acttoTif<,  will  only  be 
allowed  where  the  questions  la  dispute  are  substantially  the  same. 
Where  questions,  raised  by  defendants,  of  fraud  and  mtsrepresenta- 
[loQ  would  necessarily  be  different,  and  depend  on  different  evidence, 
a  Btay  was  refused:  Niagara  Orapc  Co.  v.  Nellcs,  13  P.  R.  179,  258; 
and  see  WiUiam»  v.  KahioK  1^  P-  H.  50. 

Under  The  Libel  and  Blander  Act  (R.  S.  O.  c.  71),  s.  6,  actions  for  Libni 
the  same  libel  may  be  consolidated  so  that  they  shall  be  tried  to-  **'^''*^' 
getter.    If  the  plaintiff  recovers  damages,  the  same  are  to  be  assessed  eomoildatrd. 
In  one  sum,  and  apportioned  by  the  Ju'-y  against  the  different  defend- 
ants: lb.,  8.  6  (2).    See  Imp.  Act,  51-2  Vict.  c.  64, 

Buch  a  motion  to  consolidate  should  not  be  made  until  statements 
of  claim  have  been  delivered  from  which  It  may  be  seen  whether  the 
actions  are  for  the  same  libel :  Crosaley  v.  Frrovnon,  33  C.  L.  J.  461 ; 
but  It  has  been  made  before  the  delivery  of  the  defences:  8tone  v. 
Preis  Assoc,  1897.  2  Q.  B.  159;  77  L.  T.  41. 


F.ffect  of 
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The  order  for  consolidation,  when  made  on  the  application  of  the 
defendant,  does  not  require  the  plaintiff's  consent:  Hollingaworth  v. 
Broderick,  4  A.  A  E.  646.  It  binds  tho  defendants  In  the  actions 
which  are  stayed  to  abide  the  event  of  the  one  which  proceeds;  but  It 
has  been  held  not  to  bind  the  plaintiff  to  do  so;  and  that.  If  the 
result  of  the  first  action  Is  against  him,  he  may  proceed  with  another: 
Doyle  V.  Anderson,  1  A.  ft  E.  635;  Doyle  v  Douglas,  4  B.  4  Ad.  544. 
But  see  Amos  v.  Chadwick,  9  Ch.  D.  459;  and  Bennett  v.  Lord  Bury, 
5  C.  P.  U.  339.  A  consolidation  order  may  be  obtained  at  any  time 
after  each  action  has  become  a  lis  pendens,  i.e.,  when  the  writ  hns 
been  served:  The  Helcnslea,  30  W.  R.  616,  sen  HolUngsworth  v.  Brod- 
rick,  supra;  Ray  v.  Shertcood,  1  Curt.  173,  193;  1  Moo.  P.  C.  353;  but 
In  the  case  of  several  actions  for  the  sam?  llbed,  see  Crossley  v. 
Ferguson,  supra. 

The  Court  may  re-open  the  consolidation  order,  and  allow  a  second 
action  to  be  detended.  notwithstanding  that  the  plaintiff  has  suc- 
ceeded in  the  first  action.  But  It  will  require  a  very  strong  case  to 
induce  It  to  do  so.  Probably  a  case  must  be  shown  at  least  as  strong 
as  would  be  required  to  procure  a  new  trial:  see  Foster  v.  Alvez,  3 
BiDg.  N.  C.  896;  Cohen  v.  Bulkley,  5  Taunt.  165. 

Several  actions  by  the  same  plaintiff  against  different  defendants 
cannot  be  consolidated  without  the  consent  of  defendants,  on  the 
plalnUfT's  anpitcatlon  unless  the  Issues  to  be  tried  are  precisely  simi- 
lar: Lee  V.  Arthur.  100  L.  T.  61. 

(3>  Actions  hj  SflTeral  Plaintiffs  acainst  the  same  Defendant,  i-^gt  action. 
—Although  consolidation,  properly  so  called.  Is  obtained  at  the  instanoe 
of  several  defendants,  where  several  defendants  are  sued  by  the 
same  plaintiffs,  a  somewhat  analogous  proceeding  hns  bren  adopted 
in  the  converse  case,  of  several  plaintiffs  bringing  several  actions 
3gii!nEt  the  same  defendant,  to  recover  similar  relief  In  reference  to 
thp  same  transactions.  Malins.  V.C.,  at  the  instance  of  the  plaintiffs, 
enlarged  the  time  for  taking  any  further  steps  in  alt  the  actions  but 
one.  until   that  one   should   be  tried-    Amos   v.   Chadtciek,   4   Ch.    D. 
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Into  HC.  stt.  and  his  Judpuent  win  aOrmed  on  appeal:  »  Cb.  D.  ^i'J■  nr,  ,|j, 
UOilton  V.  Kiel  jrdMon,  3  Uurr.  1478.  A  like  oouna  wal  taken  la 
ttennell  v.  Lora  Bury,  5  (',  P.  D.  339,  whera  Ihlrly-eljht  ntllou  Ud 
been  brougbt.  and.  on  the  plalntlfta  application,  the  prorcodlnn  in 
thirtjrieven  were  stayed  until  tbp  trial  of  the  thirty-eighth  us  a  le,, 
actlor,  though  11  was  aid  that  the  Incidents  would  or  tnlghl.  virj 
In  each  case,  and  thi  s  would  be  dllTerencea  of  proof  In  each  but 
the  gist  of  the  charge  waa  the  same  In  all.  See  also  /■aimer  v 
Wln'lior.  5  O.  W.  R.  589,  B9t,  772;  Campbi-II  v.  SoirrHgn  Bonn  ■ 
O.  W.  N.  334. 

"'."'.■I";;;  """"■"  ""^  '"""  '°  ^^e™'  actions  are  not  the  same,  there  can 
nut  tb»  ■sin«.  not  be  a  consolidation  of  them.  Where,  therefore,  several  actions  had 
been  brought  against  a  municipal  corporation  tor  damages  arliloK 
from  the  negligent  construction  of  drains;  consolidation  was  reluied 
aa  each  plaintiff  would  have  to  prove  that  the  negligence  resulted  In 
Injury  to  his  own  particular  land:  Willloiiu  v.  Ralctoh.  n  p.  R.  50; 
and  It  was  doubted  whether  a  common  defendant  could  obtain  a  con 
iolldatlon  order  agalnat  the  will  of  the  several  plalntllft:  lb.:  but 
where  husband  and  wife  brought  separata  actions  agalcit  the  Mnn 
defendant  for  damages  arising  out  of  the  same  act  of  alleged  negll 
gence,  they  were  ordered  to  be  consolidated:  A-ovej  v  lowso 
16  P.  R.  254. 

Consolidation  of  four  actions  by  different  plaintiffs  against  the 
same  defcndanta  for  damages  cauaed  by  the  spread  of  lire,  negligently 
set  out  on  the  defendants'  land  was  refused:  Kuula  v.  Mooie  KoiuiMln 
26  O.  h.  R.  332. 

Where  an  action  Is  ordered  to  be  tried  and  the  others  are  dlrefled 
now  r.r  bind  ">  "'"'''"'  ""I  result,  the  Judgment  In  the  teat  action  will  not  bind  the 
iciJ o'ni ""'"  "■'■"^  '°  ""^  """"'  «<^l'ena,  unless  the  action  has  been  tried  out  on 
Its  merits,  upon  evidence:  ,4lno»  v.  Chadicicic,  9  Ch.  D.  459,  Where 
therefore,  the  pfalntllls  In  the  test  action,  when  It  came  on  for  trial. 
declined  to  proceed,  and  Judgment  waa  then  given  for  defendants.  It 
waa  held  that,  notwithstanding  the  Rute  corresponding  to  former  Ont 
C.  R.  779,  which  provided  that  a  Judgment  of  non-suit  should  unless 
otherwise  directed,  have  the  same  effect  as  a  Judgment  upon  the 
merits,  the  Judge  had  Jurisdiction  to  substitute  another  of  the  actions 
as  a  test  action :  76.  In  the  absence  of  agreement,  the  plalntllf.  In  an 
action  thus  constituted  a  test  action,  has  no  right  to  lie  IndenmUed 
against  costs  by  the  other  plaintiffs:  lb. 

Where  on  a  test  action  coming  on  for  trial,  the  plaintiff  was  not 
prepared  to  proceed,  and  applied  for  a  postponement,  to  whirh.  under 
the  circumstances  so  tcr  as  his  own  Interest  was  concerned,  he  was 
not  entitled;  It  was  held  that  the  Court  could  not  regard  the  rights 
of  the  plaintiffs  In  the  other  actions,  and  must  dismlsa  the  action 
with  costs :  ifoS.iijon  v,  Chadwick,  7  Ch.  D.  878.  See  notes  to  Etilcl 
253  and  321, 

A  Judgment  on  the  merits  In  the  test  action  will  not  preclude  an 
appeal  In  any  of  the  other  actions,  unless  there  Is  an  agreement  that 
the  decision  in  one  Is  to  be  final  In  all:  Coutla  1.  DoMa,  16  P.  R.  273. 

f^™*  <*>  Owisa  Aotlau.— A  fourth  kind  of  consolidation  l.»  where  there 

uiion..  are  crgjj  actions  between  the  same  parties,  arising  out  of  the  same 

matter,  and  the  Court  stays  one.  directing  the  nlalntlff  In  It  to  bring 

forward  his  case  by  -vay  of  defence,  set-off  or  counter-claim  in  the 
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otbtr  ftctlon.    In  such  cam  tb«  party  on  wbooi  ibe  onus  of  vrout  llei  Bala  mo. 
la  (Iven  the  conduct  of  the  proceedlngB.  by  being  dlrectad  to  proceed 
wltb  hli  action:   Thornton  v.  B.  E.  Ug.  Co.,  9  Q.  D.  U.  320;  lee  alio 
TKc  Xtvcr  Despair,  9  H.  D.  84;  Oirvin  v.  Burke,  13  P.  R.  IK. 

Ad  vctlon  for  breach  of  an  agreemeot  and  fraud,  and  a  t-rosi  action 
for  ipeoiflL'  performance,  were  ordered  to  be  coniolldated  in  the  latter 
artlon:  Holmea  v,  Ucrvey,  25  W.  R.  80. 

Wbere  the  plaintiff  brought  an  action  for  an  accoL  t,  and  the 
(lefeDdflQt  brought  another  action  for  a  balance  due  on  r  a  accounti, 
(be  latter  action  was  stayed  on  the  defeodant's  application:  HcthaH  v. 
tnited  Stock  Ex.,  W.  N.  1886,  10. 

leparaAs    Aetloas    betwoom    DlSersmt    TmrHma* — In    Bmltk    v.  H«>par«t« 

WMthcord,  24  W.  R.  900;  separate  actions  between  different  parties  ^^.*'^''* 
relatlDK  to  the  same  lubject  were  consolidated;  but  In  Rj/an  v.  Cam-  differr^nt 
enm.  18  P.  R.  2S&,  and  Kuula  t.  JIfoote  Uotntain.  26  O.  !..  R.  332,  an  )'"tiM. 
application  to  consolldcto  was  refuied. 

Thoagh  consolidation  Is  refused,  a  trial  of  the  actions  at  the  satnf 
time  may  aometiniM  be  bad.  where  that  course  will  be  convenient, 
and  a  aavlng  of  expense:  lij/an  v.  Camvron,  aupra. 

Ceadmat  of  0«aaalM*toA  Aettaaa.  —  Where  two  actions  com*  conduct  of 
menced  on  the  siune  day  were  consolidated,  and  a  dlfleronce  of  opinion  conioiidiN'd 
arose  between  the  plaintiffs  as  to  the  conduct  of  the  action,  *be  plain- 
tiffs who  took  the  first  steps  towards  severance  were  made  defendants, 
and  tbe  conduct  of  the  cause  was  given  to  the  other  plaintiffs,  though 
tbelr  claim  was  the  smaller  in  amount:  Holden  v.  Silkatone  d  Dod»- 
mrth  Coal  A  Iron  Co.,  30  W.  R.  98. 

There  Is  no  fixed  rule  that  the  action  last  begun  Is  to  be  stayed: 
rkomion  v.  8.  E.  Ry.  Co..  30  W.  R.  S37;  46  L.  T.  513;  Miller  v.  Con- 
Uiiration  Life,  etc..  11  P.  R.  241;  Seton.  706. 

The  plaintiff  In  the  flrst  action  will  not  be  given  the  conduct  It  his 
action  Is  defective:  Re  McRae,  25  Ch.  D.  16. 

Id  determining  who  la  to  have  the  conduct  of  a  consolidation  of 
two  cross  actions,  the  main  indicia  to  be  regarded  are,  which  action 
was  first  begun,  upon  whom  does  the  chief  burden  of  proof  He,  and 
vblch  action  la  the  more  comprehensive  In  Its  scope:  Qifvin  '.  Burki,, 
13  P.  R.  216. 

As  to  the  conduct  of  several  administration  actions  after  their  con- 
solidation: see  notes  to  Rule  610. 

In  Master's  Ofloe. — The  Master  in  Ordinary  has  no  Jurisdiction  cnnRolida- 
to  consolidate  actions  In  which  judgments  are  entrred.  and  under  which  "**"  '"  *•■  O- 
separate  references  are  pending  in  his  office:  Bot.     '»  v.  Grant,  11  P.  R. 
376. 

Fraetloe. — ^The  application   Is  to  be  made  usually   In   Chambers:  riacticn, 
see  Smith,  v.  Whichcord,  24  W.  R.  900;  Chltty's  Arch.,  13th  ed..  1087; 
but  occasion  for  consolidation  may  arise  in  Court,  e.g.,  on  motion  for 
a&  injunction. 

The  Master  in  Chambers,  or  other  ufRt-i-r  hiivins  lIKe  JurlKtlieliou. 
may  dispose  of  such  applications;  see  R%tha  207  (4),  208.  209. 
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*M»  III.  An   ippllrMlon   to   consolidate   leveral   •clloni    for   IIM    aniBH 

dlSmot  Dowiimwri.  WH  irtoted  Iwfaro  the  dilliery  of  Mntn 
Slonc  r.  Pr€f  Anor.,  1197.  I  Q.  B.  U»;  77  U  T.  41;  but  M,mil,  n 
■hould  not  Iw  inido  until  •InKmratt  of  rialni  tin  dcllverm  ,„ 
VrotiWit  V,  t'crgHtuH,  nnd  other  cues,  tupra.  i,.  7tia. 

,™"",Ud."ri         ""•  •'  »»««••— Where  crou-utlou  with  dlSerenl  plain  of  in,] 
•oiisn  named  are  coniolldnted.   the  place  of   trial   will    tw  orderi-d  a>  it, 

twlance  of  convenience  requires;  Ooac'e  v,  Leitch,  11  P.  R.  i'&<i. 

(iv )  Discontinuance. 

Di.»»,io».        321.— (1)  The  piBintiff  may,  at  any  time  beforo  receii.t 

of  the  statement  of  defence  of  any  deferJant.  or  after 

the  receipt  thereof  before  tailing  any  otlicr  proceiMlini,'  in 

the  action  (save  an  interlocutory  application)  tiy  nutiir 

in  writing,  filed  and  served,  wholly  discontinue  liih  aotimi 

against  such  defendant  or  withdraw  any  part  thereof; 

^B  and  the  defendant  shall  be  entitled  to  the  costs  of  th" 

22  action,  if  wholly  discontinued  against  liim,  or  if  m 

^^  wholly  discontinued  to  the  costs  occasioned  hy  the  part 

wit/idrawn. 

C  (-)  A  plaintiff  may  discontinue  as  to  one  or  more  nf 

^,  several  defendants. 

p  (3)  Such  costs  may  be  taxed  upon  production  of  the 

a*  notice  served,  and  if  not  paid  within  four  days  frum 

•^  taxation  the  defendant  may  issue  execution  therefor. 

(4)  Such  discontinuance  or  withdrawal  shall  not  be  a 
defence  to  any  subsequent  action. 

(5)  Except  as  provided  by  the  preceding  sul)seotioii  n 
plaintiflf  shall  not  discontinue  without  leave  of  the  Court. 
which  may  be  granted  upon  such  terms  as  to  cost.*  an.l 
as  to  any  other  action  against  all  or  any  of  tlie  ditVii 
dants,  and  otherwise  as  may  he  proper.    C.R.  4.'!0. 

See  Enj.    (1883),  R».  S90  and  292. 

For  form  of  Judgment :  Bee  H.  *  L.  Forms.  No.  860. 

Scop.ot  ■eope  of  Preseat  Knie.— The  present  Rule  bcsldrs  allnwInB  lie 

K""'  PlalntlC.  ae  formerly,  to  discontinue  the  whole  action,  authorizes  Id. 

withdrawal  of  a  part  of  his  cause  of  complaint,  or  a  cll»™nllmnni . 
of  the  action  against  one  or  more  of  several  defendants;  formerly, 
at  I.«w.  the  discontinuance  could  only  be  of  the  whole  action :  Be«lo» 
V.  PolH)iB*ornc  16  jr.  i  w.  8.  In  Equity  a  partial  discontinuance 
could  he  effected  by  amendment. 

The  power  to  withdraw  part  Is,  however,  only  where  the  part  is 
severable  from  the  rest  of  the  claim:  Bank  of  London  v.  Oaiirmliy  ('«.. 
12  P.  R.  499. 
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U  «!■  firmerly  h#ld  ttait  ■  plutntlff  routd  not  Mrv«.notlra  o(  Bute  Ml. 
(tlKDatlDiiAB<>«  affklnit  on*  of  ievvral  dcrvntlanti;  md  thftt  bli  prDp«r 
roara«  wai  to  obtain  «n  order  for  iMve  to  dlt<-ontlnu»  agalnit  «urb 
dfrnidant:  Fox  v.  Hamitton  Prov,  ti  L.  Hot.,  9  i'.  1^  T.  107.  The 
lut  KDtcDci  of  I'lBUdfl  (It  of  HuU'  3?*,  mak»  a  rhanse  In  thli  re- 
tpcct. 

Where  a  ro-defeodant,  ai  nintnat  whom  Interlocutorr  Ju(J|mt>nt  N.,iiea  whan. 
had  bwn  Kttnod.  li  tued  Jointly  for  a  llb*>l.  ha  li  rntUled  to  nottce  of  *'*<>  **>  w^*"" 
ihe  motion,  and  an  order  obtained  without  notice  to  him  la  Irrcnulnr:  '"  "  ■  *'"'' 
J.-nninga  v.  CHppM,  Dlvl.  (?ourt  (14  Nov.,  1903). 

The  plaintiff  cannot  aerve  notice  under  thia  Httte  on  an  Infaiu 
until  a  RuardlaD  la  appointed,  and  lo  eacape  the  coata  of  the  artlon: 
Huth  V.  fayluT,  79  L.  T.  Jour.  211. 

One  of  aeverat  plalntltfa  haa  no  nbaolute  Tight  to  withdraw  from  ()n.>  <,( 
an  action  and  to  have  hia  name  struck  out  aa  a  plaintiff;  Ke  Matthi'WB,  *,*{][',,[',',,, 
Oatfi  X.  Moonrj/,  190^.  2  Ch.  4H0.     In  caae  of  difference  between  ny  '' 
plalntlffa,  an  order  may  be  made  atrlklng  out  a  non-concurring  plaln- 
tirr,  and  making  him  a  defendant,  but  only  on  the  terma  of  giving 
Mcurlty  for  defendants'  coata:  lb. 

Od  a  motion  to  set  aaldc  a  discontinuance  aa  Irregular,  leavu  was 
BraDtt>d  to  discontinue  on  proper  terms  on  a  cross-motion  of  the  plain- 
tiff: flpiller  v.  Coghlan,  20  L.  H.  Ir.  32. 

An  action  ought  to  bo  disposed  of  against  all  the  parties  to  It. 
therefore,  the  defendant  has  become  an  unnecessary  party  owlny 
clrcumatancea  arising  aubsequent  to  the  Issue  of  the  writ,  the  ac    jH 
itiould  be  dismissed,  or  discontinued,  as  against  him :  McLauffhlin  v. 
^teicart,  1  O.  L.  R.  295. 

After  Judgment  for  the  benefit  of  the  plaintiff  and  other  members  clan  tctlan. 
of  a  class  for  which  he  aues,  an  action  cannot  ordinarily  be  dismissed 
even  by  consent  of  parties:  see  Amttery  v.  2'Aorn(on,  6  P.  R.  IMV; 
but  even  in  auch  an  action  the  plaintiff  remalna  dominuj  HtU  after 
Judgment,  and  where  there  are  no  other  unsatisfied  members  of  the 
class,  be  may,  on  his  own  claim  being  aatlsfled,  consent  to  an  order 
staylDg  all  further  proceedings:  He  Alpha  Co..  Ward  v.  Alpha  Co.. 
im,  1  Ch.  203;  87  L.  T.  646. 

By  analogy  the  Rule  has  been  held  applicable  to  a  third  party 
notice:  Buvknall  v.  Mitchell,  13  O.  W.  R.  44. 

At  mmj  T1h«,  ate. — The  Rule  permits  a  discontinuance  before  ap-  siaK«  of 
pearance:  Moorr  v.  K,  Vountiea.  rtv..  Bank,  W.  N.  1889.  15f ;  The  Salybia.  proceed  in  si. 
1910.  P.  25;  101  L.  T.  959;  but  see  In  the  case  of  an  Infant,  Ruth  v.  Tan- 
[or,  supra.  It  doe»  not  permit  the  plaintiff  to  discontinue  his  lution 
after  it  has  been  entered  for  trial:  AfofMews  v.  AntrobuK.  49  L.  .1.  Chy. 
SO;  and  he  has  no  right  to  demand  to  be  non-aulted  at  the  trial.  If  he 
wishes  to  discontinue  his  action,  at  that  stage,  leave  must  be  ol>- 
talned  under  clause  (4>,  or  Rule  251;  see  Fox  v.  The  ^tar,  189S.  1 
Q.  B.  636;   78  L.  T.  311;   1900.  A.  C.  19;   81  L.  T.  5B2. 

The  words  "before  taking  any  other  proceeding  fo  the  action" 
mean  "  before  taking  nny  proceeding  with  an  intention  of  continuing 
!hc  n(^t}on."  anfJ  do  not  Include  a  step  such  as  taking  mrnifv  out  of 
t'ourt.  or  bringing  in  money  In  satisfaction  of  a  counter-claim: 
ifpinre-  v.  Watta.  23  Q.  B.  D.  350;  and  see  Muaman  v.  Boret,  40 
W.  R.  ,i.,2;   66  U  T.  171. 
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BUUES  OF  COVBT. 

The  discontinuance  U  only  of  right,  either  before  defence  put  In 
or,  1(  defence  is  put  In,  before  taking  any  step,  other  than  an  Into 
locutory  application.  ProceedlngB  tor  discovery  after  defence  wii 
held  to  be  a  step,  though  the  proceedings  were  not  effectively  pn», 
cuted:  see  ChrUlie  v.  IVoodAoux',  4  O.  W,  N.  93. 

It  the  statement  of  defence  sets  up  mattera  arising  alter  the  Imt 
of  the  writ,  the  truth  of  which  the  plaintlB  cannot  deny,  and  whlci 
aaord  a  good  answer  In  law,  the  plaintiffs  proper  course  will  b« 
not  to  discontinue,  hut  to  enter  a  confession  of  the  defence  iim.. 
fluie  164. 

Form. — For  form  of  discontinuance:  see  Form  No  30-  H  k  r 
Forms.  No.  662. 

Under  the  English  Rule  ( which  does  not  contain  the  words  as  a 
the  notice  being  aied  and  served),  it  was  held  that  a  written  notice 
by  the  plaintiff's  solicitor  as  follows:  "We  are  Instructed  to  proceal 
no  further  la  the  action,"  was  sufBclent  notice:  The  rommrnma,  ^ 
P.  D.  195;  but  a  I -Iter  saying  "We  shall  discontinue  this  actlot, 
and  take  out  of  Court  the  amount  paid  In.  and  tax  our  costs.  We  will 
send  formal  notice  to-morrow,"  Is  not  a  notice  of  discontinuance  wlOiln 
the  Bng.  R.  and  o  fortiori  not  within  this  Kulc:  Moon  v,  Dkkinsori. 
38  W,  R.  278 :  63  L.  T.  371 ;  see  also  Brooking  v.  Maudatay  55  L.  T.  343. 

It  Is  not  necessary  for  the  plaintiff  to  ascertain  the  amount  ot  de- 
fendant's costs  and  pay  them  In  order  to  make  the  notice  of  discon- 
tinuance effectual;  Borr^  v.  Hartley,  15  p.  R.  276. 

ESeot  of  DUeontlanuiee.— The  Bule  is  express  (clause  4),  that 
by  a  discontinuance  tl;ere  is  no  rei  judicata;  Me  also  The  KronpriK, 
12  App.  Cas.  256  (Where  the  same  action  was  revived):  United  Tele- 
phone Co.  V.  J'osJler,  69  L.  T.  852, 

A  discontinuance  Bled  by  a  plaintiff  has  been  held  not  to  have  the 
effect  ot  discontinuing  a  counter-claim  set  up  in  the  ,ictlon;  .IfcOoicori 
V.  iftildfelo*,  H  Q.  B.  D.  464  (overruling  Vauasseiir  v.  Knpp.  15  Ch, 
D.  474) ;  but  a  counter-claim  which  the  defendant  could  only  assert 
by  virtue  of  the  plaintiff's  submitting  to  the  jurisdiction  and  suing 
the  defendant,  will  be  put  as  end  to  by  the  plaintiff's  discontinuance: 
Dominion  Burglary  Ouarantce  Co.  v.  Wood,  3  O.  L.  R.  365;  and  a 
discontinuance  In  a  vendor's  action  for  specidc  performance  puts  an 
end  to  defendant's  right.  If  any,  to  move  for  Judgment  for  spcciflc  per- 
formance on  admissions:  Lye  v.  .IfcConnelJ,  5  O.  W,  li.  326;  and  after 
the  action  has  been  discontinued  a  counter-claim  cannot  be  lilwl  ■  Tlh 
Salybia,  1910,  P.  25;  101  L.  T.  959. 

An  appeal  by  the  plaintiff  will  be  thereby  discontinued:  Cony- 
beoro  v.  Lewif,  13  Ch.  D.  469.  'Where,  however,  a  plaintiff,  who  had 
given  an  undertaking  as  to  damages,  discontinued  his  acllon,  It  «>s 
held  that  the  Court  would  nevertheless  direct  a  reference  as  to  dam- 
ages: NeuKomen  v.  Coulson,  7  Ch.  D.  764. 

The  discontinuance  of  the  action  Is  no  bar  to  a  motloL  by  a  plain- 
tiff, whose  name  has  been  used  without  authority,  to  h.ive  his  name 
struck  out  of  the  proceedings;  and  to  compel  the  solicitor  acllne 
without  authority  to  pay  the  costs:  OoU  Rer/t  of  W.  Auatralia  v.  Doic 
ton,  1897,   1   Ch.   116, 

©••to. — The  defendant  has  an  abaolute  right  to  all  costs  of  the  ac- 
tion, and  they  are  not  In  the  discretion  of  the  Judge  under  the  Jud. 
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Act,  I.  74:  «ee  The  Bt.  Olaf,  2  P.  D.  113;  The  J.  H,  Henfeei,  12  F.  D.  Bui*  3Si. 
106.   Tlu)  costs  vlU  include  coets  made  costs  In  the  cause  on  an  appli- 
cation on  which  the  plaintiff  succeeded :  The  Bt.  Olaf,  «upra, 

Tbe  defendant  Is  entitled  to  costs  though  the  plaintiff  discontinues 
before  appearance:  JIfoore  v.  B.  Countieg,  etc..  Bank,  W.  N.  1889,  1S6. 

Costs  of  work  In  preparing,  briefing,  or  otherwise  relating  to  affi- 
davits, etc.,  properly  and  not  prematurely  done,  down  to  tha  time  of 
discontinuance,  are  taxable:  Harrison  v.  Leutner,  16  Ch.  D.  559. 

It  was  formerly  held  that  as  this  Rule  only  applies  to  an  "  action  " 
it  could  not  be  made  use  ct  in  an  Interpleader  Issue:  Hooaboom  v. 
Oilliea,  16  P.  R.  402.  See  now  Jud.  Act,  s.  2  (o) ;  and  Bucknall  v. 
Mitchell,  supra,  p.  787. 

A  reasonable  time  will  be  given  to  defendant  within  which  to  apply 
For  an  appointment  to  tax  his  costs,  twfore  an  appointment  will  be. 
granted  to  the  plaintiff  to  tax  Interlocutory  coats  to  which  he  may  be 
entitled:  Barrv  v.  Hartley,  15  P.  R.  876. 

Where  a  plaintiff  gives  notice  of  discontinuance,  and  the  defendant's 
costs  are  taxed.  Judgment  must  be  signed  therefor,  in  case  of  non- 
payment, before  execution  to  enforce  payment  can  bo  issued :  see  clause 
(2).  The  English  practice  is  different:  see  Bolton  v.  Bolton,  3  Ch.  D. 
276. 

An  order  of  a  Master  which  stayed  an  action  on  payment  of  costs, 
was  varied  by  substituting  the  word  "  discontinued "  for  "  stayed," 
to  prevent  the  possibility  of  tbe  action  being  again  proceeded  with: 
Anon,  W.  N.  1876,  40;  2  Charl.  Ch.  Ca.  38. 

Wliere,  on  a  motion  under  the  Eng.  Rule  corresponding  to  former 
C.  R.  603,  the  defendant  was  ordered  to  pay  money  Into  Court  as  to 
part  of  the  claim,  and  was  given  leave  to  defend  as  to  the  remainder, 
and  tbe  plaintiff  afterwards  discontinued,  the  costs  were  held  to  be  not 
governed  by  this  Kule,  but  were  in  tbe  discretion  of  tbe  Court  under 
Jud,  Act.  s.  74,  and  plaintiff  was  given  costs  up  to  the  time  of  payment 
Into  Court:  Suckling  v.  Gob6,  36  W.  R.  175. 

The  rule  whereby  the  plaintiff  In  a  creditor's  administration  action 
Is  precluded  from  discontinuing  bis  action  after  Judgment  does  not 
apply  to  a  debenture  holder's  action,  tbe  reason  being  that  In  a  credi- 
tor's action  the  Court,  by  directing  In  the  Judgment  that  the  estate 
sball  be  applied  in  due  course  of  administration,  takes  upon  itself  tbe 
duty  of  administering  the  assets,  whereas  no  such  direction  is  con- 
tained in  the  usual  Judgment  in  a  debenture  holder's  action:  Ife 
.Upha  Co..  1903.  1  Ch.  203;  and  see  Re  Ritz  A  New  Hamburg,  4  O.  L.  R. 
S39,  supra,  p.  440. 

DlMontftniumee  by  l.««Te.— In  a  test  action,  the  plaintiff  asked  for  Discontinu- 
a  postponement  of  the  trial,  or  that  an  order  for  discontinuance  might  y^^^^^  ' 
!«  made;  the  Court  held  that  It  couJd  not  regard  the  rights  of  the 
plaintiffs  in  the  other  actions,  but  must  act  as  IE  the  plaintiff  had  not 
appeared  at  the  trial,  nnd  dismissed  tbe  action:  Roinnson  v.  Chadwick, 
'y  Ch.  D.  878. 

Where  a  case  had  been  referred  to  arbitration,  and  the  arbitrator 
found  in  favour  of  defendant  as  to  all  but  a  small  part,  leave  to  dis- 
continue was  refused:  atahltchmidt  v.  WoZ/ord,  4  g.  1*.  U.  217;  see 
also  Matthew*  v.  Antroliua,  40  L.  J.  Chy.  80. 

Leave  to  discontinue  is  only  granted  on  payment  of  the  costs:  The  Cosuon 
/.//.H6nle.,12P.D.m  H^T 
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BITLES.  OF  COUBT. 

On  a  motion  for  leave  to  dlseontlntie,  the  Conrt  has  no  iurlsdictioE 
to  give  the  plaintiff  any  coets  where  the  defence,  if  undiaDuted  m 
if  It  were  established,  would  disentitle  the  plaintiff  to  mamtalnih 
action:  Lambton  v.  Parkinton,  35  W.  R.  545;  see  also  Divka  v.  YaUi 
18  Cb.  D.  76. 

The  Court  may  Impose  terms  that  no  other  action  shall  be  broiirtt 
for  the  same  cause,  as  a  condition  ot  granting  leave  to  dlscontlnn, 
Schlmid  V.  Fo«(er,  44  C.  L.  J.  116. 

Where  this  is  done,  the  order  will  in  eSeot  constitute  a  bar  to  am 
further  claim  In  respect  to  the  matter  In  Question  by  the  plalntllt  in 
any  collateral  proceedings:  see  He  Woodftouse,  6  O.  W.  x.  145. 

It  has  been  held  that,  on  the  application  of  a  plaintiff  admlttln. 
the  defence  a  Judge,  under  this  Rule,  has  Jurisdiction  to  order  ' 
stay  of  all  proceedings,  and  to  dispose  of  the  costs :  Musman  v  Bora 
66  L.  T.  171;  40  W.  R.  352;  Armstrong  v.  Armatrona,  9  0.  L.  R.  u. 

Where  the  action  Is  against  two  defendants  Jointly,  each  delradam 
is  entitled  to  notice  of  a  motion  to  discontinue  against  eilbw  ol  them 
even  though  Interlocutory  Judgment  may  have  been  signed  againii 
one  of  them:  Jenninpj  v.  Crippa   (Divisional  Court,  14  Nov.,  190(i, 

322.  A  defendant  may  withdraw  his  defence  or  am 
part  thereof,  by  written  notice  filed  and  ser^'ed.  C.E.  431. 

See  Eng.    (1883)  R.  290. 

One  of  the  defendants.  In  an  action  tor  the  recovery  of  land  «»■ 
allowed  to  withdraw  his  defence  after  the  action  had  been  in  th, 
paper  tor  trial,  but  had  been  postponed  till  another  action  relating  10 
the  same  property  should  be  ready  for  trial,  upon  the  tennj  ol 
giving  to  the  plaintlBs  all  the  relief  to  which  they  could  be  entilW 
at  the  trial,  and  paying  the  costs  occasioned  by  the  defence,  and  tbf 
costs  of  a  summons  for  leave  to  withdraw :  Beol  <t  PersomI  Adnm 
Co.  V.  McCarthy.  14  Ch.  D.  188.  The  costs  only  which  were  occa. 
sioned  exclusively  by  the  defence  were  allowed:  n. 

A  defence  put  In  fraudulently,  and  without  authority,  was  allowed 
to  be  withdrawn:  Williams  v.  Preston,  20  Ch.  D.  672. 

As  to  withdrawal  of  defence  of  Infants,  see  Fiteicoler  v.  Wo/crtowf. 
52  L.  J.  Chy.  83 ;  Oardner  v.  Taplitig,  33  W.  R.  473. 

(v  )  Dismissal  of  Actions  for  want  of  Pro.ientVm. 

323.  If  the  plaintiff,  being  bound  to  deliver  a  state 
nient  of  claim,  does  not  deliver  the  same  within  the 
time  allowed  for  that  purpose,  at  the  expiration  of  sufli 
time  the  action  may  be  dismissed  for  want  of  prosecii 
tion.    C.R.  432. 

See  the  Eng.   (1883).  E.  254, 

Rule  110  regulates  the  time  within  which  the  plalntllt  is  bound 
to  deliver  his  statement  of  claim,  viz..  one  itinnth  after  appraranee.  or. 
where  there  Is  more  than  one  defendant,  within  a  month  from  thf 
last  appearance,  or  from  the  time  the  last  appearance  should  have  befi 
entered. 
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"  Tbe  expiration  of  such  time  " ;  aw  Armstrong  v.  Toronto,  etc..  By.,  Bnl*  S8S. 
IS  P.  R.  449,  in  note  to  Rulet  110  and  176. 

Tbe  application  to  dlsmlsa  for  want  of  proeecutlon  Is  made  In  Cham-  DUmliial  for 
ten.    The  application  may  be  supported  by  an  allldavlt  that  a  state-  p*„VeoMion. 
meat  of  claim  haa  not  been  delivered,  and  a  certificate  of  tbe  officer, 
In  whose  office  the  action  la,  of  the  sUte  of  the  cause. 

Where  the  plaintiff  made  default  In  delivering  his  claim,  and  bad 
become  bankrupt.  It  was  held  that  notice  of  motion  to  dismiss  undt  r 
IbU  Bale  must  be  served  upon  tbe  trustee  In  bankruptcy:  Wri!;)il  v. 
awisdon  By.  Co.,  4  Cb.  D.  164. 

And  where  a  plaintiff,  suing  on  behalf  of  himself  and  all  other 
creditors  of  the  defendant,  makes  an  assignment  for  tbe  benefit  of 
creditors  whereby  his  Interest  In  the  subject  matter  o(  tbe  action  vests 
In  the  assignee,  tbe  defendant  may  move  to  dismiss  for  want  of  pro- 
secution In  default  of  the  assignee  obtaining  an  order  under  RiiJc 
301  to  continue  the  proceedings:  Woig  v.  Von  Boolen,  94  L.  T.  602. 

In  Biminbottom  t.  Aymlev,  3  Ch.  D.  288,  on  a  motion  to  dismiss 
under  this  Rule.  Hall  V.C.  gave  a  week's  time  to  take  further  pro- 
ceedings, observing  that  each  case  must  depend  upon  Its  own  merits. 
The  plaintiff  was  ordered  to  pay  the  costs  of  the  motion.  Probably  tbe 
plaintiff  will  In  general  be  given  a  short  further  time  upon  payment 
of  costs. 

Some  only  of  the  defendants  cannot  have  the  action  dismissed.  If. 
for  BUffident  reasons,  proceedings  against  other  defendants  have  been 
delayed,  and  the  applicant  ought  probably  to  apply  to  the  plalntllfs 
solicitor  for  Information  as  to  the  state  of  tbe  cause  against  the  other 
aefendanU:  Folcv  v.  Lee,  12  P.  R.  371 ;  see  AmI/roisc  v.  Evelyn,  11  Ch. 
D.  759. 

A  defendant  can  only  have  the  action  dismissed  as  against  him- 
self: Ward  v.  Ward,  11  Beav.  159. 

It  has  been  said  that  If  a  plaintiff  desires  to  avoid  tbe  cost  of  the  Undertaking 
hesring  of  the  motion  he  should  tender  to  tbe  defendant  the  costs  of  '"  p""'™- 
the  notice,  and  give  the  usual  undertaking  to  go  on:  Evelyn  v.  Evelyn, 
13  Ch.  D.  138;  freosOB  v.  Loe,  26  W.  R.  138;  but  this  Is  not  tbe 
practice  In  Ontario,  even  where  tbe  motion  to  dismiss  is  merely  for 
a  default  under  this  Rule:  see  note  to  r.ule  326  (1).  The  filing  of  a 
statement  of  claim  is  no  answer  to  a  motion  to  dismiss:  -Vapance 
Tammrth,  etc..  By.  Co.  V.  .Vi-fjoticll.  10  P.  R.  .i2."..  it  the  time  for  filing 
il  had  expired  when  the  notice  of  motion  was  given :  see  Biilc  110. 

Where,  before  statement  of  claim,  an  action  was  stayed  until  the  Default  in 
plalntlt!  should  give  security  tor  costs,  and  the  time  tor  delivery  of  J'^i^Ji"^",^ 
a  Btatement  of  claim  expired  without  security  having  been  given,  it  (or  costa. 
was  held  that  the  stay  did  not  prevent  the  action   from   being  dis- 
missed under  this  Rule:  La  Orange  v.  UcAndrew,  4  Q.  B.  D.  210. 

A  plaintiff  was  allowed  to  file  a  statement  of  claim  after  nine  J"^'^'^""' 
rears'  delay.  It  being  shewn  that  the  delay  was  owing  to  the  defend-  ,|"^,j 
ant  being  financially  worthless:  f'tiille  v.  Lu(j.  11  P.  R.  446. 

Where  the  plaintiff  set  np  a  compromise,  as  a  ground  for  not  pro- 
feeding,  and  tbe  defendant  disputed  It.  the  question  of  settlement  was 
ordered  to  be  tried;  Rees  v.  Carruthers,  17  P.  R.  61. 
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Wbere,  »It«r  the  tlma  for  dellverliii  a  aUtsineiit  o(  cJalm  had 
elapsed,  an  order  bad  been  made  diamltsing  an  action  unlcsi  a  itatt 
ment  of  claim  should  be  delivered  wltbln  a  week,  and  this  was  not 
done.  It  was  held  that  the  action  was  at  an  end,  the  order  harlnt 
neither  been  compUed  with,  nor  appealed  against,  and  an  order  could  mt 
afterwards  be  made  extending  ths  time  for  delivering  the  slatemtBt. 
Whutter  V.  ifoncoc*,  3  Q.  B.  D.  83;  aee  also  Kino  v.  Do>;™port  4  o 
B.  D.  402;  and  BolleMer  v,  FouHief,  18  P,  R,  J26.  But  It  an 'order 
to  dismiss  Is  made,  further  time  may  be  glvan  tor  appealing  agate 
that  order:  Burke  v.  Rooneil,  4  C.  P.  D.  226;  Corfer  v.  Sluibi,  «  Q  b 
D.  116;  or  If  the  time  has  not  expired,  so  that  the  action  Is  not  ions 
there  Is  Jurisdiction  to  vary  or  rescind  the  order  tor  dismissal  on' 
proper  grounds:  Wetply  v.  Buftt,  3  Q.  B.  D.  80,  253;  Crtcr  v  mm, 
•npra.  In  Xeu-comlie  v.  JfcLirton,  11  P.  R.  481,  the  above  cases  were 
considered,  and  It  was  held  that  after  the  action  stood  dlimlsjeil  (or 
failure  to  flie  a  statement  of  claim  by  the  time  named,  and  Judpnrat 
was  signed  dismissing  the  action,  an  order  could  be  made  under  Rile 
156  to  vacali  the  Judgment,  and  further  extend  the  lime  for  dellverlns 
the  statement  of  claim.  See  alao  notes  to  Rule  176,  and  Bank  ol  Hin. 
neiota  v.  Page,  14  Ont  App.  347. 

Where  an  order  Is  made  dismissing  an  action  unless  a  statement 
of  claim  he  delivered  within  a  time  named,  it  has  been  the  Dractjct 
In  Ontario  to  obtain  a  further  order  ex  parte  dismissing  the  acllos 
showing  that  the  previous  order  has  not  been  compiled  with-  i« 
Burn.  V.  CHUholm,  2  Chy.  Ch.  88;  but  doubt  has  been  cast  upon  the 
propriety,  or  at  any  rate  the  necessity,  ot  that  course:  BoUendir  r 
Foulkei,  16  P.  R.  226, 

It  would  seem  that  an  order  dismissing  an  action  does  not  take 
effect  until  It  is  drawn  up  and  served;  ard  that  the  action  under  the 
English  practice  Is  not  dead  until  that  is  done:  Metcalf  v.  Bwiil 
reo  ^MocioMon.  46  L,  T.  31;  hut  see  Scr*p(  Phonograjilit  y.  Srem 
59  L.  J.  Ch.  406. 

As  to  the  effect  of  a  peremptory  order  requiring  plaintiff  to  pro- 
ceed within  a  named  time,  see  BoWcratt  v.  Lorandet  27  Sol.  Jour, 
2M;  Fofc*  V.  Axtltem,  24  Q.  B.  D.  174;  (7o»  v.  Holmon,  25  L.  J.  N. 
C.  116. 

Where  an  order  was  made  dijmlsslng  an  action  in  the  event  ot  the 
plaintiff  not  complying  with  an  undertaking,  it  was  held  that  on 
default  the  order  was  absolute,  an!<  no  further  order  was  necessary; 
crown  Corundum  Co.  v.  Loiran,  3  O.  L.  B,  434  (but  the  Dlvlslonii 
Court,  though  affirming  the  order,  declined  to  deal  with  that  polat): 
n.,  and  It  would  probably  In  such  a  case  be  safe  to  obtain  a  Ihul 
order. 

The  plaintiff  sued  the  Indorser  ot  a  bill  of  exch"-ge.  The  delt 
was  afterwards  paid  by  the  acceptor,  and  the  indorser  applied  to 
dismiss  the  action  for  want  of  prosecution.  IJndley.  J.,  said,  "I 
shall  certainly  not  let  the  action  go  on  simply  to  determine  who  Is 
to  pay  the  costs.  AM  further  proceedings  In  the  action  to  be  stayed, 
the  defendant  to  pay  the  costs  of  the  writ":  .dnou.,  W.  N.  1876,  11: 
see  also  Elliott  v.  Gardner,  8  P.  H.  409;  Wolloce  v.  Ford.  1  Chy.  Ch,  282, 

Though  no  motion  to  dismiss  Is  made,  the  plaintiff  cannot  alter 
the  time  limited  by  Hule  110  baa  expired  regularly  proceed  with- 
out  leave:   see  note   to  Bute   110;    but  the  former   practice  rcqulr- 
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IBC  ft  T«t*m'e  notice  to  b«  slven,  where  a  year  hai  elapsed   with-  *bim  9B*< 
out  ft  proceeding  having  been  taken.   1b  not  continued   under   The     '"' 
Jwlicotun  Act:   Beaver  v.  Soardman,  0  P.  R.   239.     For    a    similar 
restriction  upon  moving  for  Judgment ;  see  Aule  367. 

IB  InglaBd  a  formal  Judgment  for  defendant's  costs  Is  signed  upon 
(be  order  for  dismissal:  Chltty  Forms,  189;  but  In  this  Province  the 
cuts  mar  be  recovered  under  the  Judge's  order:  see  itule  3  (p). 

Aa  action  may  also  be  dismissed  for  not  duly  proceeding  to  trial: 
IM  Sale  S25  (1). 

Kest  ef  Diaaslaaal. — The  dismissal  of  an  action  for  want  of  pro-  Effect  of 
Kcutlon  Is  not  necessarily  a  bar  to  a  subsequent  action  In  respect  }^"i','nt  ot 
of  the  Bame  matter:  Re  OrreU  Colliery  d  Firebrick  Co.,  12  Ch.  D.  681;  prosflcntlon. 
Ftne  V.  Frere,  2  Moll.  180;   Botertt  v.  Lucaa,  11  P.  R.  3;   though 
made  on  consent,  unless  the  order  Is  made  upon  a  compromise  of  the 
csQBe  of  action:  Magnu*  v.  National  Bank  of  Bcotland,  36  W.  R.  603; 
58  U  T.  617;  but  the  plaintiff  Is  liable  to  be  called  on  for  security  for 
costs  la  the  second  action.  If  the  costs  of  the  first  are  not  paid :  see 
KnU  873. 

The  Court  may  examine  the  pleadings,  and  evidence  and  proceedings 
St  the  trial  of  a  former  action,  and  the  reports  of  the  reasons  given 
for  the  Judgment  to  ascertain  what  was  decided.  The  dismissal  of 
as  action,  on  the  ground  that  It  was  prematurely  brought.  Is  no  bar 
to  another  action  when  time  has  removed  the  objection:  Barber  v, 
VcCwAt  (2),  SI  Ost.  693. 

Notwithstanding  an  action  la  dismissed  the  Oourt  has  still  Jurlsdlc- 
tioQ  to  determine  to  whom  money  paid  Into  Court  pending  the  pro- 
ceedings, should  be  paid  out:  Wright  v.  Uitchell,  18  Ves.  292;  Wynne 
1.  lackton,  2  Russ.  361;  Broton  v.  Feeney,  1906,  1  K.  B.  563;  94  L.  T. 
4W. 

Bee  ffutton  v.  Butoint,  W.  N.  1875,  236. 

324.  In  actions  to  be  tried  without  a  jury  at  Toronto,  "".'".f  J,^ 
if  the  plaintiff  does  not  set  down  the  action  for  trial 
within  six  weeks  after  the  pleadings  are  closed  and 
proceed  to  trial  as  provided  in  Eule  250,  the  action  may 
be  dismissed  for  want  of  prosecution.    C.E.  434. 

See  notes  to  Rule  325  (1). 

Default  must  he  made  both  In  setting  down,  and  proceeding  to  trial 
under  Rule  26^  before  a  motion  to  dismiss  can  be  made;  Toronto 
five  Fomdry  Co.  v.  Tackett,  17  P.  R.  538. 

326.— (1)  In  all  other  actions  if  the  pleadings  are  0''^»J»y. 
closed  six  weeks  before  the  commencement  of  any  sit-  ti™  ot  trfsi. 
tings  for  which  the  plaintiff  might  give  notice  of  trial, 
and  he  does  not  give  notice  of  trial  therefor  and  eater 
the  action  for  trial,  the  action  may  be  dismissed  for  want 
of  prosecution.    C.  E.  433. 

(2)  Where  there  are  separate  sittings  for  the  trial  of 
actions  with  and  without  a  jury  the  plaintiff  shall  not  be 
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considered  in  default  for  failure  to  enter  a  nonjurv 
action  at  the  jury  sittings.   New. 
Set  Eng.  (1883)  R.  3(. 

ictlon"  '"  *"''  *'"'  '''°"""''  '"'"°'""  ""*  *•'«  "ro""  to  ««  other 

The  lix  weeks  Is  not  a  time  limited  for  " doing  any  art"  witbli 
«»)<!  176.  It.  thmfore,  cannot  be  abridged  under  that  Kule.  and  tl. 
lapse  of  this  period  Is  an  absolute  condition  precedent  to  the  rliht  ol 
the  defendant  to  give  notice  of  motion  to  dismiss  for  want  ol  prose™ 
tlon:  see  «ou>iii.r.  v.  Pawlev.  14  q.  B.  D.  234:  unlena  the  ulalntlH  „■ 
asking  an  IndutgeLce,  baa  been  put  on  terms. 

A  defendant  need  not  wait  until  the  time  for  the  plalulllf  to  give 
notice  of  trial  has  expired  under  this  Kule,  but  may.  It  he  choosei 
himself  give  notice  of  trial  after  the  close  of  the  pleadings-  R«(e  «j6 
and  may  In  that  way  have  the  action  tried  on  the  merits.  Insteaiol 
moving  to  dismiss  It  for  want  of  prosecution. 

There  Is  a  continuing  duty  on  the  plalntlrs  part  to  give  notice  o! 
trial  until  the  case  li  tried;  hence,  although  he  has  given  a  nolW 
but  the  trial,  for  aome  reason.  Is  postponed,  the  defendant  may  move 
to  dismiss  under  this  Rule  If  the  plaintiff  makes  default  In  glvlM 
notice  of  trial  for  any  subsequent  sittings  for  trial:  LTuiimart  v.  Smith 
32  C.  P.  65i;  Hibernian  Bank  v.  Uughet,  10  L.  R.  Ir.  15. 

Where  a  case  Is  made  a  remonef,  a  further  notice  of  trial  must  \r. 
given  under  RuU  262.  except  In  non-jury  actions  to  be  tried  In  Toronto 
A  case  was  held  to  be  a  remanet  where,  by  verbal  order  at  the  trill 
It  was  "postponed  till  the  Autumn  Asslies";  Donovan  v.  BosI(}« 
10  P.  R.  62. 

Where  a  new  trial  has  been  ordered,  and  the  plaintiff  does  mt 
give  notice  of  trial  pursuant  to  this  Rule,  a  motion  In  Chamberi  to 
dismiss  for  want  of  prosecution  Is  the  course  for  defendant  to  pursue 
or  he  may  himself  give  notice  of  trial:  Diamond  Harrow  Co.  v.  Slonf. 
7  0.  W.  R.  685:  the  Court  which  ordered  the  new  trial  has  no  Juris- 
diction In  the  matter:  Roiertt  t.  French,  14  R.  210:  72  L.  T  117  1! 
W.  R.  268. 

Where  a  case  Is  *o  be  tried  without  a  lury,  and  two  Spring  or 
!„,  Autumn  Sittings  are  ap;  Inted  at  the  place  of  trial,  one  (or  Jury,  and 
the  other  for  non-jury  cases,  the  plaintiff  may  give  notice  of  trial  lor 
either  Sittings,  but  Is  not  In  default  under  this  Rule  by  reason  ot  hi.. 
not  giving  notice  of  trial  for  the  earlier  SIttlngB,  if  It  Is  not  the  non 
jury  Sittings:  Lenbum  v.  Knoke;  Leylurn  v.  Herbert.  17  P.  H.  110. 

Where  one  of  several  defendants  In  an  action  has  delivered  hli 
defence,  and  the  time  for  the  plaintiff  to  deliver  his  reply  to  m.i 
defence  has  expired,  but  the  plaintiff  hit.  without  the  knowledge  ol 
that  defendant,  agreed  In  writing  with  the  other  defendants  10  extend 
the  time  for  delivering  their  defences,  that  defendant  cannot  move- 
to  dismiss  the  action  as  against  him  for  want  of  prosecution,  the 
pleadings  not  yet  being  "closed":  and  It  was  said  that  a  detendanfi 
proper  course  Is  to  write  to  the  plalitlff's  solicitor,  and  Inquire  how 
the  action  stands  aa  rrg.-,rdB  the  other  defendants:  Ambroisc  v.  Ealtn. 
11  Ch.  D.  769. 

On  a  motion  to  dismiss,  or  that  the  plaintiff  give  security  (or  cMt». 
an  order  was  made  for  the  plaintiff  to  give  security  for  costs,  and 
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stiring  proceedlDgf  in  tlie  meantime;  Wilmolt  v.  Freehold,  etc.,  29  ftnlt  SM. 
3oL  Jour.  385;  33  W.  R.  554;  52  L.  T.  743;  and  see  Hule  374. 

Wbere  ad  action  waa  ordered  to  be  dlamlaaed  unleis  notice  ot  trial 
va>  fiven  by  a  ipeclfled  time,  and  by  mistake  of  the  loUcitor'i  clerk 
notice  wai  not  riven,  a  Judge  refused  to  extend  the  time,  and  the 
DiTliiona]  Court  refuied  to  Interfere:  Oilder  v.  Jforri«on,  80  W.  R.  81G. 

An  order  that  the  action  be  dlimlued  unleta  notice  of  trial  be 
(iren,  and  action  entered  for  trial  wltbln  a  certain  time,  was  made 
Id  Bievier  v.  Spearman,  74  L.  T.  132. 

In  caies  where  equitable  relief  le  granted  upon  a  condition  which 
the  ptalntlO  fals  to  comply  with,  the  action  may  be  dismUsed,  even 
after  Judgment :  Haye»'\.  Elmsley,  30  C.  L.  J.  574. 

On  motion  to  dtsmlia,  some  excuie  must  be  given  for  the  default,  Motions  to 
tbe  lalBclency  of  which  will  depend  upon  the  drcumitancea  of  each  <"■»'■• 
cue.  Chy.  Oen.  Order  276  was  held  to  be  applicable  to  such  motions: 
Bvcke  v.  Murray,  9  P.  P..  495;  and  though  that  Order  Is  not  expressly 
coDtlDued  In  the  Rule»  the  practice  originated  under  It  and  acted  upon 
under  the  original  Rules  will  probably  be  held  to  apply.  Tbat  Oen. 
Order  wu  as  follows : 

"276.  Where  a  defendant  la  entitled  to  give  notice  to  dismiss,  it  is  chy.  order 
not  to  be  sufficient  answer  to  the  motion  for  the  plalntltt,  after  being  ^''^- 
served  with  tbe  notice,  to  take  out  and  serve  an  order  for  amending 
the  bin  or  to  file  a  replication,  or  undertake  to  speed  the  cause:  but  It 
■ball  be  necessary  for  the  plaintiff  to  shew  tbat  be  has  prosecuted  the 
suit  with  diligence,  or  that  under  all  the  circumstances  tbe  bill  should 
Dot  be  dismissed." 

Though  an  undertaking  to  speed  tbe  cause  Is  therefore  not  a  suf-  UnderttkinK 
flclent  answer  to  a  motion  to  dismiss  for  want  of  prosecution  (though  ]^^  Vn^lJer  "* 
tt  Is  otherwise  In  England:  Evelj/n  v,  Evelyn,  13  Cb.  D.  138;  Freason  to  motion. 
F,  Loe,  26  W.  R.  138),  It  is  still  discretionary  with  the  Judge  to  say 
whether,  under  all  the  circumstances,  tbe  action  should  be  dismissed: 
Bucke  V.  Murray,  supra.     See  also  yapanet.-,  Tamtoorth,  etc..  Ry.  v. 
JioDonnell,  10  P.  R.  525;  Cor(er  v.  Barker,  11  P.  R.  1. 

Tbe  former  decisions  under  the  Chancery  practice  will  therefore 
probably  serve  as  authorities  aa  to  what  Is  a  aufBclent  excuse:  see 
eases  In  Robinson  4  Joseph's  Digest,  pp.  2922.  et  »eg.;  Finnegan  v. 
Keenan,  7  P.  R.  3K;  and  as  to  what  amounts  to  waiver  of  objection 
to  the  delay:  Cotton  v.  Rodgen.  7  P.  R.  423;  see  also  Mile*  v.  Roe,  20 
C.  L.  J.  113;  10  P.  R.  218. 

Where  the  action  was  brought  on  a  ground  for  which  no  action 
lay,  the  plaintiff  being  In  default  under  this  Rule,  indulgence  was  re- 
fused, and  the  action  dismissed:  Clarke  v.  Creightwi,  13  P  R.  113. 

326.— (1)  When  an  action  has  been  discontinued  oi*  coj;;'^'; 
dismissed  for  want  of  prosecution  a  defendant  who  has  ^»  p^'^^^^J^** 
counter-claimed  may,  if  he  so  elects,  proceed  with  the  discontinu- 
trial  of  his  counter-claim,  and  if  he  elects  to  proceed  he  diamiM*! 
shall  give  notice  of  his  election  within  10  days  after  the  *"  *''*  "''■ 
discontinuance  or  dismissal  of  the  action,  and  the  coun- 
ter-claim shall  then  be  liable  to  dismissal  for  want  of 
prosecution  for  failure  to  proceed  to  trial. 
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(2)  In  default  of  such  election  the  counter-plaim  ahall 
on  the  discontinuance  or  dismissal  of  the  action  be  re 
garded  as  dismissed  without  costs.    New. 

TW.  Aule  only  kppIlM  to  l  oounter-cUlm  (llml  before  an  Mti,,. 
hu  boon  dUmlBisd.  or  dlicontlnued :  In  th»t  caw.  aolwltb.tanJlni  n, 
dlimlml  or  dlscontliiuaiice.  the  counter-claim  may  lie  |iri)«c*l.(i 
it  doea  not  enable  a  derendant  to  «Ie  a  counteMlalm  after  an  acito 
baa  been  dlamlaied,  or  dlacontlnued :  see  The  SalytHa  13io  p  "-,  ini 
L.  T.  >5>.  '  ■—.11 

(vi )  Examination  for  Discovery. 

An  action  for  diaeovary  may  atlll  be  brought,  where  naceiHirr  but 
11  can  mrely  now  be  neoeaaary.  Aa  an  aid  to  au  action  In  Ontario  It 
will  aeldom  be  necewnry.  aa  dlacorery  may  under  Ue  Rule,  be  oMalnal 
In  aucb  acUon;  an  action  for  diacovery  In  aid  of  proceeding!  in  •  lor- 
elm  Court  will  not  lie:  firey/iu  v.  Peraiian  CNuino  Co..  41  Ch.  D.  I5l. 

The  following  are  Inatancea  of  actlona  for  diacovery;  Alntmn\  i 
SlarWc.  W.  N.  1876,  8 ;  Reiner  v.  SaUltiurti,  2  Ch.  D.  37S'  On  j  WoKr 
4  Ch.  D.  M. 

In  an  action  by  the  Attorney-Oeneral  at  the  ault  of  a  relator,  tbi 
Crown,  represented  by  the  Attorney-General,  has  the  same  right  o! 
diacovery  aa  a  subject  baa  In  an  ordinary  action:  Atly.-On  v  »«. 
cattle.  18»7,  3  Q.  B.  S84;  but  the  Crown  la  not  bound  to  give  dlscovm' 
/».    Bee  note  to  Sulet  e  (2),  and  744. 

In  general,  discovery  Is  obtained  by  Interlocutory  proceedings  v. 
ancillary  to  the  main  object  of  an  action,  but  an  action  for  dlscovprr 
may,  In  a  proper  case,  atlll  be  brought:  Orr  v,  IXoper,  4  Ch  D  92- 
Antenon  v.  Bmk  of  Brimh  CoIwnMc,  2  Ch,  D.  «44.  For  the  groundj 
of  objection  to  aucb  a-  action:  aee  Haddock'a  Cby.  Pr.,  3rd  ed.,  m. 

The  methods  prescribed  by  the  Rules  for  obtaining  discovery  arc 
Firstly,  by  eramlnatlon  of  the  adverae  party,  and.  In  the  ca«e  ot 
a  corporation,  of  their  officers  or  servants:  llulfs  327-337:  Serondlj, 
by  the  production  nnder  oath  tor  Inspection  ot  the  doonments  In  \it 
poesesslon  ot  the  adverse  party:  Rulta  848-853;  Thirdly,  In  actloni 
to  recover  damages  tor  personal  Injury,  by  an  examination  by  a  duly 
qnallHod  medical  practitioner  of  the  Injured  person:  Jnd.  Act,  b.  TO; 
and  Fourthly,  by  the  InspecUon  by  the  party  and  his  witnesses  ol  any 
real  or  personal  property,  the  Inspection  of  which  may  be  material 
to  the  proper  determination  ot  the  question  In  dispute:  Unlet  266.  370 
The  Judicature  Act  has  made  no  alteration  In  the  right  ot  tbe 
parties  to  discovery  by  examination:  see  Altt/.-Oen.  v.  OosSIII.  20  Cb, 
D.  519;  also  Hunnings  v.  Williamaon,  10  Q.  B.  D.  459;  spo  also  Uvs 
v.  Jonet.  22  Q.  B.  D.  425;  Jfartin  v.  Treacher.  16  Q.  B.  D,  5«7:  JfolcolM 
T.  Race,  16  P.  H.  330;  Whltelep  y.  florley,  66  L.  J.  Q.  B.  312;  Derln- 
ahire  v.  ifovor  of  Derby,  1896.  2  Q.  B-  63,  297;  74  L.  T.  747;  77  L  I. 
1(17;  Johnston  v.  London  and  Partt  Exchange,  6  O.  L.  R.  49. 

Therelore  there  Is  no  right  to  eiamlre  a  defendant  for  discoverj  In 
an  action  touching  an  alleged  champertous  agreement:  Wrfsourse  v. 
CUB.  Pac.  By.  Co.,  16  P.  R.  343;  nor  In  an  action  tor  criminal  conveM- 
tlon  with  the  plaintiff's  wife:  Mulholland  v.  Jfijcner.  IT  P.  R.  152;. 
ToWor  v.  Xeil,  lb.  134;  Fleury  v.  Campbell,  18  P.  H,  110;  (though  an  «■ 
amlnatlon  was  allowed  on  a  claim  for  damages  for  alienation  ot  tbe 
Bireclions  and  loss  of  the  society  of  the  wife  In  roiilor  v.  Weil,  supra) : 
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bit  IM  LftlUi  V.  LambTl,  24  Obl  App.  [>.  664,  and  Fleury  T.  Oampbell,  sito  an. 
lupra;  nor  in  an  action  aialnat  a  tenant  for  double  rent,  or  double 
value,  under  The  Landlord  and  Tfnant  Act  (R.  8.  O.  c.  1S5),  H.  57,  58: 
ffoU>  V,  Budtim,  IS  Q,  B.  D.  232:  62  L.  T.  714:  63  L.  T.  215;  nor  In 
an  action  based  on  a  forfeiture,  or  an  alleged  forfeiture :  Ucxbanugk 
r.  ViMtwQoA,  Etc.,  1897,  2  Q,  B.  ill:  76  L.  T.  765,  overruling  St^amard 
»,  Dnnintim,  44  W.  H.  «9«:  nor  In  an  action  under  the  Imp,  Trade 
Uark  Act,  1883  (4(  *  47  Vict,  c,  67),  •.  58,  which  Imposel  the  tot^- 
felture  of  a  sum  not  exceeding  £50,  to  the  registered  proprietora  for 
each  olteace,  to  be  recovered  as  a  elmple  contract  debt:  fiaundcrl  v. 
WicI,  1892,  2  Q.  B.  18,  321:  or  generally  In  an  action  for  penalties: 
U*n*ingt  v.  Willfamfon,  ana  other  cases  impra;  Bote  v.  Oroden,  3  0. 
L.  R.  383:  nor  in  an  action  for  extra  toils  under  The  Timter  Biid« 
Compama  Act  (R.  8,  O.  c.  181),  s.  34,  which  Is  an  action  tor  penalties: 
Hrterel,  elc,  Co.  v,  Jloore,  17  P.  R.  287;  see  also  Pickerel  «,  Imp.  Co. 
V,  C.  Beck,  dc,  Co.,  5  O.  W.  R.  183:  but  in  an  action  to  recover  a 
pensity  for  violation  of  The  Alien  Latour  Act  (R.  8.  C.  c.  97),  The 
Oamda  Evidence  Act  (R.  8.  C.  c.  145),  a.  2,  was  held  (Rose,  J.,  dis- 
senting), to  authorize  examination  for  discovery:  Reg.  v.  Fox,  18  P. 
R.  343,  Neither  can  discovery  be  had  in  an  action  to  recover  dam- 
Bgea,  OD  the  ground  that  the  defendant  bad  been  guilty  of  malnten- 
BBoe:  Hopkint  v.  Smith,  1  O,  L.  R.  659.  See  also  .  ohnaton  v.  London 
i  Pori»  Exchange  in  note  to  Itule  349. 

But  an  action  for  the  amount  payable  under  The  Copyright  Act, 
1842,  for  each  representation  of  a  copyright  musical  publication  was 
held  not  to  be  an  action  for  penalties  (such  amounts  being  fixed  by 
way  of  compensation  to  the  plaintiff),  and  therefore  discovery  was 
allowed;  Adama  v.  Batlep,  18  Q.  B.  D.  625.  Discovery  may  also  be 
bad  In  an  action  for  an  Injunction,  though  the  defendant  may  incur 
a  liability  for  a  penalty.  In  the  event  of  disobedience  of  the  injunc- 
Hon:  The  Dcrtgthirc  County  Council  v.  Derty,  1897,  A.  C.  550;  74  L. 
T.  747;  77  L.  T.  107. 

Under  The  Evidence  Act  (R.  8.  O.  c.  76).  a.  7,  no  person  is  excused 
from  answering  questions  which  may  tend  to  criminate  him.  or  which 
msy  tend  to  establish  his  liability  to  a  civil  proceeding  at  the  Instance 
of  the  Crown,  or  of  any  person,  and  the  effect  of  this  provision  is  to 
take  away  the  privilege  which  formerly  existed  on  that  ground: 
Chamtera  v.  Jatray,  12  O.  I,.  H.  377, 

327,— (1)  A  party  to  an  action  whether  plaintiff  or  k«;™«- 
defendant,  may,  without  order,  be  orally  examined  be-  iii.co«ery. 
fore  the  trial  touching  the  matters  in  question  by  any 
party  adverse  in  interest,  and  may  be  compelled  to 
attend  and  testify  in  the  same  manner,  upon  the  same 
terms,  and  subject  to  the  same  rules  of  examination  as 
a  witness  except  as  hereinafter  provided. 

(2)  In  the  case  of  a  Corporation  any  officer  or  ser-  wj."/;^^ 
vant  of  such  Corporation  may,  without  order,  be  orally  ''™,*  J^, 
e.\amined  before  the  trial  touching  the  matters  in  ques-  loinai. 
tion  by  any  party  adverse  in  interest  to  the  Corpora- 
tion, and  may  be  compelled  to  attend  and  testify  in  the 
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KBine  manner  and  upon  the  same  temii  and  subject  to 
the  same  rules  of  examinatii,.i  as  a  witness  except  as 
hereinafter  provided;  but  such  examination  shall  not 
be  used  as  evidence  at  the  trial. 

(3)  After  the  examination  of  an  officer  or  servant  of « 
Corporation  a  party  shall  not  be  at  liberty  to  examine 
any  other  officer  or  servant  without  an  order.  C  R  iw 
and  1250. 

sine  H.I.  317  (2),  .  put  oOecr  (tornerly  eumlntble),  cudoi  be 
eiamlntd:  CanH,  v.  T».  mw:  I  O.  L.  R.  881.  .nd  txildn  .„  "oS",. 
(.lone.  fonn.rl7  •umluMe).  >  •••.«.«"  at,  now  be  .umnud 
•M  fonnarty  Monimin  v.  Orand  rrmi*  By.  Co.,  6  O.  L.  H.  3». 

U»vgm  of  »«l,.— The  rifht  to  •umlne  undtr  thh  Kulf  doM  not 
extend  to  actlou  In  which  then  It  no  rliht  to  dlicovery:  .ee  n«, 
preceding  Rule  327. 

An  action  for  recovery  of  land  ll  not  on«  of  the  exception  Tbt 
defend.nt  In  inch  nn  action  !■  liable  to  b«  eiamlned  b,  the  plilotu 
for  dlicorerr:  iyWI  v.  Kennedy.  8  App.  Ca«.  217;  48  L.  T.  58.'i;  reTen. 
Ing  8.  C.  20  Ch.  D.  484;  46  L.  T.  7S2;  and  aee  under  the  dlMlmllar 
Bng.  Rule,  nuiip,  V.  p»(m,,,  40  L.  T.  821;  and  the  fact  that  . 
defendant  pleads  that  he  la  a  "purchaaer  for  value  without  notice - 
attorda  no  ground  for  realallug  dUcovery:  Ind  v.  Bmmer.on,  E6  L  T 
778  i  although  this  waa  formerly  a  good  plea  to  a  bill  for  dlicowry 
An  examination  for  discovery  may  be  had  In  an  action  for  breach  ol 
promise  of  marriage:  J<cioiip»l(n  v.  Corroll,  4  C  L.  T  498-  and  we 
The  BvUence  Act  |R.  8.  o.  c.  76),  s.  11;  and  In  an  Interpleader  luut: 
Camda  Perm.  B.  «.  v.  Foreit,  6  P.  B.  2S4;  and  see  WhUe  v.  Wolll,  31 
L.  J.  C.  P.  381. 

"  Aatloa  «T  lasM."— A  petition  authorlied  under  the  Rulei  would 
appear  to  be  an  "action":  see  Jud.  Act.  a.  2.  and  Ke  Creiil  Co,  11 
Ch.  D.  256;  fie  HoMan't  Patent.  61  L.  T.  190;  also  Interpleader 
proceedings. 

"Bafm  tka  TWal."— These  words  do  not  prevent  the  examlsi 
lion  of  a  party  after  a  trial  which  proves  ubortlve,  by  reason  of  dli- 
agreement  of  the  jury,  and  before  a  second  trial.  It  the  party  has  not 
already  been  examined.  Such  a  trial  Is  not  a  trial  within  the  messing 
of  this  Hulc:  Clorte  v.  Rutherford,  1  O.  L.  R.  276. 

'i?f**"  ■**'"••  *"  I»t«s»rt.— Under  the  Eng.  (1S83I  R.  313. 
providing  for  the  examination  of  the  "  opposite  party  or  parties."  It 
has  been  held  that  a  party  added  by  the  defendant  In  a  count^rlclalm. 
Is  not  an  opposite  party  as  regards  the  plaintiff:  MoIIok  v.  Kilby.  i; 
Ch  D.  162;  but  see  Bradley  v.  Clarkl  9  P.  B.  410;  19  C.  L.  J.  193.  But 
a  third  party,  who  has  been  notified  by  the  defendant  under  Huk  lilS. 
and  has  appeared  and  obtained  leave  to  defend.  Is  entitled  to  examine 
the  plaintiff  In  the  same  manner  as  an  original  defendart;  .IfcilliidT 
V.  Btthop  of  Rochester,  5  c.  P.  D.  194;  Eden  v.  Weardr.le  Iron  Co.,  34 
n.  D.  m:  and  the  plalnllft  la  entitled  to  examine  Sim:  Bmih-y  v. 
C'nrk,  9  P.  R.  410;   19  C.  L.  J.  193. 

An  offlclal  liquidator,  as  an  olllcer  of  the  Court,  cannot  be  called 
upon  to  make  discovery,  unless  he  is  representatively  in  the  position 
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of  iB  ftdvtrM  Utlffant  to  th«  party  rtqnlrioi  dlKovtrjr:  U9n4erton  v.  Kmi*  str. 
BM».  14  P.  R.  30S:  A*  BarneA'a  Banking  Co.,  L.  R.  2  Chf.  2S0:  ie« 
CoNfracr  Oor^roMon,  L.  R.  7  Chy.  307;  if«  IfMtval  «oc..  77  Cb.  D.  714; 
Xf  Ateiandr^  Palace  Co.,  10  Ch.  D.  ftl. 

A  deftndant  who  tau  not  apptftred.  and  to  whom  a  ■tatemant  of 
eUlm  kaa  not  b««n  dtllvered,  U  tianlnablo  bj  the  plaintiff:  Bul$t 
T.  CNiTie.  33  C.  L.  J.  C33;  17  C.  L.  T.  336;  but  ho  waa  fonn«rlr  not 
«itttl«d  to  examlno  tbt  plaintiff:  toe  AtMev  v.  Brtnton.  13  P.  R.  98; 
bat  owing  to  the  variation  In  tho  preaont  A«Ie  336  It  li  poailbic  that 
cue  U  no  lonser  law. 

If  the  iMuea  between  co-dcfendanti  are  material  to  the  case  of  thf> 
plaintiff,  or  to  the  character  of  the  relief  he  leekn,  he  may  examtn 
a  deftDdant  upon  them,  though  there  la  no  lasne  between  the  defendant 
ud  hlmielf:  Ale9antli-r  v,  i>lamond,  9  P.  R.  274.  A  defendant  whoH 
iBterett  li  Identical  with  that  of  the  plaintiff  la  a  party  adverse  In 
point  of  Interest  to  his  co^lefeadant,  and  may  be  examined  by  such 
MHdefendant :  (ird  viie,  contra,  Birclial  v.  Birch.  1913,  2  Ch.  375); 
and.  where  the  plaintiff's  soltrltor  Is  prevent  at  such  examination,  the 
depoilttons  may  be  read  against  the  plaintiff:  Moore  v.  Boyd,  8  P.  R. 
418.  A  dlaclalmlDc  defendant  charged  with  complicity  In  a  fraud  was 
held  to  be  properly  queattoned  aa  to  the  fraud:  Mofarland  v.  MoFar- 
land,  9  P.  R.  73. 

A  necessary  party  to  an  action  may  he  examined  for  discovery, 
tboagb  no  relief  la  asked  against  him:  SpoXees  v.  The  aronenor  A  W. 
E.  R.  T.  Hotel.  18»7,  2  Q.  B.  124;  76  L.  T.  679. 

The  plaintiffs  on  the  record  must  be  taken  to  be  the  parties  con- 
ducting the  litigation,  and  therefore  a  member  of  a  plaintiff  Arm  la 
examinable  by  a  defendant,  though  he  was  admlt'Mly  not  In  favour 
of  the  action:  Hatcea  Oib$on  Co.  v.  Howes,  2  O.  W.  N.  1845,  1391. 

lafaata.— Aa  a  general  rule  an  infant  suing  by  next  friend  may  intsnu. 
in  the  abaenoe  of  special  incapacity,  be  examined  for  diacovery  befora 
trial  In  the  same  way  aa  an  adult:  Arnold  v.  PJayter,  14  P.  R.  399; 
dUtlngulflhing  Mayor  v.  Collins,  24  Q.  B,  D.  361;  approved  in  Flett  v. 
Coalter,  4  0.  U  R.  714:  see  also  Curtis  v.  Mundy,  1892.  2  Q.  B.  178. 

An  order  for  (be  examluatlon  of  an  infant  for  discovery  should  not 
live  the  examiner  discretion  to  determine  the  capacity  of  the  infant. 
The  proper  mode  of  raising  the  question  as  to  the  infant's  capacity 
ii  br  motion  to  set  aside  the  appointment,  or  If  there  is  not  time 
for  that,  then  upon  a  motion  to  commit  for  non-attendance,  so  that 
tbe  question  may  be  considered  by  the  Court  itself:  Flett  v.  Coulter. 
i  0.  L.  R.  714. 

The  next  friend  of  a  party  is  not "  a  party,"  and  formerly  oould  not  Next  friend. 
^  examined  for  discovery:  Vano  v.  Canadian  Cotton  Mills,  13  0.  L.  11. 
421:  and  gee  note  to  Rule  .^48,  p.  827;  but  now  he  la  liable  to  be  ex- 
amined for  discovery:  see  Rule  332. 

Ofioars,  ete..  of  Corpor&tlons.— Under  the  present  Ont.  Rule  327 
one  present  officer,  or  servant,  of  a  company  party  may  be  examined 
TithnHt  sDedal  order.  It  on  his  examination  It  tnms  out  that  he  does 
not  possess  the  necessary  Information,  leave  to  examine  others  may  be 
applied  for;  and  It  is  altogether  within  the  discretion  of  the  Court 
whether  another  officer,  or  servant,  should  be  examined;  see  clause 
(2);  Dawson  v.  London  St.  Ry.,  18  P.  R.  223. 
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II  II  rMMnabto  ud  convtntnt  Ibit  tl»  torponilsii  .bould  ,„_.„ 

larorm.ll...  who  .bould  pr.p.r.  hlmH-K  br  obMlnlni  kb»,iri^  .1 
.11  r.l.r.>l  f.ct.:  Cfc,r*M«  ,.  «„»  „  lfo»«(„,.  »  o.  I*  R  "7 

Wb.r«  Ik.  plaimis  ,u.d  -r     TiDMr.'  Aw)«.ii„a,"  .  ,,...„„ 
Ml  l.corp.r.l«l,  ..d.  dp  of  ,  L  ,»».r  of  ir.dln»  p-n.^r  biw^M 

bold  th.t  Ih.  .not  of  tk.  .radio.!.  „.|d  not  b*  ...ni,,,:^  '    " 
offlcr  of  the  Ai.ocl.llon.  becuic  It  w..  not  >  corpor.i,on.  „„,  "," 


,    *"•"<"""■  ■»•'•  >"•  "iw  not,  b«  >n  oArtr  of  a  rompany 
raci€  h.  I.  not:  ««  WeHcrn  Cm..  e«o.,  Co.,  45  W.  R.  418. 
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An  .ttorntr  .ppolnt«l  br  t  forolfn  corpornllon  to  repre.tiii  11 1. 
; 2  J  °«  oompUan™  with  T».  Ejiro  J>roiln,(ol  Corpinli.m,  (n 
(R.  8^  0.  c.  179).  I  10  (1).  I.  Ilabl.  to  exunlnatlon  umler  thli  B,|,i, 
an  offlcer  of  the  corporation:  Mp.Wll  v.  icirti.  it  o.  I,,  n.  6.-,2. 

T».  hMd  of  a  municipal  council  I.  tb«  onljr  member  of  ibe  eouocll 

oOHK,   \£   0>   \j.   n<   Out. 

An  oBair  of  a  Board  of  Commlnlonen  .ppolntm  under  .  bylaw 
of  a  ounlclpallty  to  nanace  Electric  Limt  Work.,  i>u  held  to  b. 
rA"^'^',"f.*  """"'  °'  '""  ■"■""Cll-IIIT:  yo«Bi»  V.  Or«t,i„r,i, 

*  U.   W.  N.   118. 

The  Medical  Health  Offlcer  of  a  municipality  ha.  been  held  lol 
to  be  an  olBcer  e2.mln.Me:  ColcMOa  v.  rervato  15  P  K  27  12j 
*'or.v(A  V.  Paa:ilJ.  20  Ont.  478  (except  when  the  rorporatloo  u'belu 
iued  in  respect  of  anything  done  by  »uch  offlcer:  Coleman  v.  Umlo 
npru;  MtU  v.  OKoko,  in  P.  R.  446);  nor  .urveyora  uiually  employnl 
by  a  mnnlclpallty.  but  not  tormaUy  appointed  offlcer.  thereof:  ll»t 
V.  YttrmoHtlt,  »  C.  L.  T.  373. 

..  „'''  ""*  ""*  °'  ■  "<«'«')'  »•''<;''  con.l«ted  of  a  head  offlce.  called  tbt 

Head  Camp."  and  a  number  of  local  branchco,  called    •  lubordlnsti 

campfc"  the  clerk  of  a  .ubordlnate  camp  wa.  held  to  be  an  oUcer  ol 

L  V °a'*"'  *"''  "■■"'"'""■  «"«'*'•'«'  V.  Woodmen  0/  the  World.  9  0. 

Under  the  former  practice  an  order  was  made  to  examine  an  arcbl- 
left  of  defendants.  In  an  aitlon  for  price  of  work  and  materlalj  In 
erecting  a  building,  where  defendants  themselves  could  give  no  Infor- 
mation: Smith  V.  Vlarke.  12  P.  R.  217;  and  a  local  agent  or  an  Insur- 
ance company  who  procured  the  application  for  tie  Insuraoce  in 
uuesilon  In  the  action:  iforlnell  v.  Canada  Urttual  AU  Co  12  P.  R. 
401;  aoring  v.  X,ondon  Mutual  lire  Int.  Co.,  10  P.  R  642. 

An  offlcer  of  a  company  called  as  a  witness  at  I  he  first  trial  of  an 
action  may.  pending  a  second  trial,  be  examined  un  Ur  this  llule:  tet 
telle*  V.  Orand  Trunk  Ry.  Co.,  12  P  R.  871. 

An  objection  that  the  person  sought  to  be  examined  is  not  an  cHwr, 
should  be  taken  at  the  outset  when  It  I.  sought  to  examine  him. 
and  cannot  be  uken  on  Uxatlon  only:    Toumship  0/  Logan  v.  Kirlc. 

^  •     r,     IV,      lafO, 
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Wbtrt  ft  corpontloB  tcorters  one  of  Its  oSceri  who  li  a  Mllcltor.  Wtk-  NT. 
to  B«kt  dlKovarjr  oo  Iti  bt-half,  the  prlvlli-ce  of  a  loHcltor  eftnnot  b« 
ctAlntd,  t€cu$,  wbare  the  oppotlt*  partj  wlscti  luch  person  for  «um- 
lutloD:  Btenntea  v.  Quirk,  K  C.  P.  O.  lOd;  balford  r,  Lever,  24  Q.  B. 
D.  W. 

Ai  to  tbo  tlm«  for  maklBi  tb«  txamlnMlon:  mo  /fiil«  33S. 

Ad  order  for  tbo  •lamliiBtlon  of  an  ollletr  reildlni  In  a  foralgn  oflicrvf* 
conntrT  of  a  foreign  corporation  which  bad  attorned  to  tb<s  Jurlidlc*  '""iv"  *"' 
rloD.  wa.  refuted:  PvrHnM  v.  Mgomn,  etc..  H  O.  I..  K.  634.  powion 

A&  application,  p«ndloK  an  eximlnatlon  of  an  olBcer  of  a  defendant 
corporation,  to  examine  another  lervant  of  the  defendant  corporation 
vu  refuted:  H«fi  v.  Ontario  Wind  tSnginc  Co.,  44  C.  L.  J.  744. 

And  where.  In  an  accident  caw,  the  plaintiff  examlnfd  the  con- 
ductor of  the  car  on  which  the  accident  took  place.  It  waa  held  that 
the  plaintiff  was  not  entitled  to  examine  another  servant  of  the 
d#r«idant  company  who  had  seen  the  accident;  f.ange  v,  ror&nfo  if 
York  Radial  Ry.,  5  O.  W.  N.  «4. 

■•w  Att«B4aMa  rvoewiwd.— Bee  Rute»  837,  345-S47. 

Ordlnarllr  an  appointment  Is  obtained  from  the  Examiner:   Rult  AtundMM 
337,  iDd  a  copy  served  on  the  solicitor  of  the  party  required  to  b«  J"o„**|[^'''*' 
examlDed  sev*--!  days  before  the  dsy  fixed  for  the  examination,  the  obtsined. 
ordinary  witD«.«  fees  being  also  left  with  blm  at  tbs  same  time. 

In  the  case  of  a  party  no  subpcena  Is  necessary.  Where  the  person 
to  be  examined  Is  not  a  party  to  the  action,  then  the  appolntiuent 
toiethpr  with  a  subprena;  Tattle  345  (2).  must  be  personally  served. 
ud  the  ordinary  witness  tees  tendered  to  the  person  to  be  examined. 
In  this  case  the  appointment  must  also  be  served  on  the  solicitor  of 
:he  opposite  party  forty-eight  hours  before  the  time  fixed  for  the 
fxamlaatlon:  JlfrAfurroy  v.  Grand  Trunk  Rj/.,  3  Cby.  f'b.  130;  Varaon  v. 
Vanlott,  7  P.  R,  43C.  A  subpsna  dated  prior  to  the  time  woeo  the  party 
iHulDg  It  was  entitled  to  examine  the  person  served  tbarewlth,  la 
irregular:  MvMurray  v.  Grand  Trunk  Ry.,  npra.  The  aoltcltor  of  the 
opposite  party  should  always  be  served  with  a  copy  of  the  axaminer's 
appointment:  Fowler  v.  UouUon,  12  Gr.  437. 

The  solicitor  of  the  party  tu  be  examined  Is  entitled  to  forty-elgbt 
hours,  notice  of  the  examination:  Kule  346,  but  the  party  himself, 
where  he  has  a  solicitor,  is  only  entitled  to  reasonable  notice  accord- 
ing to  circumstances:  Wilion  v.  Cowan,  19  C.  L.  J.  140;  3  C.  L.  T. 
216;  Bnlkow  v.  Fostvr,  7  P.  R.  388;  see  Re  2f.  Wheat  Exmottth  Mining 
Co..  31  "leav.  628;  and  Lynakey  v.  Can.  PadHc  Ry.  Co.,  4  C.  L.  T.  93; 
but  where  a  party  who  has  no  solicitor  Is  required  to  attend,  be  sLnuid 
have  forty-eight  hours'  notice:  Watson  v.  Ham,  1  Cby.  Ch.  293. 

Semble,  where  a  party  to  an  action  Is  requlrerf  to  be  examined,  two 
courses  are  open,  he  may  be  served  with  the  appointment,  and  paid 
hU  witness  fees,  by  delivering  the  same  to  his  solicitor;  If  this 
methnd  Is  adopted  the  se  ^lee  must  be  effected  seven  days  before  the 
day  flxpd  for  the  examination.  The  other  coarse  Is  to  serve  the  party 
personally  with  the  appointment  (which  must  also  be  served  on  his 
BoHcitori,  and  pay  him  lils  witness  fees,  in  which  cnsc  It  is  sufficient 
If  the  service  ou  the  aollcltor  Is  effected  forty-eight  hours,  and  on  the 
fllent  a  reasonable  time,  before  the  time  fixed  for  the  examination. 
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Abkndon- 
ni«nt  of 
order. 


Adjourn- 
ment of 
exomineiion. 


rertiea  out 
of  UntKrio. 


BULKS  OF  COURT. 

Where  the  party  to  b«  eiamlned  Is  a  resident  out  of  the  l„ri^, 
tlon:  see  in/ra,  and  Rule  328.  "''*"'■ 

Where  a  partj-  ts  subpanaed,  with  others,  for  examination  at  th, 
same  hour  he  Is  bound  to  wait  until  he  t^n  be  examZT  .L  , 
depart  before  examination,  he  may  be  ortlered  to  attend  TzJl  ., 
his  own  expense:  CampMI  v.  Scott,  5  0.  u  R.  233  Wherp  f  n  , 
attends  voluntarily  for  examination  and  submfts  to  be  7w„r„  heT 
not  refuse  to  answer  proper  questions  becauso  he  has  not  be°n  s2 
pocnaed:  Cooke  v.  Wlljort,  3  O.  L.  H.  299.  "'' 

„„  f^r'™  ""  ""^^'l'-^'""-  <"  »  corporation  Is  not  sufflclent  ser.Ire 
on  the  ofllcer  sought  to  be  examined;  and  an  order  will  n^t  h„  I. 
for  substitutional  service  upon  an  oBlcer  of  a  UtlganT  orpta.  „?  ' 
the  subrtBna  and  appointment:  iflH,  v.  Jferccr  Co.,  16  p.  H.  276 

A  party  taking  out  an  order  to  examine  and  falling  to  aDoear  on 
obtain  a  new  one:  Ferguson  v.  Elliolt,  7  P.  R.  7      When  an  «,wi 

of  conduct  money  Is  necessary  In  order  to  compel  attendance  W^« 
lie<,a  V.  aarte  (Mr.  Dalton,  22nd  June,  1882),  Globe. 

So,  where  an  examination  Is  adjourned  for  further  prodtirtlon  «r 
SlTedTo  furt"'   u    '"=  r""'"""""'  "■'  """^  '-  "»  «^«^"  °^ 
Cftomserloin  v.  TJiKaife.  11  c.  L.  T.  63;  and  he  Is  comDellable  t„  ,,. 
attend  upon  being  paid  his  proper  fees    although  he  ha    stttt 

fan  Crro"',,';",.'"'.',."-''""  '"  '"^  adjournment:  He  LroZ 
tan  Brmh  Co.,  51  L.  T.  816;  54  L.  J,  Chy.  253. 

out'oTJ)n,^.*„*'  ''•*r^«--Whe™  a  party  to  be  examined  Is  resident 
Z   exaS^Io.   •  '^"*''  '^°""'™""'  »"»'■'  Ontario,  he  can  on., 

be  examined  pursuant  to  a  special  order  made  under  Rule  rl 
Co»m,«i,  V.  Dou^,  18  P.  R.  38;  Cox  v.  Prior,  18  P  R  492;  he  can". 

.0  c"an::rtthe''r,cr'  '  '■  '-■  ^-  "-  ""  ''°''  '-P''-^'-w'- 
^r,^^Z'  "  "Y"'  .""■''*  '»  •>"«'««'•  "  s"»p(Ena  requiring  his  attend- 
uTer'°<^on"CTa"n  VT'^  TTo^irX  ^'  "-"«"»'- 

"  nortJ:  S?r'  l"^-  "■  ""•   ""'  """^  "°  <"■""  "»=  lot  granted 

?eld  that^  ..^ir"'''  '■  '"■'■°'  '^'■"  ^'■"''  f^"-  11  0-  L-  R-  «7.  li  -^ 
Quebec  to  ...e^H,""  '''°°°'  *"  ^'•''"'"''  '°  ™""*'  «  P"'?  '■™i*'"  i" 
menMone^    »»  ^  """'-atlon  for  discovery;   but  the  eases  above 

frder  for  .?»,  ""'  """""'  '"■  "^^"^  considered  nere«ar.v.  a. 
older  ZZ  f  r°^  T"  "'•'""''"'  ""'  "^  '»»■><■■  »f  contained  in  a. 
TZl^T  "'"""•/"''•  328.  or  a  commission  may  be  directed:  see 
Stratford  v.  Orcof  Wcsfern  Ry.  Co.,  6  P.  R.  91. 

dlr.",^^'"^'";  "  '^  probable  that  It  will  be  sufflclent  If  the  order 

S  32"  Examiner  upon  the  solicitor  of  the  party:  see 
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The  party  mty  doubtless,  as  formerly,  when  a  subpcena  was  granted.  Bnia  sa? 
be  compelled  to  attend  at  such  place  as  in  the  opinion  of  the  Court  is 
moit  convenient,  and  not  necessarily  the  nearest  to  his  place  of 
abode:  Smith  v.  Bahcock,  9  P.  R.  97;  Bank  of  B.  N.  A.  v.  Eddy,  9  P.  R. 
396;  but  a  defendant  resident  In  Quebec  cannot  be  ordered  to  attend 
in  Ontario:  Lcfurgev  v.  Great  Weit  Land  Co.,  11  0.  L.  R.  617. 

A  Special  Examiner  must,  by  the  order,  be  appointed  to  take  the 
examination,  or  a  commission  may  be  issued:  Banque  Franoo- 
Egvptienne  v.  Lutacher,  W.  N.  1879.  183;  41  h.  T.  468;  28  W.  R.  133; 
8ee  also  Nadin  t.  Basaett,  25  Ch.  D.  21;  but  there  Is  no  authority  to 
proceed  without  an  order,  and  by  subpoena  only:  see  Bank  of  B.  N.  A. 
r.  Eddy,  9  P.  R.  p.  399;  Connolly  v.  Dowd,  18  P.  R.  38. 

Where  such  an  order  has  been  made,  attendance  will  be  compelled 
In  luch  manner  as  may  be  directed  by  the  order.  It  a  commlaslon 
is  Issued,  attendance  may  be  compelled  as  In  the  case  of  a  commission 
for  examination  of  a  witness. 

See  also  Rule  328,  and  notes. 

VaemtloiL. — Examinations  for  discovery  cannot  be  held  in  the  Long  ExsminaUoD 
Vacation  without  leave:  Rule  178.  in  v»c«ion. 

Where  a  motion  for  an  injunction  is  pending  In  vacation  the  Master 
in  Chambers  has  no  jurisdiction  to  authorize  an  examination  of  wit- 
neBses  in  support  of  the  motion  to  be  taken  In  vacation,  the  motion 
and  all  pertaining  to  It  being  within  the  Jurisdlctioa  of  the  Court: 
Saskatchewan  L.  d  H.  Co.  v.  Leadley  (before  Meredith,  C.J.C.P.,  11th 
September,  1903);  but  semhle,  the  Master  in  Chambers,  and  other 
otBcers  having  like  jurisdiction,  would  huve  jurisdiction  to  order  an 
examination  for  discovery  In  vacation. 


before  a  Local  Registrar,  Local  Master,  or  Deputy  Cterk  of  the  Crown, 
or  Special  Examiner,  In  the  county  where  the  party  to  be  examined 
resides:  Rule  345;  but  for  special  reasons,  to  be  shewn  on  an  applica- 
tion in  Chambers,  he  may  be  ordered  to  attend  elsewhere:  Rule  347; 
QailagheT  v.  Qairdner,  2  Chy.  Ch.  480;  McDermid  v.  McDermid,  lb.. 
371;  Campbell  v.  Tucker,  7  P.  R.  135;  Kafin  v.  Redford,  3  Chy.  Ch.  55; 
and  note  as  to  this  case  Cooper's  Digest,  1873,  p.  111. 

Where  a  plaintiff  is  resident  out  of  Ontario  he  may  be  ordered  to 
attend  at  some  place  within  the  jurisdiction  to  be  examined  for  dls- 
covpry:  Lick  v.  Rivera.  1  O.  L.  R.  57;  but  it  is  otlierwlse  In  case  of  a 
defendant:  Lefurgcy  v.  Great  West  Land  Co.,  11  O.  L.  R.  617. 

The  Examination. — The  Examiner's  office  is  not  a  public  Court.  Ks&miner'i 
and  he  has  a  discretion  which  may  be  reviewed  by  the  Court,  as  to  pubfic'^'court 
the  admission  or  exclusion  of  persons  who  desire  to  be  present  at 
an  examination:  Re  Western  of  Canada  0.  L.  d  W.  Co.,  6  Ch.  D.  109; 
Mi-rchants  Bank  v.  Kctchum.  16  P.  R.  366;  Wright  v.  Wilkin.  6  W.  R. 
6^^:;  see  also  Rr  Cumbrian  Co.,  r.l  h.  J.  Chy.  221;  Re  Grri/'s  Brewery 
Co..  23  Ch.  D.  400;  Pratt  v.  Pipe.  3  O.  W.  N.  214.  The  Examiner  In  his 
discretion  may  exclude  the  clerk  of  the  counsel  conducting  the  exam- 
ination, if  his  presence  Is  obje  d  to,  and  even  the  examlnant's  own 
^"Mcltor  1'  his  pi'tBiiiLT  luluffui'ts.  Ill  thu  Examiner's  opinion,  with  the 
due  taking  of  the  examination:  Hand  v.  U.  C.  Furniture  Co.,  12  P. 
R.  292. 
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'c: 


DUelokQTa 
on  flzuninft- 
Uon. 
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A  dctendant.  who  had  allowed  Judgment  to  (o  by  default,  n,  im 
entitled  to  be  represented  by  counsel  on  the  examination  ot  hu  liook- 
keeper  at  the  Instance  ot  a  co-defendant  under  JJule  276-  Domi,i«, 
Bank  V.  Bell,  13  P.  R.  471.  ""»■•»■« 

Where  several  parties  attend  for  eiamlnatlon.  the  Examiner  mav 
exclude  those  In  the  same  Interest,  while  the  others  arc  under  ei 
amlnatlon:  Culverwell  v.  Bimey,  10  P.  R.  575;  SievewHghl  v  Sjn. 
KritM.  8  P.  R.  81:  SodHer  v.  amith,  14  C.  h.  J.  30:  but  one  ot  tbm 
should  be  permitted  to  remain  tor  the  purpose  ot  Instructing  conntti 
subject  to  his  being  first  examined:  «iei)cu)rip(i(  v.  Slevewrinht.  s  p 
R.  81:  and  the  Examiner  has  a  discretion  as  to  the  order  ot  their 
examination,  where  several  are  In  attendance  tor  examination-  S(«art 
V.  Balkia,  32  W.  R.  676:  63  L.  J.  Chy.  791. 

A  refusal  to  comply  with  the  Examiner's  ruling  Is  a  contempt  ot 
Court:  Sailier  v.  Smith,  14  C.  L.  J.  30. 

The  p.irty  examined  may  be  reg  ilred  to  produce  books  and  papers 
Bales  341,  342,  but  books  in  constant  use  need  not  be  produced  until 
It  Is  decided  that  they  are  necessary,  when  the  Examiner  may  adjourn 
the  examination  until  thsy  are  produced:   Comstoc*  v,  JTarrij,  12  p 

Ordinarily,  any  question  as  to  whether  documents  are  subject  to 
production  on  the  examination  should  be  raised  before  the  Examiner 
Alexander  v.  Irontale.  IS  P.  R.  20:  hut  In  a  proper  case,  such  as  a 
subpiEna  for  the  production  ot  an  enormous  number  ot  papers,  amount- 
ing to  an  abuse  of  the  process  ot  the  Court,  a  motion  may  be  made 
to  set  aside  the  subpoena:  Steele  v.  Savory,  W.  N.  1891  195-  35  Sol 
Jour.  92:   8  T.  L.  R.  94. 

As  to  the  scope  of  the  examination:  see  notes  to  Rule  343. 

The  Issuing  ot  a  subpicna  duces  tecum  as  a  substitute  tor  an  order 
tor  production  Is  not  to  he  encouraged:  per  Boyd,  C,  Laverij  v  Wolfe 
10  P.  H.  488;  20  C.  L.  J.  410. 

If  documents  are  produced,  the  examining  party  Is  entitled  to  have 
them  marked  as  exhibits:  Bandi  v.  V.  c.  Furniture  Co.,  12  P.  R.  29.'. 

It  the  examlnaUon  Is  unnecessary,  or  vexatious,  or  ot  unnecessary 
length,  the  party  taking  It  may  have  to  pay,  or  at  all  events  be  dis- 
allowed, the  costs  ot  It:  Dobton  v.  Dotaon,  7  P.  R.  206;  Evani  i, 
Jaffrav,  3  O.  L.  R.  327;  and  see  Bute  6B4. 

An  examination  tor  discovery  In  support  ot  a  defence  which  is 
bad  In  law  will  not  be  allowed:  Borers  v.  Lambert  24  Q  B  D  5;3; 
82  L.  T.  694. 

Where  the  examination  Is  taken  before  a  Local  Registrar  or  other 
offlcer  paid  by  salary,  the  tees  are  payable  In  stamps:  nrnmnrk  i. 
UcConaghy,  8  P.  R.  136;  Jud,  .Vet,  s.  78;  but  officers  not  paid  by 
salary  are  entitled  to  fei-s  In  money  tor  their  own  use,  tor  such  M- 
anilnatlons:   Rule  773. 

DUoloware  on  Xiamlaatlaii.— PriTllece,  ot«.— As  to  what  must 
be  disclosed,  privilege,  etc.:  see  notes  to  Rule  ?.i?,. 

On  Reference  to  an  Ofloial  Refom.— As  to  Discovery  on  pro- 
ceedings lietore  a  Referee :  see  Rules  400,  411. 
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ExMBlmatiom  for  DUeoTvir  at  other  Times  than  thmt  Mob-  BdU  8M. 
Uaaad  is  Bnle. — The  examination  under  thia  Rule  may  be  had  as  of 
ooune  within  the  time  prescribed,  but  It  Ig  poaaible  that  there  la 
Inherent  Jurisdiction  to  order,  where  Justice  ao  reQulres,  an  examina- 
tion of  a  party  for  discovery  at  an  earlier  period,  or  after  an  examlna^ 
tlOQ  under  this  liule  baa  taken  place:  see  Waynea  Merthyr  Co.  v.  Rad- 
ford, 1896,  1  Ch.  29;  73  L.  T.  624,  and  Thomson  v.  Oye.  13  P.  R.  273.  There 
does  not  now.  however,  seem  to  be  any  express  Rule  on  the  subject.  It 
was  held  under  the  former  practice  that  a  second  examination  of  the 
same  party  should  not  be  allowed  except  under  the  most  special  circum- 
giances:  Thorburn  v.  Brotvn,  8  P.  R.  114;  see  also  Campbell  v.  Scott, 
14  P.  R.  203;  and  upon  a  special  motion  made  on  notice:  Lnird  v. 
Stanley,  6  P.  R.  322.  But  assuming  that  there  is  authority  to  make 
an  order  for  examination  for  discovery  at  an  earlier  period  than  that 
mentioned  in  this  Rule,  it  ought  not  to  be  made  except  under  special 
circumstances:  Thomson  v.  Gye,  13  p.  R.  278,  and  such  an  order,  If 
obtained  ex  parte,  would  b^  irregular:  Hooey  v.  Oiibert,  12  P.  R.  H4. 

Where  the  pleadings  h^.j  been  amended  raising  matters  not  before 
suggested,  after  examination  for  discovery,  an  order  may,  in  a  proper 
case,  hi  made  for  further  examinations  limited  to  the  matter  raised  by 
the  amendment:  BtandarC  Trading  Co.  v.  Seybold,  7  O.  L.  R.  39. 

328.  Where  a  partv  to  be  examined  is  out  of  Ontario  Exwnination 

"  for  dlicovery 

the  Court  may  order  the  examination  to  be  taken  ato'p»»ne« 
such  place  and  in  such  manner  as  may  seem  just  and  of  onuno. 
convenient,  and^service  of  the  order  and  of  all  papers 
necessary  to  obtain  the  examination  may  be  made  on 
the  solicitor  of  the  party,  and  any  conduct  money  may 
be  paid  to  him  unless  the  order  makes  other  provisions 
therefor.    C.R.  477.    Amended. 

See  notes  to  Rule  327. 

This  Rule  is  In  terms  restricted  to  the  examination  of  the  parties. 
It  does  not  extend  to  the  examination  of  officers  of  corporations: 
Perrins  v.  Algoma  Tube  Works  (Limited).  8  O.  L.  R.  634;  but  It  applies 
to  the  case  of  a  party  temporarily  absent:  Maclean  v.  James  Bay  Ry. 
Co.,  5  O.  W.  R.  440,  486;  and  an  order  may  be  made  for  the  examlnap 
Hon  of  such  a  party  at  the  place  abroad  where  he  may  happen  to  be: 
IB..  495. 

Where  a  defendant  resides  out  of  Ontario,  and  Is  only  in  It  for  a 
temporary  purpose,  his  attendance  to  be  examined  for  discovery  can 
only  be  obtained  under  this  Rule,  and  not  by  appointment  under  Rule 
337:  Cox  T,  Prior,  18  P.  R.  492.  An  order  may,  where  convenient, 
be  made  for  the  examination  in  Ontario  where  the  party  happens  to 
be,  and  such  an  order  was  made  where  the  defendant  resided  In 
British  Columbia  and  was  temporarily  in  Ontario  attending  the  House 
or  Commons,  of  which  he  was  a  member:  lb.;  and  see  Lefurgey  v. 
Qreat  West  Land  Co.,  11  O.  L.  R.  617;  the  fact  that  a  party  who  resides 
out  of  Ontario  has  business  interests  In  Ontario,  and  has  permanent 
lodgings  In  Ontario  while  there,  does  not  necessarily  constitute  him 
a  reeident  of  Ontario:  Dcnncen  v.  Walberg,  3  O.  W.  N.  ISll.  Though 
a  defendant  resident  out  of  the  Jurisdiction  cannot  be  compelled  to 
attend  for  examination  for  discovery  within  the  Jurisdiction,  it  is 
otherwise  In  the  case  of  a  plaintiff:  Lick  v.  Rivers,  1  O.  L.  R.  57. 
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c: 
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how  mt7  be 
•Tidcnee. 


BULFa  OF  CnuBT. 

Tlie  Court,  or  Judp.  m.r  t.k.  Joaiclal  notlc.  of  th.  ».o»„phic.i 
■Ituitlon  of  places  where  examlnttlona  can  be  held  with  refereDra  in 
the  reildcnce  of  the  party  to  he  eiamlned.  In  order  to  ft  a  ni,~ 
which  may  be  Ju«l  and  conyenlent:  tic*  v.  fl(tier»,  1  O  L  R  67  7 
local  Judge  of  the  county  where  the  aol'jitors  for  both  parties  reside 
has  Jurisdiction  to  make  an  order  under  this  Hute ;  /^. 

As  to  parUea  resident  In  Quebec;  see  note  to  Bale  327,  mpra,  p.  80: 

The  principle  on  -Mch  an  examination  of  a  party  can  be  read 

against  him  Is  that  It  Is  an  admlaalcn  under  oath,  but  that  principle 

does  not  apnly  to  the  officer  of  a  corporation. 

329.  The  Court  maj  order  the  examination  for  dis 
CO  very  at  such  place  and  in  such  manner  as  may  be 
deemed  just  and  convenient  of  an  officer  residing  out  of 
Ontario  of  any  Corporation  party  to  an  action,  and  ser 
vice  of  the  order  and  of  all  papers  necessary  to  obtain 
such  examination  may  be  made  upon  the  solicitor  for 
such  party,  and  conduct  money  may  be  paid  to  him,  and 
if  the  officer  fails  to  attend  and  submit  to  such  examiiia 
tion  pursuant  to  such  order  the  Corporation  shall  be 
liable  if  a  plaintiflf  to  have  its  action  dismissed,  and  if 
a  defendant  to  have  its  defence  struck  out  and  to  he 
placed  in  the  same  position  as  if  it  had  not  defended. 
Such  examination  shall  not  be  used  in  evidence  at  the 
trial.    C.B.  1321. 

330.  Any  party  may,  at  the  trial  of  an  action  or  issue. 
use  in  evidence  any  part  of  the  examination  of  the  oppn 
site  party;  but  the  Judge  may  look  at  the  whole  of  the 
examination,  and  if  he  is  of  opinion  that  anv  other  part 
IS  so  connected  with  the  part  to  be  so  used  that  the  last 
mentioned  part  ought  not  to  be  ns.d  without  such  other 
part,  he  may  direct  such  other  part  to  be  put  in  evidence. 
C.B.  4()1. 

See  Eng,  (1S83)  R.  366. 

In  the  Court  of  Chancery  of  this  Province,  and  In  the  Common 
Law  Courts  of  both  England  and  Ontario,  a  party  could  use  no  part 
or  the  examination  of  his  opponent  without  using  the  whole.  Tbe 
consequence  was  th..t  one  of  the  great  uses  of  an  examination  of  a 
party  (V.I..  the  saving  of  expense  by  proving,  by  admls.^ilon,  the  tacts 
not  really  In  dispute,  was  prevented),  as  such  admissions  In  the  exam- 
ination often  stood  side  by  side  with  other  statements  which  tbe 
examining  party  could  not  safely  make  part  of  his  case. 

The  Rule  only  .inlhnrlies  the  examination  for  discovery  lo  be  nscd 
as  evidence  where  It  Is  that  of  "  the  opposite  party."  It  does  not  aulli- 
orlze  the  use  of  the  examination  of  any  other  (lerson  who  Is  not  a  party, 
as  eviaenre  at  the  trial:    e.g..  and  the  evidence  of  an  nsslsnor  of  a 
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choM  In  action  taken  under  Rule  335  will  not  be  usable  acalntt  the  as-  SnU  ssi. 
Blgnee,  nor  wilt  the  examination  "of  a  person  for  wbose  benefit"  an 
action  Is  brouRbt  or  defended,  taken  under  Rule  334.  be  usable  against 
the  actual  parties  to  the  action.  In  such  cases  the  examination  Is 
ooDflned  to  the  purposes  of  discovery  simply,  and  if  the  evidence  is 
required  at  the  trial,  the  person  must  be  called  and  examined  In  the 
same  way  as  any  other  witness. 

See  Lyell  v.  Kennedy,  50  L.  T.  at  p.  734,  In  which  under  the  cor- 
respondlns  English  Rule  It  was  said  that  when  an  admission  Is  read, 
everytblng  ought  to  be  read  which  Is  fairly  rnnnected  with  that 
admiBslon. 

Where  the  plaintiff,  without  objection,  put  In  the  defendant's 
depositions  and  referred  to  certain  parts,  and  the  Judge  In  charging 
the  jury  referred  to  other  parte,  It  was  held  that  he  could  properly 
do  BO.  as  the  whole  depositions  had  been  put  In  evidence:  Dougall  v. 
mp.eton,  12  Ont.  206. 

Where  the  examination  of  a  witness  has  been  taken  by  a  steno- 
grapher it  is  admissible  In  evidence,  even  though  incomplete,  and 
though,  censequence  of  the  death  of  the  witness,  be  could  not  be 
eross-exunined;  Randall  v.  Atkinton,  30  Ont.  242,  620;  aemble,  the 
same  rul>^  would  apply  to  an  examination  for  discovery. 

Where,  after  examination  for  dlsoovery,  the  examlnant  dlee,  It  has 
been  held  that  his  representatives  continuing  the  action,  or  against 
«ham  it  Is  continued,  cannot  use  the  deceased's  examination  as  evi- 
deDce,  because  the  deceased  if  he  had  lived  could  not  have  used  it  in 
his  own  behalf:  Johmon  v.  Birkett,  21  O.  L.  R.  319;  Atkinson  v.  Catter- 
lev,  22  0.  L.  R.  527;  but  an  examlnsHon  de  bene  eate  of  the  deceased 
stands  on  a  different  footing  and  is  admissible:  see  Erdman  v.  Walker- 
ton.  20  Ont.  App.  444;  23  S.  C.  R.  352. 

The  examination  of  an  officer  of  a  company  cannot  be  used  as  evi- 
dence against  the  company:  see  RuJe  329.  Nor  can  the  examination  of 
a  defendant  be  read  against  a  co-defendant,  unless  the  defendants 
stand  in  such  a  relation  that  they  are  bound  by  each  uiher's  admls- 
aloDS.  But  semble,  the  examination  of  one  plaintiff  can  be  read 
against  his  co-plaintiffs.  If  any. 


I 


331.  Any  person  who  refuses  or  neglects  to  attend  at  p™«iiron 
the  time  and  place  appointed  for  his  examination,  or  re-  tirn"' " 
fusing  to  be  sworn  or  to  answer  any  proper  question  lain'lu. 
put  to  him,  shall  be  deemed  guilty  of  a  contempt  of  Cnnrt 
and  proceedings  may  be  forthwith  had  by  attachment. 
He  shall  also  be  liable,  if  a  plaintiff,  to  have  his  action 
dismissed,  and  if  a  defendant,  to  have  his  defence,  if  any, 
struck  out.    C.B.  454. 

This  Rutf  is  confined  to  tliree  eloBses  of  cases  ( ' '  refusal,  or 
neglect,  to  attend  for  examination,  (2)  refusal  to  be  swf  i.  (3)  refusal 
to  answer  lawful  questions;  and  it  renders  a  wiliuliy  disobedient 
defendant  lia.ble  to  have  bis  defence  struck  out:  Haiph  v.  Baiffh.  31 
Ch.  D.  478;  and  a  disobedient  plaintiff  to  bare  his  action  dismissed: 
RemMic  of  Liberia  v.  Imperial  Bank,  L.  R.  9  Cby.  669;  S.  C.  aa 
«epii6(ic  of  Lifterid  v.  Roj/e.  1  App.  Cas.  139;  Dunn  v.  McLean,  6  P. 
R.  156;  Danvillier  v.  Mven,  W.  N.  1883,  68. 


Into  m. 


c 

w 


Committt] 
for  con- 
tMnpt. 


Bt;LE8  OF  COUBT. 

By  Rule  J63  *  |»rtr  ftlllii(  to  comnlr  with  a  notlc-  „r  onltr  („ 
production,  or  In.poctlon  of  dooumenti,  I.  Il.ble  to  .Imllar  peT,ui„ 

...  T',"',."'V*  "■'  ^°''"  '"«'■""'•  '"«  «"»■>  cannot  bo  dlamted  tm 
tie  default  of  one,  in  such  a  caae  the  defendant  must  proceeH^in! 
the  d^anltln,  plaintU.  by  motion  for  attachment:  Fem'TT-MT^^i, 

The  party  or  perton  must  have  been  rejularly  .ubpffinacd  lie 
Murray  y  Oroni  Tru„k  By.  Co.,  3  Cby.  Ch.  130,  and  paid  his  .Une« 
tee.:  floltov,  v.  *o.(er,  7  P.  R.  388,  or  no  order  ain  iTmad^  ^  " 
him :  UcLean  \.  Bruce,  12  P.  R,  602.  -••'"•i 

A  party  subpoenaed  for  examination  and  paid  hi>  conduct  moi.., 
having  been  excluded  while  other>  were  being  examined,  U  bouM 
to  wait  tor  examination,  and  le  not  justifled  In  leaving  without  com 
munlcaung  with  the  examiner:  OamybeU  v.  ScoK,  6  o.  L.  H.  233. 

A  motion  to  strike  out  the  defence,  or  to  dismiss  the  action,  Is  sot 
the  proper  course,  where  default  has  been  made  by  an  oOcer  of  a 
company  or  corporation  In  attending  for  examination  or  In  answerlni 
questions.  The  remedy  is  to  commit  the  offlcer:  Badeerou,  v  Oranii 
TruniHy.  Co..  13  P.  R.  182:  Central  Pre,  Assooiotioa  v.  Amerim, 
Prist  Asaoclalion,  13  P.  R.  353;  McWUHaml  v,  Dickion,  10  0.  L.  H.  839. 

Where  an  examination  has  been  adjourned  sine  iic.  unless  a  tew 
day  has  been  agreed  on  by  the  solicitors  In  writing,  there  must  be  s 
new  appointment  served  before  the  party  under  examination  csn  be 
put  In  default :  Jfc/nlo»*  v.  Ro»crt«on,  2  O.  W.  N.  869. 

Mottos  to  commit  for  Ckmtampt.— It  has  been  held  that  pro- 
ceedings to  attach  must  be  taken  before  the  Court,  and  not  before  a 
Judge  In  Chambers:  Uerchanti  Bank  v.  Pierjon.  8  P.  R  123-  but 
this  decision  does  not  seem  in  practice  to  have  been  adhered  to  In 
cases  under  this  Rule.  (In  other  cases  of  contempt:  see  Soulhwick  v. 
Hare,  15  P.  R.  331.)  The  motion  Is  made  to  a  Judge  In  Chambers  In 
a  case  of  non-compliance  with  a  pridpe  order,  or  an  order  In  Clum- 
bers; aad  an  application  to  the  Court  is  necessary  In  case  of  breach 
of  an  order  of  the  Court:  see  Klein  v.  VnUm  Ini.  Co.,  3  C-  L.  T  6»1. 
and  note  to  i^ufe  207. 

The  Master  In  Chambers  cannot  entertain  applications  to  commit 
for  non-production:  Rule  208  (1);  Kecje  v.  Ward.  9  P  R  2''0-  18  C  L 

i  ]^^L^  '^i  ^-  '^-  ^°'  "^'"'"  "■''  *  ^<»'  •'""«=•  ■"■  >  I^wal  Mas:er: 
Rule  .09;  but  .embl,..  a  Local  Judge  may  do  so  when  acting  under 
Bute  210. 

Proof  of  due  service  of  the  appointment,  and  payment  of  conduct 
money  Is  necessary  In  all  cases  of  motion  to  commit,  under  this  Rule. 
and.  in  the  case  of  a  person  not  a  party,  proof  is  also  nceessary  of 
service  of  a  subprena:  see  Rule  343  (2) ;  In  re  Barvey.  190V,  P.  239. 

It  is  not  necessary  to  serve,  with  a  notice  of  motion  to  comir't, 
copies  of  the  allidavit  upon  which  It  is  based:  Hannum  v.  McRa  .  1! 
P.  R.  185. 

The  defaulting  party  Is  entitled  to  notice  of  motion  to  strike  ont 
the  defence,  or  to  dlsmlaB  the  .irtlou,  which  may  be  served  on  kls 
solicitor.  Where  the  motion  Is  to  commit  the  defaulting  person  or  parly, 
personal  service  of  the  notice  of  motion  is  requisite,  as  a  general  rule: 
Rule  546;  Ifonn  v.  Perrv.  44  L.  T.  24S;  50  I,.  J.  Chy.  251;  Wfirv,  -WoHie- 
•on.  1  Chy.  Ch,  244;  Nelson  v.  Worsmm.  W.  N.  1890,  216;  Mandfr  v. 
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falcte,  1891,  3  Ch.  488:  64  L.  T.  791;  ewept  where  every  reawnaWe  I.U.Ul. 
elort  to  effect  pertonal  eervlce  hu  (ailed,  In  which  caie  an  order  for 
wbHltuted  eervlce  majr  be  made:  n.,  and  8.  C,  65  L.  T.  454-  and  tn 
He  ca»e  ot  default  In  production  pursuant  to  a  noUce,  or  order  to  pro- 
duce, and  In  certain  other  caaes:  eee  «tile  353.  Two  daye'  notice  would 
seem  to  be  suIBclent  In  all  caaee:  /iule  215. 

Where  an  order  wai  made  for  eiamlnatlon  In  Ontario  of  a  ^eten- 
dut  who  resided  out  of  Ontario,  but  was  temporarily  In  Ontario 
attending  the  House  ot  Commons,  of  which  he  was  a  member.  It  was 
held  that  the  order  could  not  be  enforced  by  attachment  against  the 
delendant  while  the  House  was  In  session,  but  It  might  be  enforced 
under  Hule  331  by  striking  out  his  defence;  Cox  v.  Prior,  IS  p.  R.  492. 

In  Re  Bvana,  1893,  1  Ch.  252;  68  L.  T.  271,  the  Court  refused  to 
let  aside  an  order  for  attachment  founded  on  a  notice  of  motion  which 
had  not  been  personally  served,  holding  that  the  irregularity  may  be 
condoned  If  the  Court  sees  fit;  but  In  Taylor  v.  Roe,  3  R.  259;  68  L.  T. 
21!,  Kekewlcn,  J.,  held  that  an  Irregularity  will  not  be  condoned  on 
motions  affecting  the  liberty  of  the  subject,  where  the  opposite  party 
appears  and  takes  the  objection. 

A  person  committed  for  default  In  attending  to  be  examined  Is  not 
entitled  to  a  hateas  corpia:  Re  Anierson  v.  Yanttone,  16  P.  R.  243. 
See  further  as  to  motions  to  attach,  notes  to  Rules  545,  546. 

As  to  motions  to  commit  for  unsatisfactory  answers,  see  Smith  v 
Qmy,  4  C.  L.  T.  689. 

An  objection  to  answer  Incriminating  questions  should  be  taken 
by  the  witness,  but  the  privilege  may  be  claimed  on  a  motion  to  com- 
mit, though  not  claimed  before  the  Bxamlner;  Hall  v.  Qow,.nlock,  12 
:  E.  604.  The  penal  provisions  of  H.  S.  0.  (1897),  c.  334,  ss.  2,  6,  do 
not  afford  any  ground  for  refusing  to  answer  questions  put  regarding 
a  fraudulent  transaction:  Duns/ord  v.  Carlisle,  10  P.  R.  449;  and  see 
MeBuiiJencc  Act  (R.  S.  0.  c.  76),  s.  7;  and  The  Canada  Evidence  Act 
IR.  8.  C,  c.  145),  B.  5. 

MsBisaKl  of  AeOoB  or  Btriklac  out  ot  Defoaoe.— In  general  Dl.mliul 
another  opportunity  to  obey  will  be  given  on  terms,  but  where  the  "'  "tion. 
action  is  unmeritorlous  the  plaintiff  may  be  refused  this  Indulgence  IIImI^',. 
and  the  action  may  be  dismissed:  Denham  v.  Qooch,  13  P.  R.  344. 

Where  the  plaintiffs  were  husband  and  wife,  and  the  wife  complied 
»ith  an  order  for  production,  but  the  husband  absconded  without  com- 
plying. Hall.  V.C,  refused  to  dismiss  the  action:  Hartley  v.  Oicen,  W. 
N.  1876,  193;  34  L.  T.  752. 

For  other  cases  in  which  the  power  has  been  exercised:  see  Eyre 
V.  Hughes,  .25  w.  R.  528;  and  Mep.  of  Liieria  v.  Roye,  1  App.  Cas.  139. 
In  the  last  case  It  was  held  that  where  any  step  ought  to  be  taken  In 
a  cause  which,  In  the  judgment  of  the  Court,  was  necessary  to  facilitate 
the  decision  of  the  cause,  and  default  had  been  made,  the  former  Court 
of  Chancery  had  power.  If  the  party  In  default  was  the  plaintiff,  to 
dismiss  the  bill:  see  also  Eraser  v.  Burrows,  2  O.  B.  D.  624. 

fnmpllance  was  huld  excused  by  lllncBs:  Lord  CardiccU  v.  Tamlin- 
m.  33  W.  R.  814;  62  L.  T.  746. 

*Wior  Romedlos. — On  a  motion  to  commit  for  non-production  of  other  re- 
Ifooks,  etc.,  pursuant  to  a  subpoena  duces  tecum  on  an  examination  for  "•'Hes  '">■ 

default. 
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dlicorerr.  It  wm  held  that  tht  proper  courM  wu  to  fet  the  eiimlur 
to  direct  wb»t  ihould  be  produced,  and  to  adjourn  the  eiamlnitbo  lor 
procortni  the  dotumente:  Lauerji  v.  Wove,  10  P.  R.  488;  fomilort . 
HarrU,  12  P.  R.  17. 

Wheri  the  defendant  did  not  appear,  nor  deliver  an;  itatement  ol 
defence,  after  being  served  vflth  a  statement  of  claim,  and  a  summon. 
tor  him  to  attend  to  bo  examined  touchlni  the  matters  In  quMlion 
(dellverinc  up  to  plaintiff  of  hooka  and  documenU  In  his  possession 
was  likewise  disrefarded,  It  waj  held,  that,  notwlthstandlri  that  h» 
was  a  partjr  to  the  action,  he  must  be  considered  as  being  summohnl 
as  a  witness,  and  must  be  dealt  with  accordingly,  and  that  hia  dli 
obedience  was  not  disobedience  of  an  order  of  Court.  An  order  w?, 
therefore  made  under  Eng.  Rule  ot  1883.  No.  495  (not  adopted  In 
Ontario),  tor  his  attendance  tor  examination  at  his  own  expense,  lor 
disobedience  ot  which  an  attachment  might  issue:  Powell  v  .Y<i;it( 
66  U  T.  728. 

The  question  whether  or  not  the  person  or  party  alleged  to  be  Ig 
default  is  really  so,  may  be  tested  by  moving  to  compel  him  to  alteid 
again  at  his  own  expense,  and  submit  to  examination,  or  In  default 
that  the  action  be  dismissed,  or  defence  struck  out.  Where  such  aa 
order  has  been  obtained  and  disobeyed,  the  motion  to  dismUs,  or 
strike  out  defer.. l",  may  perhaps  be  made  ex  parte:  Dunn  v.  itcUitn. 
6  P.  R.  156;  but  sec  HoHeniter  v.  Ffoulkea,  18  P.  R.  225;  Itule  213. 

Upon  failure  ot  a  plaintiff  to  attend  tor  examination,  the  action 
must  be  stayed  for  a  definite  time,  to  enable  him  to  attend,  but  not 
Indefinitely:  Comalock  r.  Ban-it,  12  P.  R.  17. 

A  party  who  has  been  ordered  to  attend  tor  furtber  ex.  .nation. 
after  a  refusal  to  answer  questions.  Is  in  contempt  if  he  does  not  so 
attend,  but  that  is  not  a  bar  to  his  appealing  from  the  order:  He- 
Qregor  v.  McDonald,  11  p.  R.  618. 

Restoring  Aetloa,  etc. — Where  an  action  has  been  dismissed  It 
will  not  be  restored,  unless,  perhaps,  where  the  claim  would  otherwise 
be  barred  by  the  dismissal,  p.p.,  by  the  Statute  ot  Limitatlona:  />uni 
V.  McLean.  6  P.  R.  166 ;  and  see  Hodgson  v.  Paxton,  2  Chy,  rh.  39S; 
Bank  of  Hcntreal  v.  Wilson,  2  Ohy.  Ch.  117;  Davy  v.  Dnvil.  3  Chv. 
Ch.  26;  nor  where  the  defence  has  been  struck  out,  and  Judgment 
signed,  will  the  Judgment  be  set  aside:  Halgh  v.  Haigh.  31  Ch,  D  I7S. 

Xlsoallanaows.- -It  Is  not  imperative  on  the  Court  to  act  under 
this  ifuie:  Kennedy  v.  Lvell,  W.  N.  1882,  137.  It  was  said  In  one 
case  that  the  Itule  Is  a  penal  one.  and  only  to  be  acted  on  In  the  last 
resort:  Lush,  J.,  In  Twycross  v.  Grant,  W.  N.  1875,  201,  229;  1  Charl 
Ch.  Ca.  115;  see  Ftaher  v.  Hughct.  25  W.  R.  528;  Pike  v.  Kcenc.  :4 
W.  R.  322;  35  L.  T.  341. 

332.  When  an  infant  is  a  party  the  opposite  party  raaj" 
examine  the  next  friend  or  guardian  of  the  infant  or  at 
liis  option  the  infant,  if  he  is  competent  to  give  evidencf 
Neu\ 

See  Eng.  Rule,  Ord.  31,  R.  29. 

The  Rule  Is  a  reversal  ot  yrnio  v.  Can.  Cotton  mm.  13  0.  L.  H.  «> 
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UaviDC  regard  to  the  coIlocaUon  of  Rulct,  327-337,  the  examtiutfon  ftvlaMS. 
referred  to  In  tbii  Itule  appears  to  be  one  for  dlicovery,  and  the 
Rule  flvcR  a  defendant,  where  the  plaintiff  Is  an  Infant  lulng  by  hli 
neit  friend,  the  option  of  either  examining  the  Infant,  or  hli  next 
friend,  or  guardian,  for  discovery,  but  not  both,  and  If  be  elect  to 
examine  one,  he  cannot  thereafter  examine  the  other.  The  guardian 
referred  to  la  probably  the  guardian.  If  any,  of  the  person  or  estate, 
not  a  guardian  ad  Uttm. 

With  regard  to  a  plaintiff  suing  an  Infant,  the  Rule  appears  to 
autborlze  an  examination  of  either  the  Infant,  or  his  guardian,  but 
DOt  both. 

Under  the  Ontario  practice  the  Offlclal  Guardian  Is  ordinarily  the 
guardian  ad  litem  of  all  Infant  defendants,  whether  the  "guardian" 
referred  to  in  this  Rule  Is  the  guardian  ad  litem  of  an  Infant,  or  the 
guardian  of  the  person  or  estate  of  the  infant,  remains  to  be  deter- 
mined. It  seems  unlikely  that  the  OSlctal  Guardian  was  Intended 
to  be  subjected  to  such  examinations,  at  the  same  time  the  guardian 
of  the  person  or  estaie  of  an  infant  may  not  be  In  any  way  before  the 
Court,  or  connected  with  the  litigation.  It  may  be  here  remarked 
that  the  Eng,  Rule  above  referred  to  Is  confined  to  the  guardian 
ad  tttem. 

This  Rule  does  not  extend  to  the  next  friend  of  a  lunatic,  or  person 
ot>  unsound  mind.  The  English  Rule  permits  the  next  friend  of  a 
lunatic  to  be  examined  for  dlHCOvery:  Paapati  v.  Paapati,  110  h,  T.  751. 

The  Infant  will  l>e  only  examinable  If  he  be  competent  to  give 
evidence;  that  is,  understands  the  nature  of  an  oath. 

^Vhlle  the  examination  of  a  party  for  discovery  may  ordinarily 
be  i\ai  against  him  as  evidence  at  the  trial  on  the  ground  that  It 
coQitltutes  an  admission;  yet  it  seems  evident  that  the  examination 
of  the  rett  friend,  or  guardian  of  an  infaot.  could  not  be  read  against 
the  Infait,  because  he  would  not  be  bound  by  their  admissions.  Pos- 
sibly \.t>j  ;"fant  might  read  such  examination  against  the  opposite 
part^  as  being  the  evidence  of  a  witness  called  and  examined  by  him, 
p^^cl&lly  In  the  event  of  the  next  friend,  or  guardian,  dying  t>efore  the 
trial.  Wherever  It  la  sough*  to  examine  a  next  friend,  or  a  guardian, 
under  this  Rule,  service  of  a  ^ubpcena  Is  necessary:  Rule  345  (2). 

As  to  the  liability  of  a  next  friend  of  an  Infant  to  make  an  afQdavlt 
of  documents:  see  notes  to  Rule  348. 


§ 


333.  Any  person  examined  for  discovery  may  be  fur-  p^nu.  •nd 
ther  examined  on  his  own  beh  If,  or  on  behalf  of  the  Cor-  be'ex«min,d 
poration  whose  officer  or  servant  he  is,  in  relation  to  any  b.ii«n. 
matter  respecting  which  he  has  been  so  examined,  and 
such  explanatory  examinations  shall  be  proceeded  witli 
immediately  after  the  examination  in  chief.    C.R.  449 
and  450. 

The  explanatory  examtnatlon  may  be  proceeded  with,  notwlth- 
Btanding  that  the  counsel  for  the  oppo&lte  party  has  withdrawn: 
Connoll!/  T.  JfurreH,  14  P.  R.  187. 
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334.  A  person  for  whose  immediate  benefit  an  actiim 
is  prosecuted  or  defended  may  witliout  order  b«  exam 
ined  for  discovery.    C.B.  440.    Amtniti. 

TlMra  •pprari  to  \k  no  ilmntr  Eofllsh  Rult. 

A  parwn  io  be  eiamlned,  etc.,  mutt  be  dlreetljr  inurested  J/msi,. 
V.  ToronW  i  Ottawa.  <tc..  Olobc  lu  October,  1881.  An  order  «u  m,ul, 
tor  tbe  eiamlnatlon  ot  the  plalntlll'i  wire,  where  It  appeared  on 
affidavit,  that  the  plalnUff  waa  asent  for  hia  wife  aa  to  part  of  th, 
BUbJect  matter  of  tlie  lult:  BOKman  v,  Sulhertatut.  Globe  loth  8m. 
tembcr,  1881.  .  ■»ui  ow. 

In  ,;o«nion  ».  Mclnloih,  3  C.  U.  T.  S13,  J.  L.  wai  tni.te.  for  tbj 
°  E.  eatate  for  twenty  yeara.  when  the  plalntH  waa  appointed  In  hit 
place.  The  action  Involred  the  conalderatlon  of  matten  durlm  lb> 
tniateeshlp  of  J.  L..  and  aa  to  which  the  plaintiff  waa  Ignorant  iid 
the  E.  eatate  waa  Indebted  to  J.  L.,  ao  that  If  the  plalntlR,  .uewdrt 
J.  L.  would  be  benefited.  An  order  waa  made  under  thu  Rale  tor 
eiamlnatlon  of  J.  L.  Stmblr,  an  order  la  not  necesaary  unleu  lli» 
person  to  be  examined  refuses  to  submit  to  examination. 

In  an  action  by  credltora  of  a  firm  to  establish  the  llabllllr  of 
defendant  as  a  partner,  the  aaalgnee  of  the  Urm  for  the  bencBl  o! 
credltora.  though  havlni  no  direct  beneficial  Intereat  In  the  retuli 
waa  regarded  aa  a  muH  plaintiff,  and  the  defendant  was  held  entltltd 
to  producUon  from  him,  and  to  examine  him  for  the  purposei,  ot  dl> 
covery:  Irotlliniiham  v.  IthUler,  14  P.  R.  112. 

See  also  note  to  Rule  166.  supra,  p.  622. 

An  order  under  this  «ulc  for  the  examination  of  the  plalmirs 
daughter,  In  an  action  of  seduction,  was  refused,  but  under  special 
circumstances  waa  granted  under  the  former  C.  R.  485  (now  R«I. 
271) ;  TiiriKT  v,  Kyh.  18  C.  U  J.  402;  2  C.  L.  T.  598:  see  also  ffolUitfr 
V.  Annahlc.  14  P.  R.  11;  Baiter  v.  Camftctt.  9  C.  L.  T.  5;  but  see  now  u 
to  the  scope  of  that  ffttic,  notes  to  Rule  271. 

Whera.  In  an  action  for  Infringement  of  a  patent,  the  dctendaol  itt 
up  that  he  had  acdulred  the  right  to  use  the  Invention  from  C.  i 
Co.,  but  It  did  not  appear  that  C.  t  Co.  had  done  anything  In  refer- 
ence to  the  action  before,  or  after.  It  was  brought.  It  wus  hold  tiM 
C.  k  Co.  were  not  persons  for  whose  benefit  the  action  was  defended: 
Uoffatt  V.  Leonard.  8  O.  L.  R.  619. 

The  examination  of  a  debtor,  who  had  effected  Insurance  and 
assigned  the  policy  for  the  benefit  ot  his  creditors,  was  ordered,  in 
an  action  by  one  creditor  and  the  trustee  tor  ths  benefit  of  other 
creditors:  Uaatonald  v.  Xorwich  Pnion;  C'i<ir*«oii  v.  i:  Ini.  Assn..  10 
P.  R.  462:  so  also  of  a  debtor.  In  an  action  against  his  assignee  for  the 
benefit  of  c-  lltors.  to  establish  the  right  of  the  plaintiff  to  rank  upon 
the  Insolvent  estate;  Garland  v.  Clurjtson.  9  O.  L.  R.  281. 

See  Minkler  v.  UlcSHltan.  10  P.  R.  506,  where  proof  of  the  InterMi 
of  the  party  sought  to  be  examined  was  unsatisfactory,  but  the  order 
waa  made,  with  the  ignaliflcatlon  that  It  waa  only  to  be  used  tor  ilr- 
purpose  of  discovery. 

In  Lamb  v.  Dodda  (Mr.  Dalton,  8th  May,  1883).  the  action  was  1» 
establish  an  alleged  will,  suspected  by  the  defendant  to  have  been 
a  forgery  of  the  plaintiff's  husband,  who  was  not  a  party;  the  plalntll 
having  been  examined  had  no  knowledge  of  It.  but  the  circumstances 


XXAMIVATION  FOR  DIKCOVERY, 


813 


aBtftr  which  It  taftd  eonw  Into  htr  htttda  w«rt  ituplclovt,  and  an  ordar  BkIm  >at, 
vu  made,  under  thli  Hule,  on  defendaiit's  appUcatloo,  for  eiamlaa*     ***• 
tion  of  the  plalnUff'i  huibaad  for  dticoverr,  m*  a  p«rion  for  whoae 
ttineflt  tht  acUoB  waa  broufbt. 

335.  Where  an  action  is  brought  by  au  assignee  the  As«i«aor  •( 
assignor  may  without  order  bo  examined  for  discovery.  MtioV  u- 

C„      ,  .-  •'     wnlubU  for 

.K.  441.  dUeoTtrr. 

An  offlccr  of  a  corporation,  the  asalfnon  of  a  cbooe  In  Action,  can- 
not under  tilla  Rule,  or  otberwlae,  be  examined  (or  discovery:  Bank 
0/  Toronto  t.  Quebec  F.  Int.  Co.,  18  P.  R.  41. 

Where  an  examination  la  sought  uE.^:er  this  Huie  the  assignor.  It 
not  already  a  party  to  the  action,  must  be  subpoenaed:  see  Rule  345 
(3).  If  a  party  to  the  action,  service  on  his  solicitor  as  provided  by 
Rule  337.  would  seem  aufllcleat;  In  both  ooaea  ordinary  witness  fees 
must  be  paid. 

336.  Examination  for  discovery  may  take  place  at  any  Timewhm 
time  after  the  statement  of  defence  of  the  party  exam-  "bT b*"h"id 
ining  or  to  be  examined  has  be^n  delivered  or  after  the 
pleadings  have  been  noted  as  closed,  and  the  examina- 
tion of  a  party  to  an  issue  may  take  place  at  any  time 

after  the  issue  has  been  filed.    C.R.  442.    Amended, 

This  Rule  seems  to  vary  In  an  Important  particular  from  C.  R.  442. 
In  that  It  seems  to  authorize  a  defendant  who  has  delivered  no  defence 
to  examine  the  plaintiff  for  discovery  after  the  pleadln^in  have  been 
noted  closed.  Formerly  he  could  not  do  so:  see  Athhy  v.  Brenton, 
infra. 

A  party  may  be  examined  as  a  witness  In  support  of  a  motion  p^rtr  may  bi 
although  the  time  for  examining  htm  under  this  Rule  may  not  have  "if^minrd  a^ 
arrived:  McChnnaghan  v.  Buchanan,  7  Or.  92.  iwltneKi. 

Under  this  Rule  it  will  be  noticed  that  the  right  of  the  plaintiff  to  Tim«  for 
examine  only  arises  after  the  statement  of  defence,  or  after  the  plead*  "^'^i"",  «" 
ings  are  noted  closed:  see  Davi$  v.  Wick$on,  9  P.  R.  219.     He  Is  not    *"  ^ '""* 
obliKed  to  wait  until  all  of  several  defendants  have  filed  their  state- 
ments of  defence;  but  may  examine  each  defendant  as  soon  as  he  has 
delivered  his  defence  or  the  pleadings  have  been  noted  closed  as  to  him. 

But  where  a  plaintiff  Is  ordered  to  give  particulars  of  his  state-  p,rticui»n. 
ment  of  claim,  he  has,  by  special  order,  been  allowed  to  have  dis- 
covery, by  examination  of  the  defendant,  and  production  of  docu- 
ments, before  delivering  such  particulars,  where  the  Court  thought 
it  lust:  Waynes  Merthyr  Co.  v.  Radford,  1896.  I  Ch.  29;  73  L.  T.  624; 
but  not  as  to  matters  which  ought  to  be  within  the  plaintiff's  own 
knowledge:  /Aennberg  v.  Laboucherc,  1893,  2  Q.  B.  183;  69  L.  T.  172. 

A  plaintiff  may  examine  a  defendant  who  has  made  default  In 
delivering  a  defence:  see  Bacon  v.  Campbell  G  P.  R.  275;  and  Domin- 
ion Bank  v.  Bell,  13  P.  R.  471;  or  has  not  appeared:  Bulst  v.  Ourrle. 
33  C.  L.  J,  622;  17  C.  L.  T.  335;  and  see  Spokea  v.  The  (iroavenor  d 
W.  E.  It.  T.  Hotel  Co..  189T,  2  Q.  B.  124;   76  L.  T.  679. 

The  right  of  a  defendant  to  exf.ine  the  plaintiff  under  this  Rule  Time  for 
arises  after  he  has  filed  his  statement  of  defence,  or  the  pleadings  have  ';*:"imn»'''"i  ^ 
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•  UT> 


hwn  noted  cloMd:   Athhp  v.  iTrenron,  U  F.  K.  98,  thtrirfure   mouu 
appear  to  b«  obadttt. 

c«jaf»4.t.(.       A  defcDdRnt  U  entitled  to  examine  the  plaintiff  ai  loon  an  hli  owe 
«HMib»      Btatement  of  defence  la  filed:  he  U  not  obllied  to  wait  untit  tliot^  of 
bli  GO-defendanti,  If  any.  are  filed:   fowUr  v.    lowlton.   i:  iir.  n: 
He  need  not  notlfjr  hla  co-defendant!  of  the  examlnatton:  Ih. 

The  examination  may  be  bad,  thoufh  the  caae  bai  bt-t-n  entered 
for  trial:  Vlarke  v.  Uatcke,  1  Cby.  Cb.  346. 


Mff. 


•lunlfiAilon 
ot  rlalnllt 


■•rvlf*  on 
■ollellor 
for  ellvHl. 


RR.  339  147 

■pptr  to 
Aiftiiiinktlon 
of  wiUfiiM. 


Mode  of 

conducting 

eikiuination. 


387.— (1)  A  party  within  Ontario  slialt  attend  .'ir  a 
amination  for  discovery  before  the  proper  officer  in  tlip 
County  in  which  lie  resides  upon  service  of  an  appoint 
uient  upon  hia  solicitor  seven  days  before  tlie  duy  ap 
pointed  for  the  examination,  and  conduct  money  shall 
be  paid  or  toiuicred  to  the  solicitor. 

(2)  The  solicitor  shall  forthwith  communicate  the  ap 
pointment  to  the  party  required  to  attend,  and  shall  not 
apply  the  money  to  any  debt  due  to  the  solicitor  or  any 
other  person,  or  pay  the  same  otliorwise  than  to  sucii 
party  for  his  conduct  money,  and  the  same  shall  not  bf 
liable  to  be  attached. 

(.3)  The  attendance  of  a  party  may  also  be  re<piire(l 
under  Bulcs  345  to  347. 

Thl«  Biilc  appears  to  be  baaed  dd  C.  R.  447. 

Tbe  word  'party  meam  "party  to  an  action."  Where  pertoni 
who  are  not  partle«,  lucb  ai  the  next  friend  or  an  Infant,  or  an  o«»t 
of  a  corporation,  are  to  be  examined,  a  lubpana  and  personal  tmkt 
la  necessary:  see  «ule  345  (2). 

Wbere  documents  are  required  to  be  produced,  notice  to  produce 
tbem.  or  a  subpana  iucei  tecum  should  be  also  served:  see  Kule  3(1. 

(vii)  General  Rules  as  to  Examinations. 

338.  Bnles  .339  to  347  shall  apply  to  the  examination 
of  a  witness  upon  a  motion  or  under  an  order  and  to 
cross-examination  upon  affidavits  and  to  all  examiua- 
tion.s  for  discovery.    C.R.  492.    Amended. 

The  effect  of  this  Bule  Is  to  assimilate  the  practice  relating  to 
examinations  of  witnesses  on  Interlocutory  applications,  with  llmt 
ri-latlnf  to  the  examination  of  parties  for  discovery. 

339.  Any  person  examined  .shall  be  subject  tn  rross 
e.xamination  and  re-examination;  and  the  e.xaminnlion. 
cross-examination  and  re-examination  shall  be  comiiicted 
as  nearly  as  may  be  as  at  a  trial.    C.R.  4.51. 
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:10.— (1)  The  examination  (unlesa  otherwise  orderod  >  ^^^ 
or  agreed)  iliall,  if  tlio  examiner  ii  a  Hliurtbantl  writer 
or  a  iliortiiand  writer  i»  available,  be  taken  in  Biiurtliand  m>r"b"u°k'U 
by  the  examiner  or  by  a  ahorthand  writer  approved  and  '"•'"""'■ 
duly  sworn  by  bim  and  sball  bo  taken  down  by  queatiuu 
and  answer ;  and  it  shall  not  be  necessary  for  the  depo- 
sitions to  be  read  over  to,  or  signed  by,  the  person 
examined. 

(2)  A  copy  of  the  depositions  so  taken,  certified  by  cmiitd 
the  person  taking  the  same  as  correct,  and  if  such  per-  k»«  itr>ct 
son  be  not  the  examiner,  also  signed  by  the  exauiiuer,  dlcol''"i,'i 
sliall  be  received  in  evidence  saving  all  just  exceptions. 

C.R.  457  and  458. 

(3)  The  depositions  taken  by  the  examiner  shall,  upon  Drnniiioni 
payment  of  his  fees,  be  returned  to  and  filed  in  the  office  '°>  ('ol"!""' 
In  which  the  proceedings  are  carried  on.    C.B.  459. 

Where  an  error  hu  been  made  by  the  ihorthand-wrlter  In  tran- 
flcrlbtns  bis  notes,  the  Court  may  aUow  the  transcript  to  be  taken 
off  the  flies  for  correction:  see  The  Knuttford,  1891,  1  P.  219;  64  L. 
T.  852. 

"  Saving  all  Just  exceptions." — Thla  Rule  does  not  make  the  deposi- 
tions of  a  party,  or  of  an  oSlcer  of  a  corporation,  admissible  In  evl- 
ier.r<-   otherwise  than  as  provided  In  Rule  330. 

341.  The  person  to  be  examined  or  any  puity  to  tlK  rroji>ci:.n 
action  shall,  if  so  required  by  the  subpoena  or  notice,  °  '"'""' 
produce  on  the  examination  all  books,  papers  and  docu- 
ments relating  to  the  matters  in  issue  which  he  could  be 
required  to  produce  at  a  trial.    C.B.  448.    Amended. 

The  proper  mode  of  compelling  production  on  an  examination  for 
discovery,  where  the  witness  neglects,  or  refuses,  to  produce.  Is  for 
t  .  Examiner  to  direct  what  documents  are  to  be  produced,  and  tu 
adjourn  the  examination.  Process  by  sut)p(Fna  ducea  tecum  to  got 
production  of  particular  documents  Is  not  to  be  encouraged  by  treat- 
ing Don  production  thereunder,  for  discovery,  as  contempt:  Lavcry  v. 
llol/e,  10  P.  R.  488;  but  sec  Alczander  v.  Irondale,  etc.,  18  P.  H.  20. 
See  note  to  Rule  342. 

See  Russell  v.  Macdonald,  12  P.  R.  458. 

Srmhlr,  the  notice  referred  to  In  this  Rule,  is  a  notice  to  produce 
documents  served  with  the  appointment  on  the  solicitor  of  the  party 
to  \m  examined,  as  provided  in  Rulr  337;  a  subpoena  dui(S  tecum  .Is 
required  to  be  served  on  persons  not  parties;  see  Rule  345  (2).  But 
where  a  witness  Is  examined  (n  support  of  a  motion.  It  was  held  that 
bf  could  not  be  compelled  to  produce  documents  to  add  to  what  he  had 
to  say,  or  to  enable  him  to  become  possessed  of  facts  not  within  his 
knowledge:  Re  Baynea  Carriage  Co..  27  O.  L.  R.  244. 
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Rul.1  S42,  nis  Kulc  provides  for  iiroducllon  ot  documents  by  the  uarlv  „„* 

exatnlnatlon.  It  docs  not  cover  the  case  or  production  o?  doeumon.s  [.' 
he  possession  ot  an  opposite  part,  required  tor  the  pnrpose  otTam . 
ing  a  witness  respecting  tbcm.  Where  documents  ot  that  kind  ars^  ' 
duced  under  Rule  348.  they  may  be  transmitted  to  the  E  amiaerr 
the  purposes  ot  an  examination  as  provided  by  Rule  3%  i^  J 
case  ot  need  a  special  order  for  production  of  document,  at  thi  em' 
ination  may  be  obtained  under  Rule  849. 

.&...„.  th!nip1,«^  in*V°°  ^^\''^'^'^^'  ^P°"  his  e..aminatio„. 
of  d.cu„.»u  tnat  he  lias  m  his  custody  or  power  any  such  docimieii' 
ordJ,.d.,  may  be  directed  to  produce  the  same  for  the  inspection 
""'""  "-""f  til"  party  examining  by  the  examiner,  and  for  X 
purpose  a  reasonable  time  is  to  be  allowed.    C.R.  iWl 

«•■"'  nJ^°,  h"""  °'  ""  ""'"•  "  ^P*'""'  Examiner,  to  order  produc 

„.      ,  tion  of  documents  under  Rule  342,  is  not,  as  formerly    c„„llWt 

P,.4u.uon.      c=^es  where  parte,  ,„  ,hc  action  admit  the  possession  of  such/.c" 

ments.    Where  the  admission  is  made  by  an  officer  ot  a  corporal 

it  the  corporation  Is  a  party,  the  Master,  and  Examiner   Sa". 

sary.  see  Kiile  349.    In  the  case  ot  an  officer  of  a  corporation  ihich  i= 

documents  can  only  be  made  ot  such  as  he  admits  are  in  his  cuLv 
or  power,  and  not  of  any  which  are  in  the  custody  or  pSwer  or  Im 

Z7,J'Tl"-  /'".^r""'  '"''^  "'  "'"»'■''''  "P""  serv  ce  of  no.  c   " 
provided  by  Rue  348.     The  provisions  of  Rule  342  are  Intended 
mee    the  case  of  any  one  examinable  under  Rule,  327,  332       "or 

adm  ts'thatTb"""  '"''^1™;°^  '"°"'"''  ''*°  ""  ^'»  ™-'»  '' 
^*«  i°  L.„  M         '  "°""'"'  ■'''=■">'«""  Which  he  has  not  produced; 
the  examination  may  be  adjourned  for  the  purpose  of  enabllns  tb 

ZZoTV  rT'"  """  """  ""'"•»•  "'  Exam^er's"  order     f  p. 

fs  subTect?„"'.  ,'•  """:"■  ''  ^-  "■  "■  The  Examiner's  dlrec,  o. 
IS  suDject  to  appeal;  see  Rule  344. 

ExatCT  •^"■'"'■"'^  «"«''■•  «'"«^  271  may  also  be  crdertd  by  the 
^e!^H  P   R    m""   ''°'"'"-""  "y   "'"•«   <"   '"is   Rule:    Orp'n  r, 

Lf^r  ,b  '  k  ■■  ""*  ''"°'''  "■"  Examiner,  and  not  by  motion  to  set 
™lH„n  .  '""P""'-  ^"^^ondcr  v.  /rondolc,  etc..  ;?!,.,  IS  P.  R.  20:  or  br 
■notion  to  commit  tor  contempt  In  disobeying  the  subpojna:  see  aote 
to  Rul,  341;  Steele  v.  Savor,,.  W.  N.  1891.  195.  Is  only  to  be  foUowfd 
In  exceptional  cases:  Aleianier  v.  /rondole.  supra. 

343.  If  any  person  under  examination  obiects  to  anv 
question  put  to  him.  the  question  and  the  objection  shall 
be  noted,  and  the  validity  of  such  objection 'shall  hr  Ae- 
cided  by  the  examiner,  whose  decision  shall  al.j  be 
noted.    C.R.  455.    Amended. 

See  Eng.  (1883)  R.  496. 
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Dlieloevre    oa   Exaininatloit    for   Dliooverj. — A   party    bas    the  Bol*  813. 
right  to  examine  for  discovery,  not  only  for  the  purpose  of  obtalnlns  g^^     ^, 
inforiuatloa  from  the  opposite  party  as  to  material  facts  which  are  e/amination 
not  within  his  own  knowledge,  and  Is  within  tlir  knowledge  of  the '*"'""''''*'■''■ 
opposite  party,  but  also  for  the  purpose  of  obtaining  from  the  oppo- 
site party  admissions  which   will   make   It   vrii    M^sia-v   for   him  to 
enter  Into  evidence  of  the  facts  admitted:  /   '?-.-G>n.  v.  Gask'^i   20  Ch. 
D.  519;  HeUitr  v.  Ellis,  W.  N.  1884.  9;  see     oltcr  v.  MiPheTsr  i,  12  P. 
R,  630;  Humphriea  v.  Taylor  Drvg  Co.,  39  Vh.  ft.  693;    Ifa  ionold  v. 
meppard  Pub.  Co.,  19  P.  R.  282. 

The  examination  must  not  extend  to  matters  wboii>  'rrelevant  to 
the  pleadings:  Bentley  v.  Murphy,  2  O.  L.  R.  365;  Cole  v.  Canadian 
Pacific  Ry.,  19  P.  R.  104;  and  it  will  be,  as  far  as  possible,  ooufined 
to  matters  relevant  to  what  is  raised  by  the  pleadings:  Atty.-Qen.  v. 
.V.  Metropolitan  Tramway*,  1892,  3  Ch.  70;  67  L.  T.  283;  Dickson  v. 
Covert.  2  Chy.  Ch.  242;  Kicholl  v.  Elliott.  3  Gr.  536;  Proctor  v.  Qrant. 
9  Gr.  31;  though  a  fair  amount  of  latitude  muEt  be  allowed:  Mack  v. 
Dobie.  14  P.  H.  465,  and  matters  germane  to  what  is  strictly  raised 
by  the  pleadings  may  be  inquired  Into,  In  view  of  the  right  to  amend; 
information  for  which  purpose  Is  one  of  the  objects  of  examination 
for  discovery:  see  SicOilUvrap  v.  McConkey,  6  P.  R.  56.  Relevancy 
to  the  mere  allegiitions  In  the  pleadings  may  not  be  sufficient  to 
iuBtify  a  particular  line  of  discovery,  If  parts  of  the  pleadings  are  not 
relevant  to  the  action:  Bentley  v.  Murphy,  2  O.  L.  R.  665.  Questions 
with  a  view  to  discovering  the  names  of  the  parties  witnesses  are  not 
admissible:  Enapp  v.  Harvey,  1911,  2  K.  B.  275. 

Discovery  is  relevant  or  material,  not  only  if  it  is  directed  to  the 
facts  directly  In  issue,  but  also  if  It  is  directed  to  the  damages: 
BHvicnsticl  v.  Edwards.  5  O.  W.  R.  341. 

Examination  for  discovery  in  support  of  a  defence  which  was  bad 
ia  law,  was  no(t  allowed:  Hogers  v,  Lambert,  24  Q.  B.  D.  573;  62 
L.  T.  694. 

It  is  improper  to  examine  generally  as  upon  a  cross-examination  of 
a  witness:  see  Kennedy  v.  Dodson,  1895.  1  Ch.  334;  aed  vide  Rule  339. 

The  plaintiff  Is  entitled  to  discovery  of  what  will  help  him  to  prove 
any  Issue  to  be  determined  at  the  trial;  but  where  discovery  Is  sought 
iQ  aid  of  something  which  Is  not  part  of  what  the  plaintiff  must 
prove  at  the  trial,  but  Is  merely  consequential  to  It,  the  right  Is  not 
absolute,  but  discretional,  until  the  ptalntiff  has  established  his  funda- 
mpntal  right  at  the  trial:  see  per  Street  J.,  in  QroAam  g.  t.  v.  Tem- 
perance, ifc,  16  P.  R.  at  p.  539;  but  where  the  plaintiff  sued  on  an 
agrocmont,  which  defendant  denied,  but  al«o  set  up  that,  if  established. 
it  had  been  performed,  the  defendant  was  required  to  answer  ques- 
tions directed  to  the  alleged  breach  of  the  agreement,  without  the 
agreement  Itself  having  been  first  established:  Sheppard  v.  Harkim, 
8  0.  L.  R.  632. 

Questions  which  only  go  to  Impeach  the  credit  of  the  party  exam- 
ined are  not  admissible:  Mack  v.  Dohie,  14  P.  R.  465. 

Where  a  party's  right  to  an  account  depends  on  his  pstablisbing  a 
fiduciary  relationship  which  Is  denied,  the  opposite  party  may  refuse 
to  make  dlncnvrry  nf  matters  of  acrnunt  until  the  question  nl  relation- 
ship has  been  judicially  determined;  Bedell  v.  Ryckman.  6  O.  L.  R. 
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which  would  become  material  only  In  the  event  ot  the  plaintiff  " 
llshing  his  right  to  recover  damages:  Kvana  v.  Jaffrau.  3  O.  L.  R  K; 
A  defendant  pleading  privilege  was  allowed  to  be  examined  as  to  hi. 
reasons  tor  believing  In  the  truth,  and  a*  to  the  means  taken  by  bta 
to  ascertain  the  truth,  of  the  alleged  slander  in  respect  of  which  b" 
action  was  brought:  £IHo(l  v.  Oarrelt.  11)02,  1  K  B  17l)-  SC  L.  T 
ytl:  ;"^  '„"*"  """^  ""  •"»«'■«"'  Information:  Edmomtton  i  B,„t 
90  L.  r.  30i;  Adams  v.  Fisher,  i:o  L.  T.  537. 

A  plaintiff  was  held  entitled  to  examine  a  married  woman  as  to 
the  estate  possessed  by  her  at  the  time  ot  the  contract,  that  heinr 
as  the  law  then  stood,  a  matter  which  the  plaintiff  must  prove  e7, 
ncd„  V  Bowe,.  11  C.  L.  T.  281;  Bmith  v.  Berg.  36  L.  T.  4  1;  and  .e, 
BursiJJ  v.  I-onner,  16  Q.  B.  D.  1. 

An  executor  pleading  plene  admintslravil  was  held  bound  to  dis 
close  particulars  of  the  real  and  personal  estate:  St  Onrar  v  « 
Ocorge,  19  L.  R.  Ir.  225.  i/     >.  .i 

A  party  examined  Is  bound  to  Inform  himself  as  far  as  pos.lwe 

^  as  to  the  matters  in  question  so  far  as  the  means  within  his  own  pos- 

„g^  session,  or  that  of  his  servants  or  agents,  can  assist  him,  in  order  to 

give  the  discovery  which  the  opposite  party  Is  entitled  to:   see  Vm- 

^^  *OJ-j!  V.  Vcrrol.  3  O.  W.  N.  439. 

'^  ..w,'"'*"".  ■"  ""'""  •'  '  <'<>»P"-tio«.-The  person  examined 

^  whether  a  party,  or  an  officer  of  a  company.  Is  bound  to  seek  the  n,,X 

sary  Information  which  Is  In  his  ow,    possession,  or  In  possession  of 
the  servants  or  agents  of  the  company.  In  order  to  give  the  discoverv 
,^  to  which  the  party  examining  is  entitled:  Horrls  v.  Toronto  Elerlri.- 

p«  Light  CO..  18  P.  R.  285;  Ctarfcson  v.  Bank  of  BamiUon.  9  O.  L  R  317 

Horto,,  V.  itcLeo„.  2  O.  W.  N.  1493;  but  it  would  seem  that  an  office; 
.s  not  bound  to  answer  as  to  his  own  knowledge,  not  acquired  in  the 
course  of  his  employment  by  the  company,  or  to  make  Inquiries  ot  the 
other  officers  or  agents  as  to  their  knowledge  not  acquired  In  Ih,.  same 
way,  but  acquired  accidentally,  or  In  some  other  capacity  than  as  sucb 
officers  or  agents:  Welsba.h  lnran,lesee„l.  ,.,r.,  v.  .V™  Smlioht  /»™». 
<te,eent.  etc..  1900,  2  Cb,  1;  83  L.  T.  .W;  see  also  Su^«r„ch^,;r  ,( 
Butter  Factory,  .imciation  v.  BroMvr.  19  P.  R.  152.  where  a  special 
agreemenl  was  set  up  by  the  defendant  binding  him  not  to  divulse  tte 
matters,  disclosure  of  which  was  sought. 

Matters  as  to  which  NscoTerr  ">«T  be  had.— 

There  is  no  distinction,  as  regards  the  right  to  discovery.  hMween 
actions  for  i-ecovery  of  land,  and  other  actions;  and  a  plaintllf  is 
therefore  entitled  to  discovery  as  to  all  matters  relevant  to  his  own. 
?°  °„f,  ''''„'^'"»""''y  '"  'le  defendant's  case:  Lyell  v.  KennMv.  8  km. 
Cas.  217;  DaMel  v.  ford,  W.  N.  1883.  27.  52.  This  la  not  a  new  righ.. 
however;  the  right  to  discovery  Is  unaffected  by  The  Jwliealun  JC 
It>..  and  Hunnings  v.  WiHiamsoii.  10  Q.  B.  D.  439,  462. 
D.f.n..lo..  In  an  action  for  libel  ot  the  plaintilfs  in  the  way  ot  their  trade, 

where  no  special  damage  is  alleged,  but  only  eeneral  diminution  of 
profits,  discovery  as  to  the  amount  of  diminution,  and  how  It  was  made 
out.  was  held  to  be  relevant:  Blarhfora  v.  Oreen    14  p  R   4"t 
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Id  an  action  against  a  newspaper  for  libel,  a  defendant  cannot  be  BuU  943. 
required  to  disclose  tbe  source  of  his  mformatlon:  Parnell  v.  Walter, 
1i  Q.  B.  D.  441;  6:i  L.  T.  75;  Blanc  v.  Burrows,  U  T.  U  R.  521;  Ply- 
moiilh  Mutual  C.  d  I.  Society  v.  'I'radera  Publiahing  Aaaociation,  1906, 
1  K.  B.  403;  94  L.  T.  258;  and  see  Ridgcway  \.  Umith,  6  T.  L.  R.  275; 
Hope  V  Bravh,  1897,  2  Q.  B.  188;  but  see  Edmonson  v.  Birch.  iyor>, 
:'  K.  B.  523-6,  where  It  was  said  that  such  information  may  have 
to  be  disclosed,  but  not  where  the  Court  thinks  it  Is  asked  for  an 
ulterior  purpose,  such  as  to  bring  an  action  against  the  person  who 
gave  the  information,  and  not  bond  fide  for  the  purposes  of  the  pend- 
ing action ;  nor  can  a  well  established  newspaper,  sued  for  libel,  be 
required  to  disclose  the  number  of  Its  circulation:  Whittaker  v.  Scar- 
boro'  Post.  1896,  2  Q.  B.  148;  74  L.  T.  753,  overruling  Parnell  v.  Walter, 
iupra,  on  that  point.  Questions  as  to  the  Inquiries  made  as  to  the 
truth  of  the  matters  complained  of  before  publishing  them  are  proper: 
White  V.  Credit  Reform,  dc,  1905,  1  K.  B.  653;  92  h.  T.  817;  but  not 
the  names  of  persons  to  whom  the  publication  had  been  shewn:  lb.; 
t)ut  an  Inquiry  as  to  the  names  of  persons  to  whom  an  alleged  deifama- 
tory  circular,  the  subject  of  the  action,  had  been  sent,  was  allowed; 
llassey-Harris  v.  Dc  Laval  Separator  Co.,  11  O.  L*.  R.  227,  591;  and 
aUo  as  to  the  person  who  had  given  the  information  on  which  the 
circular  was  based:  lb.;  Chambers  v.  Jaffray,  12  O.  L.  R.  377;  but  an 
inquiry  as  to  the  name  of  the  informant  from  whom  the  defendants 
received  the  information  on  which  they  acted  In  sending  the  alleged 
libel,  and  In  respect  of  which  the  defendants  pleaded  privilege,  was  di»- 
allowed;  Bdmonson  v.  Birch,  1905,  2  K.  B.  523;  93  L.  T.  462.  And 
where  defendant  pleaded  fair  comment  an  Interrogatory  to  the  plain- 
tiff "  Do  you  Intend  to  set  up,  that  defendant  In  publishing  the  words 
complained  of  was  actuated  by  express  malice  towards  the  plaintiffs 
—if  yea,  give  generally  the  facts  and  circumstances  on  which  the 
plaintiffs  rely  as  showing  actual  malice,"  was  disallowed:  Lever  v. 
Asmciatcd  Newspapers,  Ltd.,  1907.  2  K.  B.  626;  97  L.  T.  530.  But 
whether  an  Inquiry  as  to  the  name  of  the  informant  In  libel  actions 
against  newspapers  should  be  allowed  Is  a  matter  of  judicial  discre- 
tion; such  an  Inquiry  for  the  purpose  of  enabling  the  plaintiff  to  6ue 
the  Informant,  Is  obviously  illegitimate;  and  as  a  matter  of  public 
policy  it  may  not  be  In  the  public  interest  that  a  newspaper  sued  for 
libel  should  be  compelled  to  disclose  its  informant:  see  Adams  v. 
Fither.  110  L.  T.  537. 

Questions  as  to  defendant's  meaning  of  the  alleged  defamatory 
words  were  held  Inadmissible:  Heaton  v.  Goldncy,  1910,  1  K.  B.  574; 
102  L.  T.  451;  Money  v.  Patrick,  21  0.  L.  R.  240. 

Where  a  defendant  pleads  quallfled  privilege,  though  he  does  not 
I'lead  Justification,  ho  is  not  precluded  from  examining  the  plaintiff 
for  discovery  as  to  matters  affecting  the  question  of  the  defendant's 
honest  belief,  as  tending  to  shew  absence  of  malice,  even  though  the 
answers  may  tend  to  prove  the  truth  of  the  libel:  McKergow  v.  Com- 
s(o(*.  11  o.  L.  R.  637;  nor.  In  an  action  of  slander,  from  examining  the 
plaintiff  as  to  the  truth  of  matters  of  fact  on  which  the  alleged  defama- 
tory remarks  were  basi-d:  Walker  v.  Hodgson.  1909,  1  K.  B,  239;  99  L. 
T.  902. 

In  an  action  for  slander  the  defendant  may  be  psked  whether  he 
spoke  the  words  complained  of,  "  or  words  to  that  effect,"  and  In 
whose  presence  he  spoke  them:  Dalglieah  v.  Lowthcr,  1899,  2  Q.  B. 
'>90;  81  L.  T.  161;  and  what  information  he  bad,  and  what  Inquiries 
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be  made,  as  to  the  truth  of  the  words:  f:aundcrion  v.  Von  n.uleclc  I 
U  T.  Jour.  33;  but  questions  aa  to  whether,  within  (hreo  yn»r,    i, 
defendant  had  uttered  the  alleged  slander,  and  to  what  iKrwn,  .', 
held  to  be  oppressive,  and  were  disallowed :  Barham  v   BmtmatlM 
(1913),  2  K.  B.  193:  108  L.  T.  703.  aunumm 

•u  ■»'"'/"''»'  '0  "<""'"  ■>  '""n-  questions  with  a  view  to  .Hewlnt 
that  the  defendant  carrlei  en  the  business  of  a  money  lender  wlihl 
The  Monet/  Lenders  Act.  1900.  were  allowed:  Xash  v  Laulo,,  n  ,  ° 
CL.  71;  104  L.  T.  834.  '  "'"'""■  '•'"■  • 

In  an  action  for  malicious  prosecution,  questions  as  to  what  Into, 
matlon  the  defendant  had  before  InstltutJni;  the  prosecution  and  wb. 
steps  ht  look  to  ascertain  the  truth  thereof,  and  as  to  the  (acts  on 
which  the  defendant  relied  as  constituting  reasonable  and  urobabt 
cause,  were  disallowed:  Jfuas  v.  Oaa  Light  i  V.  Co..  1911  2  K  R  u- 
104  U  T.  767. 

In  an  action  tor  infringement  of  a  patent,  the  plaintiff  was  held  to 
te  bound  to  answer  questl.ons  as  to  matters  which  tended  to  show  thai 
the  patent  was  not  a  good  one.  having  become  forfeited:  fairamrt 
V.  Boston  Manu/acturins  Co..  4  O.  U  R.  627. 

-..'^^/.^'f™'  '■"'  »PP"<^'>le  to  discovery  governs  In  patent  cases 
The  defendant  must  disclose  the  particular  lines  of  attack  on  tbf 
plaintlrs  patent  which  are  contemplated,  but  need  not  so  Individually. 
persons  alleged  to  be  prior  users,  as  to  enable  the  plaintiff  to  'mo. 
the  det-ndant's  witnesses:  Smith  v.  Orrci-   10  P.  R.  4S2. 

As  to  the  extent  to  which  plaintiff  may  examine  defendant  for 
discovery  in  an  action  for  Infringement  of  a  patent,  where  the  def«- 
dant  claims  to  use  a  secret  process:  see  Ashtcorth  t.  Roberts.  .3  Ch 
D.  623;    Osram  Lamp  Works  v.  ffadricj  Lamp  Co..  1914.  1  Ch.  699; 

In  an  action  tor  Infringement  of  patent  where  defendants  werf 
ordered  to  account  for  profita.  It  was  held  that,  upon  the  reffreno 
they  must  disclose  the  names  and  addresses  of  their  customers  Sw- 
chann  Corporation  \.  Chemleiils  and  Drugs  Co..  1900.  2  Ch.  5.-,S. 

In  an  action  for  seduction,  where  defendant  admitted  the  seduction, 
questions  as  to  promise  of  marriage  were  disallowed:  Leroux  v 
Sidnnpp.  ir.  O.  L.  R.  91. 

A  party,  on  examination  for  discovery,  need  not  disclose  the  names 
ol  ..  s  witnesses:  see  ItcColla  v.  Jones.  I  T.  L.  R.  12;  Jf„rno((  \.  f*«i» 
berjain,  17  Q.  B.  D.  154;  54  L.  T.  714;  Vanhorn  v.  Verral.  3  0.  W.  X. 
J.!.;  and  see  Caswell  v.  Toronto  Itii..  24  O.  I,.  R.  339  3.-,?.;  nnr  th. 
evidence  he  Intends  to  give:  Co.vl..  v.  Coule.  19  P.  R.  97;  though  he  can- 
not object  to  disclose  a  material  fact  only  for  the  reason  that  names 
of  witnesses  will  thereby,  necessarily,  be  disclosed:  lb..-  Johns  v. ./™.... 
13  Ch.  D.  370;  Humphries  v.  The  Ta,i!or  Drug.  ele..  Co  39  m  M 
693;  Bireh  v.  Mather,  22  Ch.  D.  629;  Hall  v.  Linrdel.  W  N.  198.1,  17,i: 
Marshall  v.  Jfcfropoiifnn.  7  T.  L.  R.  49;  Williamson  v.  JferriH.  4  0.  W 
R.  .'•>2S;  and  see  5  O.  W.  R.  64;  Gangster  v.  .Mkmhead.  B  O.  W.  H,  13S. 
49.'>;  or  their  reputation  Injured:  MacdonaUl  v.  Sheppard  Pub  Co..  19 
P.  R.  282. 

As  to  objections  to  answer  questions  tending  to  disclose  cvldepee. 
see  Eade  v,  Jaeohs.  ?.  Rt.  D.  3S5;  .Wy.-Grn.  r.  GasMl.  2ft  Ch.  D.  535. 
Benbow  V.  Low.  16  Ch.  D.  93;  Bray  on  Discovery,  445:  Coyle  v.  Coi/le. 
19  P.  R.  97;  Hooton  v.  Valby.  1907.  2  K.  B.  78;  96  L.  T.  537  (action  of 
seduotlon):  Fnapp  v.  Harvey.  1911.  2  K.  B.  73.'i;  lOr,  L.  T.  473;  (action 
for  personal  Injury). 
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Where  a  lollcltor's  objection   to   questions  U  overruled  by   the  Bolt  S4a. 
Examiner,  he  cannot  put  an  end  to  the  examination  by  withdrawing, 
and  tht;  fxamlnatlon  If  proceeded  with  will  be  regular,  and  will  not 
be  struck   out,   though   taken   after  he   baa   withdrawn:    Connolly  v 
Murrell,  14  P.  R.  187,  270. 

Frlvllece   on  Examination.— The   general   rules  aa   to   privilege  PriTiieg* 

la  evidence  apply  In  examinations  for  discovery,  and  In  the  produc-  Konaralir. 
tfon  and  inspection  of  documents:  see  notes  to  Rule  343. 

The  plaintiff  Is  entitled  to  examine  in  order  to  ascertain  what  title 
the  defendant  Is  setting  up  agaln&t  blm.  This  does  not  come  within 
the  grouiid  of  privilege:  Caylejf  v.  Sandycroft,  33  W.  R.  577, 

A  husband  of  wife  maj  under  The  Lv'dence  Act  (R.  S.  O.  c.  76),  s. 
9,  refuse  to  disclose  communications  nade  by  one  to  the  other  of  them 
during  marriage:  Connolly  v.  MurrcU,  14  P.  R.  187,  270;  but  each  must 
disclose  communications  made  by  a  third  person  to  either  of  them: 
WiUicmon  v.  Merrill,  5  O.  W.  R.  64. 

As  to  objections  to  answers  as  tending  to  criminate,  see  infra. 

Aa  to  objections  on  the  ground  of  disclosing  the  names  of  witnesses, 
see  fiup-a.  p.  820. 

Where  Interrogatories,  under  the  English  practice,  were  adminis- 
tered to  the  guardian  ad  litem  of  a  lunatic  defendant,  it  was  held  that 
he  need  not  answer  them,  as  he  was  not  a  party,  and  not  called  upon 
to  make  admissions  against  defendant's  Interest:  Ingram  v.  Little,  W. 
N.  1883.  124;  but  see  Rule  332. 

Where  knowledge,  which  might  have  been  obtained  by  Inquiry,  Is 
contained  '«  reports  which  are  privileged,  the  information  so  obtained 
la  privileged:  London,  Tilbury  d  aouthend  Ry.  Co.  v.  Kirk,  51  L. 
T.  699. 

As  to  the  circumstances  under  which  police  officers  can  be  com- 
pelled to  disclose  the  source  of  Information  under  which  they  have 
done  an  act  tor  which  the  action  is  brought:  see  Humphrey  v.  Archi- 
ball?,  21  Ont.  553;  20  Ont.  App.  267. 

Criminating  Qnestlow.— Formerly  a  person  under  examination  Answers 
for  discovery  might  object  to  answer  questions  tending  to  criminate  t<":idi"K " 
such  person,  or  the  husband  or  wife,  of  such  person:  Fiaher  v.  Owen.  *^ '"'■"'''*'*■ 
8  Ch.  D.  645;  ^i.llhuscn  v.  Lnbouthcre,  3  Q.  B.  D.  054;  Alabaster  v.  Har- 
ni-ss,  70  L.  T.  37^;  Mitchell  \\  Little,  10  P.  R.  2f»5;  Jones  v.  Gallon,  9  P. 
R.  296.  The  objection  must  have  been  made  on  oath;  Webb  v.  East, 
3  Ex.  D.  23;  Pojver  v.  EUis.  6  S.  C.  R.  2;  Re'dfem  v.  Redfern.  39  W. 
R.  212:  D'lvry  v.  World,  17  P.  R.  387;  and  if  not  claimed  bef  .>  the 
Examiner  the  privilege,  It  seems,  might  still  have  been  claimed  on  a 
motion  to  commit:  Hall  v.  Oowanlock,  12  P.  R.  204.  It  was  sufficient 
if  the  person  swore  that  the  answer  to  the  question  'might'  tend  to 
criminate  him:  Lnmb  v.  Munster,  10  Q.  B.  D.  110.  That  another 
person  might  be  exposed  to  an  action,  was.  and  Is  no  gvoun^l  for 
refuMn^  to  answer:  Tetlcy  v.  Boston,  25  L.  J.  C.  P.  293;  but  an  officer 
of  a  corporation  might  claim  the  privilege  on  the  ground  that  the 
coFDoration  might  be  exposed  to  a  criminal  prosecution :  D'lvry  v. 
^orl\  17  P.  R.  SS7. 

See  the  notes  to  Rule  348,  infra,  p.  833. 

The  protection  was  against  answering  not  only  a  .luestlon  that  had 
a  direct  tendency  to  criminate  the  person   or  c^ttioration.  but  also  one 


822 


Kntoi  S<4, 


BULBS  or  COUBT. 

tbat  formed  a  step  toward,  doing  so;  tho  per.on,  however  or  l„  ,h 
case  ot  a  corporation,  an  oUlcer,  mu.t  have  pledged  hul.H  '}' 
belief  that  .uch  wonld.  or  might,  be  the  effect  o?'he  an.we  .'?' 
entitle  him  to  the  privilege  of  ellence,  the  Coort  mu.t  havose'on  tr„L° 
he  circumstances  of  the  case,  and  the  nature  of  the  cvldenre  Vh  ,^ 
the  witness  was  called  to  give,  that  his  belief  was  Ukelv  t„  h  ,^ 
founded:  D'lvni  v.  World,  17  P.  R.  387.  '^        ""  *"' 

Where,  In  an  action  on  promissory  notes,  defendants  nlcLrf  ,i, 
P  a  ntlf,  and  others  had  conspired  to  haras's  dSal,"  1e  e" 
trade  competition,  contrary  to  62  V.  c  41  fD  1  «  i  i  ,  fl 
procured  holder,  of  notes  to  transfer  them  to  the  pl.m  l»'  wSo  ™ 
suing  as  trustee,  plaintiff  wa»  held  not  entitled  to  re  "e  ,o  a„,« 
as  to  the  names  of  his  ce.lui,  ,u,  iruitenl.  on  the  ground  thatch 
answer  would  tei  d  to  criminate  him:  Mm,  v,  ifercer  Co.  1°^.  R  27' 

But  now  under  The  Evidence  Ael  (R.  s.  O.  c.  76).  s.  7,  a  witness  Is 
not  excused  from   answering  any  question  on  the  ground   that  I, 

1.  O.  L.  n.  377;   but  whether  these  Acts  cover  the  ease  of  an  olllcer 

11  T:Z,"u1  '"°"  ""'"^^  ""^•"  '^-"'  ">  "'"'■"««  '"^  »"»- 

As  to  actions  for  breach  of  promise  of  marriage,  and  proceedings 
in  consequence  of  adultery:  see  The  EvUtence  Act.  I  76  s  8  Td  1„^ 
preceding  Kuic  327.  supra,  p.  797. 

stances  are  not.  under  The  Canada  Evidence  Act  (R.  S  e  c  143) 
exc^of   r/"'"  H  "'=.''"»''°  examined.  In  any  criminal  proceedlns^! 

1-  "4  18  P.  R  346  °  """"^  '"  °"'"  ''■■»™<!«'°Ks;  but  see  J!<j 

IndWrn-  ""i'""  ^°  ''°™'""'  ''™«K'''  '"f  maintenance  (which  Is  an 
invlll^  ,h  ^T'l-  "  ''°  discovery  could  be  had  which  would  not 
nLl„n  !"=  ^,*''""'«"'  '-  »>«"«  leading  up  to  the  offence,  no  exam- 
inaflon  for  discovery  can  take  place  at  all:  .ffop*in,  v.  smth.  1  0.  L. 
K.  659,  aed  guare.  how  far.  It  at  all,  this  Is  now  law. 

344.  Any  directibn  or  ruling  of  the  examiner  sliall  lie 
subject  to  review  upon  any  motion  with  respect  to  such 
examination  without  an  appeal.    C.R.  453.    Amended. 

fn»I''t,''V'  ''°  "","  '■■^'^'^"y  regulating  appeals  from  Special  Exam- 
is  ''"!  *" ''PP*«1  mlKht  be  had  under  Rule  505.  This  lluU:  h,,wevor. 
enables  the  Court  to  review  any  order  or  ruling  of  an  Examiner,  with. 
out  an  appeal.  Thla  may  be  done  when  the  deposlUons  are  road  belort 
be  reSd"         ""''  ""'"''"'"^  "'"'=''  ""^  ^^  Improperly  received  mav 

^dXpoi^t.  ,  3^5— .(1)  Any  party  who  is  liable  to  be  examined  mav 
U.  r..f,uirod  to  attend  before  the  proper  officer  in  the 
County  in  which  he  resides,  for  examination,  upon  being 
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served  with  an  appointment  and  upon  payment  of  the  ■'^  '*■■ 
proper  fees. 

2.  Any  person  not  a  party,  liable  to  be  examined,  shall 
also  be  served  with  a  subpcena.    C.R.  443.    Amended, 

"  Id  which  be  resides":  see  SSaclean  v.  James  Bay  liy.  Co.,  5  O.  W, 
R.  440. 

For  special  reasons,  the  examination  ^ay  be  specially  ordered  to 
bo  taken  before  some  other  person,  and  elsewhere  than  provided  by 
this  Rule:  Rule  347;  OaUagher  v.  Oairdner,  2  Chy.  Ch.  480;  McDvrmid 
V.  McDermid,  /6..  372;  Campbell  v.  Tucker,  7  P.  R.  135;  Kahn  v.  Itea- 
ford,  3  Chy.  Ch.  55;  Coop.  Dig.,  1873,  p.  1X1;  and  see  Standard  Trading 
Co.  V.  Hcvbold,  7  O.  L.  It.  39. 

The  fact  that  a  witness  coutd  only  speak  Welsh,  was  held  not  to 
be  a  reason  for  having  the  examination  before  some  person  other 
tban  the  Court  Examiner,  as  he  can  have  an  Interpreter:  Marquesa  of 
Bute  V.  James,  33  Ch.  D.  157. 

This  Rule  draws  a  distinction  between  persons  who  are  parties,  and 
persons  who  are  not;  parties  are  only  required  to  be  served  with  the 
appointment;  persons  not  parties  must  be  served  not  only  with  the 
appointment,  but  also  with  a  subpiena.  In  both  cases  proper  witness 
fees  must  be  paid:  see  infra. 

A  party  may  be  either  personally  served  with  an  appointment  under 
thla  Uule.  in  which  case  he  would  only  be  entitled  to  reasonable  notice 
as  In  ibe  case  of  a  witness,  unless  he  is  suing  or  defending  in  person; 
as  to  which:  see  infra,  or  he  may  be  served,  by  service  under  Rule  337, 
on  bis  solicitor,  in  which  case  aeven  days'  notice  must  be  given. 

Attendance  and  submitting  to  be  sworn  precludes  objection  that 
no  subpoena  had  been  served:  Cooke  v,  Wilson,  3  O.  L.  R.  299. 

An  order  for  substitutional  service  of  the  appointment  and  sub- 
poena for  the  examination  of  a  person  not  a  party  to  the  action  will 
not  be  made:  Mills  v.  The  Mercer  Co.,  15  P.  R.  276. 

Subject  to  what  is  said  below  as  to  suitors  suing,  or  defending.  In 
person,  a  party,  or  person,  who  is  personally  served.  Is  entitled  to  be 
served  a  reasonable  time,  but  not  necessarily  48  hours,  before  the  time 
appointed:  Re  North  Wheal,  etc.,  Co.,  31  Beav.  628;  8  Jur.  N.  S.  11G8; 
Bolkotc  V.  Foster,  7  P.  R.  388;  Wilson  v.  Cowan,  19  C.  L.  T.  HO; 
3  C.  L.  T.  216;  Lynskeu  v.  Can.  Pac.  Ry.  Co.,  4  C  L.  T.  93. 

1'he  solicitor  of  the  party  to  be  examined  is  entitled  to  48  houro' 
notice:  Rule  346;  and  where  a  suitor  h&a  no  solicitor,  he  Is  also  <  n- 
titled  to  48  hours*  notice:  Watson  v.  Ham,  1  Chy,  Ch.  293. 

Where  a  motion  Is  made  to  compel  attendance  of  a  person  who  has 
not  attended,  or  has  attended  and  refused  to  be  sworn,  it  must  be 
proved  that  he  was  duly  served  with  a  copy  of  the  appointment,  and 
(if  not  a  party)  also  with  a  subpoena,  and  was  paid  proper  fees: 
McLean  v.  Br..ce,  12  P.  R.  602.  Semble,  that  the  Examiner's  certificL:.- 
on  these  points  would  not  be  sufficient:  7b. 

Default   of  Witness.-    The   cvldciicu   of   dirfault   should  shuw    tbut  DefftuU  of 
the  witness  had  been  duly  subpoenaed,  where  subpojna  is  necessary;  witn*". 
a  statement  in  the  certificate  of  tlie  examiner,  that  evidence  of  the  punUhei 
service  had  been  produced,  is  InsufBclent :  Waddle  v.  McOinty,  2  Chy. 
t^h.  442;  and  see  Sutherland  v.  Ropers,  lb.,  191;  and  Barber  v.  Adams, 
infra,  p.  824. 
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bulej^  of  court. 

The  Mubpffioa   (when  neiosaary)   must  be  wrvrti  n«r«««  ., 

Wh«re  the  ■ubpona  l>  Iiiiki)  tnm  in  offlw  othir  ,h..  .. 
wblch  tb,  proceeding,  .re  being  carried  on.  The  p  ^.on  Xd'L" 
Ing  been   paid   conduct  money,   itaould   attend   anrt   .hi        ,       " 
objection,  he  may  have  to  the  regnlarlty  of  the  .uC,„'*.";,  !■.'"'«  »"> 

A  witness  falling  to  attend  la  liable  to  be  committed  for  h.,    , 
A  witness  who  attends,  but  refuse,  to  answer  pr^pe    ',„'.,    .r. 

Z^T^;  "'  """"'  '°  ""'""'  "*■""  "«'  "">■»"  f»  answer  , be  "'/, 
ton,  at  his  own  expense,  or  In  def».,lt  be  committed:  see  a,  ,,„»» 
SIcHae.  per  Moss,  J.A.,  IS  P.  R,  at  p.  200.  "'"'""m  i 

It  was  held  In  IVoodi  v.  Foder    10  O   L   R   8ii   th.>  i-      ^ 
found  proceedings  for  contempt  u' must  be  Iwn  \L«' ■  V/r  lU 
subp^n.  wa,  shown  to  the  witness  at  the  time  of  servree    .7X°  ' 
It  that  Is  so  any  longer:  see  Kuie  203.  '       ' 

A  witne,,,  whether  a  party,  or  a  stranger  to  the  cause    who  1> 
required  to  attend  for  examination.   Is  entitled  to  be  palS  ordtaa 
witness  fees,  and  may  refuse  to  attend,  or,  If  attending   lyre" 
to  be  sworn,  until  paid:  Rule  345  (1);  Broca,  v.  Lloyt  23  Beav    ° 
WMMre  v.  lfar,*„»,  W.  N.  1866,  80;  Davey  v,  Durran     A  B«y  m- 
and  see  «ol,i„.  V,  Carsoa,  2  chy.  cb.  343;  «„,»„„  v  k^lr, '  P  R 
388;  Smith  v.  Qrcey.  11  P.  R,  345. 

Where  the  defendant's  solicitor  was  served  under  Rule  337   b« 
de  endant    himself    wa,    not,    but    the    appointment    wa.    twice  du 
enlarged,  and  defendant  was  served  for  the  enlarged  date    and  b 
h  M  .'"''h'";""."'  °'  '"'  '■""««"'ent,  the  defendant  not  aUendlng  w 
held  to  be  In  default:  Reid  v.  WoKer,,  19  P.  R.  310. 

Par^l.iy  n,"^  ;'"^  ""'  '  "'""""'  Pre^'dlhlf.     The  privilege  ol 

,,  f:  f""™ '°  ST""  """'  ""  ""'^^  "«'"'"  »  ■'"''««:  S'-'K:  '■■  T^"". 
18  C,  L.  J.  166;  2  C.  L.  T.  260;  and  see  Rule  208  (1) 

,h,„  h.iV""  »""'"°«  '»■■  lamination.  1,  not  bound  to  wait  mort 
H  ^    \.l    S"""'  "'"°''  "'•"""''  ""a'  lis  cxamlnallon  Is  to  be  pro- 
ceeded  with:  Perk,  v.  StoU„rt.  1  N.  R.  563;  but  see  CampMl  v.  Scoll. 
supra,  p.  808. 


See  Clark  v.  CompScII.  In  note  to  Bule  228. 


renTl^  ,"J^  ■  "*  °'  """"^"--Where  the  witness,  or  pariy, 

required  to  be  examined  In  support  of  a  motion  Is  out  of  the  juris, 
diction,  an  order  for  a  .oramlgelon  may  be  obtalne,!  a,  soon  as  the 
notice  of  motion  Is  served:  for,./i  v.  Cruiek,hank.  1  Chy.  Ch.  12:  or 
r.  I  ~         °     '"  "'"'•^  »  subpana  may  be  ordered   to  Issue  under 

MiKcrchtey.  Montgomery.  1  Chy.  ch.  22.",;  sed  vhle,  contra.  LcWwi 
V  Oreat  Weal  hand  Co..  u  o.  I,  R.  r.n. 

Where  a  party  resident  out  of  Ontario  comes  temporarily  within 
k.  ,     J  r      """""''ance  for  examination   for  discovery   can  only  be 
obtained  by  order  under  flulc  328:  Cox  v.  Prior,  IS  P.  R.  492. 
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A  party  retldfeut  In  Quebec  cannot  be  required  to  attend  for  exam   i  a.  ,•  84<- 
Inatton  In  Ontulo:  Lejurge^  v.  Q.  W.  Land  Co.,  tupra.  '**• 

346.  Th*   party  examining  shall  serve  a  copy  of  the  B.rvi«  of 
appointment  for  such  exami^iation  upon  the  solicitor  of  m.M'°n 
the  opposite  party  at  least  forty-eight  h'^urs  before  tlie  "'""'"■ 
examination.    C.R.  446. 

Sundays  and  other  holidays  are  excluded  in  tht-  coraputatka  of 
the  48  hours:  see  Rutet  172  and  173  (2),  and  Lovelace  v.  Harrington, 
10  P.  R.  157.  Service  on  f^aturday  at  9.30  ,..ni,  for  Tuesday  at  2  p.m. 
Is  Insufficient:  Benn  v.  Hewett,  8  P.  R.  70.  Wl.ere  the  person  to  be 
examined  la  not  a  party,  be  must  be  personally  served ;  the  Court  will 
not,  In  such  a  case,  authorize  substitutional  service:  Jfillf  v.  The  Mer- 
cer Co.,  15  P.  R.  276. 

Where  a  suitor  is  sutnv.  or  defending,  in  person,  he  is  held  entitled 
to  at  least  forty-etght  hours'  notice  under  this  Hule:  see  Watson  v. 
Ban,  1  Cby.  Ch.  293. 

347.  An  order  may  be  made  for  the  examination  of  any  ord«r  to 
person  liable  to  be  examined  as  aforesaid  before  any 

other  person  or  in  any  other  county.    C.R.  444. 

Rule  345  (1)  prescribes  that  a  party  liable  to  be  examined  Is  to  be 
examined  In  the  county  where  he  resides.  This  Rule  enables  a  special 
order  to  be  made  for  examination  in  any  other  county.  The  Rule 
relates  not  only  to  parties,  but  also  to  persons,  not  parties,  liable  to  be 
examined  as  witnesses:  see  Hull  v.  Allen,  2  O.  W.  N.  260. 

See  notes  to  Rules  327,  336,  345. 

An  order  for  the  examination  of  an  officer  residing  in  a  torelgn 
country  of  a  foreign  corporation  which  bad  attorned  to  the  Jurisdic- 
tion was  refused,  In  Perrins  v.  Algoma,  8  O.  I     H.  834. 


(viii)  Production  of  Documents. 

348.  Each  party,  after  the  defence  is  delivered,  or  an  ^^'^'J'Jj'j;^ 
issue  has  been  filed,  may  by  notice  require  the  other  °'^Jj^' 
within  ten  days  to  make  discovery  on  oath  of  the  docu- 
ments which  are  or  have  been  in  his  possession  or  power, 
relating  to  any  matters  in  question  in  the  action;  and 
produce  and  deposit  the  same  with  the  proper  officer  for 
the  usual  purposes.  A  copy  of  such  affidavit  shall  be 
served  forthwith  after  filing.    C.R.  464. 

SeeEng.  (1883)  R.  354. 

This  Rule  makes  a  material  change  In  C.  R.  464,  on  which  It  is 
proiesstil  li>  be  based.  It  subatitutes  a  notice  for  a  pritcipe  order.  It 
limits  the  right  to  production  on  notice:  (1)  To  cases  where  a  defence, 
or  an  Issue  is  filed.  Formerly  a  plaintiff  had  a  right  to  nn  order  for 
production  oi  documents,  though  no  defence  was  filed,  as  soon  as  the 
time  for  delivering  a  defence  had  expired.    Under  this  Rule  that  right 
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Tl)n«  for 
production. 


Prom  whom 
produclloD 

compelled. 
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don  not  Ml»f  ud  irmble.  >  iiwcIkI  application  for  produptlon  ,iii 
be  n.'reMary  It  rngulnd  wherever  no  defence  U  died  The  |i.u, 
roffrred  lo  In  thi.  Hulr  1«,  probably,  om.  »|i..clally  ordiTrd  l.i  I,,.  ,rw 
i-.g..  an  Interpleader  iHUe,  and  not  tlw  ordinary  Joinder  of  Inue  In  ,. 
action. 

The  notice  for  production  can  only  be  properly  sorveil  under  ihl. 
Bale,  where  the  parly  serrlnit  It  U  cntllled  lo  diacovpry  If  the  action 
l«  of  nuch  a  nature  as  dlsentltlrg  the  plaintiff  lo  «uch  r»llet  the  nolle 
would  be  Irregular,  and  would  be  act  aaldc:  Jofmtlon  \  London  I 
fiirla  Exihanic  6  0.  L.  R.  49  (an  action  to  recover  penaltlis). 

On  a  apeclal  application,  production  may  he  obtained  iindrr  R.t 
349  from  ■■  any  party  "  and  at  any  stage:  aee  notes  lo  that  Rule. 

In  a  petition  of  rUht,  the  Crown  U  entitled  to  dftioviry  of  don 
ments  from  the  suppliant;  Tomltnc  v.  The  Queen.  4  Ex.  D.  252;  and 
In  an  action  by  the  Crown,  the  Crown  has  the  same  right  of  dUr'onn 
against  the  defendant  as  one  subject  has  against  another-  vtft-On: 
V.  Ncwcatlle.  1897.  2  Q.  B.  3S4;  77  I,.  T.  203.  The  defendant  hai  noi 
the  same  right  against  the  Crown,  though  as  a  rule  the  Crown  Blvm 
full  discovery,  unless  the  public  Interest  :  .'quires  that  thia  should  not 
be  done:  lb. 

This  Iluir  does  not  enable  a  notice  to  be  given  to  a  next  trirad  or 
guardian  of  either  an  Infant,  or  a  lunatic,  nor  to  any  person  on  wllosf 
behalf  the  action  Is  lir.raght,  although  the  latter  and  also  the  nesi 
friend,  or  guardli..!,  of  ::n  Infant  are  liable  to  be  examined  for  ik 
covery:  see  Fulet  322,  334. 

Ttma  for  Prodaetlon. — The  Kule  means  that  as  each  defendant 
puts  In  his  defence,  that  defendant  becomes  liable  to  give,  and  Is  en- 
titled to  obtain,  production. 

Plae*.— Where  production  Is  required  upon  an  Issue,  the  officfr 
with  whom  the  Issue  Is  flied  Is  the  offlcer  In  whose  office  the  dorumenu 
should  be  produced:  see  Rule  125.  In  all  other  cases,  the  place  for 
production  will  be  the  office  where  the  proceedings  were  commencfd 
see  Hule  762. 

Party  Entitled  to  Prodnetlon.— This  Rule  entitles  any  party  to 
production  from  the  adverse  party:  and  Rule  327  enables  a  partr  to 
examine  for  discovery  "  any  party  adverse  In  Interest."  and  It  Is  prob- 
able that  production  may  be  obtained  under  ihls  Rule  from  any  partv 
who  might  so  be  examined:  see  notes  to  Bule  327.  jupra:  an.l  Himi'- 
ton  v.  yott.  L.  B.  16  Eq.  112;  Kentieiv  v.  Wakctlelii.  39  L.  J.  Chy.  827; 
22  h.  T.  C45;  18  W.  R.  884;  and  Brigham  v.  Branson.  3  C.  L.  T.  .111. 
(where  a  defendant  obtained  production  from  a  co-defendant  advi-rsf 
In  Interest);  but  where  there  Is  no  question  at  Issue  between  ro- 
defendants,  they  are  not  entitled  to  discovery  from  each  other:  Btrclal 
V.  Birch,  1913.  2  Ch.  376;  109  L.  T.  276. 

Under  C.  R.  466,  persona  for  whose  benefit  an  action  was  prose- 
cuted or  defended  were  quasi  irartles  for  the  purpose  of  the  production 
of  documents,  but  that  Rule  has  not  been  continued. 

A  defendant,  who  Is  a  necessary  party  to  the  action,  la  liable  to 
mate  discovery  to  the  plaintiff,  though  no  relief  Is  asked  against  blm: 
Spoket  v.  The  Orosvi-nor  .(■  W.  H.  Ru.  r.  Hold  Co..  1897.  2  Q.  B.  W. 
76  L.  T.  679. 
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L'mUr  ao  order  obtslned  by  one  defrndant,  other  defendftnti  can-  ■nta  S4t. 
Ml  comptl  production:  Btymour  v.  Longworth.  3  Chjr.  Ch.  112. 

Where  a  defendant  baa  not  tiled  a  defence  he  is  not  entitled  to  sive 
flotlce  under  tbia  Jtulv,  neither  can  a  plalntirt  give  auch  a  defendant 
ootlc*. 

Third  Party.— Ai  to  compelling  production  by,  and  against,  a 
tklrd  party:  see  Rule  169  and  notet. 

Afldavlt.— Under   an   order   for   production   by    the   plaintiff,   the  Hj  whom 
plaintiff  on  the  record  ia  the  person  to  make  the  affldavlt,  and  an  f    V.*^  '** 
sffldavlt  from  some  beneficial  plaintiff  Is  not  a  compliance  with  the    •"**•' 
order:  Wilton  \.  ItuffalovUh.  7  Q.  B.  D.  &C^3. 

Wlier«  a  plaintiff  of  unbound  mlnJ  sues  by  a  next  friend,  the  de-  inf»nt  «nd 
fendsDt  ia  entitled  to  an  aflldarit  of  documents  made  by  the  next  ''j"<^t''= 
friend,  or  by  some  one  acquainted  with  the  facts:  Travita  v.  BvU,  8  P'*'"'"'^' 
P.  R.  550;  and  in  the  case  of  nn  infant,  sea  Arnold  v.  Ptayter,  14  P.  R. 
399;  Flett  v.  Coulter.  4  O.  L.  R.  714.  In  England.  BigginaoH  ▼.  Hall.  10 
Ch.  D.  235 ;  to  the  eame  effect,  was  disapproved  of  in  Dyke  t,  Stephena, 
30  Ch.  D.  189;  aee  also  Mayor  v.  ColHn$,  24  Q.  B.  D.  361;  Pin*  v.  Shar- 
Kood,  1913.  2  Ch.  286;  108  L.  T.  1017.  A  motion  by  the  defendant  was 
ranted,  that  the  next  friend  of  an  infant  plaintiff  might  be  ordered 
to  make  an  affidavit  in  reference  to  documents  in  hia  possession  in 
Croicc  V.  Bank  of  Ireland,  5  Ir.  R.  Eq.  578;  but  see  Ingram  v.  Little. 
11  Q.  B.  D.  251;  Re  Coraellia.  Latvton  v.  Elwea,  48  L.  T.  425;  W.  N. 
1883,  60;  52  L.  J.  Chy.  399;  Dyke  v.  Stephena.  30  Ch.  D.  189;  Redferti 
V.  Redfern.  1891.  P.  139;  and  Curtia  v.  ifundy,  1892.  2  Q.  B.  178;  Scott 
V.  Contolidated  Bank,  W.  N.  1893.  57;  94  U  T.  Jour.  508;  decided  under 
iho  English  Rule  of  1875.  O.  31.  r.  12  (1883.  R.  354).  not  adopted  here, 
but  which  provides  that  any  '  party '  may  apply  to  a  Judge  for  an 
order  directing  any  other  '  party '  to  the  action  to  make  discovery  on 
oath  of  the  documents  which  are  or  have  been  in  his  pos&ession,  etc 
relating  to  any  matter  in  queati  in  in  the  action. 

Where  it  is  sought  to  remove  a  next  friend  of  an  infant,  he  cannot 
bo  com[;eIled  to  give  discovery  under  this  Rule  for  that  purpose:  Re 
Cortttiia,  Lawton  v.  Eluea,  31  W.  R.  414.  (For  the  conclusion  of  that 
matter  see  50  L.  T.  703). 

Id  an  action  by  a  husband  and  wife,  the  wife  suing  In  respect  of  Hi>Hi>Mid 
her  separate  property,  they  must  make  affidavits  as  to  what  documtnts  *"•*  *''" 
they,  and  each  of  them,  have,  an  affidavit  as  to  what  they  have  Jointly 
not  i)eing  sufficient:  Fendall  v.  O'Connell.  29  Ch.  D.  899. 

In  other  cases,  where  a  plaintiff  cannot  make  an  affidavit,  some  Ftireign 
proper  person  must  do  so  for  the  plaintiff,  and  proceedings  will  be  ^j^tj^".', 
stayed  meanwhile:   Republic  of  Librria  v.  Roye,  1  App.  Cas.  1S9:  see  duitom. 
Prioleau  of  U.  8.  America.  L.  R.  2  Eq.  659;   U.  8.  America  v.  Wagner, 
L.  R.  2  Chy.  582;  Prince-*  of  Wales  v.  Earl  of  Liverpool,  1  Sw.  114; 
see  also  notes  to  Rule  349.     But  it  has  been  held  that  procct^iiings 
could  not  be  stayed  by  a  defendant.  In  an  action  on  a  marine  policy, 
until  the  plaintiff  had  obtained  an  affidavit  of  documents  from  Lis 
assignor,  who  was  not  a  party  to  the  suit,  nor  under  the  plaintiff's 
nontro),  within  the  juflsdletlon;   Fraser  v.  Btirroa-s.  2  Q.  B.  D.  624; 
but  aee  WiUia  v.  Baddeley.  1892,  2  Q.  B.  324;  67  L.  T.  60.  206. 

C.  R.  468  provided:  "Where  the  party  required  to  produce  docu- Afd^it on 
mpnta  is  a  corporation  the  affidavit  shall  be  made  by  one  of  its  officers.  b^B  cor-*"* 
and  may  be  according  to  Form  No.  20."  iioration. 
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purpoiei. ' 


RULES  or  OOUBT, 

Tli.t  Rul«  b>.  not  bofD  contlnuiKl.  but  the  prxllc  hu  prnbiblr  .,„ 
bttn  thuntti:  im  Korm  No.  21,  and  WkIu  772  (2).  m,  ,,  ,'" 
rormliy  wlib  wbii  wu  lb.'  prtnlro  In  cb.ncTry:  •.'.  u.n  it.c  ,h 
«).,  p.  K77,  ud  cam  Ibero  citi'd. 

Wbero  .  bill  wu  lllod  by  a  R.'publlran  rovfrnment,  ih,.  ilofrnd,., 
bavlni  put  In  a  lumdent  aniwcr,  wai  held  entitled  tu  ib«  u.iu' 
alBdavIt  of  donimpnl».  In  N.  niado  by  one  or  moro  ut  ihf  Mlnl.ie,, 
or  omit-r«.  or  tb«  gov.Tiimi'nt :  «ipu6lli'  of  /.H.rlii  v.  Imp.n.il  «,i„l 
L.  It.  IS  Kq.  179. 

It  wa»  beld  unr(<n»on«b|p  to  rrijulrr  a  defendant  romputiy  in  un..,r 
IntcrroKatorlpa  tbrounh  a  tormor  dlroo.tor  who  wan  Inhnsl.d  in  n. 
plaintiff  company,  Ibe  Court  Inllmatlnn  at  the  nam.-  time  ihac  su!; 
pemon  mliht  be  made  a  defendant,  and  discovery  thiia  obnln.d 
MancltiiliT  Yal  ie  Travri  Paving  Co.  v.  HIagf.  W.  N.  1882.  127. 

By  C  R.  466  It  waa  alio  provided:  "A  perjoo  for  whoiip  lraniP(li«i. 
benefit  an  action  Is  prosecuted  or  defended  Is  to  bo  rcjardod  as  a  pari) 
for  the  purpose  of  production  of  documents." 

That  Rule  has  not  been  continued:  whether  such  a  persMi  can  now 
b«  required  to  make  allldavlt  merely  by  notice  seemt  doubtful.  Sui-b 
a  person  Is  liable  to  examination  for  discovery:  see  Hulc  ::3t.  ami 
notes:  Oarlaml  v.  flortion.  9  O.  L.  R.  281,  and  Brailey  \.  Cliirtr  In 
not©  to  Hutf  166,  aupra,  p.  622. 

The  Court  may  stay  proceedings  In  an  action  brought  for  Hi 
benefit  of  a  person,  not  a  party  until  discovery  of  documfnt.s  sball 
have  been  made  by  such  per!,on:  Wlnu  v.  Buildcli'v,  1S92  "OB  3M 
67  L.  T.  60,  206.  •<  ■ 

By  Rule  3.15  where  an  action  Is  brought  by  an  assignee  of  a  chow 
In  action,  the  assignor  Is  examinable  for  discovery,  but  there  Is  no 
Rule  requiring  the  assignor  to  make  an  allldavlt  of  documents 

As  to  production  of  documents  by  an  olllclal  liquidator:  see  J.'i 
JfutuaJ  Society,  22  Ch.  D.  714. 

An  allldavlt  must  be  made,  though  the  party  has  no  documenu  to 
produce.  It  should  not  be  made  before  the  notice  to  produre  Is  aenri 
see  Kennrdy  v.  Kaynl  1X3.  Co..  3  Chy.  Ch.  489;  Dotmon  \.  Itiihmn.  7  I' 
R.  258;  and  It  should  not  In  such  caae  refer  to  schedules  containing  no 
documents:  see  Rogers  v.  Croofcj^on*,  4  C.  L.  J.  45. 

"PoBsesslon  or  Po»Br."— The  party's  solicitor,  who  has  In  his 
books  and  papsrs  entries  relating  to  the  party's  altalr.s.  cannot  be 
compelled  to  produce  them,  nor  can  the  party  be  required  to  get  anJ 
produce  copies:  OShca  v.  Wood,  1891,  P.  237  (reversed,  on  another 
point.  In  appeal.  It..  286). 

Documents  admitted  by  a  defendant,  sued  as  administratrix,  to  be 
in  her  hands  Individually,  but  not  In  her  representative  eapailtt, 
were  ordered  to  be  produced:  Fox  v.  SIceman,  17  p.  R.  492. 

"The  Usnal  Pnrposes"  mentioned  In  this  ffule  include  the  In- 
spection, and  taking  of  copies  by  the  opposite  party;  hut  where  docu- 
ments were  mentioned  as  being  In  the  hands  of  a  third  person,  who 
refused  to  give  them  up  until  paid  certain  charges.  It  was  held  that  the 
opposite  party  must  content  himself  with  Inspecting  them,  and  taking 
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coplM.  ud1*m  ba  would  *grvc  to  Indem&iry  bU  otiponent  ftfffttn«t  tbe  laMi*!. 
ootti  of  obtalnlDg  Uw  docjmsQU;  Hogaboom  v.  t'ux,  t&  P.  R.  23. 

Docuownti  producvd  »bould  ordinarily  tw  doi>o»ltvd  In  tbe  offlc«  In  D^potii  or 
»hlcb  lb*  procecdlnM  «r«  b«lng  taken,  mod  tbe  rurtuer  order  (Form  ••*"'••"""■ 
'j^i  dlructed  tbttm  to  b«  d«po«Ued  wltb  tbe  affldavlt  on  production). 
ud  th«t  practice  muaU  doubtlras,  still  b«  followi-d,  but  not  In  tbt;  uuh.* 
ut  book!  la  dally  uie:  MoflonncU  v.  ilcKm  3  Cby.  I'b.  141;  tbougb 
la^>««tlon  of  Ibeee  muHt  be  allowed  at  reanonable  times:  Humrtyn  v. 
Whylt-.  tf  P.  H.  14.1.  In  |)ractlcf>  it  Is  not  tbe  custom  to  dciKwIt  tbu 
ducumeniK,  unli'w  tpcclally  required  by  ihe  opposite  party;  and  upon 
an  undtTiHbinii  b«>lnK  rIvi'd  to  allow  iDHiM-crton.  wben  requln-d,  of  bookM 
Id  nm»tant  u«e,  the  deiH>Klt  uf  thi'ni  nmy  Im'  dlsin-nst'd  wltb:  He  Ro$». 
'i  Ont.  App.  SL*.  Where  neceBaary,  any  convenient  place  for  InapiTtlon 
may  t>e  named  by  special  order:  tee  Bametyn  t.  Whytc,  auprn;  Onbbrtt 
V,  Cavrnitish,  3  8w,  2fi7  (n).  la  caw'  of  booktt  In  dally  use):  Prrttnry 
V.  CoUhttUT,  24  Ch.  n.  .176;  (old  rocordn  and  books) :  Wagner  t.  Mason. 
li  I',  H.  188,  (documenta  In  which  other  persons  were  Interested). 

Probably,  notices  to  produce  under  this  Rule,  as  under  Cby.  O.  134,  Production 
ire  for  the  purposes  of  a  trial  only,  and  can  not  be  used  for  tbe  pur-  R*r"*M,  or 
poses  of  a  reference,  but  th«  Master  to  whom  tbe  reference  li  directed  Hastan. 
may  be  applied  to  fur  a  direction  tor  production:  //lldcr&room  v.  ifc* 
bmatd,  H  P.  R.  38!);   Huie  411.     Set-  ultto  ShrJty  v.  Hms*y,  S  P.  R.  2.'»U. 

See  further  as  to  production  before  Masters,  and  Referees,  notes  to 
AsJt'i  399  and  411;  and  Cochrane  v.  Morriton,  10  P.  R.  606. 

In  an  action  on  a  marine  policy,  an  order  that  tbe  plalntlfTs  and  all 
other  persons  Interested  produce  the  ship's  papers  In  accordance  wltb 
tbe  practice  In  that  bebalf  bofore  Thv  Jwlimture  Act.  was  held  not 
tupericded  by  It,  and  therefore  proper:  China  Tran»-Pacific  8.  S.  Co. 
V.  Commercial  Union,  g  Q.  B.  D.  142. 

As  to  restoring  to  parties  documents  left  for  Inspection  In  tbe 
ufflce  of  a  Master:  see  Darling  v.  Darling,  10  P.  R.  1. 

PoitpoBemcBt  of  DUeoTery  PendlMg  Dadtlam  n  PeSmt  of  Law.  PoitponiiiK 
-Under  Rule  122,  the  Court  may  order  any  point  of  law  which  It  Pfod"'"""- 
raised  to  be  argued,  and  may  postpone  Inspection  of  documents  until 
sucb  point  baa  been  determined:  DcCarterct  v.  Land  Security  Co.,  42 
W.  R.  104;  70  U  T.  323;  7  R.  16;  Engeland  v.  Mitchell,  13  O.  L.  R.  1S4; 
and  may  make  the  like  order  where  some  Issue  of  fact  ought  to  be 
flrst  dotermlned;   Rule  352. 

Discovery  and  Production  of  Doonments  Generally. — Courts  What  mmt 
of  Kqulty  have  always  compelled  the  p'-oductlon  of  documents.  The  beproduetd. 
Common  Law  Courts  did  so  to  a  very  limited  extent,  but  tbe  practice 
waa  extended  by  statute;  R.  8.  O.  1877.  c.  r.O,  ss.  169,  170;  41  Vict.  c.  8, 
s.  .).  And  now  under  The  Judicature  Act,  tbe  right  Is  regulated  by 
the  rules  previously  existing  In  the  Court  of  Chancery:  AnJrraon  v. 
Bank  of  British  Columbia.  2  Cb.  D.  644,  658;  and  the  Common  Law 
rules  are  entirely  at  an  end:  Cotton.  L.J.,  In  A'adp  v.  Jm-oba.  3  Ex.  D. 
337,  explained  In  Biftdrr  v.  Bridges.  29  Ch.  D.  29.  In  which  It  waa 
decided  th.i.t  thr-  drfrndant  has  r.n  larger  right  tn  (Us.rnvf»ry  (hnn  the 
plaintiff.  Production  la  a  matter  of  right  (subject  to  any  ri^^ht  of 
privilege  or  protection),  and  Is  not  a  matter  in  the  discretion  of  the 
Court:  Bustros  v.  White,  1  Q.  B.  D.  423;  Atherlvy  v.  Harvey,  36  L.  T. 
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551;    cicept  where  sought  under  Rule  34»,   when  the  Court  wouM 
appear  to  haie  a  discretion  aa  to  the  documents  to  be  produced. 

A  plea  of  purchase  for  value  without  notice  was  tormcrly  mil 
able  as  a  bar  In  Chancery,  In  a  suit  for  discovery  In  aid  of  proccedlBE 
at  law,  but  was  not  available  against  either  discovery,  or  relief  h 
cases  In  which  the  Court  of  Chancery  had  concurrent  jurlsillMio, 
Section  18  (c)  ot  the  Act,  therefore,  does  not  protect  defendants  «lio 
set  up  such  a  defence  from  giving  discovery,  as  the  Supreme  Court  (!<«« 
not  now  exercise  the  mere  auxiliary  Jurisdiction  of  the  former  Court  o- 
Chancery,  but  has  complete  Jurisdiction  over  the  whole  action  «mm,r 
son  v.  ln<l,  12  App.  Cas.  300;  66  L.  T.  778. 

Every  material  document  (see  Bcu-Hrkc  v.  Oraham.  7  Q.  B.  D.  al  ii 
HI),  must  be  produced,  unless  It  Is  shown  to  be  privileged;  thoujii 
where  the  materiality  depends  upon  the  determination  ot  a  question 
In  dispute,  and  the  discovery  sought  Is  calculated  to  cause  consldfr 
able  trouble,  or  to  prove  oppressive  and  vexatious  to  the  party  from 
whom  It  Is  sought,  the  Court  may  act  upon  Rule  3.i2.  and  postpoot 
the  discovery  until  the  question  has  been  determined:  Wood  v.  .isjlo- 
/(oHun  Bank.  M  L.  T.  255;  Bvatia  v.  Jaffray.  3  O.  L.  B.  327.  Sec  al» 
notes  to  Rule  3S2. 

It  Is  the  duty  of  a  party,  who,  after  Ullng  an  affldavlt.  discover! 
a  document  of  which  bis  opponent  has  a  right  to  have  production,  bm 
which  Is  not  disclosed  In  the  schedule,  to  Inform  his  opponent  of  ihp 
discovery,  either  by  a  supplementary  affldavlt  (the  proper  coursei 
or  at  least  by  noUce:  Htlckell  v.  Darley  Main  Colliery  Co.  1  Cab  t 
Ell.  215. 

Where  the  documents  produce*:  indicate  that  there  are  other  doco 
ments  In  the  possession  of  the  party  making  the  affldavlt,  which  art 
not  produced,  such  other  documents  unless  shown  to  be  privileged  will 
bo  ordered  to  be  produced:  Kent  Coat  Co.  v.  Duguid.  1910,  1KB  904; 
102  L.  T.  225;  103  L.  T.  89;  Ormerod  v.  St.  Oeorge's  Iron  Works,  9i  L. 
T,  695.  A  document  delivered  under  seal  to  a  hanker  (e.g.,  in  a  scale) 
packet).  Is  not  exempt  from  production  by  the  banker  as  a  wllnest 
Bex  v.  Diiye.  190S,  2  K.  B.  333;  99  L.  T.  165,  and  temblr.  the  owner. 
If  liable  to  produce  It,  could  not,  by  sealing  It  up,  prevent  its  inspection 

Everything  which  will  throw  light  upon  the  <  ase:  HatcMnson  v 
Oloticr.  !  Q.  B.  D.  138;  Boyd  v.  Xarchmrnt.  1.1  O.  L.  R.  46S;  or  which 
may  help  the  case;  DInn  v.  Brandon.  79  U  T.  Jour.  196;  Cameron  v. 
Cameron.  10  P.  R.  522;  Conipagme  Financirre.  etc..  v.  Peruvlnn  0mm 
Co..  11  Q.  B.  D.  at  p.  63,  is  primd  facie  subject  to  production,  and 
Inspection. 

Letters  written,  though  not  mailed,  must  bo  produced;  the  mere 
fact  that  they  were  not  forwarded  Is  no  ground  of  e.'cemplion;  Cam- 
eron V.  Cameron.  10  P.  R.  522. 

Photographs  are  "documents":  Fox  v.  Slreman.  17  P.  R.  492. 

Discovery  of  documents  clearly  Immaterial  to  the  question  al  thf 
trial  will  not  be  compelled  before  trial:  see  note,  p.  836. 

As  a  rule  only  those  documents  material  to  the  issue  to  be  tries 
can  he  required  to  be  prndurcd;  documents  which  may  be  mafrial  oi 
a  reference.  If  the  relief  claimed  is  granted,  are  not  "  material "  betorf 
trial:  see  Dirkerson  v.  Radclilfe.  17  P.  R.  586;  and  notes  infra,  p.  S.IT, 
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The  Court,  however,  does  not  in  general  dlatinguiah  nicely  between  BnU  341. 
the  materiality  of  tiie  discovery  to  the  matter  lo  be  tried  at  the 
hearing,  and  by  way  of  consequential  relief;  stn,  {(  the  discovery  is 
iuch  as  might  be  used  to  the  prejudice  of  the  pai  >,  irrespective  of  the 
suit,  the  Court  will  loolc  narrowly  to  the  question,  whether  there  is 
reasonable  prospect  of  its  t»eing  of  material  service  at  the  hearing: 
Carver  v.  Pinto  Leite,  L,  R.  7  Chy.  90;  Heugh  v.  Garret*,  44  L.  J.  Chy. 
30a;  32  L.  T.  45;  Republic  of  Coata  Rica  v.  Erlanger,  L.  R.  19  Eq.  33; 
Qraham.  g.  t.  v.  Temperance  <C  O.  L.  A.  Co..  16  P.  R.  536;  and  where 
the  plaintiff's  right  to  Judgment  waa  conceded,  discovery  was  ordered 
berore  decree  as  to  matters  which  would  be  referred  to  a  Master: 
McDonald  v.  McArthur.  7  C.  L.  T.  28,  following  Elmer  v.  Creaay.  h.  R. 
9  Chy.  69. 

Where.  In  an  action  for  Ubel,  defendant  has  pleaded  justification, 
and  has  pleaded  or  delivered  particulars  In  support  of  the  plea,  the 
issues  to  be  tried  are  limited  to  the  particulars,  and  discovery  Is  also 
limited  to  those  matters;  Torkthire  Provident,  etc.,  v.  (Hnert  d  Riv- 
iugton.  1895.  2  Q.  B.  148;  Arnold  v.  Bottomlcy,  1908,  2  K.  B.  151;  98 
L.  T.  777.  Where  publication  Is  admitted,  and  an  apology  and  pay- 
ment into  Court  pleaded,  production  of  the  original  MS.  of  the  libel- 
lous contribution  was  not  ordered:  Hope  v.  Braak,  1897,  2  Q.  B.  188; 
see  also  Parncll  v.  Welter,  24  Q.  B.  D.  441;  Blanc  v.  Burrow*,  12  T.  L.  R. 
521,  where  in  an  action  against  a  newspaper  for  libel,  the  editor  was 
responsible  for  the  publication,  it  was  held  not  relevant  to  Inquire 
fr"m  whom  he  got  bis  Information,  or  the  means  taken  to  test  its 
truth:  see  also  note  to  Rule  343,  sunra,  p.  821. 

Where  a  question,  in  an  action  on  an  Insurance  policy,  was  whether 
the  plaintiff's  answer  to  the  question,  whether  he  had  been  subject  to 
asthma,  was  material  under  55  Vict.  c.  39,  s.  33  (2),  {see  now  R.  S.  O. 
r,  183.  s.  156  (5)),  which  provided  that  no  untrue  statement  should 
vitiate  the  contract  unlese  material,  it  was  held  that  the  materiality  was 
a  quehtion  for  the  jury,  and  defendants  were  ordered  to  produce  all 
other  applications,  and  medical  examinations,  in  which  the  answer  as 
to  asthma  had  been  In  the  afflrmatlve,  with  a  view  to  the  plaintiff's 
showing  that  In  such  cases  the  company  had  treated  the  answer  as 
immaterial:  Ferguson  v.  Provident  Institution,  15  P.  R.  366. 

A  defendant  is  entitled  to  Inspect  documents  evidencing  the  con- 
tract sued  on.  though  he  does  not  admit  their  genuineness:  Benjamin 
V,  Saulez,  6  Ir.  R.  C.  L.  16;  and  documents  bearing  upon  the  amount 
of  damage,  though  there  is  no  question  of  liability  to  be  tried,  but 
assessment  of  damages  only:  Pope  v.  Lister.  L.  R.  6  Q.  B.  242. 

After  judgment  for  the  plaintiff  in  an  action  for  the  infringement  intpectlon. 
of  a  patent,  he  is  entitled  to  inspection  of  defendant's  boolts.  and  to 
an  account,  although  an  appeal  may  be  pending  from  the  Judgment: 
Saxby  V.  Eaaterbrook.  h.  R.  7  Ex.  207. 

Discovery  of  the  documents  must  be  given,  though  the  party  may 
not  be  bound  to  produce  them  for  Inspection:  RumhoM  v.  Fortrnth,  3 
K.  ft  J.  44;  Lazarus  v.  Mozley.  5  Jur.  N.  S.  1119 :  Manliy  v.  Bexcicke,  8 
D.  M.  ft  G.  476;  Kain  v.  Farrrr.  W.  N.  1877,  266;  tJew  British  Invest- 
ment Co.  V.  prrd.  3  C.  P.  D.  196;  and  see  Ou?en  v.  Wynn,  9  Ch.  D.  29; 
Ke  Pickering,  25  Ch.  D.  247. 

The  party  making  an  affidavit  on  production  must.  If  necessary,  inform*- 
seek  the  necessary  information  from  bis  present  or  former  agents:  *'''"!j?* 
Earl  of  Giengall  v.  ^Voser.  2  Hare.  99;   Mcintosh  v.  O.  W.  Railway.  Jarty 
4  DoG.  &  a.  544;   Anderson  v.  Bank  of  British  Columbia,  2  Ch.   D.  producing. 
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644;  we  Raabotham  v.  Shropshire,  etc..  24  Ch.  D.  IIO;  Southmrk 
V.  Quick.  2  Q.  B.  D.  321;  Bolcktow  v.  Pi$her,  10  Q.  B.  D.  161-  see 
also  Harris  v.  Toronto  Electric  Light  Co.,  18  P.  R.  285;  Foakea  v.  WeU 
28  Ch.  D.  287.  In  an  action  on  a  policy  of  marine  Insurance,  the 
defendants  obtained  an  order  that  the  action  should  be  stayed  until 
the  plaintiffs  satisfied  the  Court  that  they  had  done  all  In  their  power 
to  obtain  production  of  the  ship's  papers:  West  of  Ettffland  Bank  i 
Canton  Co.,  2  Ex.  D.  472;  but  where  the  person  in  whose  control  the 
documenu  were,  was  not  within  the  jurisdiction,  and  It  was  difficult, 
if  not  Impossible,  to  obtain  the  dl&covery,  the  Court  refused  to  star 
f>roceedlngs:  Fraser  r.  Burrows,  2  Q.  B,  D.  624;  and  where  executors 
were  sued  for  trust  funds  alleged  to  have  been  received  by  their  testa 
tor.  It  was  held  that  they  were  not  bound  to  make  inquiry  ot  the  testa- 
tor's bankers,  to  enable  them  to  say  whether  or  not  the  fund  had  be^n 
paid  to  the  bankers  at  a  period  20  years  prior  to  the  testator's  death. 
and  that  inquiry  Into  transactions  of  so  remote  a  date  was  no  part  ot 
their  duty:  Alliott  v.  Smith,  1806,  2  Ch.  111. 

Mere  difficulty,  or  inconvenience,  in  giving  discovery.  Is  no  reason 
for  not  giving  It.  Thus  a  railway  company  were  required  to  give 
discovery  of  the  contents  of  books  In  the  possession  of  tbemselvn 
or  their  agents  extending  over  a  series  of  years,  to  show  the  receipt 
of  goods  Bpedflcally  delivered  to  them  for  carriage:  Hall  v.  L.  rf  \. 
W.  Ry.  Co.,  35  L.  T.  848.    See  also  Mertens  v.  Haigh.  11  W.  R.  792. 

If  documents  not  in  the  possession  of  a  party  are  required  to  be 
produced,  or  Information  respecting  them  given,  the  party  Is  entitled 
to  be  indemnified  against  the  cost  ot  obtaining  the  documents,  or  the 
Information:  Hamelyn  v.  Whyte.  6  P.  R.  143;  Bethell  v.  Casson.  12  W 
R.  200;  Hogahoom  v.  Cox,  15  P.  R.  23. 

Though  documents  are  privileged  from  production,  the  opposite 
party  may  nevertheless  give  secondary  evidence  of  them;  Calcmft  v. 
Guest,  1898.  1  Q.  B.  759;  78  L.  T.  283. 

A  party  who  has  a  right  to  have  documents  produced  for  his 
Inspection  has  also  a  right  to  take  copies  of  them:  Pratt  v.  Pratt.  30 
W.  R.  837;  51  L.  J.  Chy.  838 ;  47  L.  T.  249;  W.  N.  1882,  117;  and  such 
copies  may,  under  proper  safeguards,  be  allowed  to  be  taken  by  photo- 
graphy: Leicis  V.  Londesborough,  1893.  2  Q.  B.  191. 

As  to  obtaining  copies:  see  Rules  193,  194. 

PriTileg*  mud  Protection  from  ProdneUon. — The  general  rulei^ 
as  to  privilege  In  evidence,  are  applicable  In  regard  to  protection  from 
discovery:  Wadcvr  v.  East  Indian  Co..  2  Jur.  N.  S.  407;  Clegfi  v.  Edmon- 
son, 22  Beav.  125.     See  Qretnough  v.  Gaskell,  1  M.  &  K.  100. 

The  following  are  some  of  the  principal  classes  of  cases  In  which 
documents  need  not  be  produced: — 

1.  State  DoovBteats  and  the  Uke,  the  Production  of  which  Ii 
Aot  1b  t^  Pnblie  latereit,  and  la  against  Pnbllo  Polior.—ffcf)! 
V.  Farrcr.  VV.  N.  1877.  266;  37  L.  T.  469;  H.  M.  8.  Bellcrophon.  31  L  T. 
756;  23  W.  R.  248;  44  L.  J.  Adm.  ,-.;  Hennessi-y  v.  Wrtj/A/.  I'l  Q.  B.  D, 
509;  Wright  v.  MilU,  62  L.  T.  'luS;  Ford  v.  Blest.  6  T.  L.  U.  L*9'>.  But  it 
must  be  stated  In  the  affidavit  how  these  are  privileged:  Knin  v.  Fnrnr. 
nupm:  and  in  such  case  It  '•<  for  the  head  of  the  department.  havioE 
the  custody  of  such  documents  not  for  the  Judge,  to  determine  whether 
the  production  will  be  Injurious  to  the  public  service:  Bradley  v.  Mcin- 
tosh, 5  Ont.   227;    Hmnrssry   \     Wright,   21    Q.    B.   11.   509;   Hufffi'S  v. 
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Vargaa,  9  R.  661;  9  T.  L.  R.  55!;  see  lie  Joseph  Hargreavct,  1900,  1  Bolt  341. 
Ch.  347, 

Ab  to  privilege  by  reason  of  a  disclosure  being  Injurious  to  the 
administration  of  justice:  see  Humphrey  v.  Archibald,  21  Ont.  553; 
20  Ont.  App.  267. 

2.  Dofluaftnts,  the  Proanetlui  of  whieh  woald  Temd  to  la-  invoWinc 
Tolve  the  Party  in  a  Orlmiaal  Char«e,  or  to  Snbjoet  Him  to  a  '^"^X  ''\ 
PttaltTi— We66  v.  t!aH.  5  Ex.  D.  23;  Fisher  v.  Owen.  8  Ch.  D,  645;  ch«i" 
JIHiKien  v.  Lobcmchere.  3  Q.  B.  D.  654;  Hill  v.  Cam-pbell.  h.  R.  10  C. 

P.  222;  Bovle  v.  Wiseman,  10  Ex.  647;  see  Waters  v.  Earl  of  ShafU- 
bury.  U  W.  R.  259;  Pickerel,  etc..  Co.  v.  Moore,  17  R  R,  287;  or  forfeit- 
ure: Mexborout/h  v.  Whitwood,  1897.  2  Q.  B.  Ill;  Atty.-Oen.  v.  Toronto 
Junction  liecreation  Club.  7  O.  L.  R.  248;  but  the  objection  must  be 
made  upon  oath:  Webb  v.  East,  supra,  Bromley  v.  Graham,  11  P.  R. 
451;  Pou:cr  v.  Ellis,  6  S.  C.  R.  1;  and  must  be  made  In  an  affidavit  pur- 
suant to  a  notice  under  Rule  348,  or  an  order  for  production;  such  an 
objection  taken  on  a  motion  Is  no  ground  for  refusing  an  order:  Spokes 
wGrosvenor,  etc..  Hotel  Co.,  1897,  2  Q.  B.  D.  124;  76  L.  T.  677;  National 
Astociation  of  Operative  Plasirrers  v.  Smithies,  1906.  A.  C.  434;  95  L.  T. 
71.  The  penalty  and  forfeiture  clauses  of  the  13  Eliz.  r.  5,  and  27  Ellz. 
c  4  (see  R.  S.  O.  (1897),  c.  334.  ss.  2,  6),  cannot  be  used  to  prevent  pro- 
duction by  parties  to  deeds  which  are  impeached  under  those  statutes: 
Bunn  V.  Bunn,  4  DeG.  J.  A  S.  316;  Martin  v.  Treacher.  16  Q.  B.  D. 
:;i3;  but  see  Societp  of  Apothecaries  v.  Nottingham,  W.  N.  1875,  259. 

An  action  for  pound  breach,  claiming  treble  damages,  is  a  penal 
action,  and  the  plaintiff  is  not  entitled  to  an  affidavit  dt  documents: 
Jones  V.  Jones,  22  Q.  B.  D.  425;  Hobbs  v.  Hudson,  25  Q.  B.  D.  232;  but 
where  the  action  is  for  a  sum  imposed  by  statute  by  way  of  compen- 
sation, the  plaintiff  is  entitled  to  an  affidavit:  Adams  v.  Batley,  18  Q. 
B,  D.  625;  and  see  Saunders  v.  Wtel.  1892,  2  Q.  B.  321. 

The  mere  fact  that  a  party  dlso^beylng  the  order  of  the  Court 
granting  the  plaintiff  the  relief  claimed  would  be  liable  to  a  penalty, 
is  no  ground  for  refusing  discovery:  Derbyshire  v.  Derby,  1896,  2 
Q.  B.  297;  1897,  A,  C.  550;  74  L.  T.  747;  77  L.  T,  107. 

See  also  note  to  Rule  343,  p.  821. 

Generally,  when  fraud  is  charged,  no  privilege  can  be  claimed  for 
documents  relating  to  the  alleged  fraud:  Ferner  v.  Williams,  11  Jur. 
N.  S.  902;  Philips  v.  Holmer.  25  W.  R.  578;  Charlton  v.  Coombes,  4 
Glff.  372;  Mornington  v.  Mornington.  2  J.  A  H.  697;  Williams  v.  Que- 
hrada  liy..  1895,  2  Ch,  751;  73  L.  T.  397;  Smith  v.  Hunt.  1  O.  L.  R- 
334;  but  see  Griffin  v,  Faickes,  17  P.  R.  540;  Bullivant  v.  A.-G.  Victoria, 
1901,  A.  C.  196. 

A  witness  can  no  longer  be  excused  from  answering  questions  on 
tbe  ground  that  they  may  criminate,  or  tend  to  criminate  himself: 
see  note  preceding  Rule  327.  p.  797,  supra;  but  It  has  not  been  deter- 
mined whether  the  Acta  there  referred  to  render  a  witness  or  party 
liable  to  produce  documents  which  may  incriminate,  or  tend  to  in- 
crlmiDate  him,  or  a  oorporatlon  whose  servant  he  is. 

3.  Docnmeats  Relatiag  EzclniiTely  to  the  Party's  Own  Title, 
or  Case,  or  to  the  Evidence  by  which  It  Is  to  be  Established.— 

Owen  V.  Wynn,  9  Ch.  D.  29;  Daw  v.  Eley,  2  H.  ft  M.  725;  Ingilby  ¥. 
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ahaflo.  33  Be«v.  31;  OommUtionrr  of  Scioera  v,  Olaue  L  n  15  p 
302;  Stovet  V,  Colci,  i  Chy.  Ch.  9;  Ori-fTi  v.  Amey.  2  Chy  Ch  rs  i 
suet  cue  hta  opponent  Is  not  entUM  to  see  hu  deeds,  etc.,  In  ort„  i„ 
"pick  holes"  In  them;  Owen  v.  Wunn.  9  Ch.  D.  29;  but  It  must  wMr 
that  they  do  not  relate  also  to  the  title  ol  the  opposite  party  cira„ , 
Bimonton.  22  Beav.  12.1;  Lind  v.  Wc  of  Wight  ferry  Compam  s  W 
R.  640i  BWiOf  0/  H'inc»e.(er  v.  Bowter,  8»  Bear.  47»;  /.Vl*l,  ,  l,,, 
Bertert.  9  W.  R.  76«;  BoKon  v.  Corporo«(«n  of  Uvtrpool  1  Myl  tv 
88;  /en*im  v.  flMjASy,  h  w.  R.  531;  Bouthwark  i  Vauxhall  W«- 
Componi,  V.  Quick.  3  g.  B.  D.  315,  and  tt  must  appear  on  oatt  posltlrZ 
and  not  on  Information  and  belief  only,  that  the  documents  are  ejcla 
slvely  matter  of  evidence  In  support  of,  and  not  Impeaching  the  party. 

L'^Jf  ■  """'  ^°  ""'  '"""""  """  "'  ""•  oPPOsl'o  party:  B(omo»i 
Matck  Co.  y.  Batokettury  Lujnter  Co.,  1  O.  L.  R.  577. 

.t  ^I""' »  O^'e-'a"'"  claimed  title  to  the  property  In  question  through 
the  plaintiff  It  was  held  that  the  deeds  under  which  he  claimed  were 
not  privileged  from  production  as  relating  exclusively  to  his  own  title 
AKomeiz-Oencrol  v.  Storey,  107  L.  T.  430. 

The  denial  of  the  making  of,  or  an  allegation  that,  a  docmm 
relating  exclusively  to  the  opposite  party's  own  case.  Is  forged,  glvei 
no  right  to  call  for  Its  production:  anfin  v.  Fawkes.  17  p.  R,  540. 

Letters  between  co-defendants  were  held  not  capable  of  being  put 
In  .»  dence,  and  therefore,  as  not  supporting  the  defendant's  case  are 
ro    privileged;  Hey  v.  De  lo  Bey,  W.  N.  1886.  101. 

Interrogatories  seeking  discovery  In  support  of  a  substantive  case 
f.-  "L.  ""  "«'"""'»'«  *"«  required  to  be  answered  by  the  plain- 
tiff: Btidery.  Bridget.  29  Ch-  D.  29;  but  a  party  Is  not  entitled  to  dl,. 
coyery  of  the  manner  In  which,  and  the  evidence  by  which,  his  oppon- 
ent  Intends  to  establish  exclusively  his  case:  lb. 

Production  cannot  be  refused  merely  on  the  ground  that  1(  tie 
plaintiffs  claim  Is  unfounded,  he  has  no  Interest  In  the  documents 
Oresleu  v.  MouaXey,  2  K.  *  J.  288. 

Production  was  ordered  when,  from  the  circumstances  of  the  case 
as  Slated,  the  Court  thought  that  the  cases  of  the  plaintiff  and  deten- 
dant  were  so  Interwoven  that  nothing  could  relate  to  the  one  without 
relating  to  the  other:  IfomlKon  v.  8(ree(.  1  Or.  327. 

For  what  was  held  a  sulBelent  description  of  the  documents  and 
entitling  them  to  protection  on  this  ground:  see  Bcviicke  v.  Grahm. 
^  Q.  B.  D.  400;  Bo6crt«  v.  Oppenhcim,  26  Ch.  D.  724;  Budden  v.  Wil 
kinton,  1893,  5  Q.  B.  432;  MUbatth  v.  Umank.  1900.  1  Ch  376;  82  I. 
T.  63;  Diomonil  Match  Vo.  v.  Hawke;'ary  lumber  Co..  1  O.  L.  R,  577. 

■<  n''^""  ^^^  ""^  ""  '^°"'^'  °'  -^PP*"'  '"  BuHen  v.  Wialnson.  189!. 
.  Q.  B.  422.  that  this  rule  Is  not  confined  to  documents  rcliiting  10  the 
title  to  land,  overruling  Uoclcon  v.  /o«cs,  66  L.  T.  653;  and  see  Frmh 
enatein  v.  Oavint  H.  C.  C.  Co.,  1897,  2  Q.  B,  62;  76  L.  T,  747. 

In  budden  v.  Wilkinaort.  supra.  It  was  also  held  that  the  omission 
of  a  statement  that  the  documents  did  not  contain  anything  Impearh 
Ing  the  case  or  title  of  the  plaintiff  was  Immaterial. 

The  tgllowlng  statements  have  been  held  to  sufflclenUy  disclose 
some  ground  of  privilege:  "The  said  documents  relate  solely  to  the 
case  of  the  defendants,  and  not  to  the  case  of  the  iil.iintlft.  nor  ilo 
they  tend  to  support  It,  and  they  do  not  to  the  best  of  our  knowledge. 
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information  and  belief,  contain  anything  Impeacblng  the  case  of  the  BiiU84«. 
said  defendants,  wherefore,  we  object  to  produce  the  aame  and  lay 
they  are  prlvHeged  from  production":   Bewicke  v.  Oraham,  1  Q.  B. 
D.  400;  see  a  discussion  of  that  case,  16  L.  J.  263;  see  also  Hoberta  v. 
OppenAcim,  26  Ch.  D.  724;  and  BvUman  v.  Dixon,  49  U  T.  736. 

4.  (Properly  speaking  only  a  branch  of  the  third  head.)  A  Partr'a  Munlmeiiti 
KaalMMito  of  TiUe,  whleli  he  ftwean  lUUte  Solely  to  hla  Own  lL^"^^'* 
Caie  and  do  not  Coatala  Anytblac  (la  the  oaie  of  a  Plaintiff)  "' 
IflipeaoUac  his  Caae,  or  (Im  the  Ga«e  of  Either  a  PlAiatUt  or 
Defendant),  SnpportLnct  or  Ma.te>i«l  to,  the  Case  of  the  Opposite 
Party:— A«|/.-Oen.  v.  yemcaatle  upon  Tyne,  1899,  2  Q.  B.  478;  Minet 
V.  Morgan;  L.  R.  8  Chy.  361;  Morris  v.  Edward*,  23  Q.  B.  D.  287;  15 
App.  Caa.  309;  Horton  v.  Bott,  26  L.  J.  Ex.  267;  New  British  Invest. 
CO.  V.  Peed,  3  C.  P.  D.  196;  Frankenstein  v.  Oavin's  H.  C.  C.  Co.,  1897.  2 
Q.  B.  62;  Oriffin  v.  Fawkes,  17  P.  R.  540;  but  not  documents  which  tend 
to  support  the  title  of  the  opposite  party ;  Lyell  v.  Kennedy,  8  App.  Can. 
217,  223.  224;  Attorney-General  v.  Storey,  supra,  p.  834;  see  Small  v. 
Eccles,  3  P.  R.  189;  Egremot't  liurial  Board  v.  Egremont  Iron  Ore  Co., 
14  Ch.  D.  158;  Webster  v.  Wheu-atl,  15  Ch.  D.  120.  It  was  held  iT»  the  last 
case,  that  It  was  suflSclent  to  &wear  to  the  best  of  the  deponent's  know- 
ledge. Information  and  belief.  The  contrary  has  been  held  In  Manby 
V.  BevHcke,  8  D.  M.  ft  G.  476. 

It  Is  Insufficient  to  swear  generally  that  the  documents  are  privi- 
leged. The  affidavit  must  state  the  facts  upon  which  the  objection  is 
grounded:  Gardner  v.  Irvin,  i  Ex.  D.  49;  see  also  Webb  v.  East,  5  Ex. 
D.  23;  Clergue  v.  McKay,  3  0.  L.  R.  478. 

An  affidavit  to  protect  maps  is  more  readily  accepted  than  In  the 
case  of  deeds:  March  v.  Bailey,  78  L.  T.  Jour.  263;  see  also  article  on 
production  of  documents  of  title  in  78  L.  T.  Jour.  278. 

In  an  action  for  the  recovery  of  land,  and  delivery  of  deeds  relating 
thereto.  In  the  defendant's  possession,  the  defence  of  purchaser  for 
valuable  consideration  without  notice  does  not  enable  the  defendant  to 
resist  discovery  of  such  deeds  and  documents:  Emmerson  v.  Ind.,  55 
L.  T.  422;  34  W.  R.  778,  but  only  If  he  sets  that  defence  up  simply 
(Id  which  case  the  discovery  would  not  be  material  to  the  Issue  to 
be  tried),  not  If  he  also  disputes,  or  does  not  admit,  the  plaintiff's 
title:  76.;  33  Ch.  D.  323;  12  App.  Cas.  300. 

The  defendants,  before  putting  In  their  statement  of  defence, 
moved  for  the  production  by  the  plaintiffs  of  the  conveyance  under 
which  they  held  their  land,  In  order  to  ascertain  whether  It  contained 
a  reservation  of  minerals,  the  defendants  alleging  that.  If  It  did  not. 
they  would  submit  to  a  decree  at  once.  It  was  held  that  the  land 
having  been  conveyed  to  the  plaintiffs  In  fee  simple,  they  were  lirim-'i 
facie  entitled  to  the  land  down  to  the  centre  of  the  earth,  and,  unless 
the  defendants  could  show  that  the  plaintiffs  were  not  so  entitled,  the 
la'ter  could  not  be  compelled  to  produce  their  title  deeds:  Egremont 
Surial  Co.  v  Egremont  Iron  Ore  Co.,  14  Ch.  D.  158;  see  Webster  v. 
Whcwall.  1'  Ch.  D.  120. 

The  following  Is  a  form  of  statement  of  objection  on  this  ground.  Form. 
In  the  affidavit  on  production: 

"  I  object  to  produce  the  documents  set  forth  In  the  second  part  of 
the  first  schedule,  on  the  ground  that  they  are  the  muniments  of  my 
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title  to  the  .  ud  do  not  to  the  beat  ot  my  knowledst   in 

formation  «nd  l»lief.  rontaln  anymind   [in  the  rnje  0/  n  pi(ii„/,j 
tending  to  Impeach  my  caae  or)  material  to  the  case  ot  the  ,.,1 

tending  to  support  it." 

In  the  case  or  the  defendant  It  Is  not  necessary  that  the  aBdavli 
should  state  that  the  document  does  not  contain  anything  lendlnj 
to  Impeach  his  own  case:  ^llorneif-Oencral  v.  .Veiccaillc  011  Tune  lift 
Z  Q.  B.  478;  Johnson  t.  Whltaker,  M  L.  T.  630. 

5.  (Also  properly  epealting  a  branch  of  the  third  rla-^i  aboi> 
mentioned.)  TItl.  De«ds  of  I.aod  of  Which  a  Party  Defendant  !• 
in  Possnslox,  In  an  A^tliu  to  RcMTeT  Pouesalon  of  tke  Laid  b, 
an  AdTorae  Tltlei — PhUltps  v.  Phillips,  4  Q.  B.  D.  127;  27  w.  R,  939 
but  the  defendant  must  make  an  affidavit  disclosing  what  they  m- 
RumtoM  V.  fortcallt  (No.  1),  3  K.  «  J.  44;  Hew  Brillah  t'o  v  Peci 
3  C.  P.  D.  196;  Wrcnfmore  v.  Hantey.  46  U  T.  741;  see  Oiien  v  Wjj, 
9  Ch.  D.  29 :  Lltell  v.  Renneiy.  8  App.  Cas.  217;  BonicI  v.  i^orif.  w.  N 
1883.  52.  This  rule  depends  on  the  circumstance  that  where  claims  to 
the  same  land  In  fee  simple  are  made  by  two  different  persons,  thfj 
must  he  based  on  Inconsistent  titles;  It  cannot  therefore  be  applied  to 
a  case  where  the  titles  of  the  plaintiff  and  defendant  are  not  ataolutelv 
adverse,  but  may  to  some  extent  be  proved  by  the  same  evldeiii:f' 
Pontonby  v.  Hartley.  W.  N.  1883,  13;  74  L.  T.  Jour.  208;  afflrmed  on 
appeal  though  on  a  different  ground.  W.  N.  1883,  44.  In  that  caae  the 
right  to  possession  was  not  disputed,  but  the  right  to  minerals  itai 
claimed,  and  the  plaintiff  relied  on  a  reservation  of  them,  and  tlit 
plaintiff  was  allowed  to  Inspect  the  title  deeds,  to  see  If  they  supported 
his  case. 

The  following  Is  a  form  of  statement  ot  objection  on  this  grousd.- 

"  I  object  to  produce  the  documents,  etc..  on  the  ground  that  thej 

relate  to  the  evidence  of  my  right  to  the  possession  ot  the  subject 

matter  ot  this  action  to  which  the  plaintiff  (or  defendant)  cislma  m 

independent  title," 

6.  Kortcase  I>e<dt  are  privileged  until  the  mortgagee  Is  raid  wbai 
Is  due:  CUchester  v.  Donegm.  L.  R.  6  Chy.  497;  Patch  v.  IVarii.  L.  R. 
1  Eq.  426;  Jones  v.  Jones.  Kay,  App.  vl.;  Briagemater  v.  DeWinlon.  V. 
W.  R.  40;  Hotcard  v.  Rotinson,  4  Drew,  at  p.  626;  Veeka  \.  Slourton. 
13  W.  R.  489;  Freeman  v.  Bu/!er.  33  Beav.  289;  Smith  v.  Bnm-s.  L  E. 
1  Eq.  65;  Anon.,  2  Charl.  Ch.  Ca.  61;  W.  N.  1876,  23;  PIsher  on  Mort- 
gages, 4th  ed..  302;  unless  the  right  to  redeem  Is  denied:  Patch  v 
Ward,  and  Jones  v.  Jonfj,  jtipro,-  Belt  v.  Chamberlen.  3  Thy.  Ch.  1!« 
and  where  the  proceedings  are  being  taken  by  the  mortRagee  upon  the 
mortgage  deed.  Inspection  of  It  may  be  ordered,  as  ot  any  other  docu- 
ment sued  on:  Bmmens  v.  Mddlemiss.  8  P.  R.  320. 

7.  Doouaents  HaWnc  no  Bearing  on  the  Question  to  be  Tried: 
—These  need  not  be  produced  before  trial:  Merchants  Bank  v.  TMiik 
6  P.  R.  51;  Bryct  v.  Uclntyre.  7  P.  R.  134;  Parker  v.  Wills.  IS  Cli.  D. 
47- :  Parncll  v.  Walter.  24  Q.  B.  D.  441;  62  L.  T.  7.'i;  SS  W,  It.  :T0: 
ll'ftiKolccr  V.  Smrtiorough  Poat.  1896,  2  Q.  B.  148;  74  L.  T,  75-1;  Evi" 
V.  JnlTrntj.  ?.  O  I,.  R.  327;  such  as  |,a|.iTs  relating  to  details  ut  a  tpj« 
areount,  until  the  right  to  account  has  been  eatahllshed :  Fftm'na'li  ' 
rinr*,  37  ph.  n.  184;  McGregor  v.  McDonald.  11  P.  R.  386:  Hurst  v 
Barber.  12  P.  R.  467:  Bcrfrll  v.  Kiiekmnn.  B  O.  L.  R,  670;  or  of  a  imnncr 
ship  .account,  until  a  partnership,  if  disputed.  Is  esubllshed:  Kiwfl'"^'' 
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J.  Mitchell  13  O.  U  R.  184 ;  but  Bee  Sydney  ChecBe  rfc,  .Uacn.  v.  Brover,  BnM  S4I. 
19  P.  R.  152;  or  relating  to  lales  In  an  action  for  Infringement  of  trade- 
mark, until  the  right  to  damHees  is  estabUahed:  Watera  v.  Earl  of 
ahaftegbury,  1  W.  R.  259;  and  see  Graham  v.  Temperance  d  O.  L.  i. 
CO.,  16  P.  R.  536;  Rule  852.  The  Court  does  not  distinguish  too  nicely] 
however,  between  documents  relating  to  the  queation  at  the  hearing 
and  consequential  relief  (see  note  p.  8111  supra),  esperially  in  i-'ases 
where  further  Inquiries  consequent  on  the  establishment  of  the  pliUn- 
tira  right  may  not  be  directed  at  the  trial,  but  judgment  at  the  trial 
may  be  given  as  to  the  matters  depending  upon  the  right:  He  Morrjan. 
Oven  V.  Morgan,  39  Ch.  D.  316;  Shcppard  Publishing  Co.  v.  Harkina 
S  0.  L.  R.  632. 

The  rule  Is  thus  expressed  in  Oraham  v.  Temperance,  etc..  16  P.  R. 
536,  per  Street.  J..  "  Wherever  discovery  la  sought  In  aid  of  an  Issue 
which  must  be  determined  at  the  hearing,  the  plaintiff  Is  entitled  to 
It,  to  help  him  prove  the  Issue;  jut  where  It  Is  sought  In  aid  of  some- 
thing which  does  not  form  part  of  what  he  must  prove  at  the  hearing, 
but  is  merely  consequential  to  It,  the  right  is  not  absolute,  but  dis- 
cretional, until  the  plaintiff  has  established  his  fundamental  right 
at  the  hearing."    See  also  Sheppard  Publishing  Co.  v.  Sarkins,  supra. 

The  plaintiff  sued  the  defendant,  who  bad  acted  as  his  stock-broker, 
for  an  account,  and  damages,  making  general  allegations  of  fraud,  and 
then  interrogated  with  a  view  to  establish  the  fraud.  The  defendant 
refused  to  answer  on  the  ground  that  the  plaintiff  was  not  entitled 
to  the  Information  till  after  decree.  It  was  held  that  the  plaintiff 
was  entitled  to  the  discovery  to  establish  his  alleged  charges  of  fraud 
at  the  trial:  Leitch  v.  Abbott.  31  Ch.  D.  374. 

A  party's  case  for  the  purposes  of  discovery  consists  of  everything 
which  it  is  reasonable  to  suppose  will  directly,  or  indirectly,  enable 
him  either  to  advance  his  own  case,  or  damage,  or  repel,  his  adver- 
sary's: Compagnie  Financierc  du  Parifique  v.  Peruvian  Guano  Co., 
UQ.  B.  D.  55;  English  v.  Tottic,  1  Q.  B.  D.  141;  Hutchinson  v.  Glover, 
1  Q.  B.  D.  138;  Western  of  Can.  Oil  Co.  v.  Walker.  6  P.  R.  191;  Lawlor 
V.  Murchison,  3  Gr.  553;  Ferguson  v.  Provincial  Provident  Institution, 
15  P.  R.  366 ;  and  the  test  of  materiality  is  to  assume  the  party's  plead- 
ing to  be  true:  Orealey  t.  Mouslpy.  2  K.  A  J.  288;  Whyte  v.  Ahrens,  32 
W.  R.  311.  affirmed  in  appeal;  26  Ch.  D.  717;  where  It  was  held  that 
the  party  was  entitled  to  discovery  before  giving  particulars  of  fraud 
under  Eng,  1883.  R.  202  (see  also  Leitch  v.  Abbott.  31  Ch.  D.  374; 
Umcrv.  Harper,  38  Ch.  D.  110;  Harbord  v.  Monk,  6  Ch.  D.  616):  but 
a  document  relating  exclusively  to  the  case  of  the  party  making  dis- 
covery Is  not  material:  see  Wigram  on  Discovery,  15,  261;  Bray  on 
Discovery.  484;  Minrt  v.  Morgan.  I.,.  R.  8  Chy.  361;  Atty.-Gen.  v.  Enter- 
m.  10  Q.  B.  D.  191;  52  L,  J.  Q.  B.  67.  and  per  Brett,  L.J.,  74;  Peile  on 
Discovery,  42. 

Irrelevant  documents.  If  disclosed,  need   not  be  produced  for  in-  irrelevancy 
spectlon:  Wilson  v.  Thornbury.  L.  R.  12  Eq.  517;   Central  Neics  (Lim- 
ited) V.  Eastern  Tel  Co..  28  Sol.  Jour.,  390;  33  L.  J.  Q.  B.  236. 

Where  there  was  a  bond  fide  contest  as  to  the  right  to  sell  a  certain 
drug  alleged  to  be  the  subject  of  a  patent  of  the  plaintiff's,  it  was 
field  that  the  defendants  should  not,  before  trial  of  the  question  of 
rlBht.  be  compelled  to  afford  discovery  of  the  details  and  particulars 
of  their  buying  and  selling,  so  as  to  disclose  their  own  and  their 
fustomers'  private  busineea  transactions:  Dickerson  v.  Radcliffe,  17 
P.  R.  586:  and  see  Engeland  v.  Mitchetl.  13  O.  L.  R.  184. 
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In  an  action  for  libel,  where  a  defendant  bat  delivered  rortlciiliri 
of  a  defence  of  JuitlScatlon.  he  li  not  entitled  to  dlecovcry  of  docu 
mente  relatlni  to  matten  not  covered  bj  auch  particulars:  tAc  Ycrk 
thire  P.  L.  An,  Co.  v.  amert  d  mvinglon,  1895,  ]  Q.  n.  Hs-  T'  1  t 
«5;  AnoM  v.  «o«oiilJc»,  1»0«,  2  K.  B.  151;  M  L,.  T.  777. 

In  an  action  atalnat  a  newspaper  for  libel,  the  plalntij  li  w 
entitled  to  the  production  of  the  orlclnal  M.S.  containing  the  allntii 
libel:  Bote  v.  Bratli,  1M7,  2  Ch.  188;  76  L.  T.  823;  nor  to  dlMmerj 
of  the  name  of  the  writer,  nor  of  tho  price  paid  for  the  MS ,  nor  n' 
the  meana  taken  by  defendant  to  teat  lu  truth:  Pomell  v.  Woltcr,  ;i 
q.  B.  D.  441;  nor  (where  there  l>  no  question  aa  to  the  detendMli 
•olvcncy)  to  dUcovery  of  the  circulation  of  the  newspaper  contaltlm 
the  libel:  Whitlalcer  v.  Scarborough  Pott,  1896,  2  Q.  B.  118;  74  L.  T 
763,    See  also  notes  i.  .  819  and  831. 

In  Star  Kidneii  Pat  Co.  v.  OreenKooi,  3  Ont.  280,  an  action  od 
a  promissory  note  given  for  kidney  pads,  one  defence  was  Ibat  Uit 
pads  were  useless,  and  possessed  no  healing  properties.  Discovery  of 
the  recipe  or  Ingredients  was  refused,  the  plaintiff  resisting  the  {It 
covery,  on  the  grounds  that  no  representation  was  made  as  to  the 
Ingredients,  which  constituted  a  trade  secret,  and  the  disclosure  of 
the  same  would  damage  the  plalntllf's  business.  See  also  BaiHiit' 
anIHn,  r(r.  v.  Levinitdn.  24  Ch.  D.  166;  BOKe  v.  Jfcirmion,  30  Besv 
674;  jl»»loor(»  v.  Robert!.  45  Ch.  D.  623;  but  It  Is  In  the  dlieretloD 
of  the  Court  to  order  Inspection  of  documents  which  might  disclose  i 
trade  secret:  Miitoviki  v.  Vandlehtir;,  6  T.  L.  H.  207. 

Where  books  of  accounts  are  produced  which  contain  en:  ies  noi 
relating  to  the  matters  In  question  In  the  action,  the  party  producing 
them  Is  entitled  to  seal,  or  cover  up,  during  Inspection  by  the  oppo- 
site party,  all  parts  not  affecting,  or  relating  to,  the  mattors  In  ques 
tlon,  but  an  affidavit  <:hould  be  made  showing  that  the  parts  sealed, 
or  covered  up,  do  not  In  any  way  relate  to,  or  affect,  the  matters  in 
question:  see  Orahan  v.  Sutton.  1897,  1  Ch.  761;  76  L.  T.  369;  and 
Sydney  Cheese,  etc.,  Ann.  v.  Broiocr,  19  P.  R.  152. 

Where  a  defendant  In  an  action  for  Infringement  of  a  patent  U 
required  to  produce  his  books  for  the  purpose  of  a  reference  as  w 
prollta  made  by  him,  I  cannot  refuse  to  disclose  the  names  ol  hlf 
customers  to  whom  he  has  sold  goods  Infringing  the  plaintiff's  patent; 
Bttccharin  Corp.  v.  Chemiml  d  Druga  Co..  1900,  2  Ch.  556;  83  L.  T.  2«i 

8,  Decninrata  hsld  by  a  Party  is  a  DtCensit  Cksxaeter  fram 
that  la  wUeh  he  U  Snedi— Pindar  v.  Smith,  6  Madd.  38;  Wagnn  t. 
ifoion,  6.  P.  R.  187. 

Where  a  defendant  claimed  that  he  held  docnments  only  as  solicitor 
for  a  co-defendant  -'ao  a  party,  but  who  had  not  t)ecD  called  on  to 
pix)duce,  nor  notltitd  of  the  application.  It  waj*  held  that  he  eiiould 
not  have  been  ordered  to  produce  these  documents  without  tlie  co 
defendant  being  called  on  to  show  cause:  McOregor  v.  Mt'DomU. 
11  P.  R.  386. 

9.  DoenmeBta  la  which  a  Third  Paraoit,  not  a  Party  to  tke 
Actimt,  la  Zntereatcd — are  not  for  Ibat  reason  alone  jirotecteil  rron: 
production:  Ketttewell  v,  Borstotc.  L.  R.  7  Cby.  680;  JJofcftiiiJOn  ' 
Oiotier,  1  Q.  jl.  D.  138;  but  when  such  documents  are  In  the  Joint  if8»l 
(not  necessarily  corporal;  see  i^eid  v.  Longtois,  1  .Mac.  &  G.  627:  aod 
B.  .4.  /lis.  Co.  V.  tfiJAtinson,  6  P.  R.  268),  possession  of  the  third  person, 
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and  the  party  from  whom  production  1b  «ouBht.  the  lattpr  cannot  be  re-  SnU  S4t. 

quired  to  produce  them;  see  casu  Mupra,  Murray  v.  Walter,  Cr.  A  Ph. 

114;  Kcaralcy  v.  Philippt,  10  Q.  B.  I).  36,  465  (where  »l]  the  cnaM  are 

rcTlewed),  unleBs  there  1b  no  Intcreat  which  can  be  affected  by  their 

production  other  than  the  interest  of  the  parties  to  the  action:  London 

rf  Yorkihire  Bank  v.  Cooper,  Ifi  Q.  B.  D.  7  and  473.     Production  will 

not  be  required  from  a  party  having  the  boIc  legal  posseBslon.  it  a 

third  person  who  1b  not  a  party  and  who  has  the  beneficial  IntereBt 

objects,  unless  the  iult  is  of  such  a  nature  that  the  Court  can  say 

tbat  the  party  having  the  legal  custody  BufHctently  represents  In  the 

■ult  the  other  person  Interested:  Fraser  v.  Home  Ina.  Co.,  6  P.  R.  46; 

but  where  production  will  not  be  ordered,  the  jiarty  must  give  all  the 

Information  lb  his  power  respecting  the  documents  in  his  affidavit,  and 

alio  on  any  examination:  ymarr  v.  Home  Ing.  Co..  supra;  NirhoU  v. 

EWott.  3  Or.  645;  Clinch  v.  Financial  Corporation,  L.  R.  2  Eq.  ^71; 

Vyte  V.  Foster,  L.  R.  13  Eq.  602;  Hndley  v.  McDougat,  L.  R.  7  Chy.  312; 

Prani  v.  Jaffray,  3  O.  L.  R.  327.     But,  although  documents  In  which  a 

third  person   Is   Interested   are   not   producible,    the   party   excusing 

prodnctton  on  that  ground  may  neverthelefis  be  required  to  disclose  the 

contents  of  such  documents:  Ifattenberry  v.  Monro,  103  L.  T.  560;  and 

see  per  Je«se1,  M.R.,  Sicanaton  v.  Ushman.  45  L.  T.  360.  at  p.  361 

PossesBion  by  a  party's  agent,  is  of  course  the  possession  of  the 
part;;  Murray  v.  Waller,  Cr.  A  Ph.  114. 

K  defendant  sued  as  administratrix  was  held  bound  to  produce 
material  documents  admitted  to  be  In  her  possession,  but  which  she 
claimed  to  be  entitled  to  individually,  and  not  in  her  reprdaentatlve 
capacity:  Fox  v.  Sleeman,  17  P.  R.  492;  but  a  personal  representative 
cannot  be  compelled  to  produce  documents  containing  entries  relating 
to  the  affairs  of  the  deceased,  when  such  documents  are  the  private 
property  of  the  solicitor  who  acted  for  the  deceased  In  his  lifetime: 
O'Sftfo  v.  Wood,  1891,  P.  286;  65  L.  T.  30. 

As  to  documents  in- the  Joint  custody  of  husband  and  wife:  see 
FenAall  v.  O'Connell,  29  Ch.  D.  899. 

A  solicitor  cannot  set  up  a  Hen  acquired  in  the  cause  against  the  Documentd 
right  of  other  parties  to  production;  and  the  fact  that  a  Hen  which  «<»'>J<";t  i<»  ■ 
may  be  set  up  exists.  Is  not  a  sufficient  reason  for  not  ordering  pro-  '*'''■ 
ductlon,  as  the  party  may  be  able  to  free  the  documents  from  the 
lien:  \ale  v.  Oppert,  L.  R.  10  Chy.  340;  Rodick  v.  Gandell,  12  Beav. 
325;  1  De  O.  M.  &  O.  763;  Lexcia  v.  Pov:ell,  1897,  1  Ch.  678;    76  L. 
T.  282;  Pratt  v.  Pratt.  W.  N.  1882,  117;  but  see  Bainbridge  v.  Blair. 
1  Jur.  256. 

A  lieu  of  a  solicitor  on  papers  does  not  confer  any  greater  right  to 
refuse  production  of  the  documents  subject  thereto  than  his  client 
would  have;  where  therefore  the  client  would  have  to  produce  the 
(iocuments.  an  order  may  be  made  requiring  the  solicitor  to  produce 
them  subject  to  his  Men,  In  an  action  to  which  the  client  Is  a  party. 
if  production  is  necessary  in  order  to  do  justice  to  parties  other  than 
tbe  client:  Re  Hawkes,  1898,  2  Ch.  l;  46  W.  R.  445. 

The  Court  refused  tn  compel  defeodants  to  produce  documenta  Pape«  ba- 
whlch  were  in  their  possession  solely  as  directors  of  a  company  to  luV'j''*  *1, 
which  the  documents  belonged:  WiUiavis  v.  Ingram.  16  T.  L.  R.  451.  P*'""- 

Production  was  not  ordered  In  an  action  of  trespass  against  a 
defendant,  who  was  committee  of  a  lunatic,  of  documents  relating  to 
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the  lunatic'.  Mtatr,  lb.  documenu  not  Mnc  In  th.  cu.todr  o!  a. 
P.r  y,  but  in  th.  cu.fKlr  Of  th.  Court  h.,ln,  JarLdiciion  in  ,mJ 
\tvlan  V.  Ltllle,  11  Q.  B,  D.  370.  ' 

tH.^iro'irnd"'"'  "  *  '°™  °'  "•"°'"'  °'  "W^'lon  '">  "i«  anwa.li  o. 

"I  ol>J«t  to  product  th.  docum.nti.  etc on  the  srouM 

of  their  being  In  my  pouaulon  or  pow.r  Jointly  with  A,  u    i.m,,,. 
Ihe  nature  of  t^c  joint  pouetiion]."  ' 

For  »  d.Krlptlon  held  not  .ufflclGnt  to  protect  on  the  .round  of 
joint  InterMt,  tee  *'rMcr  v.  Home  Ini.  Co.,  6  P.  R.  45. 

10.  Oo.u.>t.  «U.k  u.  PHrlLaod.  u  iMte.  CommmU.. 
UoM.  IWiM,  wtw.«  tk.  Partr  aad  U.  0.m«d.n«iU  F«f» 
.Inal  AdTlMT,  or  AcnaUr— 

Of  thli  kind  «re  all  communication,  between  a  party  and  hli  loU 
c  tor  or  other  legal  advl.er,  whether  made  ante  or  po.l  litem  moM. 
It  la  enough  If  they  are  communication,  of  a  conlldcntlal  charatltr 
Imllh  V.  Donffll.  L.  R.  is  Eq.  649;  Original  Bartlepool  Colll.rtci  C« 
V,  ifoon.  30  L.  T.  585;  (not  an  open  communication:  Foakci  t  WeU 
28  Ch.  D,  287;  Knwalonc  v.  Proton.  30  Ch.  D.  116);  made  by,  or  10 
the  legal  advlKr  In  a  profe».lonal  character:  Ifinet  v,  Itorgaii  L  H 
8  Chy.  367;  Corporation  of  UaUinaa  v.  /rail.  /».,  1017;  Jfnc/arloat  t 
Holt.  L.  R,  14  Eq.  580;  Uamelyn  v.  Whyte.  6  P.  R.  143;  ffofna,  v 
CriTor,  17  P.  R.  404;  Jfo.tyn  v.  Wcl  Uoityn.  34  L.  T.  531:  MMjon  v 
jrorHlampton,  L.  R.  14  Eg.  477;  Eadle  v.  Adilton,  47  L.  T.  543;  JfB,»r 
etc..  ot  Brittol  V.  Coi,  26  Ch.  D.  678;  TVoctor  v.  Smile*.  55  L  J  9  E 
527;  Loicicn  v.  Blakey.  23  Q.  B.  D.  332;  flulli»aFl(  v.  A..0.  Viclorii 
1901,  A.  C.  196;  Me  Lycll  v.  Kennedy,  9  App.  Ca..  81;  Including  com 
munlcatlon.  with  a  former  solicitor:  Tftomo.  v.  Sec.  of  State  tor  Mia. 
18  W.  R.  312:  Marriott  v.  Anchor,  etc.,  3  Olff.  304;  WHjon  v.  BruMlilJ. 

2  Chy.  Ch.  147;   and  the  predeceasors  In  title  of  the  party:  Mlnct  v. 
Morgan,  and  Mottyn  v.  W.  JfoXim.  jiipro. 

The  privilege  may  be  claimed  In  respect  to  communications  to  1 
solicitor,  who  besides  being  the  solicitor  of  a  corporation,  is  also  a 
ofncer  of  the  corporation,  and  examinable  as  such:  Satford  v.  Um. 
24  Q.  B.  D.  69,';. 

It  was  held  Insumdent  to  state  that  the  documents  were  privllfeBl, 
as  communications  between  deponent  and  her  solicitor.  It  is  men- 
sary  to  state  that  they  are  professional  communications  ot  a  conMen- 
tial  character:   O'Shen  v.  Wood.  1891,  P.  237,  286;   Clergae  v.  XcSai. 

3  O.  L.  R.  478;  Atnairorth  v.  Wilding.  1900.  2  Ch.  315. 

Communications  by  a  clerk  of  the  defendant  company  to  the  rou 
pany.  containing  refere  .s  to  advice  given  by  the  company's  solicitor. 
whom  the  clerk  had  coiiaulled.  are  privileged,  being  held  to  be  tbe 
same  as  if  written  by  the  solicitors-  Boughton  v.  Citlzitis  Inmraurt 
Co..  11  P.  R.  110. 

Where  a  document  Is  privileged,  the  production  of  it  as  an  psbibli 
to  a  witness  In  another  action  Is  not  a  waiver  of  the  privilege  tor 
all  purposes,  even  as  to  a  person  entitled  to  Inspection  ot  the  deposi- 
tion In  which  it  was  referred  to:  Ooltttone  v.  WUliamt,  1899,  1  Cb 
47;  79  L.  T.  373. 

The  privilege  1.  not  lost  by  the  death  of  the  client:  BuUivoiil  v 
AttorncK-Ofneroi  0/  Victorio,  1901.  A.  C.  196. 
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Tb«  prlvlLg.  aitradt  to  >  iwrion  who,  unknown  to  tha  client,  hut  b.u  mi 
ifUMi  to  practiM  ti  a  aollcltor  when  tha  communlcatloni  woro  madt- 
CallfK  V.  KIcharit:  19  Buy.  401;  ice  also  L.  H  18  Eq.  tii;  and  to  J""', 
cammunlrattoni  with  refprenre  to  actual  or  Impendlns  litigation  com- 1""'"'*  o# 
lor  (rem  any  third  person  employed  by  the  lollcltor,  or  at  his  Instance  ■"''"•"■ 
Mch  at  his  town  aient:  Call  v.  Touric,  23  L.  T.  485;  1»  w.  R.  56  or 
clerk,  accountant,  or  other  skilled  person:  see  toicrince  t.  Campirll 
4  Dr.  486;  «««el  t.  Btewarl,  1  Ph.  471;  Ourlon  v.  Freicen,  3  Dr  »  B 
■:S0;  Hmprr  y.  Oumm.  10  W.  R.  644;  Blrmlni/ham  <f  U.  JJotor  Co  v 
London  i  X.  W.  Hy..  1913,  3  K.  B.  850;  or  In  any  other  way  procured 
by  the  solicitor,  or  by  the  client  or  his  agent,  at  the  luUnce  ot  the 
lollcllor;  Biulrot  v.  Wkvle.  1  Q.  B.  D.  423;  Atiierton  v.  Bank  of  anu$h 
folsniMo.  2  Cb.  D.  644;  Tai/lor  v.  Batten,  4  Q.  B.  D.  86;  and  to  docu- 
meoM  prepared  with  a  boni  fide  Intention  or  being  laid  before  a  soli- 
ctor In  a  contemplated  a«tlon:  Southwark  v.  Quick,  3  Q.  B.  D.  'il5i 
r»o»ip>on  V.  ilarjland  Vatuattv  Co„  11  O.  L.  R.  44;  Imrie  v.  Wilson. 
:!  0.  W.  N.  329;  Wheeler  v.  Le  Idarchant.  17  Cb.  D.  C7r.;  Csec  that  rase 
piplained  and  upheld  In  Calcraft  v.  Ourst.  1898,  1  Q.  B.  759);  Kenneitu 
>.  Lirrll.  23  Cb.  D.  387;  S.  C,  9  App.  Caa.  81;  Mttcdimald  v.  Xorwteli 
VnUn.  etc.,  10  P.  R.  501;  Lowdeii  v.  BHkey,  23  Q.  B.  D.  332;  even 
ibough  Ibey  answer  the  purpose  ot  giving  Information  to  other  people 
as  well:  Hunter  \.  Orand  Trunk  Rii.  Co.,  16  P.  R.  385;  but  see7oni«  v. 
Ureal  Central  By.,  in/ro,  p.  842;  letters  from  a  third  person  In  answer 
to  Inquiries  by  a  party's  solicitor  with  a  view  to  anticipated  litigation: 
)lcCorquodale  v.  Bell.  1  C.  P.  D.  471;  .Inderson  v.  Bank  0/  BrtlijA 
rolsmdio.  2  Ch.  D.  64'' ;  or  In  answer  to  similar  Inquiries  of  the  parly 
Umself  at  the  suggestion  ot  his  solicitor:  OonoAue  v.  Johniton,  14  P. 
R.  476;  or  In  reasonable  contemplation  of  litigation:  Collins  v.  London 
Smeral  Omnibus  Co..  5  R.  355;  68  L.  T.  831;  anonymous  letters  to 
Mllcllors  about  the  case;  younu  v.  Holloway,  12  P.  D.  167;  documents 
material  to  the  party's  case  procured  by  hU  solicitors  ot  their  own 
motion  for  the  purposes  of  the  action:  Tfie  Palermo,  9  P.  D.  6;  Ouelpk 

C.  Co.  V.  WMtehead,  9  P.  H.  509,  and  Indicating  also  names  ot  wit- 
nesses: Blmtley  v.  JtlHcr,  10  0.  L.  R.  343;  documents  relating  only  to 
tbc  conduct  of  the  suit;  Inpilbv  v.  Shafto,  33  Beav.  31;  Oandee  v.  Stans- 
kll.  4  Dec.  «  J.  1 :  rurncr  v.  Burkcniliaw,  11  W.  R.  851;  papers  relat- 
ing to  a  former  action,  and  privileged  therein:  Bullock  v.  Carry,  3  Q. 
B.  D.  356;  Bacon  v.  Bacon.  W.  N.  1876.  96;  Xordon  v.  Defriea,  8  Q.  B. 

D.  508;  Briinford  v.  Branford,  4  P.  D.  72;  Pearce  v.  Foster,  15  Q.  B.  D. 
Ill;  Con<iiiiiin  Pacific  Hy.  v.  Conmrt-,  11  P.  R.  .97;  Calerajt  v.  Oueat, 
IS98.  1  Q.  B.  759;  78  L.  T.  283;  but  not  otherwise:  HufcAinson  v. 
OKh.t.  1  Q.  B.  D.  138;  Re  Woriwick.  38  Ch.  D.  370;  a  doctor's  report 
of  an  .'xaminatlon  at  the  Instance  ot  a  party's  solicitor:  Friend  v. 
iondon.  Chatham  and  Dover  By.  Co.,  2  Ex.  D.  437;  and  reports  ot  sur- 
veyors as  to  the  condition  ot  a  cargo,  made  solely  for  the  case  of  one 
of  the  parties,  or  for  the  opinion  ot  his  legal  adviser:  The  Theodore 
Htm.r.  3  P.  D.  162.  see  Cosay  v.  Lonilon,  Brighton,  etc..  Ity.  Co.. 
L.  R.  5  c.  P.  146;  and  a  report  of  an  accident  made  in  similar  circum- 
stances: Collins  v.  London  General  Omnibua  Co..  68  L.  T.  831;  5  R. 
^5.i;  Hunter  v.  Oronrf  Trunfc  Ry.  Co.,  X6  P.  R.  385;  see  also  Shatter  v. 
'."raiuJ  Trunk  Hy.,  3  O.  W.  N.  1334. 

But  whure  a  member  of  a  trade  union  was  entitled  to  the  legal 
assistance  of  the  solicitor  of  the  union,  on  satisfying  the  union  that 
he  had  a  good  ground  ot  complaint,  it  was  held,  in  an  action  by  him 
against  bis  employer  tor  wrongful  dismissal,  that  leilers  by  him  to  the 
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Trftimcript 
Khurthftnd 
nolai. 


Coinmiinl- 
ritlORH  not 
in    prnf,.^. 
'innal 


Bvu*  or  OOUIT. 

UDliin  for  lli«  |iurix»«  of  obtalnlnt  th.  H>llcltor-i  uilitaiirr  ■,,„  . 
prirllried:  Jmt,  v.  Urraf  t'.nlral  «»..  1110.  A.  C.  4;  lOo  i„  t.  7io 

nut  lUf!!  9  rfiwrt  cannot  Im  prlrllned,  nurelr  by  biilni  nud. ». 
.  prlntetf  b»dln|  .utlui  It  !•  mndt  for  tbt  Information  of  \t^f 
nollcltor.  and  bli  advlu)  tbrroon :  tba  affldavit  on  produnUm  awlL 
tlnrtly  ibow  tbat  tbe  report  waa  provided  lolely  for  the  uuruo,  „ 
brine  UiMi  by  tbe  piirtya  lollcltor  In  any  litigation  wblcb  nii.ht  .,i,. 
In  remect  of  tbe  lubject  matter  of  the  report:  .ee  SmiMmi  v  o„,L 
rmil*  Bv.,  .1  O.  W.  N,  960. 

All  Btatementi  made  at  Joint  coneultatlou  between  pirtln  .,d 
Ibeir  rripertlve  lollcltore  or  coonael.  even  tbouib  made  by  one  n„„ 
to  tbe  nollcltor  or  couttjel  of  tbe  otber  are  prlvlleied;  no  .1.0  |, , 
•talement  made  by  one  party  to  the  lollcltor  of  tbe  other  at  an  \k„ 
view  between  them  alone,  held  at  the  requeet  of  the  other  pin. 
«o<-»(/ou((iuM  V.  floatfcoij.  W.  N.   1890,  74;    74  I,.  T.  783;   8,5  I,  j 

In  a  probate  action  an  order  tor  production  of  documiols  ih, 
private  property  of  plalntira  rwlldlor.  containing  enlrl.a  by  ih. 
•ollcllor  aa  to  the  deceased'a  affaire,  waa  retuecd:  OS*.a  i  Wow 
1891.  P.  237,  286;  and  where  a  plalntllT  propounded  a  will  whlcb  «i. 
conleetcd  on  tbe  ground  of  tbe  alleged  Insanity  of  the  testatrix,  brlel. 
of  counsel  In  the  possession  of  the  plaintiff,  who  had  acted  as  solltlior 
for  the  testatrix  In  the  action  to  which  they  related  were  held  10  U 
privileged:  rurfis  v.  Bcirnry,  1911.  P.  181;  lOO  I,.  T.  lo:!. 

Although  copies  of  documents,  wblcb  are  pubUci  jurit  are  tb™ 
'  aelves.  unprivileged,  a  collection  of  entries  In  public  rcrnrili,  mi 
registers,  and  of  pbolographs  of  tombstones,  and  bouses,  will  uf  pro. 
tected  from  production,  when  It  has  been  made  or  dlrcrl.d  bv  che 
Bollcltora  of  a  party  for  bis  defence,  and  Is  the  reauli  ot  ili.'  pro- 
feaslonal  knowledge,  skill  and  research  of  tboae  solicitors:  ;,|(,ll  v 
Ketinedy,  27  Ch.  D.  I;  53  U  J.  Chy.  937. 

Dt  Transcript  of  shorthand  notM  of  proceedings  In  open  Court  «r. 
not  privileged:  llr.  WorsKlrK.  Ifotison  v.  Worticlck.  38  Ch.  t).  370: 
Learoyil  v.  HiiUlnr  Bunkinq  Co..  1S93,  1  Ch.  696;  68  I.  T.  tr.S;  Md 
see  Horlh  .tuslrnHii  To.  v.  OoMsboraupfi.  1893.  2  Ch.  381;  Cahhlotirv 
Wmnms.  ;),'ni-on  rf  Co..  1899.  1  Ch.  47;  79  I,.  T.  383;  Lnmtiirt  v,  flo«^ 
19H,  3  K.   B.   86. 

The  giving  of  an  extrnot.  ur  copy,  ot  an  opinion  "f  cnuind  pr» 
cured  by  the  solicitor  for  his  client,  on  the  subject  niutkT  at  a  «iili. 
to  the  solicitor  on  the  other  side,  does  not  prevent  the  oplnluii  from 
being  iirlvlleged:  Cany  v.  Cuthh-irt.  6  I,.  It.  Ir.  Ei|.  ."iM;  but  as  i» 
making  use  of  the  copy  so  given:  see  CalcrafI  v.  Ounl.  1,S9S.  I  Q 
B.  759. 

Protection  cannot  be  claimed  on  this  ground  tor  comniunlcalloii^ 
made  to  a  solicitor,  but  not  In  his  character  of  solicitor:  Br..«o«7» 
V.  aasklU.  1  M.  &  K.  98;  Ru(l.i  v.  Frank,  9  C.  L.  T.  387;  nomnt  t. 
l-tdwtinga.  27  Beav.  140;  as  where  he  waa  not  simply  advising  as 
solicitor,  but  negotiating  on  his  own  account  in  the  transaction  im 
peached  In  the  action:  i"oiiiion  v.  Merchanti  Bank.  11  P.  R.  21;  and  x- 
Bulliviml  V.  AtloriteyOeniral.  1901,  A.  C.  196;  or  waa  plnintllt's  patfiii 
or  other  agent,  as  well  as  his  solicitor;  and  the  communication  was  in 
the  former  capacity:  Moaelay  v.  Viclorto  Kulibcr  Co..  65  I-.  T.  iK. 
Clrrgw  v.  Atcjiraj,,  1901,  3  O,   I..  11.  63;    nor  tor  letters  to  a  liarly'i 
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■ollt'ltor.  not  IndUfMl  hj  Inqiitrtm:    Mrtiortiuoilnlf  v.  Bftl,  tuprn,  p.  941  Rilisu. 

,ted   ride    Young    v.    Hollovny.    12    P.    I>.    16:.    aupra,    p.    84);    nor 

(or  dorumcnti  not  ubulned  by  dlrrctloa  of  th«  party's  loHcltor,  but 

by  wky  of  precftutlou  and  by  .poMlblllty  to  ba  Uld  bvror*  blm  for  tb« 

jturpoto  of  defence  to  an  artlon,  if  any  Hhnuld  be  brouRbt:  Cook  v.  N. 

M'tropoUtan  Tramuay  Co.,  6  T.  L.  It.  2'2;  and  see  Itauatone  v.  Pretton, 

:;o  Cb.  n.  IIS;  Thompion  v.  Maryland  Vanualty  Co.,  tupra,  p.  841:  nor 

ror  ttatrmenti  made  voluntartty,  or  at  the  party'a  request  for  blk  own 

Information,  by  bta  unprofpsttloaal  acenti:  Buffrbi  v.  White;  Andfrton 

V.  Bank  of  Briti$h  Columbia,  aupra,  p.  N41;  thoush  made  In  ronflilemc, 

and  BO  marked:  Hopktniun  v.  Lonl  Burghley,  I*  11.  2  Chy,  477;   nee 

Wlman  v.  BradMtrrct,  2  Chy.  Ch.  77;  nor  wbere  fraud  is  charged-.  »ce 

in^ni. 

Where  documenta  are  produced  In  Ruch  caaeit,  an  undertaktnie  muy 
hif  required  from  the  opposite  party  not  to  use  the  documenta  tor 
any  collateral  purpoae:  Uopkinaon  v.  Lord  Burghley,  lupra;  Jtichartt- 
ton  V.  Haatinga,  7  Beav.  3u4. 

Notes  on  a  bill  of  cost*  of  proceedlnis  In  Cbambera  recorded  by 
tbe  loUcltor  are  not  prlvUegpd:  Ainauorth  v.  Wlldlnp.  1900,  2  Ch.  31B. 
CoUowiDK  Oreenough  v.  Oatkell,  1  M.  &  K.  at  pp.  102'104;  and  He  Wort- 
u^cik,  Kob«on  V.  Worawick,  3$  Ch.  D.  at  p.  373. 

Protection  also  cannot  be  claimrd  for  Information  derived  from  iit  coiutarki 
collateral  Bources,  and  not  directly  from  the  client:  Marah  v.  Keith,  inrurmatiim. 
1  Dr.  A  Sm.  342;  Foril  v.  Ttnnant,  32  Beav.  162;  DeahOTOugh  v.  Raw- 
lint,  3  M.  4  Cr.  SIJ;  it*-  Land  Crvdit  iHnviety,  15  W.  R.  703;  nor  for 
mere  collateral  facta,  sut-h  as  the  client's  residence,  unless  coniraunl- 
cated  confldentlally ;  e.g.,  as  his  client's  hiding  place:  see  Htath  v. 
t'rrolocfc,  L.  R.  IG  Eq.  2.'i7;  Re  Arnott.  Ex  parte.  Chief  Official  Receivci. 
37  W.  R.  223;  60  L.  T.  109;  or  address:  jiee  Buraill  v.  Tanner,  55  L.  J. 
Q.  B.  53;  (see  also  the  distinction  between  confidential  communtca- 
tlonB,  and  those  of  facts  patent  to  tbe  senses:  Kennedy  v.  Lyell,  48  L. 
T.  45S;  23  Cb.  D.  387) ;  nor  for  documents  passing  betveen  the  party  s 
solicitor  and  third  iwrsons  to  enable  the  solicitor  to  advise  his  client, 
unless  they  were  for  the  purpose  of  obtaining  Information,  evidence. 
or  legal  advice  with  reference  to  litigation  existing,  or  contemplated, 
between  the  parties  to  the  action:  Wheeler  v.  Le  Marchant,  17  Ch.  D.  B^tweea 
675;  (see  that  case  explained  and  upheld  In  Calcraft  v.  Oueat,  1898,  I  ■"''"'""L,^ 
Q.  B.  759);  Pavitt  v.  Metropolitan  Tramwaya  Co..  W.  N.  1883,  100:  "io*Q. 
Original  Hartlepool  Collieries  Co.  v.  Moon.  30  L.  T.  193,  585;  Belts  \. 
Grand  Trunk  Ry.,  12  P.  R.  86,  634;  Conmee  v.  Can.  Pac.  Ry.  Co..  9  t\  L. 
T.  36;  Learoyd  v.  Halifax  Banking  Co.,  1893,  1  Ch.  686;  Xorth  Aus- 
tralia, ftv.,  Cu.  V.  aoldaborough,  1893,  2  Ch.  381;  (see  Weatinghouae  v. 
Midland,  etc,  48  I*.  T.  98,  462,  as  to  what  constitutes  lis  mota) ;  nor  for 
profeselonal  opinions  Riven  partly  for  tho  benefit  of  the  party  requir- 
ing production:  Reynolds  v.  Qodlec.  4  K.  4  J.  88;  Talbot  v.  MarshfieW. 
13  W.  R.  885;  Wynne  v.  Humberston.  27  Beav.  421;  nor  In  respect  of 
communications  passing  between  a  solicitor  and  his  client,  who  wa<( 
the  iircdpcesBor  in  title  of  the  plaintiff  and  defendant,  In  respect  to 
property  In  dispute:  Piatt  v.  Buck.  4  O.  L.  R.  421. 

Professional  communications  are  excepted  from  protection  In  part- 
lii-isiiij)  actions,  and  actions  iM-iiwt'fu  beneficiaries  and  tru»C€f-s,  wheiv 
such  communications  had  been  obtained  for  the  sake  of,  and  paid  for 
out  of,  the  partnership,  or  trust  «tate :  Gaurand  v.  Ediaon  Qotcer  Bell 
Tvl.  Co..  59  L.  T.  813;  57  L.  J.  Cby.  498. 
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BULES  OF  OOUBT. 

No  privilege  can  be  claimed  by  a  trustee  as  against  his  mhil  „ 
trml.  tor  letters  passing  between  the  truatee  and  the  aollcllor  relaii, 
to  the  trust  before  aetlon  brought:  Kt  Mmon.  i(<i<on  v  fufli™  2-n 
1).  m:  Talbol  V.  Uar.htield.  supra,  p.  843;  ICe  Postlewailv  p,',n,l„ 
V.  Hiikman.  85  Ch.  D.  722.  '^"'leiioii, 

Where  fraud  Is  charged,  communications  between  solicitor  an* 
client  as  to  the  subject-matter  of  an  alleged  fraud  are  not  nrlvllM- 
In  an  action:  ITlllimas  v.  Qucbrada  Ry.  Co..  189!  •>  ch  73l-  -•>  V 
397;  Smifft  V.  UUHI.  1  0.  L.  R.  334:  Jfor»i„B(on  i'  UorntngL":  ,[ 
II.  69.;  CTorllon  v.  Coomlics,  4  OUT.  37L'.  382;  Kcj/ncll  v.  Sme' 
Beav.  1,1;  11  Baav.  618;  see  also  as  to  the  effect  of  a  charge  of  fraud 
He  Posthtcaite,  P.  v.  Hiikman.  supra;  Reg.  v.  Cox  14  Q  II  [)  i- 
«.•».  V.  BulUi'anl.  1900.  2  Q.  B.  163;  82  L.  T.  493,  subseouontly'revm'rf 
In  the  House  of  Lords,  because  In  that  oue  no  fraud  was  iharKed:  » 

The  privilege  where  It  exists  only  prevents  the  production  o!  Ihe 
document,  or  the  disclosure  by  the  solicitor  of  Us  contents;  secoudar. 
evidence  of  Its  contents  may  be  given:   Calcrait  v.  Oucjf,  1898.  l  i 

Where  a  solicitor  or  his  clerk  has  Improperly  produced  In  legal  pro 
ot*dlngs  documents  which  were  privileged,  as  being  ™mmi.nlcalioa« 
from  his  client,  the  latter  may  apply  to  the  Court  to  restrain  by  la 
junction  the  use  of  such  documents,  or  copies  thereof;  Ashhurlon  v 
Piipi:  1913,  2  Ch.  469;   109  L.  T.  381. 

*'oi-m  0/  Cloim  0/  Privileged  Communications.— It  Is  not  enougl 
to  state  that  the  documents  are  privileged,  as  being  communlcatloas 
between  the  deponent  and  his  solicitor.  It  Is  necessary  to  state  that 
they  are  professional  communications  of  a  eonfldentlal  character 
O'Sftro  V.  Wood.  1891,  P.  286;  Clerguc  v.  McKay.  3  O.  L.  R.  -l?!!;  and. 
In  the  case  of  a  correspondence.  In  respect  of  which  privilege  Is  claliofd. 
It  must  be  so  stated  In  the  affldavit  on  production,  without  any  am- 
biguity. In  order  that  there  may  be  no  doubt  as  to  Its  being  prlvUegiJ 
That  letters  were  "In  reference  to  the  matters  which  are  now  h 
question  In  this  action,"  was  held  to  be  too  IndeBnlte  a  descrlpllon: 
Clerguc  V.  McKay.  3  O.  L.  R.  478. 

The  following  are  forms  of  statement  of  objections  to  produce  com- 
munloatlons  between  solicitor  and  client,  on  the  ground  of  privilfee: 

"  I  object  to  produce  the  documents  set  forth  In  the  second  part  of 
the  said  Brst  schedule,  on  the  ground  that  they  are  communication! 
passing  between  me  (or  A.  B..  acting  on  my  behalf),  and  my  aolidtor. 
with  reference  to  matters  which  are  now  In  question  In  this  rauw: 
and  that  the  same  are  confidential  communications  between  solicitor 
and  client." 

Or,  "are  communications  written  at  the  Instance,  and  t.>r  tlie  iis. 
of  my  solicitor  for  the  purpose  of  the  proceedings  In  this  acllun.  and 
of  giving  advice  to  me  with  reference  to  the  same." 

Or.  •■  are  communications  between  A.  B.  and  myself,  for  the  par- 
pose  of  being  laid  before  my  solicitor  for  obtaining  his  advice,  and 
with  a  view  to  this  litigation." 

Or.  "  are  communications  written,  and  sent  hy  A.  B.  for  the  con- 
fidential and  private  Information  of  my  solicitor,  with  a  view  to  tbe 
Institution  of  legal  proceedings  against 
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"  I  object  to  produce  the  documents  set  (ortb  In  tlie  second  part  hqi,  z*». 
of  tbe  first  schedule,  on  the  ground  that  being  communlcationa  between 
solicitor  and  client  they  are  privileged":  Uamtlyn  v.  White.  6  P.  R. 
143,  followed,  though  with  doubt,  in  Hoffman  v.  Crerar,  17  P.  R.  404 ; 
see  also  Macfarlane  v.  Rolt,  L.  R.  14  Eq.  580. 

11.  CommiuiiiiAtlons  with  «n  UBprafeasianal  Aceat  In  antlcl-  Commani- 
patlon  of  litigation,  and  with  a  view  to  the  prosecution  of,  or  defence  fn^'rofM.'*" 
to,  a  claim  to  the  matter  in  dispute,  were  held  to  be  privileged  in  Host  XSiJ  ■gent. 
V.  0166*,  U  R.  8  Eq.  622;  Conmec  v.  Can.  Pac.  Ry.  Co.,  11  P.  R.  297; 
the  later  cases,  however,  seem  to  show  that  such  communications  are 
not  privileged,  even  where  made  during,  and  for  the  express  purpose 
of,  litigation:  see  Bustroa  v.  White,  1  Q.  B,  D.  423;  Anderson  v.  Bank 
of  Bntish  Columbia.  2  Ch.  D.  C44.  658;  Sladc  v.  Tucker,  14  Ch.  D.  824; 
Martin  v.  Butchard,  36  L.  T.  732;  see  also  Kcid  v.  Lanaloia.  1  Mao.  ft 
G.  638;  Hamilton  v.  Jfott.  L.  R.  16  Eq.  112;  see,  however,  Thompson  v. 
Maryland  Caaualty  Co..  11  O.  L.  R.  44. 

3ee  also  Armatronff  v.  Toronto  Street  Railway  Co.,  15  P.  R.  208, 
where  In  an  action  for  damages  for  personal  Injuries  received  in  a 
tramway  accident,  a  report  made  to  defendants  by  the  conductor  of 
the  car  was  held  not  privileged  as  a  whole,  while  the  portion  of  the 
report  containing  the  names  of  eye-witnesses  was  held  to  be  protected. 

Fnrtker  Xumplea  of  M«a-prlvilftH.ed  C«mmnjaeatloB«.  —  The  instances 
following  are  further  instauces  of  coi.  ..lunications  not  privileged: —  of  commu- 
Copies  of  letters  between  defendants  and  third  persons  procured  for  Uot^'pr"" 
the  purpose  of  defence  by  the  solicitors  of  the  defenil  mts  from  such  viieged 
third  persons,  the  defendants  not  having  kept  copies  of  the  corres- 
pondence: ChndilHvk  \.  Bowman,  16  Q.  B.  D.  561. 

A  transcript  of  shorthand  notes  of  evidence  in  an  action  instituted 
by  a  party,  with  a  view  to  ulterior  proceedings  not  then  contemplated, 
aad  for  the  purpose  of  submlttlns  the  same  to  counsel  In  such  ulterior 
proceedings  if  taken:  Raxittonr  v.  Preston,  30  Ch.  D.  116;  Cook  v.  2f. 
Metropolitan  Tramway  Co.,  6  T.  L.  R.  22. 

Opinions  of  engineers  as  to  the  validity  of  a  patent,  obtained  with  opinions  of 
a  view  to  being  forearmed,  in  case  litigation  should  arise:  Toronto  EnKinccrs, 
Oravel  Road  Co.  v.  Taylor.  6  I^  R.  227;  reports  made  to  an  insurance  *  ^' 
company  by  their  medical  officer,  and  by  friends  of  the  assured,  to 
whom  the  company  was  referred,  as  to  his  health  and  habits:  Mahony 
V.  Kational  Widow's  Life  Ass,  Fund.  L.  R.  6  C.  P.  252;  reports  of 
persons  employed  to  survey  a  tug,  for  the  purposes  of  an  action  for 
damages  for  Improperly  constructing  the  tug:  Martin  v.  Butchard.  36 
L.  T.  73:;;  correspondence  between  a  vendor  and  a  vendee  relative  to 
the  subject  matter  of  the  action  by  a  subvendee,  but  which  could  not 
be  said  to  be  confidential  communications  with  a  view  to  litigation: 
English  V.  Tottie.  1  Q.  B.  D.  141;  letters  from  a  defendant's  unprofes- 
sional agent  to  defendant,  relative  to  the  subject  matter  of  an  action, 
not  sent  In  order  to  be  laid  before  the  defendant's  solicitor:  Anderson  v. 
Bank  of  British  Columbia.  2  Cb.  I).  644;  an  agreement  of  compromise 
between  the  defendant  and  a  third  person  relative  to  the  subject 
matter  of  an  action:  Hutchinson  v.  Glover,  1  Q.  B.  D.  138;  Richards 
V.  Morgan.  4  B.  A  S.  641;  papers  obtained  from  experts,  by  arbi- 
trators fnr  thrir  own  guidance:  Ponsford  v.  Sicairf.  l  -T.  &  H.  43.1; 
statements  made  to  a  reporter  in  the  employment  of  the  prwrt«tor  of  a 
newspaper:  Davis  v.  Bhcpstonc,  5&  L.  T.  1. 


wm 

5 


3 


846 


Correi- 
pondvncit 


Form    uf 

andftvit 

claiming 

protection 

from 

[>ri>duetion. 


Exainplea 
of  atBtA- 

mpnta  of 
obittction 
to  produce 
on   irround 
of  privilege 


BULE8  OF  COUBT. 

Banker'8  books  are  not  privileged  Iron  production,  whether  tte 
bank  be  a  party,  or  whether  by  a  aubpona  ducet  (ccum  production  ■, 
sought  from  tlie  bank  aj  a  wllneaa:  ifnnnim  v.  UcUte.  18  P  B  isi 
Customers'  accounts  are  not  privileged  at  Common  Lan,  nor  unde", 
our  Banking  Atrts:  ;6. 

Correspondence  between  co-defendants  after  suit,  Is  not  as  a  len 
oral  rule  privileged:  Hamillon  v.  Nott,  h.  R.  16  Eq.  112;  see  also  'a. 
key  V,  Alexaxicr,  8  L.  R.  Ir.  241 ;  Sej/  v.  De  la  Bey,  W.  N.  1886,  lOl. 

Where  a  diary,  that  would  not  have  been  protected  from  production 
has  been  lost,  eitracts  made  from  It  since  the  commencement  and  for 
the  purposes,  of  the  llUgaUon.  are  not  protected:  ionrf  CorporoHcm  0/ 
Panada  v.  Pufcjton,  W.  N.  J884,  1;  see  The  Palermo,  9  P.  D.  6. 

Farm  of  A«d»»lt.— The  Forma  Nos.  20  and  21;  H  ft  L  Formi 
Nos.  604,  505.  should  be  followed.  "  The  statutory  form  Is  the  rlrtt 
form,  and  Is  Intended  to  be  the  common  form.  The  allldavit  of  docu- 
ments Is  intended  now  to  be  exhaustive,  and  the  form  given  in  tnc 
Act  is  so  ":  per  Llndley,  J.,  W.  N.  1876,  39. 

Where  an  action  is  brought  In  the  name  of  a  arm,  all  the  members 
of  the  firm  ought  to  make  adldavlt  on  production,  and  It  any  one  of 
them  refuse,  he  may  be  proceeded  against  for  contempt  by  his  oo 
partners,  because  his  default  may  entitle  the  defendant  to  a  dismissal 
of  the  action:  Scoi  v.  Kingalon,  1108,  2  K.  B.  579;  99  L.  T.  504. 

For  form  of  affldavit  where  two  plaintiffs  have  different  IntercsK 
see  Fendall  v.  OConmlt,  52  L.  T.  353. 

The  affldavit  must  give  such  description  of  the  documents  wblct 
the  party  objects  to  produce  as  will  sufflciently  Identify  them:  ratio: 
V.  Batten,  i  Q.  B.  D.  85;  Bewkke  v.  Oraham.  7  Q.  B.  D  400;  Titglor 
V.  Oliver.  45  L.  J.  Chy.  774;  Mayor  of  Bristol  v.  Cox.  26  Ch.  D  678 
.1  list  may  be  given  setting  them  out  In  the  same  way  as  the  docu 
ments  which  the  party  does  not  object  to  produce:  see  Hamelyn  v, 
Whgte.  6  P.  R.  143;  Hoffman  v.  Crerar,  17  P.  R.  404;  Fraaer  v.  ffom,' 
Ina.  Co..  6  P   R.  45. 

It  Is  obvious  that  a  minute  specification  of  the  documents  In  the 
allldavit  might  often  defeat  the  claim  of  privilege. 

The  following  descriptions  have  therefore  been  held  sulBcienf  ".4 
correspondence  between  the  plaintiff  and  his  predecessors  In  title  on 
the  oiie  hand,  and  their  respective  solicitors  from  time  to  time  on  th- 
other  :  ifmet  v.  Morgan,  L.  R,  8  Chy.  361.  "Certain  documents, 
letters,  and  corrt.  pondf nee,  which  have  passed  between  my  legal  ad- 
visers and  myself,  and  certain  instructions  to,  and  opinions  of  counsel 
which  are  numbered  50-76  Inclusive  and  are  tied  up  In  a  bundle 
marked  with  the  letter  A  and  Initialed  by  me":  Taylor  v.  Baltn. 
■;T7i  ^°':r*"  '■  ^''«""-''»'  15  App.  Caa,  SOa:  Budden  v.  W«lti,.o». 
,  ;  ;  ^'  ?  ■  *'  ■"  '^-  ''-"■  "Bundles  of  letters"  is  not  a  suU- 
ilent  description  of  correspondenc":  Hamilton  v.  .Vo(I  L.  R  16  Eq. 
L  ..5""  I'""'  ""'  ""^  ■"  described  with  suOclent  description  to 
Identify  them:  Walker  v.  Poolc,  51  L.  J.  Chy.  840.  Too  prolLi  and 
voluminous  an  affldavit  may  be  ordered  to  be  taken  off  tho  flies:  It. 
w.  N.  1882,  136;  or  the  party  ailng  It  may  be  ordered  to  pay  the  costs 
of  It:  Hill  y.  Harl.Davil.  26  Ch.  n.  47l>. 

It  is  not  eufflclent  to  mention  bundles  containing  a  large  number  o( 
ilocume.itB.   among   which   the   deponent   thinks   one  or  two  may  lii- 
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material ;  an  affidavit  ao-  framed  may  be  ordered  to  be  taken  off  tbe  Bnla  94S. 

flies:  Bolton  v.  liatal  Land  (£  Col.  Co.,  83  L.  T.  Jour.  203;  W.  N.  1887. 

143. 

Reterence  generally  to  letters,  etc.,  as  filed  In  Court  on  certain 
Bpecifled  applications,  was  held  sufficient,  without  scheduling  the  par- 
ticulars: Lyon  V.  Mi^Kay,  10  P.  R.  557. 

The  affidavit  must  also  (see  par.  3)  assign  a  reason  for  object- 
ing to  produce  the  documents,  and  verify  the  facts  upon  which  the 
claim  to  protection  Is  based:  Bromley  v.  Oraham,  11  P.  R.  451;  Oard- 
ner  v.  Irwin.  4  Ex.  D.  49;  Webb  v.  East,  5  Ex.  D.  108;  Robertt  v. 
Oppenheim,  26  Ch.  D.  724.  It  has  been  held  sufficient  to  swear  to  the 
best  of  the  defendant's  knowledge  and  belief:  Minet  v.  Jilorgan,  supra. 
p.  810,  but  see  Manby  v.  Brwivke,  8  DeG.  M.  &  G.  476.  It  is  insufficient 
to  swear  generally  that  tbe  document*  are  privileged:  Gardner  v.  Incin, 
4  Ex.  D.  49. 

Where  an  affidavit  of  documents  bad  been  filed,  setting  out  tbe 
number  and  the  dates,  but  not  the  parties,  to  title  deeds,  it  was  held 
that  as  the  deeds  were  privileged,  the  Court  would  not  order  the 
names  of  the  parties  to  the  deeds  to  be  set  out:  Taylor  v.  Oliver.  45 
L.  J.  Chy.  774 ;  34  L..  T.  802. 

Where  one  document  only  was  mentioned  as  "  a  certain  document," 
and  pos&essioi]  of  others  was  negatived,  the  statements  (1)  "I  object 
to  produce  the  said  document;  (2)  the  naming  or  productiou  of  the 
said  document  might  tend  to  criminate  me,  or  would  tend  to  bring 
a  criminal  prosecution  against  me  for  a  crime  of  which  I  am  in  fact 
iDnocent,  but  for  which  I  might  be  criminally  prosecuted."  were  held 
to  be  sufficient  to  "  specify  "  the  document  within  Rule  348,  and  to 
sute  a  claim  of  privilege,  though  no  Information  was  given  as  to  the 
date,  nature,  or  contents,  of  the  document:  Vanaickle  v.  Axon,  17  P.  R. 
535. 

Portions  of  books  produced,  containing  entries  not  relevant  to  the 
matters  in  qneation,  may  be  allowed  to  be  sealed  up:  Re  Pickering. 
25  Ch.  D.  247;  Heugh  v.  Qamtt,  W.  N.  1874,  229;  1875,  26;  Jones 
V.  Andrews,  57  L.  T.  843;  58  L.  T.  601;  or  where  books  are  In  use 
the  portions  not  relevant  need  not  be  actually  sealed  up,  but  may  be 
temporarily  covered  up  during  Inspection,  and,  where  required,  any 
necessary  affidavit  may  be  ordered  to  be  made  so  as  to  protect  the 
opposite  party  by  oath  against  the  possibility  of  a  relevant  portion 
being  covered  up:  Graham  v.  Sutton.  1897,  1  Ch.  761;  76  L.  T.  369. 

As  to  the  conclusiveness  of  the  afflda'-it:  see  infra,  p.  848. 

MotloB  for  better  Affidavit.— Where  a  claim  to  protection  from  Purther 
production  is  not  sufficiently  made  out  by  the  affidavit  on  produc-  JJ^^^'i"*' 
tion.  or  where,  by  admissions  of  the  party  who  made  the  affidavit,  it 
Is  made  out  that  other  documents  than  those '  produced  are  in  the 
pORsesslon  or  power  of  the  party,  the  course  is  to  require  a  further 
and  better  affidavit  to  be  made:  British  Assoc  of  Olass  BottJr  Mfrs.  v. 
Neitlefold.  191-',  1  K.  B.  369;  1912,  A.  G.  709;  106  L.  T.  5;  107  L.  T.  529. 
If  on  the  motion  it  appears  that  the  claim  to  protection  Is  not  auth- 
orized, or  sufficiently  made  out,  or  that  there  are  such  other  docn- 
wntfr.  an  order  will  be  made  directing  the  filing  of  a  btjtter  affidavit 
making  the  further  production  which  may  be  proper.  Where  one  mem- 
ber of  a  partnership  suing  in  tbe  firm  name  refuses  to  make  an  affi- 
davit of  documents:  see  Sial  v.  Kingston,  supra,  p.  846. 
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XULE8  OF  COURT. 

belter  ailldavit:  Jforri.  v.  Saw^rai.  13  Q.  B.  D.  287;  aojl,  > 
Creror,  17  P,  R.  404.  ""Hmw  x 

A  lecolKl  appllMtlon  for  a  better  affidavit  on  production  Is  lm„r„^, 

hI'",".".  i"'"""  "  T'""  ™  ""  •"'  application  to  the  ncm.pX 
tlon  of  th«  documenta  In  question,  the  aecond  motion  not  btlnr  ml 
upon  any  material  wblch  did  not  exl.t  at  the  time  of  the  flrst  moZ 
BougHton  v.  vltizen,  Jmurancc  Co.,  11  P.  R.  no. 

matloB  for  dlacovery  of  another  officer  of  the  corporation  tann„  T 
rN.'°9er'"^'"  ""  ""'"'"^   '""'""""'  '•  "-•-•^rra"* TrS  0 

ASdaTlt  on  Prodnetion,  rthn  Con.l«.iT,.-Whore  tbc  dor,, 
ments  are  properly  Identlfled  and  described,  and  the  ground  of  nro? 
tlon  sufficiently  aUted,  If  it  I.  a  valid  ground,  the  affldavut? 

i^,Lf  n"!^"!  "  1°  .'"'    "''"""'^   "'    «»-■"■"»■»,,    and     .rlvTe 
claimed:  BetiHeke  v,  Graham.  7  Q.  B.  D.  400;  Welsh  Sfram   ,,     ,. 
0«.t«»,  36  L.  T,  352;  B„,„«  v.  Youn,.  3l'w?^T76    To       T  a' 
FM  r«'°;.°'  ^  contradicted  iy  counter  affldavlta:  J«„,,  i    jii   ; 
Fideo  Oo.  CO.,  5  q.  B.  D.  656;  Lyon  v.  McJTaj,,  10  P.  R   s.-i?-  sefa ta 
bTioT™*^  «™««ri,  CO..  29  Ch.  D.  307;  .V,cf.o«  v.  ,V«„  ,7, 

ThA  «  ;     '^'-  '^"-  ''"■  «"'»""•  V.  Crerar.  17  P.  R.  4oc  but 

party  has  misconceived  the  effect  of  the  documents,  and  may  mm. 
fore  disregard    or  refuse  to  act  upon  his  affidavit:  .Iffor  ™.o„", 

R.  39;  Fr»nlfcc„,fci„  v.  Gavin,.  H.  c.  C.  Co..  1897,  2  Q.  B  62  ,Cm 
^m  "fl't'  '*'■'  ^  "•  '■'"•  ='  t-  •'•  3»2.  where  i.  ^  held  that  „^ 
onlv?,?  ,1,  i  f""""  °°'  '°  ^  Privileged  as  claimed,  by  relating 
only  to  the  partys  o»n  case,  anothi.-  document  la  no.  on  that  ground 
to  be  oni^^^  ,  ^^  Inspected);  or  If  from  the  affld  .  It  Itself:  Jo»,. 
y.   BOBtB  v„ico  Om  Co..  «pro;  Wagilage  v.  Xndrr.un,  39  I,.  T.  3.1;: 

l^n?.,  ,"  "S  "  "^''"  ""*  '"*  "  ""«  omitted),  or  from  the  doco 
ments  referred  to.  or  an  admission  In  the  pleading  of  the  jmrty:  «a,r 

"     ,,  1?,  ■  ''■  ■*■  *  ^^^-  ">"■  '""•■  i""^  Co-  Of  aartri,,,,  V.  Umt.,. 
T'J  r-  "'•  ^'  "^  ■^^  "''■  ■""•"  "■  "<»"<■  ^""o  (las  ro,.  ,„pr.: 

Smerf/cj/  V.  flri(„A  ..l„,.ri,„  ,us.  Co..  IS  P.  R.  92;  or  other  d,Ki.inents 
affording  reasonable  suspicion  that  the  affidavit  Is  not  sufficient:  sw 
Lvell  v.  Kennedy.  27  Ch,  D.  1  (such  aa  evidence  given  at  a  former  tri,il 
of  the  case:  Hoilej,  v,  Conoda  Atlonlic  Ry.  Co..  U  P.  R.  391,  or  In  hi. 
examination  In  the  cause:  see  Dobjon  v,  Bobjon.  7  P,  R  256:  or  the 
admlsBlon  of  his  wjlWior:  CumpbclJ  v,  JfcArtJiiir,  7  P.  H  4(1;  or  ol 
any  officer  of  a  company:  Pawton  v,  ifcrcdonlj  Bank.  11  P.  H.  IS. 
(«c<J  vide  8xoai4tand  v.  Oraud  Trunk  B,..  mpra).  the  Master,  or 
the  Judge.  Is  of  the  opinion  that  the  affidavit  Is  insulT.  lent  a  further 
affidavit  may  be  ordered.  See  also  Ro»  v.  Dabli»  railed  Tnr. 
"■iwa  Co..  8  L.  R.  Ir,  213;  Compagnic  Financiere  v.  Peruiim  Uuiino 
('".  11  Q,  B,  D,  5o:  Central  \rwji  l[,imit^.!i  v.  k'a.ntrrti  re?eera(?* 
'!o..  28  aol.  Jour.  390;  Bobimon  v.  Btulgetl.  W.  N.  18S4.  H:  28  Sol 
Jour.  4U;  Ponicll  v.  Wood.  1892.  P,  137;  but  when  the  affidavit  is 
positive  that  all  the  relavant  documents  have  been   set  out  in  the 
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urhednle  to  the  affldavlt,  a  further  affidavit  will  not  be  ordered:  Hull  Rnit  34R. 
V.  Brener,  17  C.  L.  T.  (Occ.  N.)  132;  and  see  Swaialand  v.  Orand  Trunk 

lly..  lupra,  p.  848. 

OroM-Ezaminatlon  am  Aflda«it.~In  England  cross-examination  crosi. 
upon  the  affidavit  was  not  allowed  In  Chancery,  nor  Is  It  under  the  Jud.  """in*- 
Alt:  see  Manbj/  v.  Meu>iikv,  8  DeG.  M.  A  G.  470;  Hall  v.  Truman  H.  .E  "°" 
Co..  29  Ch.  D.  307,  313;  \iihoU  v.  Wheeler,  17  Q.  B.  I).  101;  it  was 
allowed  under  the  Chancery  practice  In  Ontario:  see  Dobaon  v.  Dotiaon, 
T  P.  R.  2.16 ;  but  In  Frith  v.  Ryan,  10  P.  R.  235,  it  wiia  held  that  the  Chy! 
prartlce  was  not  continued  under  the  Jud.  Act;  C.  R.  r>12  was  therefore 
passed  in  1888  to  continue  the  Chancery  practice,  but  it  was  rescinded 
in  September,  1894,  by  C.  R.  1337  to  pievent  a  double  examination  of  a 
party,  one  upon  the  affidavit,  and  another  for  discovery.  The  prohibi- 
tion Is  In  effect  continued  in  Rule  227,  which  limits  the  right  to  cross- 
examine  on  affidavits,  to  those  "  to  be  used  on  any  motion,  or  at  a  trial. 
or  on  a  reference."  It  would,  however,  seem  that  now,  upon  the  usual 
examination  for  discovery,  examination  may  take  place  in  respect  to 
the  documents  produced,  as  well  as  in  regard  to  any  other  relevant  mat- 
ters: see  Drvden  v.  Smith,  17  P.  R.  at  pp.  604,  505;  McMahon  v.  Railway 
Passcnaert  Asace.  Co.,  26  O.  L.  R,  430;  Lavery  v.  Wolfe,  10  P.  R.  488; 
DoUon  V.  Dobton.  aupra;  and  admissions  bo  obtained  impeaching  the 
correctness  of  the  affidavit  may,  it  would  seem,  be  used  as»the  founda- 
tion of  a  motion  for  a  better  affidavit;  and  see  Smedley  v.  British 
Am.  Aaaur.  Co.,  18  P.  R.  92.  It  Is  not  permissible,  however,  to  the 
opposite  party  to  obtain  a  cross-examinatljn  of  the  deponent,  by  the 
Indirect  means  of  examining  him  as  a  witness  under  Rule  228,  for  the 
purpose  of  using  bis  evidence  upon  a  motion  for  a  better  affidavit  on 
production:  Dryden  v.  Smith,  17  P.  R.  500;  nor.  on  an  examination  for 
discovery,  to  cross-examine  on  the  affidavit  on  production  of  docu- 
ments: Standard  v.  Seybold,  Dlvl.  Ct..  6  Oct.,  1902;  and  see  39  C.  L.. 
J.  772;  and  see  Swaialaitd  v.  Orand  Trunk  Ry.,  supra,  p.  S48. 

iHSpee^oa  by  a  Jvdce  of  Dociun«Bts  elainted  to  be  PrlTlleg«d.  Inspection. 
—It  seems.  In  England,  to  have  been  a  not  uncommon  practice,  on 
applications  respecting  discovery,  to  show  the  documents  upon  which 
a  question  of  privilege  arises  to  the  Judge;  and  where  by  colisent,  the 
documents  are  so  shown  to  the  Judge,  and  his  decision  thereupon 
taken,  no  appeal  lies  from  his  order:  Bustroa  v.  White,  I  Q.  B.  D.  427; 
see  also  Macdonald  v.  Norwich  Union  F.  Jns.  Co.,  10  P.  R.  505;  but 
whether  this  course  is  right  was  doubted:  see  Re  Uolloway,  12  P,  D.  167. 
169:  It  Is  now.  however,  authorized  by  an  express  English  Rule,  0.  31. 
r.  19ff  (2).  Under  the  Ontario  practice  this  course  would  not  seem  to 
be  authorized. 

lajvnetton  to  ReatralM  iu«  of  PrlTilefced  D«ovmenta. — Where  Restraining 
the  opposite  party  has  by  any  improper  means  obtained  possession  of  pHvUefted 
privileged  documents,  his  use  of  the  san^e,  or  of  copies  thereof,  may  be  documents, 
restrained  by  Injunction:   Aahhurton  v.  y^pe,  1913,  2  Ch.  469:  109  L. 
T,  381. 

Ia*9eetioB  by  tk«  Party. — As  soon  as  documents  are  produced, 
the  (Opposite  party,  at  whose  instance  the  production  is  ordered.  Is 
entitled  to  inspect  them:  see  Rtile  34S.  and  note.  pp.  828-9:  but  where 
'here  is  Bome  preliminary  question  of  law  or  fact  to  be  determined. 
on  special  application,  the  right  of  inspection  may  be  postponed  until 
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sntes».        after  the  determlniUon  ot  auch  queatlon:  iee  Kiiln  12a   352  .,,.  „ 
Curleret  v.  Land  Security  Co.,  70  L.  T.  323;  42  W.  H.  104I  7  a  15  ' 

Com.  Oojta.— Aa  to  tbe  coata  of  aeveral  aucc-'ilve  affldavlu  on  rrodnr 

tlon  by  the  aame  party:  aee  BaUwin  v.  Qitinn.  16  P.  R  248  whm 
only  the  arat  alSdavlt.  and  the  eitra  folioa  of  anbwqiient  aidaw. 
were  allowed. 

349.  The  Court  may  at  any  time  order  production  and 
inspection  of  documents  generally  or  of  any  particular 
document  in  the  possession  of  any  party.    C.R.  463. 

See  Eng.  (1883)  R.  3S6.  Thia  RuJc  enablca  the  Court  or  Judge  10 
order  produrtlon  at  any  time:  and  this  Jurisdiction  of  the  Court  m, 
be  enerclaed  by  a  Judge,  or  Judicial  oBlcer,  In  Chambers:  sec  Kvlr,  »«• 
(4),  208,  209.  Kule  348  enables  either  party,  after  the  d.fenrV t 
delivered,  to  give  a  notice  for  this  purpose. 

C.  H  463  eipreaaly  provided  that  the  parly  might  be  regulred  10 
produce     upon  oath  ";  hut  thIa  Rule  la  silent  on  that  point. 

The  right  to  discovery  of  documents  Is  not  enlarged  by  The  JMka 
lure  Art  and  where  a  bill  of  discovery  would  not  formerly  He  dl. 
covery  of  documents  cannot  now  be  had,  e.g..  In  an  action  to  rreov.r 
statutory  penalties:  aee  JunniBlw  v.  Williamson,  and  other  cases  li 
the  note  preceding  Rule  327. 

.,.  ^^"f"' '■'  »"?  »■"*  ^»«.  "  notlee  haa  been  nerved  uoder  H.le  3(S 
the  defendant  Is  not  bound  to  file  an  affidavit,  and  claim  privilege  but 
may  have  the  notice  set  aside:  aee  Johruton  v  onjon  tf  Pm,  Ei- 
i-hange,  C  O.  L.  R.  49. 

The  present  Rute  will  only  be  applicable,  where  the  ordinary  pm 
(fdure  for  obtaining  production  under  Rule  348  will  not  meet  He 
Justice  of  the  case. 

Evidence  win  not  be  entered  Into  on  a  motion  under  this  flair  bui 
the  Court  will  form  Us  conclusions  upon  the  pleadings.  If  any  or  upon 
any  proceedings  already  taken:  Dowtiing  v.  Falmovlh,  37  Ch.  D.  2,u 

As  a  general  rule,  production  should  not  be  ordered  In  favour  ol  a 
party  before  he  pleads,  unless  the  Court  or  Judge  Is  satisfied  tkai 
discovery  ot  documents  Is  necessary  to  enable  him  to  frame  his  plead 
Ing:  Artliur  v.  Runniani.  18  P.  R.  206. 

'umZt.    ,     ^'^^V  ""^  '"■*'^'"  ""'"^  l'™<'>'«">'>  by  defendant  was  ordered,  be 
,.j^  fore  defence,  where  the  plaintiff  had  been  awarded  an  injunction  re 

straining  the  sale  of  chattels,  and  had  been  put  on  terms  to  go  do.n 
to  trial  at  such  a  time,  that  it  was  probable  tiat  the  case  would  b. 
tried,  before  production  could  be  obtained  In  the  ordinary  way:  Cooli 
V.  Coo(».  3  C.  L.  T.  314.  So  production  of  a  document  was  ordered 
to  enable  defendant  to  frame  his  defence:  ffcndcrjon  v.  Onderwritins 
.(  Agrnry  As,octatwn.  ISSll,  1  Q.  B.  537;  so  also  before  statement  ot 
claim,  to  enable  it  to  be  framed:  Jfoclcon  v.  Barhrr.  ctr..  i:!  I>.  R.  .'li" 
80,  under  a  similar  Irish  Rule,  where  discovery  was  reiiulred  by 
defendants  to  ascertain  what  damages  the  plaintiff  had  sustained,  »llb 
a  View  to  payment  of  money  into  Court:  UcGaw  v.  ^cmarmid.  l« .". 
H  Ir.  376.  See  also  Jourdain  v.  PolMer,  L.  R.  1  Ei.  102;  Re  Sutclitr. 
SOU  J.  Chy,  674;  29  W.  R.  732;  17  C.  L.  J.  367;  Whvle  v.  Ahrem.  !' 
Ch.  n.  717. 
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DocuiMiitii  taken  out  of  the  plalatff'i  possession  by  the  defendant.  ] 
on  leaving   the   plaintiff's   employment,   und    to   recover   which    the 
action  was  brought,  were,  on  an  Interlocutory  application,  ordered  to 
be  delivered  up  to  the  plaintiff:  WMtwham  v.  ifoH,  73  L.  T.  57. 

■'  Doewmsata." — Under   this   term    "  photographs  " 
yos  v.  aieeman,  17  P.  R.  492. 
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CoflsB.— The  right  of  inspection  Includes  the  right  to  have  or  take  Copies, 
i-dplee:  see  Pratt  v,  Pratt,  30  W.  R.  837;  47  L.  T.  249;  Mutter  v. 
Hattern,  3S  Ch.  D.  92;  and  the  Court  baa  Jurisdiction  to  order  that 
the  opposite  party  be  at  liberty  to  take  copies  by  means  of  pboto- 
graphb  of  the  documents,  proper  safeguards  being  ado'pted  to  secure 
tbe  preservation  of  the  originals  from  injury,  or  loss:  Leuris  v.  Londi-a- 
borough,  1893,  2  Q.  B.  191;   69  L.  T.  353. 

Tbe  Rule  only  applies  to  production  by  iMutles  to  an  action  or 
proceeding.  It  does  not  apply  to  third  persons,  as  to  whom:  see  Rules 
219,  350. 

350.  When  a  document  is  in  possession  of  a  person  not  Document 
a  party  to  the  action  and  the  production  of  such  docu- o"fEe"on»°" 
ment  at  a  trial  might  be  compelled,  the  Court  may  at  the  ""*  ***"'" 
instance  of  any  party,  on  notice  to  such  person  and  to 
the  opposite  party,  direct  the  production  and  inspection 
thereof,  and  may  give  directions  respecting  the  prepara- 
tion of  a  certified  copy  which  may  be  used  for  all  pur- 
poses in  lieu  of  the  original.    New. 

In  order  to  get  production  before  trial  of  a  document  In  the  poa- 
i^ulon  of  some  third  person,  not  a  party  to  tbe  action,  two  courses 
appear  to  be  open,  either  an  application  may  be  made  to  examine  the 
person  bavlng  the  document  as  a  witness  under  Rule  229  and,  if 
ordered,  he  might  be  served  with  a  subpcena  duces  tecum  under  which 
he  might  be  required  to  produce  the  document  in  bis  possession. 
Sach  an  application  under  Rule  229  would  probably  be  entertained  on 
notice  to  tbe  opposite  party,  but  without  notice  to  the  witness;  or,  an 
application  may  be  made  under  this  Rule  on  notice  to  the  opposite 
party,  and  alEro  to  the  witness  himself.  If  tbe  application  were  granted 
tbe  witness  could  probably  be  required  to  attend  and  produce  under 
the  order  without  service  of  a  subpoena  as  required  by  Rule  345  (2) ; 
but  he  would  have  to  be  paid  tbe  usual  witness  fees. 

351. — (1)  A  party  shall  be  entitled  to  obtain  the  pro-  Notice  to 
iluction,  for  inspection,  of  any  document  referred  to  in  SSHfent* 
ihe  pleadings  or  affidavits  of  the  opposite  party,  by  io'pi"!!  *" 
s,'iviug  notice  to  his  solicitor,  and  shall  be  entitled  to  take  l^d^'u. 
copies  of  such  documents  when  so  produced    for    in- 
spection. 

{-)  The  party  to  whom  such  notice  is  given,  shall  Notice tu 
fortiiwith  deliver  to  the  party  giving  the  same,  a  notice  "'^"^ 
stating  a  time  within  two  davs  from  the  delivery  thereof. 
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at  wliioh  the  dwument  may  be  inspected  at  the  ofRce  nt 
his  solicitor,  and  shall  at  the  time  named  produoo  tl«. 
document  for  inspection.    C.K.  469  and  470. 

See  Em.  (1883)  RR.  367,  351.  3S>. 

C.  R.  469  provided,  th«t  If  doeuments  were  not  produced  u  n 
Quired,  the  party  making  default  ahould  not  be  at  liberty  to  use  ib. 
doeument«  In  evidence,  unlew  he  aaUiSed  the  Court  that  he  haj  „„' 
auffldent  cauae  for  not  producing  them. 

The  present  Ruin  render  a  party  liable  to  have  hl»  action  dl, 
mined,  or  hia  defence  Btrnck  out,  la  case  he  falls  to  romiiiv  ,itii  u, 
notice:  dee  Rale  S63.  '  ' 

See  notCB  to  Kule  348. 

In  Wriiiler  v.  Whiwall,  IB  Ch.  D.  121,  remarks  wore  made  bv 
Denman,  J.,  to  the  effect  that  "aufllclent  cauae"  for  not  romplyint 
with  a  notice  by  defendant  under  thia  Ruir  would  be.  that  tliF  Mm. 
had  not  yet  been  delivered.  This  dictum  was  not  approvMi  in 
OulKcr  V.  Ueatty.  23  Ch.  D.  42,  where  It  was  held  that  a  dofpiidaii 
was,  primd  /oHf,  entitled  at  once  to  Inspect  a  document  referred  lu 
In  tb«  pleadings,  and  the  burden  of  ahowing  cause  Is  on  tlie  pirtj 
from  whom  Inspection  Is  demanded;  also  that  the  Rule  applies  not 
only  between  the  plaintiff  and  a  defendant,  but  also  between  » 
defendants.  There  Llndley,  L.J.,  said:  "There  la  a  material  dl' 
tlnctlon  between  ordinary  dlacovery,  and  discovery  of  docameoB 
referred  to  In  the  pleadings  or  alUdavltB."  And  Jcssel,  M.H..  said 
■'  The  defendant  may  say,  '  Your  caae  depends  partly  on  a  set  of 
documents  which  yon  have  set  out  Incorrectly,  I  wish  to  see  them 
It  may  be  that  I  have  made  admlaalona  which  will  put  me  out  ol 
Court.  I  wish  to  see  the  documents  to  know  whether  I  have  mad- 
such  admissions,  and  It  Is  Important  for  me  to  sec  th.,„  before  I 
put  In  my  defence.'  It  is  reason  enough  why  the  defendant  should  1» 
allowed  to  see  them  that  the  plaintiff  has  made  them  part  of  ib 
ittatement  of  claim";  and  see  Diamond  Match  Co.  v.  Hiiickribun: 
Lumber  Co.,  1  O.  L.  R,  577. 

Where  a  document  Is  referred  to  In  an  affidavit,  of  which  a  copy 
Is  served  to  be  read  In  answer  to  a  motion,  the  opposite  party  i» 
entitled  to  call  for  the  production  of  the  document,  even  though  the 
affidavit  Is  not  filed:  Ke  tenner,  1897,  1  Q.  B.  667;  76  L.  T.  376. 

The  documents  need  not  be  particularly  Indeo'iflid.  or  referred  to: 
but  If  more  compendiously  described  by  general  words,  they  fall 
within  this  Bulc.  and  inspection  may  be  ordered:  Smith  v.  Barn!. 
48  L.  T.  869.  A  letter  referred  to  In  particulars  of  plalntllf's  claim 
la  a  document  within  the  «iilf:  Com  v.  fitzgerald,  W.  N.  1881. 18. 

The  reference  In  a  pleading,  etc.,  to  a  document  In  respect  of  which 
privilege  might  otherv  I  ■  he  claimed  doea  not  render  It  liable  to 
Inspection  under  this  Itule,  but  If  production  is  refused  It  cannot  bf 
used  In  evidence:  Roberts  \.  Oppenheim.  26  Ch.  D.  724;  see  also 
Mayor  of  Bristol  v.  Cox.  26  Ch.  D.  678;  Letlie  v.  Coir.  .10  Sol.  Jour. 
76,  and  Orcctt  v.  A.mey.  2  Chy.  Ch.  138. 

Inspection  of  a  foreign  judgment  was  refutted,  lu  an  action  on  - 
judgment  brought  under  the  old  procedure:  Matthias  v.  Delajcho.  1 
Charl.  Ca,  (Court)  123.  Inspection  of  a  mortgage  deed  was  refused 
to  a  defendant,  who  wished  to  And  from  It  the  amount,  la  order  to 


NOTICE  TO  PRODUCE  IWCUMENTS.  853 

redeem,  the  plaintiff  undertaklnc  to  rive  la  a  week  a  sUtement  of  laii  an 
prlBcipal,  itttereat.  and  amount  of  coatfc,  and  of  the  particular!  of  all 
other  lutwequent  incunibranceii:  Anon..  2  Charl.  Cli.  Ca.  61;  W.  N. 
187t>,  23;  but  we  c-on(ra  £*mmcni  v.  iliddlcmita,  s  P.  U.  320  Id 
Lake  v.  Poohy.  W.  N.  1876.  54,  an  action  for  breach  of  covenant  In 
a  leBM,  the  defendant  had  made  an  asttlsnmcnt  of  one  undivided 
moiety  of  leasehold  property,  conslttinf  of  land,  brewery  and  fixtures; 
the  plaintiff  havlnc  applied  for  an  order  for  loapectlon  of  documents. 
and  the  defendant  having  objected  that  the  documenu  related  •olely 
to  bis  own  tiUe,  Archibald,  J.,  made  the  order,  because  it  was  a  cas*- 
of  an  undivided  moiety,  the  Interest  In  which  could  only  be  realized 
by  the  usufruct  of  the  whole  property. 

As  to  inspection  of  a  company's  books  by  a  shareholder:  boo  Rc 
Cndit  Co.,  n  Ch.  D.  256. 

Form  of  llotieo.— The  form  of  notice  need  only  be  In  language  Pom.  of 
■ubstantially  according  to  Form  31;    H.  *  U  Forms,  No.  527;   Rule  ""*'" 
"72,  but  the  procedure  must  be  according  to  Rule  351   In  order  to 
entitle  to  Inspection  of  the  documents;  a  notice  to  produce  for  inspec- 
tion on  the  following  morning,  was  held  to  be  not  authorized,  and 
did  not  confer  any  right  to  Inspect:  Re  Credit  Co.,  11  Ch.  D,  256. 

Rotle*  to  Frodnee  at  the  Trial.— The  form  tff  the  usual  notice  Notice  to 
to  produce  documenta  at  the  trial  1b  No.  Sfi;  H.  ft  L.  Forms,  No  685        produe* 

'       "       ■'  **■'■'■ 
As  to  the  effect  of  not  giving  a  proper  notice  to  produce  at  the 

trial;  see  Supp  v.  Braf/.  51  L.  T.  194;  54  L.  J.  Chy.  132;  where  partil 
evidence  was  not  allowed  to  he  given  of  a  document  In  respect  of 
which  a  proper  notice  to  produce  had  not  been  given. 

Coyios.— In  a  proper  caae  the  Court  may  authorize  a  party   to  copiei. 
make  photographs  of  the  documents  produced  by  the  opposite  party, 
due  precautions  being  taken  to  provide  for  the  safety  of  the  docu- 
ments: LcuHa  V.  Lotideaborough,  1893,  2  Q.  B.  191;  69  L.  T.  353, 

EaUbitfc— Irrespective  of  any  question  as  to  discovery,  property,  E^hibiu 
or  privilege.  It  a  document  is  made  an  exhibit  to  an  affidavit,  any 
person  who  has  the  right  to  inspect  and  take  copies  of  the  affidavit, 
has  a  similar  right  as  to  the  exhibit:  Re  HinchcUffe,  1895.  1  Ch.  117. 

PrlTlIeKe.— The  same  rules  that  govern  the  right  to  production  of  I'rivUejtP 
documents  for  discovery,  are  generally  applicable  where  Inspection  is  ju""t'i^n*" 
wught:  see  Clego  v.  Edmotiaon,  22  Beav.  125,  and  notes  to  Rule  34.S: 
and  so  (except  in  the  case  of  exhibits),  there  Is  no  right  to  Inspection 
of  documents  as  to  which  there  is  no  right  to  discovery;  Crntral 
Vncs  V.  Eastern  Tel.  Co.,  28  Sol.  Jour.  390;  see  53  L.  J.  Q.  B. 
236;  but  where  a  document  Is  referred  to  In  a  party's  pleading  It  Is 
subject  to  production  by  him:  QiUlter  v.  ReatUy,  23  Ch.  D.  49.  50; 
DUmond  Match  Co.  v.  Ilaivkcsbary  Lumber  Co.,  1  O.  L.  R.  577. 

This  Rule  only  applies  In  the  case  of  documents  mentioned  In 
pleadings,  or  affidavit!;,  of  the  opposite  party,  other  than  affidavits  or. 
production. 

"^he  eourse  to  ubtaln  iiisptxti;;!!  of  documents  produced  under  an 
affidavit  on  production  will  be  found  In  the  notes  to  Rule  348,  p.  828 
ft  sen. 

Tnder  c.  R.  471,  If  the  party  served  with  the  notice  omitted  to  order  tor 
give  notice  of  the  time  for  Inspection,  or  omitted  or  objected  to  give  {."S^filJit 
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notion  for 
Iniprctlon. 


Whan 
Inapoetion 
objMted  to. 


InopFctj 
of  doeu- 
monu. 


iMpectton.  tbe  p»rtr  inUlat  It  mlfht  appir  to  *  Judge  ot  tba  Hlib 
Court  tor  u  ord.r  tor  Inipectlon.  but  tbli  Uule  bu  not  been  cootlmei 
The  preM^nt  Kulci  provide  for  attacbmenl.  or  for  dlimlnal  ot  ih. 
action,  or  striking  out  of  tbe  defence,  u  a  pennllsr  for  noncomolUrir, 
witb  tho  notice:  lee  Rule  3S3.  '"I'liann 

M«tiaB  f*T  Imepae«l«B — But  aiaumlni  that  a  motion  for  lmv<^ 
lion  mar  "till  bi  made,  innWe,  Ike  Maater  In  Cbafflben.  |j)cal  Judic 
and  Local  Makers  would  have  ]urUdlctlon  to  entertain  II:  ««  Ktir, 
207  HI,  SOS.  209.  Where  an  application  la  made  under  C  R  47t  ibi 
Court  might  order  Inipecllon  of  the  document  Indicated  In  the  ««. 
davit,  notwllhelandlng  that  the  other  party  might  have  made  an  affl 
davit  on  production  omitting  to  dlscloao  tbe  document,  and  concludlM 
with  tbe  Uisal  general  averment  aa  to  having  no  other  documents 
Hlcil.mon  V,  Walpolc,  24  Q.  B.  D.  537:  but  see  8.  C,  In  appeal,  lb.  K( 

Inspection  might  be  ordered  at  any  convenient  place:  see  Prntnit 
V.  C:olc»e»(cr,  48  U  T.  35S:  W.  N.  1883,  114,  and  note,  ..pro,  pp.  J2M 

In  an  action  tor  breach  of  promise.  Judgment  wont  by  default,  and 
the  question  of  damages  was  referred  to  the  Master.  The  plalnUI 
claimed  a  right  to  Inspect  and  Uke  copies  of  bis  letters  to  the  deten 
dant.  as  being  material  to  the  question  of  damages.  It  was  held  that 
tho  matter  was  one  for  the  dIscraUonary  Jurisdiction  ot  the  Court  or 
a  Judge,  and  tnapectlon  was  refused  on  the  ground  that  It  would 
Increase  tbe  costs.  The  Court  of  Appeal  declined  to  review  the  d«l 
slon:  Laddi  v.  Walthew,  32  W.  R.  1000. 

A  party  has  the  right  to  Inspect  documents  the  common  property 
of  both  parties:  BroKn  v.  lAelt,  16  Q.  B.  D.  229. 

362.  If  the  party  from  whom  discovery  of  any  kind  or 
inspection  is  sought  objects  to  the  same,  or  anv  part 
thereof,  the  Court,  if  satisfied  that  the  right  to  the  dis 
covery  or  inspection  sought  depends  on  the  dctermiua 
tion  of  any  issue  or  question  in  dispute  in  the  action,  or 
that  for  any  other  reason  it  is  desirable  that  any  issuu 
or  question  in  dispute  should  be  determined  before  de 
ciding  upon  the  right  to  the  discovery  or  inspection,  may 
order  that  such  issue  or  question  be  determined  first,  and 
reserve  the  question  as  to  the  discovery  or  inspection. 
C.B.  472. 

See  Eng.  (1883)  R.  362. 

The  right  to  the  discovery  or  Inspection  of  documents  may  depend, 
for  example,  on  a  disputed  allegation  of  partnership:  Lyon  \:  Twrddelt 
13  Ch.  D.  375;  or  on  whether  an  alteration  In  a  will,  upon  which  tit 
rights  of  the  parties  depend,  was  validly  made:  Hl*rs(  v.  Barber.  I" 
P.  R.  467;  or  on  the  validity  of  a  patent:  Dickenon  v.  SaddiUc  IT 
F.  R.  E86;  or  whether  the  defendant  was  acting  as  a  trustee:  BC'klJ 
V.  Ryckman,  .'i  O.  L.  R.  670:  and.  In  such  ca-sps.  the  Court,  or  a  Jiidgp 
may  order  that  duration  to  be  determined  Bret,  reserving  the  Quf 
tlon  as  to  discovery  on  Inspection. 

A  plaintiff  partner  Is  entitled  to  Inspect  the  partnership  boolts  by 
his  agent,  where  there  Is  no  reasonable  objection  to  the  agent  »o 
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wpomtnl.  W4  the  wnt  ui>d<rt.k«  not  to  u»  .ny  InforniMlon  UB.1.U1. 
obtained  Hoept  for  the  purpoie  ot  conDdenUally  ndvliinx  hli  orln. 
clml:  Bevan  ».  W~tb.  1901,  J  Ch.  69, 

In  »n  irtlon  for  in  account  of  prollta  made  by  the  defendant!  as  p,in,ip.i 
lb«  plalnima  acenti.  tba  defendant!  denylni  tbe  agency  the  Court  •"''•«•"'• 
declined,  until  after  tbat  queatlon  ibould  be  tried,  to  order  production 
of  tbe  Invoice,  of  (ooda  aold  by  third  pernoua  to  tbe  defendant!  and 
re«ld  by  the  defendanta  to  the  plalntlffa,  the  defendann  having 
•worn  that  thoaa  Invoices  bad  notblnf  to  do  with  tb.  point  at  liaue 
and  that  tht  dlaclosure  would  b«  Injurious  to  th<  defendanta  If  the 
plalntlla  failed:  Verminck  v.  BiwarOt,  28  W.  H.  189. 

In  Re  Leioh,  HotcMUc  v.  Leiglt.  (  ch.  D.  2;c,  where  an  executrix 
dliputed  a  horse  dealer's  account,  and  the  dispute  was  whether  or 
not  certain  hones  were  sold  on  commission,  tbe  Court  refused  to 
order  the  horse  dealer  to  disclose  the  prices,  aa  being  Immaterial  until 
It  bid  been  decided  that  the  horses  were  sold  "n  commission.  The 
Question  of  liability  must  be  one  which  Is  severabie  from  tbe  question 
of  damages:  see  Ellcin  v.  Clarke,  21  W.  H.  447. 

In  a  "ult  by  M  alleged  next  of  kin  to  an  Intestate,  against  the  n,.,  .<  i,i„ 
wlldtor  to  the  Treasury,  to  whom  administration  bad  been  grunted. 
It  was  held  tbat  the  defendant  was  not  bound  to  make  an  affldavlt  of 
documents  relating  to  the  estate,  until  a  prima  lade  case  had  been 
made  by  the  plalntllt  that  he  waa  next  of  kin:  Line  v  Ofruu  I  R 
1«  Eg.  552. 

A  person  who  had  acted  as  the  foreman  of  a  manufacturers  busl-  ,uco«„, 
ness,  Died  a  bill  against  tbe  manufacturer,  alleging  tbat  tbe  plaintiff 
was  to  have  a  weekly  salary,  and  one-sixth  of  the  profits  of  the 
bUBlness,  and  praying  an  account,  and  payment  of  one-sixth  of  the 
pronta  of  the  business  to  bim  accordingly.  Tbe  defendant  by  his 
amwer  admitted  a  right  to  a  weekly  salary,  and  to  one-twelfth  ot 
the  proflu  ot  the  business,  coupled,  however,  with  an  agreement  on 
the  part  ot  the  plaintiff,  that  the  latter  should  take  the  statement* 
ot  the  defendant  as  to  the  pro6ts  to  be  true,  and  should  not  ask  tor 
M  account  or  question  the  business  transactions,  or  be  entitled  to 
eismlne  or  tnveatlgate  the  business  books;  it  waa  held  that  he  was 
not  compellable  to  produce  them  befurc  the  hearing,  their  production 
not  being  relevant  to  the  Issue  whether  or  not  the  plalntllt  was  entitled 
to  a  decree  for  an  account:  Turney  v.  Bayley,  4  DeO.  J.  A  9.  332, 

See  also  Parker  v.  Well.,  18  Ch.  D.  447:  IV  ,01!  v.  flolicin  Bank.  31 
t»  T.  2B,"i;  and  other  cases  In  notes  to  Hule  348,  p.  837;  also  Jolini  v. 
Janea.  13  Ch.  n.  370;  Kngliah  v.  Toltlc,  1  Q.  B.  D.  141;  De  Varteret  v 
ioiKi  Security  Co.,  70  L.  T,  ;t;::'.;  42  W.  R.  104;  7  R.  16. 

In  England  a  Judgf  may  inspect  a  document  whose  produotlon  is 
In  dispute  and  determine  from  such  inspection  whether  or  not  It  sbali 
lie  produced:  Ord.  31,  r.  19  a:  Birmingham  <C  M.  M.  Omnibus  Co.  v 
London  rf  N.  W.  Ry..  109  L.  T.  64;  but  there  Is  no  such  provision  in 
these  Rules. 

It  was  held  under  this  Bulc.  that  where  a  question  on  examina- 
tion is  substantially  answered,  a  further  answer  ought  not  to  be 
reijalred  when  discovery  would  be  oppressive:  .VcOri'ooi-  v.  MvDrtnnU. 
n  p.  11.  386. 

353.  If  a  party  fails  to  comply  with  any  notice  or  '^™;;,„| 
order  for  production  or  inspection  of  documents,  he  shall  '"••"•"  °i 

l,„  i:„l.l„  1 ii_-i i____i      ,      11       1  ,..,,.„  .     .         noliCB   or 
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tiff,  to  have  his  action  disminiied,  and  if  a  <lcf..ti(lnnt  to 
have  Ins  defence,  if  any,  struck  out.    Service  „f  tin.  n, 
lice  of  motion  upon  the  solicitor  of  the  party  is  mil.., 
the  Court  otherwise  directs,  sufficient.    C.il.  47,t  li,,,!  474 

iM  Enr  (1183)  R.  563. 

8«  Ante  331  aod  Doles. 

ThI.  Rule  applln  In  cut  of  dltHibnllrnm  at  a  nolle.  i„  „r»i,,„ 
■1T»  und.r  «.lo  348.  but  po«IW,  not  to  .  notio,  .,rv  .J  ,  L,  m  . 
341:  •»  llrrf^hanli  Bunk  v   Plrrum.  8  H.  R.  123  " 

A  notice  tor  prodorllon.  or  Inip.vtlon.  nnd  not  !)•.  pfrwMllv  ,.„,. 
In  order  to  make  a  partr  dl.obenn»  It  liable  to  aiiaohmpr;  ,  V  « 
dent  to  .er».  It  on  hu  •ollcltor:  Huh-  351.  and  c.  R.  4;-  ,1'Z 
provided   Utal  an  order  for  production,   or  Inapectlon,  n,:..d  m  v 

Sf.7r. '  Tr' '."  °""" '°  '"■""■  ■"  •■'p"c»""n  for  .p  .,,.,,si  r 

but  Ibat  provlalon  la  not  continued  In  tbc.e  11,1,;.  and  It  may  b,  ,ha, 
m  tbe  absence  of  iucb  e>pre»  provHlon.  service  of  ibe  order  ra.i.t  b, 
penonal  In  order  to  found  proceedinn  for  an  attarbment. 

Service  of  a  notice  of  motion  to  commit  la  nnerall;  reoulrwt  to  it 
perional :  .ee  notes  to  Ktilc  146  l„,m;  Mann  v.  i^rri,,  M  I.  j  chy  »■," 

Raff  make,  an  exception  to  tbe  general  rule.  In  tbe  case,  menlloned 
Re  Harnittn.  Hnndrn  v.  Harnitrn.  11  P.  H.  :i.-,;  21  c.  I,.  J.  ;,i«. 
Two  clear  daya'  notice  seema  aufflclent:  Rule  215. 

h.  !f°iI.°H""  '?  """'"''"■  ''""•''  •>'  '"y  "i"  of  courae.  or  nrdor  m.de 
Z  i  ."  .  f^"'""*".  "  J'""<^l«l  o"»™r.  may  be  made  in  rh.m 
™.J:^IIV       .  °v"  '?,™""""  '"'•  >""■*  of  "r  ludraent  or  order 

v^  aar,-,  15  p.  R.  239.  331;  Robert,  v.  Doiwron.  21  Ont  53.-,-  flfrr,  v 
Dononoii.  21  Ont.  App.  14;  and  notes  to  Rale  331. 

A  motion  to  commit,  wben  made  In  Chambera,  must  be  made  betor, 

a  Jud»e:    tbe  Master  In  Cbambera.  or  Local  Maater.  has  no  Jurl.. 

?  1     .''..    o?„'"i*'°  "•  ''""^  '■  ^""'^  '«  C.  L.  J.  166;  see  Kalci  208 

I        J'.       ■   ''"'  '  ■^°"'  •"""*'  *°'"''  »l>I»»f  <o  Have  jurMlctloD 

wbere  Rale  210  applies.    Bee  also  notes  to  Hale  331. 

On  motions  to  commit  tor  non-production  In.  or  for  not  brlniiing 
ajccount.  Into,  tbe  Master's  offlco,  the  Maater  Is  to  determine  whether 
tne  party  bas  been  sufllclently  nolllled.  Tbe  Master's  cerlllicste  of 
default  la  tbe  only  evidence  of  default  which  Is  necessary,  or  can  be 
used:  J-rurfon  v.  Undin.  6  P.  H.  83;  WlUoii  v.  IVK.on.  7  I'  R  ."; 
but  on  motions  to  commit  tor  non-production  In  Ih"  proper  ollico  under 
Rule  348.  It  Is  necessary  to  prove  the  due  service  ol  the  nollce,  and 
also  to  produce  the  certificate  of  tbe  proper  offlccr  that  it  has  not  been 
compiled  with:  lb. 

It  Is  not  necessary  to  serve  with  the  notice  of  motion  copies  of 
tbe  affldavita  Intended  to  be  used  In  support  of  It:  Haanum  v  J(. 
Roe.  18  P.  R,  185. 

The  eerlincale  of  default  should  bear  the  latest  possible  il«l>' 
Somerrllle  v.  jo),,;:  1  (.:hy.  Cb.  202.  Such  a  certificate  may  be  read. 
though  no  notice  or  reading  It  be  Riven:  »a»oe*  v  PlHvkfll.  1  rhy 
Ch.  381.    See  notes  to  Rule  546. 
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When  tlM  order  baa  bMn  compiled  with,  aftw  DOtln  of  nwUoo 
lerrtd,  tha  motion  will  b*  refuted,  but  the  appHeant  will  be  entitled 
to  bte  roate:  Maltock  w.  PhtnktU,  i«pra.  p.  8fi6 ;  Brrrio  v.  Uoore,  1  Cby. 
Ch.  107. 

ADd.  even  after  committal  for  not  brlnglni  In  aooounti,  the  party 
ti  entitled  to  be  dlieharsed  on  production  of  the  Matter's  oertlflcate 
that  the  accounts  have  been  broufht  In,  and  the  lufflclencjr  of  the 
teeounts  will  not  be  Inquired  Into  on  the  application  for  dlKharge, 
nor  will  the  payment  of  coeti  be  made  a  condition  precedent  of  the 
diKbarfe:  t'larft  v.  (larl;,  3  Chy.  Ch,  67.  Where  a  party  obetlnately 
refaiee  obedience,  or  becomcii  unable  to  obey:  lee  R%\e  SSl. 

Where  the  party  baa  compiled  with  a  notice,  or  order,  but  It  is  ' 
tended  that  hie  oomiiMance  U  Iniufflclcnt,  the  question  of  suffl'' 
must.  In  cases  pending  In  the  Master's  offlce,  be  dfotermlncd  i'^    >' 
Mister  upon  a  warrant  to  bring  lo  a  better  affldavit,  or  acooi'i 
the  case  may   be:    Mfrktry   v.   Caatvlman,   1   Chy.  Ch.   292:         t   ^>-<- 
muon  V.  Wilton,  7  P.  R.  57. 

But  where  there  Is  an  alleged  insuOlclent  compliance  wii!  i  iHire 
KrT«d  under  Hule  348,  tb«  queHtton  of  sufflcleney  must  be  'Vrerui.f^ 
on  motion  in  Chaml)eni  to  compel  the  party  to  bring  In  a  i^Htt^r  fur. 
darlt.  or.  In  default,  that  he  be  oommltted:  Hoaa  v.  Hobeiti.'^ii,  i  Ci). 

cb.  e«. 

(ix)  Default  of  pleading. 

354.  A  defendant  wlio  fails  to  deliver  a  statement  of  Jf,;Vn''[„ 
defence  and  against  whom  the  pleadings  have  been  noted  pi«»*ini 
as  closed,  shall  be  deemed  to  admit  all  the  statements  of 
fact  set  forth  in  the  statement  of  claim. 

TblB  Rule  Is  based  on  C.  R.  686.  It  would  not  seem  to  apply  to  f P*«j;|"'  {" 
the  case  where  a  defendant  has,  with  his  appearance  to  a  specially  "'••*  *" ' 
Indorsed  writ,  filed  the  affidavit  required  by  Hute  56,  but  delivers  no 
other  defence.  Where  the  defendant  files  the  affidavit.  If  the  plaintiff 
does  not  within  6  days  after  appearance  &erve  notice,  the  defendant 
may  within  ten  days  from  his  appearance  deliver  a  statement  of 
defence:  Ruie  112,  but  If  he  does  not,  the  affidavit  may  be  treated  as 
the  defence:  see  Rule  112  (3),  and  see  Voight  v.  Orth.  5  0.  L.  R.  493. 
and  the  plnlntltf  should.  In  such  a  ca«e.  after  the  ten  days  have 
expired,  note  the  pleadings  closed,  and  proceed  to  trial  in  the  ordinary 
way. 

In  other  casea.  where  a  Judgment  cannot  be  c^talned  as  of  course  oth.r  omm. 
for  default  of  defence:  see  Rule  356.  the  plaintiff  must  note  the  plead- 
Intts  closed,  and  move  in  the  Weekly  Court,  or  at  the  trial  where  there 
are  other  defendants  as  to  whom  the  action  has  to  be  tried:  Rule  356 
(21,  for  Judgment  on  the  statement  of  claim  as  against  the  defendant 
tn  default:  Rule  222. 

This  Rule  In  effect  Introduces  the  former  Chancery  practice,  which 
entitled  a  plaintiff  to  have  his  bill  of  complaint  heard  pro  confetto 
as  Bgalnfct  a  defendant  who  put  in  no  defence. 

Notice  of  motion  for  judgment  must  be  given  to  defendants  who  NoUco* 
have  appeared,   even   though  they   have  delivered   no  defence.      Two  ™o"«»- 
days'  notice  Is  sufficient:   Rule  215;   but  It  Is  not  necessary  to  serve 
defendants  who  have  not  appeared:  Rule  35.    Notice  of  assessment  of 
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Knusji.  (UmuirB  must  be  »lvcn,  even  thouih  a  defendant  baa  not  ai)i)e.,,H 
Hule  247.  In  tb<  case  of  a  sole  defendant.  If  Judgment  cannot  be  emn«i 
ae  of  course,  or  a  motion  made  therador  In  Chambers  under  K„h  «6  . 
motion  for  judgment  must  be  made  to  a  Judge  In  tbe  Weekly  Coun 
the  motion  must  be  brought  on  wltbln  a  ye«-  from  tbo  time  when  1 
right  to  move  accrued,  otherwise  leave  to  move  Is  necessary  s«. 
Hulc  357;  where  there  are  other  defendants  who  defend,  the  m'otlm 
for  judgment  against  a  defendant  who  does  not  defend  may  be  madi 
at  the  trial  of  the  action:  A-»lf  356  (2),  or  upon  motion  for  ludi 
i;ient  agajnst  such  other  defendants.  Where  the  relief  sought  agalnii 
a  defendant  In  default,  is  separable  and  distinct  from  that  clalmeil 
against  other  liefendnntu  who  defend,  the  motion  for  judgment  asaln<t 
the  party  In  default  may  properly  be  made  without  waiting  unUl  the 
action  is  ready  for  trial,  or  motion  for  judgment,  as  against  the  olhcr 
defendants.  But  such  a  course  would  not  be  proper  where  the  relief 
claimed  against  the  party  in  default  Is  bound  up  with  that  against  tb. 
other  parties  who  defend,  as  for  example  in  an  action  to  set  aside  an 
alleged  fraudulent  conveyance  by  a  debtor,  a  motion  for  Judgmfnt 
against  the  debtor  who  made  no  defence  would  be  premature  If  made 
before  the  action  was  also  ripe  for  hearing  as  against  his  grantK 
otherwise  two  Inconsistent  Judgments  might  be,  pronounred  In  thf 
saine  action,  one  against  the  debtor  declaring  the  conveyame  Impeached 
to  be  fraudulent,  and  another  against  his  grantee  In  effect  deolarlng  it 
to  be  valid. 

The  difficulty  In  some  cases  about  making  a  Unal  order  at  a  hi-aring 
of  the  action  as  against  some  defendants  only,  and  In  the  aDsenre  of 
others.  Is  referred  to  in  Coo«:<-  v.  omm,  40  W.  R.  682;  W  N  189"  ill' 
Haemilan  v.  jtiutroliulan,  etc.,  76  L.  T.  182, 

As  to  noting  pleadings  closed  for  default  of  defenr":  see  Rule  121 
Notwithstanding  that  a  defendant  allows  tha  plead:  ss  .o  be  noted  as 
.«To"™  m.";''-  .  ,",  .'i'  °"'°°  °""'  """"■e'"'  •»  dismissed  as  to  him.  It  on  the 
bf  ciK.nliirt, "''»'  <>'  'he  action  against  a  co-defendant  the  plaintiff  falls  to  estab- 
lish his  case,  whenever  the  cause  of  action  against  the  two  defendants 
Is  inseparable:  see  IfcDermofl  v.  MrDermoll,  3  Chy.  Ch.  38-  and 
riicfccr  v.  OoKcr,  before  MacMahon,  J.,  29  April,  1898;  CftoHontr  y. 
i:-o6o,  1  O.  I*  R.  292. 

Where  a  defendant,  with  bis  appearance.  Hied  a  notice  to  the  follow. 
ng  effect:  "The  defendant  admits  only  |103,  but  otherwise  disputes 
the  plaintiff's  claim  In  this  action,"  this  was  held  to  be  In  effect  a 
defence,  and  a  judgment  signed  for  default  of  defence  was  held  to  he 
void:    roight  v.  Ortli,  6  O,  L.  R.  443. 

Whore  a  defence  has  been  filed,  but  mislaid  by  the  offloer.  and  not  en 
lered  in  his  procedure  book,  a  judgment  signed  for  default  of  defence 
Is  Irregular:  see  Moore  v.  Simon..  1  C.  L.  J.  183;  Bank  of  lloMrM 
V  HarrUon.  4  P.  R.  331;  and  where  a  defence  Is  filed  by  defendant 
after  the  pleadings  are  noted  as  closed  under  Rule  121.  though  it  is 
irregular.  It  Is  not  a  nullity,  and  the  defendant  should  be  notified  or 
any  motion  for  judgment:  Jackson  v.  Oariiner,  19  P.  R.  137.  Q<um. 
should  not  a  motion  be  made  to  set  It  aside :  see  notes  to  Kale  112. 

wSK'/io"  "■'""'"•  ""<■'■  »  "ietendant  has  appeared.  It  becomes  unnecessary  to 

ll°^"f  ^nl'iue  the  action  against  him.  ll,e  action  should  be  either  torraally 

'll^'Lli        "'''■ontlnued:  see  Rule  321;  or  the  action  should  be  formally  dismissed 

against  him.  and  It  Is  Irregular  to  proceed  with  the  action  oitliout 

raking  that  course:  see  McLaughlin  v,  Stewart,  1  O.  I..  R.  29a. 


-Nulwilh 
stftndint; 
plekdinga 
noted   cl< 


liiruriiiHl 
d.-f.-nc. 


miiUid  br 
offlc*r. 


I 


DEFAULT  OF  PLEADINQ.  859 

Afl  to  the  right  of  a  defendant  In  default,  to  notice  of  proceedings  Bole  SB5. 
upon  a  reference  to  a  Master,  see  Rule  403;  or  for  the  appointment 
of  a  receiver  by  way  of  equitable  execution :  Tilling  v.  Blj/the,  1899. 
1  Q.  B.  BB7;  80  U  T.  44. 

365.  Wliere  a  plaintiff  would  be  entitled  to  sign  judg-  jidvneiit  in 
ment  for  default  of  appearance  to  the  writ  he  shall  be  d'("ce.° 
entitled  to  sign  a  similar  judgment,  mutatis  mutandis, 
for  default  of  defence.   New. 

This  Kllle  Is  based  on  C.  R.  687,  and  see  Eng.  1883,  R,  295. 

The  cases  In  which  a  plaintiff  la  entitled  to  sign  Judgment  for  de-  '^""'" 
fsnlt  of  appearance  as  of  course,  are  those  enumerated  in  Rttlei  37  and  ^^^  ^J,"' 
38,  39,  40,  41,  42,  and  467.     In  cases  of  that  nature  where  default  Is  be  iltcned 
made  In  delivering  a  defence  Judgment  may  also  be  signed  under  this  °Jj*,'*»c.. 
Rule  88  of  course. 

An  affldavlt  of  default  should  be  filed,  or  the  Judgment  "111  be 
Irregular:  Hyslop  v.  O»(ro?n,  14  0.  L.  R.  136. 

See  Eng.  R.  (1883)  R.  296. 

The  present  Rule  varies  from  the  Eng.  Rule  Inasmuch  as  It  applies 
to  oeaes  where  the  plaintiff  is  suing  for  other  claims  besides  a  debt 
or  liquidated  demand,  the  Eng.  Rule  being  confined  to  cases  where  a 
debt,  or  liquidated  demand,  alone  Is  the  subject  of  the  action. 

Under  this  Rule  the  plaintiff  may  obtain  a  final  Judgment  tor  de- 
fault of  defence  for  a  liquidated  demand,  and  may  continue  the  action 
against  the  same  defendant  for  any  other  claim,  and  against  co-defend- 
ants, if  any,  who  have  defended.  So  that  it  will  be  possible  tor  a 
plaintiff  to  recover  several  final  Judgments  In  the  same  action  for  dif- 
ferent parts  of  the  relief  claimed. 

Judgment  can  be  properly  signed  under  this  Rule  only  In  respect 
of  claims  whitdi  can  be,  and  are,  specially  Indoraed  on  the  writ  ot 
summons:  Star  Life  v.  Soutttffatc,  18  P.  R.  151. 

Where  the  plaintiff's  claim   is   In   the  alternative  against  cither  AU.rn.iiiB 
one  of  two  defendants,  judgment  cannot  be  signed  against  both,  and  ' """ 
the  signing  of  Judgment  against  one  Is  an  indication  ot  election  not 
to  proceed  against  the  other:  iforel  v,  Wcjlmorelimii,  1904,  A.  C.  11. 
14:  French  v.  Houtie,  1906,  2  li.  B.  674;  96  L.  T.  274. 

A  defendant  to  whom  a  statement  of  claim  Is  delivered  must 
deliver  his  defence  or  counterclaim  within  ten  days  from  the  de- 
livery of  the  statement  of  claim,  or  from  the  time  limited  for 
appearance,  whichever  shall  be  last:  Rule  112. 

As  to  the  effect  of  delivering  a  defence  after  the  time  tor  doing 
90  has  elapsed:  see  notes  to  Rttle  112. 

In  an  action  tor  replevin,  where  damagcf  are  claimed  ai,  well  as  judgment 
recovery  ot  the  chattels.  Kuie  3C8  provides  ihat  "  where  the  plaintiff  i"„'||»'"'" 
Is  entitled  to  sign  Judgment  by  default,  he  nay  slsn  Hnal  judgment 
for  five  dollars  and  costs,  but  shall  not  be  entitled  to  recover  a  larger 
sum.  except  upon  an  assessment  before  a  Judge  or  Jury,  or  upon 
filing  the  written  consent  of  the  defendant  or  hia  solicitor,  and  an 
affidavit  verifying  the  signature  to  such  consent." 
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KULE8  OP  COUBT. 

It  IB  beld  in  England  th*t  In  an  action  on  a  replevin  bond  I' 
the  plaintiff.  Instead  of  rlalmlnit  daman.,..  rtalniB  the  anioiint  fni 
which  the  bond  wu  given,  aod  becomet  inlltled  to  Judgment  h 
default,  his  proper  course  Is  to  enter  flnal  Judgment,  and  not  intj 

Act"'r'l'"''*""°''  "'''  '■  '^°°"'  ^  ^'    "■  "'•  *"''  "^^  """'"  """' 

Whare  a  defence  has  l)eeu  struck  out.  ry.,  tor  dlsohedlcnce  i 
an  order  for  dlscover.v.  Judgment  may  be  signed  unJer  ibia  H.j 
see  Fiiher  v.  Hughcl.  2.i  \V.  R.  .,28. 

An  Informal  defence  cannot  be  treated  as  a  nullity  so,.  loiiiH 
V  Orfft.  ,„pra,  p.  85K;  nor  yet  a  defence  delivered  after  the  oroMr 
time:  sec  notes  to  llulc  lij.  "^    "" 

Formorly  If  the  defendant  did  not  appear  the  plaintiff  loiiUl  n«i 
enlarge,  in  the  statement  of  claim,  his  claim  indorsed  on  tbn  wrii 
Law  V.  PHIltui,  35  W.  R.  4.W;  66  L.  T.  522:  Oee  v.  Bcil  3.^  ch  I)  lie 
Ktom-  V.  Umill,,  ,'!5  ch.  D.  18S;  but  he  may  do  so  now  under  Kulc  1*)' 
see  that  Jltilr  .-ind  notes;  but  see  Snider  y.  Snider,  5  0  W  X  !■'■,  .'i 
956:  but  where  a  material  addition  Is  thus  made  by  the  st'atomrat  o' 
claim,  a  non-appearing  defendant  must  be  served  therewith. 

Where  the  plaintlft  claimed  Interest  at  seven  per  cnt.  showing 
no  ground  for  more  than  six.  It  was  b»ld  to  be  the  duty  of  thr  oB.f- 
elgnlng  Judgment  to  allow  only  glx  per  cent.:  Bank  of  WomiJIo.  v 
Harvey,  11  P.  R.  H5. 

OMi«ter-«l«J»i.— Although  a  counter-claim  Is  regarded  for  som.- 
purposes  as  a  separate  action,  yet  In  the  event  of  a  plaintiff's  nr 
putting  In  a  defence  to  it.  Judgment  cannot,  even  where  the  rountir 
claim  is  for  a  liquidated  demand,  be  entered  under  this  Huh  but  the 
defendant  will  have  to  move  for  Judgment:  Jones  v.  Slacavl.ii,  l«l 
1  Q.  B.  221:  64  L.  T.  621:  and  see  Hulea  121.  356. 

men  8«T«r>I  Detenduita.  —  In  Rihel  v.  Liringslonc,  t  C.  I. 
T.  135,  an  action  on  a  promissory  note  against  K.  &  U.  t«o  joint 
makers,  final  Judgment  was  signed  against  1...  and  costs  of  the 
action  up  to  Judgment  taxed.  The  plaintiff  afterwards  at  Ihe  trial 
recovered  Judgment  against  K..  and  in  taxing  costs  against  K.  the 
■nixing  Officer  held  that  by  taxing  the  general  costs  against  I...  thf 
plaintiff  had  waived  the  right  to  recover  these  costs  from  K.  To 
remedy  this  an  order  was  made  In  Chambers  ex  ,<,rte  setting  kW 
the  judgment  as  to  costs  against  L.,  upon  showing  that  he  was  worth- 
less, and  that  no  sleps  had  been  taken  to  enforce  the  Judgment  against 
aim.    But  see  iluir  v.  Jenka.  and  other  cases  In  note  to  Rii]e  521. 

In  W(I*,„,on  v.  Oarrelt.  7  c.  I,.  T.  22.  Judgment  was  obtaineJ 
against  defendants  at  different  stages:  against  defendant  R.  by  de- 
tault  of  appearance,  and  afterwards  against  G.  who  hud  Jefendfd, 
ine  whole  costs  were  ordered  to  be  taxed  against  C...  Including  the 
costs  of  Judgment  against  R.:  ,osts  up  to  and  InciudlnE  imlOTent 
against  R.  to  be  also  taxed  against  him.  and.  If  recovered  from  either, 
to  be  credited  on  the  Judgment  against  both. 

Joint  Debton.— A  judgment  recovered  under  this  Rule  asainit 
one  or  more  partners,  or  joint  debtors,  does  not  prevent  the  i>l.ilntlll 
from   proceeding  In   the  same  action   to  Judgment  against  the  other 

29 v"^r='^^ "'"'"'''   ^°"''   '^""'   "'"■   ''"•   •■■■   T<M>H'-rt.  •-'«  Ont.  .4pp. 
i.a.  uO  s.  r.  R.  .t;.!:  and  other  cases,  supra,  pp.  380  and  ."lOI. 


See  also  Jenkinit  v.  Itaries,  l  Ch.  D.  filMl. 
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Jstmt  TortfttdMws.— Wh^Tff   the  artlon   it  ai^atnit  jMnt   tortfean- Bni*  8B«. 
nrs.  the  damftgeii  rPTOveraWe  by  the  plaintiff  are  not  HAveraNe,  luid  tb«re  ^^^.^^  ^^j.^, 
must  be  one  verdirt,  or  aflBeMmetit,  and  Judgment,  against  all:  Oreen-  femors. 
(((n./s  V.  Wiimshur»t.  ^913,  2  K.  B.  507;  109  L.  T.  487;  but  the  ooaU  are 
iieverable,  and  part  .nay  be  award  >d  as  agaimt  one  defyndant.  and  part 
agulnst  another:  see  supra,  p.  252. 

366. — (1)  In  auy  other  case  the  rjlaiatiff  may  after  H.iwjudK- 

1  1  1  J  *         •      1        ment  ob- 

the  pleadings  have  been  noted  as  closed  move  tor  juU^?-  tained. 
ment  npon  the  statement  of  claim. 

(2)  Where  default  is  made  by  one  defendant  and  the 
action  proceeds  to  trial  as  against  another  defendant 

sn(!h  motion  may  be  made  at  tlie  trial.    New. 

The  first  clause  of  this  Itvie  Is  based  on  C.  R.  G09. 

Sm  Eng.    (1883).  R.  559. 

RuU-s  37  ct  seg.  provide  for  the  plaintiff's  signing  final  Judgment 
oh  derault  of  appparance,  in  (ho  <-ases  therein  mentioned;  and  Rule 
?.M,  for  the  like  judgment  uiKin  default  of  pleading  without  any 
motion  in  the  like  cases. 

Rule  ')"-62  and  20T  provide  for  obtaining  judgment  in  Chambers 
oa  specially  indorsed  writs. 

Rule  62  provides  for  the  recovery  of  Judgments  on  special  mo- 
tioni.  by  leave,  at  any  time  aftei-  the  writ  has  issued. 

Rulr  264  provides  for  judgment  at  trials. 

Rules  466-167.  provide  tor  obtaining  judgment  on  default  of  appear- 
and or  defence,  or  where  the  plaintiff's  case  Is  admitted,  In  cases 
of  foreclosure,  sale,  or  redemption. 

Rule  529  provides  for  a  like  judgment  where,  under  the  Act  or 
these  Rules,  or  otherwise.  It  Is  provided  that  Judgment  may  be  entered 
or  signed  upon  the  filing  of  an  aflldavlt,  or  production  of  a  dcteument. 

Rules  600  ct  scq.  provide  for  obtaining  an  adjudication  In  a  sum- 
mary way  upon  matters  such  as  are  enumerated  in  Rule  600. 

Rules  608-610.  615.  provide  for  obtaining  Judgments  in  Chambers 
for  administration,  or  partition. 

Motions  for  Judgment  may  be  necessary  in  other  cases  to  obtain 
the  proper  relief  in  case  of  defendant's  default  In  appearing,  or  plead- 
ing: see  Rulr  121;  r.p.,  where  a  claim  is  Indorsed  for  specific  per- 
formance or  other  diuitable  relief,  in  which  case  if  defendant  does 
not  appear  the  plaintiff  must  deliver  a  statement  of  claim,  and  can- 
not sign  any  judgment,  or  move  for  judgment  by  reason  of  the 
default  in  appearance:  Stuart  v.  McVicar,  18  V.  R.  250;  or  where 
the  Judge  at  the  trial  of  the  action  has  not  ordered  a  judgment  to  be 
entered:  se«  Wfllbanks  v.  Conger,  12  P.  R.  354;  or  different  issues  or 
<luestions  have  been  determined  In  different  ways,  and  at  different 
tinii's.  where  a  motion  for  Judgiient  on  the  result  may  thus  become 
iifcessary:  see  Rule  358,  see  also  Rule  63. 

As  to  motions  for  judgment  on  default  of  defence  to  a  counter- 
claim:  see  Rulr  121. 
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RULES  OF  COURT. 

Ilefore  aettlnc  a  case  ilown  on  moUon  (or  Juilgment.  the  nuin.i. 
mii«  In  general  hav«  Hellvereti  a  sutement  or  claim-   ttee  MM, 
Meimi.  46  L.  J.  Chy.  684;    W.  N.   1877,  UJ;   HmUr    '  wT^7 
9  P.  R.  .105.  or  the  wnlvalent  of  a  statement  ot  claim:  >ee  kIZ 
and  see  notea  to  Rule  109.  p.  606. 

Two  clear  liays-  notice  under  »ii|p  215  Is  suffldent-  Mart.,,  , 
Biney.  10  P.  R.  368:  see  Roupell  t.  Partoni,  W.  N.  1876.  61. 

By  direction  of  the  Jndgea.  the  offlcer  with  whom  cases  are  ■ 
down  Is  required  to  see  that  all  preliminary  p^o(^eedlng«  are  rMul'i, 
befora  setting  a  cause  down.  Solicltora  will  therefore  require  ,. 
setting  down  caMs  for  Judgment  on  default  of  defence  (1)  tor" 
with  the  officer  with  whom  the  caae  Is  set  down  the  writ  of  sni." 
mons,  affldavlt  of  service  of  writ,  and  statement  of  claim  affldai 
ot  non-appearance,  or  no  defence,  and  the  order  authorizing  the  seni.' 
of  the  writ  when  that  Is  necessary  under  Rule  25,  and  a  certlJcate  n- 
the  state  of  the  cause,  where  the  action  la  pending  In  an  outer  count; 

It  seems  tha'  In  England,  as  a  matter  of  form,  further  dlreciloc. 
cannot  be  reserved:  hut  the  same  object  Is  accompllalied  by  dedarlDt 
that  the  further  consideration  of  the  action  Is  adJourneU-  Btm.r 
V.  Jfoore,  1  Ch.  D.  692;  OiKert  v.  Smith.  2  Ch.  D.  686:  nr,M!in»(o„', 
Cu„on,.  24  W.  R.  881.  This  dlfflculty  would  seem  not  to  exUt  i. 
practice  here. 

Under  Rule  354  where  there  Is  no  defence,  the  stat.ments  ot  fa.' 
in  the  statement  of  claim  are  deemed  to  be  admitted.  The  motloo  for 
judgnient  under  this  Rule  Is  ordinarily  made  In  the  Weekly  Conr- 
but  If  there  are  other  defendants  on  the  record,  as  to  whom  tbe 
action  has  to  be  tried,  the  motion  may  lie  mode  at  the  trial,  as  pr.- 
vlded  by  clause  2. 

On  a  motion  tor  Judgment  under  this  Rule,  though  the  fam 
alleged  In  tha  statement  of  claim  are  to  be  taken  as  true  It  Is  ntver 
theless  open  to  a  defendant  In  default  to  contend  that  upon  tta- 
facts  the  plalntlB  is  not  In  law  entitled  to  the  relief  clalme.1  >,.- 
Rule  261:  and  see  Oreig  v.  Oroen.  6  Gr.  240;  Scone  v.  Hartrick  : 
Or.  161. 

Proof  by  affidavit  of  the  allegations  contained  In  the  stateraeni  «• 
claim  Is,  therefore,  unnecessary  as  against  a  defendant  who  has  put  ic 
no  defence;  sec  Kale  3»4;  and  see  WilUams  v.  Briseo.  29  W.  R.  Ti:i:  i; 
C.  L.  J.  478:  RWry  y.  Sau>yrr.  31  Ch.  D.  4!14;  Jones  v.  Harris  .in  I,  T 
884;  Wi«mo((  v.  Ynuny,  44  L.  T.  331;  .Vondiyu  v.  The  I.mtl  Corpn. 
tion  of  England.  56  L.  T.  730;  Be  Jongh  v.  Xewnan.  56  L.  T.  iv-; 
7't  JJ'  '''"""<■  "  ^  T.  167;  Bagley  v.  Scarlc.  30  W.  R.  m:  :.i 
U  T.  306;  and  Orajr  v.  iio6er(»,  32  Sol.  Jour.  322.  But  under  tbe  cor 
respondlng  Irish  Rule.  It  has  been  held  that  where  the  plalntlJi 
title  depends  on  documents,  be  must  produce  and  prove  them:  Cm 
/Old  V.  Ootid,  15  L.  R.  Ir.  S3;  but  sea  Smith  v.  Buehan  anil  Fam>: 
V.  Woodley,  infra,  p.  863. 

A  defendant  though  In  default  ot  defence,  I'  he  has  appeared,  i- 
entltled  to  notice  of  motion  for  Judtmient,  whether  it  be  made  In  ih' 
^^eekIy  Court,  or  at  the  trial:  see  Ht<l<.»  213.  215.  If  he  has  tin 
appeared  the  motion  may  be  made  without  notice:  Riilr  35. 

Where  the  plalnllfT  by  his  statement  of  claim  has  nialerlal!) 
varlert  his  claim  as  Indorsed  on  the  writ,  the  defenilant  must  be  P'; 
inS  ,i/''  '"  ""'"""'"'"""lly  SP"-..,!  with  the  statement  of  tlahn  :  A'liJ' 
lua  (.1  even  though  he  has  not  appeared;  and  as  only  the  .•;t:il(ine]il  ot 
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liaim  will  be  before  the  Court  on  a  motion  lor  judgment  it  is  the  Rni*  sse. 
duty  of  tbe  plaintiff  to  Inform  the  Court  of  auih  variation;   it  being 
a  well  understood  rule  that  on  all  fx  parte  applicatiouH  the  utmost 
laodour  must  be  observed. 

On  a  motion  for  judgment  on  default  of  defence,  a  plaintiff  will  be  I'laintMf 
lonflned  to  the  relief  asked  by  his  statement  of  claim;  thus,  where  by  "j'i*f'';^^i,'pd 
his  i^'^tement  of  t;lalm    the  plalntlEF  asked   for   specific   performance  br  cUim. 
and  aucillary  relief,  but  not  for  any  declaration  of  lien,  upon  motion 
for  Judgment  on   default  of   defence,   it   wns   held   that  the   plaiutiff 
lould  not   have   a   declaration   of   lien:    Taron   v.   National   >ftii)tdard 
Land  Co.,  56  L.   T.   160;    nor  a  rescisalon  of  the  contract:    .sione  v. 
Umith,  35  Ch.  D.  188;    56  L.  J.  Ch.  STl. 

Where  by  the  statemrnt  of  claim,  in  an  action  for  specific  perform- 
ance, the  plaintiff  craved  leave  lo  refer  to  the  agreement,  and  the 
property  dtd  not  appear,  except  by  reference  to  the  agreement,  it  was 
held  that  the  allegations  were  Insutflclent,  as  nothing  beyond  the 
statement  of  claim  could  be  looked  at:  Smith  v.  Bwhan,  o6  W.  11.  G31; 
r,S  L,  T.  710;  FaithfuU  v.  WoodU-y.  43  Ch.  D.  287. 

If  a  statement  of  claim  ajalnst  a  married  woman  on  a  contract.  ci»im  in- 
made  before  l3th  April.  1897,  does  not  allege  the  possession  of  separate  Juun*d'r"h'Jf 
f state,  no  judgment  can  be  given:   Tetley  r.  QTiHtth,  36  W.  R.  96; 

y.  h.  T.  673. 


Motiun  for 
judKment  on 

counter-clairi 


Judgment, 
where  part 
of  cUim  it. 
liquidated 
■nd  part 
is  not. 


Where  plaintiff's  claim  was  dlBmisfed  by  Interlocutory  order,  de- 
fendant was  held  to  be  entitled  to  proceed  for  judgment  on  his 
lounter-clalm:  Higgina  v.  Scott,  21  Q.  B.  D.  10;  Roberts  v.  Booth, 
1S93.  1  Ch.  52. 

Where  a  part  of  tbe  plaintiffs  claim  is  for  a  debt  or  liquidated 
ilemand.  and  the  balance  la  an  unliquidated  demand,  and  a  motion  for 
judgment  is  made,  under  Rule  121,  in  default  of  defence,  the  Court 
may.  in  Its  discretion,  refer  the  action  to  one  of  its  officers  to  take 
an  account  of  the  amount  due.  and  U  not  obliged  to  give  final  judg- 
ment for  the  amount  of  the  liquidated  demand;  Charles  v.  Shepherd. 
1892,  2  Q.  B.  622;  or  the  Court  may  on  proof  of  the  claim  by 
affidavit,  give  final  judgment  for  tbe  amount  claimed,  without  a 
reference:  Boberta  v.  Booth,  supra.  In  Ontario,  however,  It  is  open 
to  a  plaintiff  to  sign  judgment  under  Itule  355  In  default  of  defence 
for  that  iwrt  of  the  claim  which  is  a  debt,  or  liquidated  demand:  see 
Hule  355. 

Where  a  defence  is  struck  out  for  non-compliance  with  Rules  as  to  ppfeiue 
examination,  or  with  an  order  to  produce,  unaer  Rules  331.  352.  the  **'""'^'"*"' 
li^fendant  la  in   default  under   this   Rule:  Fisher   v.   Hvghea.   2-'.   W. 
R.  528. 

As  to  judgm^jut  in  an  ;iction  on  a  bond  which  Is  subject  to  s.  125. 
supra :  see  notes  to  that  section. 

The  Rule  was  applied  in  Re  Smith.  Bridaon  v.  timith.  W.  X.  1876. 
103.  where  one  defendant  made  default,  and  the  others  admitted  tbe 
plaintiffs  claim  by  their  defence. 

In  \ational  PrmHiirtal  Bank  v.  Etans,  ji  L.  J.  Chy.  07 
177.  the  defaulting  defendant  was  an  Infant,  and  the  action  was  set  *• 
down  under  Eng.  R.  1875.  O.  19.  r.  17   (not  nilopte<l  In  Ontario),  for 
trial   as   against    him.   and   on    motion    for    judgment   against   other 
defendants.     The   practice   In   Ontario   is.   without   express   provision. 
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I  or  ooun. 


thf  sanit     Set!  iUm  He  riltKattr.  52  L.  J.  cly.  J3;  OoMn, 
33   W .   R.  473. 


(T  V.  7'apii>,( 


Whf  rf  .  drtenc.  I,  put  ,„  a,t^r  the  proper  time,  but  before  a  mmin, 
under  tbla  «.(,   1»  nmde:  »«.  note,  to  «,(„  no.  112  andu'l 

rnder  tbe  Engllah  Rules  a  motion  cannot  be  made  agalnsi  „„ 

■everal  defendant,  alone  uqIm.  the  e.u.e  o(  action  be  severable  „j 
It  would  seem  tbat  this  Hule  must  be  underBtood  to  be  Mibjct  o',h. 
limitation;  ■«  Vcrnei,  v.  THamaM,  36  W.  R.  398-  58  L  T  •■«  ..7 
Jfillm  V.  Auuralian  Terrttorte.,  76  L.  T.  182.  and  uoto  loRuha 

In  a  ca«  wbere  several  penons  Joined  as  plaintiffs  to  rnsiral. 
tbe  Infringement  of  rights  of  pasture  to  which  they  were  »ev,n^l» 
entitled,  the  defendant  counter-claimed  against  the  plainllir.  and 
seven  third  parties,   to  r-traln  the  erection  of  fences  on  tht'  la" 

mTrA,?'  •'"'""™'  >■;  '"""'"  °'  «"'»"'■"  against  the  „v,. 
third  parties  was  refused  before  trial,  because,  assuming  them  to  hii, 
been  properly  made  parties,  tbe  cause  of  action  against  them  w„ 

W   R.°398°  5°8  L°^    m"  '*''°"  '"*  "'""""'"  ^    ^'""<"  '■  '■*»»"".  3* 

Under  the  former  Chancery  Practice,  where  a  Mil  .as  filed  aiBlD.t 

V    TTu   "?."!,  ""'  """"'•   '"'««'>''"«  tke  p..«,t,   and   the  ve,*- 
allowed   the    bill    to   be   taken   pro    ,„„,.,«,.    t^,   pia,„„„   ,,,„      „ 
establish    his   case  against   the   pal^iUBB   who   defenied    the  liin  « . 
dismissed  as  against  both  defendants,  i  hough  wltbow  cost*  as  to 
vendee:   McDer^oll  v.  JivD.;rmolt,  3  Chy.  <Jh.  3S:   aM  see  ru-kc/ 
Oojftr,  referred  to  lu  note  to  Hule  354. 

Co,,,.  c«ts.     i:pon  the  motion  for  judgment  the  .osts  are,  under  s,  ioL 

134-' 60™'  T  676     ""■'"'°°  °'  "^  °°""-  I'""""  '    ^O"".  1S9=.  =  « 

J'rri'for  3S7.  Except  by  leave  an  action  shall  not  be  set  d(«vii 

o^"Z'""    o^  motion  for  judgment  for  default,  after  tlie  e.xpiralit.ii 

of  one  year  from  the  time  when  the  party  seekiiiff  to  se\ 

down  the  same  first  became  entitled  so  to  do.    C.R.  (ili 

SeeEng.  (1883)  R  667. 

..J^-  ^^''"'•■e  issues  arise  otherwise  than  between  plain- 
titf  and  defendant,  if  any  i)arty  to  anv  sueh  issue  mak.- 
default  in  doliverins  any  pleading,  the  Court  mav.  at 
the  trial  or  on  motion,  ^Wc  such  .iudgmenf  hs  ii|]on  tli.' 
pleadings  may  seem  .just.  C.R.  594. 
See  Eng.   I1S83)  n.  .107. 

The  Eng.  Rule  enables  the  plalntitT  in  a  countercliilm  to  cibtair. 
Judgment  against  any  defeniliint  (heretii  who  miikes  ileriioli  .^r..,- 
V.  Crump.  :s  Ch.  I).  6S;  s,.,-.  in  Ontario.  Rul,-  121. 

For  form  of  Judgment  as  to  costs  where  an  action  ,onies  on  tnr 
trial  against  one  defendaiil.  and  on  motion  for  Judsment  ugaiast 
another  defendant  who  has  not  uppeared  to  th..  writ,  or  does  nol 
aiipoar  at  the  trial,  and  the  plaintiff  r(■co^.■^a  ju.lgnifnl  agalnm  bolt 
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with  cotU:  w«  Daiuk  Rekylrttel  Syndikat  Aktiacltkai  v.  Sntll   1908 
1  Ch.  127;  98  L.  T.  830. 

(x)  Seplevin. 
369.— (1)  An  order  of  replevin  may  be  obtained. 

1.  On  motion  tli«?refor  on  showing  the  facts  of  the 
wrongful  taking  or  detention  complained  of,  the  value 
and  description  of  the  property,  and  that  the  person 
claiming  it  is  the  owner  thereof,  or  is  lawfully  entitled 
to  the  possession  thereof  (as  the  eamt  may  be) ; 

2.  Or  on  pracipe  if  the  person  claiming;  the  property, 
his  servant  or  agent,  makes  an  affidavit  stating, 

(a)  That  the  person  claiming  the  property  is  the 
owner  or  lawfully  entitled  to  the  possession 
thereof; 

(fc)  The  value  thereof; 

(c)  Tbat  the  property  was  wrongfully  taken  out  of 

the  possession  of  the  claimant,  or  fraudu- 
lently got  out  of  his  possession,  within  two 
months  next  before  making  of  the  affidavit ; 

(d)  'ITiat  tliu  deponent  is  advised  and  believes  that 

the  claimant  is  entitled  to  the  order; 

(e)  And  that  there  i»  good  reason  to  apprehend  that 

unless  the  order  i«  issued  without  waiting  for 
a  motion,  the  delay  would  materially  preju- 
dice the  just  rights  of  the  claimant  in  respect 
to  the  property. 

'').  Or  on  prttripe  (in  case  the  property  was  distrained 
for  rent  or  damage  feasant),  if  the  person  claiming  the 
property,  his  servant  or  asjent,  makes  an  affidavit  stating, 

'«)  That  the  |)erson  claiming'  the  property  is  the 
oniier  or  is  lawfully  entitled  to  the  posses- 
sion thereof  (describing  the  property) ; 

{hi  The  value  thereof; 

(c)  j'hat  the  property  was  taken  under  colour  of  a 
Histress  for  rent  or  damage  feasant; 

and  in  such  f^se  the  order  shall  state  that  the  defendant 
lias  taken  ari»l  unjustly  detains    the    property,  under 
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colour  of  a  distress  for  rent  or  damage  feasant  (as  tin. 
case  may  be).    C.K.  1068. 

The  order  l>  luued  on  pradiw  (bT  U»  offlcer  In  whoM  ofJce  ih, 
icUoD  ■>  commenced:  lee  ««Ic  762),  under  clause  (2)  In  cuei  whert 
the  go..  <i  have  Own  taken  out  at  the  plaintlSt  p«iHuion  or  ludi, 
cInuM  (3).  where  thejr  lUTe  been  dietrnlned  for  rent,  or  damue  la, 
•Mt,  ▲  •veclnl  appllcitlos  l«  neMuarr  onder  clauie  (ii  in  .ii 
othar  caiea 

The  Utter  appllcatlan  Is  made  on  noUoe.  unlPM  the  eiiecJal  cir 
cumatancee.  In  the  opinion  o(  the  Judle,  Justify  the  nuklm  or  » 
ex  parte  order:  Ritir  360. 

Whether  the  applUaM  n  may  now  be  made  In  Chambcra  u  form- 
erly, la  not  clear:  am  >  t  oomea  within  Wale  207  («i  u  being  » 
matter  relating  to  tb  ,ndnct  of  an  action  or  matter,  then  It  would 
appear  that  the  mof,  ■       jit  be  made  In  the  Weekly  Court. 

The  affldavit  for  prirdiw  order  l>  to  be  by  the  person  dalmlni 
Of  property,  hia  aervant  or  aaent.  An  aHldailt  not  describing  ik- 
deponent  aa  sonrant  or  aaent,  but  using  the  words  '  now  acting  t«r 
the  said  iplaiaturi  "  was  held  to  be  InsulBclenl,  but  tor  the  fsct  iliit 
It  further  showed  facts  from  which  the  agency  might  be  Inferrd 
Aniold  V.  Hamilton.  1  P.  R.  263. 

The  aOldavlt  on  special  application  under  clause  III  m«y  be  msd 
by  any  one  cognisant  of  the  facte  necessary  to  be  sworn  to. 

In  either  case  the  affldavit  must  be  sundeatly  exiilkli  to  .naK. 
the  Sheriff  to  Identify  the  property:  7o»e«  v.  t'oo*.  2  1'.  K  391 
Uoorigan  v  DritcoU.  S  P.  R.  184;  and  the  dcacrlptlon  must  be  Insip.  : 
In  the  order:  see  Form  No.  85;  H.  »  T»  Forms,  No.  1271. 

An  objection  that  there  was  In  fact  no  taking  or  detention  i«  soi  .» 
ground  for  seulng  aside  the  order;  that  Is  one  of  the  guesiloM  to  s 
determined  In  the  action:  ihlcliriat  \.  vongcr,  11  U   C  Q.  B.  197 

An  order  wlU  not  be  granted  to  replevy  a  vessel  seised  for  brescli 
of  the  revenue  laws;  Seoft  v.  McKat.  3  P.  K.  IC;  neither  shoiiM  tin 
order  be  Issued  oa  prirrife  In  such  a  case:  lb. 

Before  takla«  the  property  the  Sheriff  takes  a  bond  from  the  iiIh::; 
tUI  UBder  Ruti  .IM.  unless  otherwise  provided  by  the  order. 

Where  th«  order  Is  Issued  on  piucipe  the  Sherlll  takes  the  property 
under  It.  but  does  not  replevy  It  without  further  order  dlrecllns 
him  to  do  »o.  except  where  the  property  was  distrained  for  rent,  of 
damage  feasant:  Hule  366. 

360.  The  motion  shall  be  on  notice  to  the  iiclVnil.iiii 
unless  the  special  circumstances  of  the  ease  in  the  opin 
ion  of  the  Court  justify  the  making  of  an  ex  parli  ordor. 
The  Court  instead  of  RrantinR  or  refusing  the  order  may 
direct  the  Sheriff  to  take  a  bond  in  less  or  more  than 
treble  the  value  of  the  property,  or  may  direct  him.  in 
addition  to  taking  a  boi;d  pursuant  to  Rule  36fl,  to  take 
and  detain  the  property  until  the  further  order  of  the 
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Court,  instead  of  at  once  replevying  the  Hame  to  the  ■^'**' 

plaintiff;  or  may  order  that  the  plaintiff  instead  of  giv- 
iag  a  bond  be  at  liberty  to  pay  into  Court  to  the  credit 
of  the  action,  subject  to  further  order,  such  sum  as  may 
be  proper  to  stand  as  security  to  the  defendant  in  the 
same  manner  and  to  the  same  extent  as  any  bond  which 
the  plaintiff  would  otherwise  be  required  to  give  to  the 
Sheriff.    C.R.  1069. 

8m  Utlley  v.  Oiiinn.  20  O.  1..  R.  Hi;  21  O.  L.  R  518. 

361.  The  defendant  may  app^y  to  the  Court  to  tli.s  ■)«''"'i«ji 
charge,  vary,  or  modify  the  order,  or  to  stay  proceed-  "*/i..*™«r'j. 
ings  thereunder,  or  for  any  other  relief,  with  respect  to  "'  " 
the  return,  safety  or  sale  of  the  property  or  any  part 
thereof,  or  otherwise.    C.R.  It.-. 

An  otoJcoUoft  tkat  there  waa  in  fact  do  taking,  la  not  a  grouDd  for 
Mttiui  aalde  the  order:  Qih  \riii  v.  Conger,  tH»m.  In  note  to  Wittc  35». 

An  ot»jectlon  that  a  %rlt  of  replevin  was  directed  to  a  Sheriff  who 
was  sole  liquidator  ol  the  plaintiff  company,  was  over-ruled  In  Aittha 
Oil  Co.  \    Bonn,  »».  12  I'.  R.  515. 

This  KkK'  applies  to  applications  to  discharge  the  order  of  replevin 
o&  the  merits,  and  not  for  mere  IrregularltleH :  lb.  On  an  application 
'»  discharge  the  order,  however,  the  question  Involved  la  the  actios 
and  to  be  disposed  of  at  the  trial  cannot  be  considered:  Kynn  v.  rntsii\ 
:■  a  W.  N.  1386. 

S62.— (1)  Before  the  Sheriff  acts  on  the  order  he  shall  teX'"b, 
take  a  bond,  Form  U2,  from  the  plaintiiT  with  two  suffi-  'sWr'n" 
cicnt  snretif "  in  .such  sum  as  may  be  prescribed  by  the 
"r(Ki.  or  if  no  special  provision  has  been  made,  then 
.a  iri'b'e  the  value  of  the  property  as  stated  in  the  order 
of  replevin. 

('-)  The  plaintiff  may  iiLstcad  of  giving  a  bond  pay 
into  Court  twice  the  \ahu^  of  the  goods  as  stated  in  the 
iirdcr.  and  the  Sheriff  may  act  upon  a  certificate  of  the 
.\cc(iimtant  that  the  money  has  been  paid.    C.R.  1072. 

i-Vjr  form  of  bond,  see  No.  1:12:  H.  A  h.  Porms.  No.  1272. 

The  taking  of  a  bond  is  imperative,  and  no  act  can  be  done  under 
'he  order  until  the  security  Is  given:  see  Ltiwlcas  v.  Radfortt.  9  P.  R. 
^3,  where  the  seizure  was  set  aside  as  Irregular. 

"Hiip  Ifuh'  makes  If  clear,  by  the  insertion  of  the  words  "  from  the  Suretie* 
Blaimlft  with  two  sulBclenl   sureties."   that  the  Sheriff  is  bound   to  "l"'"''- 
use  <Jue  care  to  obtain  a  bond  sufficient,  at  the  time  of  taking  it.  to 
aaswfc  th*-  damu^es  recoverable  in   the  event  of  the  plaintiff  being 
iinauccessftil :    see  Sorman  v.  nope.   1.1  Om     :'6:    14  Ont.   287.     The 
Sheriff  must  exercise  a  reasonab!'^  dtaeretlon   In   Inquiring  into  the 
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•ufflclncir  of  thr  lurriln:  If  h>  lilli  u  do  h  h«  will  bt  lubln  lo  n, 
difuduit  In  tbe  ravlavin  Killun.  Id  cmi'  u  rejultn  In  hu  r.vour,  lor 
•il  damaiM.  to  the  nmount  of  thn  i»n«lly,  nuurnlly  llowlni  from  lb. 
wroniful  act,  t.t.  (whrre  tb<  roplnli  uKm  out  of  dlitirii  for  rnii 
lh«  rent  la  trmr,  coati  of  dlMmo.  ud  of  tko  rtploln  (lUt,  uii  a 
tBj  utloo  Matnit  the  principal  and  auntlot  on  tho  bond:  lb. 

Aa  two  •umcUDt  aurallea  ai»  r«)ulivd.  It  will  not  Iw  ■uHclem  i 
the  plaintiff  In  reliievin  and  one  of  the  iiuretlet  are  worth  the  am.mu 
of  the  penaltr  at  the  time  the  bond  It  taken:  lb. 

*«iiH.'.  that  a  nubK-rlhlni  wllne»i.  ond  an  afflrtnvll  of  Iti  ilw  „^,| 
lion.  Is  necvuary  to  the  Talldlty  of  the  bond:  lee  Hili-v  i  coulu  i 
V.  C.  Q.  B.  63. 

As  to  tho  terms,  and  extent  of  the  ioruiitT.  to  which  defendui  |. 
eolHlHl.  In  oases  rpspecllng  looda  not  pivvlously  taken  out  ol  ih. 
pUlntlB's  posaealon :  see  if ali'  3<U. 

The  defendant  la  entitled  to  aee  the  bond  In  the  hands  of  the  Slinll 
;,0|;»r  V.  Prmrolt.  IS  C.  L.  T.  186  (N.B.). 

An  action  lies  against  the  Sheriff  for  refusing  to  assign  the  bond 
Pniwim  V.  *.Bir,i>i,  31  U.  C.  q.  B.  J28.  Only  nominal  danugei  w 
rewfvered.  where  the  plaintiff  was  found  not  entitled  to  recorpr  thf 
value  of  the  goods,  not  being  their  owner:  Ih. 

An  action  on  the  bond  will  lie,.— 

(1)  For  not  prosecuting  the  niiU  with  effect.  i.<'..  not  nurcesufully: 
aa  to  which  see  Y/eUh  v.  O'aricn.  2S  U.  C.  Q.  B.  4M:  irallioary  »  Btf 
««».  H  U.  C.  q.  B.  174;  I»ot(<TM«  V.  Pyller.  31  U.  C.  Q.  B  313:  15  U 
C.  q.  B.  140 

(2»  For  delay  in  preeecutlng:  see  BfUrhrr  v.  Burn,  24  L'.  C.  Q.  B 
124;  C»»rc»i»  v.  Uenliam.  29  C.  I".  474;  but  see  ODonn.II  v.  D»c«« 
anil.  14  Ont  1. 

(3)  For  not  returning  the  goods:  see  Pattcraon  v.  fuller,  supra. 

As  to  the  damages  recoverable:  see  \orinan  v,  Hope.  13  Oat.  r.."ti: 
14  Ont.  287.  Formerly  the  excess  of  solicitor  and  client  costs  of 
defence,  over  and  above  taxed  party  and  party  costs,  were  not  rewrff 
able:  H'iJIiamt  v.  Crow.  10  Ont.  App.  301;  hut  see  now  Hut€  3ll;t. 

DamagAs  for  "illegal  distress"  and  for  "annoyance  sad  injury 
to  credit  and  reputation  in  trade"  are  recoverable  in  an  actli.n  u:* 
replevin  arising  ont  of  a  wrongful  distress  for  alleged  arrears  of  rrat: 
Smith  v.  Bnrifftit.  89  L.  T.  724. 

363.  When  an  oidi  i-  of  replevin  is  is.sued  for  any  pro 
pert}-  whidi  had  voi  been  previously  taken  mit  of  the 
plaintiff's  pcssession,  and  for  which  the  plaiiililT  niijilil 
bring  an  action  for  conversion,  the  defendant  sliall  Ik 
entitled,  if  the  plaintifT  fails  in  the  action,  to  be  fully  in 
demnified  against  all  damages  sustained  by  the  defeii 
dant,  including  any  extra  costs  which  he  may  incur  in 
defending  the  action ;  and  the  bond  shall  be  conditiooed 
so  as  to  require  the  plaintiff  and  the  sureties  to  in- 
demnify and  save  harmless  the  defendant  from  all  lo?! 
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iinH  damage  which  he  may  BURtain  by  rcaaon  of  the  soil-  *^,'"' 
lire,  and  of  any  deterioration  of  the  property  iu  tlie 
meantime,  in  tbc  event  of  ita  beioR  returned,  and  all 
TOsts,  charges,  uml  expcnJteB  which  tlie  defendant  may 
incur,  inelading  reORonable  costs  not  taxable  between 
party  and  party  This  provision  shall  not  be  required 
ia  cases  of  distress  for  rent  or  damage  feasant.  C.Ii. 
1074. 

ThB  lUlute  148  Vict.  c.  1.1.  >.  8|,  from  whkll  tllli  Rule  U  taken 
wu  probably  paaaed  In  coiiMqurnce  of  the  decision  In  WlUtamt  v 
r'row.  10  Ont.  App.  301,  to  tbe  effect  tbat  a  iuccef»ful  dafendanl  In 
ri'plerln  could  not  recover  aa  damaiea  the  extra  coata  be  bad  been 
pot  to  betwMn  SAlloltor  and  client. 

Under  tbU  Rule  tbeie  extra  coata  are  now  recoverable,  except  In 
raiet  vbera  the  goods  replevied  have  been  illatralned  for  rent,  or 
dtmafc  Jeatant. 

This  Rute  glvea  no  rigbt  of  action  Independently  of  the  bond,  but 
men-ly  adds  another  condition  to  tbe  bond  beyond  that  formerly  r» 
qttlred;  Bitrintr  v.  Toronto  Ti/pe  Foundry,  31  Ont  422. 

The  nuretles  are  not  dierbarsed  by  the  trial  being  postponed  on 
the  application  of  tbe  plaintiff  without  tbe  defendant's  conaent  or  con 
rurrence;  0*Dont.   It  v.  Duchenautt.  14  Ont  1. 

364.  The  Sheriff  shall  not  serve  a  copy  of  the  writ  of  8h.ri«not 
summons  or  order  until  he  has  replevied  the  property,  aitn^'L 
or  some  part  thereof  if  he  cannot  replevy  the  wliole.  r«pb'iid' 
C.R.  1075. 

As  to  tbe  mode  of  framing  the  stafeement  of  claim  where  part  of 
the  goods  are  etolgli«d;  see  Thumton  v.  Brear/l.  8  P.  R.  10. 

385.  Where  the  order  is  i.^sucd  on  precipe  under  Rule  what  !<ii>rig 
359  (2)  the  Sheriff  shall  take  and  detain  the  property,  \,b„tl, 
and  shall  not  replevy  the  same  to  the  plaintiff  without  l''",^li^. 
the  order  of  the  Court,  but  may,  after  seven  days  from 
the  time  of  taking  the  same,  re-deliver  it  to  the  defen- 
dant, unless  in  the  meantime  the  plaintiff  obtains  and 
serves  on  the  Sheriff  an  order  directing  a  different  dis- 
position of  the  property.    C.R.  1076. 

Before  acting  upon  tbe  order  the  Sheriff  must  take  a  bond  from 
the  plaintiff,  as  provided  In  Rule  362,  unlesa  otherwise  provided  by 
the  order. 

In  replevying,  power  Is  given  to  the  Sheriff  by  Thr  /^-plt'i'in  Avt 
(R.  S.  0.  c.  69),  8.  5,  to  search  for  the  property  in.  and  If  liecesaary 
(but  during  the  daylight  only)  to  break  open  the  door  of  tbe  defen- 
dant's dwelling  hotise,  after  a  demand  publicly  made  at  the  door  for 
delivery  of  the  property,  and  non-compliance  for  six  hours. 
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By  section  6  of  the  same  Act,  it  tJbe  property  is  reasonably  sup. 
poseil  to  be  in  any  enclosure,  other  than  the  dwelling  bouse,  the  Sberill 
may  publicly  demanil  it  at  the  enclosure,  and  In  case  it  is  not  forth- 
with delivered,  be  may.  and  if  necessary  must,  at  once  break  open 
the  enclosure  to  make  replevin. 

By  section  7  of  the  same  Act,  if  the  property  is  reasonably  iui>- 
posed  to  be  concealed  about  the  person,  or  the  premises  (other  Uiau 
the  dwelling  house  or  other  enclosure)  of  the  defendant,  or  any  other 
person  holding  the  same  for  him,  the  Sheriff  may  demand  it  from  the 
defendant,  or  such  other  person,  and  upon  refusal  or  neglect  to  delirer 
It,  may,  and  if  necessary  must,  search  the  persoh  of  the  defendant,  or 
such  other  person,  or  such  premises. 

366.  The  Sheriff  shall  return  the  order  on  or  before 
the  tenth  day  after  the  service  thereof,  and  shall  trans- 
mit annexed  thereto, 

(o)  The  names  of  the  sureties  in,  and  the  date  of 
the  bond  taken  from  the  plaintiff,  and  the 
name  or  names  of  the  witnesses  thereto ; 

(b)  The  place  of  residence  and  addition  of  the 

sureties ; 

(c)  The  nimiber,  quantity  and  quality  of  the  articles 

of  pr.  jerty  replevied;  and  in  ease  he  has 
replevied  only  a  portion  of  the  property  ami 
cannot  replevy  the  residue  by  reason  of  the 
same  having  been  eloigned  out  of  his  county, 
or  not  being  in  the  possession  of  the  defen- 
dant or  of  any  other  person  for  him,  he  shall 
state  in  his  return  the  articles  which  he  can- 
not replevy  and  the  reason  therefor.  C.R 
1077. 

367.— (1)  "Where  the  Sheriff  makes  such  a  return  of 
the  property  distrained,  taken  or  detained  having  been 
eloigned,  the  Court  may  make  an  order  (Form  86)  direct- 
ing the  Sheriff  to  take  in  withernam  goods  and  chattels 
of  the  defendant. 

(2)  Where  a  Sheriff  makes  return  that  the  whole  or 
any  part  of  the  property  has  been  eloigned,  or  that  for 
any  reason  the  same  cannot  be  replevied,  the  plaintiff 
may,  if  he  so  elect,  serve  the  writ  of  summons,  and  in  his 
statement  of  claim,  claim  either  the  return  of  the  jtoods 
and  damages  for  their  detention,  or  damages  for  their 
conversion.    C.R.  1078.    Amended. 

For  Form  of  order:  see  No.  86:  H.  A  L.  Forms,  No.  1273. 
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Oa  tlie  Sth  Dec,  1859,  the  practice  In  Engluid  vu  ttat  If  tbe  BaUisei- 
Sberitt  returned  an  elolgnment  (quod  averla,  etc^  elongata  sunt)  to  ^^'^' 
aliat  and  pluriea  write  of  replevin,  the  writ  of  capias  in  tcithemam 
iHiied;  bnt  the  plalntUT  might  t&ke  out  and  deliver  to  the  Sheriff  the 
writ  of  replevin,  alias,  and  pluriet,  at  the  same  time,  so  aa  to  get  a  re- 
turn from  the  Sheriff  to  tha  pluries  at  once:  Gilbert  on  Replevin,  95,  It 
would  seem  tLat  under  the  present  Rules  no  alia«  and  plurit^s  orders 
or  writs  are  provided  for,  and  the  order  in  withernam  may  be  issued 
upon  the  Sherlirs  return,  to  the  order  of  replevin,  of  an  elolgnment 

368.  Where  the  plaintiff  is  entitled  to  sign  judgment  P,*"*','„',°° 
by  default,  he  may  sign  final  judgment  for  five  dollars  'r  J.i.uit. 
and  costs,  but  shall  not  be  entitled  to  recover  a  larger 
sum  except  upon  an  assessment  or  upon  filing  the  con- 
sent of  the  defendant  or  his  solicitor,  and  an  affidavit 
verifying  the  signature  to  such  consent.    CJR.  1079. 

As  to  damages  recoverable  by  a  plaintiff  in  replevin  at  a  trial, 
or  on  an  assessment  of  damages;  see  Oraham  v.  O'Catlaffltan.  14  Out. 
App.  477. 

(xi)  Interim  Preservation  of  Property,  etc. 

389.  Where  there  is  a  dispute  arising  upon  a  contract  jJ',JJ,'J"„. 
or  any  alleged  contract  affecting  the  title  to  any  pro-  "'y*','"" "' 
perty  the  Court  may  make  an  order  for  the  preservation 
or  interim  custody  of  such  property,  or  may  order  that 
the  amount  in  dispute  be  brought  into  Court  or  other- 
wise secured,  or  may  order  the  sale  of  the  property  and 
the  payment  of  the  proceeds  into  Court.    C.R.  1095. 

See  Eng.  (1833)  R.  6S7. 

This  provision  gives  increased  power  to  the  Court  for  preserving 
the  rights  of  the  parties  uninjured,  during  the  pendency  of  litigation, 
and  an  Interlocutory  order  made  under  this  Rule  may  be  enforced  by 
attachment:  Butchinson  v.  Bartmont,  W.  N.  1877,  29. 

In  Russell  V.  Daviea,  W.  N.  1883,  109;  19  C.  L.  J.  273,  an  action  to 
recover  arrears  of  an  annuity,  an  order  made  for  payment  of  the 
auQuiiy  tin  the  trial,  the  plaintiff  being  In  destitution,  was  reversed 
in  appeal,  as  it  appeared  in  the  evidence  that  the  defendant  had  a 
PTim&  fade  case  for  insisting  that  the  annuity  had  determined, 

370. — (1)  The  Court  mav,  upon  the  application  of  any  otd.rtor 
party  and  upon  such  terms  as  may  seem  just,  make  any  «nd  impec- 
order  for  the  detention  or   preservation  of   property,  p?ii°«7. 
being  the  subject  of  the  action,  or  for  the  inspection  of 
any  property,  the  inspection  of  which  is  necessary  for 
the  proper  determination  of  the  question  in  dispute ;  and 
for  all  or  any  of  the  purposes  aforesaid  may  authorize 
any  person  or  persons  to  enter  upon  or  into  any  land 
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or  building  in  the  possession  of  a  party  and  may  amli- 
orize  any  samples  to  be  taken,  or  any  observation  to  be 
made  or  experiment  to  be  tried,  which  may  seem  neces- 
sar>'  or  expedient  for  the  purpose  of  obtaining  full  in 
formation  or  evidence.  (See  also  Rule  266.)  C.  R.  WM, 
(2)  The  Court  may  also  on  notice  to  any  person  not 
a  party  to  the  action  make  an  order  authorizing  entrv 
upon  or  into  any  lands  or  building  in  the  possession  of 
such  person  for  the  purposes  of  such  inspection. 

See  the  Eng.  (1883)  R.  659. 

The  Court  of  Cbancery,  under  Its  similar  Jurladiction,  would  not 
grant  an  inspection  on  the  application  of  the  plaintiff,  unleea  satiaf^l 
that  he  had  a  case  to  be  tried  at  the  hearing;  nor  In  any  case  unless 
the  Inspection  asked  for  was  necessary  for  the  purpose  of  eaabliot 
the  party  applying  for  it  to  prove  bis  case:  Piggott  v.  Anglo-AmeHm 
Telegraph  Co.,  19  U  T.  46;  Batley  v.  Kynock,  h.  R.  19  Eg.  90. 

C.  R.  1098  provided  that  an  application  might  be  made  at  any  tttne 
after  the  right  appears,  and  although  that  Rule  has  not  been  con- 
tinued, presumably  the  application  may  be  h>  made  under  this  Rule. 
see  Right  of  Way  Mining  Co.  v.  La  Rose  Mining  Co..  14  0.  L.  R.  80, 
where  an  application  for  inspection  of  propert>  was  successfully  nude 
before  the  delivery  of  the  statement  of  claim. 

•  Inspection  by  the  plaintiff  and  his  solicitor  and  certain  witobues 
of  a  building,  the  construction  of  which  was  In  question  In  the  action. 
was  ordered:  Keyea  v.  McKeon,  23  O.  L.  R.  529. 

Semble,  a  Judge  cannot,  validly,  on  an  Interlocutory  motion,  take 
a  view  of  the  tubject  matter  In  dispute.  In  lieu  of  the  evidence  of 
witnesses:  London  Oeneral  Qmnibui  Co,  v.  Lavell,  1901,  1  Ch.  135; 
S3  L.  T.  453;  but  see  Rule  265. 

Formerly.  Inspection  could  not  be  granted  to  one  defendant  of  pro- 
perty belonging  to  another  defendant,  when  there  was  no  right  in 
question  between  them  in  the  action:  Shaw  v,  Bmith.  18  Q.  B.  D.  l^": 
but  under  the  Rule  as  now  framed  such  an  inspection  might  be  ordered. 
if  necessary  for  the  proper  determination  of  the  question  In  dispute 
in  the  action. 

The  power  to  grant  inspection  under  this  Rule  Is  limited  by  clause 
(1)  to  property  In  possession  oi  a  party  to  the  action;  where,  to  make 
the  inspection  eftectlve.  entry  into  any  land  or  building  Is  necessary. 
such  entry  must  be  limited  to  any  land  or  building  In  the  possession 
of  a  party  to  the  action;  and  an  order  was  refused  where  the  person 
having  possession  was  not  before  the  Court:  Reid  v.  Pouera.  28  Sol. 
Jour.  653;  Garrard  v.  Edge.  37  W.  R.  501.  Under  clause  12),  however, 
where  the  property  In  question  is  on  the  land  or  In  possessioc  of  some 
third  person  not  a  party,  on  notice  to  such  person  Inspection  mar 
be  ordered.  • 

In  an  action  to  re&traln  defendants  {who  were  owners  of  a  house 
fronting  on  the  same  street  as  tlie  buusi;  owned  by  Lht;  plaintil?).  from 
causing,  or  permitting,  spwage  to  be  discharged  from  their  premifie^ 
into  a  drain  belonging  to  the  plaintiff,  and  from  permitting  any  con- 
nection to  remain  between  their  premises  and  the  plaintiff's  drain,  an 
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onler  was  made  under  tbts  Itule,  authorizing  tbe  plaintiff  to  enter  on  I 
that  part  of  the  street  the  boII  of  which  belonged  to  the  defeadanti. 
ror  the  purpose  of  experimenting,  In  order  to  dlscuver  whether  the 
pipe  which  Joined  the  plaintiff's  drain  proceeded  directly  from  the 
defendant's  house,  and  for  this  purpose  to  dig  up  the  street  as  far  aA 
might  be  necessary:  Z,um6  v.  Beaumont,  27  Ch.  D.  356;  but  aemblc. 
such  an  order  could  not  be  made  In  respect  of  a  pubic  street  or  high- 
way in  Ontario  without  the  consent  of  the  municipality  having  Juris- 
diction over  such  street  or  highway. 

Where  tbe  defendant  in  an  action  for  obstruction  of  light  and  air, 
fiad  not  delivered  his  slatement  of  defence.  Aroblbald,  J.,  refused  an 
order  for  inspection  until  he  bad  disclosed  his  defence:  W.  N.  1876,  53. 

In  a  nuisance  acilon,  an  application  to  Inspect  the  defendant's 
works  to  ascertain  how^  the  nuisance  v/as  occasioned  was  refused,  as 
proof  of  the  nuisance  could  be  obtained  from  external  sources:  Barlow 
V.  Bailey,  18  W.  R.  783;  &ee  also  Flower  v.  Lloyd,  W.  N.  1876.  169,  230. 

Upon  a  primA  fade  case  of  mineral  trespass,  or  encroachment  by 
the  defendant,  or  where  the  fact  of  trespass  (which  Is  denied)  can 
orly  be  ascertained  by  inspection,  and  no  injury  will  result  to  the 
defendant  therefrom,  an  interlocutory  order  will  be  made  for  the 
Inspection  of  his  mine;  and  the  order  will,  when  necessary,  extend  to 
the  removal  of  the  obstruction  to  the  Inspection:  Seton.  5th  ed.,  503; 
see  Cooper  v.  Ince,  Hall  rf  Co..  W.  N.  1876,  24;  Right  of  Way  Mining  Co. 
T.  La  Rose  Mining  Co.,  14  O.  L.  R.  80. 

The  Court  has  Jurisdiction  under  this  Rule  to  grant  an  Interim 
injunction  in  a  proper  case,  to  restrain  a  defendant  from  ceasing  to 
pump  water  out  of  a  mine  which  the  defendant  was  In  posessaion  of. 
and  had  agreed  to  lease,  In  order  to  prevent  Its  destruction:  Strelley  v. 
Pearson.  15  Ch.  D.  113. 

The  rule  in  actions  for  the  Infringement  of  letters  patent  Is, 
•here  a  plaintiff  is  unable  to  obtain. -clear  and  Fatlsfactory  evidence 
of  infringement,  the  Court,  upon  a  fair  prim&  facie  case  being  made 
out.  will  order  the  defendant  to  permit  an  Inspection  to  be  made  of  hia 
premises  and  machinery,  by  proper  persons  named  on  behalf  of  the 
plaintiff:  Seton,  5th  ed.,  351.  In  an  action  to  restrain  infringement  of  a 
patent  for  grinding  grain  so  as  to  separate  the  germ  from  tbe  flour, 
inspection  of  the  plaintiff's  process,  to  see  how  it  was  actually  carried 
on  under  their  patent,  was  granted.  The  plaintiffs  did  not  claim  any 
noveltr  In  the  machinery,  their  specification  was  confined  to  a  new 
process  or  product:  The  Germ  Milling  Co.  v.  RoMnson,  53  L.  T.  696; 
34  W.  R.  194;  55  L.  J.  Chy.  287 

Inspection  of  samples  was  .  a  In  Munn  v.  McConnell.  7  C.  L. 

T,  169. 

In  an  action  to  recover  Jewellery,  the  defendant  alleged  that  it 
belonged  to  a  third  party,  and  had  been  deposited  by  him  to  secure  a 
debt  due  to  the  defendant.  The  Court  ordered  It  to  be  given  up  to 
an  officer  of  the  Court:  Velati  rf  Co.  v.  Braham  rf  Co..  46  h.  J.  C.  P.  415. 

The  Court  has  full  power  to  allow  photographs  to  be  taken  by  a 
party  to  the  action  of  documents  In  the  possession  of  the  other  party: 
Lcui.'i  V.  Londeshorough.  1893,  2  Q.  B.  191. 

Oil  the  affidavit  of  plalntiif.  btating  that  the  property  was  rapidly 
being  damaged,  the  Court  of  Appeal  appointed  him  receiver  and 
manager,  though  no  application  for  this  purpose  had  been  made,  either 
to  a  Divisional  Court  or  a  Judge:  Hyde  v.  Warden.  1  Ex.  D.  309. 
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RULES  CP  COUBT. 

A«  to  authorliiu  th«  making  of  eiperliMntg:  w«  Baiiuhe  am 
etc.,  V.  Ltvlnltein,  U  Ch.  D.  158.  "" 

Instead  of  ordering  documents  to  bo  brought  Into  Court   (he  Co. 
in  a  clear  case,  on  an  Interlocutory  motion,  directed  a  defeodani 
deliver  up  documenta  of  which  he  obtained  posaesilon  while  ic  ,i 
plalntlr,   service,   and   which   be  had   Improperly   carried  a.av.,' 
leaving  his  employ:  Whilwham  y,  Mou,  73  L.  T.  67. 

An  application  under  this  Rule  la  generally  made  to  the  Court  u». 
motions  for  Injunctions:  see  Enottth  v.  Cnnberwell  Vf  N  1875 IT 
but  an  order  has  been  made  In  Chambera :  aee  Cooper  v '  Ince  H.ii 
CO..  W,  N.  1876,  21;  Right  of  Way  JfJnin,  Co.  v.  La  RonUinLc' 
supra,  p.  873.  It  should.  In  general,  be  upon  notice:  see  the  next  «.i" 
and  Ho6,r,).„n  v.  am.  W.  N.  187.i,  231:  but  where  circumstances™, 
dered  It  proper,  on  an  ex  parte  application,  an  order  for  the  puromeol 
Inspecting  and  taking  samples  was  made:  Hen«e,tev  v.  Hohmanr,  °l 
L.  r.  61:  W.  N.  1877.  14;  an  order  tor  detention  and  preservation  il 
property:  MeluUh  v.  Milton.  24  W.  R.  679;  and  an  order  tor  InEpel, 

«,f  f  i"'  1,"  *"        ""^  '"'  '•'""»««»  ""■  wUhdrawlng  support  to  lanj 
Uitchell  V.  Darlev  ifajn  Colliem  Co.,  31  W.  R.  549. 

A  party  Is  bound  by  an  order  for  preservation  of  property  at  mn 
as  h«  has  notice  of  It:  Bx  p.  Langley,  13  Ch.  D.  110.    See  also  o  I' 

Chattel  property  In  dispute  may  be  ordered  to  be  sent  out  ot  thi 
jurisdiction,  for  the  purpose  of  Ihspectlon  by  a  witness  out  ol  tie 
jurisdiction  whose  evidence  Is  ordered  to  be  taken  abroad:  Chmm  v 
Pumc*.  1898,  2  Q.  B.  180;    S.  C.  ,ub  nam.  ChapU„  v.  tain,.  71  t 

Where  the  parties  agree,  without  orler,  to  an  Inspection,  the  mm 
tbereot  are  taxable  as  part  of  the  costs  of  tho  action:  .Uhwonh  v 
Engliih  Card  i'lothinp  Co.,  1904,  1  Ch.  702. 

371.  Tlie  Court  may,  at  any  time,  order  the  sal-  n 
such  manDor  and  on  such  terms  as  may  seem  just,  of  any 
goods,  wares,  or  merchandise  which  may  be  of  a  perish 
able  nature  or  likely  to  be  injured  from  keeping,  or  which 
for  any  other  reason  it  may  be  desirable  to  have  sold 
at  once.    C.R.  1097. 

See  Eng.   (1883)   R.  658. 

Quirre,  whether  an  order  can  be  made  under  this  Rule  only  where 
tne  roods,  etc..  are  the  subject  of  the  action:  Donrnr  v.  Gospel  Oil 
Iron  Co.,  6  T.  L.  R.  260,  and  sec  Rule  370. 

An  order  may  bo  made  for  the  sale  ot  ii  ohattel  which,  tor  a  ■)»« 
and  sufficient  reason.  It  may  bo  dealrable  to  have  sold  at  once."  Tim 
In  Bartholomew  v.  Freeman.  3  C.  P.  D.  316,  the  Court  ordered  a  lior.» 
to  be  sold,  on  the  ground  that  It  was  consuming  Its  value  In  food,  and 
there  was  jo  rciison  why  It  should  not  be  sold.  In  roddmlm  v. 
,racki,omille  P.  .c  .If.  ff„.  Co..  39  L.  T.  12,  an  order  waa  made  for  tbe 
sale  of  bonds  as  perishable  property:  and  In  Biranj  v,  nmnn.  1893. ." 
Ch.  216;  68  L.  T.  244,  a  like  order  was  made  In  respect  ot  shares  In  J 
limited  company,  as  being  goods  within  the  meaning  ot  this  Rule 
(see  also  note  to  Rule  222,  lupra.  p.  6R3  rt  sen.)  ■  and  see  Ore  v.  Belli. 
103  I..  T.  .lour.  267. 
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A  foreign  Bbtp  wai  ordered  to  be  sold  on  ttu  report  of  the  Marshal  mnlM  87t. 
lh»t  the  eale  was  desirable:  The  Ucrcuto,  11  P.  D.  10.  '"• 

An  order  was  refused  to  the  plaintiff  where  there  was  no  dispute  In 
the  action  that  the  property  In  the  goods  was  In  t^  >  defendant,  there 
being  no  urgent  reason  for  a  aale:  Nonpar  v,  Qq$jkI  Oak  iron  Co., 
ispra. 

In  an  action  for  an  unpaid  balance  on  the  sale  of  a  horse,  and  for 
breach  of  warranty  of  another  horse  received  In  part  payment,  plain- 
tiff applied  for  leave  to  sell  the  horse  so  received  In  part  payment;  it 
was  held  by  Qualn,  J„  that  no  order  was  necessary,  and  that  the  Rule 
was  not  applicable:  Anon.,  1  Charl,  Ch.  Ca.  127;  00  L.  T.  Jour.  p.  84. 

In  an  action  of  replevin  an  order  was  refused,  where  applied  for  by 
the  [^alntiff,  for  Jie  aale  of  six  valuable  horses  which  had  been  dpll- 
vered  to  him  under  an  order  of  replevin  in  the  action,  it  being  held 
that  he  was  free  to  sell  them,  at  the  risk,  of  course,  of  damages.  If  he 
railed  in  his  action:  tnnes  v.  Hutclteon.  9  O.  L.  R.  392. 

372.  Where  a  plaintiff  seeks  to  recover  specific  pro-  J™;,".',„°,'j 
perty  other  than  land,  and  the  defendant  does  not  dis-  w^jp*'" 
pnte  the  title  of  tlie  plaintiff,  but  claims  to  retain  the  '^^,;i;^'^l 
property  by  virtue  of  a  lien  or  otherwise  as  security  for 
money,  the  Court  may  order  that  the  plaintiff  pay  into 
Court,  to  abide  the  event  of  the  action,  the  amount  of 
money  in  respect  of  which  the  lien  or  security  is  claimed, 
and  such  further  sum  (if  any)  for  interest  and  costs  as> 
the  Court  may  direct,  and  that  upon  such  payment  into 
Court  being  made,  the  property  claimed  be  given  up  to 
him.   C.R.  1099. 

See  Eng.  (18o3)  R.  684. 

Under  this  Rule  in  order  to  entitle  the  plaintiff  to  an  order  that  the 
speciSc  property  be  given  up  to  him,  he  must  pay  Into  Court  the 
•  hole  amount  of  the  lien  claimed  by  the  defendant,  notwithstanding 
that  it  exceeds  the  value  of  the  speclflc  property  claimed:  Oebnider 
yaf  V.  Plofon,  26  Q.  B.  D.  13;  63  h.  T.  338.  But  thl9  would  not  prevent 
the  Court  from  dealing  with  a  case  where  a  fraudulent  excessive 
tlalm  Is  made  for  the  purpose  of  defeating  the  «ule:  S.  C.  per  Lord 
Esher.  M.R. 

The  flule  would  appear  to  apply  to  both  real  and  personal  property 
In  respect  of  which  a  Hen  Is  claimed. 


(xii)  Security  for  Costs. 
373.  Security  for  costs  may  be  ordered, 

(a)  Where  the  plaintiff  resides  out  of  Ontario; 
{b)  Where  the  plaintiff  is  ordinarily  resident  out 
of  Ontario,  though  he  may  be  temporarily 
resident  within  Ontario ; 


Security 
for  costs, 
order  for. 


Sit! 
■•la  STI. 


tLVLta  OF  COVBT. 

(f)  Where  the  plaintitf  has  brought  anotlior  aetii.a 
or  proceeding  for  the  same  causo  wliith  i. 
pending  in  On)  'rio  or  in  any  other  countr; ; 

(d)  Where  tlie  plaintiff  or  any  person  through  or 
under  whom  lie  claims,  has  had  jud^rnient  or 
order  passed  against  him,  in  another  actioi 
or  proceeding  for  the  same  cause  in  Untario 
or  in  any  other  country,  with  costs,  and  such 
costs  have  not  been  paid; 

(«)  Where  the  plaintitf  sues  as  an  informer,  or 
seeks  to  recover  any  penalty  given  to  an  in 
former  or  person  who  sues  for  the  same  under 
a  statute  or  law  by  which  a  penalty  is  given 
to  any  person  who  sues  for  the  same,  eithtr 
for  his  sole  benefit,  for  the  benefit  of  tlie 
Crown,  or  partly  for  his  benefit  and  partlv 
for  the  benefit  of  the  Grown,  and  the  defen- 
dant swears  that  in  his  belief  the  plaintiff  or 
informer  is  not  possessed  of  property  suffi- 
cient to  answer  the  costs  of  the  action  "in  ease 
a  judgment  is  rendered  in  favour  of  the  de- 
fendant, and  that  he  (the  applicant)  has  a 
good  defence  to  the  action  upon  the  merits, 
as  he  is  advised  and  believes; 

(/)  Where  the  action  is  brought  by  a  nominal  plain 
tiif; 

(g)  Where  upon  the  examination  of  the  pUmtiff 
it  appears  that  th<  i  e  is  good  reason  to  believe 
that  the  action  is  frivolous  and  vexatious,  and 
that  the  plaintiff  is  not  possessed  of  suffi- 
cient property  in  Ontario  to  answer  the  costs 
of  the  action ; 

(/i)  Where  an  action  is  brought  on  behalf  of  a  dm 
and  the  plaintiff  is  not  possessed  of  sufficient 
proiierty  to  answer  the  costs  nf  he  action. 
and  it  appears  that  the  plaintiff  is  put  for 
ward  or  instigated  to  sue  by  others; 

(i)  Where  under  the  provisions  of  any  statnie  tlio 
defendant  is  entitled  to  security  for  costs; 
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(j)  Where  either  party  to  a  garnishee,  interpleader  ■•••  "•• 
or  other   issue  is  an    active    claimant,  and 
would  if  a  plaintiff  be  liable  to  give  security 
for  costs.    C.B.  1198.    Amended. 
The  amendment  to  C.  R.  1198  conillt«  of  the  addition  of  the  clauMt 
(«),  (/).  (9)>  (^),  (^>  and  (>).    All  the  caaes  enumerated  In  those 
Hctlona  were  oaaM  In  which  the  Court  wai  prevlouiljr  accustomed  to 
order  jecurlty  (or  coata  to  be  given,  and  their  addition  to  this  Rule 
does  not  really  make  any  change  In  the  practice. 

"PUlatiff." — As  to  this  word:  see  MoJiont  Bank  v.  Sawyer,  and 
otber  casea,  infra,  p.  187. 

iMsrltj  for  Costs,  wham  OrdaTed.— This  Rule  does  not  limit 
the  right  to  security  for  costs  to  the  cases  enumerated,  but  gives  a 
speclflc  right  to  security  in  those  caaea  In  addUlon  to  any  others  In 
which,  according  to  law  or  the  practice  of  the  Court,  a  party  has  been 
heretofore  entitled  to  claim  security  for  coata. 

In  addition  to  the  cases  enumerated  In  this  Rule  security  for  coata 
may  be  required  to  be  given:  (1)  By  parties  residing  out  of  the  Juris- 
diction coming  Into  the  Master's  Office  to  prove  claims  aa  creditors  or 
otherwise.  (2)  Generally,  by  persons  out  of  the  Jurisdiction  Initiating 
any  proceedings.  (3)  By  a  defendant  out  of  the  Jurisdiction  setting 
up  a  counter-claim  unconnected  with  the  plaintiff's  claim. 

rhe  tact  that  the  cause  of  action  Is  a  to'elgn  Judgment  recovered 
hy  the  plaintiff  doea  not  affect  the  right  to  security:  CriJmf  v.  Broaden, 
1894,  :  q.  B.  30. 

It  will  not  be  ordered  In  an  alimony  suit:  Bennett  v.  Bennett,  7  P. 
R.  54,  because  In  such  actions  the  plaintiff  Is  not  ordered  to  pay  costa 
although  ahe  falls. 

In  regard  to  the  liability  to  give  security  for  coats,  an  executor 
sunda  In  no  different  poaltlon  from  a  litigant  suing  In  hla  own  right: 
He  Parker,  16  P.  H.  392;  nor  does  a  foreign  receiver:  Oanaiian  Inter- 
national Meratntile  Agencn  v.  Intcrnallonal  Jferconlile  Agency.  4  O. 
W.  R.  388. 

Poverty  of  the  plaintiff  Is  no  ground  alone  for  aaklng  security: 
Ko««  v.  ]aciiuet,  8  M.  *  W.  135:  Stceetmatt  v.  Morrison,  10  P.  R.  446; 
Cowen  v.  Toylor,  31  Ch.  D.  at  p.  38;  Oreetier  v.  Kahn,  1906,  2  K.  B. 
374;  95  L.  T.  481;  Heckecher  v.  Oroslel/,  1891,  1  Q.  B.  224;  (as  to  this 
case:  see  Wlihtwtck  v.  Pope.  1902,  2  K.  B.  99);  Lemeiurier  v.  Fergu- 
son, 20  T.  L.  R.  32;  Coo*  v.  Wftelloc*.  24  Q.  B.  D.  668;  58  W.  R.  534; 
nor  his  Insolvency  where  he  Is  suing  for  his  own  beneflt:  Rhodes  v. 
DoKson  16  Q.  B.  D.  548;  not  even  though  the  plaintiff  be  also  a  mar- 
ried woman:  UcKny  v.  Baker.  12  P.  R.  341.  But  where  a  party  is 
prosecuting  an  appeal  from  a  Judgment,  poverty  may  be  a  sufflclent 
Bround  for  ordering  security  for  costs  of  the  appeal:  see  Wigktvjtck 
V.  Pope,  supri;  BUUngton  v.  BIlHngton,  1907.  2  K.  B.  106;  96  L.  T.  «6o. 

A  defendant's  right  to  security  for  coats  may.  however,  be  waived, 
by  not  applying  at  a  proper  stage  of  the  cause:  Robrrtaon  v.  McHaatcr. 
8  P.  R.  14.  The  rule  as  to  wben  it  is  too  late  to  apply  is  not  the  same, 
however,  aa  formerly:  see  Vnited  Tclerhonc  Co.  v.  Bassano.  31  Ch.  D. 
630;  and  see  WighttiJick  v.  Pope,  supra. 

Where  a  defendant  admitted  the  cause  of  action  sued  upon,  and 
set  up  a  counter-claim  founded  upon  a  distinct  transaction,  he  was  held 
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auLca  or  couar. 


Raild«nc« 
out  of  Jur- 
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not  aDtllled  t-^  tecurltjr  for  coiU  (rDm  tk«  pUlnttS,  >  loraliner.  rnldlDi 
without  tbe  jurUdlctlon:   WIntvrfleM  v.  Brattnum,  3  Q,  B.  D.  3:M. 

Tbo  affldiivit  oa  wbick  the  ippllMtlon  U  l>u«l  need  nai  .iM,iur 
mcrili.  It  Is  lulllclent  If  the  depoiKnt  awnri  that  be  hui  "a  looil 
defence  upon  the  ir  rlti,  at  be  la  adrlaed  and  belleret":  Uouker  \ 
Kttl.  Bledric  Co..  C.  i>.  Dlvlalonal  Court,  18M. 

When  Ibe  dafandant  la  a  corporation  anraiate,  the  retjulrpd  i» 
davit,  to  obtain  aeeurltjr  for  coaU  under  tbia  Hule,  mar  be  made  I>t  ok 
of  Ita  offlc«ra:  aee  Rute  294. 

(a)  Kaaidaxa  oat  at  tka  Jariadletlaa.— A  defendant  Is  priwi 
/ode,  but  not  ncMaaarllr,  entitled  to  aecurltjp  where  the  plal«tir< 
realdenoe  la  out  of  the  Jurladlctlon.  If  It  b«  nad«  apparent  from 
evidence  which  the  Court  can  look  at,  auota  aa  defendant'!  admlulons 
on  examination,  or  other  JdmlHlon.  thouih  not  In  nny  teihnluil  form 
Anglo-American  Catingi  Co.  v.  Aotclln,  10  P.  R.  391,  that  there  li  no 
defence,  aecurlty  will  not  be  ordered,  or  a  prirclpc  order  will  be  lef 
aalde:  Dorr  v.  Hand,  10  P.  R.  l«o:  riUhauiliau  v.  HiTtf"-!.  16  P.  R.  110; 
De  at.  Martin  v.  Dayii,  W.  N.  1884.  S«;  28  Bol.  Jour  392. 

A  plaintiff  ilvlnK  a  flctltloua  addresa  wltbln  the  Jurladlctlon.  wbra 
be  1»  In  fact  a  priaoner  under  criminal  aentence  In  Ontario,  will  be 
ordered  to  jive  aecurlty  for  coata:  Foumter  v.  Hogarth,  16  P.  R.  71; 
althouxh  the  fact  that  the  plaintiff  la  In  prlaon  la  not  of  luelt  a 
ground  tor  ordering  bim  to  give  aecuilty:  aee  Oupont  v.  Croo*.  !0 
L.  T.  Jour.  31. 

A  plaintiff  wilfully  giving  a  falae  or  Actltloui  addreia  wltbln  lb( 
Jurladlctlon.  though  really  living  without,  will  be  ordered  to  give 
aecurlty:  WaMron  v.  UcWalter,  6  P.  H.  145;  SuHierlonii  v.  UcDmaU. 
9  P.  R.  178;  Reionto  v.  chaytor,  4  Q.  B.  D.  468;  Manliy  v.  Bewickc.  S 
De  O.  M.  *  O.  488,  and  see  Re  Sturgil,  etc.,  34  W.  R.  163;  Antrevl  t. 
Keod.  3  T.  L.  R.  573;  Frater  v.  Patmer,  3  Y.  4  C.  280;  and  wbere  Ibli 
la  done,  the  order  will  not  be  discharged  merely  because  the  plaintiff 
cornea  to  reside  wltbln  the  Jurladlctlon:  r».;  but  where  a  plaintiff  hu. 
by  mistake,  given  an  erroneoua  addreea  wltbln  the  Jurisdiction,  when 
he  waa  In  fact  resident  temporarily  out  of  the  Jurisdiction,  on  tbe 
mlatake  being  established,  be  will  not  be  ordered  to  give  security,  if 
he  has  In  tbe  meantime  come  to  reside  within  tbe  Jurladlctlon:  binder. 
ton  V.  Ouebec  Fire  In:  Co.,  16  P.  R  132.  A  tolo  plaintiff  residing  out 
of  tbe  Jurladlctlon,  will  primi  fade  be  obliged  to  give  security:  Dss. 
Pr.,  5tii  ed..  28;  Kep»6Hc  0/  Coilo  Rica  v.  Eriattget,  3  Cb.  D.  62;  al» 
a  i:'>le  plaintiff  leaving  the  Jurisdiction  during  t^e  pendency  of  tbe 
action  In  order  to  avoid  arreat  for  contempt  of  Coi^rt:  Codd  v.  Belap. 
15  P.  B.  374;  but  not  one  of  several  plaintiffs,  one  of  whom  resides 
wltbln  tbe  Jurisdiction,  where  they  sue  In  reapec^  of  a  Joint  claim. 
even  though  1  several  claim  be  aei  up  In  the  alternative:  D'flormHJffef 
v.  Orey,  10  Q.  B.  D.  13;  JfcCoimell  v.  Waketori.  13  f>.  R.  153;  Smilh  v. 
Bilverthome,  15  P.  R.  197;  but  where  the  claln^s  are  several:  see 
Felgale  v.  Hegter,  in/ra,  p.  879.  But  alnce  Rule  66,  Jupro.  p.  415.  all  Hie 
plaintiffs  may  not  be  Jointly  liable  for  the  whole  costs:  hence,  the  rule 
that  security  for  costs  should  not  be  ordered  where  the  objeetion  taken 
to  a  plaintiff  (e.g.,  residence  abroad.  Insolvency),  ts  not  applleable  to 
other  {.-o-plaintiffa,  does  not  t.ow  universally  govern:  fninf/  ¥.  C!r,'l- 
12  P.  H.  29.  in  which  security  was  ordered  tor  tbe  costs  of  the  dcfen 
dants  against  one  plaintiff,  where  the  claims  of  the  several  plaintiffs 
were  distinct. 
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aecurltr   for  CMtt  wm  r«fuMd   In   tn  allmonr   tult   tboufh   the  Bate  STt. 
pUintifl  WM  rMldent  out  of  the  Jurtidtctlon;   Bfnnelt  v.  Bvnnett,  7 
P.  H.  M. 

Security  will  not  be  required  It  the  plalnilff  li  scrvlni  abroid  In 
tb4  ftrmr  or  navy:  £ifffly»  v.  CMppendate,  0  Sim.  497;  Evering  v. 
CMtmdtn,  7  Dowl.  536;  Otclirilioil  v.  CiiiHII,  I  Chjr.  Ch.  l«l;  or  If  > 
Brltlih  subject,  and  at  tJbe  time  reatdenl  within  the  Jur.  Miction,  though 
fell  morementa  b«  uncertain:  .tllen  v.  Olobe,  Qlobe,  ii.  <  Member,  18il; 
QoriUner  v.  Harrit.  8  L.  R.  Ir.  352;  but  see  Harktcu  v.  ,  troftto  Oeni^ol 
Tm.li  Co.,  33  C.  I,.  J.  432. 

In  Jlorlln  v.  BMttll.  21  L.  R.  Ir.  196,  aecurlty  waa  ordered  to  be 
ilren  by  a  Bailor  foUowlns  hia  oalUng  out  of  the  Juriadlctlon,  though 
lili  family  resided  within  It;  but  where  a  plalntIR  had  bis  home  In 
Ontario,  but  carried  on  business  out  of  the  Jurisdiction,  and  only 
vtllted  bis  home  at  Intenrala  of  a  month  tor  a  few  daya  at  a  time, 
be  waa  held  to  reside  In  Ontario:  Moffill  t.  teonard.  «  0.  I..  R.  38:1. 

A  motion  for  security  was  refus'^d  where  the  plaintiffs  resident  out 
of  the  Jurisdiction,  bad  recovered  Judgment,  and  the  defendant  was 
appealing,  and  alleged  that,  since  recovery  of  th?  Judgment,  the  plain- 
tils  bad  removed  tbolr  asaeU  out  ot  the  Provls>x:  £j;<*a»»p  Ban*  v. 
Bama.  11  P.  R,  11;  Bmall  v.  ifenderion,  18  P,  R,  314, 

An  Infant  plalntW  resident  out  ot  the  Jurisdiction  will  not  be 
entered  to  give  security  for  costa,  nor  will  bis  guardian  or  next  friend. 
H  within  the  Jurisdiction:  Jforini  v.  Kellontl.  10  C.  1..  T.  184;  S.o((  v. 
Vtajoro,  etc..  15  P.  R.  409,  4BB;  Roicrll  v.  CousMln,  18  P.  R.  94.  but 
lee  SMmoil  v.  JfarHn.  2  Chy.  Ch.  86;  but  It  the  infant  and  his  neit 
friend  be  iwldent  out  of  the  Jurisdiction,  security  for  costs  rill  be 
ordered  unless  a  new  neit  friend  resident  within  the  Jurisdiction  1» 
sriMlnted:  MeBain  v.  Waterloo  ManufaetuHnff  Co..  8  O.  L.  R.  620; 
>nd  where  the  Infant  plaintiff  Is  within  the  Jurisdiction,  and  the  next 
friend  Is  resident  out  of  the  Jurisdiction,  and  Is  also  a  plaintiff,  the 
Utter  may  be  required  to  give  secvrlty  for  costs,  or  In  default  his 
rialm  may  be  struck  out:  relgati:  v.  Hegler.  9  O.  L.  R.  315. 

If  the  plaintiff's  permanent  residence  Is  foreign,  the  defendant  la 
entitled  to  security  It  the  plaintiff  U  out  of  the  Jurisdiction  at  the 
time  of  the  motion:  Roberiion  v.  COM'fln.  10  P.  R.  568. 

If  a  plaintiff  goes  out  ot  the  Jurisdiction  permane  itly  peuJing 
action,  be  may  be  required  to  give  security  for  bo'i  pas;  and  future 
cosIb:  Uaisey  v.  Allen.  12  Ch.  D.  807;  Haleley  v.  Uerchanti  Dcipatdi 
Tmniportation  Co..  10  P.  R.  263;  Oodi  v.  Delop,  15  P.  R.  374;  and  sec 
ronner  v.  WellOMd.  19  P.  R.  149. 

A  foreign  corporation  must  be  incorporated  and  have  its  head  or 
controlling  office  within  the  Jurisdiction.  In  irder  to  be  excused  .is  a 
plaintiff  from  giving  security  tor  costs:  Aai.  nd  Co.  v.  irmalnng,  11 
0.  L.  R.  414. 

Defendants  were  held  not  entitled  to  security  from  plaintiffs  who 
sued  as  executors,  and  who.  under  a  power  of  attorney  from  Bug- 
Msh  executors,  took  out  probate  In  Ontario  of  the  will  of  a  testator  who 
resided  and  died  In  England:  Svket  v.  Canadian  PadHc  Rv-.  3  C.  L. 
T.  oOa. 

Semite,  that  an  affidavit  of  Information  and  belief  as  to  residence 
abroad  Is  not  sufficient  ground  for  an  order  for  security  for  coats: 
Homnmxorth  v.  «oIHnjr»icor»l,  10  P.  R.  5,  and  see  Bule  13. 
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auLw  or  cnuBT. 

Ai  to  wli»l  conitUutn  "  rnldenoa  "  abroad:  mc  lit  Trnirh  ■••  .h 
l>.  500;  He  Slumer  t  aMVerton,  1  O.  W.  N.  UU.  1127  H,  nitt^ 
N  "nT"'  ■""'■'*■  '"*•  ""■  '•""""■'"  '•  «'"«'"•  «■'"*•  '  a  «■ 

And  u  to  what  conttltulra  mldence  within  the  Inrlndlctloii  bT  . 
lorelfn  compan)':  m  Pur»n-  v.  Odfiir,  i<  p.  R.  68;  w,;,4„r«  ;  ill 
CO.  V.  8(.  r^d,„,  ;6..  38,;  «,„»„,»  c.  g,  fo,  >.  J/ar»  loll  I,  T  jlV, 
r.3J;  W.  N   I81T,  3>;  A,t,Hn*  Co.  v.  Armitroni,.  II  O.  I,.  R.  n, 

Where  the  action  li  In  the  nature  ot  a  croH  action  and  He  nln. 
t  «  li  reildent  out  or  the  Jurlndiction  It  li  a  matter  ot  Judicial  dlict" 
tlon  aa  to  whether  or  not  he  ihould  be  ordered  to  Hve  wnirlir  t., 
eoati:  .Vto  real*  Vo.  >.  Thf  Oeneral  Actite»t  Co..  IDII  '  K  n  «f> 
lOG  L.  T.  4(1).  ^  '" 

Where  on  an  application  by  an  admlnUtrator  (or  admlnlurulo, 
under  «./,■  60S.  a  defendant  out  of  the  JurlidicUon  appear.  1^1 
iMue  la  ordered  to  be  tried  In  which  the  defendant  li  made  VuintlH 
he  will.  In  aurh  clrcumitancei,  be  excuied  from  ilvint  iwurliy  for 
coiu:  Forltt  v.  Forbn.  23  O.  L.  R.  5U.  ■«•""!/  ror 

.k  ""^  TT-""^.  ■*"••"•  ***"■  '«»«adl.«J«i.  -  Formerl,.  If 
the  plalntIB  was  In  fact  within  the  Jurladletlon.  he  could  not  b> 
required  to  dve  wcurlty:  aee  Wilder  v.  aofUtu,  4  P.  ...  350;  «rto«d. 
V.  :hattor.  4  Q.  B.  D.  453;  and  oUler  catea  cited  .apra.  p.  87S;  but  no. 
uniler  the  prorl.lone  of  thu  Aale  a  temporary  reeldence  wlUiln  tb.Jur 
lad, otion  will  not  be  •ulllclenl  to  exonerate  u  party,  ordinarily  re^deo. 
abroad,  from  Hvlnt  ieourlty:  Wtid  v.  Oaiao,  3  O,  L.  H   429-  Kata. 

."»?„«;■.  ?"""'■.'  °-  V  "■  '"•  "  "  ■""  """"  «»  "  •PPllcitfon  ?.t 
aecuilty  for  coita  agalnat  a  plalntlS  ordinarily  reeldent  out  of  tli, 
JuriKllctlon,  that  he  taaa  no  llxed  place  of  retldence  anywhere:  -lllm/l 
i  o^T.'  ,  *■;  "•  "•  °'"'-''"''«  Dei.itT  y.  Jfort.,  Bona  v.  Ham. 
18  P.  R.  465.  It  la  probable  that  tbia  branch  of  the  Aule  may  be  Iwld 
to  extend  to  other  caaea  beside,  that  ot  a  plaintiff  In  an  action,  wHtn 
residence  abroad  la  the  ground  ot  ordering  security  to  be  given  A. 
apprlcstlon  to  compel  aecurity  to  be  given  by  a  foreigner  In  prison 
within  the  Jurladlctlon  was  rofuaed:  Dupont  v,  croot,  SO  L.  T.  Jour 
31;  but  that  was  before  the  imendment  of  the  Bule  authoriztas  an 
application  In  case  of  temporary  reeldence. 

A  plalnUff  who  comes  Into  the  Jurladlctlon  after  the  Issue  ol  an 
order  may  be  relieved  from  It,  If  he  la  actually,  and  Intends  to  remali, 
a  resident  there:  NetMt  v.  Oolno,  3  O.  L.  R.  429. 

<e)  PeadeMT  of  Awtker  Aetioa.— To  bring  a  case  within  ^lauM 
(c)  o(  this  Hale  It  must  be  clearly  shown  that  the  causes  of  actios  art 
identically  the  aame,  and  not  merely  growing  out  ol  the  aa-ne  tranaaf 
tlon:  Dean  v.  Lamprev.  2  Cby,  Ch.  202.  See  also  um  v.  Paum.  S6  L 
T.  Un:  Caswell  v.  Murray.  18  C.  L.  J.  76;  Grand  Junction  Ry.  v.  Peter- 
borough. 10  P.  R.  107;  iucos  V.  Vruiclahank.  13  P.  R.  31;  Cobbelt  v 
Warner.  I..  R.  2  «.  B.  108;  W.ir  v.  IViir,  2  O.  W.  N.  1187;  and  .Voili« 
V.  Beauchamf.  25  Ch.  D.  12;  approved  In  McCabe  v.  Bank  ol  [rclmil. 
14  App.  Caa.  413. 

In  Brunsden  v.  Humphrey.  14  Q.  B.  D.  141,  It  was  held,  that  wbere 
a  judgTijent  bad  been  uttluiued,  in  an  action  to  recover  damages  lor 
Injury  to  the  plaintiff's  cab  In  a  collision  caused  by  the  defendant's 
servant,  another  action  might  he  brought  for  damages  for  a  personal 
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Injury  sBlI«reit  In  the  wnw  coUUIon,  u  It  wu  b«ld  to  coaitUuta  a  ■«!•  tT». 
ilUtlart  eauji*  of  ftcilon. 


R.  Ir  314.  for  an 


See  /fwiell  V.  WateTforil  a  Umertck  Itf/., 

iRItftBC*  of  SphttlDS  ft  CftUH  Of  ftCtlOO. 

In  tierrao  v.  Xoff,  15  Q.  B.  D.  S49,  an  action  had  been  Inatltuted  In 
thr  Cbanrcry  Dlvlilon  for  an  Injunction  to  reatraln  tb«  defendanti  and 
K  cominny  from  parilns  with  aharei,  or  r^KlatarlDg  the  defendanu  an 
traniferfet,  and  for  "  further  and  other  relief."  That  action  wan 
tfttled  by  a  conaent  ord^r  for  delivery  up  of  shares  to  the  plalntllt. 
ud  itaylni  the  action.  Owing  to  delay  In  dellvtrlng  tb«  abarei  they 
wffe  Mid  at  a  loaa,  and  thia  action  was  brought  for  damaget  for  the 
fletentton.  It  wai  held  that  It  waa  the  same  rauae  of  action  aa  In 
ihf  Chancer}-  Dlvlilon,  and  the  plaintiff  waa  ratopped  by  the  consent 
order  from  recovering  damagei,  *be  action  in  the  Chancery  Dlvlilon 
being  for  all  relief  neceiaary  to  do  complete  juitlce  between  the  partlei. 

Where  security  U  ordered  the  proceedings  are  of  course  stayed 
until  the  security  Is  given:  see  Campbell  v,  Elgie,  16  P.  R.  440:  Autf 
i",  and  the  action  may  be  dlimlased  If  tbe  security  be  not  given 
wlthlD  the  time  limited  by  the  Court:  see  Rule  376.  The  word  "pro- 
ceedlni"  In  thIa  and  the  following  clause  of  the  Rule  means  a  pro- 
ceeding In  Court.  An  appeal  from  an  order  dismissing  a  motion  to  set 
ailde  an  award  was  held  not  to  be  a  "  proceeding  for  the  same  cause," 
u  an  action  to  recover  moneys  In  respect  of  certain  matters  Inch*  led 
Id  the  submission,  but  not  dealt  with  by  the  award:  Caugtif  v. 
Broicer,  17  P.  R.  488. 

(d)  llMi-pftjBeat  of  Costa  Im  amvtkov  Aetioa  for  aaasa  Cawse. —  Xon 

This  Rule  supersedes  tbe  former  practice  under  which  the  second  »'<»( 
action  might  be  stayed  until  the  costs  of  the  former  action  were  paid:  '^^^ ' 
Campbell  v.  Elgie,  16  P.  R.  440. 

As  to  tbe  meaning  of  tbe  word  "proceeding":  see  Caughell  v. 
Broicer,  npra. 

Security  for  costs  may  be  ordered  to  be  given,  even  though  the 
former  action  was  not  between  precisely  the  same  parties,  where 
the  plaintiff  Is  suing  substantially  by  virtue  of  the  same  alleged  title 
as  that  set  up  In  tbe  former  action:  May  v.  Werden.  17  P.  R.  530. 
vrhere  the  second  plaintiff  knew  the  history  of  the  prior  litigation. 
and  appeared  to  have  been  made  plaintiff.  In  order  to  evade  tbe  prac- 
tlpe  which  would  require  security  to  be  given. 

Where,  however,  the  costs  In  the  former  action  were  not  ordered 
to  be  paid  by  the  plaintiff  personally,  but  out  of  an  estate,  security 
WBB  refused:  CurtU  v.  IfcXaftS.  7  P.  R.  246;  Pcteri  v.  Tilly,  11  P. 
D.  145. 

The  plaintiff  cannot  set  up  that  tbe  first  action  was  brought  with- 
out his  authority,  where,  when  It  becomes  known  to  him  he  could 
move  to  relieve  himself  on  that  ground  from  itablliiy  for  the  costs. 
but  did  not  do  so:  Lea  v.  Lang,  17  P.  R.  203:  18  P.  R.  1.  where  the 
order  for  security  was  set  aside  on  terms,  the  plaintiff  having  obtained 
iui  order  setting  aside  tbe  judgment  obtained  against  him  In  the 
first  action. 

Under  the  former  practice,  where  some  of  the  causes;  of  nrtlon  In 
a  second  action  were  the  same  as   in  a  former  action,  the   plaintiff 
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Nomina] 
plaintiff. 
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bavins  dtacontinued  as  to  th(we>  the  Court  refused  to  stay  the  second 
action  In  reai>ect  of  the  new  causes  of  action  till  costs  of  the  former 
action  were  paid :  Bywater  v.  Dunne,  10  L.  R.  Ir.  380. 

Where  an  action  by  a  married  woman  by  her  next  frlead  «u 
diamlBsed  with  costs,  for  want  of  prosecution,  a  second  action  on  her 
behalf  for  the  same  object,  but  by  a  new  next  friend,  was  stayed  till 
the  coats  of  the  first  action  were  paid:  Re  Payne,  Handle  v.  Pq^dc 
23  Ch,  D.  288;  and  in  such  a  case  the  defendant  would  now  be  entitled 
to  security  for  costs  under  this  clause  of  the  Rule. 

Where  an  application  foi  registration  under  the  Land  Titles  Act 
was  opposed,  and  the  oonteetant  was  ordered  to  be  made  plaintiff  in 
an  issue  to  determine  the  Queation  of  his  right,  he,  being  resldem  out 
of  the  jurisdiction,  was  ord«red  to  give  security  for  costs,  on  it  appear 
Ing  that  he  had  brought  two  previous  actions  In  respect  of  the  urn 
matter  which  had  been  dismissed  with  costs  which  had  not  been  p&ld. 
and  on  the  evidence,  as  it  appeared  before  the  Master  of  Titles,  bis 
claim  should  be  dismissed :  Boyle  v.  McCahe,  24  O.  L.  R.  311). 


-This  section  is  based  i 


(e)  AetloBS  to  ReeoTcr  Penaltles.- 

R.  1200. 

Rule  1244,  from  which  C.  R.  1200  was  taken,  provided  only  for  the 
giving  security  for  the  oosts  "  to  be  incurred,"  under  which  wording  it 
was  held  that  security  for  costs  already  incurred  could  not  be  required 
Thowvion  V.  Williamson,  16  P.  R.  368;  Budioorth  v.  Bell,  10  p.  R.  544; 
but  the  Rule  as  revised  here  contains  no  such  itmitatlon,  and  th« 
security  to  be  given  under  this  Rule  should  therefore  be  for  all  costs, 

(f)  If omliul  Flainliff. — Security  may  be  ordered  If  the  plaintirr  U 
insolvent,  and  the  action  is  In  reality  for  the  benefit  of  some  other  per 
son:  Mason  v.  JeSrey,  2  Chy.  Ch.  IB;  Little  v.  Wright,  16  Gr.  516; 
Pendry  v.  O'Neill.  7  P.  R.  52;  Boice  v.  O'Loane,  7  P.  R.  359;  Delanrj 
V.  MacLellan,  13  P.  R.  63;  Delap  v.  Vharlebois,  15  P.  R.  45;  Major  \- 
Mackenzie,  17  P.  R.  18  (explaining  Gordon  v.  Armstrong.  16  P.  R.  4321; 
May  v.  Werden,  17  P.  R.  530,  affirmed  by  D.  C.  33  C.  L.  J.  568;  He 
Sturmer  <£  Beaverton,  24  O.  L.  R.  65;  especially  If  such  other  person 
is  out  of  the  jurisdiction,  though  the  plalntUF  had  a  nominal  interest: 
Re  Rainy  Lake  Lumber  Co.,  11  P.  R  314;  see  also  Sioain  v.  FoUous. 
18  Q.  B.  D.  585;  and  aee  Port  Rowan  tt  L.  8.  By.  Co.  v.  South  yorfolk 
Ry.  Co.,  13  P.  R.  327,  where  an  i^pUoatlon  for  security  for  costs  was 
made,  on  the  ground  that  the  plaintiff  company  was  alleged  to  have 
no  corporate  existence,  and  was  alleged  to  be  suing  on  behalf  of  a 
third  person  who  was  insolven*^  So,  where  the  plaintiff  is  only  ooe 
of  a  large  number  interested,  and  the  Court  is  satisfied  that  he  has 
been  put  forward  by  the  others  to  Institute  the  action,  and  he  is  a  man 
of  no  means:  Hathway  v.  Doig.  9  P.  R.  91;  Clark  v.  8t.  Catharines,  i" 
P.  R.  205;  Re  Seventh  B.  C.  Bdg.  8oc.,  51  L.  T.  109;  security  may  b^ 
ordered;  and  see  clause  <h).  infra,  p.  884. 

Where  an  action  was  brought  by  a  mortgagor  In  respect  of  the 
mortgaged  estate,  and  the  mortgage  was  so  large  as  to  leave  no  valnc 
In  the  equity  of  redemption,  so  that  the  action  was  really  for  tbe 
benefit  of  the  mortgagee,  the  plaintiff  was  required  to  give  security 
for  costs  as  being  In  effect  a  nominal  plaintiff:  Gordon  v.  Armntron^ 
16  P.  R.  432;  see  Major  v,  Mflcftentie.  17  P,  R,  is. 

To  entitle  a  defendant  to  security  on  this  ground.  It  is  not  sufflctent 
to  show  that  the  plaintiff  is  a  man  of  no  means,  and  has  no  beneficial 
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iBtere&t;  It  must  be  shown  that  the  action  It  roallf  that  of  settle  other  BtUt  873. 
iwrBon:  Maior  v.  Maekenxie,  17  P.  R.  18;  and  securltr  will  not  be 
ordered  to  be  given  where  the  plaintiff  asserts  a  cause  of  action  In 
which  no  one  but  himself  Is  Interested:  Clarke  v.  Bama  Timber  Trans- 
port Co.,  10  P.  R.  384;  nor  where  the  plaintiff  himself  has  an  Interest 
In  the  action  which  Is  brought  partly  for  the  benefit  of  another:  Walt- 
bridge  V.  Trust  ii  Loan  Co.,  13  P.  R.  67;  bu(  the  Interest  must  l»e  sub- 
suntial.  and  not  merely  aomlnal :  Delaney  v.  MacLellan,  13  P.  R.  63. 

Where  an  allied  nominal  plaintiff  Is  examined  In  support  of  a 
motkiD  to  compel  him  to  give  security  for  oosts,  he  Mnnot  be  required 
CO  answer  as  to  his  financial  ability,  un^tll  a  primi  facie  case  has  been 
made  out  that  he  is  In  fact  a  nominal  t>laliitlff;  such  pHmS  fade  case 
may  be  made  by  the  affidavit  of  the  defendant,  that.  In  bis  belief,  suoh 
is  the  fact:  PHtcfuird  v.  pattigon.  19  P.  R.  108.  277;  very  clear  proof 
that  the  plaintiff  has  no  substantial  Interest  i&  necessary,  or  the  order 
will  not  be  made:  S.  C.  1  O.  L.  R.  37;  Richer  v.  Britton,  3  O.  W.  N. 
1512. 

In  a  dasa  action  brought  by  fonr  ratepayers  against  a  municipal 
corporation  and  reeve  for  an  account  of  moneys  received  by  the  reeve 
from  the  corporation,  security  was  refused,  although  the  plaintiffs 
were  alleged  to  be  financially  incompetent  to  answer  costs,  tbe  action 
being  virtually  the  plaintiffs',  and  not  that  of  third  persons  putting 
'h«  plaintiffs  forward  to  sue:  McAUiater  v.  O'Meara,  17  P,  R.  176. 

An  assignee  In  Insolvency,  bond  fide  suing  In  the  discharge  of  his 
duty,  will  not  be  ordered  to  give  security,  though  without  means  and 
not  iMneOcially  interested:  Vara  v.  Gould,  8  P.  R.  31;  Oreener  v.  Kahn, 
1W6,  2  K.  B.  374;  95  L.  T.  481;  nor  will  a  receiver  of  an  Insolvent 
company  continuing,  by  order  of  the  Court,  an  action  brought  by  the 
company:  Provincial  Jna,  Co.  v.  Oooderham,  7  P.  R.  283;  nor  an  ofilclal 
liquidator:  CoweU  v.  Taylor,  31  Ch.  D.  34;  nor  an  admlalstrator  bring- 
ing an  action  under  The  Fatal  Accidents  Act  (R.  S.  O.  c.  161) :  Sharp 
V.  Qrand  Trunk  Ry.,  1  O.  L.  R.  200;  nor  a  trustee  suing  to  enforce  a 
covenant  In  a  separation  deed:  White  v.  Butt,  1909.  1  K.  B.  50;  99  L. 
T.  823;  but  where  a  plaintiff  has  entered  into  an  agreement  to  prose- 
cute the  action  for  the  benefit  of  a  trustee  for  ibis  creditors,  he  is  a 
nominal  plaintiff,  and  as  such  liable  to  be  ordereJ  to  give  security  for 
costs:  Lloyd  v.  Hathem  8.  B.  Co.,  85  L.  T.  IBS;  and,  If  resident  out  of 
the  jurisdiction,  a  receiver  of  a  company  Is  liable  to  give  security  in 
the  same  way  as  any  other  person  so  rei«dent;  Canadian  International 
Mncantile  Agency  v.  International  Me'cantile  Agency,  4  O.  W.  R.  338. 

Where  the  plaintiff  is  a  corpors^on,  the  fact  that  it  Is  Insolvent, 
and  a  receiver  of  Its  assets  has  **®*o  appointed,  is  no  ground  for 
ordering  security:  Dartmouth  Iffhour  Commi$$ion  v.  Mayor  of  Dart- 
mouth, 34  W.  R.  774;  65  L.  J  Q*  S-  *S3;  but  see  Hawkins  H.  Co.  v. 
Want.  69  L.  T.  297;  4  R.  677;*'  T.  L.  R.  481,  538. 

Qiiirre,  whether  the  ruJ-  ^^^^  security  Is  not  ordered  against  one 
only  of  several  plaintiffs  *h8  «ver  applicable  to  the  case  of  an  Insol- 
vent plaintiff  suing  for'^^^  benefit  of  another:  Irving  v.  Clark,  12  P. 
R.  29. 

Where  the  plal"-'"  parts  with  his  Interest  pendente  lite,  further 
prooeetllngB  may'*^  stayed  until  security  is  given,  or  the  action  is 
Ffvived  in  the  ■*""®  "f  the  assignee:  Swan  v.  Adama.  7  P.  R.  147;  see 
also  ftvar  v.  '««'«^.  16  Ch.  D.  121,  and  Ooatley  v.  Enmott.  15  C.  B.  291. 
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{b>  V>It«1o«b  Aotlnu — This  uctlon  of  the  Rule  reiolves  In  tbt 
afflrmatlTe  the  gutere  sucgeftted  in  Potter  j.  Cotton.  W.  N.  1879.  i^ 

As  to  what  Is  to  be  considered  frivolous  or  vexations  actioDs:  see 
note  to  Jud.  Act,  s.  16  (/),  supra,  p.  43.  Such  actions  may  also  be 
stayed:  see  lb. 

(h)  ImwlTent  FUtatlff  Repreaeatinc  Clasa.— Although  aectlon 
(h)  is  an  addition  to  C.  R.  1198.  yet  the  Court,  by  virtue  of  its  inherent 
jurisdiction,  made  orders  for  security  In  the  clrcumstanoes  mentioned 
therein :  see  Hathatoaj/  v.  Doio,  and  other  cases  noted,  ante,  p.  S82. 

(I)  Itatetorj  Blcht  to  •Mvrity.— Among  the  cases  in  which 
there  is  a  statutory  right  to  security  are  the  following: 

Aetlou  for  LibeL— By  The  Lthel  and  Slander  Act  {R.  8.  0.  c.  Ti), 
s.  13,  In  actions  for  Libel  contained  In  a  newspaper  (as  defined  bj  s 
2  of  the  Act),  the  defendant  may,  at  any  time  after  the  filing  of  the 
statement  of  claim,  apply  for  security  for  costs  upon  notice,  and  on  an 
affidavit  by  the  defendant,  or  his  agent,  showing  the  nature  of  the 
action  and  defence,  and  showing  that  the  plaintiff  is  not  posBeseed  of 
property  sufflcient  to  answer  the  costs  of  the  action  in  case  a  verdict 
or  Judgment  Is  given  In  favour  of  the  defendant,  and  that  the  defendant 
has  a  good  defence  on  the  merits,  and  that  the  statements  complained 
of  were  published  in  good  faith,  or  that  the  grounds  of  action  ar« 
trivial  or  frivolous.  Where,  however,  the  alleged  libel  Involves  i  irlni 
inal  charge,  the  defendant  is  not  entitled  to  security  for  costs.  unK*? 
he  satisfles  the  Court  or  Judge  that  the  action  is  trivial  or  frivolous. 
or  that  the  article  was  published  In  good  faith,  and  that  there  was 
reasonable  ground  to  believe  that  the  same  was  for  the  public  benefit. 
and  that  the  publication  took  place  In  mi&take  or  misapprehension  of 
the  facts,  and  that  there  was  an  etiually  public  retractation  as  mem 
tloned  in  sec.  «  (2).  As  to  form  of  afiSdavit  of  defendant:  see  Robin- 
son V.  Mills,  mfra.  and  as  to  sufficiency  of  plaintiff's  affidavit  in 
answer:  see  Mc^eity  v.  Ottaica  Free  Preis,  2  O.  W.  N.  703. 

But,  on  such  an  application,  the  Judge  Is  not  to  try  the  merits,  and 
contentious  affidavits  In  answer  will  not  be  received:  Bartram  v. 
London  Free  Press,  Ig  p.  R.  n ;  it  is  sufficient  If  the  defendant  makes 
out  a  prim*  facie  ease  for  security:  Stoain  v.  If  ail  Printing  Co..  16  P. 
R.  132;  Lennox  v.  Star  Co.,  16  P.  R.  488;  and  see  Southwlck  v.  Hare,  15 
P.  R.  222;  Bartram  v.  Loadot.  Free  Press,  18  P.  R.  11. 

A  *'  Sporting  Editor,"  or  tne  who  has  the  editorial  care  of  a 
certain  department  of  a  newsptqer,  If  sued  for  libel  for  matter  so 
published,  is  entitled  to  security  -or  coats:  Robinson  v.  Mills.  19  0. 
L.  R.  162;  \eil  V.  Norman,  21  C.  U  1  Occ.  N.  293,  distinguished. 

As  to  the  case  where  a  criminal  Ck^irgg  tg  Involved:  see  fimytii  v 
Stephenson,  17  P.  R.  374;  Georgian  B(i,  co.  v.  The  World.  Ifi  P-  H 
320;  ifacdonald  v.  World.  lb.,  324. 

A  libel  does  not  involve  "  a  criminal  t.^j-gp^-  unless  the  otfenc*- 
imputed  is  one  that  could  be  made  the  aubje.  (j(  gn  indictment;  ''.? 
a  charge  that  a  Joint  stock  company  bribed  aliirmen  jg  not  a  "  crim- 
inal charge,"  because  a  company  could  not  be  imcted  for  an  offeucf 
Involving  malice,  or  intent,  on  the  part  of  the  allt,^,]  offender:  Gfor- 
gian  Bay  Co.  v.  The  World,  supra;  Bennett  v.  Bm^,-,.  priat.  Co..  HJ 
P.  R.  63;  and  see  D'lvry  v.  The  World.  17  P.  R.  387. 
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As  accusation  of  "  blsckmaiUnc "  imputei  an  indictable  offence:  bousts. 
Mark$  v.  Samueh  1904.  2  K.  B.  287;  but  see  Macdonald  v.  The  Mail,  2 
0.  U  R.  2T8. 

Wbere  it  was  shown  that  the  plaintiff  was  not  in  fact  the  person 
referred  to  In  the  alleged  libel,  the  action  was  regarded  as  frivolous: 
Omeme  v.  Olobe  Printing  Co.,  14  P.  R.  72;  aed  vide  HuUtm  v.  Jonea, 
mo.  A.  C.  20. 

A  printed  paper  l&sued  dally  by  the  conductors  of  a  mercantile 
agency  to  persons  who  are  subscribers  to  the  agency,  for  the  purpose 
of  giving  the  Information  required  by  such  subscrllwrs.  Is  a  "  news- 
jiper"  within  R.  S.  O.  c.  71.  a  12,  auprai  Slattery  v.  Dun,  18  P.  R. 
168;  but  the  Statute  only  entitles  newspaper  publishers  or  proprietors 
to  security  for  costs ;  a  person  sued  for  libel  contained  In  an  adver- 
tiiement  published  In  a  newspaper,  of  which  the  defendant  Is  neither 
tbe  proprietor  nor  publisher,  is  not  entitled  to  security:  Powell  v. 
Kuskin,  35  C.  L.  J.  241. 

As  to  wliat  is  a  good  defence  on  tbe  merits:  see  Paladino  v.  Quatin, 
17  P.  R.  653.  It  must  be  disclosed:  see  Lancaster  v.  Ryckman,  15  P. 
B,  19»;  Georgian  Bay  Co.  v.  The  World,  IC  P.  R.  320.  An 
order  of  a  Judge  granting,  or  refusing  security  under  R.  9.  O.  c.  71, 
is  final;  but  not  that  of  the  Master  In  Chambers,  or  other  Judicial 
officer:  see  lb.,  and  see  Bryant  v.  Beading,  17  Q.  B.  D.  128;  54  L.  T. 
524;  Clench  v.  Dooley,  56  L.  T.  122;  Chriatie  v.  Conway,  9  P.  R.  529; 
but  see  Keg.  ex  rel  McQuire  v.  Birkett,  21  Ont.  162. 

Formerly  where  the  alleged  libel  was  against  a  candidate  for  a 
public  office  in  Ontario,  the  defendant,  not  having  published  a  retrac- 
tation, was  not  entitled  to  security:  Conmee  v.  Weidman,  16  P.  R.  239; 
but  under  The  Libel  d  Slander  Act  <R.  3.  O.  c.  71).  as  It  Is  now  framed, 
that  case  would  appear  to  be  no  longer  an  authority. 

Aetl*>s  of  Slamdar  fov  Impmtinc  17mcikaatlt7. — By   The  Libel  siuder 
and  Slander  Act  (R.  S.  O.  c.  71),  s.  19,  In  actions  by  women  for  slander  imputinR 
imputing  unchaatlty  or  adultery,  the  defendant  may.  at  any  time  after  ""*  "'  ^'' 
the  tiling  of  the  statement  of  claim,  apply  to  the  Court  or  a  Judge*  upon 
notice  to  the  plaintiff,  for  security  for  costs,  upon  an  affidavit  of  the 
defendant  showing  the  nature  of  the  action,  and  that  the  plaintiff  Is 
not  possessed  of  property  sufficient  to  answer  the  costs  of  the  action 
If  a  verdict  or  Judgment  Is  given  In  favour  of  the  defendant,  and  that 
the  defendant  has  a  good  defence  to  the  action  on  the  merits,  or  that 
the  grounds  of  the  action  are  trivial  or  frivolous. 

On  such  an  application  the  nature  of  the  defence  must  be  disclosed; 
It  Is  not  sufficient  for  the  defendant  simply  to  swear  that  he  has  a 
good  defence  on  the  merits:  Lanca«(er  v.  Ryckman,  15  P.  R.  199;  and 
see  Paladino  v.  Gustin,  17  P.  R.  553;  and  the  onus  of  showing  that  the 
plaintiff  has  not  sufficient  property  Is  on  the  defendant:  see  Feaster  v. 
Cooney,  16  P.  R.  290;  property  to  the  value  of  fSOO.  nnlncumbered,  has 
been  deemed  sufficient:  lb.,  and  see  Bready  v.  Robertson.  14  P.  R.  7; 
Belalr  v.  Buchanan.  17  P.  R.  413,  476. 

Aotiona  ac«l»st  Jnstioes,  and  other  Pablio  Offloeri. — By   The  Public 
Public  Authoritica  Protection  Act  (R.  S.  O.  c.  89),  s.  16,  in  actions,  or  otRcert. 
other  legal  proreedtngs,  brought  against  a  Police  Magistrate,  or  other 
Justice  of  the  Peace,  or  any  other  person,  for  any  act  done  by  him  In 
pursuance,  or  execution,  of  any  statute,  or  of  any  public  duty,  or  »uth- 
oriiy,  or  In  respect  of  any  alleged  neglect  or  default  In  the  execution 
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Of  B07  suoli  Statute,  duty  or  autliority,  the  defendant  may,  u  aoy 
time  after  the  serrlce  of  the  writ,  apply  for  security  for  corta  oc 
notice  to  the  plaintiff,  and  on  an  affidavit  by  the  defendant  or  his  agent 
showing  the  nature  of  the  action,  and  of  the  defence,  and  BhowlDg 
to  the  satisfaction  of  the  Court  or  Judge,  that  the  plaintiff  la  not  po»- 
sessfcd  of  property  sufficient  to  answer  the  cosU  of  the  action,  in  caa< 
a  verdict  or  judgment  should  be  given  In  favour  of  the  defendant,  m 
that  he  has  a  good  defence  on  the  merits,  or  that  the  grounds  ol  the 
action  are  trivial  or  frivolous. 

A  police  officer  laying  an  information  for  obscene  language  Is  en- 
titled to  security  for  costs  in  an  action  brought  for  maliciously  lu 
Ing  such  information:  Eavet  v.  Neabitt,  1  O.  L.  R.  244;  so  also  a 
police  officer  sued  for  trespass  In  executing  a  warrant  of  arrest;  L€\eu 
V.  Dalby,  3  O.  L.  R.  301.  A  aheriff  acting  in  execution  of  a  /I.  fa.  is  not 
a  public  officer  entitled  to  security  for  costs  under  the  ststute 
Creighton  v.  Sweetland,  18  P.  R.  180. 

The  prL.Isiottfl  of  the  Act  must  be  followed  with  aome  approach 
to  strictness:  Robinson  v.  if  orris,  15  O.  L.  H.  649.  The  solicitor  for 
the  defendant  Is  bis  "  agent "  within  the  meaning  of  s.  16.  and  miy 
make  the  affidavit:  76..  where  the  affidavit  is  bssod  on  belief  the 
grounds  thereof  must  be  disclosed:  Bute  293. 

The  defence  on  the  merits  must  be  disclosed:  see  Lancaiter  v. 
Ryckman.  15  P.  R.  199.  and  Patadino  v.  Ouatin,  17  P.  R.  553.  The 
merits  of  the  action  will  not  be  tried  on  the  application,  but  a  primii 
/ooic  defenoe  must  be  established:  see  Paladino  v.  Oustin.  supru. 
atcain  v.  Mail  Printing  Co.,  16  P.  R.  132;  Lennox  v.  Star  Co..  16  P 
R.  488;  Southicick  v.  Hare.  15  P.  R,  222.  Although  the  application 
may  be  made  at  any  time  after  the  service  of  the  writ,  yet  It  has  been 
held  that  when  a  person  holding  a  public  office  is  made  n  defendant, 
on  an  application  for  security  the  pleadings  must  be  looked  at.  and  if. 
nn  them,  the  case  cannot  go  to  (he  Jory  against  the  defendant  as  a 
public  officer,  he  Is  not  entitled  to  security,  and  even  though  he  shows 
on  affidavit  that  his  sole  connection  with  the  matter  alleged  against 
him  was  In  his  public  capacity:  Parktr  v.  Balcer,  17  P.  R.  345. 

(J)  OarBlsliM,  mmd  Imterpleadcr,  Proessdiass.— 

GamlaUag:  Proocedlnca.  —  Security  has  also  been  ordered  to  be 
given  by  one  of  the  parties  to  an  issue  arising  out  of  garnishee  pro- 
ceedings, where  he  was  resident  ont  of  the  jurisdiction:  Canadian  Bank 
of  Commerce  v.  Middleton.  12  P.  R.  121;  Edwards  v.  Edwards,  12  P.  R. 
538;  but  a  judgment  creditor  appealing  from  an  order  refuslr.g  him 
an  attaching  order  was  held  not  liable  to  give  security  for  costs; 
Palmer  v.  Lovett,  14  P.  R.  415. 

Interpleader  Proeeedings. — In  an  interplea'^"'-  matter  either 
party:  Knickerbocker  v.  Webster.  17  P.  R.  189;  Swam  v.  Steddart.  V. 
P.  R.  4W);  Walker  v.  Niles.  3  Chy.  Ch.  108;  Deller  v.  Pric.iett.  20  U  J 
Q.  B.  151;  Tomlinson  v.  Land  d  Finance  Co..  14  Q.  B.  D.  £39:  Lovell  y. 
Wardroper.  4  P.  R.  265;  Farley  v.  Pedlar.  1  O.  L.  R.  570.  miiy  be  ordered 
to  give  security  for  costs.  In  the  same  Hrcnlnstances  as  a  plaintiff 
would  be  so  ordered  In  an  ordinary  action.  The  substantial,  and 
not  the  nominal.  Interest  of  the  parties  mast  be  looked  at,  anil,  there- 
fore, where  one  of  the  defendants  In  an  Interpleader  Issue  was  really 
Interested  In  the  result  thereof  as  a  plaintiff,  he  was  held  not  entitled 
to  call  upon  the  plaintiff  In  the  Issue  to  give  security  for  costs,  upon 
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the  round  that  the  latter  was  a  foreigner  realdlng  abroad:  Belmonte  bbi«  sts. 
V.  AvtMrA,  4  C.  P.  D.  362 ;  and  see  Kniekerbocleer  v.  Webtter,  §upn. 
If  the  party  subatantlally  moving  the  proceedings,  whether  plaintiff 
or  defendant,  Is  out  of  the  Jurisdiction,  he  should  give  security:  Re 
Ancient  Order  of  Forettert  d  Ca4tner,  14  P.  R.  47. 

A  Sheriff  in  interpleader  proceedings  is  only  entitled  to  security 
for  costs  under  the  same  circumstances  as  would  entitle  an  ordinary 
litigant  thereto:  Sweetman  v,  Morriton,  10  P.  R.  446. 

Other  Xntarloeiitory  PrfMeedlBKS.~-In  addition  to  the  cases  above 
enumerated,  there  are  others  In  which  security  for  costs  may  be 
ordered:  e.g. — 


r'a  Oflce.— Parties  residing  out  of  the  Jurisdiction,  coming  security. 
into  the  Master's  office  to  prove  clnlma  as  creditors,  or  otherwise,  may  *^<"'     . 
be  requlrU  to  give  security  for  costs:  Re  Reea.  Urguhart  v.  Toronto  M»r"r  T 
aeneral  Tru»t$  Co.,  10  P.  R.  425;   but  this  case  was  disapproved  of  ""t^'- 
by  the  Dlvlsiooal  Court  of  the  Q.  B.  D.  in  Palmer  v.  Lovett,  14  P.  R. 
415:  bat  see  Re  Parker,  16  P.  R.  392;  and  Can.  International  Mercantile 
Agency  v.  International  Mer.  Agency,  4  O.  W.  R.  338. 

Soamary  AppUcatlfHis. — Security  was  ordered  to  be  given  for  Summkry 
the  costs  of  opposing  a  petition  for  the  custody  of  an  infant:  Re  »pp"=»>1o»s 
Pinkney,  1  O.  W.  R.  694,  715;  and  for  a  petition  for  the  payment  of 
money  out  of  Court,  presented  by  a  petitioner  resident  out  of  the  juris- 
diction: Re  Parker,  16  P.  R.  392;  Can.  International  Mercantile,  etc.  v. 
International,  etc..  4  O.  W.  R.  338;  but  scv.  Palmer  v.  Lovett.  14  P.  R. 
41&;  and  where  two  persons,  both  out  of  the  jurladlctlon,  were  claiming 
tbe  same  fund,  each  was  ordered  to  give  security  for  costs  to  the  other 
of  them:  Sinclair  v.  Campbell.  2  O.  L.  R.  1;  and  a  person  resident  out 
of  tbe  jurisdiction  making  a  claim  to  a  fund  in  Court,  under  an 
inquiry  as  to  who  was  entitled,  was  ordered  to  give  security  on  the 
ground  that  he  was  In  the  position  of  a  plaintiff  In  Interpleader  pro- 
ceedings: Re  Milward  &  Co...  1900.  1  Ch.  405;  82  L.  T.  339;  and  even 
though  it  seemed  probable  that  in  any  event  the  costs  would  be  ordered 
to  be  paid  out  of  the  'fund:  Bruce  v.  A.  O.  V.  W.,  11  O.  L.  R.  633;  so 
also  for  costs  of  opposing  a  jaotlon  for  an  Injujictioa:  WMteley  Exer- 
eiser  v.  Gamage,  79  L.  T.  20;  1898,  2  Cb.  405. 

A  defendant  residing  out  of  the  Jurisdiction  has  a  right  to  take  any 
proceedings  to  defend  himself:  Re  Percy  rf  Kelly  flickeX,  etc.,  Co..  2 
Ch.  D.  531;  against  the  plaintiff,  upon  the  pleadings  and  proofs 
between  the  plaintiff  and  defendant:  Walmaley  v.  Qri^th.  11  P.  R. 
139.  as  mot*  ded  by  Molsona  Bank  v.  Sawyer,  19  P.  R.  316;  or  may 
move  to  set  aside  the  service  on  him  of  a  writ  of  summons:  Sparrow 
V.  Rice.  5  0.  W.  R.  625;  6  0.  W.  R.  61;  or  present  a  petition:  Cochrane 
V.  Fcaron,  18  Jur.  568,  without  being  called  on  to  give  security  for 
costs;  and  a  plaintiff  moving  to  set  aside  proceedings  brought  In  his 
name  without  his  authority  is  In  the  position  of  a  person  brought  into 
Court  and  defending  himself:  Sample  v.  McLaughlin,  17  P.  R.  490;  but 
where  a  defendant  claims  indemnity,  or  other  relief,  against  a  co- 
-  defendant,  and  his  claim  to  such  relief  is  altogether  Independent  of 
any  defence  to  the  plaintiff's  claim,  he  Is  In  the  position  of  a  plaintiff. 
acd  may  be  ordered  to  give  security  for  costs  to  the  co-d^fondant  as 
against  whom  he  seeks  relief,  and  Walmsley  v.  GrifHth.  supra.  Is  to 
that  extent  overruled:  Molsom  Bank  v.  Sawyer.  19  P.  R.  316. 
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BULES^  OF  OOCBT. 

In  rtt  Cornwall,  lu  L.  R.  Ir.  144,  Mcurity  wu  ordered  to  be  giv«D 
by  a  client  oat  of  tho  Jurlidtctlon.  teeklng  to  tax  bis  wHcitori  bill 
but  HO  Re  A.  B.,  6  P.  R  210. 

On  an  appeal  to  a  DlvlBlonal  Court  It  wu  held  that  the  Divisional 
Court  had  Inherent  JurlBdIctlon  to  ordur  security  to  be  given  for  the 
ooits  of  the  appeal:  Billington  v.  BilUngton,  1907,  2  K.  B.  lOti;  9«  i 
T.  665;  and  see  Wightwick  v.  Pope,  infra. 

QvUtlac  Tltla  ProcMdlncs.— A  Judse,  or  the  Referee  or  Titles, 
may  at  any  atage  of  the  proceediB0,  order  ■eourlty  for  coita  to  be 
given  by  the  applicant  for  a  certificate,  or  by  any  person  makini  an 
adverse  claim:  R.  8.  O.  c.  123.  bs.  19,  22.  A  petitioner  resident  out  of 
the  Jurisdiction,  or  only  temporarily  resident  within  the  jurisdiction. 
may  be  ordered  to  give  security  for  the  oosti  of  a  oontestaot;  bm  a 
contesUnt  out  of  the  Jurisdiction  will  not  ordinarily  be  ordered  to 
give  security  to  the  petitioner,  as  he  sUnds  In  the  position  of  a 
defendant:  see  Low  v.  Morriaon,  14  Or.  1»2;  but  see  Boyle  v.  ifcCoBt. 
24  O.  L.  R.  313;  but  a  oontestant.  whoae  claim  has  been  disallowed,  ma; 
be  required  to  give  security  as  a  condition  of  obtaining  a  re-iaveatiga- 
tlon  of  the  title  in  question:  Re  Howland,  4  Chy.  Ch.  74.  But  in 
prosecuting  a  claim  to  land  before  the  Referee  of  Titles,  a  contestant 
served  wltL  notice  will  not  be  prevented  from  anertlng  his  rlgtts 
until  payment  of  costs  of  proceedings  Instituted  by  him  against  toe 
claimant,  in  respect  of  the  property  In  question,  ordered  to  be  paid  bj 
the  contestant:  Shepherd  x.  Havt>all,  IS  Or.  681;  see  also  Re  Percy  it 
Kelly  SiPkel,  etc.,  Co..  2  Ch.  D.  531. 

WUdlac-mp  ProMsdlaca.— A  Referee  acting  under  the  Winding- 
up  Act  (R.  3.  C.  c.  144),  and  The  Companies  Aot  (R.  3.  O.  c.  178).  s. 
187,  et  aeg.,  has  power  to  order  security  for  coata,  and  to  stay  proceed- 
ings until  it  Is  given :  Re  Samia  OH  Co.,  14  P.  R.  335. 

A  petitioner  for  winding  up  a  company  who  had  given  an  oddreas 
at  which  he  could  not  be  found,  and  whose  solicitor  was  unable  to 
state  his  private  address,  was  ordered  to  give  security:  Re  Sturgis 
Motor  Power  Syndicate  (Ltd.).  53  L.  T.  715;  34  W.  R.  163. 

Defttmdaat,  whtm  Ovdend  to  «!▼•  VMwity  for  Coiti.— Secumy 

will  be  ordered  to  bf  given  by  a  person  out  of  the  Jurisdiction  apply- 
ing to  be  added  as  a  ^ar'  ■'.  and  for  leave  to  apply  for  substantial  relief, 
as  be  mutit  be  considered  as  In  the  position  of  a  plaintiff:  ApolliMTii 
Co.  V.  Wilson,  31  Ch.  D.  682. 

A  defendant  out  of  the  Jurisdiction  moving  for  a  new  trial  may  be 
ordered  to  give  security  for  costs:  Wightioick  v.  Pope,  1902.  2  K.  B.  99: 
86  L.  T.  750. 

Where  a  claim  and  counter-claim  arise  out  of  different  matters,  sd 
that  the  counter-claim  is  really  In  the  nature  of  an  Independent  or 
cross-action,  the  defendant,  If  residing  out  of  the  Jurisdiction,  may 
be  required  to  give  security,  and  should  be  so  required,  If  the  onlr 
dispute  In  the  action  Is  on  his  counter-claim:  Sykea  v.  Sacrrdoti.  IJ 
Q.  B.  D.  423;  Lake  v.  Haseltine.  55  L.  J.  Q.  B.  205;  see  also  The  yew- 
battle,  54  L  J.  (P.  D.  4  Ad.)  16. 

In  an  action  for  breach  u[  contract  against  defendant,  u  furelgner 
residing  abroad,  where  the  defendant  denied  the  breaches,  and  also 
made  a  counter-claim  for  breaches  of  the  same  contract  by  the  plain- 
tiff, claiming  damages  to  an  amount  less  than  the  plaintiff's  claim. 
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It  wu  beld  tbat  the  detandant  could  not  be  ordered  to  give  lecurlty  '"l!V"*' 
for  tbe  pl&lntiff'ft  coitB  occasioned  by  the  counter-claim:  Mapleton  v. 
Jfiuini.  6  Q.  B.  D.  144;  and  wherever  a  defendant's  counter-claim 
trlMi  out  of  the  same  tranaactlon  aa  the  plaintiff's  claim,  the  Court 
hu  discretion  to  refuse  to  order  security  for  costs:  Neck  v.  Taylor, 
im.  1  Q-  B.  560:  68  L.  T.  39S;  Jflller'*  Patent,  TO  U  T,  270. 

A  cross  action  brought  by  a  foreigner,  if  It  Is,  In  effect,  merely  a 
defence,  will  be  subject  to  a  stmllar  discretion;  but  if  the  cross  action 
la  In  substance  an  Independent  action,  the  plaintiff  therein  may  be 
ordered  to  irtve  security  for  costs:  New  FenUe  Co.  v.  Ctetieral  Accident 
T.  i  L.  A*».     J.,  1911.  2  K.  B.  619;  105  L.  T.  469. 

In  ttu)  Admiralty  Division.  In  an  action  for  collision,  a  defendant 
claiming  damages  by  counter-claim  was  ordered  to  give  security  for 
the  plaintiff's  costs  of  th«  action:  The  Julia  Fither,  2  P.  D.  116. 

A  defendant  out  of  the  Jurisdiction  claiming  Indemnity,  or  other 
relief,  against  a  oo-deifendant,  may  be  required  to  give  that  defendant 
security  for  costs:  Jtfolson*  Bank  v.  Sawyer,  19  P.  B.  316. 

A  defendant  out  of  the  Jurisdiction  disputing  the  right  of  a  plain- 
tiff to  probate  of  a  will  Is  not  liable  to  give  security  for  costs:  Ward 
V.  Benann,  2  O.  L.  R.  366;  even  when  he  Is  made  plidntlff  in  an  issue: 
see  Pontes  v.  Forbes.  23  O.  L.  R.  518;  but  see  Boyle  v.  McCabe,  24  O.  L. 
R.  31S;  Be  «*ddell,  3  O.  W.  N.  1232. 

A  foreign  claimant  putting  In  a  claim  under  a  general  Inquiry  will 
act  ss  a  rule  be  ordered  to  give  security;  but  see  Re  Milioard  <£  Co., 
Wfra,  p.  8S7>  where  seourlty  was  ordered  to  be  given  by  a  foreign 
claimant,  on  an  inquiry  as  to  the  persons  entitled  to  a  fund  In  Court, 
on  the  ground  that  the  Inquiry  was  equivalent  to  an  interpleader  Issue, 
in  which  tihe  foreign  claimant  was  In  the  position  of  plaintiff. 

374.— (1)  The  order  shall  require  the  plaintiff,  within  0'^*«/<" 
four  weeks  from  service,  to  give  security  in  $400  for  the  gj^^^^'' 
defendant's  costs  of  the  action,  and  shall  direct  that  all 
further  proceedings  be  stayed  in  the  meantime,  and  that 
in  default  of  such  security  being  given  the  action  shall, 
as  against  the  defendant  obtaining  the  order,  be  dis- 
missed with  costs. 

(2)  In  actions  in  the  County  Court  the  amount  of  the 
security  shall  be  $200.    C.R.  1198  (2,  3).    New. 

The  reference  to  C.  R.  1198  is  erroneous.  It  should  be  C.  R.  1199 
(2),  (3). 

The  amount  of  security  named  In  this  Rule  may,  on  special  applica- 
tion, be  Increased  or  diminished:  Rule  382. 

Where,  after  judgment,  the  Master  in  Chambers  makes  an  order 
for  security  for  costs,  his  order  should  not  direct  proceedings  to  be 
stayed  as  that  Is  effected  by  Rule  377,  the  Master  under  Rule  208  (16), 
iiaving  no  power  to  stay  proceedings  after  verdict  or  judgment:  Stoiv 
V.  Currie,  20  O.  L.  R,  353. 

375.  Wliere  it  appears  by  the  writ  of  summons,  or  by  order^on 
an  indorsement  thereon,  that  the  plaintiff  resides  out  of 
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Ontario,  the  order  may  be  obtained  on  prrtciue    on 
1199.  '^  ■      " 

EiMpt  la  tht  cue  proTldnl  for  In  thlt  Rule,  (.p.,  wbera  it  ignnn 
bjr  tb«  writ  of  ummons.  noUra.  or  other  prontdlag.  bj  wblclii 
cauie  or  matter  !•  commenced,  or  br  an  Indonement  thereon  thit 
the  plaintiff  realdea  out  of  the  jurisdiction,  all  applications  tor  jecurltv 
for  coita  must  be  made  In  Cbamben,  on  notice  to  the  plaintiff  or 
other  party  from  whom  lecurlty  la  claimed. 

Where  tbe  order  Is  properly  Issoabl*  on  pnrrtpe.  It  Is  to  be  obtsinrt 
at  the  offlce  where  the  action  or  proceeding  la  commenced-  Rule  Tf 
For  Forms,  see  :io.  6] ;  H.  i  L.  Forms,  No.  1678. 

The  word  "plaintiff  '  in  this  Hule  should  probably  be  held  to  In 
elude  any  person  Inltlatlni  a  prooeedinc  other  than  an  action,  eo 
a  petitioner,  or  person  giving  an  originating  or  other  notice  of  motloj 
where  such  noHre  Is  the  commencement  of  a  procedlnu.  or  application 
for  relief  by  such  person,  and  not  merely  Incidental  to  opposing  pro- 
ceedings Initiated  by  some  other  person:  see  Re  Parker,  16  p  R  S9' 
but  see  Palmer  v.  i,«vetl,  14  P,  K.  415. 

P»«ai*<  0»*a».— The  Ontario  Rulet  do  not  eiptessly  reoulre  u 
the  English  Rules  do  (see  Kng.  (1883)  R.  19],  that  the  sddreai  or 
the  plaintiff  suing  by  solicitor  sball  be  Indorsed  upon  the  writ:  hc 
Rule  11.  The  form  of  writ,  however  (Form  No.  1),  contemplates  tnch 
an  Indorsement,  and  this  should  therefore  be  followed.  Where  tit 
plaintiff  Is  without  the  Jurisdiction  and  liable  to  glre  security  If  tto 
writ  does  not  disclose  the  residence,  a  special  application  for  semrltj 
Is  proper:  Lawlen  v.  Ration.  17  C.  L.  J.  388;  1  C.  L.  T.  661;  and  tta 
costs  of  It  will  be  to  the  defendant,  as  the  plaintiff  ought  In  such  me 
to  Indorse  his  address  on  the  writ,  so  as  to  enable  defendant  to  obtain 
an  order  on  pnrcipe  inder  this  Kiilc :  UcCreaiy  v.  Hennasy.  9  P, 
R.  489.  If  there  Is  any  dlSculty  In  aaeeruining  the  plalntlU's  plan  o( 
abode:  see  Rule  13. 

A  rracife  order  should  only  Issue  where  It  appears  by  the  ladonf' 
ment  on  the  writ  that  the  plaintiff  resides,  or  all  the  plaintiffs  reiWe. 
out  of  the  Jurisdiction:  McConnen  v.  Wakefori.  13  P.  R.  455.  SemUt. 
tbe  order,  where  obtainable  on  mrcipe,  may  Issue  at  any  time  before 
Judgment;  It  was  Issued  after  defence,  and  before  Issue  Joined.  In 
SmCT-liBi;  V.  Kennedy.  X,  O.  L.  R,  430.  and  see  SmoII  v.  Bendemn.  18 
P.  R.  314. 

Where  the  Indorsement  stated  that  the  plaintiffs  resided  «l  thf 
Township  of  Brant  In  the  County  of  Bruce,  and  In  Wisconsin,  USA. 
this  was  held  to  be  a  statement  that  they  resided  out  of  the  Juris- 
diction :  McConnell  v.  Wakr/ord.  aupra. 

If  It  appears  by  the  Indorsement  on  the  writ  that  one  of  several 
plaintiffs  resides  within  Ontario,  a  pra-dpe  order  should  not  Issue,  and 
semble.  If  Issued,  It  Is  void  and  a  nullity:  McConnell  v.  Wnkrford.  13 
P.  R.  455.  An  order  Issued  as  to  one  plaintiff  only  Is  Irregular:  /6. 
but  compliance  with  It  will  waive  the  Irregularity:  n. 

A  precipe  order  has  as  much  Torre,  upon  being  served,  to  pitret  a 
stay  of  proceedings,  as  11  made  on  application  to  a  Judge:  Boitt  of 
Xovn  .SraHo  v.  La  Roche.  9  P.  R.  503;  Doer  v.  Rand.  10  P.  R.  165;  ercept 
so  far  as  Is  provided  by  Rule  383.  An  order  under  this  Rule  limits 
In  the  first  Instance  the  time  for  giving  security. 
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Wter*  an  order  has  Hmit«d  *  time,  and  provldtd  <or  dltmlwal  in  ■■!•  vri. 
CAM  ot  default,  a  lubaaqnent  ex  parte  motion  thowlDi  default  haa 
Mta  euetomary  ta  Ontario  to  obtain  the  dlamlsaal  ot  tba  action:  aee 
B%r%$  V.  Chiiholm.  2  Chjr.  Ch.  88;  thli  practice  wati  not  approred  of 
IB  aot^nder  v.  Floulket,  16  P.  R.  225,  but  baa  now  been  eatabllebed 
b7  Jtale  878. 

An  order  mad«  on  motion  of  one  of  eeveral  defendants  mar  pro- 
peiir  proTlde  tbat  the  security  to  be  flven  U  to  answer  the  costs  ot 
sit  of  the  defendants:  Delap  v.  charteboii.  15  P.  R.  325.  Bee  also 
Bdnundt  V.  Mabee,  11  C.  L.  T.  177,  where  two  defendants  havlni 
obtslned  separate  orders  6n  prtrcipe,  an  order  was  made  on  plaintiffs 
sppllcatlon  tbat  a  bond  filed  in  compliance  with  the  first  order  should 
stsod  as  security  for  both  defendants,  without  prejudice  to  their 
riibts  to  move  to  have  the  amount  Increased.  Where.  In  pursuance  of 
SB  order  obtained  by  one  of  several  defendants,  the  plaintiff  payw 
money  Into  Court  as  security  for  costs,  on  the  other  defendants,  or 
sny  ot  them,  obtaining  similar  orders,  the  money  paid  In  may,  on 
the  plalntllTB  application,  be  ordered  to  stand  also  as  security  for 
snch  other  defendant's  costs:  Syracuse  Smelting  Worka  ▼.  StevenB,  2 
0.  L.  R.  141. 

tyeoiid  AppU««tl«k— A  special  application  .s  neceiMry  whenever  Spadkl 
the  order  Is  not  obtainable  on  prcoipe.  Where  a  special  application  Is  *fP>ic>ti&n. 
neeessary  It  must  be  made  on  notice  to  the  plaintiff.  As  to  evidence 
required  on  such  application,  see  notes  to  Rule  873.  Unexplained 
delay  In  making  the  application  may  be  a  bar  to  its  being  entertained : 
Bertuiato  v.  Fauiuier,  38  C.  L.  J.  79.  After  Judgment,  security  for 
costs  of  a  reference  may.  In  a  proper  caBe,  be  ordered  upon  a  special 
applioatlon:  Brown  v.  Haiff.  1966,  2  Cb.  879;  98  L.  T.  99. 

As  t)  what  Is  a  sufDdently  positive  statement  tbat  the  ptalntltt's 
residence  is  out  ot  the  Jurisdiction,  In  an  affidavit  to  obtain  an  order 
for  security:  we  HoUingstcorth  v.  Bollingaworth,  10  P.  R.  58. 

Tlmo  for  Obtadnimc  Order  for  Saevrity  for  Costs  om  Praeeive. 

—A  defendant  Is  not  entitled  to  an  order  for  security  for  costn  before 
be  has  entered  an  appearance:  Rule  383  (1).  Formerly,  a  defendant, 
by  taking  a  step  In  the  action  after  he  became  entitled  to  require 
security  for  costs  to  be  given,  was  held  to  waive  his  right  thereto,  but 
now  a  defendant  may  obtain  the  order  on  special  application  at  any 
time  before  Issue  Joined:  see  Caswell  v.  Murray,  9  P.  R.  1(^2;  Small  v. 
Bettderaon.  18  P.  R.  314;  Bmerling  v.  Kennedy,  5  O.  L.  R.  432;  Martnno 
V.  J/ann,  14  Ch.  D.  419;  42  L.  T.  893  ;  The  Lydney  d  W.  Iron  Co.  v.  Bird. 
23  Ch.  D.  358;  48  L.  T.  853;  Re  Smith.  75  L.  T,  46;  W.  N.  1896,  S8. 
When  the  order  Is  properly  issuable  on  pr<rcipe,  it  may  be  obtained  at 
any  time  before  issue  Joined:  Smerling  v.  Kennedy,  5  O.  U  R.  430.  432. 
It  was  held  to  be  too  late  for  defendant  to  apply  for  security  after 
judgment  had  gone  against  him,  and  he  was  appealing  to  the  Court 
ot  Appeal:  Small  v.  ITcnderson,  18  P.  R.  314. 

Aamut  of  ■wmrity.— See  Rule9  374,  382.    Security  If  applied  for  *»^^»J*' 
promptly.  Is  generally  for  past,  as  well  as  future  costs:  Brocklebank  required. 
V.  King's  Lynn  S.  S.  Co.,  3  C.  P.  X>.  365;  ^fa^ltry  v.  Allp-n.  12  Ch.  D.  ROT; 
Hatcley  v.  Merchants  Despatch.  10  P.  R.  253.    See  note  to  Rule  373  (e). 

Grounds  for  Befnslng,  or  Rescinding,   Order.— IE  the  plaintiff  ^'f„7;J*„'';" 
has  substantial  property  within  the  jurisdiction,  of  sufficient  value,  and  rescinded. 
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aT>IUbl<  In  eiRullos.  thli  may  Im  ■kown  In  >niwtr  to  a  notio.  tn, 
.•olirll>   to  dUpl>«  im  pHmil  laci.   nu  nwta  by  proof  ot  r-iU^Z 
ui"  of  tke  JurMlctlon:  Omit  v.  epnar.  1  Ohj.  Ck.  »J,  inii  am  ii,^ 
V.  Sattrruon,   M   P.  R.   7;   i'eoM.r  t.  (/ooi..],.   IB   P.   R    290.  aZI 
V.  BuchttMn.  17  P.  R.  413,  471;  Be  .Imulrom;,  II  P.  K.  H,",;  J/iMrtTT 
«o».ruoi..  2  O.  W.  N.  337;  or  It  may  be  made  the  (round  (or  >  .Jli 
motion  to  dlacharie  any  order  which  baa  been  made  on  imdKtZ 
•ecurlty:  Ooaton  v.  *'J«t»,  3  Chy.  Ch.  Ssei  BtMr  v.  il«»o,o„  ^° 
The  property  muet  be  Immediately  available  In  eiecutlon     n'rlZrii 
Inoanieicent,  elc.  Co.  v.  Kt.  Ufrr.  II  p.  R.  312;  but  It  would  not  mm 
according  to  the  lateit  caset.  to  make  any  difference  whether  the  nrJ 
perty  li  real,  or  perional:  Uambuncr  v.  PoelUng,  30  W  R  -68-  «  1 
T.  249:  XcdoniQ  V.  rhattor.  4  (J.  B.  D.  453;  Republic  uj  Cotia  La , 
«rlaaper,  3  Ch.  D.  12;  but  lee  Kilkenny  Ky.  Co.  v.  HeWcn   I  H.  i 
Kl.  81;  Re  Carroll.  2  Chy.  Ch.  306;  iflpptni  v.  jranning.  6  P  H  147 
McKemIc  V.  Sinian.  6  P.   R.   282;    Wllion  v.   Wleon,  «  PRu.' 
SKlnboume  ».  Cor<er.  23  L.  J.  Q.  B.  II;  «e  Bom  S.  J<   Co    Ji  L 
T.  170;  «e  ApoWnarli  Co..  1891.  1  Ch.  1;  Duty  v.  Conoion'  H  p 
R.  169;  Wel.hoc*  /.  L.  Co.  v.  «(.  iejer.  le  P.  R.  382;  Pimburgh  c 
«.  Co.  V.  Jforx.  102  L.  T.  Jour.  532.    But  the  acquisition  ol  property 
•uheequently  to  an  order  for  security,  is  no  reason  for  discharslnj  11 
Reoume  v.  LeavUI.  <  P.  R.  70.    A  plaintiff  muinst  rely  on  the  prc^ 
perty  which  Is  the  subject  of  lltKatton.  where  a  prlmd  /ode  food 
defence  Is  ehown:  WaUeri  v.  Duttan.  33  C.  L.  J.  312,  but  when  llii 
defeadanu  are  poasessed  of  funds  belonxlng  to  the  plaintiff,  the  ilIi. 
creUon  of  the  Court  may  be  eiercised  acalnst  hampering  the  plslitU 
by  ordering  security:    Duffy  v.  iJonotion.   14  P.  R.   159;   «toc*  i 
Dreuten  Suyor  Co..  2  O.  W.  R.  891;  and  see  Daniel  v.  BIrkbeck  Um 
etc..  5  o.  W.  R.  767;  and  where.  In  admlnlatration  proceedlnp.  the 
plaintiff    resided    out   of    the   Jurisdiction,    but   was   entitled  to  id 
interest  worth  $273  In  the  estate,  he  wac  not  ordered  to  give  lecurltr 
for  costs    -.ipon  hit  consenting  that  his  whole  Interest  In  the  eitalt 
should  bu  I  ubject  to  a  llrat  charge  In  respect  of  any  costs  he  might  ti» 
ordered  to  pay:  Re  .\rn»trony,  IS  p.  R.  ii.    The  fact  that  the  anion 
Is  brought  on  a  foreign  Judgment  Is  no  ground  for  refusing  the  onler: 
Cromt  V.  Bropden,  1894.  2  Q.  B.  30;  70  L.  T.  522.     If  the  posseulOD 
of  sufficient  property  at  the  time  of  applying  for  a  precipe  order  wu 
known  to  the  defendant's  solicitor,  this  may  be  a  reason  tor  dli- 
charging  the  order  with  costs:  Oonson  v.  f  .,ic»,  supra. 

As  to  what  Is  snfflclent  in  value:  see  Breody  v.  Aoherfion.  14  P.  B. 
7;  Featter  v.  Coonej,.  15  P.  R.  290;  Beloir  T.  Bacftonon.  17  P.  R 
413,  476.  It  should  be  sufficient  to  pay  coals  ot  both  parties,  and  sot 
merely  the  defendant's  costs,  otherwiae  the  whole  properly  may  be 
paid  over  to  the  plaintiff's  own  solicitor,  during  the  litigation,  to 
meet  his  own  costs.  The  onus  ot  showing  property  of  sufficient  value 
is  on  the  plaintiff  on  a  motion  by  him  to  set  aside  an  order  for  lecur- 
Ity:  ilaniel  v.  Birkheck  Loan,  etc.,  5  O.  W.  R.  757. 

If  a  plaintiff  returns  to  reside  permanently  within  the  Jurisdiction 
an  order  for  security  may  be  discharged:'  Netbit  v.  Oalnn  3  0.  L.  R 
429;  Harvey  v.  Smith.  1  Chy.  Ch.  392;  >ed  tiwere:  see  Bodnoll  v 
Bayley.  4  M.  A  W.  635;  7  Dowl.  19,  referred  to  In  Baleley  v.  Jfrr- 
'■*'""'  Deapatok  Co..  12  Ont.  App.  MS,  646,  unless  obtained  because 
the  plaintiff  had  wilfully  misstated  his  residence:  see  IVuHron  r 
UcWalter.  6  P.  R.  145.  But  It  the  Court  thinks  the  return  Is  mercl? 
to  get  rid  ot  the  order,  and  the  plaintiff  has  no  ties,  buslnesj  or 
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othtrwlte.  to  nurantM  tlwt  Iw  will  nmKla  wttbtn  the  jurltdletloa.  B«i*aT«, 
tba  order  will  not  be  r^MlBded:  Mar»h  v.  Btard,  I  Chjr.  Ch.  390,  and 
M«  Kute  373  ib).  ud  Dotei.  tupra,  p.  IHO, 

Where  a  plaintiff  resident  abroad  wae  moving  to  let  ailde  the 
proceedings,  as  brought  without  authorltr.  an  application  to  compel 
bim  to  give  Mcurlty  for  coiti  waa  refuted:  Sample  v.  McLaughlin.  17 
p.  R.  490. 

Where  a  plaintiff  residing  out  of  the  Jurisdiction  obtained  Judg- 
ment br  default  of  defence,  but  defendant  obtained  leave  to  defend 
on  terms  of  giving  security  for  costs,  and  the  Judgment  and  execntlop 
were  allowed  to  stand  as  security  for  the  plaintiff's  claim,  a  praci 
order  for  security  for  costs  subuquently  obtained  by  the  defenda  . 
wu  set  aside:  Davi§  v.  Teager.  18  C.  L.  T.  140;  34  C.  L.  J.  237. 

Where  an  order  for  security  for  costs  has  been  regularly  Issued  and 
acted  on,  It  will  not  be  rescinded  merely  because  the  defendant  subse* 
queotly  pays  money  Into  Court  In  satisfaction  of  the  plaintiff's  claim: 
Anerican  Ariatotvpe  Co.  v.  JBaklna,  7  O.  L.  R.  137. 

Where  an  order  for  security  tor  costs  Is  property  granted,  but  Is 
set  Slide  on  grounds  subsequently  arising,  terms  may  be  Imposed,  such 
u  payment  of  the  costs  of  the  order,  and  of  ai^peals  therefrom;  see 
Lt'O  V,  Lang,  18  P.  R.  1. 

Stay  «f  PvoeeedlBKS  watll  ••earity  OItsb. — Where  nn  order  foV 
secarlty  for  costs  Is  obtained,  the  proceedings  In  the  action  are  stayed 
from  the  time  of  the  service  of  the  order  until  the  security  Is  given. 
sod  If  given  by  bond,  until  the  bond  Is  allowed:  Rules  377-378;  and 
tfter  notice,  under  Rule  381  (2),  of  payment  of  money  Into  Court  as 
Kcurlty,  the  stay  contlnnea  for  at  least  one  day:  see  The  Northern 
Elevator  Co.  v.  K.  W.  TroMportation  Co..  In  note  to  Rule  381.  p.  89T. 

Pending  such  stay,  the  plaintiff,  subject  to  the  provisions  of  Rule 
38B,  cannot  move,  or  proceed  with  a  pending  motion,  even  for  an 
Interim  Injunction:  Weeket  v.  Underfeed  atoHer  Co.,  19  P.  R.  299; 
Whitley  Exerciter  Co.  v.  Oamage.  1898.  2  Ch.  40S;  79  L.  T.  20;  but  a 
plaintiff  may  move  to  set  aside  a  prttcipe  order  for  security  for  coats, 
notwithstanding  the  stay  of  proceedings  Imposed  by  the  order,  and 
without  giving  security  for  the  costs  of  the  motion:  Walters  v.  Duggan. 
17  P.  R.  859. 

An  order  obtained  by  the  defendant  for  security,  with  a  stay  of 
proceedings,  does  not  prevent  the  defendant  from  moving  to  dismiss 
for  want  of  prosecution:  London  Road  Car  Co.  v.  Kelly,  18  L.  R.  Ir. 
43;  but  see  Duffu^  v.  ficwilln.  30  U  R.  Ir.  8. 

In  default  of  compliance  with  an  order  for  security  for  costs,  where 
no  time  has  been  limited  for  giving  security,  a  motion  may  be  made 
to  limit  the  time,  or  In  default  to  dismiss  the  action  for  want  of 
prosecution:  La  Grange  v.  McAndretca.  4  Q.  B.  D.  210;  White  v.  Brom- 
ige.  W.  N.  1878.  28.  If  the  plaintiff  then  wishes  to  give  security  he 
must  pay  the  defendant's  costs  of  the  application:  Ex  parte  laaacs,  10 
Ch.  D.  1. 

It  Ih  now  madfi  clear  by  Rulra  374.  and  376.  that  the  order  for 
security  may  properly  limit  the  time  within  which  It  is  to  be  given. 
and  In  default  dismiss  the  action.    Under  the  former  Rules  it  was  also 
80  decided  In  Aahcroft  v.  Tyson.  17  P.  R.  42;  distinguishing  Thompton      » 
V.  Williamson.  IS  P.  R.  368;  see  also  Lea  v.  Lang.  18  P.  R.  1. 
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Wlnrft  iMBdIni  tb«  lur  of  pracMdlno.  Ika  dtttatent  pnnM 
•adarlti  lor  tht  purpcH  or  opmolnt  *  aotlon  tor  IoJuhciIob  i»^ 
Ini  wh>n  tbo  order  tor  ifciirltr  (or  ooiu  iHuod.  ib«  roii.  o'tVii 
afldaflla  w»r.  allowed  to  tht  delmdaat  oa  the  eubw^outnt  munlmj 
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"^"'^Sn        378.  Upon  default  in  giving  security  tlie  action  mav 
.d.iMii      upon  a„  j,_j  par<c  application  be  diamitiiiiHl  with  eotu 
C.R.  1203. 

0«  the  apDllcatlon  under  thia  Malt-  proof  of  aervlce  of  the  ordn  hr 
•ecurllx  for  coeU  inuit  be  ilven.  and  alio  that  default  hai  been  mUt 
in  ilTtni  the  •ccurit)'. 

Where  an  appeal  hai  been  tod<ed  Bfalnet  the  order  for  wcurltj 
that  It  a  •ufflcleni  ground  tor  not  dUnUialoi  the  action  until  ih> 
appeal  hai  been  dlipoaed  of.  and  the  motion  may  be  adjourned  to 
be  beard  with  the  appeal:  Dcnnrtl  v.  Kmpirr  Prtnl.  m..  1,1  P  H  430 

ThlB  Suta  la  an  afflrmance  of  ilanu  v.  CAIetoln,  2  Cbr.  Ch  81 
which  bad  not  been  followed  In  Uolleitdfr  v.  Ftoutkct.  IS  P.  H  !;;, 
315,  which  latter  caie  mutt  now.  It  li  preiumad,  be  taken  to  V 
■uperaeded  by  thli  Kale. 

""inn  i"i       877.  Where  security  for  coeti  is  ordered,  proceedings 
;.""'"        in  the  action  shall  be  stayed,  from  the  service  of  the 

order  until  the  security  is  given,  and,  if  given  by  bond, 

until  the  bond  is  allowed.    C.R.  1204. 

The  Mar  of  proceedlnta  contlnuei  the  whole  of  the  day  on  tthlcb 
the  security  U  aetually  »lven.  If  by  paymntt  Into  Court;  or,  II  b! 
bond,  of  the  day  on  which  the  bond  Is  anowed.  and  the  time  for  taUu 
the  oeit  proceeding  does  not  begin  to  run  until  the  following  diy: 
Knle  37«:  see  totmerly  Campau  v.  Randan,  17  P.  R.  326.  The  euy  of 
nroeeedings  does  not  prevent  a  motion  by  the  plalntllt  to  set  aside  u 
order  for  security  for  costs  obtained  on  priraipe:  WaUen  v.  Dsjjm 
17  P.  R.  359;  but  proceedings  on  a  pending  motion  for  an  Inlerim 
Injunction  lire  stayed:  WMIi'y  e:irrHli-r  v.  Oamage.  1898,  2  Cb.  (K: 
79  U  T.  20;  Vlerki  v.  Vnilfrtiei  Htoktr  Co.,  19  P.  B.  299. 

Where  the  right  to  security  only  arises  In  respect  ot  a  particular 
cause  of  action:  armMc.  the  action  should  only  be  stayed  as  to  thii 
particular  cause  of  action,  e.g..  where  the  action  Is  for  libel  against « 
newspaper,  or  tor  slander  of  a  woman,  and  other  causes  of  action 
as  to  which  no  right  to  security  for  coats  exists,  are  Jolnrd:  set 
Lfincatter  v.  Hyckman,  15  P.  R,  199. 

Though  the  order  does  not  contain  a  stay  of  proceedings,  yet  p» 
ceedlngs  are  stayed  by  an  order  for  security,  iider  this  Hulf:  »« 
."(oil)  V.  rurric,  20  O.  L.  R.  363. 


(jnriod  of 
>Ur  of  pro- 
e«vdlB|tt.  , 


378.  The  day  on  which  an  order  that  a  party  <lo  cive 
security  for  costs  is  served,  and  the  time  until  and  in 
cludinK  the  day  on  which  the  securitv  is  allowed,  shall 
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Dot  be  reckoned  in  the  oomputation  of  time  allowed  'ur  ''j^^"*- 
lakinK  any  proceedioK  in  the  notion.    C.H.  346, 

>«  Em.  (KM)  R.  (M. 

(Then  III*  pldnllS  hM  pcld  mour  Into  Court  ii  Mcarltr  for 
RM<i,  Md  hu  tlnn  BotiM  o?  ptyont  la.  tha  dtftDdint  ti  cntlllMl 
10  u  Intt  on*  d>y  to  Mwrtiln  It  nuch  paymtot  In  hu  rollr  btrn 
Md«.  and  to  nie  bit  defenc*.  b«ror«  th<>  plaintiff  can  not'*  the  plead- 
IBfl  ai  cloaad,  or  take  further  proeecdlnga:  Thr  Northern  Ktt^valor 
Co.  V,  The  Ntrlh-WcMl  Tmntportation  Ct.,  (  0.  L.  R.  M. 


379.  A  bond  given  aa  eecority  for  costs  ihall  be  to  the  ii«ii'iir 
party  reqniring  the  security,  and  shall  be  by  two  naffi-  iin"t',n 
oient  sureties.    C.H.  1205.  "' "'"' 

Frr  form  of  bond :  Me  H.  a  L.  Forma,  No.  16S5. 

The  bond  need  not  be  executed  by  the  plaintiff  who  la  liable  with- 
out  It,  but  muBt  be  executed  by  two  luretlea.  Formerly  one  lurety 
mUbt  be  lufflclent,  and  the  plaintiff  waa  ordinarily  a  party,  but  the 
execution  of  the  bond  by  the  plaintiff  might  be  dlipenied  with:  Dflap 
r.  CluiTtrbtU.  16  P.  R.  116. 

Where  i*  surety  company  le  approved  by  Order  In  Cooncll,  Ita  bond 
may  be  slvun  and  accepted  aa  auflldent  security  without  any  t  ffldavlt 
of  Juatlflcatlon.  and  tembte.  notwttbatandlna  tbia  Rute.  without  any 
other  lurety:  see  Jud.  Act,  i.  69.  fupro,  p.  2:13;  and  Aldrick  v.  Brttiiih 
Ortfn.  ic,  Co..  1904,  2  K.  B.  860:  91  L.  T.  229. 

The  plaintiff  should  not  now  be  named  as  a  party  to  the  bond, 
luleis  she  executes  It:  see  Orotke  t.  Peoroe,  16  p.  R.  196. 

The  plalnttlTa  aollcltor  abould  not  lie  a  surety:  BeckUt  i.  Vragi. 
1  Chy.  Ch.  5;  Orand  Trunk  Ry.  Co.  v.  Ontario  <(  Quebec  «i/.  Co.,  3  C.  L. 
T.  173. 

The  suretlea  must  be  solvent:  CII#e  v.  WHMiKon,  i  81m.  122;  and 
resldenU  within  the  Jurisdiction:  Hall  v,  Jfockenaie.  31  C.  L.  J.  TOO; 
and  If  the  security  becomes  altered  by  the  death,  or  Insolvency,  of  a 
lurety,  fresh  security  may  be  required:  Lauto*r  v.  ffoloombe.  I  Ph. 
:<:;  Vritck  T.  fnHne,  11  81m.  122;  Oa;e  i.  Canada  PublleMn;  Co.. 
10  P.  R.  169;  Morgan  *  Wurtafeurg,  p.  22. 

Where  the  order  Is  made  on  the  application  of  one  of  several  de- 
ftndania.  It  may  provide  that  the  security  to  be  given  shall  answer 
the    osts  of  all  of  the  defendants:  Delap  v.  C/larlebotf.  15  P.  R.  2-"' 

As  to  procuring  the  allowance  of  the  bond:  see  R»lc  ?80. 

The  plalnrtff.  Instead  of  giving  a  bond,  might  formerly  obtain  an 
order  ex  parte,  giving  leave  to  pay  1400  Into  Court:  Cllffe  v.  Wtlhin- 
mn.  4  Sim.  123;  Gcnion  v.  flncA,  3  Chy.  Ch.  296;  see  also  Re  Hon-- 
liinil.  4  Chy.  Ch.  «;  t".(»er  v.  Ward,  2  Chy.  Ch.  176;  and  may  now 
under  Rule  381  pay  In  not  less  than  one-half  of  the  penalty  of  the  bond 
required  wlthont  an  order.  The  money  should  be  paid  Into  Court  ij 
the  usual  way:  see  Ruler  727  et  aeq.  Paymeiit  to  a  Local  Registrar 
i=  not  regular,  or  sufficient:  L^ovti  v,  lAintMrr.  2  C,  1..  T.  48. 

380,  Upon  the  bond  being  filed,  with  affidavits  of  ex-  B'^^,;;',,, 
ecution  and  justification,  eitlier  party  may  apply  to  •jjfj^J"" 
allow  or  disallow  the  same  within  seven  days  after  notice 
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U0DC7  mky 
be  pftid  into 
Court. 


Notice  la 
b«  stired. 


of  filing  it  is  served,  otherwise  the  bond  shall  stand  al- 
lowed.   C.R.  1206.    Amended. 

Where  a  bond  filed  as  security  for  the  costs  of  an  appeal  was  dis- 
allowed because  leave  to  appeal  bad  not  been  obtained,  and  subse 
quently,  upon  leave  being  obtained,  the  same  bond  was  refiled.  It  was 
held  that  It  was  properly  dl&allowed  a  second  time,  because  the  sure- 
ties might  object  that  It  had  been  improperly  used  by  the  appellui 
and  the  respondent  was  entitled  to  security  free  from  any  objectionc 
of  that  nature:  Jonet  v.  Macdouaia,  14  P.  R.  535. 

The  party  opposing  the  allowance  of  the  bond  may  read  the  sworn 
statements  of  a  surety  made  In  another  action:  lb. 

A  surety  may  be  cross-examined  on  his  affidavit  of  Justification; 
but  a  surety.  Justifying  on  his  private  property,  cannot  be  compelled 
to  answer  questions  as  to  the  liabilities  of  a  firm  of  which  he  happeoi' 
to  be  a  member:  Douglaa  v.  Slackey,  14  P.  R.  504. 

No  affidavit  of  Justification  Is  necessary  where  a  bond  of  a  surety 
company  approved  by  Order  In  Council  Is  given:  Jud.  Act,  s.  69,  supra 
p.  233. 

A  bond  of  a  foreign  guaranty  company  doing  business  in  thU  Pro- 
vince, if  otherwise  unobjectionable,  may  be  received  as  sufficient  secur- 
ity; AldHck  v.  Britiah  Ori/fin  Co.,  1904,  2  K.  B.  850,  91  L.  T.  229;  but 
the  company  would  not,  unless  approved  by  the  Lieutenant-Governor 
in  Council  as  mer  cloned  In  Jud.  Act,  s,  69,  $upra,  be  sufficient  as  sole 
surety:  see  Rvle  379;  nor  would  It,  In  such  a  case,  seem  proper  to  dis- 
pense with  nn  affidavit  of  justification  as  required  by  this  Rule. 

381. — (1)  Instead  of  giving  a  bond  as  security  for 
costs,  a  party  may,  withont  special  order,  pay  into 
Court,  as  such  security,  a  sum  of  money  not  less  thaii 
half  the  penalty  of  the  bond  required. 

(2)  The  party  paying  in  the  money  shall,  when  pay 
ing  the  same  in,  state  the  purpose  for  which  it  is  paid 
in,  and  shall  forthwith  serve  a  notice  upon  the  opposite 
party  specifying  the  fact  and  purpose  of  such  pavment. 
C.R. 1207. 

See  note  to  Rule  379. 

If  the  money  paid  In  is  not  sufficient  the  opposite  party  may  apply 
under  Rule  382,  to  have  "  further  "  security  given. 

The  money  must  be  paid  into  Court  to  the  credit  of  the  cause, 
in  the  same  way  as  other  moneys  are  paid  Into  Court:  see  Rules  "2i- 
et  aeg.,  and  notes,  infra;  and  the  prwcipc  for  the  direction  to  the  banl;. 
necessary  under  Rule  728,  should  contain  a  statement  of  the  purpose 
for  which  the  money  is  paid  In.  Deposit  of  the  money  with  a  Local 
Registrar  is  Invalid:  Leroux  v.  Lanthier,  2  C.  L.  T.  48.  After  pay- 
ment of  defendant's  costs,  any  surplus  of  money  paid  into  Court 
under  this  Rule  may  be  made  exigible  by  means  of  a  stop  order  to 
satisfy  nny  other  e!alm  which  the  defendant  may  have  aj,-^lii=t  tft' 
plaintiff:  see  Evans  v.  HuntsviUe,  7  O.  L.  R.  540. 


SECURITY  FOB  COSTS. 

Money  paid  tn,  in  answer  to  any  order  obtained  by  one  ot  several  Bate  318. 
defendants,  may  be  ordered  to  Hand  aiso  as  security  for  the  coata  of  the 
other  defendants:  Syracuse  BmelHni/  Works  v.  Stevens,  2  O.  L.  R.  141. 

A  plaintiff  is  not  entitled  to  get  money  out  of  Court,  paid  in  by 
Min  under  this  Rule,  merely  because  the  defendant  pays  money  into 
court  In  satisfaction  ot  the  plaintiff's  claim,  except  on  the  terms  of 
6r«t  paying  the  defendant's  costs:  Amerioon  Aristotype  Co.  v.  £alcina. 
7  0.  L.  R.  127. 

After  the  receipt  of  the  notice  mentioned  in  sul>-8ection  2  of  this 
Kule.  the  defendant  is  entitled  to  at  least  one  day  to  ascertain  If  the 
money  baa  been  paid  In,  before  the  plaintiff  can  Uke  further  proceed- 
ings: The  Northern  Elevator  Co.  v.  H.  W.  Tronjporfolion  Co.,  6  O.  L. 
R.  23. 

382.  The  amount  of  security,  whether  directed  to  be  ^"^ 
slven  by  an  order  issued  on  precipe  or  otherwise,  may  '*''"• 
be  increased  or  diminished  from  time  to  time.  C.B.  1208. 

This  RuH  la  said  to  be  merely  declaratory  of  the  inherent  power 
of  the  Court:  see  D'lvry  v.  The  World.  33  C.  L.  J.  202. 

Where  the  order  lor  security  is  made  upon  motion,  the  Judge  or 
officer  malting  it  may  name  such  amount  in  which  security  is  to  be 
given,  as  the  circumstances  of  the  case  warrants:  iJcIop  v.  Charleiois, 
15  P.  R.  45. 

Security  to  the  amount  of  £600  was  ordered  in  Dom., Brewery  v. 
Litter.  104  L.  T.  127;  and  to  the  amount  of  Jl.OOO  in  Delap  v.  Charle- 
^ois,  suvra. 

The  security  given  under  a  pracipe  order  under  Rule  374,  may 
be  reduced,  or  increased,  on  reason  being  shown. 

Security  given  under  a  prtrcipe,  or  special  order,  might,  even  before 
ttiis  Rule,  have  been,  in  a  proper  case,  Increased.  This  was  refused 
where  the  usual  amount,  J400,  was  likely  to  be  InsufBcient  only  by 
reason  of  an  adjournment  of  the  hearing,  owing  to  the  Judge  having 
to  close  the  Sittings  to  talie  another  Circuit,  and  it  was  not  shown 
that  defendant  might  not  at  the  outset  have  applied  for  a  larger  sum 
than  $400:  Bell  v.  Lanilon.  9  P.  R.  100.  Also  where  the  trial  was 
postponed  on  terms,  and  the  giving  of  security  was  not  imposed  as 
one  of  the  terms:  Simon  v.  La  Banque  Xationale.  7  P.  R.  422;  and 
also  where  it  was  alleged  to  be  necessary  tor  the  defendant  to  issue 
a  foreign  commission  to  take  evidence,  there  having  been  delay  in 
making  the  application,  and  the  effect  ot  granting  it  would  have  been 
10  delay  the  trial:  Trevelyan  v.  Myers,  16  C.  L.  T.  136;  31  C.  L.  J. 
284;  and  see  D'lvry  v.  The  World.  33  C.  L.  J.  202. 

In  a  suit  by  a  foreign  government  £120  security  tor  costs  had  been 
given  before  the  Judicature  Act  came  into  operation.  A  large  amount 
of  costs  would  he  incurred  before  the  suit  was  beard,  and  further 
security  to  the  amount  of  £000  to  cover  future  costs  ,.as  ordered  to 
be  given:  further  security,  it  was  said,  could  not  be  ordered  to  be 
given  for  past  costs:  Ilcpv'-c  0/  Costa  fiico  v.  Erlanger.  3  Ch.  D.  62. 

Tn  a  matter  in  the  Surrogate  Court  security  was  directed  to  be 
given  to  the  amount  of  »200.     Subsequently  the  matter  was  removed 

.i.».-2!l 
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RULES  OP  COURT. 
t«  the  High  Court,  nothing  at  the  time  being  ..Id  as  to  further  m, 
1  C.  L   T.T.,     •  '"'"'■'"'  ™  °"''™'^   •'°*""°»  >"'''>™" 

Obtaining  a  priBclpe  order  does  not  preclude  a  subsequent  anDlln 

right  to  make  a  further  application  is  necessary  la  the  prtrdpe  order 
Stantara  Troiin,  Co.  v.  SeyftoW,  B  O.  L.  R.  8;  but  the  appueat, 
for  further  security  must  not  be  made  an  excuse  for  checking  olDnJ 
ceedlngs  at  every  step  In  the  action:  see  S.  v..  6  O.  L.  R.  379, 

'"^"^'^^'■VV"^  ty  the  admissions  of  defendant  that  there  wa. 
over  J5.000  due  to  the  plaintiff,  and  the  contest  wa.  a,  to  the  coL«T 

Additional  security  tor  the  costs  of  a  motion  by  the  plalntut  lor 
a  new  trial  was  ordered:  Bensfen  v.  Toirtor,  1893.  2  Q.  B.  193;  69  l.  T 

berJ"/6""'"""''°  '"^  **""°"»'  ""^""ty  should  be  made  la  Chan,. 

383.— (1)  A  defendant  must  appear  before  obtaining 
an  order  for  security  of  costs.    New. 

(2)  Where  the  writ  of  summons  is  specially  indorsed 
the  defendant  shall  also  file  the  affidavits  required  bv 
Kule  06,  and  if  an  order  for  security  for  costs  is  issued 
the  plaintiff  may  pay  into  Court  the  sum  of  $50,  as  a 
partial  compliance  with  such  order,  and  thereupon  lie 
shall  be  at  liberty  to  cross-examine  and  move  for  iiidi;- 
raent;  but  the  order  for  security  shall,  in  all  other  re- 
spects, have  its  full  operation  and  effect. 

(3)  Such  payment  into  Court  shall  not  prejudice  anv 
motion  that  may  be  made  to  set  aside  the  order  for 
security. 

(4)  In  actions  in  the  County  Court  the  amount  of  the 
partial  security  shall  be  $25. 

(5)  Where  upon  motion  under  Eule  57  the  plaintiff 
is  awarded  judgment  for  a  portion  only  of  his  claim,  lie 
may  i.ssue  the  jud.sment  and  execution  thereumlcr.  hut 
so  long  as  the  order  for  security  stands  he  shall  not 
take  any  other  proceedings  in  respect  to  the  resifhie  of 
1209  ""*''  '*  *""  ^''^"  *'""-"  «'""P"''d  with.  C.R. 
form^rtv^;;,^'^  intended  apparently  to  remove  the  obstat^le  whlcli 

Its  ditLr     T""""  """  '"  '"■^"  ""•  '»™f'"'  "•■■  «>«s,  or  obtaln«l 
Its  aischarge:  Doer  v.  Ratid.  10  P.  R,  i6o. 


SECURITY  FOR  COSTS. 


Wbere  a  plaintiff  against  whom  an  order  for  security  for  costs  Bniai  ai4, 
had  been  obtained,  moved  to  set  it  aside,  and  also  for  judgment  under  ""- 
former  C.  R.  603,  without  paying  $50  Into  Court  under  this  Rule,  the 
motion  was  refused  with  costs,  and  Doer  v.  Rand,  10  P.  R.  105,  and 
Anglo  American  Caainga  Co.  v.  RowHn,  lb.,  391.  were  held  to  be  no 
longer  In  force :  Payne  v.  Newberry,  13  P.  R.  354 ;  but  where  there  was  an 
admission  by  defendant  of  the  debt  sued  for,  sworn  to  and  not  con- 
tradicted, an  order  for  security  was  set  aside,  notwithstanding  that 
the  plaintiff  might,  under  this  Rule,  have  paid  f50  Into  Court  and 
proceeded  to  move  for  judgment:  Thibaudeau  v.  Herbert,  16  P.  R.  420, 
following  Doer  v.  Rand,  10  P.  R.  105. 

This  Rule  does  not  extend  the  time  for  putting  in  security  for 
coats,  it  only  enables  a  plaintiff  to  remove  the  stay  of  proceedings 
for  the  sole  purpose  of  Tnoving  for  judgment  under  Rule  57.  If  he  tails 
on  that  motion  he  must  put  in  the  security  within  the  time  limited, 
or,  in  default,  the  action  will  stand  dismissed,  unless  the  defendant 
himself  treats  the  act  *  as  still  alive:  HoUender  v.  Ffoulkea,  16  P.  R. 
225;  but  the  time  for  putting  in  security  may  be  enlarged  upon  an 
application  under  Rule  176;  8.  C.  16  P.  R.  315. 

A  plaintiff  may  move  to  set  aside  a  praidpe  order  for  security  for 
costs,  without  first  giving  security  under  this  Rule:  Walters  v,  Duggan, 
17  P.  R.  359. 

See  Rule  375  and  notes,  supra,  p.  879  et  seq. 

384.  A  bond  given  for  security  for  costs  may  be  de-  J^^J'^'^t"} 
livered  up  for  cancellation  or  suit  upon  consent  of  the  coort. 
solicitors  in  the  cause  without  order.    C.B.  1210. 

The  consent  must  be  in  writing,  and  should  be  filed  with  the  offloer 
having  the  custody  of  the  bond. 

Where  security  for  costs  of  the  action  has  been  given,  the  plaintiff 
on  recovery  of  Judgment,  and  at  the  expiration  of  the  time  for  appeal- 
ing therefrom,  and  no  appeal  having  been  lodged,  is  entitled  to  move 
to  hare  the  bond  delivered  up;  but  where  an  appeal  to  the  Appellate 
Division  has  been,  or  Is  about  to  be,  brought,  such  an  appeal  was  ex- 
pressly stated  to  be  a  step  In  the  action:  see  C.  R.  798  (and  presumably 
still  is,  although  that  Rule  has  not  been  continued),  and  the  order 
would  not  be  granted  until  such  appeal  was  disposed  of. 

Where  security  has  been  given  for  the  costs  of  an  appeal  to  the 
Appellate  Division,  if  the  party  giving  the  security  eucoeeds  on  the 
appeal,  he  Is  entitled  to  have  the  bond  delivered  up  to  be  cancelled;  or 
where  money  has  been  paid  into  Court  as  security  for  such  costs,  he 
is  entitled  to  have  it  paid  out  to  him.  notwithstanding  that  the  opposite 
party  is  prosecuting  an  appeal  to  the  Supreme  Court  o£  Canada, 
because  the  security  is  not  given  to  answer  the  costs  of  such  an 
appeal:  Harsh  v.  Webb,  15  P.  R.  64;  HamiU  v.  Lilley,  19  Q-  B.  D.  83; 
'■6  L.  T.  620;  Cr«(rjMr  Cycle  Co.  v.  Hill,  7  O.  L*.  R.  411. 

385.  Where  money  has  been  paid  into  Court  as  secur-  ^J^;'^^^' 
ity  for  costs  or  with  a  defence  it  may  be  paid  out  on  «' c»«"- 
the  consent  of  the  solicitors  in  the  cause  or  matter,  with- 
out order,  and  may  be  paid  to  the  solicitors  upon  produc- 
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"Sn"'-     t'on  of  *e  consent  of  the  client  verified  bv  affidavit 
C.E.  1211.   Amended. 

Prima  facie  the  payment  la  to  be  made  to  the  litigant  entitled  ,nd 
not  to  hit  solicitor.  Where  It  Is  desired  to  obtain  payment  to  the 
Mllcltor  of  the  party,  his  written  consent  duly  veriacd.  as  required  bv 
this  Allle,  li  neceisaty. 
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(xiii)  Interim  Alimony. 

386.— (1)  lu  an  alimony  action,  tlie  (iefendant  luuy,  at 
any  time  before  tlie  statement  of  defence  is  due,  give 
n()tice  in  writing  that  lie  submits  to  pay  the  interim 
alimony,  and  costs,  as  demanded  by  the  plaintiff  in  tlie 
indorsement  on  the  writ;  and  in  that  case  no  motion  for 
interim  alimony  shall  be  made  until  there  has  been  ii 
default  in  payment;  and  in  case  of  default,  affidavits 
being  filed  verifying  the  indorsement  and  notice  and  tlif 
default,  an  order  for  paj-ment  of  the  sum  deniandeii 
shall  be  issued  on  prtecipe. 

(2)  The  defendant  may  give  notice  in  writing  that  he 
submits  to  pay  such  less  sum  as  he  may  deem  proper 
and  ^ay  name  in  his  notice. 

(3)  Where  a  notice  has  been  so  served  and  the  plain 
tiff  accepts  the  amount  therein  mentioned  as  sufficient. 
the  defendant  shall  pay  thereafter  the  sum  so  offered  as 
interim  alimony,  and  no  order  for  interim  alimonv  shall 
be  made  until  there  has  been  default  in  payment! 

(4)  Where  a  notice  has  been  so  served,  the  plaintiff's 
intermi  disbursements  may  be  taxed  without  order. 

(5)  Where  the  plaintiff  does  not  accept  the  amonnt 
offered  and  upon  motion  for  interim  alimony  it  is  fouiiii 
that  the  sura  so  offered  is  reasonable,  and  the  defendant 
pays  to  the  plaintiff  the  sum  so  offered,  no  order  for 
interim  alimony  shall  be  made  until  there  has  been  de 
fault  in  pavTuent.    C.R.  ,370. 

V.'hen  the  order  Is  authorized  to  be  Issued  or  prxcipe.  the  offlcpr  In 
whose  ollice  the  action  was  commenced  may  Issue  It:  Bill.'  762, 
See  notes  to  Rule  387. 

387.  An  application  for  interim  alimony  or  for  interim 
dishiir.'ipmcntfi  shall  not  be  made  until  the  time  for  Jf 
livering  the  defence  has  expired,  and  costs  shall  not  be 
ordered  to  be  paid  de  die  in  diem  bv  the  defendant,  but 
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only  the  amount  of  the  cash  disbursements  actually  and  ■"••  »•' 
properly  made  by  the  plaintiff's  solicitor.    C.R.  1144. 
This  Rule  Is  also  based  In  part  on  C.  R.  371. 

ImtcrSn  JUlnoar. — For  form  of  indorsement,  on  the  writ,  of  a 
claim  for  Interim  alimony:  see  Form  4;  H.  A  L.  Forms.  No.  64.  If  the 
indorsement  is  omitted,  an  application  for  interim  alimony  may  be 
made,  but  in  such  case  it  will  only  run  from  the  date  of  the  order; 
and  DO  costs  of  the  motion  will  be  allowed:  Peterson  v.  Peterton,  6  P.  R. 
150;  and  see  ParUh  v.  Parish,  4  O.  W.  N.  105. 

For  provisions  for  fixing  the  amount  so  as  to  avoid  a  motion :  see 
Rule  386. 

The  application  may  be  made  at  any  time  after  the  statement  of 
defence  has  been  filed:  Oorman  v.  Oorman.  before  Proudfoot,  V.C.. 
20th  September.  1875;  or  after  the  time  for  delivering  it  has  expired; 
Feck  V.  Peck,  9  P.  R.  299;  unless  the  defendant  has  given  notice  under 
Aule  386,  and  has  not  made  default  In  payment  of  an  amount  accepted 
by         plaintiff  as  sufficient. 

Tae  allowance  of  alimony  pendente  lite  depends  on  the  marital 
relationship  between  the  parties  existing  de  facto,  and  the  Court 
exercises  a  discretion  in  Brantlng.  or  withholding,  alimony  pendente 
lite,  which  is  regulated  by  the  circumstances  of  each  case:  Walker  v. 
Walker,  10  P.  R.  633;  Atwood  v.  Atwooi.  15  P.  R.  425:  16  P.  H.  50; 
Parish  V.  Parish,  supra. 

It  is  allowed,  when  necessary,  for  the  maintenance  of  the  plaintiff:  interim 
Soules  V.  Soules,  3  Or.  113;  Thompson  v.  Thomvson,  U  R.  1  P.  *  D.  ^'j,™"'- 
553.  hut  not  ns  of  course;  the  relative  incomes  of  the  husband  and  niiowed. 
wife  may  be  considered,  and  discretion  exercised  in  the  whole  circum- 
stances of  the  case,  and  It  may  be  refused  if  the  plaintiff  Is  shown  not 
to  be  in  need  of  support:  Bradley  v.  Bradley.  3  Chy.  Ch.  329;  Smith 
V.  Smith,  6  P.  R.  61;  Knopp  v.  Knapp.  12  P.  R.  105:  Falvey  v.  Palvey, 
2  0.  W.  H.  476.  832;  and  see  Allen  v.  Allen,  1894.  P.  134;  and  Lofcll  v. 
f,oi!CIl,  5  O.  W.  R.  401,  640;  or  If  it  Is  not  shewn  that  the  defendant 
has  means  to  comply  with  an  order  If  made:   Pfierrtll  v.  P»errin. 
6  0.  L.  R.  642. 

Alimony  was  refused  where  it  was  shewn  that  plaintiff  and  defend- 
ant had  executed  a  separation  deed  containing  an  alimentary  provision, 
and  the  wife  bad  bound  herself  not  to  sue  for  alimony:  Atwood  v. 
Atwood.  16  P.  R.  425;  and  In  appeal.  16  P.  R.  60,  where  the  Divisional 
Court  of  the  Ch,  DIv.  was  equally  divided;  but  where  a  sImUar  separa- 
tion deed  was  disputed  by  the  plaintiff,  Inte-.im  alimony  was  ordered, 
following  Henderson  v.  Henderson.  19  Or.  464;  Lajrance  v.  Lafrnnce. 
18  P.  R.  62:  and  where  the  separation  agreement  contained  no  provision 
for  the  wife's  maintenance.  It  was  held  to  be  no  bar  to  her  right  to 
alimony:  Frimont  v.  Fremont,  26  O.  L.  R.  6. 

Where  the  wife  Is  undergoing  sentence  tor  a  crir  ■,  alimony  will  not 
be  ordered,  unless  her  sentence  is  about  to  e.xpl  :  Leslie  v.  Leslie, 
98  L.  T.  62. 

On  an  application  for  interim  alimony,  cross-examination  of  the 
plaintiff  on  her  affidavit  In  support  of  the  motion  was  aUowed,  but 
limited  to  the  question  as  to  her  own  means:  Cook  v.  Cook,  28  C.  L. 
J.  95;  12  C.  L.  T.  73. 
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BULBS  OP  COUBT. 

Interim  alimony  Ig  piyablr  from  the  dale  of  the  lervlce  of  the  writ 
If  there  hu  been  no  delajr  In  maklni  the  application:  Hoite  v  UoJ 
3  Chy.  Ch.  494;  lltompaon  v.  nompton,  9  P.  R,  B26;  19  C  I  J  25'' 
ParUh  V.  Pari,?,,  jtipro,  p.  801;  and  the  i^lalm  for  Interim  itl'lmonv  u 
Indoreed  on  the  writ:  Petmon  v.  Pvter,o«.  6  P.  R.  150;  In  other  case, 
from  the  date  of  the  order.  Where  the  plaintiff  wa«  living  In  the  detenil 
ant  8  houae,  and  brought  the  action  for  alimony  on  the  ground  of  uleged 
dMertlon.  without  alleging  cruelty,  and  the  husband  by  his  defence  and 
affldavit  offered  to  resume  co-habitation,  Interim  alimony  was  refused- 
SnliiiT  V.  Snitfer,  11  P.  R.  140;  but  where  It  was  provetl  that  the  plain 
tiff,  though  living  In  the  defendant's  homettead.  was  In  need  It  w.. 
allowed:  LaJonde  v.  Latonde,  11  p.  R.  H3. 

On  a  motion  tor  Interim  alimony.  It  Is  suHlclent  It  a  dr  tacla 
marriage  be  proved:  Taylor  v.  raiilor,  1  chy.  Ch.  234;  Foden  v  Foden 
1894,  P.  307;  71  L.  T.  279;  lu  validity  cannot  be  Inquired  Into;  flrotilev 
V.  Bradley,  aupra!  Nolan  v.  Aolon.  1  Chy.  Ch.  3e8;  Carr  v  Carr  ■>  Chj 
Ch.  71:  Walker  v.  WoI*er,  10  P.  R.  363;  nor  can  any  question  affectlas 
the  merits  ol  the  action;  thus,  alleged  adultery  by  plaintiff  cannot  be 
raised  on  such  an  application:  Camphell  v.  Campbell,  6  P.  R  128-  nor 
the  question  whether  the  plaintiff  Is  Justlfled  In  leaving  the  defendant 
Wilton  V.  WilKn.  n.,  129;  Keith  v.  Keith,  7  P.  R.  41;  Lovell  v  Low: 
S  O.  W.  R.  401,  640;  Thealcstone  v.  rheakttone.  10  O.  L.  R.  386. 

The  plaintiff  la  usually  required  to  undertake  to  proceed  to  a  trial 
of  the  action  at  the  neit  sittings;  but  where  the  defendant  neglected 
to  pay  the  alimony,  and  the  plaintiff  was  left  without  means  of  taking 
the  case  to  trial,  the  undertaking  was  extended:  Bowslauoh  v  Box!- 
laugh,  6  P.  R.  200;  and  whe.e  the  cause  had  been  entered  for  trial  It 
was  ordered  to  stand  over,  until  a  sum  suBlclent  to  pay  plalnllirj 
witnesses  was  paid  by  defendant:  Bagey  v.  Uaffey.  7  P.  R.  137. 

It  would  seem  that  the  plalntirs  solicitor  has  no  lien  for  his  rost< 
on  moneys  paid  to  him  for  Interim  alimony:  CroM  v.  Cross  43  L  T 
.'33;  and  see  Be  Ilobinson,  77  L.  T.  Jour.  237;  Leete  v.  Leete  40  L.  T 
788. 

Where  Interim  alimony  had  not  been  applied  tor,  the  Court  refused 
to  order  the  permanent  alimony  to  run  from  a  date  prior  to  the  decree: 
Soulcs  V.  Souicj,  3  Or.  lis.  But  where  the  husband  had  agreed  to  a 
separation,  and  to  pay  the  plaintiff  an  allowance,  the  Court  avtariled 
permanent  alimony  at  the  rate  agreed  to  be  paid  by  defendant  and 
directed  payment  from  the  date  of  the  writ,  though  no  application  had 
been  made  for  interim  alimony:  Jfollorj,  v.  MaHory.  before  Boyd.  C, 
at  Cobourg,  2nd  April,  1883:  and  permanent  alimony  has  been  granted 
from  the  service  of  the  writ,  where  no  application  for  Interim  allmonv 
was  made,  and  Judgment  was  obtained  on  motion  in  default  of  defence 
(the  notice  of  motion  for  judgment  stating  that  It  would  be  so  asked i: 
Hagarlii  v.  Haoarty.  before  Boyd,  C,  llfh  February.  1885. 

An  order  cannot  be  made  la  Chambers,  even  i.n  consent,  for  payment 
of  permanent  alimony,  as  that  Is  equivalent  to  a  judgment  In  .ne 
action:  see  Cr<i(9  v.  Crxiig,  1  chy.  ch.  41;  but  judgment  might  t  pro 
nounced  In  Court  In  such  a  case  under  Rule  222. 

Where,  after  an  order  for  Interim  alimony,  the  wife  returned  to 
her  hu.sband'B  house,  and  resided  there  for  some  lime,  but  was  after- 
wards compelled  to  leave,  by  reason  of  cruelty,  a  motion  to  set  aside 
the  order  for  Interim  alimony,  on  the  ground  of  condonation,  ttas 
refused:  Maxtcell  v.  Harwell.  1  chy.  Ch.  27. 
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Tbe  payment  of  interim  nllmony  hag  been  Btajred  until  the  plain-  Bnu  aiT. 
tiff  produced  on  oath,  booka  and  papers  which  she  had  taken  from 
ber  huiband,  and  which  deprived  Mm  of  the  meani  of  paying  It: 
Old  V.  Old,  9  P.  R.  562. 

AaosHt  t«  ba  Allowad. — There  Is  no  fixed  rule  as  to  the  amount 
to  be  allowed  for  Interim  alimony.  In  Encland,  the  rule  Is  usually  to 
allow  about  oue-Ofth  of  the  annual  Income  of  the  husband,  but  It  ii  In 
the  discretion  of  the  Court,  and  may  vary  according  to  the  circum- 
stances of  the  case.  But  in  this  Province  a  percentage  on  the  Income 
is  not  always  the  measure  for  the  allowance,  and  the  value  of  the 
defendant's  labour  may  also  be  taken  into  account:  McCuUoch  v.  Mv- 
VuUoch,  10  Or.  320.  The  allowance  is  usually  I«is  than  would  be 
allowed  as  permanent  alimony,  the  wife  being  bound  pendente  lite  to 
live  in  retirement  and  seclusion:  Cnote  Eccl.  Pr.  338;  Keet  v.  Reea. 
3  Phill.  389;  Hawkes  v.  Hawkea,  1  Hagg.  526;  Otway  v.  Otway,  2  Phill. 
108.  As  to  the  effect  of  The  Married  Women's  Property  Act.  on  *iie 
right  to  alimony,  see  Wilson  v.  Wilson.  2  Hagg.  204;  dfilne  v  Milne. 
L.  R.  2  P.  ft  M.  202;  23  L.  T.  877;  Maffum  v.  Magum,  10  P.  R.  570. 

Where  the  defendant  had  agreed  to  pay  the  plaintiff  an  allowance 
for  her  separate  maintenance,  and  subsequently  a  suit  was  brought 
for  alimony,  and  for  specific  performance  of  the  agreement,  and  the 
plaintiff  obtained  an  order  for  interim  alimony,  and  subsequently  a 
decree  for  specific  performance,  It  was  held  that  the  plaintiff  was 
bound  to  credit  the  sums  received  as  Interim  alimony,  on  account  of 
tbe  sums  payable  under  the  agreement:  Jlfaxtcctt  v.  Maxwell,  7  P.  R.  63. 

Where  an  order  for  Interim  alimony  was  granted  (the  defendant 
not  appearing  on  the  motion),  for  the  amount  indorsed  on  tbe  bill,  and 
the  defendant  subsequently  moved  to  reduce  the  amount  as  excessive, 
a  reference  was  granted,  on  payment  of  full  costs  of  the  application: 
Hooper  V.  Hooper.  :J  Cby.  Ch.  114. 

Where  a  plaintiff  in  an  alimony  suit  improperly  registered  a  lis 
pendcjia  the  certificate  was  vacated,  and  tbe  costs  of  the  motion  were 
ordered  to  be  deducted  from  the  interim  alimony:  Crandell  v.  Cran- 
dell  20  C.  L.  J.  329.  See  White  v.  White,  6  P.  R.  208,  and  notes  to 
Jud.  Act.  s.  36.  supra,  p.  200. 

Costa. — Under  this  Rule.  In  addition  to  interim  alimony,  the  plain-  Co&ti  do  dt« 
tiff  is  also  entitled  to  an  order  for  pasrment  of  the  cash  disbursements,  '"  <^'^i" 
properly  made  by  her  solicitor. 

The  cash  disbursements  do  not  Include  fees  paid  to  agents  for  soli- 
citors' services,  nor  to  counsel,  when  the  solicitor  or  his  partner  is 
tbe  counsel:  Gallagher  v,  Gallagher,  17  P.  R.  575;  Lalonde  v.  Lalonde, 
11  P.  R.  i-i3:  Leslie  v.  Leslie.  12  C.  L.  T.  326.  Tbe  former  decisions 
of  Magum  v.  Magum,  10  P.  R.  570;  Bradley  v.  Bradley,  21  C.  L. 
J.  141;  10  P.  R.  571.  to  the  contrary,  would  seem  not  now  to  be  fol- 
lowed; and  see  Ingravi  v.  Inaram.  10  P.  R.  569;  and  Bticke  v.  Bucke. 
21  Gr.  77. 

Notwithstanding  this  Rule,  prospective  witness  fees  were  ordered  to 
be  paid  on  the  plaintiff's  solicitor's  undertalilDg  to  account  for  the 
mnnry  paid,  and  not  ;«>  rvppndnd:  f!trvrni;nn  v,  .^tvvrnsnn,  19  P.  R.  48. 

Where  a  cause  was  entered  for  trial  It  was  ordered  to  stand  over, 
until  the  defendant  had  paid  to  the  plaintiff  a  sum  sufficient  to  pay 
plaintiff's  witnesses:  Haffcy  v.  Haffcy,  7  P.  R.  137. 
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In  Otway  v.  Otimy,  6«  L.  T.  163;  IS  p.  d.  hi,  .  doubt  wu  u 
prened  u  to  wbetber  the  rule,  reiptctiaf  ■  »1(,',  co.t.  In  mi,.,i„„ 
with  her  huebud  were  iSected  by  The  Marriei  Wonen't  Proptrti  ia. 

Where,  before  trl«l.  >n  alimony  luit  li  compromUed  by  the  partlei 
the  plilntiS  returnlDK  to  co-habitBtlon  with  the  detendent  the  .oil' 
dtor  of  the  plalntllt  li  not  entitled  to  hit  coate  from  the  defendant  u 
between  aollcltor  and  client,  but  only  to  caah  dlaburaements  •  Hina 
roie  V.  Rlngroie.  10  P.  R.  299.  S96,  overruling  Lconari  v.  Umard 
9  P.  H.  4S0;  Jfoore  v.  Jloore,  10  P.  R.  284;  and  aee  Ttiompion  y  Thmi- 

io"p''d  n?''  ''*'  """  ""  '"'''''"  '■  ''^'^''  '  °°'-  *'*■  "'  ''""""»• 

KeglMratlom  of  Order.— An  order  for  payment  of  Interim  allmoni 
and  dliburaemente  may  be  reilatered:  aee  the  Jud.  Act,  sec  73  laura 
p.  237;  inner  v.  iflHer,  8  C.  L.  T.  120. 

388.  Where  the  plaintiff  in  an  alimony  action  fails  to 
obtain  a  judgment  for  alimony,  no  costs  beyond  the 
amount  of  the  cash  disbursements  actually  and  properly 
made  by  the  plaintiff's  solicitor,  shall  be  ordered  to  be 
paid  by  the  dti'endant.    C.R.  1145. 

Where  a  plaintiff  venimte  Hie  returned  to  her  husband,  on  tbo  pell- 
Uon  of  her  solicitor,  the  defendant  waa  ordered  to  pay  the  plalntlB'i 
coats  aa  between  aollcltor  and  client:  ieoitord  v.  Leonari  9  P  R  ISO- 
ifoore  V.  Jfoore,  10  P.  R.  284;  20  C.  L.  J.  291;  but  In  Ringme  v.  'mm- 
rote,  10  P.  B.  299.  696,  Proudfoot,  J.,  refused  to  follow  tht  ■asts 
and  only  gave  disbursements,  and  bis  decision  was  subsequentlj 
afflrmed  by  the  Divisional  Court;  and  see  J'dompsoB  v,  Thompton.  57 
L.  T.  374;  but  aee  Ferrit  v.  Ferria,  7  Out.  498;  The  FHcMerg.  10  P 
R.  112. 

As  to  what  come  within  the  term  "cash  disbursements  ■:  see  Rule 
387.  notes. 
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(xiv)  Change  of  Solicitor. 

389.  A  party  suing  or  defending  by  a  solicitor  may 
change  his  solicitor  by  filing  and  serving  a  notice  to  that 
effect.    C.R.  33;j.    Amended. 

Where  a  solicitor  on  the  record  dies,  a  new  solicitor  appointed  by 
the  client  should  Hie  and  serve  a  notice  of  his  appointment,  and 
srmile.  he  should  also  give  therein  an  address  for  service:  see  RuJr 
11;  where  this  Is  not  done:  see  RuJe  392  as  to  how  service  ot  papers 
Is  to  be  effected. 

The  lUlc  Is  probably  Intended  to  apply  only  to  cases  where,  under 
the  former  practice,  an  order  of  course  to  change  a  solicitor  could  be 
obtained,  or  where  the  change  could  be  made  without  order. 

Where  under  the  former  practice  a  special  application  was  neces- 
sary It  Is  probably  still  so. 

Notlee  of  Cksnge  of  (olicitoT.— A  notice  of  change  ot  solicitor  Is 
necessary,  not  only  where  the  client  desires  to  discharge  his  solicitor 
In  an  attlon.  but  also  where  the  solicitor  discharges  himselt:  see 
Ort/atha  V.  Origiths.  2  Hare,  587;  7  Jur.  573.    Where  the  client  appoints 
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■  new  loUcltor  tn  place  of  one  deceased,  notice  of  tbe  appotntment  o!  Bale  H«. 
the  new  loltcltor  abould  be  filed  and  lerved  under  thli  /title:  aee  Hunt 
V.  Fineburp,  22  Q.  B.  D.  259;  Bralth,  Pr.  564,  565;  Bank  of  Montreal  v. 
Uarriton,  4  P.  R.  331.    And,  In  default,  the  opposite  party  may  lerve 
Itapen  ai  provided  by  Rule  392. 

Until  an  order  to  cbante  tbe  solicitor  Is  obtained  and  served,  or  a 
notice  of  the  appointment  of  a  new  solicitor  Is  filed  and  served  under 
tbls  Rule,  servloe  on  tbe  solicitor  on  tbe  record  or  bis  agent,  is  sood, 
even  thougb  tbe  former  has  ceased  to  act,  and  though  a  new  one  has 
been  appointed:  Davidion  v.  Le$lie,  9  Beav.  104;  Wright  v.  King.  lb.. 
161;  Brown  v.  Burgar,  2  Chy.  Cb.  446;  De  la  Pole  v,  Z)ich,  :>9  Ch.  D.  351 ; 
52  L.  T.  367;  but  see  Reg.  v.  JJ,  of  Oxfordthire,  In  note  to  Rule  199. 

Under  the  former  practice  at  law,  the  attorney  could  not  be  changed  Payment  of 
by  tbe  client,  unless  bis  costs  were  first  paid:  Witt  v.  Amea.  11  W.  R.  "',1'dition 
7')!;  but  in  Chancery  the  rule  was  othervrlse:  Ueyera  v.  Aobertfon,  1  prtcedrnt 
Or.  439.    This  1&  one  of  those  matters  In  wtalcb  the  rules  ot  Equity 
and  tbe  rules  of  tbe  Common  Law  differed,  and  therefore  under  tbe 
Jud.  Act,  8.  22,  the  rule  of  Epulty  Is  now  to  prevail,  and  notice  of  the 
change  of  solicitor  may  be  given  without  payment  of  costs:  s(>e  Orant 
V.  Holland,  3  C.  P.  D.  180. 

Where  there  is  a  Joint  retainer,  notice  to  change  tbe  solicitor  by 
Bome  or  one  of  the  clients  only,  would  be  irregular:  see  Re  Norwich 
and  Norfolk  BuiMing  Society.  22  W.  R.  856;  Wedderbum  v.  Wedder- 
bum.  17  Beav.  158. 

Where  there  are  special  facts:   e.g..  tbe  existence  ot  a  special  re-  Msisriii 
talner  for  a  term  of  years  unexpired :  Richards  v.  Scarborough  Market  ^"^licIo"ii 
Co..  17  Beav.  83;  or  the  fact  of  the  solicitor  being  mortgagee  of  the 
client's  abare  In  the  fund  In  question:  Jenkins  v.  Brtant.  3  Drew.  70; 
:here.  a  notice  by  the  client  changing  his  solicitor  would  be  liable  to 
be  set  aside  on  the  application  of  tbe  solicitor. 

After  a  notice  of  change  of  solicitor  has  been  filed  and  served,  It  SettinK 
tba  latter  objects  to  tbe  change,  he  should  apply  to  set  aside  the  •'■•*«  "'^'*^'" 
•-.atlc.  .  see  Topping  v.  Searaon,  2  H.  &  M.  205. 

Where  an  aotlon  is  brougbt  in  the  name  of  a  nominal  plaintiff,  the 
beneficiary  on  whose  behalf  the  action  Is  brought  is  entitled  to  chang«> 
tbe  plaintiff's  Bollcltor,  and  If  tbe  nominal  plaintltl  insisU  on  carrying 
on  the  action  in  the  name  of  the  original  solicitor,  be  may  be  re- 
strained by  injunction  from  bo  doing  on  the  application  of  the  bene- 
ficiary: Laskey  v.  Runtz,  124  L.  T.  Jour.  569. 

Where  a  solicitor  on  tbe  rc^rd  dies,  the  client  must  file  and  sprye 
a  notice  of  tbe  appointment  ot  a  new  solicitor  as  provided  by  this 
Rule,  otherwise  the  opposite  p  7ty  may  serve  all  subsequent  proceed- 
ings as  provided  In  Rule  392. 

The  notice  is  only  authorized  In  the  cases  specified  in  Rules  389. 
SjO,  391  and  392.  In  cases  not  specified,  semblf.  an  order  of  course  Is 
still  necessary,  e.g. — 

Where  one  of  several  plaintiffs  desires  to  make  an  application  In  AppUc»Hoa 
the  action  separately  from  his  co-plaintiffs,  he  must  obtain  an  order  J^^^^^,"' 
of  coiirsfi,  giving  him  leave  to  appoint   a  solicitor  for  that  express  plaintiffs 
purpose:  Danl.  Pr.,  5tb  ed..  1724. 

Proceedings  taken  by  a  new  solicitor  without  an  order,  or  notice, 
filed  and  served   under  this  Rule,   when   one  Is   necessary,  or  by  a 
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■ullgr  Id  ptrion  wh«n  h«  Urn  *  lolicltor  od  th«  r«»rd.  an  lrr.iul., 
and  win  Iw  wt  ulda:  MalHtun  v.  Hughti,  3  Chy.  ch,  HO:  !.»(,„„' 
d-OK..  <2  L.  T.  m;  Arch.  Pr..  nth  m.,  p.  UO;  12tk  «1.,  p.  (4. 

If  *  Mllcltor  reMlDMl  In  u  ordlnarr  Common  Uw  action  radiu. 
iwntllni  the  action,  to  continue  to  act  without  some  reaionablp  ctnif 
and  upon  rea«>nable  notice,  he  hai  no  rlfht  of  action  for  hli  coir. 
tatltfKOO.1  V.  Uwi;  1894.  2  Q.  B.  306:  but  the  rule  appwi  to  b, 
otherwi.e  In  actlona  for  equitable  relief.  In  which  the  proct^m., 
might  be  of  a  yery  long  and  complicated  character,  and  be  dlvliltd 
Into  aeveral  ttagea:  li.,  and  In  re  Hall,  a  Ch.  D.  638. 

Where  a  defendant.  In  ronelderatlon  of  an  Indemnity  agnln«t  .n.ts 
hai  agreed  that  hia  defence  shall  be  conducted  by  a  co-defendant  to 
whoso  solicitor  he  gives  a  retainer,  he  will  be  retrained  from  alter 
wards  withdrawing  thu  retainer  or  Interfering  with  the  proKcullon 
of  an  appeal:  Uonl/ort  v.  Jfor.dca,  1895.  1  Ch.  11.  and  irmblr  In  «uch 
a  case  a  notice  changing  his  solicitor,  without  the  consent'  of  «uch 
coKlefendant.  would  be  Irregular,  and  would  be  set  aside  on  ih.'  auullisi 
tion  of  tbe  latter. 

The  flUng  and  serving  of  a  notice  changing  a  solicitor  1»  pri»i. 
facte  a  discharge  of  the  former  solicitor  by  the  client:  Webtter  v  Lt 
Haiti.  9  W,  R.  804.  But  It  Is  not  a  discharge  of  the  solicitor  by' the 
client,  where  It  Is  Bled  and  served  In  conscQuence  of  the  prior  retuMl 
of  the  solicitor  to  act;  and  a  solicitor  will  be  considered  to  have  dis 
charged  himself,  on  the  bankruptcy  of  hlmielr.  or  the  Brm  of  wbkb 
ho  is  a  partner:  «f  Ifosj.  L.  R.  2  Eq.  345;  or  by  being  nrreateij  or 
detained  In  custody:  lie  Wmiami,  3  D.  P.  *  J.  104;  28  Beav  4«.V 
.Sco((  v.  Fleming.  9  Jur.  1083;  but  not  by  being  merely  In  embarrasspii 
circumstances:  Itc  Smith,  9  W.  R.  396.  So  also  a  Arm  of  solicitors  will 
be  deiimed  to  have  discharged  the  client,  where  the  Brm  la  dissolved: 
and  no  arrangement  can  be  made  by  the  solicitors  for  the  transfer  ol 
the  client's  business  to  one  of  their  number  without  his  consent 
amounting  to  a  new  retainer:  Cholmonneley  v.  CKnfon,  19  Ves  2i;i; 
onmiti  \.  rirt$lhi.  2  Hare.  587;  Slafer  v.  Stoddard  6  P  R  29S 
.4l(7iiB  V.  Biidalo  ,1  L.  H.  Ky.  Co..  2  Chy.  Ch.  45. 

Where  any  new  party  Is  brought  Into  an  action  by  order  to  con 
tinue  proceedings,  by  reason  of  the  death  of.  or  transfer  of  interest 
by.  any  of  the  parties,  such  new  party  Is  not  obliged  to  employ  tbe 
solicitor  by  whom  the  deceased  person,  or  transferor,  was  represented, 
but  he  may  employ  a  new  solicitor,  but  notice  of  such  new  solicitor 
being  so  employed  must  be  tiled  and  served  as  required  by  this  »«!• 
in  the  proper  office:  see  Kulo  762;  and  see  Simmonda  v.  Oreat  Eaitm, 
By.  Co.,  L.  R.  3  Chy.  797;  but  the  assignee  of  the  plaintin  In  a  credi- 
tor's suit  could  not  appoint  a  new  solicitor  except  on  speciul  applica- 
tion:  'lopping  V.  ,Sfarson.  2  H.  &  M.  203. 

Although  olicitor  may.  for  aufflcient  cause,  by  notice  to  bis  cllenl. 
terminate  the  connection  between  them,  the  Court  will  not  make  an 
order  for  that  purpose  on  the  ex  parte  application  of  the  solicitor: 
Brtcker  v.  Anaell.  1  Chy.  Ch.  367. 

■oUeltor  Kestralaed  from  AetlKg  for  Opponent.— Where  a  soil 
cltor  Is  discharged  by  the  disanliitlon  of  a  Arm  of  which  he  Is  1  mem- 
ber, he  is  not  at  liberty  to  act  for  the  opposite  party:  Cholmonitekii 
V.  Ciinton,  19  Ves.  261;  but  when  he  is  discharged  by  his  client  lir 
cannot  be  restrained  from  acting  for  the  opposite  party,  nor  the  latter 
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from  employing  him;  Little  v.  Ktnutu-ood  A  ParkHeli  Oottiery  Co..  20  >■!•  U*. 
ell.  D.  733;  47  h.  T.  3231  62  L.  J.  Cby.  US;  Haliuien  v.  Kllli.  In/ra:  but 
the  ioUcltor  may  be  restrained  by  Injunction  from  dlvulslnf  the  tecrats 
ol  his  former  client  to  the  opposite  party,  either  Id  the  same  trans* 
srtloB,  or  In  any  other  flowtns  thereout,  or  connected  therewith: 
Id.:  and  see  Uavict  v.  t'loiipk,  8  81m.  282,  267;  Oriuell  v.  Pcio,  >  Blni. 
1;  Jokiuoii  V.  KorHoll,  2  Cr.  •  M.  183:  ttakuKn  v.  Kills,  1912,  1  Ch. 
831;  106  L.  T.  5D6. 

An  asrwment  between  solicitors  actlnf  tor  different  parties,  to 
share  proAt  cosu.  In  consideration  o(  being  Introduced  Into  the  litiga- 
tion, was  held  to  be  misconduct:  Re  four  Hollcllori,  1901,  1  K.  B.  187. 

How  far  the  solicitor's  retainer  continues  after  Judgment  Is  re- 
roTered  In  the  action  In  which  be  Is  retained  to  sue  or  defend,  seems 
doubtful:  see  79  h.  T.  Jour.  208;  J//llar  v.  Kanaiy.  tupra,  p.  666.  In  note 
to  Wale  202.  Service  of  notice  of  appeal  from  the  Judgment  made  on 
the  respondent's  solicitor  on  the  record,  vas  held  good:  De  la  Pole  v. 
Dick,  29  Ch.  D.  351;  52  L.  T.  467;  but  a  retainer  of  a  solicitor  to 
collect  a  debt  was  held  not  to  authorise  him,  after  Judgment  recovered. 
to  enter  upon  Interpleader  proceedings  without  further  Instructions: 
Jamt  V.  Hicknell,  20  Q.  B.  D.  164;  58  L.  T.  278.  See  also  Keg.  v,  JJ. 
0/  Oj-/oriIlMre.  1893,  2  Q.  B.  149. 

Where  an  order  has  been  made  dismissing  an  action  for  failure  to 
jIve  security  for  cosU,  the  retainer  of  the  defendant's  solicitor  was 
held  to  continue,  so  as  to  enable  the  plaintiff  to  serve  him  as  the 
solicitor  on  the  record  with  proceedings  by  way  of  appeal  from,  or 
under  Hale  217,  to  rescind,  the  order ;  tluir  v.  Oainanc,  9  0.  L.  R.  324 ; 
10  0.  L.  R.  367. 

UeB  of  aoUeltor  «m  Books  and  rapna.— A  solicitor  has  a  lien  ^'"f'' 
on  the  books  and  papers  of  bis  client,  which  have  come  to  him  pJJ,J,  "' 
In  the  course  of  business  In  bis  professional  capacity.  This  lien, 
however,  Is  a  mere  right  to  retain  the  documents  until  his  costs  are 
paid,  and  cannot  be  actively  enforced:  Boeon  v.  Bolland.  4  My.  *  Cr. 
354.  In  the  absence  of  any  agreement  to  the  contrary,  the  lien  ll 
general,  and  attaches  for  all  costs  due  from  the  client,  and  Is  not 
conllned  to  the  costs  Incurred  In  the  particular  business  In  which  the 
documents  came  Into  the  solicitor's  hands:  Re  FaUhful,  L.  R.  6  Ea. 
S2!>;  Bozen  V.  Bollanil,  tupra:  Richarda  v.  PIntel.  Cr.  t  Ph.  82;  H'.ir- 
roll  V.  Johnson.  2  Jac.  A  W.  214;  Bx  parte  Sterling,  16  Vcs.  257; 
FrijiMll  V.  King,  15  Sim.  101;  Colmcr  v.  Ede,  19  W.  R.  313;  Re  Ueurn- 
ger.  3  Ch.  D.  317;  and  see  Re  Hopid  Soad  Transit  Co.,  1909.  1  Ch.  96; 
99  h.  T.  774.  While  It  exists  the  client  Is  not  entitled  to  Inspect  or 
lake  copies  of  papers  subject  to  the  lien:  Be  Biggt.  102  L.  T.  Jour.  364. 

As  to  principles  and  extent  of  a  solicitor's  lien,  generally,  and 
the  remedies  against  a  solicitor  to  enforce  production,  or  delivery,  not- 
wllhslandlng  bis  lien:  see  Re  Hawkea,  1898.  2  Ch.  1,  15;  78  U  T.  336. 

The  solicitor  cannot  acquire  any  greater  right  of  detainer,  than  the 
client  had  himself,  and  the  Hen  is  therefore  subject  to  the  rights 
and  equities  of  those  claiming  by  title  paramount  to  that  of  the 
client:  Francis  v.  Francis,  5  D.  M.  &  0.  108;  Htedman  v.  TVebli,  4  My. 
i  Cr.  346;  Glutton  v.  Foreiun,  T.  C  R.  304;  Matesxortii  v.  fioftWns, 
2  J.  t  Lat.  368;  Felly  ,.  Wathen  I  D.  M.  *  G.  16;  7  Ha.  351;  Bllinden 
V.  Desart,  2  Dr.  *  W.  406;  Br  '  v.  roirtor.  8  Sim.  216;  Bolier  v.  Hen- 
dcrson.    4    Sim.    27;    WorturWn    v.    Edge.    9    Sim.    508:    He    Jfoselp, 
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13  W.  R.  »7«i  Y—rn,  V.  KHgHih,  7  B««v.  10;  «rcillltl(  v,  4r.ir,  -  ck, 
cm.  218;  Ha  Piilail  fraritl  anil  Arlrk  Co.,  fix  ^nr  J>i,|l>rt,„»  l  r  , 
(THr.  «27;  •»!  wh*ra  tut  rllMl  would  br  bound  to  produc.  lh/(l™^« 
m«iiti  In  (vldcnn  on  th»  d^mnnd  of  third  pirtlm.  Ibe  ■oiuiior  nr 
not  rffUM  to  prodiiro  tbrm  on  tb«  ground  of  hi-  lien:  Hon,-  v  / 144,11 
T  l>.  M.  »  O.  331,  10  B..Y.  431:  AWIfr  v.  jroirfcr,  44  I.  T  79'1 '  50 
J,  Ch.  lit;  «,.  /xiuTfnrr.  Bowlci-r  v.  Auilln,  18i4  1  Ch  B"!  -i|  1  - 
HI:  «.■  ;,l.ir.H(>,,  1I91.  3  Ch.  US;  «r,  U  T.  240;  Smilh  .  p,,,,,,;;,, 
4  «.  V.  T.  I'o.,  M  L.  T.  Jour.  M;  He  «,,»»„,  l,M,  2  Ch.  I;  7^  U  T  jst 
A  •ollcllor.  raiploirrd  bjr  1  peraon  about  to  b«  appolntrd  trg»t» 
!•  enllllBl  to  a  lira  on  tb«  truit  deed  for  hli  roXs  Innirre,!  Mm 
lt»  Mecullon  In  InvMtlnUni  the  titio  of  th«  iruit  prop,  tr  and 
proparint  the  deod,  ^c.  both  ai  atalnat  bli  cll.nt.  Ih<  iru.te,'  ,t,j 
alio  at  acalnit  tbi  1  ,.  (.;  /„  re  flee,  ^fri^hl  y.  Di-e.  1911  ■■  ch  «5- 
104  I„  T.  003.  '  ' 

Third  panl.  whow  rlibu  are  acquired  under  the  cll.nt  «ub.«.,|u.ni 
to  the  creall,,  of  tb«  Hen.  have  no  greater  rigbta  than  the  ,Ment  him 
■elf  had  at  the  time  th»r  acquired  title:  aw  v.  Comhlr    u  Or   \tt 

\'\?*'  "'  ■""  ""'='<»■•.  kowerer.  cannot  claim  a  Hen  agtlD.t 
auoh  third  partlea,  for  coata  Incurred  by  him  aubaequeotlv  to  Iheli 
acquiring  their  righta:  Sluaden  v.  Driorf,  2  Or.  t  W.  40.'.-  «.■  RmU 
Hood  Trontit  Co.,  1»0»,  1  Ch.  96;  99  U  T.  774.  ' 

A  aollcltor  cannot  acquire  a  lien  on  the  documenla  of  a  joint  itoi-k 
coinpany  which  by  atalule.  or  the  article,  of  awioclallon.  are  r«iulr«l 
to  be  kept  In  the  olBce  of  the  company:  He  The  Anu/o-lfoHcic  Co  !' 
I-.  T.  !41;  but  he  may  acquire  a  Hen  on  the  hooka  and  documenli  it  > 
.oinpany  which  are  not  ao  required  to  be  kept  In  the  olHco  of  th. 
company,  lb.,  but  not  for  bualneaa  which  waa  ullra  rlr.i  of  Ji,.  ^ 
pany:  He  Howard  i  Uollman,  1  H.  t  M.  433. 

A  aollcltor  of  a  company,  of  whoae  aaaota  a  roeelrer  la  appointed. 
la  entitled  to  a  ll.n  on  the  moneya  of  the  company  In  hU  hand,  (or 
a  I  coata  Incurred  up  to  the  appointment  of  the  receiver-  It,-  BrllliK 
lea  Tablt  Co.,  101  L.  T.  707. 

A  aollcltor  who  1.  employed  by  a  mortgagor  and  mortgagee  to  pre- 
pare a  mortgage,  after  completion  of  the  mortgara  holda  the  title  deedi 
for  the  mortgagee,  and  cannot  aa  agalnat  hllr.  lata  any  Men  therMn 
for  a  debt  due  by  the  mortgagor:  Ex  parte  Quinn.  4S  L.  T.  Sll. 

A  aollcltor  la  not  entitled  to  a  Hen  on  hla  cUenf.  paper,,  for  th- 
l^L  J'"^'^^"^  inatltuted  agalnat  the  aollcltor  on  behalf  of  the 
ollent:  He  Uatibury,  75  L.  T.  449. 

.svmii,..  ,,n  agent  of  a  aollcltor  la  entitled  to  a  lien  on  the  do,-ument» 
wril.b  com-  to  hla  handa  In  the  conrae  of  his  agency,  for  the  ro.t.  or 
..t^Vr,  J"v  "  """''  ""  """""nta  relate  both  a.  agalnut  hi. 
principal  and  the  latter'a  client:  see  Re  Jane,,  1905.  2  Ch.  219 

The  lien  la  auperaeded  by  the  aolleltor'a  taking  security  (or  his 
costs  Inconslatent  with  the  retention  of  his  general  lien-  nu-fU  v. 
.'Impaon.  le  Vea.  276;  B.  Tavlor,  1891.  1  Cb.  590:  aee  Brou>nlow  v. 
/Teo/.nBe.  2  Ir.  Bq.  243:  iTennin  v.  MacdonoM.  22  Ont.  484;  Bis.cll 
-,,i  I  ■'  •  ^-  '""■■  '■"'  ^-  ^'  ''>'•'■  '■"^'  ««  DOUBIO..  1898,  1  Ch.  199; 
-  n  J..^  ■„"'"  ""'^  '°  ""  '''"•"'  ■"  *''•  recnrlty:  Wotnon  v.  lyo«. 
..       .;,  •  """  *""■*'■  '""■  '  K-  "-  <";  98  L.  T.  500;  and  ceaws 

altogether  on  payment,  and  the  solicitor  cannot  then  r.-tain  doi-um(-sl. 
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oa  ib>  ground  tlut  ■  ibird  ttny  iUIdii  an  Inwrnit  In  ihta    He  aamia  ■»•  ui. 

life,  Kt  p.  Turner.  U  W.  R.  B4.    Tht  ll<n  liiay  alw  be  Imt  by  Ibt  •oil- 

.  Ilor'i  utIinlDI  bU  bill  of  roiU  to  a  third  iwrtr :  Ueenr  v.  CIM,  7  P. 

K.  371:  and  alio  by  partlns  with  poaiiMaloD  of  the  documfnti;  but 

»b*r<  on  th«  dlacolutlon  ol  a  llrni  of  lollclton.  one  of  tbo  parUon 

took  poHMilon  of  documinta  on  whirb  tb*  Him  had  a  llao.  without 

lb*  ptrmlifllon  or  conaent  of  bti  late  partnera.  It  waa  hi^ld  that  tba 

llan  of  tba  Irm  wna  not  tbaroby  loet:  Kt  Carttr,  farter  v.  Coritr.  U 

L.  T.  ISO. 

Wbara  a  Urm  la  chanted  by  'he  introdurllon  of  a  nrw  partner,  there 
li  no  Hen  on  papera  delivered  to  the  new  Urm.  for  loita  due  the 
old  firm ;  He  For»haw,  16  BIm.  121. 

Toronto  a(enta,  aa  aialnat  their  prinilpala,  have  a  (enaral  lien  'HJ'j;"^' 
lor  their  afency  bllla  on  papera  placed  In  their  banda  by  tbeir  prin- 
ilpala; and  the  lien  la  not  loat  even  thouih  the  relatlonablp  of  prln- 
rlpal  and  afent  la  dlaaolved  by  the  agent:   He  Allornen.  7  P.  R.  311: 
Re  A.  B.  il  Co..  14  C.  I..  J.  142:  Hr  Cron,  4  Cby.  Ch.  11. 

A  aollcllor  la  entitled  to  a  lien  on  a  decoaaed  cllent'a  booka  and 
papera  for  moneya  due  by  the  cllent'a  exi^cutor,  or  admlnlatrator,  In 
bli  Individual  capacity:  aee  Hr  Fotter,  116  L.  T.  Jour.  388. 

Uom  «■  rm«d.— A  aollcltor  has  not  only  a  general  lien  on  bl«  {-Jjj"" 
cHent'B  papera  for  all  coata  due  to  him.  but  be  haa  also  a  particular 
Hen  for  tba  coata  of  procaedlnga  to  recover  a  fund,  upon  the  fund 
recovered,  or  ordered  to  be  paid:  tonn  v.  Churcli,  4  Mad.  391:  even 
against  a  liquidator  of  a  client  company:  Re  Meter  Cuba  Ltd..  1911,  2 
Ch.  657;  105  L.  T.  572:  or  a  receiver;  appointed  at  the  Inatance  of 
ilebenture  boldera  of  tba  company:  Be  Brl(i«»i  Tea  Table  Co..  101  I.. 
T.  707;  and.  If  the  fund  actually  roaches  tbo  aollcltor's  hand,  he  la  only 
entitled  to  reuin  It  until  his  costs  of  the  ai  tlon  In  wlilili  the  fund 
Is  recovered  ara  paid:  he  baa  not  a  gi'neral  lien  thereon  for  all  .osts: 
Merkentie  v.  Maclnloth.  64  U  'f.  318.  706;  but  be  Is  entitled  to  a 
lien  tbareoc  tor  any  coata  he  la  put  to  In  eatabllahlng  bla  lien.  In  caae 
his  retainer  la  dlaputed:  Re  Ifcler  Cabt  Ltd..  lupra;  and  bla  Hen  at- 1 
tachea  upon  the  aum  to  which  his  client  becomea  entitled.  In  priority  to  j 
the  clalma  of  other  parties  to  whom  bla  client  la  peraonally  ordered  to  i 
pay  cosU:  Wrlsht  v.  Bell.  24  S.  C.  R.  656:  and  the  tailng  offlcor.  or 
Master,  unleas  apeclally  authorlaed  so  to  do.  has  no  power  to  set  off 
costs  payable  to  a  party  out  of  a  fund  In  Court  agalnat  costs  payable 
by  such  party  personally  to  other  partlea  In  the  action,  so  as  to  de- 
prive bla  solicitor  of  his  Hen  on  the  fund:  lb.;  Daviiaoii  v.  Duuglaa. 
15  dr.  354;  Hall  v.  haver.  1  Hare.  571:  but  his  Hen  only  extends 
to  what  Is  due  to  him  In  his  character  of  a  solicitor:  He  OaUanil.  31 
Cb.  D.  296;   53  U  T.  921. 

Where  the  compromise  of  an  action  Is  sanctioned  by  the  Court 
on  behalf  of  Infant  partlea,  and  a  fund  la  directed  to  be  paid  to  them, 
without  reserving  the  rights  of  their  solicitor,  the  latter  Is  not  thereby 
deprived  of  his  common  law  Hen  for  costs  on  the  fund  so  recovered. 
or  preserved,  through  his  Inatrumentallty:  Ite  WHghfs  Traata,  1901 
1  Ch.  317;  83  U  T.  Sir,. 

The  solicitors  licll  on  the  amount  paj-able  nniirr  a  verdict  is  en- 
titled to  priority  over  the  claim  of  a  creditor  of  his  client  who  haa 
obtained  an  attaching  order:  Bcrnetki  v.  Tourangeait.  18  P.  iv.  263. 
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The  solicitor  may  give  notice  to  the  opposite  party  not  to  pay  the 
money  until  his  costs  are  satlafled:  Cou-ell  v.  Simpton,  16  Ves.  •I::,-  anj 
see  Sumpaon  v.  Prolhero,  5  W.  R.  S14;  notice  to  his  sollcltorls'sulB 
clent:  Sanviage  v.  Ireland,  U  P.  R.  29.  And  this  lien  Is  not  lost  ti- 
the discbarge  ot  the  solicitor  by  the  client,  or  by  the  act  ot  Cod,  pend- 
ing the  suit;  thus  where  the  plalntlB  assigned  his  Interest  In  the 
suit,  and  the  assignee  named  a  new  solicitor,  the  hrst  solicitor  was 
held  entitL'd  to  a  lien  on  the  fund  ultimately  recovered  and  to  paym^  nt 
of  his  costs  thereout,  next  after  those  of  the  solicitor  by  whom  the 
suit  was  concluded:  Clor*  v,  Ecctva,  3  Chy.  Ch.  324;  and  see  KelJcii 
\.  iTfllK,  5  Ir.  Eq.  R.  34;  Bozen  v.  Bollonti,  4  My.  ft  Cr.  ,334;  formarl 
V.  Beit!!/.  3  D.  ft  J.  iriT;  He  Wadaworth,  lihodet  v,  Svgden,  M  Ch.  D, 
155;  55  L.  T.  596.  But  after  the  fund  has  been  paid  to  the  client,  with 
the  solicitor's  acquiescence,  or  without  notice  by  the  payer  of  the 
solicitor's  claim,  his  lien  is  gone,  and  he  must  look  to  his  client  alone 
for  payment  of  his  costs:   see  86  L,  T,  Jour.  446, 

If  payment  be  made  to  the  client,  notwithstanding  notice  given  by 
the  solicitor  not  to  pay  till  his  costs  are  satisfied,  the  solicitor,  to  the 
extent  of  his  Hen,  is  entitled  to  recover  the  amount  paid  against  the 
party  paying:   Boss  v,  Buxto,:    42  Ch,  D.  190. 

Where  the  solicitor  declines  to  act  he  has  no  lien  upon  a  fund  in 
Court:  Cresawell  v.  Bj/ron,  14  Ves.  271. 

Where  a  compromise  has  been  made,  the  plaintiff's  solicitor  mar 
be  entitled  to  a  lien  on  money  payable  under  It  to  his  client  as  the 
fruits  of  litigation:  see  Walker  v,  Ourney,  IS  P.  R,  274.  471-  ffe 
Wrlghfs  rmsU,  1901,  1  Ch.  317. 

The  lien  on  a  fund  may  be  actively  enforced:  Bozon  v.  BotlaU,  4 
.My.  ft  Cr.  354.  The  solicitor  may  obtain  a  stop  order:  Hobson  v, 
Shcarwood,  8  Beav,  486 ;  or  an  order  for  payment  of  his  costs  out  ol 
any  money  In  Court  payable  to  his  client,  cr  applicable  to  the  pay- 
ment of  the  costs:  Warden  v.  Trenouth.  8  P,  R.  142;  or  a  charge  for 
bis  costs  on  a  fund  recovered  or  preserved  through  his  instrumentality: 
see  Bull-  689,  But  a  solicitor  can  have  no  higher  claim  against  a  fund, 
by  virtue  of  his  lien  than  that  of  his  client:  and  It  the  client  would 
not  be  entitled  to  payment  of  his  costs  out  of  the  fund  neither  will 
his  solicitor;  although  it  may  have  been  recovered  by  means  of  pro- 
ceedings taken  by  him:  FranHa  v,  fronctj.  6  D.  M,  ft  G.  108;  He  Bar- 
raid.  Wilde  v.  Wallord,  51  L..  T.  441. 

Where  several  solicitors  in  succession  have  acted,  the  general  rule 
is  that  the  solicitor  who  conducts  the  action  to  a  successful  termina- 
tion is  entitled  to  be  paid  Brat,  and  so,  in  inverse  order,  up  to  the 
solicitor  first  employed:  ForiJ  v.  Jfoson.  15  P.  R.  392;  Be  Knishl. 
Knight  v,  Oordincr.  1892,  2  Ch.  368:  66  U  T,  646;  see  also  Clark  v. 
Eeelei.  3  Chy.  Ch.  324 ;  but  the  first  solicitor  may  be  entitled  to  be 
paid  first  out  of  a  fund  created  by  his  exertions,  e.ff,.  by  his  havlni! 
obtained  an  order  for  its  payment  into  Court  before  his  discharge:  f'orri 
V.  Mason,  supra. 

The  client  cannot  assign  a  fund  In  Court  so  as  to  defeat  t':  loli- 
cltor's  lien,  even  to  a  purchaser  for  value,  without  express  ,,otlfe: 
Haymi-s  v.  Cooper.  33  L.  J.  Chy.  488;  Yemen  v.  Johnston.  11  P.  R. 
2.11.  Xeither  can  the  client  rele.iRc  the  adverse  party  from  the  p-ir 
ment  of  costs  ordered  to  be  paid,  so  as  to  defeat  his  solicitor's  lien  ■ 
Ex  parte  Bryant.  1  Mad.  49.     But  the  lien  may  be  defeated  by  a  Mni 
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nde  compromise  by  the  parties  to  the  action:  The  Hope,  8  P.  D.  i44;  49  BiU»  389. 
U  T.  158;  Bellamy  v.  Connolly,  16  P.  R.  87;  Brvnsdon  v.  Allord,  1859, 
:'  El.  4  El.  19;  Walker  v.  Qumey,  supra,  p.  910;  but  a  collusive  com- 
promise will  not  have  that  effect :  Beames  Costs,  312,  313;  Larigle  v.  Fet- 
terly,  5  U.  C  Q.  B.  628;  Origoa  v.  Meyers,  6  U.  (  '^  B.  632;  Connora  v. 
Squirei.  2  P.  H.  149;  and  see  Plant  v.  ^t:,.^,  i<  ■'.  o.  Q  B,  45S;  Ex 
parte  Morri$on,  L.  R,  4  Q.  B.  153;  Ex  p/ve  Ganus.  Z  ]  ft  C.  294; 
Brown  V.  Conant,  2  P.  R.  208;  Smith  v.  Tt:  .w-v-on.  5  l\  R.  '  w;  .tforj/an 
V.  tfoIJand,  7  P.  R.  74;  Barrett  v.  Borrct..  41'  Oh.  H.  t90  18  C.  U  J. 
56;  Htai  V.  ari0th,  &  Out.  478:  frifdric/.  .  '-"-ic'iirfjft.  IJ  P.  R.  308. 
546;  Roas  v.  Buxion.  60  L.  T.  630;  He  Margetson  tt  j'ok  «,  18'J7,  2  Ch. 
314;  76  L.  T.  805. 

But  collusion  must  be  shewn,  or  the  act  complained  of  must  have 
been  done  after  notice  from  the  solicitor  complaining  that  his  costs 
are  unpaid,  and  that  he  looks  to  the  proceeds  of  the  action  for  payment: 
Sanvidge  v.  Ireland.  14  P.  R.  29;  see  He  Elliott  v.  McCuaig,  27  C\  h.  J. 
26;  De  8anti$  v.  Can.  Pac.  Ry.,  14  O.  L.  R.  lOK. 

Where  a  compromise  is  effected  for  the  purpose  of  depriving  a  plain- 
tiff's solicitor  of  hla  costs,  he  may  be  authorized  to  carry  on  the 
action  for  the  purpose  of  realizing  them  out  of  the  defendant;  Dun- 
thorne  V.  Bunbu-y,  24  L.  R.  Ir.  6;  but  unless  collusion  to  deprive  th*e 
solicitor  of  his  costs  is  clearly  shewn,  the  defendant  will  not  be  ordered 
to  pay  the  plaintiff's  solicitor's  costs:  Bellamy  v.  Connolly,  15  P.  R. 
87.  But  where.  In  a  suit  for  foreclosure,  the  plaintiff  and  defendant 
compromised  the  suit,  the  plaintiff  paying  the  defendant  $200  in  con- 
sideration of  his  releasing  his  equity  of  redemption,  the  defendant's 
solicitor  was  held  to  have  no  lien  on  the  $200;  Brownacomb  v.  Tully. 
lie  Fairbairn,  3  Chy.  Ch.  71. 

An  agent  of  a  solicitor  has  a  Hen  on  a  fund  recovered;  Re  Ryan, 
11  P.  R.  127,  and  payment  by  the  client  to  the  agent  in  order  to  obtain 
his  papers,  is  a  good  payment  as  against  the  principal  solicitor:  Re 
Cross,  4  Chy.  Ch,  41;  but  the  lien  of  the  agent  is  no  greater  than  that 
the  principal  solicitor,  and  If  the  latter  has  no  claim  upon  the  fund 
as  against  his  client,  the  agent  may  be  compelled  to  pay  it  over  upon 
a  summary  application  on  behalf  of  the  client:  Re  Edwards,  45  L.  T. 
[178.  Where  the  fund  was  In  Court  an  order  was  made  for  payment 
to  the  agent  of  the  amount  of  his  Hen  thereout:  Re  Ryan,  11  P.  R. 
127. 

Where  money  Ib  standing  to  the  separate  account  of  a  party  to  a 
cause,  he  may  apply  for  payment  out  by  a  new  solicitor,  without  an 
order  changing  the  solicitor:  Waddilove  v.  Taylor,  17  I*  J.  Chy.  384. 
But  where  the  new  solicitor  delivered  the  cheque  to  the  client  before 
the  Hen  of  the  former  solicitor  was  satisfied,  he  was  ordered  to  pay 
him  the  amount  of  his  Han:  MvPhatter  v.  Blue,  15  C.  L.  J.  162. 

A  plaintiff's  solicitor  has  no  Hen  for  his  costs  on  money  paid  by 
plaintiff  Into  Court  as  security  for  costs,  as  against  the  execution 
(Tedltor  of  the  plaintiff  who  has  obtained  a  stop  order:  Gibson  v.  Le 
Temps,  10  O,  L.  R.  434. 

Effect   of   Li«m  on  Riclit  of  Set-off  between  Pa:.-tieB.— Under  i^ffect  of 
Ruh-  6Cfi,  in/ra.  set-off  of  damages  or  costs  between  the  parties  Is  not  |.i"^J'"j 
to  be  allowed  to  the  preiiidloe  of  the  soHcltnr'fs  Wr-n  for  cost.i  in  the  so^QiF, 
particular  action  In  which  the  aet-off  Is  sought;   but  costs  of  inter- 
locutory  proceedings   In    the   same   action   may   be   set-off:    see   Rule 
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666  and  notes.  But  that  Uule  Is  held  to  apply  only  to  the  senj 
of  dama««8  and  costs  In  separate  actions:  see  notes  to  Ilule  666;  whm 
that  Is  sought,  the  set-oB  It  not  to  be  allowed  to  the  prejudlre  o(  tb 
solicitor's  Hen:  WcU  v.  lIcArlhur,  4  Chy.  Ch.  63;  Edward,  v  hok  h 
Q.  B.  D.  922;  63  L.  T.  69;  Cuthebert  v.  CommerCKil  Travillers  Aim 

7  P.  R.  256;  and  see  Hot,  v.  llcLav,  7  P.  R.  97;  Warden  v.  J'renouH 

8  P.  R.  142;  Barker  v,  Hemming,  5  Q.  B.  D.  609;  Re  HarraU  Wil* 
V,  TVol/ord,  48  U  T.  352;  51  L.  T.  441;  but  see  Wilaon  v.  8v>Uzer,  1  Cb) 

ICh.  75,  16fl.  But  a  setoff  of  damages  and  costs  payable  In  the  »ani! 
action,  will  ordinarily  he  allowed  without  regard  to  the  solicitors  lien 
Prinsle  v.  OIooi;,  10  Ch.  D.  676;  40  L.  T.  512;  Comeron  v.  CompSMi 
12  U.  C.  Q.  B.  159;  J'ounijr  v.  Hobson,  8  P,  R.  253;  Brigham  v.  Smilh,  i: 
Gr,  512;  and  the  set-off  of  a  claim  and  counter-claim  arising  out  ol  tbe 
j  same  transactions  cannot  be  defeated  by  the  claim  of  a  solicitor  to  a 
(  Hen:  Broun  v.  Nelson.  U  P.  R,  121  (per  Osier.  J.A.);  Weslacott  i 
Sevan,  1891,  1  Q.  B.  774;  65  L.  T.  263;  but  see  Flelt  v.  H'aj/.  H  p  R 
312  (where  the  plaintiff  being  awarded  costs  against  one  Jetendant 
and  being  ordered  to  pay  the  costs  of  other  defendants,  all  tlie  JetenJ 
ants  being  represented  by  the  same  solicitor,  a  set-off  to  the  prcludlce 
of  the  lien  of  the  pallntlff's  solicitor,  was  refused),  and  CanMim 
Pacific  Ry.  v.  arant.  ll  p.  R.  208  (where  the  claim,  and  counter-claim 
were  regarded  as  separate  actions). 

Where  a  special  Hen  was  given  by  one  of  'he  parties  to  hia  aollci 
tor,  the  right  of  set-off.  to  the  extent  of  the  special  Hen  thus  createil, 
was  held  to  be  defeated :  Roas  v.  McLay.  7  p.  R.  97. 

laen  on  Estate  BeooTered.— Until  the  passing  of  Rule  6S5,  a  soli- 
citor In  Ontario  could  not  become  tntltled  to  any  Hen  on  an  estate 
recovered  through  his  Inatrumentallty :  ehaw  v.  .Vcolc,  6  H.  L.  C.  581: 
Tremeear  v.  Lawrence,  20  Ont.  137;  but  see  Morgan  v.  Hoiland,  T  P, 
R.  74.  Since  Rule  689,  however,  a  charge  may  he  declared  and  enforced: 
see  notes  to  that  Rule. 

Effect  of  Diselurge  of  SoUeltor  on  Us  Lies.— Where  the  soliri 
tor  Is  changed  by  the  client,  the  original  solicitor  Is  still  entitled  to  a 
hen  on  any  fund  afterwards  recovered  In  the  cause,  and  Is  cntltleil 
to  be  paid  his  costs,  after  the  costs  of  the  solicitor  by  whom  the  suit 
Is  concluded:  see  Clark  v.  Ecclea  and  other  cases,  supro,  p.  !I10. 

There  Is  an  Important  difference  In  the  right  of  Hen,  of  a  solldtor 
In  an  action  who  discharges  himself,  and  one  who  Is  discharged  bv 
his  client. 

Where  the  solicitor  Is  discharged  by  the  client  he  cannot  Bcnerally 
be  ordered  to  deliver  up  the  papers,  until  his  Hen  has  been  satlsBed: 
Re  Faithtul,  U  R.  6  Eq.  32.t;  Oriffllhs  v.  GrtJIOu.  2  Hare.  .'.ST;  Bia; 
V.  BoUana,  4  My.  »  Cr.  354,  unless  It  appears  that  there  Is  strong 
ground  for  believing  that  there  Is  nothing  due  the  solicitor:  Re  Berm 
<i  Whitling,  33  Beav.  439.  Nor  Is  the  solicitor,  In  such  a  case,  bound 
even  to  produce  the  papers  for  the  purpose  of  the  came  until  his 
bill  Is  paid:  Lord  v.  Wormlelghton,  Jac.  580;  Redfearn  v.  i^overby.  1 
Sw.  84;  Robins  v.  Oomngham.  I,.  R.  13  Eq.  440;  hut  see  Simmon* 
V.  Orcat  Eattem  Ry.  Co..  L.  R.  3  Chy.  797;  CHUord  v.  Tlirrill.  2  D.  «  S 
1 ;  Webster  v.  Le  Hunt.  9  W.  R.  804;  Re  Leah,  6  .Tur.  N.  S.  387;  nor  per 
mit  his  client  to  Inspect,  or  take  copies  of  the  documents:  K"  Elggi.  10- 
l,.  T.  Jour.  364,  but  see  Lockett  v,  Carey.  10  Jur.  N.  S.  144.  But  where 
the  discharged   solicitor  neglects  to  deliver  his  bill   of  costs  within 
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the  proper  time,  he  may  be  ordered  to  deliver  up  the  papers  subject  Bote  38b. 

to  his  lien  ttiereoD:  Cooper  v.  Hewton,  2  Y.  ft  C.  C.  C.  515;  and,  where 

the  papers  are  urgently  needed,  he  may  be  ordered  to  deliver  them 

up,  on  the  amount  claimed  for  costa  being  paid  Into  Court,  together 

with  a  sum  to  meet  tht  costs  of  taxation:  Re  QaUand,  31  Ch.  D.  296; 

53  L.  T.  921 ;  Re  South  Essex  Investment  Co.,  46  U  T.  280. 

Where  the  action  is  one  for  administration,  in  which  the  rights  Adminittra- 
ot  third  parties  are  concerned,  the  solicitor,  though  discharged  by  his  tion»ciion. 
client,  may  be  compelled  to  deliver  up  the  papers  necessary  for  the 
proMcotlon  of  the  action  on  the  usual  terms :  Re  Boughton,  Boughton 
V.  Boughton,  48  L.  T.  413;  Belaney  v.  Ffrcnch,  I..  R.  8  Chy.  918;  29  L. 
T.  706;  and  It  is  Immaterial  that  the  papers  came  to  the  hands  of  the 
solicitor  before  the  action  was  commenced:  Re  Hawkes.  1898,  2  Ch.  1; 
78  L.  T.  336;  and  so  also  In  a  partition  action:  Boden  v.  Wenaby,  1892. 
]  Ch.  101;  65  L.  T.  744  (see  Be  Hatolces,  supra,  at  p.  11);  Pallister  v. 
.VfeeW,  33  C.  L.  J.  465;  and  see  Re  Capital  Fire  Insurance  Assn.,  24  Ch. 
D.  408;  49  L.  T.  697;  Hutchinson  v.  jylorwood,  54  L.  T.  842.  But  costs 
incurred  by  an  administrator  in  administration  proceedings  are  a 
charge  upon  the  estate,  and  upon  his  death,  the  administrator  de  bonis 
non  takes  the  estate  subject  to  the  charge,  and  cannot  compel  the  de- 
livery up  of  papers  in  the  hands  of  the  solicitor  until  his  coats  are 
paid:  Re  Watson,  50  L.  T.  205. 

A  Hen  on  books  and  papers  may  continue  in  respect  o.'  a  bill  barred 
by  the  Statute  of  Limitations:  see  Curwen  v.  Milbum,  42  Ch.  D.  424; 
62  L.  T.  278;  Re  Carter,  Carter  v.  Carter,  53  L.  T.  630;  and  under  an 
order  for  taxation  containing  a  submission  on  the  part  of  the  client 
to  pay  what  is  found  due  on  taxation,  payment  of  etatute-barred  costs 
win  be  enforced:  Re  Margetts,  1896,  2  Ch.  263;  see  also  Re  Brockman, 
1909.  2  Ch.  170;  IDOL.  T.  821. 

A  Bolicltor  is  bound  to  deliver  up  documents  on  which  he  has  a 
Hen.  on  tender  of  the  amount  of  his  claim,  though  not  In  settlement: 
Re  Hanhury,  75  L.  T.  449. 

When  a  solicitor  ia  retained  by  the  acting  partner  of  a  firm,  as 
solicitor  for  the  firm  in  an  action,  the  retirement  of  a  dormant  partner 
from  the  firm,  without  notice  to  the  solicitor,  pending  the  action,  will 
not  relieve  the  retiring  partner  from  liability  to  the  solicitor  for  his 
costs  subsequently  incurred:  Court  v.  Berlin,  1897,  2  Q.  B.  396;  77 
I-  T.  293. 

Effect  OB  I4eiL,  of  Solicitor  DiaokarcliiK  Himself. — Where  the  Solicitor 
solicitor  discharges  himself,  he  Is  bound  to  deliver  up  the  papers  Jj^J'g"*'"* 
in  the  action  to  the  new  solicitor,  uiwn  the  latter  undertaking  to 
hold  them  subject  to  his  Hen  for  what.  It  anything,  shall  be  found 
due  on  taxation  of  his  bill;  and  to  proceed  with  the  cause  with 
due  diligence,  and  to  re-dellver  the  papers  within  ten  days  after  he 
ahall  cease  to  have  occasion  for  them,  if  the  lien  be  not  sooner 
satisfied:  Colgrave  v.  Manley,  T.  &  R.  400;  Setlop  v.  Metcalf.  3  My. 
A  rr.  183;  Wilson  v,  Emvict.  19  Beav.  233;  Cane  v.  Martin.  2  Beav. 
nsi;  Roiins  V.  Goldingham,  U  R.  13  Eq.  440;  Ley  v.  Brovm,  1  Chy. 
Ch.  179;  Merreicether  v.  Mellish,  13  Ves.  161;  Mayne  v.  Hatckey,  3  Sw. 
93;  Welister  v.  Le  Hunt,  9  W.  R.  804;  Commerell  v.  Poynton,  1  Sw.  1. 
The  soHiHor  cannot,  \n  suoh  a  case,  require  the  riient  to  undertake 
to  proceed  to  a  taxation  of  his  bills:  Moir  v.  Mudie.  1  S.  &  S.  282.    And 
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«nlM  3»o-  It  ha  refuses  to  deliver  up  tlie  papers  to  the  new  solltlior  m  a 
undertaking  as  above  mentioned,  he  may  be  ordered  to  pay  a,  ™„ 
of  an  application  to  compel  him  to  do  so:  Roelin  y.  OvUlngham  i«Z 
A  solicitor  who  declines  to  proceed  with  an  action  until  his  cosis  ir 
paid,  in  eBect  discharges  himself:  IK  and  see  He  Lewis.  72  L  T  Jon 
:i87;  but  sec  OnierwooO  :  Leint.  and  In  re  Hall,  aupra  p  m'  .w 
so  the  dissolution  ot  the  Arm  of  solicitors  engaged  by  the  illini  or  ill 
arrest,  or  detenUon  In  custody,  or  bankruptcy,  ot  the  aoUcltor  works ' 
discharge  of  the  client  by  the  solicitor:  Hide  supra,  p.  906.  But  wh.™ 
the  client  dies,  or  his  Interest  Is  transferred  by  assignment  or  oib.i 
wise,  and  an  order  Is  made  to  contlnu..  'he  proceedings  in  tie  nai-  «• 
some  ..-w  party  who  names  a  new  solicitor.  In  such  rases  the  soliclio- 
Is  deemed  to  be  discharged  by  the  client:  see  Re  Uoas,  L.  n.  2  Eq.  a 

i'.'."  «T5°i„        390.  A  party  suing  or  defending  in  person  and  desir 
rp'oln."'"'     '"S  to  be  represented  by  a  solicitor  may  file  and  serve  a 
.oucitor.        notice  to  that  effect.    C.B.  336.    Amended. 
See  note  to  Rule  389, 

391.  A  party  represented  by  a  solicitor  and  desiriiic 
to  sue  or  defend  in  person  may  file  and  serve  a  iiotife 
to  that  effect.    New. 

See  note  to  Rule  389. 

392.  When  the  solicitor  on  the  record  dies  and  no 
notice  changing  the  solicitor  has  been  filed  and  served. 
service  may  be  effected  by  mailing  the  document  to  be 
served  to  the  party  at  his  address  given  in  the  writ  or 
appearance  (as  the  case  may  be)  by  registered  lettfr. 
indorsed  with  a  memorandum:  "This  document  is 
served  by  mail  as  your  solicitor  is  dead  and  no  new 
solicitor  has  been  appointed  in  his  place."    New. 

See  note  to  Rule  389. 

The  procedure  authorized  by  this  Itulf  must  be  strlrlly  follo«fd 
01  the  mode  ot  service  thereby  authorized  may  not  be  eftective.-m- 
dccumcnt  to  be  served  Is  to  be  indorsed  with  the  memorandum  men 
tloned  In  the  Rule,  not  the  letter  enclosing  It. 

(xv)  Compounding  Penal  Actions. 

393.  Leave  to  compound  u  penal  action  may  be  Riven. 
but  in  cases  where  part  of  the  penalty  goes  to  the  Crovrii 
notice  shall  first  be  given  to  the  Attorney-Genera!  fr 
Canada  or  the  Attorney-General  for  Ontario  as  the  n^t 
maybe.    C.B.  436.    Amended. 

By  IS  EUz.,  c.  5,  s.  3  (now  Jud.  Act,  sec.  14.1,  supra),  no  peOJl 
action  by  a  common  Informer  caii  be  compromised  %vithoiit  the  leave 
of  the  Court. 
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Where  the  Crown  is  coacerned,  the  consent  of  the  Attorney-General  Bni*  994. 
muBt  be  procured :  Howard  v.  Sowerby,  1  Taunt.  103.    It  the  Crown  as  ^g^p  ' 

represented  by  the  Uomlolon  Qovernment  is  entitled,  the  Attorney- when ' 
General  ot  Canada  must  be  nol'fied,  and  If  the  Crown  as  represented  ^'mted. 
by  the  Provincial  Government  is  entitled,  then  the  Provincial  Attorney- 
General  must  be  notified.  Leave  Is  not  necessary  in  actions  by  the 
party  aggrieved:  Kirkham  v.  Wheeley,  1  Salk.  30.  It  Is  entirely  in  the 
discretion  ot  the  Court  to  grant  It,  or  not:  Muughan  v.  Walker,  5  T.  R. 
iiS;  Sheldon  v.  Mumjord,  &  Taunt.  268.  Where  the  sum  ottered  Is  so 
small  as  to  Indicate  collusion,  leave  will  be  refused;  Wood  v.  Cassin, 
2  W.  BI.  1157.  Leave  will  not  be  granted  until  after  the  statement 
of  defence:  Rex  v.  Collier,  2  Dowl.  481;  and  see  Hex  v.  Crisp.  1  B,  & 
Al.  2S2. 

Leave  was  given  to  compromise  a  penal  action  brought  under  32 
Hen.  8,  c.  S,  for  buying  pretended  litles,  on  paying  the  Crown's 
share  Into  Court:  May  q.  t.  v.  Dettrick,  5  O.  S    77. 

A  promise  founded  on  the  compromise  of  a  penal  action  without 
the  'eave  of  the  Court  is  void:  Hart  v.  Meyers,  7  U.  C.  Q.  B.  416;  and 
see  Bell  t.  Riddell,  10  Ont.  App.  544. 

An  action  for  a  penalty  Imposed  by  a  statute  cannot  be  brought  by  Whers 
a  common  informer,  unless  the  statute  imposing  the  penalty  so  pro-  fnfomer 
idea,  either  expreesly,  or  by  Implication :  Bradlaitgh  v.  Clarke,  8  App.  win  lie. 
Cas.  637;   48  L.  T.  681;  52  L.  J.  Q.  B.  505.     Where  the  penalty  was 
daimed  under  the  wrong  statute,  an  amendment  was  refused:  Burnett 
V.  Samvel  109  L.  T.  «30;    29  T.  L.  R.  583;    Forhea  v.  Samuel,  1913,  3 
K.  B,  706 ;  109  L.  T.  599. 

Wu'>re  the  statute  does  not  authorize  an  action  by  a  common  in- 
former, the  penalty  can  only  be  recovered  in  a  proceeding  at  the  suit 
of  the  Crown;  Bradlaugh  v.  Clarke,  supra;  but  see  Shrigley  v.  Taylor, 
4  Ont.  396. 

An  action  to  recover  a  penalty  cannot  be  brought  by  an  infant  by 
his  n'*xt  friend;  It  must  be  brought  by  the  informer  in  person,  or  by 
lis  solicitor:   Oarrett  v.  Roberta,  10  Ont.  App.  650 

The  Court  refused  to  set  aside  a  Judgment  of  non  pros,  regularly 
ligned.  in  a  penal  action:  McClenigan  v.  McLeod,  8  U.  C.  L.  J.  233; 
!  P.  R.  13. 

The  pendency  of  a  prior  action  for  the  same  penalty  Is,  if  bond  fide, 
a  br.r  to  a  subsequent  action:  Forbes  v.  Samuel,  supra. 

The  Court  of  a  Judge,  and   the  Lieutenant-Governor  in   Council.  Rpmi>sion 
have  now  power  to  remit  penalties  Imposed  by  any  Act  of  th     ,:»ro.  of  pen«Uie«. 
vlnce  of  Ontario,  either  wholly,  or  In  part:   see  The  Fines  and  For- 
feitures Act  (R.  S.  O.  c.  99),  SB.  6,  7.    They  have,  however,  no  power 
to  remit  coats  Incurred  up  to  the  time  of  the  remission :  /6..  s.  7. 

And  by  The  Criminal  Cude  (R.  S.  C.  c.  146),  s.  1084.  The  Govprnor- 
General  In  Council  may  also  remli,  penalties,  fines  or  forfeitures  In:- 
POSH)  by  Jominlon  Statutes. 


3(14.  The  order  for  compounding  shall  not  be  made  order  for 

;  "ihIc-ss  tilt'   defendant  undertakes  to  pay  t'ne  sum  for  "intt. 
I  w'hioh  the  Court  has  given  him  leave  to  compound  such 
'T'tion.    C.R.  437. 
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Ilalai  s»».  The  piynient  of  such  aum  might  formerly  tie  pnforccd  br  nan 

•  »>«■  raent :  Kegina  v.  CH/lon,  6  T.  R.  267 ;  but  see  now  The  Frauiulenl  ua 

tort  Arrat  Act  (R.  B.  O.  c.  83)  a.  13. 

395.  Where  leave  is  given  to  compound  the  proporti™ 
of  the  Crown  shall,  unless  otherwise  ordered,  be  paij 
into  Court  for  the  use  of  His  Majesty.    O.K.  438. 

See  Broicn  T.  BaUey,  4  Burr.  1929.  Presumably  the  monfj-  jho.lj 
be  paid  through  the  Accountant's  office  In  the  a^me  manner  u  otbc 
moneys  are  paid  Into  Court :  see  Rules  727,  ct  aeq.  By  the  order  ami 
orizlng  the  action  to  be  oompounded,  or  by  some  subsequent  orttr 
provision  should  be  made  for  payment  out  of  the  money  lo  the  Pra 
Uncial  Treasurer,  or  other  public  ofllcer  entitled  to  receive  the  im. 

(xvi)  Transmission  of  Papers. 

396.— (1)  Every  local  officer  shall  upon  prtccipe  anil 
payment  of  the  necessary  postage  or  express  cliarges  I'w 
transmission  and  return,  transmit  to  the  Central  Offiof. 
Toronto,  all  papers  and  documents  required  for  use  in 
Voronto.    C.R.  337. 

(2)  Where  documents  filed  with  an  officer  of  tiie  Court, 
are  required  by  or  for  use  before  any  other  officer,  tk 
officer  with  whom  the  documents  are  filed  shall  upon 
the  production  of  a  request  signed  by  the  officer  requir 
ing  them,  transmit  them  upon  payment  of  the  postal 
or  express  charges  required  for  their  transmission  and 
return.    C.R.  .'JSS. 

The  following  are  clauses  of  Regulations  of  the  Judges,  promulgsted 
on  17th  Dec,  1904:  — 

6.  When  the  Judge  at  a  trial  reserves  judgment  In  any  case,  elsfr 
where  than  at  Toronto,  the  Clerk  of  the  Court  shall  forthwith  tortird 
the  Record  and  Eihlblta  to  the  Central  Office. 

7.  All  Local  Officers  of  the  Court  when  sending  papers  or  Exhibit? 
to  the  Central  Office  shall  Indorse  on  the  wrapper  enclosins  auct 
papers  or  Exhibits,  the  short  style  of  cause,  the  title  of  the  OHIfer 
sending  them,  and  the  purpose  for  which  they  are  sent.— c.j7..  "Jom 
V.  Smith,  From  Local  Registrar  at  Brantford,  for  Appeal  to  Divi- 
sional Court,"  or  "  For  Hon.  Mr.  Justice ■  " — or  as  miiy  b-  - 

Where  the  papers  are  transmitted  for  the  purposes  of  an  appeal 
to  a  Judge  of  the  High  Court  Division  It  should  be  so  slated- 

lotomViir  i°'        '^'"'^  ''"'''  '*  B'^oeral  in  Its  terms,  and  appears  to  apply  to  all  dom 

other  An',,"  mcnts,   whether  Hied   with  an   officer  In   the   action,   In   which  tlfit 

"■y  *•«  production  Is  required,  or  in  some  other  action.    But  there  seems  to  i^ 

au   obvious  objection  to  strangers  to  an  action  being  itermltted.  on 

pra-clpe,  to  require  the  transmission  of  papers  therein  to  another  offlcf 

Serious  Inconvenience  might  be  occasioned  thereby. 
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STRIKING   OUT   JURY    NOTICES. 

Formerly,  where  the  documents  Id  lome  other  cause  were  required 
to  be  produced,  an  order  was  considered  necesEsry.  Where  a  party 
la  hia  aflldavit  on  production  referred  to  documents  produced  by  him, 
and  In  the  custody  of  a  Deputy  Reirl^trar  In  another  suit,  an  order 
wu  made  ex  parte  for  their  production:  Gainer  t.  Doyle,  2  Cby.  Cb. 
179;  but  see  Hamelyn  v.  White,  6  P.  R.  143.  On  a  motion  to  produce 
documents  In  another  cause  at  tbe  trial,  It  was  necessary  to  show  that 
the  original  documents  were  required,  and  that  the  production  of 
offlce  copies  would  not  be  sufllclent:  VKjduHck  v.  Thompaon,  2  Cby. 
Ch.  389;  JarvU  v.  White,  8  Ves.  313;  Attorney-Oeneral  v.  Ray,  6  Beav. 
335;  Anon..  13  Beav.  420;  and  see  Oaynor  v.  Salt,  24  U.  C.  Q.  B.  180; 
and,  ordinarily,  an  application  for  the  order  was  required  to  be  on 
notice:  Lamb  v.  Danby,  9  W.  n.  765.  But  under  thl3  Rule  It  Is,  per- 
b(U)s,  not  necessary  in  any  case  to  obtain  any  order. 

Where  documents  tiled  In  an  office  of  the  Supreme  Court,  or  County 
Court,  Registrar  of  Deeds,  Surrogate  Court,  or  Clerk  of  tbe  Peace,  are 
produced  In  evidence  under  a  subpoena,  tbe  original  documents  are  not 
e  left  with  the  Court,  but  certified  copies,  IC  necessary,  are  to  be 
put  in:  The  Evidence  Act  (R.  S.  O.  c.  76),  s.  48 ;  except  where  the  gen- 
uineness of  the  document  produced  Is  In  question:  lb. 

By  regulation  of  the  Court  dated  16th  February,  1905,  directions 
are  given  to  the  officers  of  the  Court  that,  subject  to  this  Rule,  original 
documents  on  flle,  or  of  record,  are  not  to  be  taken  away  from  the 
Court  by  any  officer  under  a  subpoena  unless  authorized  by  a  Judge's 
order:  see  note  to  Rule  274. 


(xvii)  Confession  of  Action  or  Judgment. 

397.  No  cognovit  actionem  or  warrant  of  attorney  to 
confess  judgment  given  after  these  Rules  come  into 
force  shall  be  of  any  validity.  The  practice  with  respect 
to  any  warrant  of  attorney  or  cognovit  actionem  given 
before  these  Rules  came  into  force  shall  be  as  laid  down 
in  Rules  597  to  602  of  1897.     New. 

The  practice  of  taking  cognovits  which  used  to  be  common,  prior 
to  The  Assignments  and  Preferences  Act,  has  long  since  ceased,  and 
practically  be<'ome  obsolete.  This  Rule  abolishes  it  altogether, 
except  as  to  cognovits  given  before  tbe  let  September,  1913.  As  to 
tbe  former  practice  on  this  subject:  see  Holmested  &  I^angton's  Jud. 
Act  &  Rules  (3rd  ed.).  notes  to  Rules  597-602. 

(xviii)  Striking  Out  Jury  Notices. 
98. — (1)  When  an  application  is  made  to  a  Judge  in  jurynouee, 

111         in  t  ■»  •  •  J*  J  when  to  be 

Inambers  for  an  order  striking  out  a  jury  notice,  ana  itmckont. 
it  appears  to  him  that  the  action  is  one  which  ought  to 
be  triod  without  a  jury,  he  shall  direct  that  the  issues 
sball  be  tried  and  the  damages  assessed  without  a  jury. 
and  in  case  the  action  has  been  entered  for  trial  shall 
<lirGet  the  action  to  be  transferred  to  the  non-jury  liri. 
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■■>!•  sM.  (2)  The  refusal  of  such  an  order  by  the  .ludgp  „ 

mM'.'irtk."'*'  Chambers  shall  not  interfere  with  the  right  of  tlie  ,)ud»- 

Zli^"        presiding  at  the  trial  to  try  the  action  without  a  jur; 

Nor  shall  an  order  made  in  Chambers  striking  out  i 

jury  notice  interfere  with  the  right  of  the  judge  prwil 

ing  at  the  trial  to  direct  a  trial  by  jury. 

(3)  The  Judge  presiding  at  a  jury  sittings  in  Toronto 
may  in  liia  discretion  strike  out  the  jury  notice  anJ 
transfer  the  action  for  trial  to  a  non-jury  sittings,  and 
this  power  may  be  exercised  notwithstanding  that  tli» 
case  is  not  on  the  peremptory  list  for  trial  before  tin 
said  Judge.    C.B.  1322. 

See  Jud.  Act.  s.  56,  and  notes,  supra,  p.  215. 
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CHAPTER  XV. 


REFBBBKOE8. 

Tbe  Master  In  Ordinary,  and  Xx)cal  Masters,  are  all  officers  of  the  Mmipm 

iupreme  Court:  Jud.  Act.  s.  76,  and,  aa  such,  acMons  may  be  refe.rcd  »";'''''""'■■ 

Bt    .,. of  Kupnmp 

10  them.  Court 

The  Judges  of  the  Count>  Courts,  the  Master  in  Ordinary,  the  Master 
^n  Chambers,  tbe  Clerk  of  the  Crown  and  Pit  ts,  the  Registrars,  and 
fthe  I*cal  Masters,  are  also  ex  officio  Official  Referees;  Jud.  Act.  b.  8«. 

Itupra.  p.  274. 

L'nder  the  former  practice  In  Chancery  the  plaintiff  was  primti  I'Urpof 
^ncic  entitled  to  have  a  reference,  when  necessary,  directed  to  the  '■'■''■''•''"^' 
faster  at  the  place  where  the  bill  was  filed:  Mucara  v.  Omj/nnc.  3 
iGr.  310:  Wataon  v.  Hcndcrton,  2  Chy.  Ch.  370;  and  the  defendant 
Qlgbt  for  good  cause  apply  to  change  tbe  reference:  McNab  v.  Mc- 
/'inls,  4  Chy.  Ch.  53;  but  now  in  administration  actions,  It  has  been 
held  that  the  reference:  should  be  prim&  fade  to  the  Master  In  the 
'county  where  the  deceased  resided:  Thompson  v,  Fairbairn,  10  P.  R. 
523;  and  see  Armstrong  v.  Armatrong,  18  P.  R.  55. 


I'rim*  faci^ 

putntirr 

«atlttp<l 
to  hftve 
rpferpnc 
where  writ 
issued, 


Subject  to  this  exception,  the  old  rule,  it  Is  presumed,  will  still  be 
followed,  and  a  plaintlft  will  have  the  right  primd  facie  to  have  the 
reference,  if  any,  directed  to  the  Master  In  the  county  where  the  writ 
'd.  Formerly  when  it  was  sought  to  change  the  reference  on  the 
score  of  expense,  the  difference  of  expense  must  have  been  consider- 
able; and  if  on  the  ground  of  convenience,  a  clearly  preponderating 
ronvenlence  in  favour  of  the  proposed  change  must  have  l)een  estab- 
lished; and  the  fact  that  a  defendant  was  a  man  In  exteusve  busi- 
ness, or  a  trustee,  was  not  a  sufficient  ground  for  changing  the  refer- 
ence: McNab  v.  Mclnnis,  aupra;  Jackaon  v.  B     riman,  9  C.  L.  J.  29. 

SlQce  The  Judicature  Act  It  has  been    held  that  the  policy  of  that  Re[eniu-» 
:t  1b  to  decentralize  business,  and  to  send  local  matters  to  the  Local  '^^^  ^^^. 
Masters,  and  the  fact  that  a  partnership  business  had  been  carried  un  nbftt ' 
in  the  county  to  which  it  was  proposed  to  change  the  reference  if''unds. 
to  take  the   partnership  accounts,  and  that  a  delay  of  two  months 
would  be  incurred  by  retaining  the  reference  at  the  place  directed 
bv  the  judgment,  was  held  sufficient  ground  to  warrant  the  change: 
Mlki'H  V.  Wilaott.  9  P.  R.  75. 

Where  the  Master  has  been  professionally  concerned  for  any  of  the  When 
litigants.  In  reference  to  the   same  or  any  other  matter,   that  is  a  |'f/"' Jjf 

ufflcient  ground  for  changing  the  reference:  Bigclow  v.  Bigelow.  6  P.  fpi,Bion*iiy 
It  124;  Boyd  v.  Simpson,  before  Spragge,  C„  19th  June,  1878.  (See  concerned. 
Reg.  Lib.) 

But  where  the  reference  was  directed  to  a  Master,  who  had,  prior 
to  thp  appointment,  been  counsel  for  one  of  the  litigants.  n.Ither 
party  objecting,  and  the  Master  certifying  that  he  acted  in  the  refer- 

!ice  £t  the  pressing  request  of  both  parties,  the  Court  held  that  the 
party  against  whom  the  Master  reported  could  not  raise  that  objec- 
tion on  appe,".!  from  the  report,  having  taken  the  chance  of  the 
Mastrr's  finding  In  his  favour:   Cot'  ■■  v.  Cotter.  21  Gr.  159. 
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Where.  If  the  course  of  a  lult.  It  became  Deceuary  to  add  ai  a  pin 
the  Maater  to  whom  the  cause  wa»  referred,  the  reference  was  chufi 
on  an  ex  parte  application  by  the  plaintiff:   Wvlilon  v.  TrmpHon 
Cby.  Ch.  360.    Usually,  however,  any  application  to  chaiiKc  the  rifer 
ence  should  be  on  notice:  McConntll  v,  ^vConnvU,  ;i  Chy.  Ch.  1:2 

The  followlnc  Rulct.  402^90,  regulate  the  practice  in  the  Muter, 
ofllcea,  and  apply  to  all  actions  which  are  referred  to  a  Muster,  or  ■ 
a  Referee. 

(i)  Referees. 

399.  In  the  event  of  the  Referee  declining:  to  act.  or 
dyinff  before  1.^  has  made  his  report,  a  Judge  mav  ap 
point  a  new  Keferee.    C.R.  648.    Amended. 

This  clause  enables  only  a  Judge  of  the  High  Court  to  appoint  i 
new  Referee.  The  Master  In  Chambers  has  therefore  no  Jurladlction 
In  the  matter:  tee  Rule  208  (13). 

Referees  are  either  "  Offlclal  Referr  ji."  or  "  Special  Referees." 

Official  Referees  are  officers  appointed  by  the  Lleutenant-Govemor 
In  Council:  Jud.  Act,  s.  76  (1).  (0);  and  certain  officers  of  the  Cour; 
who  under  a.  86  (1)  are  declared  to  be  ORtclal  Referpes.  Speclil 
Referees  are  refer i-^.s  appointed  by  the  consent  of  the  parties:  see  Jud 
Act,  a.  64  (1). 

The  Huh!  applies  to  both  claaseB  of  Referees,  but  In  the  case  of  ih- 
death  of  a  Special  Referee,  the  new  Referee  to  be  appointed  under  tbis 
Kule  would  have  to  be  an  Official  Referee,  unless  all  parties  agree<l  to 
the  appointment  of  a  Speciiil  Referee:  aee  Jud.  Act,  s.  64  (1).  p.  "S 
3upra. 

400.  Tlie  practice  and  procedure  on  a  reference  to  a 
Referee,  shall  be  the  same,  as  nearly  as  may  be.  as  the 
practice  and  procedure  in  the  Master's  office.    C.R.  650 

This  Rule,  In  effect,  confers  on  Referees,  for  the  purposes  of 
references  before  them,  the  like  jurisdiction  as  that  of  the  Masters  0! 
the  Court;  and  their  jurisdiction  Is  similarly  limited.  They  may 
take  accounts,  and  Inquire  as  to  raatterr  referred  to  them,  anti  mak^ 
a  report  thereon,  but  they  have  no  power  to  order  judgment  to  be 
entered;  see  Jud.  Act,  s.  67. 

As  to  the  matters  which  may  be  referred  to  Referees  and  the  prn- 
cedure  thereon:  see  Jud.  Act,  bs.  64  and  65  and  notes,  supra.  11? 
225-230. 

In  England  it  has  been  held  that  an  Offlclal  Referee  is  not  bound 
on  a  reference  to  him  to  take  accounts,  to  pursue  the  strict  method 
followed  on  a  reference  to  a  Chief  Clerk,  who  ocrupieri  there  a  po-i 
tion  similar  to  that  of  the  Master  In  Ordinary,  and  Local  Mastery 
Re  Taylor,  Turpin  v.  Pain.  44  Ch.  D.  128.  It  would  appear  from 
this  Rule,  however,  that  a  rpfrrrnrc  to  nn  Official  Referee  is  infnded 
to  be  conducted  in  the  same  manner  as  references  to  Masters. 

As  to  the  procedure  before  Masters:  see  Rule$  402-4flO  and  notes 
infra. 
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A  refercQce  to  a  Referee  whether  UfflcUl,  or  Spectal.  Ik  not,  UDleH«  •■!•■  4»i. 
tbe  parttei  expressly  so  ssree,  a  rsfereDce  to  arbitration:  Jfttntfay  v.     **'■ 
Sorton,  189i,  1  Q.  B.  40U;   a  Referee's  report  Is  consequently  not  an 
award.    The  Arbitration  Act  does  not  apply  thereto,  except  where  the 
reference  to  the  Refereu  Is  expressly  made  as  an  arbitrator. 

401.  The  Court  may  require  explanations  or  reuHona  conn  msr 
from  a  Master  or  Beferee,  and  may  remit  the  cauau  or '""  '**' 
matter,  or  any  part  thereof,  for  further  consideration,  to 

tbe  same  or  any  other  Master  or  Beferee.     O.K.  Go2. 
Amended. 

See  Eng.  (1888)  R.  476. 

Under  this  Rule  the  Court  may  require  of  tbe  Referee  explanations 
or  reasons,  or  send  the  matter  back  for  re-trlal,  or  reconsideration, 
and  to  another  Referee  If  It  thinks  fit;  or  upon  an  appeal  from  the 
report  may  Itself  decide  the  question  on  the  same  evidence,  or  with 
•^jlUuaal  evidence. 

This  Rule  does  not  apply  to  tbe  case  of  an  arbitration  ordered  by 
tbe  Court  upon  consent,  where  the  arbitrator  Is  selected  and  agreed 
upon  by  the  parties:  Kennedy  v.  Beal,  29  Ont.  599. 

(ii)  Proceedings  on  References. 

402.  Every  order  of  reference  shall  be  brought  into  omer  to  b« 
the  Master's  office  within  ten  days  after  it  is  issued,  by  M.o.wnhiii 
the  party  having  the  carriage  of  the  same,  and  in  de-      *'* 

J  fault  any  other  p|irty  having  an  interest  in  the  reference 
iraay  assume  the  carriage  of  the  order.    C.R.  657. 

Usually  the  original,  or  a  copy,  of  the  Judgment  or  order  of  refer- 
ence.  Is  required  to  be  left  with  the  Master. 

Under  these  Ruie»,  no  time  appears  to  be  prescribed  within  which 
an  crder,  or  judgment,  directing  a  reference,  is  to  be  drawn  up  and 
entered. 

According  to  the  former  practice,  it  would  appear  that  tbe  party 
having  tbe  conduct  of  an  order,  or  a  judgment,  directing  a  reference, 
was  entitled  to  at  least  21  days  from  tbe  time  the  order,  or  judgment. 
was  pronounced,  or  finally  disposed  of.  by  the  Court,  within  which 
to  Issue  the  order,  or  Judgment,  and  carry  It  into  the  Master's  office; 
but  whether  he  Is  entitled  to  the  same  time,  or  any  longer  or  shorter 
period,  under  the  present  practice  Is  not  clear,  and  the  Rules  seem 
to  furnish  no  analogy. 

The  rule  which  regulates  the  question,  as  to  who  aball  have  the  Condnct  of 
carriage  of  an  order,  or  Judgment,  directing  a  reference  to  a  Master,  ^iJ"""*** 
is  a  technical  one,  and  In  the  majority  of  cases,  the  solicitors  alone  entitled  to. 
are  Interested.     The  solicitor  of  the  party  having  the  conduct  of  the 
judnnent  is  entitled   to  prnBPrntfi  all  those  proceedings  which   relate 
to  tbe  general  inquiries,  and  the  other  parties  only  prosecute  those 
which  relate  exclusively  to  themselves,  or  such  as  it  would  be  incon- 
sistent for  the  party  having  the  carriage  of  the  order  or  judgment  to 
do,    Thus.  It  the  plaintiff  has  the  conduct,  his  solicitor  bespeaks  and 
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proturm  to  bo  liiiii>rtfd  all  ■dverlliPinpnti,  wbPthvr  for  rredltori  o- 
for  neit  of  kin,  or  for  the  lalc  of  property;  he  prpp&rei  tbi  ibitrti' 
and  aoawfri  th«  requUttlon»;  and  If  tho  purrbucr  n-fiulret  a  rff" 
enco  u  to  title,  he  attend!  upon  It.  He  furnlibei,  where  iUtcH 
for  the  puriKMe  of  aniiwprlnit  the  gpnerat  Inqulrlm.  and  taklni  rt 
Kfticral  accuuot,  copti-n.  ttbitractn,  or  extract!  of.  or  from  accoun;, 
deed*  or  other  documeau.  and  pedigree!,  etc.,  relatlQf  to  ^n»*i 
lUfM  uf  a  Kttnerul  chaniKur,  und  not  ModiIdk  to  partUuJur  i^rm 
to  t>ro»ecutf,     Hmlth's  I'r.,  Tth  cd.,  Tii^.     8m'  aliio  notcn  to  Huk  M. 

Where  the  party  havlnn  the  currlaie  of  a  Judument  or  ord-r 
dlrertlnic  a  reference,  f!  millty  of  delay  In  carrying  It  Into  'b 
Maat«r's  office  within  the  nieanlnx  of  thli  liulc.  any  utlwr  part;  t« 
the  action,  or  any  party  bavins  an  Intereat  In  Lht'  ri>ririince,  nu; 
ai!ume  the  carrlaij')  of  the  Judcment,  or  order,  which,  wtii>a  ntc... 
nary,  would  Inrlude  the  right  to  draw  up  the  minuttH.  and  iiracu- 
them  to  be  settled,  and  to  have  the  order  or  Judgment  pasted  ud 
entered.  No  order  fleoniH  newasary  to  entitle  him  to  do  this;  huts'* 
Ite  Shaw.  14  Or.  S24,  where  a  apeclal  application  was  made  for  t!i<^ 
conduct  of  the  reference,  after  the  order  Issued,  In  pursuancp  a' 
leave  reaerved.  Where  the  Judgment,  or  order,  has  betn  drawn  u[ 
and  entered,  but  bas  not  been  carried  into  the  Master's  offlce  wltbui 
the  prescribed  time,  an  offlco-copy  of  the  Judgment,  or  order,  msr  b' 
obtained  and  carried  Into  the  Master'!  offlce  by  any  other  part;  ii; 
terested.  I'erHons  who  are  not  parties  to  the  actlou,  but  who  ar- 
Interested  In  the  reference,  r.g.,  oredltors.  next  of  klu.  ht-irs,  etc.  ar 
entitled  under  thlit  liule  to  assume  the  carriage  of  the  order,  or  JudK 
ment.  where  the  prescribed  time  has  elapsed:  see  He  ahmc,  14  Qr  n:t 

When  a  plaintiff  neglects  for  twenty  y^ars  to  prosecute  a  Judg 
ment  directing  a  reference  to  take  accounts  in  a  redemption  actloo,  he 
may  be  deemed  to  have  lost  his  right  to  prosecute  the  reference,  and 
his  proceedings  may  be  stayed:  see  Re  Ltalie.  211  Ont.  14;e 

Where  a  judgment,  or  order,  ban  been  carried  Into  the  Maaters 
office,  in  the  event  of  delay  arising  on  the  part  of  the  party  having 
the  carriage  of  It,  the  Master  may  transfer  the  conduct  of  the  refer- 
ence to  any  other  person  interested:  see  RuU-  407. 

403.  Unless  otherwise  directed  by  the  Master,  notkf 
of  tlie  first  proceeding  before  him  sliall  be  given  tu 
every  party  affected  by  or  interested  in  the  inquiry 
though  any  such  party  may  not  liave  appeared  or 
pleaded  in  tlie  action,    C.R.  G58. 

This  gives  the  force  of  a  Rule  to  what  had  been  previously  the  pric^ 
tice  in  the  Master's  offlce.  The  Huh-  constitutes  an  exception  to  Huh  '■■'' 

Under  the  present  practice,  provision  Is  made  for  hearing  ih- 
action  pro  conff$ao  for  default  of  appearance  or  defence:  Bee  Rul' 
35,  354;  and  judgment  may  be  awarded  against  a  defendant  on 
default  of  appearance,  or  on  default  of  defence,  and  the  future  pr> 
ceedings  may  be  carried  on  against  him  ex  parte,  "except  where 
otherwlae  provided  by  these  Rules,  or  where  otherwiae  ordered  bj 
the  Court  or  a  Judge."  One  of  the  cases  "  otherwise  provided 
is  specified  In  this  Rule.  A  defendant.  If  Interested  In,  or  affected  by 
the  inquiry,  is,  therefore,  under  this  Rule,  entitled  to  notice  of  proceed 
InKs  upon  a  reference,  unless  the  Master  sees  fit  to  dispense  wUli  " 
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ADDIM)  I'ARTIIM  IN   MAHTKR  K  OKKK'K.  '^Z 

tkrvloe  on  ft  defendant  who  hM  not  appeared  may,  unlcu  tba  Bala  4*4. 
I'ourt  otherwiae  dlrecta,  b:>  effected  by  poattDK  up  a  copy  of  tha  doeti- 
mtnl  required  to  b«  arrvt-d  "  Id  tbe  oAoe  wheru  tbe  proceadlnga  arc 
bclni  carried  on":  Hutv  200;  but  that  ttute  ban  been  beld  not  to  apply 
to  proceedtngs  after  Judgment:  aee  noteii  tu  tbat  Hulr.  Wbere  a  de- 
fcadant  wbo  baa  not  appeared,  aptwara  to  have  aome  substantial 
iBtereat  In  the  proceedlnga  on  the  reference,  tbe  Maater  would  prob- 
Kbly  direct  personal  service. 

Where  service  U  effected  by  posllog  a  ropy,  It  would  seem  tbat  It 
should  be  poated  In  the  ofRce  In  which  the  proceedlnga  are  being 
carried  on,  i.e.,  the  Master's  office:  aee  Ruir  JOO,  but  aee  Rule  762. 

Wbere  a  defendant  who  baa  made  no  dffence,  baft  no  Interest  In. 
Und  Is  not  affected  by,  tho  reference,  service  on  him  may  properly  be 
litspensed  with. 

404.  Where  in  pnK'(K.*dings  before  the  Master,  it  ap-  MKiirnnky 
I  pears  to  him  that  a  porsou  not  already  a  party  ought  ??hu"m" 
Ho  be  made  a  party,  and  ought  to  be  at  liberty  to  attend 
i  the  proceedings  before  him.  he  may  direct  an  office  copy 
ii)f  the  order,  indorsed  with  a  notice  (Form  41),  to  be 
served  upon  such  person,  who  thereupoa  shall  be  treated 
and  named  as  a  party  to  the  action  and  shall  be  bound 
as  if  he  had  been  originally  made  a  party.     CR.  Hoi) 
and  G60, 

An  ofBce  copy  of  a  Judgment  or  order  Is  a  copy  certified  by  the 
officer  In  whose  office  It  Is  entered.  For  the  form  of  the  Indorsement 
to  be  made  thereon:  aee  No.  41;  H.  A  L.  Forms.  No.  967. 

Tbe  Kulc  speaks  only  of  an  office  copy  of  the  "  order  "  but  tho  Form 
11  Indicates  tbat  where  the  reference  Is  under  a  Judement  the  office 
ropy  of  the  judgment  Is  to  be  served. 

It  is  most  Important  that  alt  proper  parties  should  be  added. 
Persons  interested,  who  are  not  added,  or  served  with  the  Judgment 
under  Rule  S7,  are  not  bound  by  the  proceedings,  and  may  Inter- 
vene, and  compel  the  refunding  of  moneys  distributed  fn  their  absence 
to  the  prejudice  of  their  rights;  see  Uffnrr  v.  Lewis,  27  A.  R.  242;  3 
0.  L.  R.  20S;   with  Interest:   S.  ('.  r»  O.  L.  R.  684. 

The  Master  has  power  to  dispense  with  the  service  of  the  Judgment  MMtermty 
on  parties  required  to  be  served  therewith  under  ItuUa  79-87;  but  ho  witK^ierrice 
would  seem  to  have  no  power  to  dispense  with  service  on  parties  who  of  Judgment. 
ought  to  be  added  as  partif^s  under  tho  provisions  of  this  Rule 

As  to  tiubstltuted  service  ol  an  office  copy  of  the  judgment,  or  order, 
and  as  to  dispensing  with  service:  see  Re  Hynet,  Hodgina  v.  Andrewa, 
19  P.  R.  217. 

Persons  served  with  a  ct^y  of  a  judgment  under  RuUs  79-87.  are  not 
thereby  made  parties  to  the  action:  see  notea  to  Rule  .ST.  p.  465;  but 
P'Tooos  required  to  b*?  prrved  under  this  Rulr  are  made  parties  to 
the  action. 

Where  persons  are   required   to  be  added   ns  parties,   the  Master  Adding 
usually  issues  an  order  making  them  parties,  and  directing  them  to  !'*'■"«. 
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be    served    with   the   Judgment,   or   order,   ot    reference,   indorsed  aj 
required  by  this  Rule. 

Persons  who  acquire  equitable  interests  in  the  subject  matter  ot 
litigation  pendente  lite  need  not  be  added  as  parties,  but  are  never 
thelesB  bound,  and  concluded,  by  the  proceedings;  thus,  a  person 
recovering  a  Judgment,  and  execution,  against  a  mortgagor:  Volt 
J)ridge  V.  Martin.  2  Chy.  Ch.  275;  or  obtaining  a  mortgage,  or  other 
incumbrance  from  him:  Robson  v.  Argue,  25  Qr.  407;  pending  an 
action  for  foreclogure,  or  sale,  by  a  prior  mortgagee,  need  not  b« 
made  a  party.  But  where  a  persoii  acquires  the  legal  estate  peninu 
lite  it  may  sometimes  be  necessary  to  make  him  a  party  for  the  pur- 
pose of  obtaining  a  conveyance.  A  person,  who  after  the  institution 
of  a  foreclosure  action  acquired  an  interest,  was  on  his  own  application 
added  as  a  party  in  Gib»on  v.  Nelson.  2  O.  L.  R.  500;  35  8.  C.  R.  ]S1; 
Re  Parbola.  Blackburn  v.  Parbola,  infra.  A  purchaser  pendente  litt 
may  be  added  as  a  defendant  in  the  Master's  office  under  this  Ruit. 
Lindsriy  v.  Bank  of  Montreal.  13  Or,  66;  but  see  Abell  v.  Parr.  8  P.  R 
564.  But  where,  after  registration  of  a  certificate  of  lis  pendem.  a 
statement  of  claim  was  amended  by  claiming  further  and  other  relief 
than  that  originally  sought.  It  was  held  that  persons  acquiring  interest; 
before  such  amendment,  thougti  after  the  registration  of  the  li».  were 
not  bound  by  notice  of  such  further  relief:  Price  v.  Price.  35  CI 
D.  297;  but  see  7  C.  L.  T.  205,  and  Bennett  on  Lit  pendens,  c.  1.  Tli» 
doctrine  of  Ha  pendeiu  does  not  affect  third  persons  acquiring  titk 
pendente  We  under  tax  soles:  lb.,  c.  5,  s.  80;  nor  bon&  fide  asaignm 
of  negotiahle  paper:  lb.,  sa.  86,  87;  nor  persona  acquiring  title  under 
Acts  authorizing  expropriation:  lb.,  s.  89;  nor  persons  claiming  under 
prior  unregistered  deeds;  Clergue  v.  McKay.  6  O.  L.  R  51;  8  0.  LR. 
84;  and  it  has  no  application  to  personal  property  other  than  cluttel 
interests  in  land;  Wigram  v.  Buckley.  1894.  3  Ch.  483;  71  L.  T.  287; 
nor  does  the  doctrine  affect  persons  acquiring  interests  from  partln 
to  the  action,  but  without  actual  notice  of  the  action,  wher'  no  certi- 
ficate of  H*  pendens  has  been  registered:  Farah  v.  Olen  Lake  Mininj 
Co..  17  O.  L.  R.  1;  and  see  Rule  469  and  notes. 

A  person  acquiring  an  interest  in  mortgaged  property  pendiiu  u 
action  for  foreclosure,  may  apply  to  be  added  as  a  defendant,  but.  i! 
so  added,  he  must  take  things  as  he  finds  them,  and  is  not  entitled  tn 
any  extension  of  time  for  redemption,  except  on  such  grounds  as  the 
original  defendant  might  be  entitled  to  ask  Indulgence,  and  he  muit 
in  any  event  pay  the  costs  of  the  application  to  be  added:  Re  Pariok. 
Blackburn  v.  Parbola,  1909.  2  Ch.  437;  101  L.  T.  382. 

A  purchaser  from  the  plaintiff  In  a  foreclosure  action,  In  antlcipa 
tion  of  a  final  order  being  granted,  acquires  no  greater  rights  than 
his  vendor,  and  where  the  final  order  was  erroneously  granted  tht" 
fact  of  the  sale  was  held  to  furnish  no  obstacle  to  Its  being  set  aside 
on  the  application  of  the  mortgagor:  Foresters  v.  Pegg.  19  P-  R- S*- 
and  such  a  sale  pendente  lite  was  held  not  to  be  supportable  at  a  nl« 
under  the  power  of  sale  in  the  mortgage:  7b. 

Persons  having  a  paramount  title  to  the  plaintiff,  cannot  be  mad'' 
parties  In  the  Master's  office,  if  they  object;  Montgomery  v.  Shorlii- 
3  Chy.  Ch.  69.  Thus,  In  a  suit  by  an  execution  creditor,  to  set  aside 
a  fraudulent  conveyance  of  the  equity  of  redemption  by  tbe  pTr«*>'' 
debtor,  an  order  adding  a  prior  mortgagee  for  the  purpose  of  redeem 
ing  him,  was  discharged.     When  that  Is  required  he  should  be  made 
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aa  original  party  to  the  action:    Crawford   v.  ifeldrum,  19  Or.   165.  Bai«  40«. 
But  wherR  a  decree  has  been  made  to  take  partaerebip  accounts,  in  j^bBentee 
the  absence  of  one  of  the  partners  alleged  to  ( -r-  insolvent,  and  out  when'sction 
of  the  Jurisdiction,  it  was  held  that  he  was  i.'i:->erly  made  a  party  comnjenced. 
in  the  Master's  office  on  his  returning  to  the  jurisdiction   pending  TdYed^in 
the  reference:  Patenon  v.  Holland.  7  Gr.  563;  and  as  to  adding  parties  M. 0. on 
interested  In  the  equity  of  redemption:  see  Rule  490.  '*  return. 

The  action  is  only  deemed  to  be  commenced  aa  against  parties  added  Aetlon,  com- 
in  the  Master's  office  from    he  date  of  the  order  adding  them:  Juaon  ^tT^^SnlLt 
T.  Gbrdiner,  11  Gr.  23;  and  see  Dumble  v.  Laruth,  27  Or.  187;  Sterling  paVtiei  Kdded. 
V.  Campbell,  1  Chy.  Ch.  147.    Where  it  is  made  to  appear  to  the  Master 
that  all  liability  on  the  part  of  a  party  added,  Is  barred  by  the  Statute 
of  Limitations,  he  may  discbarge  the  order  adding  bim  aa  a  party: 
ffline  V.  Ettne,  3  Chy.  Ch.  161. 

No  direct  relief  can  be  bad  against  parties  added  in  tbe  Master's 
offlce.  and  they  cannot  be  required  to  account:  Hooper  v.  Harriaon,  28 
Gr.  22;  Ralph  v.  Upper  Canada  Building  Society,  11  Gr.  275,  278; 
Walker  v.  Seligmann,  h.  R.  12  Eq.  152;  Re  Parkes,  8imp»on  v.  ParJeea. 
€6  L.  T.  151.  And  it  would  seem  they  cannot  themselves  get  any 
relief  against  co-defendants  beyond  what  is  claimed  by  the  plaintiff: 
see  Whitney  v.  Smith,  L.  R.  4  Chy.  513;  they  are  simply  bound  by.  and 
entitled  to  the  benefit  of,  tbe  proceedings. 

A  party  filling  two  capacities,  If  made  a  party  to  a  suit  distinctly  P"tr 
ia  one  capacity  only,  may  not  be  bound  as  to  bis  rights  In  the  other  capaciM^s. 
capacity:  e.g.,  a  person  added  as  a  defendant  In  his  character  of  a  bow  far 
judgment  creditor,  was  held  not  to  be  bound  in  his  character  of  a  ^"""^ 
mortgagee:  Crooka  T.  Watkins.  8  Gr.  340;  but  see  Beardaley  v.  Beards- 
ley,  1899,  1  Q.  B.  746;  80  L.  T.  61. 

405.  A  person  so  served  may  apply  to  the  Court  at  Sd*d'n 
any  time  within  ten  days  from  the  date  of  such  service,  "iii'ill'n.t 
to  discharge,  add  to,  vary,  or  set  aside  the  order  of  i'»*f"«"'t 
reference  or  the  order  adding  him  as  a  party,    C.R.  661. 

The  application  Is  required  to  be  brought  on  to  be  heard  within  ^^^"""b'i' 
tbe  ten  days;  but  the  awlication  may.  In  I  ~e  discretion  of  the  Court,  h»rd.  " 
be  entertained  after  that  time:  see  Stetoart  v.  Hurler,  2  Chy.  Ch.  265. 

Both  vacations  are  excluded  from  the  ten  days:  Rule  179  (d). 

Where  a  party   is  added  who   claims  by  title  paramount  to   the  Party  add^d 
plaintiff,   he   should    move   to    discharge   the   order:    Montgomery   v.  prlon'^/to 
Shortia.  3  Chy.  Ch.  69;  Crawford  v.  Meldrum,  19  Or.  166;  McVean  v.  pUintiir. 
Tigin.  13  Ont.  App.  1.    But  an  incumbrancer  claiming  priority  to  the 
plaintiff,  but  whom  the  Master  finds  to  be  subsequent,  may  also  appeal 
from  the  report  on  the  question  of  priority:    McDonald   v.   Rodger. 
9  Gr.  73. 

The  Master  may  himself  discharge  the  order  adding  a  party  who  ¥[*'^*' "■' 
subsequently  appears  to  be  an  unnecessary  party:   Kline  v.  Kline,  3  order*"^*" 
Chy.  rh.  161. 

A  party  improperly  added  as  a  party  in  the  Master's  offlce  is  not 
limited  to  tbe  time  mentioned  in  this  Rule  within  which  to  object  that 
ce  should  not  have  been  made  a  party;  he  may  take  the  objeulion 
on  an  appeal  froib  the  report,  or  upon  the  bearing  on  further  direc- 
tions, if  any,  if  sufficient  appears  on   the  Master's  report  to  enable 
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RnlM  400,       the  Court  to  deal  wltb  the  question:  Cowan  v.  Allen   26  S  C  R  n-^ 
"^-  McLaughlin  t.  Stewart.  1  O.  L.  R.  295.  - . 

Where,  Instead  of  a  motion  to  set  aside  the  order,  an  appeal  i^ 
sought  to  be  brought  therefrom,  then  the  procedure  would  seem  to  be 
governed  by  Rulea  502-504. 

406.  Where,  at  any  time  during  the  reference,  it  iiii 
pears  to  the  Master  that  the  interests  of  the  parties  tan 
be  classified,  he  may  require  the  parties  constituting' 
each  or  any  class  to  be  represented  by  the  same  solicitor; 
and  where  the  parties  constituting  such  class  cannnt 
agree  upon  the  solicitor  to  represent  them,  the  Master 
may  nominate  him.    C.R.  662. 

«polnwd  by  ■'^^ere  the  Master  appoints  a  solicitor  to  act  for  a  class,  all  Ai 
IfMterto  Individuals  composing  that  class  are  bound  by  the  acts  of  the  soUcIior 
"P"""."' •  ,,  so  appointed,  nnd  cannot  repudiate  them,  unleaa  they  appoint  a 
of  "ecUM      separate  solicitor:  Re  McConneJl.  3  Chy.  Ch.  423. 

A  solieitor  so  appointed  is  entitled  to  act  for  the  class,  not  only  in 
the  Master's  office,  but  also  in  proceedings  arising  out  of,  or  connected 
with,  the  proceedings  In  the  Master's  office:  76.  But  where  a  solicitor 
was  ex  parte  appointed  to  represent  creditors  it  was  held  that  he  could 
not  recover  his  costs  against  creditors  who  had  not  proved  their 
claims,  and  who  had  no  notice  of  his  appointment:  3tonteith  v,  jf.r 
cftan(*  Bank,  12  P,  R.  288;  23  C.  L.  J.  416. 

As  to  the  appointment  of  a  solicitor  to  represent  creditors  geaer- 
aUy:  see  Re  Drury  Nickel  Co..  16  P.  R.  525;  where  orders  of  that  kind 
were  not  favourably  regarded. 
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The  Master  should  not  appoint  a  separate  solicitor  for  parties  who 
are  sufficiently  represented  by  the  plaintiff;  and  where  prima  fffit 
the  plaintirr  represents  the  class  (see  Rules  79-85).  If  the  Maiter 
appoints  a  separate  solicitor  he  should  state  the  reason  for  bo  doing 
in  his  report:  Qorham  v.  Qorham,  17  Gr.  386. 

After  the  appointment  of  a  solicitor  to  act  for  a  class,  the  separate 
costs  of  any  member  of  that  class  subsequently  Incurred  will  not 
ordinarily  be  allowed  against  the  estate  under  administration:  H-: 
.i:tna  Insurance  Companp,  17  Gr.  160. 

Any  member  of  a  class  refusing  to  be  represented  by  the  solicitor 
nominated  by  the  Master,  and  Insisting  on  being  represented  by  a 
different  solicitor:  see  Rule  657. 

407.  Where  a  party  prosecuting  a  reference,  does  no' 
proceed  with  due  diligence,  the  Master  may.  upon  tlie 
application  of  any  other  person  interested,  commit  t^ 
liim  tlie  prosecution  of  the  reference.    C.R.  663. 

The  Master.  In  his  discretion,  may  «itertain  an  application  t" 
cliange  the  conduct  of  tJip  reference  e^e  parte'  Stephenson  v.  yicolls,  H 
Gr.  144;  but  ordinarily  the  application  should  be  made  on  notice:  i 
3m.  I>r..  2nd  ed..  312;  and  see  8ims  v.  Ridge,  3  Mer,  458;  Sdvardsy 
Arland.  5  Mad.  31;  and  Rule  213. 
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Ad  appeal  lies  from  tbe  order  oC  the  Master  ctaanglajf  the  cooduct  Bnlai  «08, 
ot  the  reference:  Stephemon  v.  NicoUs,  14  Gr.  at  pp.  147.  149,  and  In      *"*■ 
Wyntt  V.  Sadler,  6  Sim.  450,  the  Court  on  a  substantive  motion  changed  Uuter'i 
tbe  conduct  of  tbe  reference,  after  the  Master  had  refused  an  applica-  "'w?'' 
lion  for  that  purpose.     But  the  application  must  in  the  first  Instance  Ippikt. 
be  made  to  the  Maater:   JlfiNer  v.  McXoMghton,  1  Cby.  Ch.  206. 

Where  there  has  been  great  delay  in  prosecuting  a  Judgment  in  a  Creditor 
creditor's  suit,  a  creditor  may  apply  to  have  the  conduct  ot  the  cause,  '"*''  ■pp''^- 
though  It  has  become  defective  by  the  death  of  the  defendant:  CooA; 
V,  Bolton,  5  Russ.  282;    and  see  Re  Shaw,  14  Gr.  524;   Patteraon  v. 
Scott,  4  Gr.  145. 

A  party  to  whom  the  conduct  of  the  reference  is  commtted   is  partr 
pntltled  to  inspect  and  take  copies  of  briefs  and  documents  In  the  <:<*ndactinE 
possession  of  the  party,  or  his  solicitor,  from  whom  the  carriage  of  entuted  to 
the  reference  has  betn  taken:  Bennett  v.  Boater,  10  Sim.  417;  and  ii>"pect 
see  Heslop  v.  Metcalf,  8  Stm.  622,  and  notes  to  Rule  38B.  iupro.  p.  913.  **•""'• 

An  order  taking  the  conduct  of  tlie  reference  from  the  plaintiff,  PUintiff 
does  not  preclude  him  from  applying  to  amend  a  clerical  error  in  the  "meny'd  *** 
judgment,  or  order,  under  Rule  521:   Whiteheaa  v.  North,  Cr.  A  Ph.  ofreferencp. 
7S.    This  Rule  only  enables  the  Master  to  transfer  the  conduct  of  ^^'>^<t^ 

ji  I      -i-i        St  conduct 

proceedings  In  his  office.  uken  fr    . 

him. 
Where  there  has  been  undue  delay  In  prosecuting  a  reference  the 
Court  may  stay  tbe  proceedings  altogether:  see  Re  Leslie,  23  Ont.  143. 

408.  A  reference  shall  be  proceeded  with  as  far  as  pos-  Reference 
sible  de  die  in  diem  and  when  an  adjournment  is  ordered,  proceeded 
the  Master  shall  note  in  his  book  *he  reason  thereof  and  Lyfixld 
shall  when  practicable  fix  the  time  when  it  is  to  be  re-  fn  diem^'*" 
sumed  so  as  to  avoid  the  service  of  a  new  appointment. 
CR.  664. 

The  Master  may  proceed  with  a  reference  in  vacation,  and  make  MMtermar 

his  report:  Marvles  v.  Roaebrugh.  17  P.  R.  104.  proceed  in 

vKCfttlon. 

It  is  the  bounden  duty  of  the  Master  to  observe  thefte  Orders  to 
the  letter,  wherever  It  Is  not  absolutely  Impracticable  to  follow  them 
literally,"  per  Spragge,  C;  Falls  v.  Powell.  20  Gr.,  at  p.  468. 

The  proceedings  on  the  reference  should  be  from  time  to  time  re- 
corded In  the  Master's  book  referred  to  In  this  Bale:  see  Rule  421. 
All  consents  or  undertaMngs  should  be  duly  entered  therein,  and 
signed  by  the  parties  to  prevent  misunderstandings:  see  Rule  421: 
Beaudry  v.  Gallien,  5  O.  L.  R.  73. 

09.  The  Master  shall  (unless  he  dispenses  with  it)  fo^Sn«ide?* 
in  the  first  instance  issue  an  appointment  to  consider,  l^^^^^^^" 
Tpon  the  return  of  the  appointment  he  shall  fix  a  time 
at  which  to  proceed  with  the  reference  and  shall  give 
liny  special  directions  he  thinks  fit,  as  to : — 

(a)  The  parties  who  are  to  attend  on  the  several 

accounts  and  inquiries; 

(b)  The  time  when  each  proceeding  is  to  be  taken; 
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{c)  The  mode  in  which  any  accounts  referred  tn 

him  are  to  be  taken  or  vouched ; 
(rf)  The  evidence  to  be  adduced  in  support  thereof; 

(e)  The  manner  in  which  each  of  the  accounts  ami 
inquiries  is  to  be  prosecuted ; 

Any  such  directions  may  be  afterwards  varied  or 
added  to,  as  may  be  found  necessary.    C.R.  665. 

Where  a  Judgment  is  manifestly  erroneous,  tbe  Master  may  pro 
perly  refute  to  proceed  upon  It  until  It  baa  been  corrected:  Swainm 
V.  Bartley,  18  C.  L.  J.  15;  and  see  Commercial  Bank  v.  Graham.  4  Gr 
419;  Mitchell  v.  Strathy,  28  Gr.  80;  Adamaon  v.  Adcmmn.  n.,  at  p, 
?24;  but  the  mistake  must  be  very  obvious  to  warrant  the  Master  tn 
refusing  to  proceed. 

Formerly  a  warrant  to  consider  a  Judgment,  or  ordt.,  only  re<iuired 
one  day's  service:  see  Sutherland  v.  Rogers.  2  Chy.  Ch.  at  p.  192; 
other  warranto  required  two  clear  days'  gerrlce:  lb.;  except  warrant! 
to  settle  report,  which  required  four  days'  service:  see  Rule  424,  note. 
The  present  Rules  make  no  express  provision  as  to  Master's  warrants 

The  warrant  must  be  underwritten  so  as  to  explain  clearly  what 
M'oceedings  are  to  be  taken  under  It:  Denison  v.  Venison,  3  Chv, 
..11.  349. 

In  any  cause,  or  matter,  for  the  administration  of  the  estate  of  a 
deceased  person,  no  person,  other  than  the  personal  representative. 
Is,  except  by  the  leave  of  the  Master,  entitled  to  appear  on  the  claim 
of  any  person  not  a  party  to  the  cause,  against  the  estate  of  the 
deceased,  in  respect  of  any  debt  or  liability.  The  Master  may  direct 
any  person  to  appear,  either  In  addition  to,  or  in  the  place  of,  the 
personal  representative,  upon  such  terms  as  to  costs  and  otherwise  as 
may  seem  proper:  see  Rule  88. 

As  to  mode  of  taking  and  verifying  accounts  generally :  see  Kuks 
418,  419,  420,  422;  and  as  to  taking  accounts  of  creditors'  claims  aga. 
the  estate  of  a  deceased  person;  see  Rules  413-415,  435. 

The  ruling  of  the  Master  Is  not  conclusive,  and  the  Court  may,  on 
appeal,  give  a  party  leave  to  attend  proceedings  whom  the  Master 
has  excluded :  Doris  v.  Combermere,  S  Jur.  76.  But  It  would  seem 
that  any  objection  to  the  Master's  ruling  should  be  brought  up  by  war 
of  appeal,  and  not  as  a  substantive  motion. 

Evidence  is  inadmissible  before  the  Master  to  contradict,  or  cud 
trovert,  any  matter  of  fact  on  which  the  Judgment,  or  order,  of  refer 
ence  Is  based;  e.g..  In  an  action  for  infringing  a  patent,  If  the  Judpnen: 
is  granted  declaring  that  the  defendant  has  infringed  it,  and  a  referent 
Is  granted  to  assess  the  damagfs,  it  is  not  competent  for  the  defendan: 
to  show  that  the  patent  has  been  subsequently  revoked:  Poullon  v 
The  Adjustable  Cover  rf  B.  B.  Co..  1908,  2  Ch.  430. 

410.  Under  an  order  of  reference,  tlio  Afaster  ?l5all 
have  power: — 

(a)  To  take  the  accounts  with  rests  or  otherwise: 


MASTER  S  OFFICE — TAKING  ACCOUKTS. 

(I*)  To  take  account  of  money,  rente  and  profits  re 
ceived  or  which,  but  for  wilful  neglect  or  de- 
fault, might  have  been  received. 

(c)  To  set  occupation  rent; 

(d)  To  take  into  account  necessary  repairs,  and  last- 

ing improvements,  and  costs  and  other  ex- 
penses properly  incurred  otherwise,  or 
claimed  to  be  so; 

(e)  To  make  all  just  allowances; 
(/)  To  report  special  circumstances; 
iff) 
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And  generally,  in  taking  the  accounts,  to  inquire, 
adjudge,  and  report  as  to  all  matters  relat- 
ing thereto,  as  fully  as  if  the  same  had  been 
specifically  referred.    C.R.  667. 
C.  R.  666  prorlded  that  to  enable  the  Master  to  exerciee  aU  or  any 
of  the  powers  conferred  upon  him  by,  or  to  take  the  accounts  and  make 
(be  inquiries  referred  to  In  the  Rutea,  It  should  not  be  necessary  that 
any  of  the  matters  therein  mentioned  should  have  been  stated  In  the 
pleadings,  or  that  the  evidence  thereof  should  have  been  given  before 
the  judgment  or  order  of  reference,  or  that  the  judgment  or  order 
should  contain  any  specific  direction  In  respect  theieof:  see  Sculthrop^ 
v.  Bum,  12  Gr.  427.    That  Rule  has  not  been  continued,  but  probably 
no  change  U  thereby  Intended  to  be  made  In  the  practice. 

That  Jiule  enabled  the  Master  to  take  an  account  as  mentioned  in 
thl»  Rule,  although  there  was  nothing  In  the  pleadings:  McLennan  v. 
Hevard.  9  Or.  at  pp.  ITS,  and  187;  and  though  no  evidence  had  been 
given  as  to  any  such  matters  at  the  trial. 

It  was  formerly  held  that  under  a  common  administration  order 
obtained  on  motion  without  bill,  by  any  person  but  the  personal  repre- 
sentative himself,  there  could  be  no  Inquiry  as  to  wilful  neglect,  or 
default:  Harrison  v.  McOlaahan,  7  Qr.  532.  But  where  the  order  was 
obtained  by  the  personal  representative  himself,  such  an  inquiry  might 
be  made:  Ledgertcood  v.  Ledgerwood,  7  Gr.  584. 

The  case  of  Carpenter  v.  Wood,  10  Gr.  334,  though  not  referring  to  inquiry  m 
Harrison  v.  McGlaahan,  is  said  In  effect  to  have  overruled  it;  and  the  J,^?  j^'f*'*,. 
practice  was  stated  by  Boyd,  C.  to  be  now  settled  that  under  C.  RR.  ,.tc.,  can 
'366.  667,  the  inquiry  as  to  wilful  neglect  and  default,  might  be  made  "''*''" 
In  all  cases  under  the  common  administration  order:   He  Allan.  9  P.  J[J,*  special 
R.  277.    It  Is  probable,  that  notwithstanding  the  omission  of  C.  R.  666,  direction. 
'he  present  Rules  have  the  same  effect. 

If  the  Master  refuses  to  exercise  the  power  to  take  the  accounts  in 
the  manner  mentioned  In  Rule  410,  his  ruling  will  be  appealable;  but 
it  haa  been  said  to  be  more  proper  to  bring  the  question  up  on  further 
directionR:  see  Rifvf^wright  v.  Leys.  1  Ont.  375. 

Where  the  judgment  gives  further  relief  than  claimed  by  the 
pleadings,  it  has  been  held  that  the  judgmenf  is  not  to  be  construed 
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by  refeMnce  to    de  pleadlnfs  tf  it  Is  uuubliuous:  Smith  v.  Oomi, 

The  Master  Is  bound  to  have  regard  to  tbe  speilal  tei-ms  of  a  jud. 
ment.  or  order,  of  reference,  ar  well  as  the  provisions  of  tills  /(«ie  i, 
taking  actxtunts  or  making  Inquiries:  Patttnon  v.  Dor*.  24  o.  L.  H.  60! 

iBtOTwt.— The  Master  has  power  to  allow  Interest  aialnsi  an 
accounting  party,  though  not  expressly  directed  so  to  do  by  the  Judi 
ment,  or  order,  under  which  the  account  Is  taken :  Baric  v  nunaiKi 
6  0.  L.  R.  327;  and  It  Is  Immaterial  that  the  accounting  party  Ij 
merely  a  constructive  trustee:  lb.  Interest  Is  not  chargeable,  how 
ever,  as  a  matter  of  course  against  an  accounting  party  Phittins  , 
Hominy.  44  Ch.  D.  694:  39  W.  R.  45;  62  L.  T.  897;  London  CTal 
ham  i  D.  Ry.  Co.  v.  Soitt*  Batten  By.  Co..  1893,  A.  C.  429;  and  .e, 
the  Jud.  Act,  ss.  34-35  and  notes,  aupra,  pp.  193.  <■(  npq. 

In  this  Province  prior  to  the  repeal  of  the  usury  laws,  the  rule  wai 
to  charge  interest  at  the  rate  of  6  per  cent.,  and  where  according  to 
the  English  cases  a  higher  rate  of  Intereet  than  4  per  cent,  would  bt 
charged,  to  take  the  account  with  halt-yearly  rests:  see  Lcnrimon  i 
Crookt,  4  Gr.  353;  Small  v.  Ecclcs,  12  Or.  at  p.  40.  Since  the  aboli- 
tion of  the  usury  laws,  an  accounting  party  chargeable  according  lo 
the  English  cases  with  more  than  4  per  cent.,  may  now  be  charged 
either  with  a  higher  rate  of  Interest  than  the  legal  rate,  according  to 
the  value  of  money,  as  was  done  In  Wightman  v.  Hclliiccll,  13  Ur 
330  (where  an  executor  was  charged  with  8  per  cent,  simple  Interest l; 
or  It  would  seem  he  may  be  charged  with  compound  Interest  at  tht 
legal  rate:  Wiord  v.  Ciillte,  8  Or.  458;  Bntcine  v.  OoitipbcU,  l  Gr.  570; 
or  even  at  a  higher  rate  if  the  money  has  been  used  in  trade:  Wij»l 
mon  v.  HeUiuiell.  13  Or.  at  p.  343;  Stuall  v.  Bodes.  12  Or,  4»,  or,  at  the 
option  of  the  cestui  que  tnut.  with  the  actual  profits  realized.  Prior 
to  63  *  64  Vict  c.  29  (D.)  which  reduced  the  legal  rate  of  Interest  lo 
5  per  cent.,  a  trustee  who  had  kept  no  accounts,  and  made  no  attempt 
to  keep  the  trust  moneys  separate  from  her  own,  was  charged  with 
Interest  at  6  per  cent,  on  the  yearly  balances  In  her  hands:  Zimmer 
man  v.  Wilcox,  35  C,  L.  J.  688. 

But  where  the  trustee,  or  executor,  has  neglected  to  pay  over  sums 
In  his  hands  to  the  parties  entitled,  he  Is  jhargeable  with  Interest  at 
the  legal  rate  on  sticn  sums,  no  matter  what  the  amount,  from  tbe 
time  the  payment  ought  to  have  been  made:  McLennan  v.  Hemnl.  9 
Gr.  at  p.  190. 

Where,  from  the  circumstances  of  the  estate,  the  executors  are  not 
JustiSed  in  making  permanent  investments,  they  will  be  charged  ool! 
with  the  Interest  actually  received  while  the  money  Is  on  deposit: 
see  Re  Mclntyre.  Mclntyrc  v.  London,  rfc,  7  O.  L.  R.  548. 

In  re  Bontierger  v.  Krati,  10  Ont.  521 ;  21  C.  L.  J.  40«.  Boyd,  C. 
laid  down  the  rule  on  which  executors  and  trustees  should  be  charged 
with  Interest,  as  follows: — (1)  An  executor  or  trustee  who  negli- 
gently retains  funds  In  his  hands  which  he  should  have  paid  over,  or 
made  productive  for  the  estate.  Is  to  be  charged  with  simple  Intereit 
thereon  at  6  per  cent.  12)  An  executor,  or  trustee,  who.  in  violation 
uf  hit;  trust,  liag  used  tbe  money  for  his  own  purposes  f  though 
not  In  trade  or  speculation).  Is  to  be  charged  at  such  rate  as  is 
the  then  current  value  of  money.  (3)  An  executor,  or  trustee,  who 
makes  a  gain  out  of  the  trust  by  embarking  the  money  Ir  specula- 
tion or  trading  adventures.  Is  to  be  charged  either  with  the  profit.*. 
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or  compound  Interest.  Since  this  nile  wu  laid  down  the  legal  rate  Bate  4lo. 
or  interest  has  been  reduced  to  Ave  per  cent.:  R.  S.  C.  c.  120,  s.  8; 
and  In  the  last  case  not  more  than  6  per  cent,  would  now  be  charge- 
able except  tn  case  of  liabilities  existing  at,  or  prior  to.  7th  July,  1900. 
to  which  the  old  rate  of  six  per  cent,  would  apply.  Where  under  the 
tblrd  case  mentioned  a  trustee  It  charged  with  profits,  it  Is  not  the 
course  of  the  Court  to  charge  him  also  with  Interest  on  such  profits: 
SUk»tone  d  H.  M.  Co.  v.  Etiey.  1900,  1  Ch.  167. 

Where  the  executor,  or  trustee,  retains  trust  money  In  his  hands. 
under  a  bonA  Jtdc.  though  mistaken,  belief  that  it  is  his  own.  he  may 
be  exonerated  altogether  from  payment  of  Interest:  Bruere  v.  Pern 
berton.  12  Ves.  386;  Davenport  v.  Stafford,  14  Beav.  319;  or  be  may 
be  ordered  to  pay  simple  Interest:  lngU$  v.  Beatty.  2  Ont.  App.  453; 
and  where  there  has  been  great  delay  on  the  part  of  the  cettui  que 
tTMt  In  making  claim  to  the  trust  fund:  Broione  v.  Crow,  14  Bear. 
105,  provided  such  delay  can  be  said  to  amount  to  acquiescence: 
The  Life  A»»wance  (Jo.  v.  8iddal,  3  De  G.  F.  A  J.  72;  Blain  v.  Terry- 
berry,  12  Gr.  221,  the  trustee  or  executor  may  be  relieved  from  paying 
iQterest  thereon:  but  see  Boys'  Home  v.  Lewis,  4  Ont.  18. 

A  direction  to   Invest  a  trust  fund  for  Infants,  is  not   properly  Neglect  of 
executed  by  the  deposit  of  the  money  In  a  savings  bank  at  3Vj  per  tniatee  to 
rent.  Interest,  even  though  made  with  the  consent  of  the  statutoi  y  '"^"  ' 
guardian  of  the  Infant  c.  q.  t.\  and  the  trustees  are  liable  for  interest 
at  the  legal  rate:   Bpratt  v.  Wilson.  19  Ont  28;  but  see  The  Trustee 
Ac*  (R.  S.  0.,  c.  121),  8.  29. 

An  executor  who  paid   oven  money  under   what  proved   to  be  a  Payment 
mistaken  construction  of  his  testator's  will,  was  held  nevertheless  ^°  wrong 
bound  to  pay  Interest  thereon  to  the  parties  properly  entitled;   but  ^^'''*"'' 
not  to  a  person  who  had  acquiesced  In  the  misapplication  of  the  fund: 
In  r«  Hulkes.  Powell  v.  Hulkes,  33  Ch.  D.  552;  55  L.  T.  209;  and  see 
In  re  Deane,  Bridger  v.  Deane,  42  Ch.   D.  9;    Vaftonal   Trustees  v. 
General  Finance  Agency,  1905,  A.  C.  373 ;  92  U  T.  736. 

A  trust  to  Invest  In  "public  securities,"  was  formerly  violated  by 
Investing  in  municipal  debentures:  Ewart  v.  Gordon,  13  Or.  40;  but 
as  tn  debentures  and  other  securities  In  which  trustees  may  now 
Invest:  see  The  Trustee  Act  (R.  S.  O.  c.  121),  ss.  28-30;  and  a  direction 
to  carry  on  a  business  will  not  justify  an  executor  In  embarking  more 
capital  in  It:  Smith  v.  Smith,  13  Gr.  81. 

Where  trustees,  or  executors,  lend  money  to  themselves  at  a  lower  Executon 
rate  than  could  have  been  obtained  by  Investing  it  according  to  tbe  len*"''! 


rests:  Smith  v.  Roe.  11  Gr.  311,  at  p.  315;  and  see  Forhes  v.  Ross,  2 
Cox,  116. 

In  cases  of  simple  neglect  to  invest,  the  Master  Is  not  Justified  in 
(harging  interest  against  the  trustee  until  the  balance  amounts  to  a 
Eum  sufficient  for  an  ordinary  Investment.  $400  was  considered  a 
reasonable  sum  for  this  purpose:  McLennan  v.  Heward,  9  Gr.  178; 
and  see  Re  Jones,  49  L.  T.  91 ;  Re  Mclntyre,  supra,  p.  9S0. 

Where  an  executor,  or  trustee,  has  properly  deposited  the  trust  fund 
for  safe  keeping,  or  not  unreasonably  kept  It  In  his  hands  unemployed, 
he  may  be  relieved  from  payment  of  Interest,  except  such  as  he  has 
actually   received;    but   if  he   has   not  kept   It   apart   from   his   own 
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moneyi.  or  hai  uMd  It,  ha  vlll  b«  UiUe  (or  Internt  on  It:  Begin , 
Boomtr.  2  Ch)r.  Ch.  m-.  Re  Uclnlyre,  mpra,  p.  1)30. 

But  wkera  >  tnuteo  ti  authorlzeil  to  Inveat  In  either  of  two  ipeclBM 
moilei.  and  by  mlitake  tnirnti  In  neither,  the  nuamre  or  his  lltuiltt 
li  the  loM  arltlnt  from  hia  not  harlni  InTeated  In  the  leei  benelclil  tt 
the  authorized  m.^des.  Thus  where  a  trustee  was  authorized  to  lnv«' 
In  Government  securities,  or  mortiages,  and  he  Invested  iti  buk 
stock,  which  proved  a  loss;  he  was  charged  with  what  would  bin 
bMn  obtained  bad  the  Investment  been  made  In  Oovernment  securltin 
althoush  a  larger  rate  ot  Intereat  could  have  been  obtained  on  mon 
gages:  Paierion  v.  Lailey.  18  Or.  13;  and  see  Cotiurron  v.  Br(»«n,,  i; 
Or.  486:  and  Ke  Oabourie,  Ctuej/  v,  Oabtturie,  13  Ont.  63.*,. 

Nor  Is  an  eiecul  .  or  trustee,  liable  for  neglect  In  not  calllni  li 
Investments  made  by  the  testator.  In  order  to  Invest  at  a  higher  rate  o! 
Interest,  although  authorized  so  to  do:  Smith  v.  Hoc,  11  Or.  311.  where 
a  trust  rompany  was  nppolnted  exerutor  ot  an  estate,  and  took  over 
certain  setsurltles  of  the  estate,  and  without  giving  any  secnrltj  op 
covenant,  paid  Interest  at  a  lesser  rate  than  that  received  from  the 
securities,  to  the  beneOclarles.  on  the  ground  that  they  bad  "pur- 
anteed  "  the  payment  of  Interest  on  the  fund.  It  was  held  that  tlie 
transaction  could  not  be  supported,  and  that  the  company  waa  acojum 
able  for  the  Interest  actually  received:  HidtiHiiIi  v.  flfiiKwen  H,i 
ilingh  v.  Dc  VilUen,  12  A,pp.  Caa.  107,  624;  57  L.  T.  SS6. 

Where  a  trustee  by  Investing  money  In  an  unauthorized  Iniett 
ment  obtains  a  higher  rate  of  Interest  than  would  have  b^a  obtained 
from  an  authorized  Investment,  and  mtvt  such  Interest  to  the  ttnani 
for  life;  the  remainderman  has  no  equity  to  have  aucb  excess  tresteil 
as  <iiplUl  and  added  to  the  principal:  Sladt  v.  CHaine,  1908,  1  Ch 
522;  98  L.  T.  362. 

An  administratrix  who  allowed  the  moneys  of  the  estate  In  her 
hands  to  be  used  by  her  husband,  was  charged  with  simple  Interest  at 
the  legal  rate;  It  not  being  shown  that  the  money  had  been  OKd  Id 
trade,  or  that  any  larger  sum  had  been  realized:  fielder  v.  O'Hm. 

14  Or.  223;  and  see  Zimmerman  v.  Wilcox,  36  C.  L.  J.  688.  Where 
a  trustee  mixes  the  trust  fund  with  his  own  money  in  his  bank  airount 
he  cannot  attribute  Investments  made  out  of  the  common  fund,  to 
his  private  account,  until  he  has  fully  restored  the  trust  fund,  and  hli 
c.  Q.  t.  is  entitled  to  the  benefit  of  all  such  Investments:  In  re  Oattcay. 
1903,  2  Ch.  356. 

An  executor,  or  trustee,  charged  with  principal  sums  which  hive 
never  come  to  his  hands,  but  which  have  been  lost  by  his  neglect,  fs 
not  always  chargeable  with  interest  thereon  as  well:  Yanitm  v 
Thovipaon.  10  Or.  B42;  Re  Shaw.  15  Or.  626;  Re  Orowter,  CrOKter 
V.  Htnsmon.  10  O.  t.  l.'.fl;  unless  his  neglect,  or  default,  amounts  to 
acquleecence  In  the  spoliation  of  the  estate:    sovereign  v.  sovereign. 

15  Or.  559;  Cuiney  v.  Cudnm.  21  Or.  153;  Archer  v.  Severn.  13  Ont.  316 

The  f'oramencement  of  a  suit  does  not  atop  interest  rtinnin.8:  J/' 
Lennan  v.  Bevxird,  9  Or.  178;  McUiUan  v.  ifdfllton.  21  Or.  369;  tul 
see  BJogg  v.  Johnston.  L.  R.  2  Chy.  225. 

As  against  executors,  interest  should  not,  ordinarily,  be  chargeil, 
until  after  the  lapse  of  a  year  from  the  testator's  death. 

Where  a  trustee  or  executor  has  made  advances  to  the  trust  estate, 
he  may  be  allowed  simple  interest  on  the  balances  of  principal  due  to 
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him  from  year  to  year,  but  not  compoand  Intereit:  Finch  v.  PretcoU,  >■)•  4lo. 
L  R.  17  Sq.  564. 

Frlaclpsl  «Bd  A|*mt. — An  aKent  who  had  used  moneys  of  hla  Prineipti 
principal,  with   hU  ronsent.   was  only  charged  simple   Interest:    Afc-  f ".* ••"iJ; 
Lennan  v.  Beteard,  9  Or.  178;  and  where  the  state  ol  accounts  could  bVwMn^ 
not  be  ascertained  until  they^  had  been  taken  by  tbe  Court,  Interest  on 
the  balance  was  oharged  only  from  the  date  of  the  Master's  certificate: 
Tuner  \.  Burkin$hatc,  L.  R.  2  Chy.  488;  and  see  Btogo  v.  Johmton. 
lb..  225. 

Where  the  principal  was  found  indebted  to  the  agent.  Interest  on 
the  balance  was  allowed  from  the  flllng  of  the  declaration  In  the  action 
by  the  agent  to  recover  the  amount:  Ridley  v.  Sexton,  19  Or.  146. 

LsB»ta«a. — Interest  on  legacies  ordinarily  runs  from  the  end  of  a  LpxAteei. 
year  from  the  death  of  the  testntor.  In  the  absence  of  any  express  dlrev- 
iloD  In  the  will  to  the  contrary:  see  Smith  v.  Scaton,  17  Or.  397;  even 
though  the  Income  of  the  whole  estate  be  bequeathed  to  another  for  life: 
Toomej/  V.  Tracev,  4  Ont.  708;  or  the  legacy  be  payable  out  of  a  par- 
ticular fund  which  Is  not  got  la  until  after  the  year  haa  expired: 
Walford  V.  Walford,  1912.  A.  C.  658;  107  L.  T.  657;  and  see  Re  Olive, 
Olive  V.  Wesferman.  50  L.  T.  353;  but  this  rule  does  not  apply  to  sums 
appointed  by  will,  under  a  power;  as  to  such  sums,  Interest  runs  from 
the  death  of  the  testator:  Deede»  v.  Graham.  20  Gr.  268.  But  no 
Interest  can  usually  be  recovered  on  arrears  of  annuities,  bequeathed 
by  will:  Ooldmith  v.  Ooldsmith,  17  Gr.  213;  Orone  v.  Crone.  37  Gr. 
425;  and  see  Snarr  v.  Badenach.  10  Ont.  131;  21  C.  L.  J  -^Oi;  nor  on 
annuities  granted  to  secure  a  loan,  as  against  land  on  which  the 
uaulty  Is  dtarged,  even  though  Judgment  may  have  been  recovered 
therefor:  Beamiah  v.  Farmer.  Ir.  R.  1  Eq.  466;  and  see  Athbumer  v. 
Uaguire,  2  W.  A  T.  L.  Cas.  317.  But  where  an  annuity  was  payable 
under  a  covenant,  It  vas  held  that  Interest  on  arrears  might  be  allowed 
&salnst  the  estate  of  the  covenantor:  Re  Selvin,  Woraley  v.  Marahalt, 
1912.  1  Ch.  332;  106  U  T.  Sri.  A  legacy  payable  after  the  death  of  an 
annuitant  bears  Interest  from  such  death :  Re  Scadding,  4  O.  I*  R.  632. 

Where  the  Income  of  a  speclflc  sum  Is  given  to  a  legatee  for  life 
and,  after  such  legatees'  death,  the  corpus  Is  bequeathed  to  another 
legatee  absolutely,  Interest  runa  In  favour  of  the  latter  from  the 
death  of  the  tenant  for  life,  even  though  he  die  within  a  year  from 
the  testator's  death:  lie  White.  White  v.  Shenton,  101  L.  T.  780. 

Legacies  by  persons  in  loco  parentia  to  Infant  legatees,  where  there  Legaciei  for 
U  no  other  provision  for  maintenance  of  the  legatees,  will  bear  Inter-  ^""intennice. 
est  from  the  death  of  the  testator:  In  re  Mclntyre,  9  O.  L.  R.  408;  7?*' 
We$t,  Weathead  \.  Aapland,  1913.  2  Ch.  345;  109  L.  R.  39. 

Where  a  legacy  Is  vested  !n  trustees  upon  an  express  trust,  more 
than  six  years'  arrears  of  interest  are  recoverable:  Loring  v.  Loring, 
12  Or.  374. 

Where,  by  mistake,  a  legatee  has  been  paid  by  an  executor  before  Pr^nuiu* 
his  legacy  was  due,  he  cannot  be  required  to  give  credit  as  against  f*^itJ, 
subsequently  accruing  instalments  of  his  legacy,  for  interest  on  the 
payments  made  before  they  were  due:   Barber  v.  Clark,  20  Ont.  522; 
18  A.  R.  435. 

A  legatee  receiving  more  than  his  share  may  be  ordered  to  refund,  Refundins. 
with  interest:  Davidaon  v.  Boomer,  17  Gr.  609;   Ugner  v.  Letoim,  5  O. 
I-..  U.  684;   but  see  Re  Home,  1905,  1  Ch.  76,  where  a  trustee,  who 
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Where  ehere  l>  ■  deflrlenoy  o(  Rn.t.  to  meet  nn  au.niliv  .1,™  h 
.  te.t.tor  or  other  p»r«,n.  the  annuitant  I.  cnMtM  1  h' '\ 
annuity  ».lued,  u>d  th.  value  paid  to  him,  where  her,  l»„7 .' 
over  of  the  corpu,  ot  the  fund  after  the   death  !.f,t,  .  "" 

/«  r.-  R(i,c/n(r,  1S97,  1  Ch.  921.  °'  """  "■"""*" 

a.:^;;;^;:;^!!'^nr';v^f':rVd:5.^^':?'a::rrr" 

0n4ltm.-Ae  to  creditor!  overpaid  their  proportion  of  the  uk„ 

App.  278;  Vtn„  v.  t«rt.,  3  O,  L.  R.  208;  ,ei  ^6e.  s.  C    ,U  i.!  R,  «, 

P«lM.a  of  I»a«»Be..— Interest  doe*  not  beHn  to  run  until  n. 

^'A.?™V...'?o"T<i'V8r-  ""• "  "'■  ""'^ ""'' '« ■'"-'"""' 

™nfi^''?r***  A"»"t*._ln  UK  abeence  ot  any  a«reeent  to  Iti 

put  In.  but  alao  to  aubeequeat  advancea  made  by  a  partner  on  caDlul 
account:  JarHne  v.  Sope,  l»  Gr.  71.  ' 

a  o^rlnSr''h,^'°'*,'^i  chargeable  on  capital  agreed  to  be  adv.ncri  b, 
303.  ffiikfon  v.  OriMell,  L.  R.  6  Eq.  326. 

.eti^'°.,.'!!''*f  "„".""  "■''  "  »"»I""-T  "«"■•  there  .eema  to  be  no 
«  .1,,H  .  .'^'^^°  "■  """""■  """•"•  •^''™"'  '"•'•■  "^""rtl  inter 
«»  i?,'^  '  .'  CTipprndole,  4  D.  M.  »  O.  36.  Knight  Bruce.  U. 
.4o.  747;  i>(m  V. /forrt.,  10  L.  R.  Ir.  Eg,  442. 

.c^iHl'.^"."  '=*^'*"^^'  •>"  'i™»  ">  the  hands  ot  a  partner,  and  no. 
a^nlC  P,  ifu«c»«o,  V.  SmitH.  5  Ir.  Eq.  117:  or  Improperl, 
applied:  Elm,  v.  e„„c»<r»,  8  D.  >f.  «  g.  835.  But  a  partner  1. 
?^?Z  ,  of  Mrtnerahlp  property  1b  not  obliged  to  account  on  tb. 
rnirkell,  3  Gr.  330,  at  ,v  347-8. 

Intereat  la  not  chargeable  on  wl.hdrawal  ot  capital,  unless  freadn- 
^  <"•  taProper:  Coolte  v.  Senl>oi„,  ,„pra,.  Meymott  v.  Memott.  31 
B«av.  445;  nor  on  undrawn  proflte:  Dinham.  v.  Bradlord.  L.  R.  i 
tp-oy.   519. 

rSVai,  Where  capital  (tarries  Intprfst  during  the  rontfn'mn^*  of  a  partner 

c.piui  !!.^'^'„  '*°^*  °o'  '^o  "0  after  a  dissolution:   Watney  v.  Wf»s.  L.  R.  I 

Mojped  bT  1^;  ^?:  **°''"  ''•  ^*''*^*'  •'°^'>  «53:  altboush  the  business  is  carried 

dihtoiution.  °"  "*■  "«  Pnrposee  of  a  sale:  Watnty  v.  WeHt,  jittpra;  unless  where 
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tb(  «iplt»l  !•  tM«led  M  >  debt:    Wood  v.  Bcolet.  V.  R.   I  Chr.  3'9:  »•!•  "•• 
Barfeld  r.  Louihtonuih,  L.  R.  I  Chy.  1 :  or  111  the  cue  of  a  ileeplnl 
pirtner:  Fanont  i  Haytrcari,  <  D.  P.  »  J.  474. 

After  the  Muter'i  report,  ilmple  Intereet  «t  the  leial  rate  rum  on  J,'''*'^,' 
(M  unount  found  due:  Bont><ll<  v.  Bonvtllr.  3S  Be*v.  129:  Brrvier  v.  *„" 
I'orte,  46  U  T.  (8*. 

UMiee  reeultlni   from    Inveitmente   of   PBrtnerehlpt  moneyB,   nrp  Loh»«  how 
to  be  borne  by  the  partnen.  In  the  lame  proportlona  aa  they  are  entitled  ■»"■•■ 
to  iharo  In  the  prollta  of  the  partnerthlp  bualnaaa:  Btorm  v.  Cumlier. 
imd.  IS  Or.  245. 

Taklmc  tie  AcMamt  artifc  raata.— Taking  nn  account  with  "  rcite  "  1^'^f^^ 
mennf.  either  that  the  accounting  party  Is  charged  with  compound  In-  ,|,|,  ,„„. 
tereet  on  the  amount  found  due  from  htm;  or  that  the  aurplua  Income  «ii«i  »  u 
remaining  after  aatlefylng  the  Interest  due  to  him.  Is  applied  at  certain 
periods  In  reduction  of  the  principal.   The  amalgamation  of  principal 
and  Interest,  or  the  application  of  Income  to  pay  off  the  principal,  may 
uke  place  yearly,  half-yearly,  or  at  other  times  more  or  less  frequently, 
ind  these  periods  are  termed  "  rests."  In  RoMajon  v.  Cumming,  2  Atk 
410,  Lord  Hardwlcke  snld  reete  were  only  ordered  In  accounts  of  realty, 
ud  not  of  personalty,  but  this  Is  no  longer  the  rule.    When  the  Master 
decllnee  to  take  an  account  with  rests,  If  It  Is  Intended  to  appeal  from 
fall  decision,  he  should  be  required  to  report  the  facts,  so  as  to  enable 
ihe  Court  to  Judge  of  the  propriety  of  his  decision:  Blevewrliht  y.  Ley: 

I  Ont  376;  but  It  h-j  been  Mid  that  the  preferable  method  la  to  bring 
the  question  up  on  further  directions:  lb,,  ted  quart. 

Bests,  >s  Mialsat  EK*emt*ra  ud  TrmstMS.— In  taking  accounts  R;;'*— ^,,j 
against  an  executor,  or  trustee,  he  Is  to  he  charged  "  with  what  he  ^  »,»in«( 
ought  to  have  made,  with  what  he  actually  did  make,  or  with  what  "«»<°" 
he  must  be  presumed  to  have  made":  per  Eaten,  V.C.  SmUh  v.  Roe.  •«<!"»•  '•■ 

II  Gr.  312.  The  principle  on  which  the  Court  proctsds  In  charging 
in  eiecntor,  or  trustee,  with  interest,  Is  that  of  restoring  to  the 
cat»l  itue  (r»i(  his  own,  and  of  fairly  compensating  him  tor  loss 
directly  attributable  to  the  neglect,  or  breach  of  duty,  by  the  truatee; 
•nd  on  the  other  hand,  that  of  withdrawing  from  the  trustee  any  ad- 
rantage  he  has  appropriated  by  abuaing  his  pot'tton:  per  Moss,  C.J.: 
fnjia  V.  Beatty,  2  Ont.  App.  at  p.  490.  It  Is  not  that  of  puniahment 
to  the  executor,  or  trustee:  Aitnrney-Oenerrl  v.  Aljord.  4  D.  M.  4 
0.  843;  Buriick  v.  Oorrict,  L.  R.  5  Chy.  233;  Vyie  v.  roller,  L.  R. 
S  Chy.  309;  L.  R.  7  H.  L.  318.  Compound  Interest  may  in  some  cases 
be  e;  convenient  mode  of  making  this  compensation,  but  In  other  cases 
it  may  be  oppressive,  and  sound  more  aa  punishment  than  compensa- 
tion, and  therefore  In  such  cases  It  ought  not  to  be  charged:  see 
fielder  V.  O'Hora,  14  Or.  223. 

In  England   the  amount  of  Interest   with   which   an  executor,  or  Jjljj'j'j^™'" 
trustee  la  charged,  depends  on  the  circumstances:    (1)   When  he  Is  J^rf ""*«. 
pillty  of  mere  neglect,  and  gets  no  personal  benelit,  he  Is  charged  i...  i""'^^^'' 
with  simple  Intereat  at  4  per  cent.:  Fortei  v.  Bo«».  2  Cox.  116;  Rocke  "•'•»"  " 
V.  Harte.  11  Ves.  58;  Kobiinon  v.  HoMmon.  1  D.  M.  ft  Q.  247;  Tebtl  v. 
Carpenter,  1  Mad   290;  Momley  v.  Corr.  4  Beav.  49;  Allornei;-(JeneroI 
».  Allora,  4  D.  M.  ft  0.  843;  or  3  per  cent,  compounded:  /n  re  Barclay. 
1899,  1  Ch.  674;  or  with  the  Interest  he  should  have  received  with  half- 
yearly  rests:  OUroy  v.  Sfeplien.  46  L.  T.  761.     ,2)  Where  he  Is  guilty 
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?*";"J"1''  l"..^  "'""  "  Pn"""  '"•"xh  or  lVu.t:  (•„„.*,.,»  >   n.,» 
IJ.  »  W,  586:  flfntlrt  V.  Jfurrai,.  7  D.  M    AG   Bio-  «i,.,l      1" 

h.ve  tK.eQ  Uken  wUb  re.t.:  «„,»„c/  v.  AcaTu  Ve!'  '  vT" 
10,,.,.   ,6  D«.  77;  ..„„  V.  ,„„„,  ,5  B«v.  3M    VJa^V^^/^  ' 

h.r.  be  any  direction  for  .<.cun,„l„i„n,  or  lnv«tmont  " ''  „*,, 

'V^'k'^-.^-  '.?"■  •''■  "■'  "■•"•"™™  "ItKout  r™t.,  ofln    '/«,M 
of  th.  ben.Bcl.ry.  with  the  pro.lt.  .ctuall,  r..ll..d  from  th.7„ 

34»;  Docker  v.  «o«c.,  2  My.  t  K  666:  «eo,»«„  ,.  H,lZ  I]  *  ,' 
h«e  been  obtained  by  .„rprl.e:  .o.  Mtomn<-ae,,ero,      Z"y  "si. 

«<,"«"  2  TVkTe'-  i.?- ""'  ""'  "'"  """'-■  '»  "^^ 

V.  aomc4,  2  .My.  *  K.  666:  Palmer  y.  Mitchell.  2  My.  »  K  672  ■  1(,» 
„o»ald  ,.  Hichara.o.,.  1  019.  81 :  account,  of  proBt.  a ri.in,  t„„  ™ 
^o,n,en    of  tra.t  fnnd.  I.  tr«io  wer.  orderei:  «.1  .™  °Y„X  , 

I  Ha   2o3,  WfiidirbBrn  v.  W,-Mcrt,urn.  22  Beav.  84.    Where  a  trustK 

11^,  ""■*">■■  "'  '•  '»'""'  "  ■«o>int  to  hit  «„K,  ,,„,.  ,r..,,  for. 

comnonnH  fn."™?  2  "''  "'"  "•"""'■■  '"  »"  ">  «■"""•  "It"  "«««  'or 
infant  la  Interested,  an  Inquiry  will  be  directed  whelhor  It  I,  tor  bli 
adTantage  to  lake  lntere.t,  or  pront.:  BMrdvn  v.  Bur,l,„.  clleJ  In 
fe^^r  .'■  J"-  •  •'■  *  '^^  "♦■S-  No  .pedal  direction  seen,,  to  b, 
nec«iMry  to  authorise  the  Master  to  make  that  Inquiry  In  Ontario. 
Where,  however,  trustcos  have  Improperly  dealt  with  a  trust  fund 

,h  „  ".Jr'^'l''  "  '"  ""'■•'  "  "■W  «'  '"  JK^'"  rat*  larger  proB.s 
ban  could  have  been  obtained  had  It  been  dealt  with  strictly  according 
to  the  trust,  the  r,-,(ui«  que  truitrnt  are  not  at  liberty  lo  take  tht 
bencfll  of  the  Investments  and  at  the  same  time  hold  the  trustees  liable 
as  for  breach  of  duty;  If  they  reprobate  the  transaction,  they  mujt 
account  for  the  extraordinary  profits  they  have  received:  sec  Smilh  v. 
^t'lBon,  92  L.  T.  313. 

The  rule  that  a  trustee  shall  not  make  a  profit  out  of  the  trust 
estate  beyond  the  amount  agreed,  was  held  not  to  preclude  a  Iruitee 
company  from  employing  directors  of  the  company  to  act  In  the  m' 
city  of  solicitor,  auctioneer  and  manager  for  remuneration:  BM  v 
Nffinrforrt  Lnnd  Co..  1911.  1  Ph.  618:  104  I.,  T  Rf>7 

"be""Jbl.      .     •*<»*«•«••■   i>   Po.M.alom.— Where   a   mortgagee   In   possession. 

10  •ccoont        has.  In  that  charaoter,  received  rent,  and  proOts.  or  Is  chargeahle  will 

""h  r..t,,       an  occupation   rent.   In  excess  of  the  Interest  due,  the  Master  may 

strike  a  balance  periodically,  and  apply  the  surplus  to  the  reduction 
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of  tht  principal:  thli  1r  called  uklnc  the  account  with  rests:  Thorney-  Bute  4io 
T8/(  V.  Vrorkf^t.  2  H.  h.  C.  239;  WUion  \.  c'lutr.  3  Bcav.  1S6;  ffcho- 
fekt  1.  Inffhum.  I  V.  P.  Coo.  <77;  7'Aomp«0M  v.  Hudaon,  L.  R.  10  Kq. 
MT:  and  h€  Flther  on  Mortgaiea.  &th  «d.,  sec.  1798,  tt  »eq.  And 
wktra  a  mortgafee.  after  havlni  been  paid  In  full,  has  continued  la 
[M>i«t'ulon,  he  may  be  charged  with  rompound  Intt-rest  on  his  rrcptptH : 
WiliOH  V.  Mrtt-atfe.  1  Hum,  Ttao;  Lloyd  v.  yonra,  13  gin.  490:  Aahworth 
\.  Lorit.  ;iti  rh.  D.  f>45;   R8  L.  T.  IN 

ID  Cotdiertl  V.  tf«n.  9  Gr.  110.  VanKoughoat.  C,  atated  It  to  bf 
ibe  Mttlcd  practice  of  the  Court,  "that  when  a  mortgagee  entera. 
till  money  being  In  arrear,  he  Is  not  liable  to  account  for  the  rente 
r«c*»lvpd  by,  or  cbargt'ablo  against,  him,  with  rcsu,  until  he  U  jiald 
off  In  full."  And  see  WlUon  v.  Vlurr,  3  Beav.  136;  WiUon  v.  Metcalfe. 
1  Ruu,  &:I0;  Paul  v.  Johnaon,  V2  Qr.  at  p.  482;  Davla  v.  May.  19  Vei. 
;i84;  Finch  v.  Broicn.  'A  Beav.  70;  Lattfr  v.  />fl«Ai«ood,  6  Sim.  462.  But 
If  be  enters  when  nothing  Is  In  arrear,  It  seems  the  account  may  be 
taken  with  rests  from  the  beginning  of  the  possession;  Helton  v.  Booth, 
:  D.  A  J.  119. 

But  the  mern  fact  of  nothing  being  due  when  possession  la  taken. 
Ii  not  conclusive  as  to  the  right  to  have  the  account  taken  with  rests; 
every  attendant  circumstance  must  be  regarded:  Horlock  v.  Smith,  1 
Coll.  2S7.  Thus  a  mortgagee  who  has  taken  possession  of  leaseholds  to 
prevent  a  forfeiture  Is  not  liable  so  to  account,  though  nothing  was 
in  arrear  when  he  entered :  Patch  v.  Wild.  30  Beav.  99;  and  see  Oordon 
V.  Eakina,  16  Or.  363. 

If  a  mortgagee  holds  bills,  or  notes,  for  arrears  when  he  enters,  he 
li  nevertheleaa  not  liable  to  account  with  rests,  if  they  are  dls- 
honoured:  Dobton  v.  Land.  4  D.  ft  8.  ST"* 

Rests  may  be  made  when  a  mortgagee  In  poaseaslon  seta  up  an 
unfounded  claim  to  the  equity  of  redemption,  or  resists  the  mortga- 
Bor'a  right  to  redeem:  or.  when  overpaid,  has  denied  that  his  mortgage 
WM  satisfied:  Incorporated  Socictj/  v.  ff (chord*,  2  Dr.  ft  W.  258; 
rrfppen  v.  Oi^ilvie,  15  Qr.  S69;  Montgomery  v.  Calland,  14  Sim.  79. 

Where  the  mortgagee  Is  in  occupation,  and  is  charged  with  an 
occupation  rent  more  than  sufBctent  to  pay  the  interest,  the  account 
may  be  taken  with  rests,  if  the  mortgage  debt  was  not  in  arrear 
vhen  he  entered,  subject  to  the  qualifications  above  mentioned,  from  , 

ttie  time  he  entered,  or.  If  then  in  arrear.  then  from  the  time  he  waa 
paid  in  full;  Wilson  v.  Metcalfe,  1  Russ.  530;  Binnington  v.  Harwood. 
T.  k  R.  477;  Coldwelt  v.  Hall.  9  Gr.  110;  where  the  account  Is  taken 
with  rests.  It  would  seem  that  the  proper  time  for  making  the  rests 
Is  at  the  time  of  each  payment  of  rent,  whenever  the  payment  exceeds 
thf  Interest  then  in  arrear. 

The  mere  fact  that  a  mortgagee  resides  with  the  owner  of  the 
^ulty  of  redemption  on  the  mortgaged  property,  does  not  render  him 
liable  to  account  as  a  mortgagee  In  actual  occupation:  Paul  v.  John- 
m.  12  Or.  474. 

A  ppriwm  entering  as  a  bon/i  fidr  purchaser  from  a  mortgaRce  Is  not  Pa,ciisi« 
liable  tn  account  ««  r  mortraree  in  noisefflon.  in  the  event  of  his  from 
purchase  being  held  Invalid:  Parkinaon  v.  Hanhury.  L.  R.  2  H.  L.  1;  '"°f'«»»«« 
ffirroH  V.  Jtohertson.  15  Gr.  173.    But  a  mortgagee  who  entered  clalm- 
'ng  to  have  purchased  the  equity  of  redemption,  but  who  was  held 
to  be  still  redeemable,  was  ordered  to  account  with  rests :  AUrhiaon 
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V.  Voomba,  ti  Gr.  643;  this  point  Is  not  noticed  In  the  report,  but  g« 
the  decree,  D.  B.  4,  fo.  676;  but  see  Parkinaon  v.  Hanburv,  ttipni 

The  mere  giving  of  notice  by  a  mortgagee  to  hla  mortgagor's 
tenant  to  pay  his  rent  to  tiie  mortgagee,  does  not.  unless  th«  tenini 
attorns  and  pays  his  rent  to  the  mortgagee,  create  any  tenancr 
between  the  tenant  and  the  mortgagee;  the  mere  fact  that  he  m 
tinues  In  possession  after  the  notice  is  not  enough:  ToweTs<m  t 
Jackson.  1891,  2  Q.  B.  484;   65  L.  T.  332. 

A  mortgagee  in  possession  from  time  to  time  effecting  sales  uDder 
a  power  of  sale  Is  not  liable  to  account  for  rents  and  protlts  vltt 
rests  at  each  sale:  Ainaworth  v.  Wilding,  1905,  1  Ch.  436;  92  L.  T.  6'} 

A  mortgagee  who  has  sold  under  a  power  of  sale  and  retains  tbe 
surplus  In  his  hands  Is  liable  to  pay  Interest  on  It  to  the  party  en 
titled  ( unless  there  are  circumstances  which  render  It  unjust),  but  mere 
non-claim,  even  for  four  years,  is  not  such  a  circumstance:  Eky  \ 
Read,  76  L.  T.  39;  Charles  v.  Jonca,  35  Ch.  D.  344;  56  L.  T.  848;  Bcati 
V.  Chinn.  98  L.  T.  855. 

Prior  to  Chy.  O.  220  {Rule  410).  the  account  could  not  be  takeo 
against  a  mortgagee  with  rests,  without  an  express  direction  in  the 
decree  to  that  effect:  Webber  v.  Hunt,  1  Mad.  13.  Under  Rule  410,  do 
express  direction  In  the  judgment  is  necessary;  but  the  Master  o! 
course  cannot  properly  take  the  account  with  rests  in  cases  whm  l: 
would  not,  under  the  former  practice,  have  been  ordered  by  the  Cour; 

Mortgagor.— Under  a  mortgage  providing  for  payment  of  com 
pound  interest,  a  mortgagee  In  possession  cannot  recover  more  thai; 
simple  interest,  unless  he  shows  that  the  rents  and  profits  were  In- 
sufficient to  meet  the  Interest  as  it  fell  due:  Wrigley  x,  QUI.  J9fl6. 1 
Ch.  165;  94  L.  T.  179.  Where  a  mortgagor  tenders  payment  which 
is  refused,  he  Is  liable  for  Interest  subsequent  to  the  tender  unless  lie 
shows  that  he  kept  money  Idle  and  made  no  profit  from  It;  Eimoni- 
son  V.  Copelond,  1911,  2  Ch.  301 ;  105  L.  T.  8;  see  Rule  309. 

Statmte  of  UiKltAtloBB.— A  mortgagee  In  occupation  is  liable  (o 
account  for  more  than  six  years'  occupation  rent  prior  to  the  com 
mencement  of  the  action;  the  Statute  of  Limitations  Is  no  bar:  Cold 
well  v.  Hall,  9  Gr.  110;  8.  C,  7  U.  C.  U  J.  42;  8  U.  C.  L.  J.  93. 

Where  a  mortgagee  after  he  has  received  sufficient  from  rent*  and 
profits  to  pay  off  his  mortgage,  continues  In  possession  for  tea  yean, 
the  right  of  the  mortgagor  is  barred:  In  re  Metropolis  tf  Countiet  P.  I 
Bg.  8otv..  1911.  1  Ch.  698;  104  I..  T.  382,  he  Is  not  In  as  trustee. 

As  against  the  person  of  the  debtor,  arrears  of  Interest,  or  reot. 
payable  under  a  covenant  {except  a  covenant  In  a  mortgage  made 
on  or  after  Ist  .July,  1894).  accruing,  or  acknowledged  In  writing,  or 
by  part  payment,  to  be  due,  at  any  time  within  twenty  years  of  the 
commencement  of  the  action,  have  been  held  recoverable,  even  thougt 
such  interest,  or  rent,  be  charged  upon,  or  payable  out  of  land:  Tfi- 
Statutr  of  Limitations  (R.  8.  O.  c.  75).  s.  49;  Allan  v.  M'^avish.  2  Ont 
App.  278;  and  see  Boire  v.  O'Loane,  3  Ont.  App.  167;  McUahon  v 
Hpenccr.  13  Ont.  App.  430;  but  see  (.-OTKro.  Su//on  v.  Huttou.  22  Ch.  D 
511;  48  L.  T.  93;  Fearnaide  v.  Flint.  lb..  154;  22  Ch.  1).  579;  where  it 
was  held  that  the  remedy  on  a  collateral  bond  wtu*  barred.  aEttr  ifs- 
lapsp  of  the  time  for  bringing  an  action  in  reapett  of  the  land  mon 
gaged  by  the  principal  security:  and  see  fihaw  v.  Cromptoti.  19i0. 2  K. 
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B.  370;  Levin  v.  WiUon,  9  S.  C.  R.  677;   Re  Potcera,  30  Ch.  D.  291;  BaU  410. 

Kirkland  t.  Peatfleld,  1903,  X  K.  B.  756.     In  Macdonald  v.  Macdonald, 

11  Ont  187,  Proadfoot,  J.,  refused  to  follow  Sutton  v.  Sutton,  supra. 

on  tbe  groand  that  he  was  bound  by  the  contrary  decision  of  the  Court 

of  Appeal  in  Alton  v.  M&I'avish.  supra;  and  In  McDonald  v.  Elliott.  12 

oat.  »S;  22  C.  L.  J.  229;  but  see  Trimble  v.  Hill.  5  App.  Cas.  342.  and 

per  Osier,  J.A„  13  Ont.  App.  434;  and  per  Burton,  J. A.,  14  Ont.  App. 

256;  Jacob*  V.  Beaver,  17  O.  L.  R.  496. 

In  the  case  of  mortgages  made  on  or  after  Ist  July,  1894,  the 
period  will  be  10  years:  The  Statute  of  Limitationt  {R.  S.  O.  c  7.'i(. 
s.  49  (1.  A;). 

AlthouBh  no  more  than  six  years'  arrears  of  interest  accrued  prior 
to  action  can  be  recovered  in  an  action  for  foreclosure,  or  sale,  the 
rule  is  different  in  redemption  actions;  in  such  actions  If  the  mort- 
gagor is  personally  liable  on  a  covenant,  or  otherwise,  for  payment 
of  the  debt,  he  will  not  be  allowed  to  redeem  except  on  payment  of 
all  arrears  for  which  he  is  liable:  Dingle  v.  Coppen,  1899.  1  Ch.  726; 
79  L.  T.  693;  but  where  be  is  not  personally  liable  for  payment  of  the 
morti^ge  debt,  only  six  years'  arrears  are  recoverable:  McMickinff  v. 
Oibbona,  24  Ont.  App.  586. 

A&  against  land,  no  arrears  of  rent,  or  interest,  in  respect  of  any 
sum  of  money  charged  upon,  or  payahi^  out  of.  any  land,  or  rent,  or 
in  respect  of  any  legacy  charged  upo^  land,  can  be  recovered  but 
within  six  years  after  the  same  shall  have  respectively  become  due, 
or  next  after  any  acknowledgment  of  the  same,  in  w  iting,  has  been 
given  to  the  person  entitled  thereto  or  his  agent,  signed  by  the  person 
by  whom  the  same  was  payable,  or  bis  agent:  R.  S.  O.  c.  75,  s.  18;  but 
a  bond  given  by  third  parties  as  security  for  a  mortgage  debt  was 
held  not  to  be  barred  under  R.  S.  O.  c.  75,  s.  18:  see  Re  Power*.  30  Ch. 
D.  291;  53  L.  T.  647.  But  where  any  prior  mortgagee,  or  other  incum- 
brancer, has  been  in  possession  of  any  land,  or  in  receipt  of  the  profits 
thereof,  within  one  year  next  before  an  action  is  brought  by  any 
person  entitled  to  a  subsequent  mortgage,  or  other  Incumbrance,  on 
tbe  same  land,  the  person  entitled  to  the  subsequent  mortgage,  or 
ineumbrance.  may  recover  In  such  action  the  arrears  of  Interest  which 
have  become  due  during  the  whole  time  that  such  prior  mortgagee,  or 
incumbrancer,  was  In  possession,  or  receipt,  as  aforesaid,  although 
auch  time  may  have  exceeded  the  time  of  six  years :  see  R.  S.  O.  c.  "t'l, 
s.  19. 

An  acknowledgment  by  one  of  two  executors  against  the  will  of 
tbe  other,  is  not  sufflcient  In  England  to  bind  the  land:  see  .latburi/ 
V.  Aithury.  1898.  2  Ch.  Ill;  but  see  The  Devolution  of  Estates  Act  (R. 
S.  0.  c.  119),  8.  3. 

Where  a  testator  charges  his  debts  on  his  lands,  such  debts  are 
recoverable  thereout  within  ten  years  from  the  testator's  death,  and 
not  merely  that  part  payable  out  of  the  land  on  a  due  administration 
or  the  realty  and  personalty:  Re  Raggi,  Brass  v.  Young,  108  L.  T.  917. 

PayniAtttB. — Where  a  covenant  for  payment  of  a  debt  is  given  by  p»ynieQtB. 
&  principal  and  surety,  payments  by  the  principal  on  account  of  the  g^*tute*of  "* 
debt,  which  will  prevent  the  Statute  of  Limitations  from  running  In  Limiutfou. 
bis  favour,  will  also  prevent  the  Statute  from  running  in  favour  of 
the  surety,  though  he  be  no  party  to  the  payments:  In  re  Friaby.  43 
Oh,  D.  106;  but  see  Poxfon  v.  Smith.  18  Ont.  178. 
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■oil  «o.  And  pajrinents  made  by  a  vendor  ot  the  equity  or  rcdcmm™  i. 

punuance  ot  an  agreement  with  hla  vendee,  will  prevent  the  Stu. 
from  running  In  favour  of  the  vendee,  though  he  he  no  party  loT 
payments:   Trutt  d  Loan  Co.  v.  S(efeB.on,  20  Ont,  App   cc-  anj 
Dibb  v.  Walker.  1893,  2  Ch.  429;  68  L.  T.  610. 

Where  a  payment  Is  made  by  cheque,  the  date  on  which  tie  cheai, 
is  delivered  Is  the  date  of  the  payment,  and  not  the  date  the  cheoMt 
.-ashed,  notwithstanding  It  be  poet  dated,  and,  by  arrangemcm  ««• 
presented  tor  some  days  after  Its  delivery:  Jturitro  v  KirJ.»rii.„ 
1908,  2  K.  B.  384;  99  L.  T.  486.  '  "'"'"'"'" 

P.rintMliip  PartnersWp  Aeeonnts.— In   Englanil   it  has   lieen  held    ibat  itf 

wh"n°b:rr,d    ^"""^  °'  limitations  cannot  be  set  up  as  a  bar  to  an  acUon  tor «, 

hj  ststuti  ot  account,  so  long  as  a  partnership  continues:  Bcljeman  v   Bclicm.u 

l.lml,.tlon..      1895,  2  Ch.  474;  73  L.  T.  2;   The  Pongola.  73  L.  T.  512;  hut  In  CsnU. 

It  has  been  held  by  the  Supreme  Court  that  the  statute  may  be  set  m 

as  between  partners,  or  at  all  events  that  long  delay  may  be  evldsm, 

ot  acquiescence:  Too(»e  v,  KUtreiie.  24  B.  C.  R.  287.    Where  the  tan 

nershlp  has  eiplred,  or  been   dissolved,  more  than  six  years  brtor. 

action,  the  Statute  of  Limitations  may  be  pleaded  as  a  bar  to  Hi 

taking  of  partnership  accounts:   'Soyfi  v,  Cravoley,  10  Ch.  D.  31;  and 

see  Storm  v.  Cumberland,  18  Or.  245;   Carroll  v.  Eceles,  17  Gr.' 5;'9; 

this  latter  decision,  however,  would  seem  to  be  qualified  by  WrigJit  \ 

Morgan,  infra,  but  see  Rule  143. 

Where  a  Master  Is  directed  to  take  an  account,  he  should  alloi 
whatever  Interest  Is  proper  to  be  allowed  up  to  the  date  ot  his  repjr 
as.  on  the  hearing  on  further  directions.  Interest  will  not  be  alloisi 
on  the  amount  found  due  anterior  to  the  date  of  the  report:  PJiUipi 
V.  Homtray,  44  Ch.  D.  694;  39  W.  R.  96;  62  L.  T.  897. 

Where  the  Statute  ot  Limitations  Is  Intended  to  be  relied  on  ii  a 
bar  to  the  whole  claim,  it  should  be  specially  pleaded:  Rule  143;  bui 
It  would  seem  that  It  may  be  set  up  In  the  Master's  oBce  as  a  bar  to 
part  of  the  claim,  without  having  been  pleaded:  Wright  v,  itorjon,  ! 
Ont,  App.  613;  Cattanach  v.  Urguhart,  6  P.  R.  28;  where  no  clalB 
tor  Interest  Is  made  by  the  pleadings,  and  there  Is  no  covenant,  sii 
years'  arrears  only  are  recoverable :  Wiley  v.  Ledyari,  10  P.  R  I!2; 
20  C.  L.  J.  142. 

Wilful  Hagleot  and  Dafavlt. — Under  the  present  English  prac- 
tice, the  accounts  cannot  be  taken  on  the  footing  ot  wllfnl  defanU 
without  a  special  direction  in  the  judgment,  or  order,  ot  reference; 
and  where  wilful  default  Is  not  pleaded,  no  order  can  be  made  on  the 
footing  ot  wilful  default,  either  at  the  trial,  or  at  any  subaequeni 
time;  but  where  wilful  default  has  been  alleged  and  a  case  made  lor 
It  in  the  pleadings,  an  account  may  be  directed  on  the  tooting  of  »ii- 
ful  default,  either  at  the  hearing  or  trial  of  the  action,  or  at  any 
subsequent  stage:  Re  Symont,  Luke  v.  Tonkin,  47  L.  T.  684;  Bartrr 
V.  Mackrrll.  12  Ch.  D.  .'134;  41  L.  T.  23.  201.  where  allaaviti  raising! 
case  of  fraud,  were  treated  as  pleadings;  and  see  Job  v.  Jot.  6  Cb.  D 
562;  Mayer  v.  Murray.  8  Ch.  D.  424;  Re  Boioen.  Bennett  v.  Boicea.t' 
L.  T.  114;  20  Ch.  D.  .i38;  Re  Barclay.  1899.  1  Ch.  674;  but  see  «' 
Wrlghtton,  Wrtghlaon  v.  Cooke.  1908,  1  Ch.  789. 

In  Ontario  no  statement  in  the  pleadings  is  necessary.  In  order  to 
authoriie  the  Master  to  take  accounts  in  any  proper  case,  on  tbr 
footing  of  wilful  default :  see  siipra.  p.  929.  Mortgagees  In  poflsefsioo 
were  always  liable,  as  ot  course,  to  account  on  the  footing  ot  »lllnl 
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neglect  and  default,  and  the  effect  of  Rule  410,  la  to  place  truataea,  Rai*  410. 
executors,  and  others,  liable  for  wilful  default,  upon  the  aame  footing 
Id  this  respect  as  mortKagees  in  pofiBesalon.  Clause  (&)  of  Rule  410, 
al^lies  In  terms  only  to  accounts  of  realty,  but  It  has  been  held  that 
under  clause  (£r),  the  Master  may  Inquire  as  to  wilful  neglect  and 
default,  in  all  cases  referred  to  him  without  any  special  direction  so 
to  do:  Carpenter  v.  Wood,  10  Gr.  354.  Wherever  wilful  neglect  and 
default  is  charged  against  an  accounting  party,  the  Master  Is  to 
determine  whether  or  not  he  Is  liable  to  account  on  that  footing,  and, 
if  so,  the  amount  that  la  due;  he  should  not  report  the  facts  as 
"special  circumstances":  Walmtley  v.  Bull,  3  Chy.  Ch.  344;  and  In 
his  report  he  should  distinguish  between  sums  actually  received,  and 
tbofte  charged  by  reason  of  wilful  default,  in  order  to  enable  the  Court 
to  deal  with  the  question  of  costs:  JToodie  v.  Le»lie,  12  Or.  537. 

EMevtovB  «&d  Tntsteefc  —  The  Master  mny  make  the  inquiry, 
though  no  case  of  wilful  neglect  or  default  Is  averred  In  the  plead- 
ings, or  proved  at  the  trial:  Carpenter  v.  Wood,  10  Or.  354,  and  see 

sujM-o,  p.  909.  Formerly  it  was  thought  that  the  inquiry  could  not  be 
made  under  the  common  administration  order  obtained  in  Chambers : 
Harrison  v.  McOlathan,  7  Gr.  531;  except  when  obtained  by  the  per- 
sonal representative  himself:  Ledgerwood  v.  Ledoerujood,  lb.,  584; 
but  the  practice  Is  now  settled  that  the  inquiry  may  be  made  In  every 
case,  per  Boyd,  C.  Re  Allan,  Pocock  v.  Allan,  9  P.  R.  277;  Sullivan  v. 
Barty,  9  P.  R.  500. 

Executors  are  not  liable  for  loss  of  interest  arising  from  their 
delay  in  taking  out  probate;  the  remedy  of  any  person  Ufceiy  to  suffer 
loss  from  any  such  delay  Is  to  cite  the  executor  In  the  Surrogate 
Court:  lie  Btevena,  1897.  1  Ch.  422;  76  L.  T.  18M.  1  Ch.  162;  77  L. 
T.  508. 

An  executor  improperly  delaying  to  sell  lands  which,  by  the  will 
are  saleable  for  the  payment  of  debts,  In  order  to  benefit  himself.  Is 
liable  to  account  for  rents  and  profits:  Emea  v.  Ernes,  11  Or.  325;  and 
executors,  without  authority,  intermeddling  with,  and  assuming  the 
management  of,  the  realty,  are  liable  to  account  as  if  duly  empowered 
to  act  as  trustees:  Chiiholm  v.  Barnard,  10  Or.  479;  but  In  auch  a  case 
they  are  not  entitled  to  any  compensation  for  so  doing:  Dagg  v.  Dagg, 
25  Or.  542;  see  now  The  Devolution  of  Estates  Act  (R.  S.  O.  c.  119), 
3ft.  3,  A. 

But  It  is  the  duty  of  the  Court  In  all  cases  where  executors,  or  i 
trustees,  are  concerned,  to  administer  equity  In  such  a  manner  that  * 
honest  and  respectable  men  shall  aot  be  deterred  from  accepting 
the  office,  and  if  there  Is  a  doubt,  where  men  have  acted  honestly 
and  l}on4  fide  in  discharge  of  their  duty,  although  they  have  made 
mistaites.  the  doubt  should  be  determined  in  favour  of  the  executor  or 
trustee:  Re  Owens,  47  L.  T.  61:  In  re  SpHght,  22  Ch.  D.  727;  48  L.  T. 
279;  9  App.  Caa.  1;  50  U  T.  330;  but  this  does  not  apply  to  mistakes  In 
law:  National  Trustees  Co.  v.  General  Finance  Agency.  1903,  A,  C.  373; 
?2  U  T.  736.  But  It  must  be  remembered  that  In  England,  executors,  and 
trustees,  have  no  statutory  right  to  compensation  for  their  services  as 
they  have  In  Ontario:  see  The  Trustee  Act  (R.  S.  O.  c.  121),  s.  67. 

Where  a  penwn  becomes  beneUclally  entitled  to  a  ti  ust  fund,  whtdi. 
prior  to  his  Interest  vesting  in  poBsession,  he  has  actively  assented 
to  being  applied  otherwise  than  according  to  the  terms  of  the  trust. 
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BI7LE8  OF  OOITBT. 

Mlther  he  nor  hl>  r.prwentatlve«.  liave  ,ny  right  to  ,ue  to,  m,  breart 
ot  tru»t:  SwtHi  V.  Btnton,  37  Ch.  D.  J2»:  S8  L,.  T.  700. 

Where  >  tralator  eipressed  the  fullest  conBdence  in  one  „f  ,,,. 

"■mTk"'?."'  1°  "'•  ""•  ""'  *'""""'  "»  <"""  trustee,  "I 
guided  by  his  views  as  to  sale,  disposal,  and  reinvestmrat  o(  hu 
Ameriean  securitlM,  and  declared  tiat  his  trustees  should'  not  b 
respo'isible  (or  any  loss  occasioned  thereby,  it  was  held  that  th.  ™ 
'JZT^'  Tr  °?'  «■»*"''»<'  '"  '««»tees  for  loss  occaaioied  hyu  I 
authorized  investments  of  their  moneys,  made  »y  the  trustee-  bLi,, 

n  frn'.''  ^'  °^''n-  ,^'"'  "  "*""»  c^X'torsf  it  seem,  thVS 
not  be  discharged:  Doi/le  v.  BIo*e,  2  Sch.  *  L.  239. 

A  trustee  U  liable  for  not  taking  proper  steps  to  get  the  trii.t  f„„H 
into  his  hands:  Re  Roi,n.on.  BiUin,  ,.  Bro,,!l  38  Ch.  D  6  M  u 
T.   650:    but  see   Tudball  v.  Meilicott    69  L    T    17(1-    7i„~. 

t'j;:'r™'  ?'  t,*"  '.'''.  "•  '■  ""-"'or'^e^ecf  .o^L'iec't  ZuZ  t'. 
the  trust  estate:  Rt  Greenwood,  Oreermooi  v.  «r(»,  106  L.  T.  m. 

While  the  Court  win  not  require  from  executors,  and  trustees  any 

'ZTltZ'  ""■'  •  "■'"''"' """  "'"■'"'"'  """>»»  »■'  f"  ™i.."' 

ment  of  his  own  property,  vet  It  will  require  them  to  give  full  « 
Ptaatlon.  of  all  their  dealing,,  and  of  the  cause,  why  outstaln, 

X,  wiri/'s"  ""'""■';J">''  "-"«  account  for  the  one  oTft 
other,  will  be  chargeable  with  them:  c»i»»oIm  v.  Barnard.  10  Gr  4  1 

f^TJUTT  !i  7",?^'.'»'»-«.  »  '■•>■»'=«  •»  not  liable  for  l™".  arlLns 
through  the  default  of  agent,  to  whom  he  ma,  have  properly  o,° 

L  .J^r.;i  ^"'^■  ^  ••  '•  ">^  •«  «e  «'■*«'•,  26  Ch.  D.  238;  even  though 
the  trntee  I.  remunerated  for  hi,  servlcee:  Jot,on  v.  Palmer.  18  S. 

all„J.l;  ,  '  If'"""  °'  "  ='>-'-->'»'™  Wo  has  been  tins  /« 

allowed  to  convert  registered  bonds  into  bond,  payable  to  bearer  tor 

otZTt  °' """'"'"'■'«  «  "'«  "■"«>'.  "d  who  has  taken  aTvil.^ 

2  Ch  ,tn  nl  .t  ^-  '"'■  '°  ''■  ■^^  "'•  '">'""'<-^<'  >■•  fforrtTlw;. 
fraud  to  wM^h  k  ?"  '"°°'"'  "'  ""  """  ■""»""">  "^  "  "^o-"""*  'f 
-On.    i?«  ".''  ?"  '"'"''■  "■•  ««  «':ta(c»ie  're«o„  v.  Le.Iie. 

Occasion.?  h;  "i  '.*""■  '"'  "  ^-  ''■  "^^  >■"'  "o  '»  '»'  '^">»' 
occasioned  by  employing  improper  agents:  Fry  v.  Topaon,  28  Ch.  D. 

;«Lin  i„  ,■;  t  I"'  ''"«"8*°"5'  ""owing  the  money  of  the  estate  to 
remain  In  the  hand,  of  proper  agent,:  JfoOorfer  v.  JfcC»r<cr.  7  Om. 

f^^L  ,^  ■  ?"•  "*  '"  '°'""'  occasioned  by  neglecting  to  super 
via.  the  actions  of  agenU:  tow  v.  aemlcy.  18  S.  C.  R.  686;  but  not  (or 
monoys  misappropriated  by  a  ™..,ecutor:  He  Crowfer,  C.w»,t  t 
«*Mman,  10  Ont.  ni:  R,  JUcLalchie.  Pre.ton  v.  LeHie.  supra:  unles. 
he  has  know  ugly  allowed  them  to  remain  In  his  co-eiecutors  hands 
uninvested  without  making  any  effort  to  secure  the  fund  from  loss. 

Executors  have  a  fair  discretion  in  taking,  or  delaying,  legal  pro 
rewllngs  against  a  debtor:  and  a  delay  in  suing,  even  though  .-auslnB 
1  loss  of  the  debt,  is  not  necessarily  such  negligence  a.  subjecta  them 
'..  any  llal.lllty:  Re  Owem.  47  I..  T.  61.  In  the  ahMnce  ot  special 
circumstances,  an  executor  1,  only  liable  for  U,  own  individual  ^^ 
ceiptj.  and  not  for  those  of  hi,  co-executors:  He  Croirtn.  lupn: 
but  he  is  liable  for  the  reeelpts  of  any  agent  lolntly  employed  by 
nimselt  and  hi.  co-executor:  Harritm  v.  Pofleraon   11  Or  105 
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Tbere  U  no  fixed  rule  at  to  the  relative  proportiona  which  loana  Bol*  «ie. 
made  hy  truateee  ought  to  bear  to  the  value  of  the  property.    Ai  a  to,,,,,, 
general  rule  more  than  two-thlrd»  the  value  should  not  h«  advanced;  ln»..imeDH. 
but  a  trufttee  who.  In  the  honeet  exercise  of  his  discretion.  lenda  a 
little  more  than  two-thlrde,  Is  not  liable  In  the  event  of  the  security 
provlnn  Insulllclent:  Be  Otdfrev.  23  Ch.  D.  483;  48  L.  T.  853;  and 
■ee  Re  Peanon,  51  L.  T.  692.    In  the  case  of  loans  on  the  security  of 
business  premises,  one-halt  Is,  In  Bnsland,  considered  the  limit:  see 
Palmer  v.  Emerson,  1911.  1  Ch.  758;  104  I,.  T.  -j.-.T. 

Where  trust  funds  are  lost  through  improper  Investments,  the 
trustees  are  all  equally  liable,  and  as  a  general  rule  one  trustee  who 
has  merely  passively  assented  to  the  breach  of  trust  has  no  right  to 
be  IndemnlBed  by  his  co-trustee  whi  has  acted  honestly  In  making  an 
improper  Investment:  BaMn  v.  Hughei,  31  Ch.  D.  390;  64  L.  T.  188; 
Bacon  V.  Camphauten,  68  L.  T.  851;  hut  see  Be  Partington,  57  L.  T.  654. 
Depositing  money  In  a  hank  at  interest  may  be  a  breach  of  trust; 
see  Perpetual  Stecutort  v.  Siran,  1898,  A.  C.  763. 

As  to  the  amount  with  which  a  trustee  Is  chargeable,  where  the 
trust  fund  Is  lost  through  Investment  In  proper,  but  InsnlBcient.  securl- 
tles;  see  The  Trustee  Ac(  (R.  S.  0.  c  121),  sa  31,  32. 

Where  a  trustee  who  la  also  a  beneflciarr  has  consented  to  an 
Improper  investment,  he  cannot  call  upon  his  co-trustee  to  bear  any 
portion  of  the  loss  which  he,  as  a  beneBclary,  thereby  sustains:  Ohil- 
linitmrth  V.  Chambers,  73  L.  T.  2«8;  and  see  The  Trustee  Act,  s.  36. 

To  accept  a  valuation  made  on  behaU  of  the  borrower  is  improper: 
Walcolt  V.  Lyons,  54  L.  T.  786;  and  see  Re  Somerset,  Somerief  v. 
routett,  68  L.  T.  613;  69  L.  T.  744;  42  \V.  R.  143  (where  the  solicitors 
for  the  mortgagees  acted  also  for  the  mortgagor) ;  as  Is  also  neglecting 
to  obtain  a  formal  valuation:  Re  OHve,  34  Ch.  D.  70;  66  L.  T.  83; 
Re  Sluart  1897,  2  Ch.  583;  and  see  Re  Parttngton,  supra,  where 
trustees  were  held  liable  for  neglecting  to  give  proper  Instructiona 
to  the  valuators;  and  see  Learoyd  v.  Whiteley,  12  App.  Gas.  727;  58 
L.  T.  93. 

Trustees  Investing  trust  money  on  InsulBclent  security  in  breach  of 
trust  are  not  entitled  to  an  option  of  taking  the  security;  and  the 
order  for  realising  the  security  need  not  conUln  any  such  option: 
Re  Solmon.  42  Ch.  D.  361;  62  L.  T.  270,  although,  of  course,  if  they 
pay  up  what  Is  due  to  the  trust  they  are  entitled  to  the  benellt  of 
the  securities  unrealized:  see  also  Heod  v.  (JouM,  1898,  2  Ch.  260; 
78  L.  T.  739. 

Where  a  sale  by  a  trustee  to  himself  Is  set  aside  as  a  breach  of 
trust,  he  Is  liable  to  account  for  rents  and  prollts  received  by  him. 
but  Is  not  chargeable  wl  h  Interest  thereon:  attlatone  J  H.  M.  Co.  v. 
Edey,  1900,  1  Ch.  167. 

Executors  cannot  be  charged  with  losses  arising  from  their  having 
carried  out  the  express  directions  of  their  tesUtor:  Be  flurjt,  63  L. 
T  665;  and  where  they  have  so  carried  on  a  business  of  the  deceased 
pursuant  to  the  directions  In  his  will,  or  even  without  such  direc- 
tions, but  with  the  consent  of  his  creditors,  they  are  entitled  to  in- 
demnity from  the  estate  against  any  loss,  and  creditors,  whose  clalma 
have  been  thus  contracted,  are  entitled  to  sUnd  In  the  executors' 
place  against  the  testator's  estate:  Dome  v.  Uorton.  1891,  App.  Ctts.  ISO; 
6»  L  T  809;  He  Brooke,  71  L.  T.  398 :  but  they  are  not.  without  express 
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BULBB  OF  COURT. 

authorlijr,  juitlfied  In  embarking  more  capital  In  lunh  h.«.i« 
V.  Smitk  la  Gr.  Hi;  nor  «o  ih«y  entmeTto  indUn,^  Xrtl^"^ 
tlnue  the  teatatofs  i>ualQea«  without  any  direcUon  in  m       m  '  """ 
do:   ft.  0*rry,  aor«6v  v.  0*ie,..  UO  "  T    6^6     ?rI%  '  T"  *'  '^ 
p.  M3.  overruled).  '        ''™o*t.  «pru 

The  rule  In  Clayton'i  Ca»e.   1  Mer.   572.  applies  aa  hPfu<..«  . 
rc*(«if  ffttc  (ruKenf.  wher«  money  haa  been  Mid  i«t«  1  *°  ''" 

account  of  the  trustee:  aee  i..  ar«  "^.'""C'^*^;;;  ^,'1'%^^} 

lfortM.es.--A  mortgagee  in  possession  Is  bound  to  i,.rn„n, 
or  coiir«    for  what  he  ha»,  or  but  for  his  wilful  SefauitZh'  "' 
ought  to  have  received:  Chaplin  v.  Y^ng,  33  Beav  330    p«,^''  °' 

V.  Bouvvrie.  7  D.  M.  A  O.  134;   guorrel  v.  fl'ci/ord   1  Mad   2?^ «^ 

r;iy7rorc^  r.\ra  ttt^r^ri^^^^^^    - 

been  obtained,  and  that  he  ^f^^^  nji^c^ed  f  ob^^'  ,7^'  '''' 

Pion.  1  Moll.  238;  Huohet  v.  Wi«tom,   12  Vea.  4fl2  '  ^    ?  ^      '  *^'"" 
don.  10  W.  R.  287;  c7ck,  v.  Gray  Toik  77  '         ^"  '"  ^^"'' 

hlJ?nT.h.T„'''f'*'°  "?"  !"«"»««'»■>  at  »  reut  agreed  on  bet.een 

the  Kn^a'^d  ^„r^fi,'''*^°',.T'="'  "'"■  »  ■"""«««  '■>  Possession,  th.. 
indeMedneaa  for  goods  purchased  from  the  mortgagee  It  waa  held  thai 
profluX„M'bT?rfr;  "'"'  '"  '"""  "  '--^rha't' t^re      'a. 

pa^t?8  ^?„  ,h^^h  ,"'""°*  '"'^'™""  """""»  «"  '"°'-.  «■"'  »»'  1" 
vM^H  L  I  .\  .^.'  ■'"'  °"^  "«"'  "■»"«'>  fr™  "I-  so  doing,  pro. 
vided  he  acted  Iion<  fide:  Wilson  v.  rayJor,  4  o.  W  N.  :5S,  I37e 

a  .r!l!T.J  ""'f'^"  ■"""!''•  o--  IMIrectly,  becomes  the  purchaser  at 
a  sale  made  by  himself  nnder  a  power  of  sale  In  his  morlgag.,  Ibe 
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sale  iniy  be  nt  uld«,  and  ha  may  be  required  to  account  ai  a  mort-  «uM  410 
l!l(ee  la  poMeailon:    Farrar  v.  Farrart  LImlteil,  40  Ch.  D    395-    60 
I*  T.  121;  Martltutm  T.  CloKct.  21  Ch.  D.  867;  46  h   T.  882-  aoiton 
V.  Dmni.  1W«,  2  Ch.  647;  M  L.  T.  »2. 

A  tonil  /ide  sale  by  a  mortgagee  under  a  |)ower  to  one  of  several  Siuxoon. 
mortgagors,  without  notifying  the  others  of  the  Intended  sale    can-  of  ■«▼«»! 
not  be  impaulwd  by  Ue  latter:  Kmntty  v.  De  Tmgtri,  1M7,  A.  c.  '"°"'*«°" 
180;  76  L.  T.  427;  and  a  bontt  fide  sale  10  his  own  solicitor  was  upheld- 
.V»(t  V.  Cofton.  18S»,  1  Ch.  873;  1900,  1  Ch.  29:  80  L,  T.  353;  81  L.  T. 
530;  and  see  Kaiterhof  Hotel  Co.  v.  /iiher,  23  O.  L.  R.  481-  '5  o   L 
K.  194. 

Where  a  sale  of  part  ot  the  land  has  heen  made  under  a  power  of  Co.u  of  ■>i,. 
sale  in  the  mortgage,  the  expenses  of  sale  are  to  be  dedqcted  from  the 
gross  proceeds  of  sale,  and  the  balance  only  Is  to  be  brought  into  the 
account;  and,  without  special  direction,  the  mortgagor  Is  not  entitled 
to  have  a  rest  made  in  the  account  of  rents  and  proflta  at  the  dat«  of 
each  eale:  Almworth  v.  Wilding,  1905.  1  Ch.  435;  92  L.  T.  679. 

A  mortgagee  who  concurs  in  a  sale  by  a  mortgagor,  and  permits  Application 
the  surplus  df  the  purchase  money  to  be  paid  to  the  mortgagor,  to  the  "'  porchas« 
prejudice  ot  the  subsequent  incumbrancers.  Is  liable  therefor  to  the  """*''■ 
latter:  Wett  London  Commeraial  Bank  v.  iieliance  Permanent  Build- 
In;  Sodety,  29  Ch.  O.  954;  S3  L.  T.  442. 

A  puisne  mortgagee  who  has  cut  timber  on  mortgaged  property  is  Tlmbrr. 
liable  to  account  to  the  prior  mortgagee  for  the  proceeds,  where  the 
mortgaged  land  proves  an  insuOcient  security:  UcLeod  v.  Aveii    16 
Ont.  365. 

VeadoT  and  PaTohasar.— After  the  time  died  for  completion  of 
the  contract,  the  vendor  Is  liable  for  rents  and,  proflts,  but  usually 
only  for  those  actually  received:  Howell  v.  Bowell,  2  My.  «  Cr.  486, 
unless  he  allows  the  rent  to  fall  in  arrear,  when  he  will  be  held 
accountable  for  the  arrears:  Aclond  v.  Oaitford,  2  Mad.  28;  Wilson 
V,  Clapham.  I  J.  A  W.  36;  formerly  a  special  case  must  have  been 
made  at  the  hearing  to  entitle  a  pvchaser  to  have  the  account  taken 
on  the  footing  of  wilful  default:  ahenein  v  ^hakapear,  5  D.  M  A 
0.  517,  5J2;  PhilUpt  V.  Sylveater,  L.  R.  8  Chy.  173.-  But  this  is  no 
longer  necessary  In  Ontario:  see  siipro,  p.  909.  Where  no  time  was 
named  in  the  contract  for  delivery  of  possession,  the  purchaser  was 
keld  entitled  to  the  rents  from  the  date  of  the  dontrut:  Brady  v. 
Ktenan,  6  P.  R.  262;  and  see  Drndtev  v.  Beraiy.  I  Chy.  Ch.  3«4.  as  to 
the  liability  of  a  vendor  in  poesesaion. 

No  more  than  six  years'  arrears  of  interest  on  purchase  money  can 
be  recovered  from  a  purchaser  as  a  charge  on  the  land,  whether  he 
has  been  In  possession  or  not:  Airey  v.  Jfitchcll.  21  Or.  512;  Ounn  v. 
Truit  &  L.  Co.,  before  Boyd.  C,  19th  January,  1882;  but  In  some 
cases  where  more  than  six  years'  arrears  were  recoverable  agair-k  the 
estate  of  a  deceased  person,  the  excess  beyond  six  years  was  allowed 
to  avoid  circuity  of  action:  Carroll  v.  72o&ertson,  15  Gr.  173;  Taylor 
V.  Hargrove,  19  Gr.  271;  Boweren  v.  Bradtum,  22  Or.  96;  Weouer 
r.  Vanduaen,  27  Or.  481. 

Principal  and  Agent.— A  bailiff  at  t:ommon  Law  was  liable  to  ao-  Ballltr 
count  for  what  he  might  have  made  of  the  lands,  but  for  bis  wilful  de-  •'.*'''•  'or 
fault:  Scton,  779;  Wheeler  v.  Honie,  Wllles.  208;  Co.  Ut.,  172  o;  and  3".'".'°'' 
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an  went  actlDl  und«r  >  power  of  Mtomiy  la  llablr  lo  to  tcma, 
thoush  tiM  powar  ba  Mectlva:  Bnitium  v.  Manly,  7  Qr.  its  g„, 
a  aolloltor  who  paid  off  a  mortcan  (or  a  client,  and  entcrnl  Imo  thr 
receipt  of  rente,  waa  held  not  to  be  liable  on  tbe  footlni  ol  wllfm 
default,  hla  poaeeaalon  being  tbat  of  bla  client :  IVanl  v  carilar  i 
R.  1  Eg.  29. 

ronama  aat  Uabla  to  Aaaamat  far  WlUmI  Detaalti— 
Partmen  In  poaaaaalon  of  partnerablp  properly  are  nor  llnM,  ,„ 
account  on  tbe  footlnc  of  wilful  default:  DavUlMn  v.  Thtrkell  3  Gr 
330.  at  p.  S48:  Howt  v.  Wood,  2  J.  ft  W.  5(6:  but  one  partner  miy 
bave  a  demand  agalnat  anotber  for  compenaatlon  for  negllKence  or 
fraud:  Bury  v.  Allen.  1  Coll.  58>;  Doupe  v.  Stciciirl.  13  Or.  1137. 

T««»«ta  Im  Oaauiom  wbo  have  received  more  than  iheir  iliir. 
tbouib  liable  to  account  for  tbe  excesa:  LoHmrr  v.  torlmrr.  5  Mid 
3<3:  Tamer  v.  Morgan.  8  Vei.  145,  are  not  antwerable  for  wHtm 
defkult:  Whreler  v.  Home.  Wilier,  208. 

Temamta  for  Life.— A  tenant  for  life  may  rut  down  timber  In  a, 
proper  course  of  buabandry.  In  order  to  bring  the  proper  proportion 
of  land  Into  cultivation,  and  perbapa  deatro;  luch  timber,  but  b, 
cannot  cut  down  timber,  even  for  tbat  purpose,  and  sell  It  for  hi. 
own  benellt;  Dro«:e  v.  Wigte.  22  C.  P.  341;  Saunicrt  r.  armUt.  : 
Ont  603;  but  he  may  sell  It,  In  order  to  buy  with  the  proceeds  mot. 
suitable  timber  for  making  necessary  repairs  to  buildings  on  ih- 
premlsea:  IHzoa  v.  Heaml]/.  »  O.  L.  R.  6. 

He  la  not  liable  for  permissive  waste:  Pallerion  v.  Centnl  Cmait 
Loan  Co..  29  Ont.  134;  nor  for  repairs:  In  re  Frrmoii.  1898.  1  Ch 
28;  and  a  legatee  for  life  of  leasehold  premises  is  not  liable  os  lb' 
covenants  in  the  lease:  Re  TomHnton.  189S.  1  Ch.  232. 

Pnrekaaar  for  Talaa  evicted  by  a  person  having  a  better  title. ,: 
which  be  is  fixed  with  constructive  notice.  Is  not  liable  to  accoun: 
on  the  footing  of  wilful  default:  Howell  v.  Hoaen.  2  My.  t  Cr.  471. 

'ensms  wk«  have  obtalwed  PMaaasiom  by  rrand,  are  not  Illlilf 

to  acconnt  on  the  footing  of  wilful  default:  Mvrrny  v.  PaJirrr.  .'  Sell 
ft  L.  474;  Trevelyan  v.  Charter.  9  Beav.  140;  4  L.  3.  N.  S.  !09;  11  I". 
ft  r.  74. 

0«empa*iom  Xamt. — A  person  llaj>le  to  acconnt  for  rents  and 
profits  may,  generally.  If  he  has  been  himsed'  in  actual  occnpatioD  a'. 
the  property  In  question,  be  charged  with  a  fair  rent  for  the  time  it 
baa  so  occupied — which  account  of  rent  Is  liable  to  be  taken  witli 
rests,  wherever  rests  would  he  charged  if  rents  and  profits  had  Wn 
received:  but  see  Sinulone  i  H.  M.  Co.  v.  Edey.  1900.  1  Ch.  167. 

VeBdors,— A  vendor  who  continues  in  occuTMition  after  the  tin"' 
fixed  *or  completion  may  be  charged  with  an  occupation  rent:  Li-0'^ 
V.  MetropoHtan  Ry.  Co..  L.  R.  5  Chy.  716;  D»rt-  ».  Hmgrnve.  M  Vc 
505:  but  not  in  cases  where  the  purchaser  could,  and  ought  to  Iiav^ 
taken  posaesalon:  Dakin  v.  Cope,  2  Russ.  170;  nor  where— the  pur- 
chaser making  default  In  payment — the  vendor  continues  to  carry  on 
his  business:  Leggott  v.  afetropoltfan  Ry.  Co.,  supra. 

PnrelMaara. — Where  a  conveyance  is  set  aside,  an  or-cupatfon  rtn' 
may  be  charged  against  a  purchaser  who  has  been   in  occupation 
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BlMmer  y.  «;<l(le,  L.  R,  It  Bq.  427;  yetnm  v.  Ctarttm.  2  H>.  163;  Bate  410. 
but  ira  Parkiiuon  v.  Banbury,  L.  R.  2  H.  L.  1. 

lUHcMIMa.— A  lnort|«iM  may  b«  (barged  with  ■■  owupailsn  rmt,  Moriofrr. 
If  It  be  proved  that  he  hat  actually  occupied  the  mortgaged  premiaea:  "•blllii' or. 
rraloct  V,  Robev,  15  81m.  266.     Any  agreement  aa  to  the  amonnt  of  «e>p.ii<in 
the  rent  made  between   mortgagor   and  mortgagee,   though  binding  '*"*' 
between  them,  la  not  binding  on  othera  Interetted  in  the  equity  of 
redemption  who  are  not  partlea  to  It:  Court  v.  Bolloitd.  29  Or.  19; 
nren  V.  Arrott.  LI.  *  O.  temp.  Sogd.  (46.    And  where  rent  la  paid 
In  adranee  to  a  prior  mortgagee,  and  applied,  with   the  consent  of 
tbe  mortgagor.  In  discharge  of  other  liabilities  than  the  mortgage 
debt,  a  subsequent  asalgnee  of  the  equity  of  redemption  Is  entitled  to 
b&ve  all  rents  accruing  subsequent  to  the  assignment  applied  In  re- 
duction of  the  prior  mortgage,  notwithstanding  the  payment   and 
application  In  adrance:   Oitmour  v.  Roe.  21  Or.   284.     A  mortgagee 
who  continues  In  occupation  after  payment  In  full,  la  chargeable  with 
Interest  on  the  occupation  rent,  with  rests:    Wilion  v.  Metmlte.  1 
Ruts.  5S7;   Oliorrcl  v.  Seekford,  1  Mad.  269;   Lloyd  v,  .^oncs,  12  Sim. 
t»l;  .4j»liJ0r(»  T.  Lord.  S6  Ch.  D.  646;  68  L.  T.  18. 

A  mortgagee  In  occupation  Is  entitled  to  set  off,  against  the  occupa-  Msr  itt  oil 
tion  rent,  with  which  he  la  charged,  the  arreara  of  Interest,  so  far  as  *^»*" 
iber  were  recoveraile  against  the  land  at  the  time  the  rent  accrued;  ""'"""' 
i.e..  tor  six  years  prior  to  its  accruing:  Walton  v.  Bernard.  2  Or. 
:58;  Barrltoo  v,  /ones,  10  Or.  99.    A  prior  mortgagee  Is  not  bound  to 
account  to  a  subsequent  mortgagee  on  the  footing  of  a  mortgagee  In 
posbesalon,  merely  becauae  there  la  an  attornment  clause  In  the  prior 
mortgage,  If  he  has  sot  actually  taken  possession:   TTettem  District 
Bank,  UnUttd  v.  Turner,  47  L.  T.  433;  Stanley  v.  Orundy,  22  Ch.  D. 
t;8;  48  L.  T.  IOC. 

Teaaata  In  ComaaoM, — A  tenant  In  common  who  has  been  In  ex-  Tensnti  la 
rluslve  occupation,  cannot  be  charged  with  an  occupation  rent.  If  he  common. 
bss  not  ousted  his  co-tenant:   Bice  v.  Oeorge,  20  Or.  221;  Re  Krfc-  il"i;", 
pcfrick,  Kxrkpatrick  v.  Bteventon.  10  P.  R.  4:   except  where  his  eo-  occupulon 
tenant  Is  an  Infant;  Courcier  v.  Courcier.  26  Or.  307.    But  he  cannot  ""'" 
recover  for  substantial  repairs,  and  Improvements:    Rice  v.  Oporgr. 
jspm;   nor  even  for  Incumbrances  paid  off  by  him,  unless  he  also 
submits  to  account  for  an  occupation  rent:  Tea»dale  v.  Sanderson,  3;i 
Beav.  634;  Rtvet  v.  DesoiirdI,  12  C.  L.  1.  203.     But  a  tenant  In  com- 
mon who  has  been  In  exclusive  occupation,  and  haa  ousted  his  co- 
tenant,  Is  liable  to  account  for  an  occupation  rent:  Paacoe  v.  Swan. 
37  Beav.  508. 

■sirs.— Prior  to  T^e  Devolution  of  Eatatea  Act  (R.  S.  O.  r.  119).  Heirsi- 
an  heir-at-law  was  liable  to  account  to  a  dowress  for  an  occupation  Isw. 
rent ;  Bam/ord  v.  Bamjori.  5  Ha.  203. 

Devisee. — Under  the  law  aa  It  stood  previous  to  The  Devolution  of  DevUee. 
>'itatet  Act.  devisees  in  possession  of  land  devised,  charged  with  a 
legacy,  were  not  bound  to  account  for  bacfc  rents,   when  the  lacj 
proved  InaulBclent  to  satisfy  the  legacy:  OnrtUt  v.  Allen,  37  Ch.  D.  48; 
Sf  Omer.  82  t.  T.  583. 

Tmatees,  express  or  constructive.  In  occupation  of  the  trust  pro-  Trniteei. 
wrty.  are  liable  to  account  to  their  eeatuU  que  truttent  for  an  occupa- 
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■•!•  <>•.        tloa  ml:  irill  V.  am,  3  h.  L.  C.  lUi  Lanumt  1.  j:rfiiioiii  ;  or  '■> 
/tmnitrniail  V,  WUnx,  3S  C.  L.  J.  tU. 

IHHrt«  sf  Tltl*.— No  owupuiloD  rant  alioiild  b«  i  barmt  waiM , 
ptrtoB  who  hu  bMo  In  oceupcUoD  under  •  mlauke  or  tiiij,  u  ^ 
•peot  «(  Ihe  Increuwl  iriluo  Ihoreor  •rlilni  from  Improvrmenti  miil<^ 
bj  bim,  which  >ra  not  illowtd  to  him;  Mcaregor  v.  JftUrcwr  ; 
Ont.  m;;  JiH'i.le  v.  Lixbov,  10  P.  R.  171.  Wh«re  occapulon  mi 
U  chanad  In  reapact  of  property  which  haa  been  Improved  b;  Ui> 
occupant,  accordinc  to  the  value  *a  Increaaed  ky  the  impronoHiti 
Intereat  ibould  he  allowed  on  the  outlay  for  the  ImproniMnii 
MuMlo  V.  htiultay,  U  Ont.  MO. 

X»pv*TeHest«i — 

Peraoaa  la  Peaeaados  of  X^aada  wader  Told  Deede,  niaklDi  \i,\- 
Ing  Improvemenu,  by  which  the  value  of  the  eatate  hu  been  enbancil 
may,  within  certain  llmlta.  be  allowed  for  auch  Improvemenu:  ;wiii 
!"  V.  South  Eattern  Railway  Co..  2  8m.  •  O.  at  p.  73;  Quorrtl  t.  Bed 
lord.  14  Vea,  at  p.  179:  and  whether  In,  aa  actual,  or  comtrucUn. 
truateea:  WUimmton  v.  Seeber,  3  Y.  *  C.  B».  171:  Camlor  v.  Lm 
1  Y.  *  C.  Ex.  427;  Brtdie  v.  Broicn.  2  Y.  *  C.  C.  C.  191;  Snli  i 
aouKoii.  7  Or.  39;  or  aa  aollcttora:  Roblfiton  r.  Ridley,  t  Hid.  2;  oi 
agenti:  TreiielKm  v.  WhUe,  1  Beev.  S88;  or  aa  mortgafem  bellnlii 
themeelvee  absolutely  entitled:  JTmeom  ».  Olorltaon.  2  Hi.  176;  s.  f 
4  Ha.  97;  or  B<  a  60*1  lite  pnrehiaer  under  the  Told  deed:  .uli(o«  i 
/nnd.  2«  Or.  42;  C»llrc*iT  v.  Balet,  42  V.  C.  Q.  B.  4««:  P,stry  v  Woo* 
14  Or  47;  Oummcrwn  v.  Banling.  18  Or.  51«;  and  the  claim  for  lucb 
Improvementfl  may  be  actively  enforced,  and  allowed,  whether  th? 
party  claiming  them  be  plnlntllT  or  defendant:  /». .■  bnl  sre  Itr  flnuill. 
Karry  v.  Bmeni.  11  Or.  at  p.  256;  and  even  thoogh  the  party  cUlmlii 
adversely  be  an  Infant :  Brrlj  v.  flouKoii.  jupro :  and  «e»  Bti-hn  v.  JI'IK 
18  Or.  497;  Wood  v.  Hood,  16  Or.  471. 

But  when  posseaalon  had  been  taken  In  pursuance  of  an  immoral 
agreement  wblch  waa  void.  It  waa  held  that  there  could  be  no  liei 
for  Improvement!:  Ifoon  v.  Clarke,  30  C.  P.  417. 

PankMer.— A  purchuer  tailing  to  complete  hie  purrhaie  It  noi 
entitled  to  be  allowed  for  ImprovemenM:  Re  Yaoilie,  1  Cby.  Cb.  !:. 

Teaaata  la  Ooataea  are  entitled  to  rontrlbullon  from  Ihclr  ra 
tenants  for  the  cost  of  repairs  made  to  prevent  the  property  from 
going  to  ruin;  Co.  Lit..  200  b.,  Pltzherbert,  N.  B..  127;  but  nol  for 
ordinary  repairs:  Leigh  v.  Olckeson.  12  (J.  B.  D.  194;  50  L.  T.  151; 
Re  Jones.  Farrington  v.  Forrester.  1893.  2  Cb.  461;  Curry  v.  Cum 
25  Ont.  App.  at  p.  277;  unless  they  submit  to  be  charged  with  rents 
and  profits:  lb. 

The  right  of  a  tenant  In  common  In  partition  proceedings  to  bf 
paid  for  improvements  Is  restricted  to  such  as  are  made  by  bim  ifter 
the  tenancy  has  commenced  In  fact:  Lasby  v.  Crcicson.  21  Onf.  255. 

Where  laud  held  in  common  Is  sold  under  a  paramount  mortgage. 
money  expended  by  one  of  the  tenants  In  common  In  permanent  lin- 
provements  will  be  allowed  to  him  In  distributing  the  surplus:  If' 
Cook's  Mortgagf,  74  L.  T.  632. 

Taaaata  tm  Ufa  are  not  entitled  to  charge  for  repairs  as  tS'il'"! 
the  Inheritance,  however  substantial  or  lasting;   Lewln.  9th  ed..  6it 
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Re  Bmith,  i  Ont.  618;  $ea  vUle.  Vonway  t.  /'trnfon.  40  Cb.  D.  fill;  BmM  4i«. 
nor  ftre  tbejr  chariekble  with  repairs:  /»  re  kreman,  1888.  1  Ch.  18: 
nor  ll«bl«  to  tccount  for  permlMlve  wut«:  Paltrrcon  v.  Central  Can- 
ada Loan  Co.,  l^  Ont.  134;  and  lee  p.  13,  tupra. 

TaBaaU  at  Will.— Improvcmenti  mad*  by  a  ti-nant  tit  win  rannot  Tamnts 
be  allowed;  Fo»ter  v.  Emmeraon,  S  Or.  135;  but  Improvementa  made  ■^Jj";^ 
oa  wild  land  by  a  ion,  to  whom  bis  father  had  promised  to  five  It  by  m«ni>  Uj 
way  of  advancement,  wtalcb  be  failed  to  do,  were  allowed  as  sfalnst 
the  co-heirs  of  the  father:  £NeAfi  v.  Biehn,  18  Or.  497:  Bovey  v.  tfergu- 
ton,  see  18  Or.  498;  but  see  Foater  v.  Bmnenon.  npn. 

TraateML — Substantial  and  lasting  Improvements,  and  repjilrs,  madn  Tmitvra 
by  a  trustee  on  the  trust  property,  are  usually  allowed  to  him:  Bevi»  "'b."""" 
V.  Bonlton,  7  Or.  39;  Mill  v.  Hitl.  3  H.  U  C.  828;  Smith  v.  Bonnialrel, 
13  Qt.  at  p.  SB;  Ex  parte  Hugket.  6  Ves.  824;  Ex  parte  Jame$.  8  Ves. 
nt:  Campbell  v.  Walker,  5  Ves.  682;  Dnvcy  v.  Durant.  1  De  o.  4  J. 
53S;  Kintr  v.  Anderaon.  x  Ir.  R.  Kq.  626,  636.  I.  pairs  are  allowed,  even 
In  the  case  of  actual  fraud:  Bnuffh  v.  Price.  1  O.  WUs.,  820;  and  In 
one  case  Improvementa  also:  Oliver  v.  Court,  8  Price,  172;  but  see 
contra,  Kenney  v.  Browne.  3  Rldg.  518;  fitratton  v.  Murphy,  1  Ir.  R. 
Eq.  361. 

K«ealvers,~A  receiver  has  been  allowed  for  Improvements  made.  it«c«iTari. 
wltbout  the  previous  sanction  of  the  Court:  Timi^cat  v.  Or4.  2  Mer.  55. 

Comailttee  of  LnaAtle. — A  committee  has  been  allowed  for  im-  Coramittcr. 
provements  made,  without  previous  sanction:  Rv  Shaw,  15  Qr.  618;  /.'<; 
rAurcAUI,  3  Jur.  719. 

Vsrsomal  lUpresentatlTe. — An  anauthorlzed  expenditure  by  nn  r«rso&sl 
fxeculrix  In  Improving  the  realty,  wan  allowed,  so  far  as  the  value  of  JJ'P^"'"'"" 
the  estate  has  been  enhanced,  and  those  Interested  had  benefited  by  It ; 
Morl^y  V.  Matthetca,  14  Or.  661.  But  where  an  administratrix  bad 
occupltMl  and  Improved  the  realty,  in  a  suit  by  her  for  admlnlatmtlou. 
such  Improvements  were  disallowed  as  against  Infant  heirs;  but  she 
was  not  charged  with  any  increase  of  rental  In  consequence  of  such 
Improvements:  Re  Braxill,  Barry  v.  BraxiU,  11  Or.  253. 


I 


V*Hcac**.^The  ordinary  rule  Is,  that  n  mortgagee  will  not  be 
alloned  for  Improvements  further  than  Is  proper  to  kf>ep  the  premises 
In  neoeaaary  repair.  But  If  buildings  art^  Incomplete,  or  ruinous.  h4> 
may  complete,  or  pull  them  down,  and  rebuild,  and  the  rebuilding, 
or  repairing,  may  be  done  In  an  improved  manner,  and  more  aub- 
staatlally  than  before,  so  that  the  work  be  done  providently,  snd  that 
no  new,  or  expensive,  buildings  be  erected  fo^r  purposes  different  from 
those  for  which  the  former  buildings  were  used;  for  the  profterty 
when  restored  ought  to  be  of  the  same  nature  aa  when  the  mortgagee 
received  It:  Fisher,  Mortg.,  5th  ed.,  s.  1781.  And  while  the  mort- 
gagee In  possession  is  not  allowed  to  charge  tor  lasting  Improvements 
which  are  not  requisite  for  the  purpose  of  keeping  the  property  In 
necessary  repair,  he  is  not,  on  the  other  band,  chargeable  with  the 
increased  rents  and  profits  whl-  a  are  directly  traceable  to  such  Im- 
provements made  by  blm:  see  Jones  on  Morteaites.  S-  1137. 

Mortgagees  In  posseaalon  are  entitled  to  be  allowed  for  necessary 
repairs,  as  just  allowances.    Under  Rule  410.  no  si>ecial  direction  In 
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ROLIS  or  COtlRT. 

Ih.'  Judgment  i,  aocntuj  u>  «n>Mi-  lh«  Mwier.  In  ■  pm,r  ru.   ■ 
■Itow  lulMnDtlal  Inprnemonti.  i   '  '-u   t„ 

A  morliixtc  In  poiirwlon  cannot  chirce  the  morljiaied  Drown. 
with  Improvement!  th.t  an  not  neceiurr  for  It.  preMrvalta. 
UarrUon  v.  ^o>i«,  10  Or.  »;  unUu  liltli  lb.  coBM.t  of  the  puu!. 
entitled  to  tka  equity  of  redtmpllon:  Klrtt  v.  Kirtif  6  Or  ',- 
And  improvemenu  made  aven  with  the  morliafor'a  aanetion  mutt  U 
ba  auch  u  to  Improve  him  out  of  hia  propartj .  Saadoa  v.  «oo~,  i 
B..V  246;  riaher,  Morll.  ,.  i:»3.  But  .  Bort,a,ee  I.  „„t  bou^', 
»lTe  the  mortiMor  noUce  before  making  gnr  reaaon  J,|,  pfrnunni 
Improvement:  gktpHcrd  v.  Jonei,  47  L.  T.  «04;  21  Ch.  D.  m. 

^r*^m*—n.~A  mere  wrongdoer,  entering  without  colour  ot  rlalji 
la  not  uauallr  allowed  for  Improvemenu  made  br  him-  Tamuin  . 
Seil  10  or,  Vi;  g,.«  v.  Hunter.  14  Or.  37.;  nor  peraon^TnTS., 
with  actual  notice  of  a  paramount  titit:  Wiioming  ».  Bell  ]4  Or  5«4' 
Bmilh  V.  OiluOH,  26  C.  P.  248;  iTIIhor*  v.  Workman,  t  Or.  26r,:  Or„,,m 
V.  t'orfer,  before  Boyd.  C.  Ind  Sept.,  1U4. 

But  It  would  leem  that  mere  legal  fraud  will  not  deprive  a  part,  ol 
the  right  to  Improvementa:  McLaren  v.  /■nuer,  17  Or.  at  p  Be»-  aid 
aee  .Ve««l,  v.  NepUl..  6  Or  121,  139;  and  the  owner  at.ndlni  ii  .nl 
not  objecting,  may  preclude  hinuelf  from  getting  back  hli  eiutc- 
except  on  the  terms  of  paying  for  Improvementa:  Davii  v  ^Sauter  l 
Or.  134;  JfcflrMc  v.  JfcJVell,  27  0.  L.  R.  46.1. 

I-pr.T...>«a  ..4.  ula,  Mlatok.  .1  MU..-La.tlng  Improve- 
menta made  under  a  Dond  ;I<fe  mlatake  of  title  may  now  be  allowed 
and  the  p,r.on  making  them  and  hla  aaalgna  are  entitled  to  a  Hen  on 
the  Und  therefor:  The  Vonveymcin,  and  haxc  o/  Properly  .del  (B.  8, 
0.  c.  109).  g.  37;  J-oKcelf  v.  B«r«i«I,  27  Or.  446;  JlcOrfjor  v  tc 
•^r'QOT  lb.,  470:  UcOarthy  v.  Ar»»c*te,  29  C.  P.  62»;  Corrtc*  v.  <»ilA. 

10  P.  a  173;  19  c.  U  J.  IM;  Plumb  v,  aielnlwr.  2  Ont.  «»;  or  ttir 

property  may  be  veated  In  the  peraon  making  the  Improvement  oo 

payment  therefor,  where  It  la  In  the  nature  of  a  Irining  encroactmeol 

on  adjoining  land:  Ward  v.  Sondrrloa.  48  C.  L.  J.  231.    But  Improve 

ment.  made  with  actual  knowledge  of  the  paramount  title  will  not  b* 

allowed  under  that  Act:  Wyonlni,  v.  Sell,  24  Or.  6<4;  8»i(t*  v.  8IHo.. 

i-i  0.  P.  248:   The  CoaimluiaiifTa  of  Q.  Y.  Park  v.  Obit,  22  Ont.  App. 

l;  and  see  Kllborx  v.  Workman.  »  Or.  225.    Improvements  made  after 

action  commenced  cannot  be  allowed:   0'Oro<Uf  v.  McVafrat.  2  Onl 

JOS;  ar(p»l  V.  Campbell.  63  L.  T.  428;  but  Improvements  made  after 

n   i^       *"  '*""'  "■»'"  »*«  allowed:  Corbctt  v.  Corbell.  12  0.  L 
R.  268. 

fthprovements  made  under  mistake  of  title  by  a  person  In  as 
mortgagee,  hut  believing  himself  to  be  absolute  owner,  are  nllcert 
more  liberally  than  Improvements  made  by  a  morttagee  knowing  tliat 
nc  IS  a  mortgagee:  Carroll  v.  RoliprUon,  15  Or.  173. 

Improvemenu  made  by  a  purchaser  from  a  mortgagor  under  thr 
erroneous  belief  that  the  mortgage  had  been  discharged,  cannot  br 
•  lalmed  ns  agulnst  the  mortgagee:  Bealy  v    «l.oir.  14  n,„.  Atip   600 

A  husband  la  not  entitled  to  be  paid  by  hla  wife  for  Improvemenu 
made  by  him  on  her  lands  while  In  his  occupation:  nil  v.  nil.  1! 
Ont.  13:5. 
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A  nwrtgagM  of  a  perton  mftklDg  IftttlDg  ImiiroveDienu  under  mU- 
ukt  of  tltl*  It  an  "  u*lcn,"  ud  u  lucb  entitled  to  the  extent  of  hU 
mortgnce,  to  the  benefit  of  the  Hen  for  luch  Improvementi :  McKiibon 
I.  mlUmm;  24  Ost.  App.  122. 

Where  a  mortgagee  la  charged  with  renu.  or  Improved  reate, 
arlelng  from  hU  Improvementi.  he  ihould  either  be  allowed  for  iuch 
ImprovemeBta:  Conttabts  v.  au€9t,  6  Or.  610;  fafltrrion  v.  Dart,  24  O. 
L.  R.  64M;  or  he  ihould  not  be  charged  with  th«  rent,  or  Improved  rent, 
uialng  therefrom:  McOrtgor  v,  McUrtgor,  6  Ont.  S17:  19  C.  L.  J.  78; 
UMit  V.  Llwlea*.  10  P.  R.  173;  Briaht  v.  CoMPhcll,  53  L.  T.  421;  and 
lee  Carry  v.  Curry,  17  P.  R.  37B ;  15  Ont.  App.  2«7. 

A  perion  who  had  bond  lliie  purrhaaed  under  a  power  of  aa! 
mortgage.   ootwUh-tandlna   the  tale   wan   held   Invalid,   wtii   .      vil 
Improremenu  made  bjr  him  aa  tar  aa  ther  enhanced  the  rain     ' '      ' 
property,  and  waa  not  reatrlcted  to  auch  Improvementa  a.       ... 
gagee  In  poeaeaalon  would  have  been  entitled  to  make,  k.    "nr,  hur. 
■elf  to  be  a  mortgagee:    Carroll  v.  ifobt'rfaon,  15  Or.  >Lnu   9'" 

McLaren  v.  *'nnn-.  17  Or.  5«7;  DB»e»  v.  Oaraat.  1  no  ,  ',  .1.  i34 
But  where  a  purchaaer  from  a  mortgagee,  who  had  obtaicjd  ..  'l.cr"c 
for  forecloaure,  which  waa  defective  owing  to  there  briii-  uutitui.ii  ".,' 
dalma,  which  were  not  forecloaed.  entered,  and  madi-  in^iiiovf:  n- di: 
having  ndtlce  of  the  outatandlng  title,  auch  Improvements  vk,i  itiv 
allowed  aa  agalnat  the  untorecloaed  partlea:  Kuaiell  v.  /(.i.dn. .<  :: 
Ont.  App.  <3(l  and  aee  KomaaM  v.  Henu,  32  Or.  461. 

Wkat  XMyaaeoaieBta  Allawod. — The  Maater  la  not  neceaba'ily 
bound  to  allow  the  actual  coat  of  Improvementa.  but  ahould  limit  the 
allowance  to  the  benefit  which  the  propertr  hat  derived  therefrom: 
Paul  V.  Johruon,  12  Or.  at  p.  479.  The  clearing  of  land  for  farming 
purpoaea  la  a  permanent  Improvement  under  The  Dower  Act  (R.  S. 
0.  c.  70),  a  2»  (6);  iloblnel  v.  PicJkerlnp.  44  U.  C.  Q.  B.  337. 

After  action  commenced,  the  only  Improvementa  which  can  ordin- 
arily be  allowed,  are  iuob  aa  are  made  to  aave  the  premlaea  from 
deterioration:  Uouii  v.  CaehUm,  20  Or.  518;  and  aee  o'Orodn  v.  Jft- 
Cajmy.  2  Ol>t  309 

Trualeea  with  power  to  Inveal  In  the  purchate  of  real  ettale.  may 
he  allowed  for  erecting  a  new  building  where  an  Increated  Income 
can  be  obtained  thereby :  Re  Henderioa.  28  Or.  46. 

A  rector  cannot  make  a  leaae  with  a  covenant  to  pay  for  Improve- 
menta. which  will  be  binding  on  hit  aucceeaor:  Kirlcfatrick  v.  Lyaler. 
13  Or.  323;  16  Or.  17;  uuleaa  there  be  aome  atatutory  provlalon  cm- 
powering  him  ao  to  do. 

Where  a  mortgagor  releaaed  hla  equity  of  redemption,  and  two 
montha  atterwarda  the  mortgagee  agreed  to  reconvey.  upon  being 
repaid  principal  and  Intereat,  and  all  coate  of  Improvementa  made  by 
bim.  on  a  bill  to  redeem,  the  mortgagee  waa  held  entitled  to  recover 
lor  all  permanent  Improvementa,  although  the  eaUte  might  not  have 
been  Increaaed  In  value  to  an  amount  equal  to  the  lum  expended: 
Srolkerton  v.  Het/ierinnlon.  23  Or.  187. 

Coete.  aad  ether  Eapeaaeai— 

■ortgacoea.— A  mortgagee  la  entitled  to  charge  agaluat  Ihf  estate  Coiu  .nd 
the  cost!  of  defending  the  title   to   the  mortgaged   eetate,   for   the  „^„„i,i, 
benefll  of  all  partlea  Intcreated  In  the  equity  of  redemption;  and  alao  brmoti- 
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BULES  OF  COVBT. 

Ih<^  cMt.  of  proceeding,  taken  to  perfect  His  security  c»  thn  ™ . 
of  an  equitable  mortgagee  of  Investigating  the  title  for  Vh. 
of  preparing  a  legal  mortgage,  and  th'e  c«..  of  preparing  ^.^cb'S 
mortgage  are  recoverable:  yational  Provl  Barn,  v.  Oa™«  53/^' 
9o5|  i,4  L.  T.  m:  31  Cb.  D.  682;  al.o  the  cost.  .(  an  actloa  bro^I 
agmlnat  a  aurety  of  the  mortgagor:  sacK,  v.  x.ltby  88  L  T  S 
also,  costs  of  a  suit  to  redeem,  brought  by  a  anbseauent  InrLh™ 
and  disml««d:  lfc««»o.  v.  A.der«,«,  17  O^  .T  18  Or  « 'T, 
not  the  coat,  of  defending  his  own  title  to  the  mortgage  onles.  Ih.:^ 
nterested  In  the  equity  of  redemption  had  concnrr  "ta.  °°  '^i,  .'^ 
the  litigation:  Porter  v.  Wo(W«,  John.  138;  nor  yet  the  c<.^7t 
unsuccessful  litigation  undertaken  by  him  without  the  cone"  en«  „ 
the  mortgagor:  Well.  v.  The  Tru,t  ana  Loan  Co.,  9  Out  170 

per^T:  recr^-trm'ortr  t^  iT^'^^TJX.^^Z 

p«r^£^.'?7?^.t^r^firs.rsf£J 

taken  by  his  partner,  tile  latter  might  recover  the  pro^Sn"  Zl 

Mc  1894.  1  Ch  218;  but  a  solicitor  mortgagee  could  not  recover  oroUt 
costs  against  the  mortgagor  because  ho  al«,  «,ted  as  soSr  tor  hi 

1893.  ich.  129;  67  L.  T.  650;  and  It  wa,  held  that  a  «,Hcltor  mortgage, 
who  was  a  trustee,  was  not  entitled  to  proAt  costs  of  suit.  brougM  by 

-7  Cb.  D.  544;  51  L.  T.  622,  and  a  covenant  to  pay  ,  roBt  costs  to  . 
.01  cltor  mortgagee  was  void  In  equity  as  an  atte.-i„[  0  ZX  r  fh 
of  redempllon:  see  Eyre  v.  Wynn-Mackemie.  supro. 

But  now  under  7'»«  SoHcflors  .4c«  (R.  8.  O    c    159)    ss   SS   es  > 

n'esr'rneVv"!,!'"'  '"  '""'"  -"•"  "»^'  '- »»  P--ilngs'"l,' 
of  a  ™^;„  '^  blm  connected  with  the  making,  execution,  or  collection 
of  a  mortgage  made  to  him  as  trustee,  alone,  or  Jointly  with  others. 

r„rl^i„'^''  '^*',*'  ^^  ^  ■'•  "*■  "  "'  ""W  ""  Cotton.  L..T..  that  In  . 
mo^i?er.'"°Jl  "'l'  ""'"P's™--  ""■St  pay  all  the  cost,  of  tb, 
mortgagee.  Including  those  payable  by  the  latter  to  his  solicitor.' 

r.c.TJf„r?l;'"'*°  J""  "'°  "*  °"°*'"'  "■»  «P™«"  of  sales,  and  of 
m  r^ "     ."  "J"'""''  """"^y:  r"'sl>".  Mortg,  6th  ed.,  sec.  1785,  .nd 

he  default  of  the  mortgagee:  ^'orrcr  v.  Lacv.  Jl  Ch.  D.  42;  50  L.  T. 
.h.',„.."  !I°'  """'"'  '°  '  commission  on  a  sale  In  addition  to 

n  ,aV^  ""'  ""■"*"  *"  ■"'  '"""'"ed  for  it:  Eyre  v.  H,.»»M.  2  Ch. 
D.  148;  Brood  v.  Setfe.  9  Jnr.  N.  S.  886. 

Where  a  mortgagee  had  made  a  sale  of  part  of  the  land,  but  befort 
it  was  completely  carried  out  found  another  purchaser  at  a  better 
price  a  payment  to  the  assignee  of  the  rights  of  the  first  purcha.fr, 
to  obtain  a  release  from  him.  was  allowed  In  the  mortgage  arcouni: 
f.oirj  V.  Toronto  Oeiirrnl  rrualu  Corp.,  g  o.  L.  R.  525. 

A  mortgagee  oT  a  shlj)  Is  also  entitled  (o  the  expenses  .it  lakins  and 
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Where  the  mortgage  so  provides,  a  mortgagee  may  recover  a  com-  Bnto  no. 
mission  for  renewing  notes  held  as  collateral  to  the  mortgage,  but  not 
unless  the  notes  are  actually  renewed,  even  though  the  mortgagor  has 
had  all  the  time  he  would  have  had,  had  they  been  renewed:  Buck- 
Mil  V.  VlcJtcry.  64  L.  T.  701;  also  bonuses  and  commissions  agreed 
to  at  the  time  ol  the  advance,  where  the  security  is  ot  a  speculative 
character:  Gardiner  v.  itunro,  28  Ont.  375. 

He  Is  not  entitled  to  charge  lor  personal  trouble  In  collecting  rents :  cnnoi 
Bonilhon  V.  Hockmore,  1  yern.  316;  Langalaffe  v.  Fenwick,  10  Ves  'ii"ii'i«' 
105;  Ooifrey  v.  Watson.  3  Atk.  518;  LeitA  v.  Irvine,  1  M.  »  K.  277;  f™!?™ 
not  even  If  he  has  stipulated  for  It  with  the  mortgagor:  French  v  butmsj' 
Boron,  J  Alk.  120;  Barrett  v.  Hartley.  L.  R.  2  Eq.  789;  Chamiers  v.  I",*S' ' 
UoldKin,  9  Ves.  271.     But  the  mortgagee  Is  entitled  to  an  allowance  collMtlnj 
lor  an  agent,  or  bailiff,  collecting  rents  where  the  property  Is  of  such  """■ 
a  character  that  a  prudent  owner,  whose  time  was  of  value,  would 
appoint  an  agent:  Pnion  Bank  v.  Ingram,  16  Ch.  D.  53.    But  In  the  case 
of  services  rendered  by  solicitor  mortgagees:  see  supra,  p.  952. 

lasuraaoe.— Sums  paid  for  Insurance  by  a  mortgagee  cannot.  In  the  inauranc*, 
absence  ot   a  special   contract,    be   charged   against   the    mortgaged  »'">'"'■ 
estate:  BeliamK  v.  Brickenien.  2  J.  «  H.  137;  Broo*  v.  Stone,  13  W.  '°'"*"'- 
U.  401;  DoMon  V.  Land,  8  Ha.  216;  Husjell  v.  Botertton,  1  Chy.  Ch. 
72;  6  U.  C.  L.  J.  143;  but  see  Scholefleld  v.  Lockwood,  11  W.  R.  555. 
But  In  the  case  of  a  trustee,  such  payments  may  be  allowed,  without 
any  express  stipulation  to  that  effect  In  the  instrument  creating  the 
trust:  Heron  v.  Moffatt,  22  Gr.  370. 

Where  a  subsequent  account  Is  directed  to  be  taken,  sums  properly 
paid  for  insurance  since  the  last  account,  may  be  allowed  under  the 
head  ot  lust  allowances,  without  any  express  direction:  Bethune  v 
Valaitt,  3  Or.  648. 

Prior  Inesmbraaees.— A  mortgagee  paying  oft  prior  Incumbrances,  Prior  Inram- 
is  entitled  to  recover  the  amount  paid,  and  interest  on  the  principal,  brwicei. 
at  the  rate  in  his  own  mortgage,  and  on  the  interest  and  costs,  at 
ihe  legal  rate:  McMaater  v.  Hector,  8  C.  L.  J.  284;  and  see  Teeter  v. 
St.  Jotin.  10  Gr.  85.  But  a  tenant  In  common  In  sole  possession  paying 
oft  Incumbrances,  is  not  entitled  to  be  allowed  therefor,  unless  he  sub- 
mits to  account  for  an  occupation  rent :  Rivet  v.  Deaourdl  12  C.  L.  J 

;o3. 

Trustees  aad  Personal  RepresentatlTas. — Trustees  are  entitled  to  TrusteM 
recover,  as  against  the  benflclaries,  the  expense  of  ballilfs.  surveyors,  •"'*'*'*"* 
and  accountants,  where  necessarily  employed,  and  also  the  necessary  ""'  "<," ' 
legal  expenses  of  carrying  the  trust  into  effect :  Wilkinson  v.  Wilkin-  f'KJ*"  °' 
io«.  2  S.  «  S.  237;   McNamara  v.  Jonea,  2  Dick.  587;   Henderson  v.  ''" 

Helper,  3  Mad.  275. 

The  costs  and  expenses  of  taking  care  of  a  speciGc  legacy  before 
such  legacy  is  assented  to.  are  payable  out  of  the  specific  legacy,  or  by 
the  specific  legatee:  Be  Pcarre,  CrutcMey  v.  Wells.  1909,  1  Ch.  819; 
100  L.  T.  699:  and  estate  duty  payable  In  respect  of  a  donatio  mortis 
muse  was  held  to  be  not  "  a  testamentary  expense  "  within  the  mean- 
of  a  r/111  providing  for  the  testamentary  expenses  of  the  testator's 
estate:  Be  Hudson.  Spencer  v.  T-iirner,  1911,  1  Ch.  206;  103  L.  T.  718. 

As  to  what  expenses  come  under  the  head  of  "  testamentary  ex- 
penses": see  Ite  ClemoK.  1900,  2  Ch.  182;  Be  Treasure,  1900.  2  Ch.  648. 
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Trustees  are  atbo  eDtltl*-!!  to  be  allowed  the  coBts  paid  to  the  reiw^ 
sentatlves  of  a  deceased  truatee  properly  incurred  by  the  latter  Iq 
reference  to  the  truit;  also  the  costs  incurred  by  them,  on  being 
appointed  to  the  trust,  of  examfnlnK  into  the  state  of  the  tr-.iMt  pro 
perty,  the  validity  of  the  power  under  which  they  were  appointed 
and  the  costs  paid  of  the  donee  of  the  power  in  making  the  appoint' 
ment :  Harvey  v.  Oliver.  r»7  I..  T.  23!*. 

So  also  a  trustee  la  entitled  to  have  his  costs  out  of  the  trust  Nttte 
even  though,  by  reasoti  of  subsequent  events,  tlie  trust  beromrs  Invalid 
in  re  HoMtn.  20  Q.  B.  D.  43. 

Where  trustees  were  authorised  by  a  will  to  carry  on  a  business, 
with  power  to  appoint  one  of  their  number  manager  thereof  at  a 
salary,  the  payment  to  a  trustee  ot  such  salary  was  disallowed  as 
against  credlttHV  of  the  testator's  estate.  It  being  insolvent:  /^  Halmtn. 
Salmen  v.  Bematein.  107  U  T.  108,  but  this  decision  turns  to  sonit. 
extent  on  the  ground  that  In  England  a  trustee  acts  gratuitously. 

Formerly  a  trustee  acting  as  solicitor  for  himself  in  an.v  action  was 
only  entitled  to  costs  and  exjienses  out  of  pocket,  properiy  Incurred 
JToore  V,  J^'rowd.  3  My.  A  Cr.  4".,  50;  ItoMn$on  v.  Pett,  2  W.  A,  T 
Lead.  Ca.  Eq.  214;  Re  CorscUis.  33  Ch.  D.  160;  34  Ch.  D.  675;  ':. 
L.  T.  167;  unless  there  was  a  special  power  to  charge  for  professional 
services:  Re  Sherwood,  3  Beav.  3^18;  Mnore  v.  Frowd.  supra:  /f. 
Wpche,  11  Beav.  209;  but  even  then,  no  charge  could  be  allowed  for 
doing  professionally,  anything  that  he  would  have  b^-en  bound  to  do 
himself,  if  not  a  solicitor:  Harbin  v.  Darby,  28  Beav.  325;  Re  Chapplt 
27  Ch.  D.  684;  51  L.  T.  748;  Re  Chalindcr.  1907.  1  Ch.  58;  96  L.  T,  \%. 
and  what  he  could  not  charge  for  professionally  himself,  he  could  no; 
recover  for,  if  done  by  a  partr.f  r  though  not  a  trustee:  VfiriatopheTt  v 
White.  10  Beav.  523;  CoUina  v.  Carey.  2  Beav.  128;  but  the  partntr 
might  recover  any  part  of  such  coats  to  which  he  was  mtltled  for  hi? 
own  benefit:  Clack  v.  Carlon,  7  Jur.  N.  8.  441;  9  W.  R.  568;  but  where 
a  solicitor  trustee  was  one  of  several  trustees,  and  acted  for  them,  he 
might  recover  profit  costs  against  the  trust  estate.  The  rule  on  thl? 
point  was  laid  down  In  Oradoek  v.  Piper.  1  Mcc.  A  G.  664;  17  Sim.  41, 
viz..  that  where  a  solicitor  (or  hia  firm)  appears  in  a  suit  on  behalf 
of  himself  and  a  co-trustee,  and  the  expense  has  not  thereby  been  in- 
creased, then  the  solicitor  (or  bis  firm,  as  the  case  may  be),  is  entitled 
to  the  usual  full  costs:  Sfe  Re  Doody.  1893,  1  Ch.  at  p.  138;  In  f 
Barber,  Burgcas  v.  Vimcome.  r:4  Ch.  D.  77;  55  L.  T.  S82;  Re  Thorpe. 
1891,  2  Ch.  360;  64  L.  T.  654;  but  this  rule  was  held  not  to  extend  to 
professional  services  rendered  by  a  solicitor  trustee  to  the  trust  estate 
out  of  Court;  Re  WilUama.  4  O.  L.  R.  501.  Though  the  rule  so  laid 
down  has  been  frequently  regretted,  and  Its  propriety  iiiiestinned.  and 
it  was  held  that  it  should  not  be  extended,  it  was  nevertheless  estab- 
lished :  Re  Corsellia.  34  Ch.  D.  675;  55  L.  T.  167 :  Re  Doody.  supra:  Rf 
Mimioo  Sewer  Pipe  Co..  26  Ont.  289;  see  also  Re  UeNab,  19  t'-  L.  T.  '*: 
and  Its  principle  applied  to  counsel  fees,  where  the  solicitor  trustee 
was  also  counsel  In  the  cane:  Straehan  v.  Ruttan.  l.'t  P.  R.  109;  l^t 
see  Lewln.  9th  ed..  300;  Manaon  v.  BailHe,  2  Macq.  80.  See  alao  He 
Roberta,  43  Ch.  D.  52.  and  a  collection  of  the  authorities  In  20  C.  L.  J. 
218.  The  profit  costs  of  professional  services  v.iilch  could  not  be  re- 
covered against  the  c.  q.  t.,  or  out  ot  the  trust  estate,  might  be  recover- 
able by  the  trustee  against  a  third  party;  Colonial  Trust  C".  v.  Cameroi. 
24  Gr.  548;  Meifjhen  v.  BueU.  25  Gr.  fi04;  Re  Donaldson.  27  Ch.  D.  544; 
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51  L.  T.  632;  but  BW  Re  Vorteltit,  Lawton  v.  Elwet,  33  Ch.  IX  160;  Ru1«  4i«. 
;I4  Ch.  D.  676;  66  L.  T.  167;  and  82  L.  T.  Jour.  ^80;  23  C.  1*  J.  146. 

It  must  be  remembered,  however,  that  the  EncHsh  caMs  on  this 
point  are  all  founded  on  the  prloclple  that  accordtnc  to  EDgliah  Law 
a  trustee  Is  not  to  be  allowed  to  make  any  profit  out  of  the  trust, 
and  Is  entitled  to  no  compensation  for  bib  services;  see  per  Lord 
Hatherley.  in  Clack  v.  C'arlon,  7  Jur.  N.  S.  441,  although  in  Meighen 
V.  Buell,  24  Or.  608,  Spragge,  C,  was  of  opinion  that  one  important 
consideration  in  disallowing  such  costs  Is  the  removal  of  the  tenipta- 
tioQ  to  unnecessary  litigation.  How  fai  the  Engliub  cases  on  the 
right  of  sollritor  trustees  to  costs  should  be  followed,  se^^ms  open  to 
some  question,  having  regard  to  the  difference  in  the  law  of  Ont.  as 
to  a  trustee's  right  to  compensation  for  bis  services:  see  Th*  I'rusUc 
Act  (R.  S.  O.  c.  lil>,  s.  «7:  Re  Leckie,  36  C.  L.  /.  136. 

The  rule  which  denied  a  professional  trustee  the  right  to  charge  R  so,  c.  i2i, 
for  professional  services,  rendered  to  the  trust  estate,  has  moreover  "  *''  **' 
now  been  materially  modified  by  The  Trustee  Act  (R.  S.  O.  c.  121).  a. 
67  (4),  whereby  it  is  provided  that;  "Where  a  barrister  or  solicitor  is 
trustee,  guardian,  or  personal  representative,  and  has  rendered  neces- 
sary professional  services  to  the  estate,  regard  may  be  had  in  making 
the  allowance  (i.e..  tho  allowance  of  compensation  for  services)  to  such 
circumstance,  and  the  allowance  shall  be  Increased  by  such  amount  as 
may  be  deemed  fair  and  reasonable  in  respect  of  such  services." 

Having  regard  to  the  provisions  of  The  Trmtee  Act  and  The  BoUci-  Solicitor 
tOTi  Act  above  referred  to,  it  would  seem  to  be  clear  that  the  former  '""""tsBKep* 
rules  prohibiting  solicitor   trustees,   or   mortgagees,    from   recovering 
profit  costs  from  their  r.  q.  t.  or  mortgagors  are.  in  effect,  abrogated. 
and  this  right  to  remuneration  being  now  recognized  by  statute,  the 
iiuantum  will  be,  the  ordinary  taxable  charges. 

Where  costs  bad  been  taxed  and  allowed  to  the  solicitors  of  an 
executor  in  an  administration  action,  it  was  held  that  the  Court  had 
no  Jurisdiction,  on  an  interlocutory  application  in  that  action,  to  com- 
pel the  executor  to  account  for,  and  refund,  a  share  of  the  jiroflt  oosts, 
to  which,  under  a  secret  arrangement  with  the  solicitors,  he  was  en- 
titled; but  that  a  new  action  would  have  to  be  brought  to  compel  him 
to  account  therefor:  Re  Thorpe,  1891.  2  Ch.  360;  64  L.  T.  554. 

Bven  though  a  wlii  empowers  a  trustee  to  charge  for  his  profes- 
sional services,  still,  in  the  absence  of  express  power  to  do  so,  trustees, 
or  executors,  cannot  settle  the  amount  payable  out  of  the  estate  for 
such  services  to  one  of  themselves,  so  as  to  olnd  the  cestui  que  trust 
and  preclude  him  from  the  right  to  have  such  costs  taxed  if  he  desires 
ft:  Re  Fish,  1893,  2  Ch.  413;  69  L.  T.  233. 

Where  an  executor  and  trustee  is  authorized  by  will  to  charge  the 
estate  for  bis  professional  services  as  solicitor,  that  right  l.s  in  the 
nature  of  a  legacy,  and  cannot  be  asserted  in  competition  with  credi- 
tors: Re  White,  1898,  1  Ch.  297;  2  Ch.  217;  77  L.  T.  793;  78  L.  T.  770; 
He  Salmen,  Salmen  v.  Bernstein,  supra,  p.  954;  sed  vide  The  Trustee 
ict  (R.  S.  O.  c.  121),  8.  67;  Harrison  v.  Patterson,  i:  Gr.  105,  113. 

A  retaining  fee  paid  by  trustees  to  their  solicitor  in  an  admlnlstra-  Retainiac 
tion  suit,  may  be  allowed  under  certain  circumstances:  see  Vhisholm  '*^,"*  .j 
v.  Barnard,  10  Gr.  479;  and  see  Hayes  v.  Hayes,  29  Gr.  90;  hut  they  are  by'tJume. 
not  entitled  to  any  allowance  for  gratuitous  services  o*  «.ii  agent:  ^o^t^re- 
Vhisholm  V.  Barnard,  10  Gr.  479.  .  coverRbio, 
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Coats  paid  by  an  i-xecutor.  administrator,  or  trustee,  to  his  soliciiur 
In  respect  of  butilneas  of  the  trust  ontate.  may  be  allowed  bul  rbe 
Master  should  examine  the  bill,  and  without  strictly  taxing  it  shoulj 
moderate  It,  by  deductloK  such  charges.  If  any,  as  are  Improper 
McCargar  v.  McKinnon.  17  Or.  525;  Hayn  v.  Hayes.  2fi  Gr.  90;  and 
where  thp  costs  have  been  paid  out  of  the  trust  estate,  and  bonA  f\it. 
received  by  the  solicllor  without  notice  of  any  breach  of  trust  on  hi- 
client's  part,  he  cannot  be  made  to  refund  the  costs  so  i.(civcd  to  th. 
estate,  even  though  It  should  turn  out  that  the  trustee  haw  dlstintitled 
himself  to  get  the  costs  out  of  the  estate:  Re  Blundvll.  lilunieu  \ 
Btumlcll  58  L.  T.  933;  and  see  Itriiiad'-n  v.  Williams  189i  :;  Ch  3S' 
71  L.  T.  77. 

A  personal  reprmentatlve  1«  not  liable  to  pay  costs  incurred  by  a 
beneficiary  in  reference  to  the  estate,  and  for  Its  protection,  bpfore  the 
grant  of  probate,  or  letter'!  of  administration ;  Itc  Wntson  l!t  Q  B  n 
234;  57  L.  T.  215. 

Trustees'  exr^nses  are  a  lien  upon  the  trust  estate,  a^d  have  prioriiy 
to  the  costs  of  suit:  Morison  v.  dforiaon.  7  D.  M.  &  G,  214;  :;  S.  4  G  564 
Gaunt  V.  Tavlor.  2  Ha.  413;  Hughes  v.  Rees,  10  P.  K.  :i01;  unltsa  tb^ 
payments  are  not  strictly  authorized,  and  the  estate  la  insufllcleni 
Kobison  V.  Killey.  30  Beav.  320;  or  they  have  misconducted  thetn.ielvt-' 
Rose  V.  Sharrod.  11  W.  R.  356. 

A  personal  representative  Is  entitled  to  be  recouped  out  of  ih^ 
estate  any  costs  be  may  be  put  to,  or  incur,  without  impropriety  or 
fraud.  In  connection  with  the  estate;  and  he  is  entitled  to  set-off. 
against  the  claims  of  next  of  kin,  or  other  beneficiaries,  costs  of  an 
unaucceasful  litigation,  which  they  have  been  ordered  to  pay  him 
Re  Jones,  1897,  2  Ch.  190;  76  L.  T.  454. 

Juat  AUowanoM.— Several  of  the  matters  which  may  bi^  allowed 
under  the  head  of  "  Just  allowances "  havt-  already  been  discussed  In 
the  preceding  notes  to  this  Rule. 

AUowaaoea  to  Ezeeutora.  and  Tr««teM.— fompensatloii  for  cat* 
pains,  and  trouble,  may  be  allowed  by  the  Master  to  trustees  under 
any  deed,  settlement,  or  will;  or  to  any  other  trustee,  however  ih'' 
trust  is  created;  and  to  executors,  and  administrators;  and  to  am 
guardian  appointed  by  any  Court;  or  to  any  testamentary  guardian: 
The  I'rustev  Act  (R.  S.  O.  c  121),  a.  67;  Re  Commissioners  of  Vobourg. 
22  Gr.  377;  Re  Toronto  Harbour  Commissioners,  28  Gr.  195.  The  .Vi 
is  retrospective:  Thompson  v.  Freeman,  15  Gr.  384;  McMillan  v.  ifcJ/ir 
Ian,  21  Gr.  360;  /Ammerman  v.  Wilcox.  35  C.  L.  J.  688.  The  Surrogate 
Judge  has  r.iso  power  to  allow  compensation  to  trustees  under  wills 
and  to  exFcutors.  and  administrators:  The  Trustee  Act.  s.  67  (3);  and 
he  may  now  allow  compensation  to  professional  trustees  for  service? 
rendered  by  them  to  the  tru.st  estate  as  barristers,  and  solicitors:  see 
lb.,  s.  67  (4).  But  where  an  action  Is  pf^ndlng  in  the  Suprpine  Coun 
for  the  administration  of  an  estate,  it  la  Improprr  for  the  Surrogai' 
Judge  to  Interfere  by  ordering  the  allowance  of  compensation  to  tti* 
t-xecutors,  or  trustees:  ^rLmnan  v.  Hi'mtrrl.  9  Gr.  279:  Vamfron  v, 
Bethune.  15  Br.  4S6.  And  the  Master  is  bound  to  exercise  his  own  dis- 
cretion as  to  the  compensation  to  be  allowed,  regardless  >'f  any  order  or 
a  Surrogate  Judge  made  under  such  clrrumstanc-w :  Binmu  \.  /*i(A''"' 
15  Gr.  233. 
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A  truitee  of  municipal  debentures  Issued  in  aid  of  a  railway,  who  Rni*  410. 
bolds  tbem  In  trust,  to  be  handed  to  the  company  In  a  certain  event. 
Ib  entitled  to  compensation,  and  has  a  Hen  on  the  debentures  there- 
for: He  Tilionimrgh.  L.  Erte  A  P.  Ry.  Co..  24  Ont.  App.  378. 

A  person  acquiring  lands  under  clrcumBtance&  which  constitute  him 
a  cinatructlve  trustee  thereof  for  another,  is  entitled  to  be  recouped 
hib  purcbase  money,  and  the  lasting  Improvements  mado  by  him  to 
the  amount  which  the  value  of  the  property  has  been  thereby  enhancbJ: 
ftoick'i/  V.  Oinnever,  1897.  2  Ch.  503;  77  L.  T.  a02. 

A  trustee  does  not  lose  his  right  to  compensation  where  part  of  the 
trust  fund  has  been  lost  under  circumstances  for  which  he  is  not 
responsible,  as,  for  instance,  where  the  loss  was  occasioned  by  the 
fraud  of  a  properly  selected  agent  to  whom  he  had  entrnated  It; 
Jobson  V.  Palmer,  1^9?-    1  Ch.  71 ;  67  L.  T.  797. 

No  fixed  rule  can  be  laid  down  as  to  the  amount  of  compensation 
proper  to  be  allowed,  as  It  must  necessarily  depend  on  the  clrcum- 
titances  of  each  uase:  see  Robinson  v.  Pett,  2  W.  A  X.  L.  C.  Eq.  214. 
I'sually  the  amount  i»  flxrd  by  a  percentage  on  the  amount  of  money 
passing  through  the  hands  of  the  trustee,  or  executor.  In  some  cases 
five  per  cent,  has  been  allowed:  Bald  v.  Thompaon.  17  Gr.  154: 
McLennan  v.  Reward,  !t  Gr.  178;  Vhitholm  v.  Barnard,  10  Gr.  479; 
lie  Batt.  Wright  v.  White,  9  P.  R.  447;  Re  Fleming,  11  P.  R.  272,  426; 
Archvr  \.  Severn,  13  Ont.  .'U6;  We  Mrlntyrv.  Mclntyrr  v,  Lonuon  H 
Western  Trust  Co.,  7  O-  L.  R.  ri4S.  But  this  may  In  some  case«  be  mort. 
and  In  some  leas,  than  an  adefjuate  compensation.  In  Torrance  v.  Che- 
wftt,  12  Gr.  407,  four  per  cent,  was  allowed;  and  in  M'Millan  v.  .ViMH 
hm.  21  Gr.  381,  two  and  a-half  per  cent,  was  allowed.  The  Master  may. 
instead  of  a  perrentage.  allow  a  lump  sum.  but  only  on  proper  evidence 
as  to  the  services  rendered:  Stinaon  v.  Stinaon,  8  P.  R.  560:  Deniaon 
V.  Df-nuion.  17  Gr.  306.  In  fixing  compensation,  It  has  been  suggested 
that  it  would  be  proper  to  adopt  a  sliding  scale,  similar  In  principle  to 
that  on  which  the  poundage  of  Sheriffs  Is  fixed;  see  observations  of 
Spragge.  V.C..  in  Thompaon  v.  Freeman,  15  Gr.  at  p.  387.  In  that  case. 
the  estate  amounted  to  nearly  1300,000,  and  fiye  per  cent,  on  the 
amounts  disbursed,  which  included  investments,  and  relnvestmerts. 
made  in  the  course  of  fifteen  years,  was  considered  excessive;  and  on 
appeal,  the  allowance  was  reduced  to  five  per  cent,  on  Investments  of 
sums  of  $600.  and  three  per  cent,  on  investm'^  Jta  over  that  amount. 

But  In  a  later  taee  It  was  considered  vicious  in  principle,  to  allow  aiIowm>o« 
any  commission  on  Investments,  or  reinvestrjents,  on  the  ground  that  *■'  pew?"'- 
it  offered  an  Inducement  to  trustees  to  be  constantly,  and  unnecessarily,  vt-stments 
calling  in  and  changing  the  iii»e3tments:  Re  BerKeiev's  Trusts.  8  P.  R.  and  rein- 
!i*3;  followed  In  Re  WiWnms.  4  O.  U  P.  501.     No  oommlssirn  should  be  hSp-'" 
allowed  for  merely  receiving  the  trust  estate  until  It  has  also  beer  iiroved 
duly  accounted  for:  76..  Re  MeJntyre.  Mclntyre  v.  London  if  Western 
Trust  Co..  7  O.  L.  U.  548. 

Where  trust  property  consisting  of  land  was  exchanged,  with  the 
coat^ent  of  the  cestui  ytie  trust,  for  stock  in  a  land  company,  from 
which  nothing  had  been  realized  by  way  of  Income,  and  both  land  and 
Slock  were  said  to  be  valueless,  a  percentage  on  the  nominal  value  of 
th^>  stofk  was  held  to  be  an  improper  way  of  fixing  the  trusreep' 
compensation,  and  a  lump  siim  to  cover  their  care  and  trouble  was 
flllowed  instead:  Re  Pnttir.  13  P.  R.  19. 
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A  Imry  given  to  a  pfnon  appolntml  «Mutor  li,  piimt  /adr  In 
tendwl  u  ■  campenaation.  and  It  til*  legatee  renounce,  be  li  not  „ 
titled  to  tk«  legacy:  Willlame  on  Bxecutorii  i»th  ed  )  1147.  j 
Appelton.  Barber  v.  Tehbut,  51  U  T.  90«;  and  the  tact  that  Idarta 
are  lett  to  other  axecutora  of  unequal  amount  Is  not  sufflclmt  i 
deitroy  the  presumption:   lb. 

Where  a  lagacr  l>  glran  to  eiecutori  or  truiieci  without  atn 
stipulation  that  It  U  to  ba  a  compenaatlon  for  their  trouble,  tht;  ari 
not  precluded  trom  claiming  a  turther  aum  under  the  statute  II  a, 
legacy  la  Inadequate:  Deniton  v.  Dtnl$on,  17  Or.  306;  UMdinm  , 
Denyttcn:  Uiddinah  v.  De  lilHerj,  12  App.  Cue.  107,  624  .".;  I  T  S\- 
He  J'isft,  1893,  2  Ch.  <13;  69  L.  T,  233;  Frechoni  v.  Vtindascu,'  i:,p  r 
264;  and  so  also  In  the  cise  ot  a  devise:  UcCtenaihuH  v.  Perktm. :.  0 
L.  R,  129;  but  where  it  ta  expressly  suted  to  he  In  lieu  of  comwid 
tlon.  It  would  seem  that  no  turther  compensation  can  he  allaifeil  unil,r 
ne  Trustee  Art  (R.  8.  O.  c.  1211,  s.  67;  WilHoms  v.  Ron,  9  Ont,  :,:;) 
21  C.  L.  J.  236;  KenneHu  v.  Pintle.  27  Or.  305.  Such  a  i?gacy  predu*^ 
any  presumption  that  tlle  executor  Is  entitled  beneHclally  to  the  unJl! 
posed  of  residue:  LoveKsi  r.  Clarke.  24  Or.  14;  bit>  see  Boi/»'  Hon.  > 
I,ewU.  4  Ont.  18.  Such  a  legacy.  In  the  enent  of  a  dellclency  of  m««s 
does  not  abate  with  other  legadee.  erea  tboogh  It  exceeds  wbat  *■ 
executor  would  he  entitle;!  to  under  the  statute:  Anrferson  v.  m«'rir 
15  Gr.  405;  and  such  legacies  bear  Interest  at  rAe  csplratlun  r  1 
year  trom  the  testator's  death:  Anderson  v.  Doufa  per  strong.  '  ■ 
on  appeal  from  report.  8th  and  14th  Dec..  ]870-  Imt  gee  Re  W  ■ 
1898.  1  Ch.  297;  2  Ch.  217:  77  L.  T.  703;  78  I,.  T.  770. 

Where  a  legacy  is  given  to  an  executor  for  compensation,  an'l  .■ 
followed  by  a  bequest  t^(  residue  to  him  qua  ^xei  utor  "  to  be  at  his 
discretion."  the  latter  gift  Is  tor  the  benefit  of  the  next  ot  kin:  » 
Howell.  I.igffinH  v.  Brirk'ngham.   1911.   2  Cb.   IT:: 

Where  the  executor  Is  also  a  residuary  legatee,  he  Is  entitled  tn 
commission  on  the  receipt,  but  not  on  the  payment,  of  the  share  of 
the  residue  to  which  he  la  beneHcIally  entitled:  Boini'  Home  r.  J,.ini 
19  C.  Ij.  J   139;  Re  Fleming.  11  p.  R.  272,  426. 

Where,  on  appeal  trom  the  Master,  the  Court  Increased  the  alloi 
ance  tor  compensation,  the  Court  of  Appeal  refused  10  Interfere 
iteilonald  \.  i)iiin<l<on,  6  Ont    App.  320. 

Where   the   amoimt   of  a    trustee's   compeos.itlon    is   fixed  by  :lie 
trust  deed,  the  Master  cannot  reduce  the  amount-    Hrion  v.  Ifofall 
7  P.  R.  428:  nor  can  he  Increase  It:  The  Trustee  .\<l  'R.  S.  0.  r.  121 
s.  67  (5). 

Executors  are  entitled  to  some  compensation  for  liMtoey.^  recc.v,v: 
by  them  pendente  lite,  but  not  so  much  as  In  other  cases:  /*'■  fftw^ 
iterner,  10  Ont.  521:   Thonipsm  v.  Fairbairn.   U   I".  H.  333. 

Misconduct  In  the  management  of  the  eafjtto  may.  but  does  :io: 
necessarily,  disentitle  an  executor,  ot  trustee,  to  compensation  '■•'' 
what  he  has  properly  done:  .see  Kcnnetiy  v.  Piiigh:  27  Cr.  :lu." 
Nietieriflftt  v.  Lens,  1  Ont.  ,175;  Oould  y.  Burritf.  11  Gr.  623;  Cili 
Bon*  V.  Maulton.  3  Chy.  Ch.  334;  Hoover  v.  IVilsoti.  21  Ont.  App 
421;  UeClenagkan  v.  Perkins.  :,  I).  L,  R.  129;  Zimmermae  \.  IVo',« 
35  ('.  L,  T.  688.  But  commission  cannot  b,-  allowed  on  nioney.* 
whicli  were  not  actually  received,  but  charsod  against  the  meiutor  'ir 
trustee,  on  the  ground  of  wilful  default:  BoM  v    Thompmn.  ''  ';r  i  it 
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Nor  Ib  the  fact  that  a  balance  li  foand  aialnst  an  executor,  part  Bnlt  4io. 
of  which  Is  occasioned  br  the  allowance  of  a  surcbarfe,  alone  sufll- 
(lent  to  disentitle  him  to  oompensatlon:  Hitvewrioht  v.  Leya,  1  Ont. 
,",75;  McCardle  v.  Moon-.  2  Ont.  229.  Formerly,  an  executor,  not  being 
a.  trustee  of  the  realty,  was  not  entitled  to  receive  the  rents  thereof. 
and  If  he  did,  b«  was  a  mere  Intermeddler,  and  not  entitled  to  any 
i»mpensatlon  In  respen  of  such  rents:  Dagg  v.  Dagg,  25  Or.  'ii'2;  and 
xee  Re  BraMitl.  Barry  \.  BraziU.  11  Qr.  253.  Since  The  Devolution  o/ 
Sitatvt  Act,  however,  the  rights  of  personal  representativee  In  regard 
10  the  real  estate  are  materially  changed. 

Where  a  .ult  was  brought  by  an  executor  uanerMurlly,  thf  Couri 
refused  to  allow  htm  any  comralsaiOB:  9rnhow  t.  Rnh*on.  17  Gr 
31S.  But  where  executors  had  artsd  improperly,  the  Court.  bMiobcIi 
allOTing  them  compensation  refused  them  their  coats  of  suit:  Ken- 
nedf  V.  Pingle,  27  Or.  306.  The  omission  to  keep  a  regular  set  of 
books  ii  not,  alone,  a  sufficient  ground  for  rofusing  trustees  compensa- 
tion :  Life  A»BOciation  of  Scotland  v.  Walker,  24  Gr.  293. 

When  one  executor  incurs  greater  responsibility  than  another,  a 
larger  proportion  of  the  compensation  will  be  allotted  to  him:  Jte 
Fleming,  11  P.  R.  272. 

An  allowance  to  trustees,  or  exn-utors.  for  compensation  is  prior  Exireiitorit- 
0  the  rlatawi  of  creditors:  Unrriaon  v.  Patieraon,  11  Or.   105.  at  P- hI,"'!*'^",,^ 
ibut  see  'ontra.  Fc  White,  1898,  1  Ch.  297;    2  Ch.  217;   77  L.  T.  tocUlmor' 
>..    :8  L.  T.  770);   or  of  cestui  qw  trust:    The  Life  AsKciation  of  "-wiitori 
.ypfCkinrf  r.  Walker,  24  Or.  293;  and  a  trustee  may  retain  It  from  time 
10  VMif  out  v4  moneys  received,  and  Is  not  bound  to  wait  until  the 
■  xpiration  •><  ht*  trust:  Hfron  v.  Moffatt,  aupra,  p.  958. 

A  trustee  who  proiterly  employs  an  agent  to  collect  rents,  is  en-  Exppnti-s. 
titled  to  au  allowance  for  hla  own  care  and  reqwnaUilUty,  in  addition 
'.')  the  sum  paid  to  the  agent,  (Is  this  case  the  trustee  wva  allowed 
Lwo  anJ  onp-half  per  cent.):   He  Prittie.  13  P.  R.  19;  and  a*e  Bath  r. 
■■■tandaTd  Lend  Co.  mfra,  p.  960. 

Where  a  testatur's  estate  was  worth  $200,000,  an  expenditure  of 
I3,oi>o  for  a  burial  plot  and  monument  was  allowed:  Archer  v.  Severn, 
13  Onr,  316. 

Trustees  who  liavt  invested  the  trust  fund,  at  the  Instance  of  one  ^'''"I'T 
ot  their  number,  in  a  defective  security,  are  nevertheless  entitled  I'^t^ii^ru 
10  rredit  for  the  value  of  surh  security:  Larkiv  v.  Armstrong.  9  Gr.  uato  for 
;iin;  and  see  The  Trustee  .\vt  IR.  S,  O.  c.  121).  a.  22.  McarUiM ; 

An  allowance  may  be  made  to  executors,   tor  sums  paid   for  theAndfor 
maifitenance,  and  edueation,  of  Infant  cestuia  que  truatmt.  out  of  the  foJ"m»'n- 
laplw'   of  the   iiind   to   which   they   are   entitled,   where   the    inrome  tonanfp 
ihereii'   iH  insufDelent;   Stewart  v.  Fletcher.  16  Gr.  235. 

Whe  compensation  Is  allowed  to  a  personal  representative,  or 
rustee.  r  should  be  credited  at  the  end  of  each  year:  Hoonr  v. 
WiUon,  Z':  '^.  L.  .r.  4.'iR. 


Uqiild»t*!n.— As  to  the  allowances  to  liquidators  in  winding-up  i'i*t<>idat»i 
lirnneedings :  *«">   tff  Central  BAnk.  22  Ont.  247;   26  C.  1*.  J.  24. 

Company  Tvastees.-   Where   a  company   acts  as   a   trustee,   or   re-  •^;^"'i;'/^> 
'tver.  it  may  re«)ver  snims  paid  to  directors  for  special  services  ren- 
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BULM  or  OOUBT. 

Uertd  by  tliam  for  th.  trutt  u  auctlonmr.,  .ollclloi-a.  or  „„„„„. 
flu'*  V.  HtaniUlri  Land  Co.,  1911,  i  ch.  U»;  IH  L.  T.  867      ""'"'"■ 

CUiMi  a*t  tUtmmt  t»  IfM«*r,  saaaat  k*  >llawad.— Th 

llyr,  make  "Ju-t  allow.no*,"  doe.  not  .uthorl.e  th..  Master 'o"a" 
cl.m.  which  .r«  not  referred  to  him  by  the  Judgment  to  fl.7 
.ceount  of.  however  re.wnable  they  may  anpear  to  be.  The  mIZ 
m.y  however,  report  >uch  a  claim  a.  -a  .pedal  clrcum.tance  ■  „ 
on  the  hearing  on  further  direction.,  or  othcrwLe.  an  a„plkail„„  „' 
b«  made  to  the  Court  for  It.  allowance:  Fielder  v.  07/o™  "cZcl 
255;  Kellar  v.  Tofli.',  1  Cby.  Ch.  788;  Sleu-<lrl  v.  Ft,  I,  hn:' .'ufj 

■■Mial  CMaraiaatuMat-- 

Notwlth.la>dln(   ,-:•     «„»   th,   Ma.ter   may   refuse   ,o   report  « 

T'  K.I  T'^l"'  •'"  *'■''■''  """*  •«  l«'">»t"l»l  on  a  Lrl.- 
on  urtber  dlrecUo,  „  ,r  which  would  lead  to  evidence  In  relatle  J 
mwien  »t  n.ce..,-  ,  ..  the  InQulry  dlrect«l  by  the  judmit.nl:  Bm, 
v.  Aumond.  l»  or  2.  But  he  may,  at  Ue  re,ue.t  of  «,,  party  " 
port  .peolally  a.  to  any  matter,  which  he  may  dee.ii  prt.ner  tor'th. 
information  of  the  Court:  Bo.eSofdi  v.  ParrK.  27  fir  al  p  19!)  am' 
he  ought  to  report  any  matter  bearing  on  the  ciuesllon' of '.cts- 
Mmpson  f.  Hor»e.  28  Gr.  at  p.  7;  Haye,  v,  Haj,.,,,  29  (!r.  90  And 
tha  Uaner  may,  at  the  request  of  a  party,  rei,ml  spei-iallr  a.  to 
matters  not  pK-tlcularly  referred  to  him,  but  whi.h  form  the  suutea 
of  rhargm  of  fraud  In  the  pleadings:  lb. 

In  a  mortgage  suit  the  Master  may  report  apeilally.  as  to  the  exist- 
Mice  of  a  claim  of  the  wir,>  of  a  mortgagor  to  do«rer  In  the  surplus 
Koice  V.  •nert,  13  C.  L.  J.  .126;  7  P.  R.  25!. 

The  Master  should  not  renoit  .  Ir,  i.m.tan.es.  showing  „„  :„.„„:,■ 
ine  parly  to  have  been  guilty  of  wilful   neglect,   and   d..r,i,.li    as  i 

■  special  rlrcumatance.-  hut  he  should  himself  determine  «H,<tller  " 
not  the  parts-  Is  so  liable,  and  M  so.  find  the  amount  d.:.-  on  tl,.,t 
looting:   WnlmtJrn  v.  BmU,  2  Chy.  Oh.  M4. 

Claims  which  are  noi  referred  to  the  Muster  to  liike  on  :moiilt  oi 

■  annot  b»  allowed  by  the  Master,  hut  may  be  reported  .is  "miwIjI 
rirrumstanres:'  eee  FieMer  v.  OHara.  ,■(<■..  sapro. 

Where  n.oiK-y  has  l.een  received  by  a  trusti.'  durluK  tiis  minor:-. 
the  Master  should  report  the  amount  so  received,  notwithslanrllns  111.' 
l»f»ncy:  ffe  GnrBM.  Garnes  v.  .IppHn.  31  Ch.  D.  H7;  :.4  I..  T  Ml 

Oeaeral  Pomra  of  Maateri— 

Rule  410  10)  provides  that,  generally.  In  taking  llu-  a..ounts.  tlic 
■viaater  la  to  inquire,  adjudge,  and  report  a.  to  all  matters  relatiis 
thereto,  as  fully  as  If  the  same  had  been  .peclally  referred  to  liii.:. 

The  general  powers  here  given,  enable  the  Master  to  Inciuire  as  to. 
.-iml  to  take  the  aci-ounts  on  the  footing  of  wilful  default.  In  at-.ounls 
of  personally,  as  well  as  of  realty,  and  he  1.  not  llmltcj  to  the  mat- 
ters of  Inquiry  specially  enumerated  In  this  Ilulc:  Carpeiilcr  v,  Ifooil, 
10  Gr.  354.  But  the  Master  cannot  Inquire  Into  the  validlly  of  llit 
instrument  upon  which  the  plaintiffs  judgment  was  obtained:  BkM- 
lonl  V.  OroBd  .lunMon  Ry.  Co.,  1  s.  C.  R.  696,  see  p.  723  cl  leq..  Ml 
even  at  the  instance  of  parties  added  In  bis  offlre:  -Ifi-BousoII  v, 
I.irulmv  Paper  Mill,  Co..  10  p.  H.  247:  20  C.  L.  J.  132;  and  rx 
lit!  Muuaic.  20  c.  L.  J.  112;  Wiley  v.  Ledyard,  10  P.  R.  1S2 ;  20  C  L.  J- 
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142;  nor  wh«B  tbe  Judfmcnt  ftwardi  larger  rellet  than  wan  claimed  >«]•  4ii- 
by  the  pleadlnia  can  the  Maater  reatrlct  the  Inqulrjr  aa  to  damaiei, 
or  otherwUe,  to  tlie  relief  claimed  by  the  pleadlno.  Smith  v.  Ooldie, 
11  P.  R.  U;  neither  can  be  eitend  the  Inquiry  under  a  general  refer- 
ence "  to  tahe  arcounta "  to  matters  beyond  tbe  scope  of  the  plead- 
Infs:  HiniUmd  v.  Barwcll,  12  P.  R.  607;  B.nnicourl  v.  U  Oindre, 
1900.  A.  C.  ITS.  But  the  mere  fact  that  a  plaintiff  claiming  to  be  a 
creditor  haa  obtained  a  Judgment  directing  tbe  taking  of  a>^counts. 
reiarvlng  further  directions,  was  held  not  to  preclude  tbe  defendants 
from  taking  tbe  ohleetlon  that  the  plalntlB  Is  not  In  fact  a  creditor,  and 
lonseguently  has  no  locu  elandl,  and  from  Insisting,  on  tbe  hearing 
on  farther  direction*,  that  his  action  should  on  that  ground,  be  dls- 
ralwed :  Bank  of  Toronto  v,  Brofc r  tt  T.  H.  I.  Co.,  28  Ur.  87 ;  and  see 
Borfon  V.  Borlon.  3  K.  i(  J.  512.  M";  HomCTiton  v.  ffoiocmsn.  t  Ch. 
D.  33S. 

But  It  will  be  seen  that  it  Is  only  matters  relating  to  tbe  accounts 
which  are  referred  to  him  to  lake,  as  to  which  he  has  theee  gencrnl 
powers:  be  cannot  allow  claims  altogether  outside  of  the  account!  he 
It  directed  to  takf.  and  not  necet  lly  connected  therewith.  Such 
tlalms,  though  they  cannot  be  allowctl  hy  the  Master,  may.  however, 
be  reported  by  blm  aa  "  special  circumstance.?,"  and  the  Court.  In  Its 
discretion,  may  on  (uithcr  directions,  or  on  special  application  for 
that  purpose,  allow  them:  firUir  \.  nHara.  2  Chy.  Ch.  2,15;  and 
see  Wile*  v.  /.t-d^ord.  supra,  p.  960. 

I  nder  theae  general  powers.  In  an  administration  suit  where  a  S'strf^^ 
redltor  made  a  claim  by  virtue  of  a  pavlsershlp  with  the  testator,  it  •"»"" 
«a«  held  that  the  partnership  accounts  might  be  taken  In  order  to 
estahllsb  tbe  claim:  KHnf.  v.  Kline,  3  Chy.  Ch.  137;  and  th«  Master 
may  Inquire  aa  to  a  stated  account  set  up  In  the  datcnce.  though  no 
evidence  was  given  of  It  at  the  hearing:  £d(«bur»»  Li/e  AssocioMon 
V.  AKca,  23  Gr.  230;  Hotgatt:  v.  Sllutt,  !«  Ch.  D.  Ill;  but  iemHe. 
not  as  to  usury,  as  affecting  the  amount  recoveiable  on  a  security: 
see  Penn  v.  Lockwootl,  I  Or.  B47, 

Where  It  appears  In  an  administration  action  that  the  accounts  of 
the  personal  lepresentativo  have  been  passed  In  the  Surrogate  Court 
'ijicr  nc  Hunogatc  Court  \ct  IR.  S.  O.  c.  «2).  s.  71,  the  Maater  will 
.101  to  behind  such  account,  when  the  plaintin  was  repreaented  In  tbe 
.*  Ji-rogate  Court ;  OihMon  v.  f}ar(tner,  13  O.  L,  R.  521. 

The  Maater  cannot,  under  these  general  powers,  set  oK  costs  so  aa 
to  Interfere  with  the  lien  of  a  solicitor  oa  a  fund:   Sell  v.   IVripJif, 

21  s.  c.  R.  ses. 

Where  a  settlement  is  come  to  between  the  parties,  pending  a 
reference.  If  It  Is  disputed,  the  Master,  under  his  general  powers. 
rnai  iMulre  as  to  its  terms  and  report  thereon:  Corry  v.  Lcmoine, 
!S  P.  R.  482. 

411.  The  Master  may  cause  parties  to  be  examined,  «.•;',•,'„.. 
and  to  produce  books,  papers  and  writings,  aa  he  thinks  p^''^^" 
fit,  and  may  determine  what  books,  papers  and  writings  J|«J  „'5^, 
arc  to  be  produced,  and  when  and  how  long  they  are  to  pj^^-Jj'""" 
he  left  in  his  office ;  or  in  '■ase  he  does  not  deem  it  neees-  m>au 
sary  thst  such  books  and  papers  c«r  writings  should  be 
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left  or  deposited  in  his  offipc,  lie  nmv  givu  dirootluns  for 
the  inspection  thereof  by  tlie  parties  requiring  the  same 
r  R"rM  ""*  '""^ '°  *""*'  °""^*''  '* ''®  *'««'"»  exMicm. 

All  olDcen  of  Ui.  Court  have  power  to  admloUtir  ouhi  ud  i. 

Jiid"'A«.".lJ."lT  ""■  ""  """^  "  "•«•«"»»•  •»'"•  ""»:  "» 

Anr  party  to  •  rttemiM  ptndlni  bcforo  a  Mutar  !■  tntliM  i. 

r,i  im-,  r^^r  "*• ""  ■"  -^  '"'"'•  ^•<^'  «^" " 

Tho  Mailer  1»  competent  to  order  dlicovery  of  all  mnllen  i,i.i„ 
out  0,  ,b.  j„d,„,„,  but  It  dl«.o.err  I.  .ought  ..  .„„,"'".'  t™ 
a  new  action  mar  be  nereiurr:  aee  ITorlHt  r.  ffeir,  no  L.  T.  7114. 

Wltaeewa.— A  latpapiia  may  lime,  ai  of  cour«,  to  Mcure  the  u- 

6*67mTp VlsV™*  "*""  •  ""'"■   """"""  '•  """'■  "  >"  " 

behalf:  see  The  EvUnce  Act  (R.  8.  o.  c.  76),  ■.  6. 

th  A?'.  ^"  "»"""'  provided  that  wltnOMea  may.  by  dlrwlloj  of 
the  Mailer,  be  .i«nln«l  brtore  a  .pedal  Examiner.  Thl.  Rule  ba. 
not  bew  continued,  but  preaumably  the  Maater  hM  .till  that  w.« 
de°ni'  f^'u'."-  .•'be  M«iter  .bculd,  ordinarily,  hlm«ir  ukCh^:". 
dence,  and  it  I.  only  where  that  couhh,  1.,  tor  any  re.«,n,  trnpractlcakle, 
that  h«  ahould  depute  the  taking  of  e»ldence  to  another.    The  ««!« 

et^.i",,?"?,.""'^!"*  ""'  "■  '•'  "■  ''°""''«  ^'feaae.  should  b< 
examined  In  the  Countie.  where  they  realde:  see  flule  345.  and  Con- 

.avlng  of  eipeniw.  to  bring  the  witness  to  the  Master.  Tbls  sHoiild. 
Jh.r/I  '„^,  ^^'  Z*""  ""  «"■«"•»  are  within  the  Jurl.dlrtlon.  .id 
here  I.  likely  to  be  a  conflict  of  evidence,  and  it  1.  Important  (or 
th  Maater  to  see  the  witnesses. 

M.-T"'  "*S"  '^'"'  ^'""^  wltne.se.  to  be  eiamlned  before  as?  other 
««  Oaten,  Bitten  v.  Ooeey,  1  cny.  Ch.  1  '8. 

.»  75*  "?!''■'  """'  ■"'"  *""'  ™  "f""  '"i-  «  oommlMlon  to  Inut 
to  Uke  evidence  out  of  the  Jurisdiction:  lee  Rules  209,  277,  433. 

The  Master  cannot  (rrant  an  order  for  a  commission  w  porif, 
McLennan  v.  Help,.  0  Ch>  Cb.  193;  except  where  the  refereace  Is 
ex  parte. 

A.  to  when  a  commission  may  be  granted:  sec  notes  to  Rule  277. 
As  to  proceedings  under  a  commlMlon:  we  Rule.  277-290, 
Where  an  application  Is  made  to  the  Maater  for  a  commission  to 
cross-examine  a  plaintiff  resident  abroad,  on  an  aflldavlt  filed  by  tlm 
n  support  of  his  account,  the  Master  cannot  properly  refuse  It.  m 
long  as  tie  plaintiff  relies  on  the  affidavit  In  support  of  his  claim: 
r^nend  v.  Hunter,  3  0.  L.  T.  310;  fforlic*  v.  B.chweilcr,  11  0.  L  H. 
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Tb«  Mutvr'i  ordtr  for  ft  commtHton  ihonld  follow,  m  DMrlr  u  l 
may  b*.  tht  form  of  order  glvvn  Id  th«  RuU-$:  «e«  Pomi  No.  73:  H. 
A  L,  Formi  No.  777:  and  for  form  of  Commliilon.  im  No.  60. 

Tbo  Master  has  oo  pow«r  to  order  a  wltneia,  or  a  party,  out  of 
the  JurUdletlon,  to  coma  within  the  Jnrlidlctlon  tor  th«  purpoM  of 
eumlnatlon  aa  a  wltneaa:  VonnoUp  v,  Coanor,  12  o.  L.  R.  304.  It 
wai  uld  In  thli  caa«  that  tha  Maater  cannot  nama  hlmwlt  ai  Con' 
mlHloner. 

Ai  to  croai-examl nation  on  an  affidavit  In  th«  Uaater*!  Office:  m* 
nut*  to  Rvlc  327.  tupra,  p.  0 

In  an  action  by,  or  aKaln»t,  helre.  next  of  kin.  or  ptnonal  r«pre- 
seatatlvea,  or  aaalgns,  of  a  deceaied  person:  The  Eviitence  Act  (R. 
6.  0.  c.  76),  I.  12;  or  by  or  against  a  lunatic  or  aa  Innate  of  a 
tuaatlo  aiylum  lb.,  b.  13,  the  evidence  of  any  opposite,  or  Interested 
party,  must  be  corroborated.  At  to  the  nature  of  the  corroboration 
required;  see  Bugden  v.  Lord  Bt.  Leonards,  1  P.  D.  1S4,  179;  iicDonal4 
y.  McKinnon,  26  Or.  12;  Stoddart  v.  Btoadart,  8&  U.  C.  Q.  D.  203;  McKap 
T.  ifcjray,  31  C.  P.  I:  Adamton  v.  Adamion.  28  Or.  238;  Brown  t. 
Capron,  2i  Or.  91;  He  ItobMn9.  23  Gr.  162;  Halleran  v.  Moon,  2S  Ur. 
31ti:  lie  Rom,  29  Gr.  385;  18  C.  L.  J.  U;  Re  Lata,  Lawn  v.  Lau)§, 
U  Ur.  382;  Parfct-r  v.  Parker.  32  C.  P.  113;  Birdtell  v.  Johnson,  24  Or. 
203;  tindtey  v.  Pidan,  26  C.  P.  483;  Roae  t.  Btckey.  3  Ont.  App.  309; 
Re  Murrai/,  29  tir.  443;  9  Ont.  App.  369;  Sum  v.  fium,  20  C.  U  J.  148; 
Re  Curr^,  32  Ont.  160;  Thompson  v.  Coulter.  34  8.  C.  R.  261;  Davi$  v. 
Walker,  5  O.  ..  R.  173;  Wilion  v.  Howe.  5  O  L.  R.  323;  Scott  v.  Allen, 
Z«  0.  L.  R.  571;  Cowley  v.  Simpton,  31  O.  L.  R.  200;  McGregor  v.  Curry. 
31  0.  L.  R.  2fil:  Lloyd  v.  Powell  Duffryn  8.  O.  Co„  111  L.  T.  338.  In 
England  there  Is  no  such  statute,  nor  any  absolute  rule  as  to  corro- 
boration In  such  a  case:  Re  QHSin.  1899.  i  Cb.  408;  79  U  T.  442. 

The  whole  case  ne«d  not  be  proved  by  Independent  testimony: 
Radford  v.  JtfacdonaW.  18  Ont.  App  187.  It  Is  sufficient  If  the  evidence 
of  the  Interested  party  Is  strengthened  by  evidence  which  appreciably 
helps  the  judicial  mind  to  believe  one  or  more  of  tha  material  facta 
deposed  to:  lb.:  and  see  Oreen  v.  McLeod.  23  Ont  App.  676:  8ecor  v. 
Orotf,  3  O.  Lh  R.  34;  "Wilson  v.  Uawe,  sttpra.  .And  where  a  wife  made 
a  claim  against  her  husband  »  esUte  for  moneys  advanced  to  pay 
premiums  on  a  policy  on  his  life,  and  It  was  shewn  that  the  moner 
was  paid  by  a  third  party  out  of  moneys  of  the  wife  In  Mb  hands.  In 
which  payment  the  wife  reluctantly  acquiesced,  and  that  the  policy 
was  entirely  In  the  husband's  control  and  disposition,  It  was  held  that 
corroborative  evidence  of  a  contract  to  repay  the  money  was  not  neces- 
Bsry:  Elliott  v.  Buisell,  19  Ont.  413. 

The  testimony  of  one  Interested  witness  cannot  be  accepted  as 
corroboration  of  another  interested  witness's  testimony:  Taylor  v. 
Rtgis,  26  Ont.  483. 

No  corroboration  is  necessary  as  to  matters  occurring  after  the 
death  of  a  deceased  person  affecting  hl&  estate:  McVlai'ighan  v.  Per- 
kins. 5  O.  L.  R.  129. 

A  wltnt-ws  may   be  cro8S-«xamlned   In   the   Master's   office   on   the  CroB»-ex- 
whole  case.    The  Master  cannot  properly  confine  the  cross-examination  *"'!^*!J,''^" 
lo  the  evidence  given  In  chief.    But  In  some  cases.  It  may  be  proper  to 
fxerctse  his  discretion,  as  to  the  party  to  poy  the  fees  of  the  examina- 
tion: Crandcll  v.  Jlfoon,  6  U.  C.  L.  J.  143. 
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Where  a  party  Is  exttmined  as  a  wltnesa  on  Ills  own  behalf  .„j 
di™  betors  he  can  be  cro.8-e«mlned,  hi,  evidence  UnevXe 
admissible:  Randall  v.  Atkinion.  30  Ont.  242,  620.  "'"leie.M 

The  Master  should  not  allow  a  witness  who  has  been  exaniinea  lo 
be  recalled   In  order  to  supplement  his  testimony,  except  m't 
where   the  Court   Itself   would   allow   him    to   be   re-examlneV 
Palterton  v.  Sco((.  1  Gr.  582.  «  examined.   ,k 

DeposlUoM  in  Antither  Action,  .,  Book.  .»  A.oonnt,  how  („ 
E»ld.nM.-As  lo  bow  far  evidence  taken  In  another  action  an* 
books  of  account  of  third  parties  are  receivable  in  evid.nte  In  rt 
Master's  Ollloe:  see  Court  v.  Uonani.  g  P.  H.  21». 

P«.iln«tl.n  of  Book,  ud  P»per^-Wben  books  are  In  con.ian. 
use  and  the  party  required  to  produce  them  offers  to  allow  th-m 
to  be  inspected  in  his  counting  house,  the  Master  should  not  renuir. 
them  to  be  left  In  hi.  omce.  In  the  absence  of  any  special  srounT 
.0  doing:  Re  Ro.,.  8  P.  R.  86;  5  Ont.  App.  82;  but  the  usual  afflda" 
on  producUon  must  be  filed,  though  the  deposit  of  the  book.  Is  tt 
Masters  oOce  be  dispensed  with:  It.;  Darlinff  v.  DarUng.  19  c.  L.  J. 

.h.'Lf'^J"*,  rr"'",  "■  "''  ^'"°''  """  ln"-l«™6ut  of  a  paten, 
the  defendant  is  bound  to  disclose  the  names  of  customers  to  wh™. 

r.  ;  '^'i  n'  ^"""^  '"'■■"'«'°«  'he  patent:  SaecKann  CorpLuT, 
Chemical  i  Drugs  Co.,  1900,  2  Ch.  666;  83  L.  T.  206. 

men^.*'''°'.*r'*,^"'!  ■"''""  """^  ■**"  ■"^^  '°  "■"  P^luctlon  01  doc.. 
ZTL  \  ''"•"■-»-'™  <"  «  """ess  to  be  examined,  an  application 
ZL^.  ,\  -^"T"  ""  """'"""•  T""  aPP'loatlon  Zuld  b. 
made  to  a  Judge,  and  not  to  the  Maater  In  Chambers,  or  to  any 
County  Court  Jfudge,  or  Local  Maater:  Keefe  v.  Ward,  is  c.  L.  J.  166 
2  C.  L.  T.  260.  Por  Form  ol  certificate  of  default:  see  H.  t  U  Forms 
Nos.  1067-1069;  Sutherland  v.  Ko^crj,  2  Chy.  Ch.  19I. 

412.  The  Master  may  cause  advertisements  for  credi 
tors  or  for  heirs  or  next  of  kin,  or  other  unascertained 
persons,  and  the  representatives  of  such  as  are  dead. 
to  be  published  as  the  circumstances  of  the  case  require; 
and  m  sncli  advertisements  he  shall  appoint  a  time 
within  which  such  persons  are  to  come  in  and  prove  their 
claims,  and  unless  they  so  come  in,  thev  arc  to  be  es 
eluded  from  the  benefit  of  the  order. "  A  claim  mav 
nevertheless  be  received  by  the  Master  at  anv  Inter  time. 
O.R.  670. 

The  Master  may  dispense  with  an  advertisement  for  creditors  In  an 
administration  action,  where  the  personal  representative  ha,,  before 
action,  duly  advertised  under  The  Tnislee  Act  (R.  .0.  O.  c  1211.  s.  » 
Culhberty.  Wharmtv.  W.  N.  1S69,  12;  Re  Br„ckrn  Doughl,  v.  ros- 
so.. 889,  43  Ch.  D.  l;  61  U  T.  631;  hut  he  dionld  state  In  his 
report  that  he  has  done  so,  and  thn  reason  for  so  doing.  But  merf 
lapse  of  time,  even  of  twenty  years,  from  the  death  of  the  deceased 
person,  whose  estate  Is  being  administered.  Is  not  sulllrlent  lo  warrani 


^ 
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the  Master  in  dispensing  with  an  advertisement  for  creditors,  and  Bol.  til. 
the  Court  has  referred  causes   back   to  the  Master   to  advertise  (or 
creditors,  where  the  Master  has  omitted  to  do  so,  merely  In  con- 
sequence of  the  lapse  of  time. 

There  Is  no  rule  of  practice  rendering  It  necessary  In  every  case 
(or  the  sufficiency  of  publication  of  notices  to  creditors  under  Imp 
Act,  ■!2  k  23  Vict.  c.  34,  s.  29,  to  have  an  advertisement  In  the  Times 
or  other  London  dally  papers  In  addition  to  the  daztttt :  lie  Bnckrn. 
43  Ch.  D,  1;  61  L.  T.  l>31;  and  It  Is  not  necesoary  that  an  advertise^ 
ment  in  Ontario  should  be  published  In  the  Onlarto  uazeltc-  lit 
Cameron,  15  P.  R.  272. 

In    administration    actions    the    advertisement    for    creditors    (see  Adymtli^ 
Form  46),  provides  that  the  claims  are  to  he  sent  to  the  personal  "■•»"»■■ 
representative,  a  similar  direction  should  be  made  In  advertisements  ;"'"'<'"■ 
for  creditors,  in  other  actions;  see  Rule  2.  lormoi. 

Every  advertisement  for  creditors  Issued  pursuant  to  a  judgni.'nt 
or  order,  should,  therefore,  direct  every  creditor,  by  a  time  to  be 
thereby  limited,  to  send  to  such  party  as  the  Master,  or  other  officer, 
before  whom  the  inquiry  is,  directs,  or  to  his  solicitor,  to  be  named  and 
described  in  the  advertisement,  the  name  and  address  of  the  creditor, 
and  the  full  particulars  of  his  claim,  and  a  statement  of  his  account! 
and  the  nature  of  the  security  (If  any)  held  by  him;  and  such  adver- 
tisement should  be  according  to  Form  46,  and  see  H.  ft  U  Forms,  No. 
974,  and,  at  the  time  ot  directing  such  advertisement,  a  time  must  be 
fixed  for  adjudicating  on  the  claims:  Rules  413,  772. 

For  form  of  advertisements  for  creditors  in  an  administration  Pormi  of 
action;  see  Form  46;  H,  «  L.  Forms,  No.  974.  and  of  advertisements  •iiv.rti.e. 
for  heirs  or  next  of  Itln ;  see  H.  *  L.  Forms,  No.  997.  °""'* 

A  month  at  least  should   be  allowed   for  creditors  to  nie  claims.  Time  for 
three  weeks  was  considered  too  short  a  time:  see  Wood  v.  Weiahlman  ■•ndlngin 
L.  R.  13  Eq.  434.  dslms. 

An  application  of  a  creditor  to  prove  after  the  time  has  elapsed  Is  sp.ci.l 
usually  granted;  but  on  the  terms  of  not  disturbing  any  division  of  •pp'I':«ii<>'' 
assets  which  has  actually  been  made;  Be  Metcalfe.  Hicks  v.  Mat/   13  """"'■'' 
Ch.  D.  236;  42  L.  T.  383;  49  L.  J.  Ch.  192;  Be  McMurio    Penfieli  v 
IfcJfurdo,  1902,  2  Ch.  684;  BarHson  v.  Kirk,  1904,  A.  C.  1;  89  L.  T.  566; 
and  see  notes  to  Rule  413,  tn/ro. 

iBqnlrlea  as  to  heirs  and  next  ot  Un.  etc.— A  master  making  In- 
quiries for  heirs,  next  of  kin,  etc..  should  not  presume  thi'  death  of 
an  a1>sentee  without  advertising;  Macdonald  v.  Boughner  6  0  W  N 
172. 

After  the  time  Bxed  by  the  advertisement  a  claim  should  not  be 
received,  unless  the  Master  thinks  nt  to  give  special  leave  upon  appli- 
cation, and  then  upon  such  terms  and  conditions  as  to  costs  and  other- 
wise as  he  directs. 

Where  the  action  has  been  constituted  as  provided  by  Jfule»  79-87. 
heirs,  and  other  persons  interested,  whose  presence  as  original  parties 
Is  dispensed  with  by  that  Rule,  are  nevertheless  to  be  served  with  a 
copy  of  the  Judgment,  as  provided  by  Rule  87,  unless  the  Master 
dispenses  with  service.  If  they  are  neither  served,  nor  service  on 
them  dispensed  with,  they  are  not  bound  by  the  accounts  or  proceed- 
ings:  Vffner  v.  LclHs,  27  Ont.  App.  242.    Where  any  of  such  persons 
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cannot  be  found  to  be  aerved  with  the  Judnnent  th«  Ma.to. 
Bubititutlonal  service  on  them:  Rule    6.  Trv.ce  ou^  of  th    7  T^'' 
tlon  may  be  authorized:  see  Rules  3  (i  ,  25      It  Is  Jouh.ft    ^T.'^'' 
persons  on  whom  service  of  a  Judgment  la  dlsDensJ  ^uV     ^'^^'' 
bound  b.  the  proceedings:  see  .W^v,  Lel^'Ji^r. I^^! a:;^!: 

413.  The  Master  shall  consider  the  claims  brouicht  ir 
fn  hJ^fi  ^^  Pnrsoant  to  such  advertisement,  upon  a  d  v 
to  be  fixed  by  him  when  settling  the  advertisement  and 
f  any  claim  is  to  be  contested  shall  canse  notice  of  eon 
testation  to  be  served  upon  the  claimant  fixing  a  day 
when  he  will  adjudicate  upon  the  claim.  C  R  671 
Amended. 

Claims  of  creditora  are  not  required  to  be  verified  hv  «-  Uvu 

written  document,  the  production  of  the  document  and  proof  0/14,4! 
execution.  It  dUpnted,  .nd  the  cl.lm.nf,  .ffld.vU  of  themount  du. 
,  u,„.ny  .  .ufflclent  pri«4  facte  c..e,  .nd  the  onu.  .5^™,,°  rttt 
the  p.rty  opposing  the  cl.ta  to  .dduce  evidence:  .ee  Cou»  "ZT, 
8  P.  R.  213;  .nd  Ke  «Me  474  .nd  notes.  A  claimant  may  be  crJ 
examined  on  his  affldavlt:  Co.,  v.  Peyser,  3  ,^.  «  o.  36  "s'j^r.  N^: 
is,  ib  u  J.  Ch.  353;  .nd  see  Rule  227. 

In  Mtlons  for  the  .dmlnlstratlon  of  a  deceased  persons  estate  s. 

jClr  "'°°  ""  '""°''"'  "P««<^"t«'"e,  unless  by  leave  0,  I 

Master,  cm  appear  on  tha  claim  of  any  person,  agalns'  the  estate  0 
the  deceased  In  respect  of  a  debt,  or  IlabUlty.  But  the  Sister  may 
direct  any  person  to  appear.  In  addition  to,  orln  pla  e  of  mZ^Z 
representative,  upon  such  term,  as  to  costs  or  otherw  se  a/Ta 
seem  proper.-  se«  Rule  88;  and  see  Rule,  406,  409,  657, 
bJ^^^'nX^?""^^  representatives  of  a  deceased  person  carry  on  th. 
of  thetol..  r^"^  ""  "^"°"  ■"  "■"  ^^""^'  «»''  '"^  "="""■ 
Seflolencv  „,  .  J,°  °°'  "Vl"""  "•"■  »«-"  "'"•"'  '-  '••=  "™'  »" 

:n  L  T  101.  '''  •  ■^°"''°"  ^'""^''  ■*  ^-  *""*  '•  ''"'• 

«    suhll,  ;     I  ,    c';  ^  ^""-  ^-  ^-  "'•  0«"'"»  '•  Dio»c«so„.  Cr.  i  Ph. 

f  rrl^  ,„;  h  ^;  t''.  '^'"  "■"=  '""  "■"  ^  """■"I"  ">"nl"5  '»  '' 
and^llln  ,  ^  ,"!"  *  ^""S""""  directing  the  taking  of  accounl, 
and  making  of  Inquiries,  does  not  preclude  th,-  defendants  upon  such 
reference  from  taking  the  objection  that  the  plaintiff  Is  not  a  crrtitor, 
and  has  consequently  no  Ikus  stamli.  and  from  Insisting,  on  the  hear- 
Ing  on,  further  directions,  that  his  action  should  on  that  ground  be 
dismissed:  Bank  0/  Toronto  v.  Bearer  <S  T.  M  I.  Co  '«  Gr  «T-  •«  Bar- 
ton V.  Barton,  3  K.  i  J.  612.  517;  HoMemon  v.  Houscma„,  1  ch.  D,  535. 

lln,?.?/"""  ^!'°  "*"'  ''°""^''  '"  =«'"'  '"■  ""elr  '^l^tas  wKhIn  the  time 
limited,  may  be  allowed  to  come  In  and  prove  their  claims,  before 
report,  by  leave  of  the  Master;   and  after  report,  on  application  In 
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i      Cbamber..  so  long  as  tha  fund  remains  In  Court:  Laihlev  v.  Hooo,  11  BnM  <l< 
I      Ves.  602;  Angctl  v.  Hadion,  1  Mad.  529:  Be  ilitcalfe    13  ch    D    230- 
I      W.  N.  1879,  166;  OoKon  v.  Vamittart,  9  C.  L.  J.  312;  Andmv,  v.  Maui- 
I      tm.  1  Cliy.  Ch.  316;  the  lUtement  In  the  advertisement  that  In  default 
ol  coming  In  and  proving  their  claims  within  the  time  limited,  Lh« 
creditors  will  he  barred,  Is  merely  in  lerron-m  and  not  conclusive- 
,      HorriJOB  V.  Ktrk.  1904,  A.  C.  1;  89  L.  T.  666.     But  a  creditor  coming 
i      In  after  a  dividend  has  been  paid.  Is  only  entitled  to  prove  against  the 
I      residue  of  the  fund  for  a  similar  proportion  of  his  debt;  be  Is  not  per- 
mitted to  disturb  any  prior  dividend:  ailleapie  v.  Alexander,  3  Buss 
130;  Oreig  v.  Simcrville,  1  R.  «  M.  338;   Todd  v.  SluiHioImc.  3  K.  « 
J.  324. 

A  creditor  proving  a  claim,  and  objecting  to  the  form  of  the  decree  Creditor 
could,  under  the  former  practice,  only  obtain  relief  by  rehearing  the  °''l"""' 
cause:  Xulnoltand  v.  Hamilton.  12  Or.  413;  Willi,  v.  Willi,.  20  Gr.  396.  d.^™ 
And  a  petition  of  a  creditor  to  vary  a  decree  was  refused  with  costs-  "'I''" 
Uulhollani  v.  Hamilton,  tupra.  '  ""•*'• 

A  creditor  whose  claim  is  disallowed,  may  appeal  at  once  on  a  App,.i  br 
certificate  of  disallowance,  without  waiting  for  a  general  report-  Re  '"''""■ 
Clagett,  Fordltam  v.  Clagett,  20  Ch.  D.  037 ;  46  L.  T.  70. 

Where  persons  come  In  claiming  to  be  heirs,  next  of  kin.  etc.. 
they  should  bring  In  a  pedigree  showing  their  title  which  shoiiid  be 
proved  by  certlBed  copies  of  registers  of  burials,  births,  marriages,  etc., 
it  possible,  and  the  persons  named  In  such  certlflcates  must,  by  proper 
evidence,  be  identified  with  the  persons  through  whom  the  claimants 
derive  title,  unless  their  claim  is  admitted. 

Parties  residing  out  of  the  jurisdiction  coming  into  the  Master's 
offlce  to  prove  claims,  cannot  be  ordered  to  give  security  costs- 

Palmer  v.  Llvett,  14  P.  H.  415,  overruling  Be  Bee,,  L  Aart  v 
Toronto  general  TriMa  Co.,  10  P.  R.  426;  but  in  the  event  of  their 
tailing  to  substantiate  their  claims  they  may  be  ordered  to  pay  costs 
occasioned  thereby;  see  Jud.  Act,  s.  74  (4). 

Where  a  residuary  legatee  is  indebted  to  the  testator's  estate  but 
his  debt  Is  not  actually  due,  the  executor  Is  not  entitled  to  retain  his 
•hare  of  the  residue  to  answer  future  instalments  of  his  debt:  Be 
Abrahama,  Atirahama  v.  .4brafta:'is,  1908,  2  Ch.  69;  99  L.  T.  240. 

Interest.— As  to  the  allowance  of  interest  on  claims  in  the  Master's 
offlce:  see  Be  Rosa,  29  Gr.  '85,  and  notes  to  the  Jud.  Act,  ss  34,  35, 
and  Rtile  410. 

A  Referee  has  power  jow  interest  on  the  amount  of  a  loss  by 

Ore  referred  to,  or  ascertained  by,  him:  Atty.-Oen.  v.  Xtna  Ins    Co 
13  P.  R.  459. 

As  to  Interest  on  mortgages;  see  notes  to  Rulea  61,  410,  474. 

414.  The  executor  or  administrator,  or  such  other  per-  cr,ditm' 
son  as  the  Master  directs,  shall  examine  the  claims  sent  SlSinrf." 
in  pursuant  to  the  advertisement,  and  a.scertain,  as  far 
as  he  is  able,  which  of  such  claims  is  just  and  proper. 
C.R.  707. 


M8 

Rsto  415. 

Andftvlt 
to  ba  m«dfl 
b7  p«»oni 
•lunlniiiK 
creditor!' 
clAimi. 

When  to 
bt)  Died. 


Affidavit 
ot  creditor 
dlapeDaad 
nitB  unUu 
required. 


Notice  to 
be  sent 
credllori. 

Where 

claim 

allowed 

without 

proof. 

Where 
prooi  tif 
claim  ii 
required. 


Corrobor- 
ative evi- 
dence. 
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415  Tlie  executor  or  administrator,  or  one  of  th. 
executors  or  administrators,  or  sucli  other  la 
the  Master  directs,  shall  on  or  befre^he  ^"av  a  S 
o  consider  the  claims,  file  an  affidavit,  verifyin A^t  !^ 
the  elamis  sent  in  pursuant  to  the  advert  stmcu  11 
s  ating  wluc^.  of  such  claims  are  just  and  proper  tot 

For  form  ot  allldavU:  .ee  H.  «  L.  Forms  No  987 

Kule  403.  Mminens,  iz  Gr,  4,,  and  see 

unlesB  the  Master  otherwise  directs:  8e«  Rale  437 

d.r:«:irt:raiur-"™'"' " '""-  »"■" »'-"  -  "■»  «„.», 

(1)  To  every  creditor  whose  da'm   or  anv  narf  ti.-™„r   ■.     v 
..lowed   without  ,roo,  ty   the  creai^r?  0^^""  l^t/nee    ZZ 
notice  may  be  according  to  Form  No.  48;  H.  ft  L.  Fo^No:  9U 

prove  hll^cJ™""^  '".""  ""^1.'°'  "  '"''  """^  "'"•'ts.-to  attend  m 
prove  hs  claim,  or  such  part  thereof  as  In  not  allowed  by  a  ik  ,  to  1» 

ntl"  «'  r,'>™  """*  "^^  "«  """^•""^  ">  Form  NU  ;;    H^ 

be^n  adloirned     »;f  ^°  """'  '°  *'"'^''  '"^  """J-^-^aH""  thereon  to 

on  is  the  M^  ?■  °f.f  ?  '""^  '""«"  ■«  foresaid,  will  be  disallowed, 
Ruirhl^  nf,  ,1"  """"f  "'  "■  «"^  '"■■"'"  "■"«•  ^-^^  C.  R.  711.  thai 
aown  should  still  be  fallowed. 

corr^bo^Hv?"",!!""''  '■',!'"  "  "''"'*"■''•  "'  "»y  "«  ■■«1"l«'l  ">  P""!"" 
corroborative  evidence  thereof:  see  TOe  Evidence  Ac,  (R.  g.  0  c.  76). 
ss.  11-13,  and  see  cases  In  notes  to  Rulvs  411  and  608. 

dence^i'nr,?'  "".If"""'  '""'°'"  '"""■  <"•  «">"='»».  Is  conclusive  evl- 

?„dlh L  *^  '"■'«'"""'»^  of  the  latter,  and  of  the  amount  of  suel, 
™»^r  .  ."•  ?"""'  "•  •^"'■"''  ^  ^"'-  N-  Y.  Rep.  269;  Uartin  v.  B.« 
imger  8  App   Ca^  296;  49  L.  T.  62;  and  see  Bov.erman  v.  P*,mp.. 

L  "l"?'  t  ■  "^  ■^°''"''  ''™*"  »<"■*  V-  •""'■'■'■I'.  13  Ont.  727;  un 
less  ,uch    udgment  were   recovered  In  a  foreign   Court  in  rlrcm- 

pp   209  2*«        "°°'''  °°'  '""'°  "  '"'"""*  ■»  *"'  deceased:  see  .«p™. 
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b.  r«,.  of  ?h.  IZ  f  . """""  ■•«'"««°'«'"«.  '•  •■■tlll«l  (excpt ..«  .1.. 
parly  to  the  cause,  aiaintt  the  estate  ot  the  deceased  In  resnect  of  f.Vi.  ".*d ,» 
»n,  debt,  or  Mablllt,.  But  the  Master  m,  dl«ot  ^  'o  her  ^  °o  •""""■» 
the  cause  to  appear,  either  In  addition  to,  .r  In  place  of,  the  personal  ffo!." 

„„.M'lL',°7„"'„''"'n  "°^'"*  "•  ""'"'  •■'"'"'■  P"""'>°t  to  advertisement,  c,«ni.», 
ought  not  to  be  allowed  any  costs  of  so  doing;   but  where  they  are  ",?"  .. 
required  to  go  Into  formal  proof  thereof,  the  Master  may  flx  a  sum  ^J.u" 
for  ooets,  or  allow  taxed  coats  of  proving  the  claim:  see  Jud.  Act'  s.  74 

!?'i \li  '"'°''  '"'  ""'  '''»'°"  •>'  P«"ons  claiming  to  b..  creditors-  """"pl'y 
«(•  notertton,  Roiertton  v.  Bo6ert»o>i,  24  Gr.  655.  >~""r».  „p„„. 

Subject  to  the  provisions  of  The  Trustee  Act  (B.  s.  O.  c,  121),  a  Mort... 
63   a  mortgagee  Is  entitled  to  prove  against  the  general  estate,  and'"'"'"'" 
hold  his  security  for  any  amount  the  general  estate  Is  Insufflclent  to 
pay:  Re  atewart.  Stewart  v.  Sfcicort,  10  Qr.  169.    Where,  on  a  deficiency  »'««'""' 
ot  assets,  some  creditors  are  paid  more  than  their  proportion    they  * 

may,  on  the  petition  of  a  creditor  who  has  not  been  paid  his  proportion 
ba  ordered  to  refund  the  excess:  Chamterlen  v.  cxarke,  i  Ont  135- 
9  Ont.  App.  273;  but  where  the  personal  representative  has  made  the 
payment  after  due  notice  as  provided  by  The  Trustee  Act,  a  56  be  Is 
protected  from  liability,  and  has  no  right  to  recover  the  overpayment- 
Letlch  V.  Jfoljon'j  Bank,  27  Ont,  621.  r  i        ^. 

Where  the  solicitor  ot  a  plaintiff  In  an  administration  action,  had  Solicitor 
purchased,  after  Judgment,  and  pending  an  Inquiry  thereunder  as  to  E,'',;;'"' 
debts,  two  claims  against  the  estate  for  less  than  the  suoi  due.  It  was  °ui«. 
held  that  the  officer  to  whom  the  action  was  referred  had  no  Juris- 
diction to  certify  that  the  solicitor  was  a  trustee  for  the  creditors 
for  any  surplus  he  might  receive  over  and  above  what  he  had  ptld  for 
the  clalmt:   Re  TiUel,  Field  v.  Lytall,  32  Ch,  D.  639;   64  L.  T    6U4- 
and  It  was  also  held  that  such  a  contention  could  not  be  raised  at 
the  bearing  on  further  directions,  except  by  consent  of  the  solicitor. 

In  the  admlnlctratlon.  In  Ontario,  of  the  estate  of  a  person  domiciled 
abroad,  foreign  creditors  are  entitled  to  dividends  port  piuiu  with 
Ontario  creditors:  Ifilne  v,  JIfoorc,  24  Ont.  456. 

As  regards  the  estates  of  persons  dying  after  13th  April,  1887,  claims 
for  three  months'  salary  or  wages  are  entitled  to  priority  of  p-yment 
over  ordinary  creditors:  see  The  Wates  Act  (R.  S.  o.  c.  143),  s.  6. 

In  England  the  Crown  has  a  prerogative  right  to  be  paid  In  Ri,htof 
priority  to  other  creditors:  In  re  West  London  Commercial  Bank,  38  ih'crown. 
Cb.  D.  364;  AttomeyOeneral  v.  Leonard,  38  Ch.  D,  622;  Rex  >•  Ward 
-  Ex.  301  n.;  UaHtime  Bank  v.  The  Queen.  17  S.  C.  R.  657;  Com- 
missioners 0/  Taxation  v.  Palmer,  1907,  A.  C.  179;  A((on.eK.O«neroI 
V.  Curator  of  Intestate  Estates:  /».,  519;  hut  see  Clarkson  v.  Attomcy- 
Gmeral.  15  Ont.  632:  16  Ont.  App.  202;  and  see  now  The  Trustee  Act 
IR.  8.  o.  c.  121),  s.  63.  which  In  effect  repeals  9  Hen.  8,  c.  18. 

416.  Under  every  order  whereby  the  delivery  of  deeds  ?„wi".: 
or  execution  of  conveyances  is  directed  or  becomes  neees-  J^,'„',"i'' 
sary,  the  Master  shall  give  directions  as  to  delivery  of  <«>'■"'■ 
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such  deeds,  settle  conveyances  where  the  parties  diffpr 
and  give  directions  as  to  the  parties  to  the  conveyauts 
and  as  to  the  execution  thereof.     C.B.  G72. 

Under  tbl>  Hule  tbe  Ma  l.r  to  whom  an  action  1,  retorred  m., 
without  any  apeotal  direction.,  .ettle  all  nec-cwary  oon!e>aareri«  ^. 
the  parties  differ,  or  In  caae  there  be  any  partL™mer"°  ca  m  T 
»aie  who  are  under  any  dlaablllty  except  eoverture,  a„Tte Mrtl 

lit,  *""  '•""'°-  "'»'"«:  on  the  conveyance  as  t^    h    pa™" 

^,  ,^  .l-TV"'*"'  "'"'  ""O"  "  """  •PP''«'  '»  the  Court  „S 
of  to  the  Maater,  no  coats  were  given:  Stammer,  v.  O-DonohoW^lt 

A  covenant  on  the  part  ol  an  Infant  for  payment  la  not  a  oron., 
covenant  to  be  Inserted  In  a  mortgage:  Brown  v.  OrMy  uol'r 

A  conveyance,  on  a  sale  by  the  Court,  la  not  to  be  settled  mm 
after  the  payment  of  the  purchase  money  Into  Court:  s^  RuieiT 

In  determining  who  are  the  proper  parties  to  a  conveyancr  ih. 
prlmat-y  thing  to  be  considered.  Is,  In  whom  the  leg..       , ate  „ 
property  to  be  conveyed  la  vested.     Hence  where  the  property  ot. 
company  In  Ilauldatlon  Is  sold,  or  property  In  the  hanSs  of  a  "ece  er 
the  conveyance  should  not  be  made  by  the  liquidator  or  recel,er  bul 
by  the  parties  In  whom  the  legal  estate  Is  vested-  unless  It  teib. 
only  an  oQultable  estate  1.  the  subject  ot  the  .ale   l^wh  ch  calc  h 
person  In  whom  It  is  vested  should  be  the  person  to  conrey 
v..„„.  .rt„.       A  voting  order  may  be  made  In  lieu  ot  a  conveyance,  on  an  appi, 
cation  in  Chamoera:  Jud.  Act.  s.  72:  see  supra  p.  23o  c(  sc-,..  and  Z. 

417.  Where  an  account  is  to  be  taken,  the  accounting 
party,  unless  the  Master  otherwise  directs,  shall  bring 
in  the  same  in  debit  and  credit  form,  verified  by  affidavit. 
Ihe  Items  on  each  side  of  the  account  shall  be  numbered 
consecutively,  and  the  account  shall  be  referr  t  to  bv 
the  aftdavit  as  an  exhibit,  and  shall  not  be  annexed 
tiiereto.    O.K.  673. 

t„  ZiT.f  i""'"""'  "■"■«s«''t»'lve  of  a  deceased  person  Is  rcQuiteJ      ' 
ma^Tn  ,h     """"  °'  '"'  ^'"""^  "'  t'"'  i<K:ea,,i,  he  Is  bound  to 
..Lw  o,    .r"""""  °'  '""^  deallnga.  from  the  books  In  his  m 
session:  Strathy  v.  Croolts,  6  Or.  162. 

A  party  may  be  estopped  by  acquiescence  from  moving  to  set  ssid. 
accounts  brought  in.  in  an  improper  form:  Wca,e  v.  «°cVc.  P.^o". 

™„I!'.°  "^"""'ft  may  be  cross-examined  on  an  afflf  vit  verirylsg  sc 
counts  A  party  who  Is  to  be  cross-examined  on  an  .ffldavit  verlfyini 
accounts,  is  entlUed  to  detailed  notice  of  the  points  in  respect  to 
Which  he  Is  to  be  examined :  Ee  Lortl,  Lord  v.  Lori,  L.  R.  2  Eq.  60=.  A 
notice  that  all  the  Item,  but  one  are  objectM  to.  la  insufficient:  »■ 
Arum,  V.  Dudgeon.  L.  R.  16  Bq.  102;  and  see  Huh  420  tn/ro.  Sorb 
cross-examination  may  take  place  before  the  account  Is  vouchcii; 
Mcacham  v.  Cooper,  h.  R.  16  Eq.  102. 
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MASTEB  8  OFt'ICE — ADMISSIONS. 

The  affldavit  under  thle  Rule,  and  the  production  of  the  vouchen,  i 
1>  prtiHl  /oci.  Bufflctent  to  warrant  the  Muter  in  paulnc  the  aocounu 
and  whare  volumlnoua  account,  had  been  paiaeil  under  thia  Rule 
the  pointing  out  ot  one  or  two  Item,  aa  pHmd  lade  oWectlonable! 
was  held  iDBUfflclent  to  warrant  the  re-opclng  ot  the  actount:  In 
re  Vuny.  17  P.  R,  379 ;  afflrjned,  23  Ont.  App.  267, 

Whera  th«  accounting  party  li  out  ot  the  Jurisdiction,  the  adverse 
partr  Is  entitled  to  a  commission  to  crossHjxamlno  him-  Horllc* 
V.  Etchweiler,  11  0.  L.  R.  140. 

418.  The  Master  may  direct  that  in  taking  accounts, 
the  books  of  account,  in  which  the  accounts  required  to 
be  taken  have  been  kept,  or  any  of  them,  be  taken  as 
pnmd  facie  evidence  of  the  truth  of  the  matters  therein 
contained.    C.B.  674. 

This  Rule  was  adapted  from  Imp.  Stat.  16  t  16  Vlcl.  c.  86,  s.  64. 
Every  sum  ol  |8  and  under,  U  allowed  without  a  voucher,  upon  the 
oath  of  tha  accounting  party:  see  Everari  v.  Warren,  2  Ch.  Ca.  249 ;  hut 
his  oath  must  be  positive,  and  not  on  belief  only:  Rotinion  v.  Gumming, 
2  Atk.  41«;  and  It  would  seem  that  the  aggregate  of  such  Items  should 
not  exceed  1400  In  amount:  Bennett's  M.  O.  86.  Greater  latitude  In 
proving  other  Items  Is  also  allowed  when  the  account  Is  ot  long  stand- 
ing: in.  Receipts,  or  other  vouchers,  must  he  produced,  but  when 
they  are  loat,  or  accidentally  destroyed,  secondary  evidence  wlU  be 
let  In:  lb.;  and  It  Is  to  such  caaes,  or  when,  for  any  other  reason.  It 
Is  Impossible  to  vouch  the  account  In  any  other  way,  that  this  Rule 
Is  Intended  to  apply:  Loaoe  v.  Prldiard,  3  D.  M.  «  G.  906;  and  see 
Eu>art  v.  WiiMomj,  7  D.  M.  *  G.  67.  In  partnership  cases,  however 
the  books  ot  account  ot  the  Arm  are  admissible  by  virtue  ot  the 
general  law,  without  any  special  direction:  Oething  v.  Keiohley,  3  Ch 
D.  647,  661.  Books  of  trustees  ot  a  will  were  allowed  to  be  taken 
as  prim*  lade  evidence  for  a  period  orf  21  years,  aa  against  a  eettul 
me  trust  who  had  access  to  them,  but  had  not  actually  Inspected  them- 
Banks  v.  CariKright,  16  W.  R.  417:  and  see  Sleight  v.  Lawton,  3  K. 
»  J.  292;  Olfden  v.  Batlam;  1  Jur.  N.  S.  791;  BardvHck  v.  Wright  15 
W.  R.  463.  u    .    ■> 

419.  Before  proceeding  to  the  hearing  and  detenuin-  Appoint- 
ing  of  a  reference,  the  Master  may  appoint  a  day  for  «"«.'« 
the  purpose  of  entering  into  the  accounts  and  inquiries,  mu,'.d.*'i 
and  may  direct  the  production  and  inspection  of  von-  ^"nulUi. 
ehers,  and  if  deemed  proper  the  cross-examination  of 
the  accounting  party  on  his  affidavit,  with  a  view  to  as- 
certaining what  is  admitted  and  what  is  contested  between 
the  parties.    C.E.  678. 

Admissions  before  the  Master  should  be  entered  In  his  book   (see  AdmiMioni. 
Rule  421),  and  subscribed  by  the  parties  or  their  solicitors:   Foster 
V.  Allison.  11  P.  R.  233;  21  C.  T..  J.  418.    Admissions  made  by  a  solicitor 
without  the  authority  of  his  client  have  been  allowed  to  be  with- 
drawn on  the  teiTOB  of  the  Items  admitted  being  taken  to  be  pHmd 
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BULBS  Of  OOtJBT. 

f^ie  corr«t.  itn.1  the  onui  tetDg  .a»t  on  tbe  party  wlthdr«u, 

420.  A  p.ity  set-kinK  to  cliurKe  aa  acoountiiiir  „»«> 

rll?  H^'T*  ,^  ""'  '"  '"^  '"^^'"'»'  admiftei  to'l 
received    sl.all  K.ve  notice  thereof  to  the  ucooun 

party,  stating  as    ar  as  he  is  nhle  the  anient  so  ght 

he  charged  and  the  particulars  thereof  i„  „  ,hu,f  L 

succinct  manner.     The  Master  may  direct  iinv  Lrt 

who  seeks  to  falsify  an  account  to  deliver  purti^la'/ 

the  Item  objected  to.    The  particulars  shall  luferTo  ill 

Item  by  number.     C.R.  680.    Amended  '-■""'""' 

»««<«»».  L.  R.  16  E,.  102;  and  ^  0,over'.  BKcTsfw  nmj, 

is:.:;  ^^-zs-  r  s  an.  t-  r = 

The  two  concluding  clauiei  ot  thu  ffulc  are  new. 

wh^h  h?l^'"*f  ^'"'"■''fP  in  1"8  offiee  a  book  in 
which  he  shall  enter  proceedings  taken  before  him,  and 

fl  7?I"'"'7'"'''  ""^  ^^"'^  *"  ••«'««'">  to  th«  Prosecu. 
ni"  °  !  reference,  or  otherwise,  and  it  shall  not  be 
necessary  to  issue  or  serve  any  formal  order  or  document 
embodying  such  directions  to  bind  the  parties  nttcndin.- 
the  reference.    C.R.  681.    Amended. 

made   durin'T'thr^^!"   '"  """   "'•"  •""   ""■"""Ions   »hlrh  are 

ym  for  Sl.ob^?.!^^'^'^'""'/-  "  "O"'"  P"'""»y  be  hard  to  puulsb 
^m  ror  dlaobedlence  of  an  order  of  which  he  had  had  no  artual  notto. 

'helrder.  '  "  "  "''  "'«   ''"'"  W-^-'Hy  »»rved  Witt 
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422.  In  givinn  directions,  and  in  leKiilatiun  the  manner  »••"  «««• 
of  proceeding  before  liini,  tlie  Master  glmll  devise  and     '  ' 
adopt  the  gimpleit,  most  speedy,  and  least  expensive  wV"i~ 
method  of  prosecuting  the  referance,  and  with  that  view,  wllSi* 
may  dispense  witli  any   proceedinf  ordinarily   taken,  IV'pto'.'"* 
which  he  conceives  to  be  unnecee    i  ■,  or  substitute  a  "?.'^".'„. 
different  course  of  proceeding  for  thi..  ordinarily  taken 
C.B.  683. 

Where  It  Is  nerenaiy  tor  the  purpme  ot  any  motion  to  Ihi-  Court  cnliio.if   „i 
to  prove  what  has  taken  plat-s  In  tho  Maiiter's  oAue.  the  .Master  certi-  MMura.io 
llei  a>  ahortlir  a>  he  conveniently  can.  tha  aeveral  proceedlnM  had  hi'b".*ii"' 
In  hU  olBco  In  any  oauae  or  matter,  and  the  datei  tticrpot. 

For  romia  of  certlllcatei:  eee  H.  A  L.  Porru,  Noa.  1M6.1M>,  108:.. 
Ag  to  appeallns  from  a  rertllleate:  aee  R«Im  Cos,  50.1. 

The  Maater  la  not  autho.lzi'd  under  thia  Rule  to  employ  the  «er- 
vices  of  experts:  He  Robcrtton.  Hobertkon  v.  ffoftcrftoa,  24  Gr.  .'lIC. 
Bat  he  may  appoint  pipeits  to  examine  into  matters  referred  tj  him 
»o  as  to  enable  them  to  five  evidence  btfore  hira.  on  which  to  act; 
and  the  costs  of  persons  ao  appointed  are  taxable  between  party 
and  party:  McKay  v.  Keefir,  12  P.  R.  266. 

The  master  should  allow  amendments  of  account,  when  such 
amendments  would  he  allowed  before  Judgment:  Court  v.  Hollarul  4 
Onl.  888. 

423.  Where  the  Muster  directs  parties  not  in  attend-  Appoint 
ance  before  him  to  be  notified  to  attend  at  some  future  ."«™i'°'' 
day,  or  for  different  purposes  at  different  future  days,  l'.7n™J!,d 
it  shall  not  be  necessary  to  issue  separate  appointments,  lp"i* ,„„„,. 
but  the  parties  shall  be  notified  by  one  appointment, 
signed  by  the  Master,  of  t'.ie  proceedings  to  be  taken, 
and  of  the  times  by  him  appointed  for  the  taking  of  the 
same.    C.R.  684. 


For  forms  of  appolntnienta:  see  Bennett's  V 
Forms.  Nos.  994,  395. 


App.  1.:  II.  t 


Where  parties  In  person,  or  by  their  solicitors.  In  attendance  on 
the  Master,  are  notified  by  the  Master,  of  proceedings  to  he  taken 
before  him.  no  appointments  need  be  Issued  as  to  such  parties.  In  rela- 
tion to  such  proceedings. 

Partlea  making  default  upon  app*.  .tmenta  made  in  their  pres- 
ence, or  In  presence  of  their  solicitors,  would  appear  to  be  subject  to 
the  same  consequences  as  If  an  appointment  had  been  served  upon  them. 

424.  As  soon  as  the  hearinK  of  any  matter  pending 
before  the  Master  is  completetj,  he  shall  so  inform  tli? 
parties  to  the  reference  then  in  attPTidsticp,  and  mak 
note  to  that  effect  in  his  book;  and  after  such  entry  i.v, 
further  evidence  shall  be  received,  or  proceedings  had, 
without  the  special  permi.ision  of  the  Master;  and  the 
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Rl/LBS  OK  OOUMT. 

Ma.ter  .hall  then  fix  a  day  to  settlo  lii.  report  ,„„1  ,h.|| 
cau.e  no.cc  of  .ueh  day  to  be  Kivcn  to  all  part  "v 
e.ted  not  then  m  attendance,  unle8«  for  npciulr  „.ol 
«ueh  notice  i.  dispenwd  with.    C.K,  087.    J  mended 

There  li  no  dlfferenre  between   a   report   and  •  crrllnrn,.  „, 
MMter   "thouih  w.  apply  the  term  Teport  •  to  the  m„r.  l-nl    J 
production,  of  a  M..t,r.  and  the  tenn^  Vertme.T,.  ,„  h  . 'I  ""' 
.tat.n,«t..    :e  n  I  think.  ol«ir  that™l  Z„Z'.  1  XTT 
and  all  hi,  cerllllcatm  are  report.,"  per  Sh."w7ll    VC    ', ,      ' 
larlin.  4  Bin..  344;  In  re  Jlolp»»,  17  P  R.  24'         '         '  '*'""'"  ' 

Partlei  lervtd  with  the  Judfment  under  Rulf  «7   .1,.  a 
notlc.  .0  th.  plalntm  that  they  d..lr.  to  attend  thVpTollr  '2 

.X  tlTlZ  r:"""''  """""  ■«"•  '»  •  "»'"'««1  m.lter.  be  mi. 
ZWu  P.  R   m  '""•  "  ''•  "•  "'•  ""  '""■  ■"""•  '  *"•■ 

fnrtw"..?H°  ""'"  "•  °'°'"'  "■"  «'"«■»".  an  application  to  M  i, 

.0^  aJiJtlL  L.       """'^  .""  ■""•  '»  ""'«  502.     But  to  w.rr«t 
.!eh  f^"""'""  •*  »»  »"■"'"'■  ""  'PPllMnt  n.n,t.  In  general,  n»k, 

»°n«   12'or     «     »    1^  Corrodice  ».   Cunie.    19  Gr,   lOS;   .W«on  < 
oeney,  1^  Or.  143:  HotMng  t.  Terry,  8  Jur.  N.  8.  977. 

ine  matter,  referred  to  him:  Rae  v,  Oeidci.  3  Chy  Ch   AM-  but  after 

unTe«  rtoufreH  h  °' ""'"""">'  "P™  ""K^"  "«  !>»«  made  hi,  report, 

SepI^U."''  *'""*^-*"'""»'  "-eporl.  are  either  Ceneral.  Siw  l.,l,  or 

U^t^Z"  "'^'  '■  """  '"""'  <=™Prl.e.  the  eonrlnslon  ..hlch  tie 
judgment,  or  order  under  which  he  ha>  proceeded. 

m.».™  fe'fi"  "T"  '"  ""'  *'"''''  ™>>r«««  one  or  more  separate 
matter,  of  th.  refenmce,  and  the  conclusion  the  Master  has  cotne  to 
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.     ihorBjo;  ud  !•  Iloilled  ibaralo.  iptrt  from  tha  otlur  matlin  rtlernd  Biw  414 

A  report  on  mte  li  a  familiar  llluitrallin  of  a  iipurale  r<port. 

Wbart  u  ordar  directed  a  Uiallon  of  ibo  Dklntlfr.  ,o.tii  InWw/lnp 

(».Ti<»  the  remunrratlon  of  rccalven  and  managera  uimolnlod  In  Ibi' 

anion,  and  to  ctrllfy  the  balance  after  lettlnf  oK  certain  coin  of 

,      ih.-  defence.  It  waa  held  to  bo  lmpro|ier  fur  the  Hoaier  10  make  a 

i     H.nnrale  report  of  the  plalntlffa  eoalt  alone:  Kc  SUIttluav  Jk  H  il  1;, 

'■      -   »/.i/,  1901,  2  Cb.  652.  "11.  M.  III. 

A  Special  Report,  la  a  report  of  apiilal  drcumatancaa  found  by  Hpr.1.1 
llie  Maiter,  aa  a  <ulila  to  the  Court  for  aoma  further  direillon  upon  "'"'• 
llie  facta  ao  reported. 

Special  reporta  on  matter,  which  tho  Maator  haa  power  hlmaelf  to 
adjudicate  upon,  anil  dlapoae  of.  are  not  to  be  made,  unleaa  apeclallr 
directed  by  the  judgment  or  order,  of  reference:  aee  Bennett'a  M  O 
1»,  1»:  Wolimicj,  V.  B,||,  2  cby.  Cb.  344.  and  other  caaea,  in/ra. 

A  report  ahould  not  bo  dated  before  the  coata  Included  therein  have 
teen  revlaed,  when  revlalon  la  neciaaary:  Wadilell  v.  McColl,  14  Gr. 

A  report,  like  a  Judur-nt,  ahould  aUte  reaulta  only,  and  ahould  not  R.p.1,.1... 
let  forth  the  evidence,  argumenta,  or  reaaona.  on  which  the  i  onclu.  "  ■''°°" 
«lona  are  arrived  at:    Sovereign  v.  Sovcret}ii,  15  Or.  059:   Booth  v     ' 
Hatti,  21  8.  C.  R.  637. 

Where  the  Maater  la  .peclally  directed  to  eute  hia  lona.  they 
•bould  be  etated  briefly:  MvCamar  v.  JfcirinBon,  15  ..  361  All 
unneceaaary  prolixity  In  reporta  la  to  be  avoided:   S.  C,  17  Or.  625. 

The  report  ahould  not  go  beyond  the  ord.r.  or  Judgment,  of  refer-  Shnldui 
ence,  or  the  Court  will  not  re-pect  It:  aee  Beamea'  Ordera,  23-  ud  '"'">  "' 
mClouiter  V.  McLean,  10  Or.  576;  ani  aee  l^pcrtol  Truit,  Co.  T.  °'J"   ' 
.\.  y.  Securit,   CO.,   6   O.   W,   R.    641.     And    mattera  ahould   not   be 
reported  .peclally,  or  aa  apeclal  circum.tance,.    vhlch  the  Maater  ha.  ?„"  1"  , 
nimielf  power  to  adjudicate  upon:  e.g.:  whether  or  not  an  accounting  «"-"" 
party  la  chargeable  on  tbe  tooling  of  wilful  default,  etc.;  Wolm$ley  y  """ 
Ball,  2  Cby.  Cb.  344;  whether  a  particular  debt  l«,  or  la  not,  an  aaiet 
of  an  aetata  being  admlnlatered:  CIOMler  v.  UcLean,  10  Gr.  at  p.  578. 

A  Uaater'a  report  wa.  Mt  ailde  where  he  had  exceeded  his 
authority  by  reporting  on  matter,  not  referred  to  him:  floull  v  Jfc- 
llbreitll,  14  8.  C.  R.  739. 

But  the  Master  should  state  In  hIa  report  auch  matter.  a»  may  be  Bat  .bould 
necessary  for  tbe  Information  of  tho  Court  on  further  direction,    or  "i""' 
to  enable  It  to  dl.po.e  of  the  dueatlon  of  costs ;  e.g..  the  priorities  of  "".'.'."r, 
iredltora:  tot-in  v.  O-JfciJl,  13  Gr.  179;  and  of  the  legatee.:  Clousfer  ■»  ■"■?•« 
V.  Ifctcon,  10  Gr.  576,  ahould  be  stated;  and  where  a  .epamte  solid-  °''""- 
tor  Is  appointed  to  represent  a  class  which  Is  prima  facie  sufllclently 
represented  by  the  plaintiff,  or  some  other  party  to  the  action,  the 
ronson  for  the  appointment  should  be  stated:  Oorham  v.  Gor/iom,  17 
L     J  '"''  ^^"^  '"'  "'i''e''tlBement  tor  creditors  has  been  dispensed 
with,  the  tact,  and  the  reawn  for  It,  should  be  stated  In  the  report:  see 
«iile  412  note.    Where  the  Master  dispensed  with  service  of  JuJgmant 
on  parties  required  to  be  served  therewith  hy  Rule  :03   (!)   he  was 
formerly  required  to  alate  his  reasons  therefor.  In  his  report :  see  Cby 
o-  587,  Holraested'a  Rules  and  Orders,  349,  but  that  provision  Is  not 


976 


BULE8  OF  COURT. 


Into  <2S.        embodied  In  Heie  Hulea,  although  It  would  sHm  tn  h.  , 

should  still  be  followed.  ""^  "  "''^="™  •H"' 

Sums  charged  against  an  accounting  party   on  the  f^^ii.      . 
ful  default  should  be  distinguished  In  IheTeDort  f™l        °'  "  '" 
received:  Mooaie  y.  Le,He.  12  Or  537  "^  "  """'  «'"»'" 

The  Master  should  not  make  a  final  report  In  an  action  umli  ., 
n  a  position  to  deal  with  all  the  matters  referred  to  hi™.  '?  ' 
Improper  to  make  a  final  report  In  an  action  to  ,v  „d  u^a  1  " 
ship  nndlng  a  balance  due  from  on.  partner  to  another  ™mT 
assets  are  realized:  Smith  v.  Crooks  3  Gr  321  n,,i  II'  ,1}  "' 
U  not  able  to  make  a  final  rep^the  may^'when"  ^Xl^'i"' 

':.7:'LT.T.i.zr "'  '"^  -"''- "'"-  '-'»■  - .: 

The  report  of  a  Master  Is  absolutely  privileged    and  no  .mi„.  , 
Ubel^wlll  lie  for  anything  contained  l/u:  aee' «ur;v%":,?;,"?;t 

Parties  n.:i8t  raise  before  the  Master.  In  respect  of  any  matter. 
presented  In  hi,  office  for  his  decision.  „ll  points  »hlcli  I,  ™ 
afterwards  desire  to  raise  upon  appeal.  ' 

ani'.l'''""^   ^eern   that    the   Court   may.   In    Us   discretion,  entertain 
appeals  on  grounds  not  distinctly  taken  before  the  Master     ut 

rs  ^rtheTp^ar"  •"'  '""■^"■'"''  '^^'^ "  '--^'"''  »■■'"•'" 

not  taken  before  the  Master,  It  might   refuse  so  to  do.    ThuTt 

appeal 'ftT«h   ?°".""  '•"""  ■"  ^'»""'"«»»  to  be  ra,«d 
E   lirr  ,,2        5  been   raised   before  the   Master:   Brimm  v 
»mi()l.  18  Gr.  224;  and  see  Cfou.fer  v.  UcLean,  10  Gr.  576. 

te„dL°I''"h'  "  f'".'"  *""  '"'*^"'°''  "'  ">  ""'"■"  »■■  ■""  any  point  In- 
»l  ,  /,,  ■■  l^  ""  """"'■  ""  "'^  "•■«■>  "efore  the  Master,  it  Is 
safer  t„  deliver  the  objection  In  writing,  or  to  have  it  noted  In  h 
Master's  book;  but  this  Is  not  absolutely  necessary. 

See  further  as  to  appeals  from  reports:  Rule,  502-504.  and  notes. 

lo™"?,!!^.!!  "•"7*'  •'  MMter.-Where  a  Master  dies,  or  becomes 
Mna  S^i  cL!1T"'"°!k"''  """■™"'  ""  <>'■'"'■■  ">">■  »''  -"■•■••l"^''  refer- 
already  taken:  Anon.,  4  Jnr.  858. 

For  forms  of  reports  on  sales:  see  Form  No.  r,3;  H.  &  L.  Forms.  No. 
Form/ V  JrT^^^  *''  administration  actions:  Form  No.  M;  H.  i  I 
U)«n    ;  .uf'  ^''^   '°  mortgage  actions:    lb.   Xos.   lOTO-lOTS.  lOT^ 

080,  In  partition  actions:  lb.,  Nb.  1083;  m  partnership  action:  /B,.  No 

077^  nnrt  .TUT'  fr''''""^^  '*'■  '^»1=  '"  redemption  action:  76.,  No, 
ifVi,  and  see  Rules  425,  43i. 

425.  In  the  report  no  part  of  any  account,  affidavit. 
Ueposition  examination  or  pleading  used  in  tlit«  iA[aster's 
omee,  shall  be  stated  or  recited,  bnt  the  same  niav  be 
rt-turred  to  by  date  or  otherwise.     C.R.  689. 

As  to  form  of  reports:  see  note  to  Rule  424. 
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426  Bepor  s  affectiDg  money  in  Conrt,  or  to  be  paid  «•-"  «•■ 
mto  Court,  shall  set  forth,  in  figures,  in  a  schedule,  a     "'' 
brief  summary  of  the  sums  found  by  the  report,  and  paid  K'.',?.t.:." 
or  payable  mto  or  out  of  Court,  and  the  funds  or  shares  --y.  i. 
0  which  the  sums  of  money  are  respectively  chargeable.  vZiu" 

t.a.  bUU.  °  Into  Court. 

acted  on  In  the  Accountant's  office. 
( 

I       427  As  soon  as  the  Master's  report  is  settled  and«T"'.° 
:    signed  ,t  shall  be  delivered  out  to  the  party  prosecuting  -pX' 
the  reference,  or  m  case  he  declines  to  take  the  same  f.""™to', 
then  in  the  discretion  of  the  Master,  to  anv  other  partv  l."l'h.*„"t'.'" 
applying  therefor.    C.B.  691.  "  *»^ '"'" 

428.  Pending  a  reference  to  a  Master  all  affidavits  "i;''"" 
papers  and  documents  relating  thereto  required  to  be  ''•"-'° 
filed  shall  be  filed  with  the  Master,  but  every  report  o, 
certificate  of  a  Master  shall  be  filed  in  the  office  in  which 
he  proceedings  were  commenced  and  upon  the  comple- 
tion of  the  reference  the  papers  shall  be  transferred  to 

rp  rof  '?,^n"'''  *^^  proceedings  were  commenced 
C.K.  693  and  700. 

quired  to  be  llled  In  their  own  oBce;  Mtler  the  present  Rule  all 
reports  are  required  to  be  tiled  In  the  offlce  where  the  proceeding 
were  commenced:  see  Rule,  761  and  762,  and  note,  O^'^^'^S^ 

429.  Any  party  affected  by  a  report  may  file  the  same  ao,  p.rt, 
or  a  duplicate  thereof.  He  shall  forthwith  serve  notice  ""orfor 
ot  filing.    C.B.  694.  durii™t.. 

tiol^lZlJ'  V^°'}u  l"'^""^"'  preliminary  to  Its  conBrm.-,. 
lion.  Rule  602.     It  must  be  Hied  In  the  offlce  where  the  proceedlnBs 

elsewhere,  then  in  the  offlce  from  which  the  writ  issued. 

mJl'/'^°"-  "  «""'<•»"'■  "'  »  Master,  or  a  Taxing  Offloer,  must  be  n.p,K 
Bed  before  an  appeal  can  be  had  therefrom:  Have,  v.  Haves,  8  P.  R  S'J''", 

Issue  thereon:  JelMl  v.  Anderson.  8  P.  R.  387.    And  where  It  appoints '""f  " 'I" 
a  time  for  the  payment  of  money  it  should  be  filed  before  the  day  for  "•"'""* 

report  is  one  requiring  conllrmatlon :   Mountain  v.  Porter.  1  Chy.  Ch. 

A.  to  delay  in  flllnr  a  dupllcite  report  by  a  party  Intending  to 
•ppeal:  see  Caitte  v.  Burnliam.  6  P.  R.  201. 
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Tbe  time  for  appuling  rum  Irom  the  ilate  of  aervl,.    , 
of  flUng:  Rule  502.  '"  "'  ""'" 

NoUce  ot  ming  need  not  be  served  on  deIendaoi«  »i,„  u 
appeared:  roron.o  Oen^a,  Tru.t,  Corp.  v    ZiTTo.  ".  H.  S  "" 

430.-(l)  Where  the  Master  is  directed  to  app„i„, 
money  to  be  paid  at  some  time  and  place,  lie  shall  al 
the  same  to  be  paid  mto  some  Bank  to  the  joint  cm 
of  the  party  to  whom  the  same  is  made  payable  and 
Accountant.    The  party  to  whom  the  same  is  m^S fp  ' 
able  may  name  the  Bank  into  which  he  desires  the  same 
to  be  paid. 

(2)  Where  money  is  paid  into  a  Banlc,  in  pursuance  of 
such  appointment,  the  party  paying  m^y  pay  the  si 
either  to  the  credit  of  the  party  to  whom  the  samt 
made  payable,  or  to  the  joint  credit  of  the  partv  and  th. 
Accountant;  and  if  the  same  be  paid  to  the  sole  credit  (•' 
the  party,  such  party  shall  be  entitled  to  receive  tiie 
same  without  order. 

(3)  When  money  is  paid  to  the  joint  credit  of  tk 
Accountant  and  the  party  entitled,  the  Accountant  shall 
sign  the  cheque  for  payment  out  upon  the  production  of 
the  consent  of  the  party  paying  in,  duly  verified,  or  of 
his  solicitor,  or  m  the  absence  of  such  consent  upon  tk 
order  of  a  Judge.    C.E.  695. 

to  ™t'  ^'»r  ?,",'  '!'"*•  '"  ""  ■»^'"™'  »'  ■"»-"'>' '"«»  co«,  m 

LTtond,H"°"T  [°  ™'='  ^^"'  "■»  W"  '■  r«I<>lr«l  to  do  so,ne.«. 
«oe  aoui,  »hl  '"'■■«"'"■'«  '"e  money;  e.g.,  in  specific  pertom- 
"  In  m,^rt.;.  ?.  ""^  ''""'°'  "  "^"""^  '»  ««'■"«  a  conveyance: 
"JlZtlr^l  '"""!f'  :""«  '"«  mortgagee,  or  IncnMbrancerV  ... 
required  to  release  and  discharge  their  incumbrances,  etc. 

is  nald  ,i  T.°*T  °'  ""  '^"«  ""  -'  '"'  P'rty  to  whose  credit  I. 
order  nh^.JneT'  "'"  "  "'«'«'  ^^  '"«  """"■  "i^er  spos  .. 
u^n  'fllln^  ?h  '"u,"""  ""■■'"'■'•  "''»»  ■>"«"«'>■  "'  wlttoul  order 
thTntoilv  .!  7  "^  ™'"^°'  "  '"«  '"""^"T  or  the  party  paying 
^l«^f  f'  "t  ■"•'"""^"°"'  »'  fe  Judgment  or  order,  and  .Mairs 
report  showing  the  person  entitled  to  receive  the  same. 

under  fl«,e  «0  (2),  be  may  draw  It  out  at  his  pleasure. 

m.Jr"".".  "It  "'"''  ""^'"^  ""'"''>'  '"■  "'"S"-'  <o  consent  to  Its  pay- 
17  ."  .^  ""'"' ''°"'""''  ""' '"'"  may  move  In  Chambers  tor  an 
order  to  the  offlcer  to  sign  the  cheque:  Bernard  v,  A)l«v  2  Chv.  n. 

to'/.'  '•  *"'""'"'•  »  •""••  N-  S.  278.  Although  the  ntm! 
to  consent   appears   to   have   been   without   reason,   the  applicant  In 
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Bernnri  v.  Alley  wa.  refuged   Ws  costa.     The  apDllcatlon  mu.t   h»  .  , 
made  on  notice:  Tolten  v.  Mclntyre,  2  Chy.  Ch   462  «V*"' 

A  report  appointing  tbe  pajrment  ot  money,  should  be  filed  bofnr.  i>       . 
the  day  named  for  the  payment:  Mill,  v.  Diiin   rchy    Ch    53    and -ffl' b. 

'  '■        •     "'•  pointed  for 

It  the  bank  closes  It.  offlce  on  or  before  the  day  nsmed  for  pay-  '"'°*°'' 
ment,  and  default  be  made,  an  application  must  be  made  In  Chambers 
to  appoint  a  new  day  and  to  name  another  bank,  and  the  order  must 
be  served:  King  v.  Connor,  1  Cby.  Ch.  274. 

431  Where,  by  a  report,  any  money  in  Court  is  found  M..,cr ,. 
11  to  belong  to  infants,  the  Master  shall  require  proper  Sr.L'f 
"  evidence  of  the  age  of  the  infants  to  be  given  before  hiiu  'f"',"' 

and  shall  m  his  report  state  the  date  of  birth  and  age  at      ' ' 
the  time  of  his  report  of  each  of  such  infants  or  shall 
certify  specially  his  reason  for  not  so  doing.     C.R.  696. 
Ruuln    ''°"'"'  '"■°""'™  '"  ™«"''  '»  JudPnents  and  orders:  see 

432  In  administration  suits,  reports  shall,  as  far  as  R.p.r,.  i. 
possible,  be  according  to  Form  51.    C.E.  697.  i-iminii. 

For  Form:  see  H.  4  L.  Forms  No.  1082.  """•• 

The  Master  should  not,  in  an  admlnUtratlon  action,  atUch  to  his 

report  a  copy  of  the  will  of  the  testator  whose  estate  is  administered- 

ifcCorjor  V.  McKinnon,  16  Gr.  361;   and  see  Rule  425. 

433.— (1)  The  Master  shall  have  the  same  power,  au-  m..,„  i. 
thonty,  and  jurisdiction,  as  the  Master  in  Chambers,  in  Z'ii"7,T. 
respect  to  all  matters  referred  to  him,  or  which  may  1;?"",,°'"° 
arise  in  his  office.  .  '^  ch.„b,„. 

(2)  Where  he  acts  as  urder  this  Eule  the  fees  (payable 
in  stamps)  shall,  in  respect  of  such  business,  be  the  same 
as  are  payable  for  the  like  business  to  the  Master  in 
Chambers.    C.E.  698. 

434.  Any  Official  Eeferee,  upon  the  request  of  the  o«.w 
Master  in  Ordinary,  or  of  a  Judge,  may  sit  for  the  Master  Si,  !i"/or 
m  Ordinary,  and  while  sitting  for  him  shall  have  all  the  JLV.'"5,r* 
authority  and  power  of  such  Master,  but  shall  not  be""'"- 
entitled  to  any  fees  to  his  own  use.    C.B.  699. 

hJ^V'  ?'''•,*'"«  «"«  M««"  •■>  Ordinary  may  appoint  a  deputy, 
out  not  a  local  master.  As  to  the  appointment  of  deputies  for  Local 
Masters:  see  Jud.  Act,  s.  S9. 

s™  rM°  7m  °'"'°"""'""  "'  deputies  for  other  offlcers  absent,  or  111 : 
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RCLES  OF  OOUBT. 

438.  In  taking  accounts  in  administration  prooeediii)ts 
interest  shall  be  computed  on  tlie  deceased's  dehts  from 
the  date  of  the  judgment  or  order,  and  on  legacies  from 
the  end  of  one  year  after  the  deceased's  deatli,  unles< 
any  other  time  of  payment  is  directed  bv  the  will  PR 
703.  ■  ■ 

The  Master  ought  not  to  procwii  ex  parte,  even  Ihoiigh  the  i, 
fendant  illil  not  appear  on  the  motion  for  ailmlnlBtratlon  Jartm, , 
Jfolflicu^s.  12  Or.  47:  Rule  403. 

Before  proc.dlng  to  take  the  accounta,  the  Master  ahouH  r-ouir- 
the  necessary  evidence  to  be  brought  before  him.  to  sho.  „i,o  ir. 
the  parties.  If  any,  who  ought  to  be  served  with  an  ollirf  ropv  ri 
the  judgment  as  prescribed  by  Ktile  87.  The  Master  should  ditM 
on  whom  the  Judgment  Is  to  '«  served,  and  he  may  alio  dlapens.  will 
ser  Ice.  on  any  parties,  as  he  may  thlnu  nt:  lb.;  but  eee  llule  40.1 

Service  may  be  dispensed  with  on  parties  whose  apparent  Intert" 
Is  small,  and  where  there  Is  difficulty  In  effecting  service,  and  oUt 
parties  In  the  same  Interest  are  already  represented,  or  directed  to  I). 
served  with  the  judgment;  mere  difficulty  in  effecting  service  would 
not  alone  be  sufficient  ground  for  dispensing  with  service. 

Persons  who  are  served  with  an  office  copy  of  a  judgment  and.r 
Kulc  8.  do  not  thereby  become  parties  to  the  action,  they  inerelj 
acquire  a  right  to  attend  the  proceedings  on  giving  notice  o[  ibeir 
desire  to  do  so  to  the  plaintiffs  solicitor,  but  they  ,ire  bound  bv 
the  proccedlgns  as  though  they  were  actually  partiM  to  the  action' 
Bnghth  V.  EvgtUh.  12  Or.  441:  and  see  .tipra,  p.  mi;  and  wlim 
they  do  not  attend  the  proceedings  In  the  Master's  office,  thev  are  noi 
entitled  to  notice. 

Persons  so  served  may  give  notice  to  the  plaintiff  of  their  desire 
to  attend  tbe  proceedings,  and  are  then  entitled  to  be  served  with  tf, 
appointments  In  tbe  Master's  office,  and  with  notice  of  the  moticu  lor 
distribution:  but  where  a  person  served  with  the  judgment  does  noi 
notify  the  plaintiff  of  his  desire  to  attend  the  proceedings  he  Is  nol 
entitled  to  notice  of  tha  proceedings  In  the  Master's  office,  nor  of  tlif 
motion  for  distribution:  see  Rule  87.  note. 

Persons  BO  attending,  however,  are  not.  as  of  course,  eotltlcd  to  tlie 
costs  of  so  doing  out  of  the  estate,  and  unless  the  Ton  it  Is  satlsjed 
that  there  was  some  good  reason  for  their  so  attending  they  will  bo 
left  to  bear  their  own  costs  In  any  event:  and  may  be  ordered  to  i«i> 
the  extra  costs  occasioned  by  their  unnecessary  attendance:  see  If«l 
bij7. 

Persons  served  under  Rule  87  cannot  be  .equired  to  a.iouni:  see 
supra,  p.  465. 

Where  the  Master  finds  that  any  parsons  not  coming  within  K»l 
8i.  ought  to  be  made  parties,  and  enabled  to  attend  the  proceeding 
he  may  add  them  as  parties  under  Rule  404.  Persons  added  undn 
that  ffule  become  parties  tn  the  action,  as  If  they  had  been  orlflMlly 
made  parties  to  the  writ,  or  originating  notice,  and  thereafter  their 
names  are  added  aa  defendants  In  the  title  of  tbe  action. 
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MASTER  8  OFFICE— lAKINO  ACCOVNTS. 

The  dinction  contained  In  tbie  K„lc.  aa  to  the  allowance  ot  m 
Veet  on  debl^  applle.  to  debt,  not  tearing  latere.,  pHor  t„  tt 
tote  of  the  Judgment.  The  Judgment  (or  admlnletratlon  onerate.  a.  . 
Judgment  for  all  the  creditor,  of  the  e.tate.for  the  amoTt  ir.Sel? 
reepectlre  debt,  and  consequentljr  from  that  date  they  bear  lnlere.t 
but  where  a  creditor  I.  entlUed  to  lntere.t  from  any  prior  daU  by 
virtue  ot  any  .tatute.  or  any  contract,  expressed  or  Implied  the 
Master  may  a  low  .uch  lntere.t.  But  where  a  .„m  1.  payable  „  a 
certain  day.  with  Intereat.  there  Is  no  Implied  contract  to  pay  Interest 
at  the  «me  rate  after  default;  and  even  where  the  same  rate  ha.  been 
paid  for  many  year,  after  default,  there  I.  no  Implied  contract  to  ron 
j  tinue  doing  so :  Re  RoJxrls,  Ooodchap  v.  Roterti,  U  Ch    D   49  ■  a2  I 

«  ,*.^'  «"•/'•"<»•"'"  *■■  G™'""».  8  P.  R.  495.  A.  to  what  la  a 
sufllclent  demand  of  Interest  within  the  .Tud.  Act.  s.  35  (2)  janro  n 
197;  see  Gcofce  v.  Rom.  32  L.  T.  Ce6. 

,JrZ2^1',1""  "'r'"  .1""  °'  >'"»°°«'"'  •«"  intereet  from  the  i«.r,.,  on 
expiration  of  a  year  from  the  testator',  death,  unless  the  testator  ''""'"■ 
WM  the  legatee  s  debtor,  or  being  a  parent  of.  or  .landing  In  (oco 
par«.t.  to,  the  legatee  ha,  made  no  provlalon  for  the  m^ntenaSce  of 
the  leptee  who  Is  an  Infant:  even  though  the  fund  out  of  which  It  Is 
payable  Is  reversionary,  unless  It  distinctly  appears  that  Interct  I, 
f  ^  «.°  l^"  '""''  '*"'  '""°  Bo^eMlon:  Walton  v.  Walton.  1912 
AC.  658;  107  L.  T.  657.  Interest  on  I,gacle8  charged  on  land,  bear 
iTiterest  from  the  testator's  death:  Ashburner  v.  AfoBKirc  ■>  Whltp  £ 
Tudor',  U  C.  (7th  ed.).  862;  but  V.^ra  the  legacy  l.\lZToui 
of  the  proceed,  of  the  Mie  ot  land,  tha  Interest  doe,  not  run  until 
a  year  from  the  death:  r»r»cr  v.  Buck.  18  U  R.  Eq.  301;  but  where 
be  wle  was  postponed  by  the  testator  till  after  tha  death  ot  a  tenant 
lor  life,  and  the  rents  were  directed  to  be  applied  as  If  the  sale  had 
.alien  place,  a  legacy  payable  out  oi  the  proceeds,  was  held  to  bear 
Interest  from  the  death  of  the  tenant  for  life:  Re  Waters  Waters  v 
tocr.  42  Ch,  D.  517;  61  L.  T,  431;  and  see  Re  Scam.g.  4  O.  L  R  632' 
iVhere,  for  the  convenience  of  the  estate,  the  payment  of  a  legacy  i. 
postponed  by  the  testator,  the  legacy  bears  interest  neverthelei  from 
a  jear  from  the  te.tator's  death  :  Re  Olive.  Olive  v.  Wetterman   60  L  T 

;'oJ„'v  ^i;'*™.'-?  t"*"^"  '°  '"  """"  ««="<or:  we  Re  Oariner. 
I.mg  V  OarJncr.  67  L.  T,  552;  and  see  further  a.  to  Interest  on  legacies 
Hi-  .rudlctn.  26  Ch,  D.  743;  50  h.  T.  200.  ■oipt'.ieB. 

I  iJ'f  '""'"'■  ^  "  *«  allowance  of  Interest:  notes  to  Rule  410,  p. 
^iO  et  aeg.,  supra. 
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436  OTiere  an  order  is  made  for  payment  of  monev 
out  ot  Court  to  creditors,  the  person  whose  dutv  it  is  to 
prosecute  the  order  shall  send  each  creditor,  or  his 
solicitor  (if  any),  a  notice  that  the  cheques  mav  be  ob- 
tained from  the  Accountant;  and  shall  deposit  with  the 
Awonntant  any  papers  neces'^ary  to  enable  the  creditors 
to  receive  thefr  cheques,    C.E,  714. 

I  artMr"!'""  '*;''°  ^''^'^  """'^^  '''^""»'  ^'"-  "h"  are  not  parties  to  the 
!    'tlon   are  not  entitled  to  notice  ot  a  hearing  on  further  directions 
"»r  of  an  application  for  distribution :  Loria  v  O'.VciH   13  Or   179 
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982  EDLI8  OF  COUBT. 

Cr«IUor«  who  have  received  more  than  their  .bare,  may  be  o,d,r^ 
to  refund,  oa  the  appllcaUgn  of  a  creditor  who  has  not  received  h? 
proper  proportion:    Ckninherlen  v.   Clarke,  1   Ont.  136    9  om  » 
2'S;   but  the  rl(ht  ma/  be  barred  by  the  SUtute  of  Llmluu™.  t 
not  proeecuted  within  sta  yeara  from  the  date  of  the  ovoroam  J 

00    J-4*     ft    £a4« 

For  form  of  notice:  see  Form  No.  50;  H.  «  L.  Forms  No.  993. 

437.  Every  notice  required  to  be  giveu  to  a  creditor  or 
claimant  shall,  unless  the  Master  otherwise  directs  be 
transmitted  by  registered  letter  to  the  creditor  or  claim 
ant  at  the  address  given  in  the  claim  sent  in,  or,  in  case 
the  creditor  or  claimant  has  employed  a  solicitor,  to  sutli 
solicitor  at  the  address  given  by  him.    C.E.  715. 

?™.hbo.         *^-  ■"^'^ere  a  sale  is  ordered,  the  Master  mav  cans* 

r.''".,'d."'  ^^^  property  to  be  sold  either  by  public  auction, 'private 

contract,  or  tender,  or  part  by  one  mode  and  part  Iv 

another,  as  he  may  think  best  for  the  interest  of  ail 

parties.    C.B.  716. 

Coadwet  of  tke  ■•I..— The  party  having  the  carriage  ol  the  ordtr 
or  Judgment,  directing  a  sale,  Is  the  party  usually  ealKled  u  ti. 
conduct  of  the  sale. 

C.  R.  717  provided  that.  "  where  the  trust  of  any  will  or  setHemeD: 
are  being  administered  and  a  sale  Is  ordered  of  any  properly  vested 
In  the  trustees  of  such  will  or  settlement  upon  trust  tor  sale  or  wItS 
power  of  sale  by  the  trustees,  the  conduct  of  the  sale  shall  be  glw 
'°  '•'«  trustees,  unless  otherwise  ordered.     And  see  Enj.  R„  March, 

C.  H.  717  has  not  been  continued,  and,  therefore,  subject  to  tbe 
Master's  discretion,  now,  as  In  other  cases,  the  plaintiff  would  bare 
the  conduct-  Re  Uanhalt,  W.  N.  1879.  12. 

The  conduct  of  the  sale  was  given  to  a  defendant  In  an  action  by  | 
one  trustee.   *ho  was  also  tenant  for  life,  against  the  three  olbn 
trustees:  He  Oardner.  Oardner  v.  Beaumont.  4S  L.  J.  Chy.  6«. 

The  mere  extent  of  the  Interest  of  any  party  In  the  property,  or  tit  I 
possession  by  him  of  title  deeds,  does  not  give  any  right  to  coodml 
the  sale.    Dsually  the  plalntllt  having  the  carriage  of  the  JudfiMnt. 
or  order,  will  also  have  the  conduct  of  the  sale:  Dole  v.  HmilM. 
10  Ha.  App.  vll.     But  where  It  Is  for  the  beneBt  of  all  parties,  tn  I 
conduct  of  the  sale  may  be  given  to  a  defendant:  Bewilt  v.  ,Vmio«  [ 
7  W.  R.  6;   Dixon  v.  Pj/ner,  7  Ha.  S31;   or  where  all  p«rtlM  to  Ibt 
action   wish   to   bid.   It  may  be  given   to  an   Independent  rwllcltor: 
Ramsay  v.  MeDonaU,  8  P.  R.  28S.  . 

It  Is  the  duty  of  the  solicitor  of  the  party  having  the  cunduet  of  I 
the  sale,  to  prepare  the  advertisement,  to  procure  Its  settlement  by  tbe  [ 
Master,  and  to  see  to  Its  publication,  pursjant  to  the  Master's  direc-  f 
tlon,   to   make   the   necessary   arrangements   with   the  aurtloneor,  ''  j 
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I  attend  the  sale,  to  aee  that  the  contracts  eri.  rtuiv  .f«..j  >  .1. 
cha-r.,  and  that  .he  depoaiu,  „  any!Cu."S  tlT'h'e  'TtjVr^^r.  ^  *" 
are  d.ly  paid,  to  prepare  the  n.ce«.ry  affldavlt.  provinVthe  .^  and 
procnr.  the  report  on  «Ue  to  be  wttled  and  Hied,  to  deliver  aN^t™« 
•nawer.  to  requl.ltlona,  and  objection.,  and  to  attend  any  reter^nc"™ 
to  the  t  tie:  to  attend  the  aettlement  of  the  conveyance,  and  pro 
cur.  their  execution  by  all  neceasary  parUe.  to  the  action  and  to 
enforce,  11  neccaaary,  by  motion,  the  due  performance  by  the  pur- 
cba^r.  of  their  contract..  He  1.  uaually  atyled  "the  vendor,'  aoHcl- 
tor,"  and  a.  auch  he  acU  tor  the  purpoae  of  the  aale,  and  a.  rega  da 
the  PU-  haaer,  tor  all  the  partle,  to  the  action  who  are  Into'eated  In 

i  K  ■  "L-  "■  "^'  ""'  ""  "'"'  "="«■"  ""■«  "ear  any  loU  occa 
. looed  by  auch  .oUcltor'a  mal.eaa.nce,  anch  a.  the  mlaapprornation 
ot  the  purchaae  money:  MulMtu  v.  Clarice,  11  p.  R  350.         "''"■"""' 

'  >°1:  fj  :;     ;    ,'°'"'"'«'«  "y  »""•■•  Pnrtlea,  with  the  party  '•"I"- 

I       The  party  having  the  conduct  ot  the  aale.  la  not  at  liberty  to  bid 
t  unlMB  leave  to  do  .0  Is  granted  specially:  see  Rule  m. 

'  ,.„*'1°"/  ".','  ^/'  ^"""^  °''""'"'  '<"■  *»■"  "'  >"«<•«".  '•■■«  property  Abonlv, 
»,i!!  f  "^'""".T  ""*  ""  °«»"''  '"■•  "^l"  «""»"'  furthe°orderT»l. 
Shmcooi  v.  Campeell,  1  Chy.  Ch.  299. 

439.  The  party  having  the  conduct  of  the  sale  shall 
bring  into  the  Master's  office  a  draft  advertisement, 
which  shall  shew : — 


(a)  The  short  style  of  cause ; 

(i)  That  the  sale  is  in  pursuance  of  an  order  of  the 
Court ; 

(c)  The  time  and  place  of  sale; 

(d)  A  short  and  true  description  of  the  property  to 

be  sold; 

(e)  The  manner  in  which  the  property  is  to  be  sold, 

whether  in  one  lot  or  several,  and  if  in  several, 
in  how  many,  and  what  lots ; 
(/)  What  proportion  of  the  purchase  money  is  to  be 
paid  down  by  way  of  deposit,  and  at  what 
time  or  times,  and  whether  the  residue  of 
such  purchase  money  is  to  be  paid  with  or 
without  interest; 

(g)  If  there  is  an  upset  price  or  reserve  bid  it  shall 
be  so  stated. 

(h)  Any  particulars  in  which  the  proposed  condi- 
tions of  sale  differ  from  the  standing  condi- 
tions.   C.R.  720  and  721. 
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EVLat  or  OOUBT. 

Any  partlcuiiri  la  which  the  propowd  condltlon«  of  «I.  m 
from  the  ttaBdlng  conditions,  are  to  be  Ht  out  In  the  tdv.«  ' 
Thi.  Bute,  therf ore.  render..  It  unneceJJJy  ?o  brljg  iJl^'"":'" 
I.r.  and  condftion.  of  «le.  apart  from  tho«  neceslajny  rtZre?  ? 
embodied  in  the  advertliement.  ^  rrqmredtob, 

Advertleements  of  lale  should  be  framed  as  conrlsely  as  nn...M 

and  all  matter  which  conveys  no  necessary  Informatlo^o  inSu 

purchaser,  should  be  excluded.     The  Introduction  o    "p  °^  ^"u 

be  av^ed:  BoxJ<fr  v.  Pinlav.  l  Chy.  Ch.  230;  Buckan  v.    i'  '■„  ; 

i/;    ?!  »?jertlsement  should  set  out  the  Improvement.-  ffjl 

anv  V  \.Z^^-  ^V**''  ""*  '^'  "*"*"«  «'  »  favouablfui^' 
any:  McAJpine  v.  Young,  2  Chy.  Ch.  171.  But  any  onila»fon«  nMs 
kind.  must,  as  a  general  rule,  be  objected  to  at  the  tlmrof  tt  „nV 

«H«  H  .  L*  ''*""**  *  matertBi  fact  was  omltt.d  from  th. 

advertisement,  ey..  that  a  lease  was  subject  to  a  ground  Z 

ir^Zs^r^  2!riT;;T  r-cr^--^ ''"-  -  --"' 

MlBdescrlptlon  in  the  advertUement.  where  Jt  amounts  to  a  m.t.,h' 

,     n.l.repraent.llon.  I.  al.o  a  ground  for  con,pe„»„„n  to   he  p„S 

S,„mm„,  y.O-Donoho..  28  Or.  207;    .l,o  material  ve  bll  XTrl 

to  be  relieved  from  hi.  purchaw:  Malhia,  v.  Yelt,  46  L  T  tr 
Rerf»ro,.e  V.  Hard,  20  Ch.  D.  1;  45  L.  T.  485;  51  L.  J,  Ct  113  b„  ; 
LT  n  vf  •»"?"•■'""»''  "  »'  "oxgl't  with  knowlete  ot  lb, 
'(.',.  ■■  '■""''•  "  "-  "^^  *"•  "»>'  '«  ""™.  »P  iw: 

PlenT"^  ■nOiJe.crlptlon  of  a  .treet  number,   there  being  other  ,.«• 

oltv  lo^M?™  /k    •.^-  ^"~""'  '  ""•«""'Pt">->  of  the  depth  ol . 

Leniitil  ,h  '°''"'\''"  "'>"  ■">'  '■>  'nlltle  the  purchaser  to  « 

22  O.  U  B^'lM      ''°°''*'  ^  ^'P""   P"  '<«":   '^""■»  >■.  Smp.«,  •< 

.„Z''.'7  !  .^'Mtatement  In  the  advertisement  has  been  verballv 
^IZ  t     ?i  "'"  '"'  ""  "tx^tloaeer,  but  such  correction  wa.  no. 

t^lly."  ^,  '""■'^''""'■'  «•  '•""  18  not  entitled  to  compensitloE, 
rl,  "^  ?;  °  '™''°''  "■'«'"  "ot  be  entitled  to  enforce  the  coi 
tract  specilically:  He  Hare  rf  OJfoorc,  1901,  1  Ch.  93;  83  L.  T.  672. 

Where  leaseholds  subject  to  onerous  covenants  are  offered  for  »1» 
such  covenants  should  be  dlacloaed  to  the  purchaser;  and  an  accept. 
ance  of  the  title  In  Ignorance  of  such  covenant,  will  not  be  Wndli.! 
on  the  purchaser:  Be  Haedicke  d  Lipaki,  1901,  2  Ch.  666:  85  L.  I. 
402;  ifol»neu»  v.  Hawtrey,  1903.  2  K.  B.  487;  89  U  T.  350. 

Sp«oUI  ConditloBt— Unnecessarily  stringent  conditions  of  salt 
ought  not  to  be  sanctioned  by  the  Maater;  thus  where  the  title,  or 
the  proof  of  It.  was  Involved  In  no  dlfllculty,  a  condition  of  M^e  that 
„,,  a""^  '^  ""'  '"  ""'  '"""'^  '0  «''«  '■"y  evidence  of  tiile.  or  anj 
title  deeds,  or  copies  thereof,  other  than  such  as  are  In  his  poBseulon. 
or  prove  an  abstract."  was  condemned  by  the  Court:  MrDomli  y 
OoMon,  2  Chy.  Ch.  125;  and  see  Dance  v.  Oomvaham.  L.  R.  »  Cta 


MASTU's   OmCE — SALES. 
m:  Dunn  V.  flood,  25  Ch.   D.  821;   49  L.  T   «70-  28  rh    n    k.<     .... 

In  ulea  by  the  Court,  If  a  rood  tltln  can  b«  mn,i.  .i. 
...  .t  lH«rly  to  rnllev^  th.m'X,  i^  "„°  cw7ondl.lI.''V''"  r 
.«l«.lo„  to  n,.ke  .uch  a  u.,.,  and  the  Co'irt  -T  «  U"",  t 

practlc.  Of  a  Court  of  Egu.ty.'not    „  «t  up  f'or  «  e  a  mie-'klT- 
In.  It  to  1«  badi"  BenMt  v.  WUeler.  I  It.  ^  "    io*"!  v    «  » 

dltlon.  for  th.  time  being  of  th,  In^^lratiJ  ITw  llcl«y  wje't^ 
corporated  Into  the  contract,  and  It  wa.  not  own  to  thTiwLTon  ttai 
fl°°  ,'.''?'l"">'  '"""'">'  *""  '"^  Statute  of  Frauds  ""»,«^ 
S. We.  114  L.  T.  Jour.  172;  and  the  Mn.e  rule  would  SoShtle«.DOIy 
JO  jhe  lu^rporauon  of  the  .Undlng  condition,  of  the  CouTref"red  !o 

A  condition  of  gale  la  bad,  ae  misleading.  If  It  rwiulres  th«  n,.r  „ 
'  .urthat"h7°.,^:  true  What  the  vendor  Knows  t'o  Tfl:;:: /o    r  i  S°,°ir 
i   .     ?,      I,  "°"  °'  ""  """  '«  ""«  accurately  known,  when  In  f"'"" 

'    r  And  ^"oTh"  ""  "'"i""-  "^  """  '■  ^"X^r'on.  78  £,.  T  Jour  "rrj.","' 
I       j,H      '."""''»"«'■  PU'-'^tiaslng  at  a  sale  by  the  Court  under  such  ;'5'"" 
cond  ton,  I.  entitled  to  have  a  good  title  made,  notwlthst^ndt^  "he  "'••'•'•■■' 
coudltlons;  but  where  the  conditions  on  the  face  of  theij  puroort  to 
8lve  only  a  good  holding  title,  that  I.  all  the  puroLer   even  Zuah 

And  where  a  sale  was  had,  under  a  condition  that  orecluded  th. 

r^vx  H^r'n  v?."" '""  ■'^'" '" "« "o-n,^"  Sn »: 

Z,  ^    [  .  '"■  ""'  ""  !"'«''»«■■  inquired  Into  the  prior  title 

»,.^  ,  '   ^°*  "'  '"''"'"'  '"■«   ""   "WMtlon   was  well   founded 
^^,     "T'  ""  """  ^""'  ""  P"*"".  and  dlscZrwi  hto 

J  De  G  «  s.  627;  and  see  flunn  v.  flood,  .upro,-  but  see  Re  Natlonnl 
I  Prmtnciat  Bank  v.  Manli,  71  L.  T.  629.  JVnHonol 

!  r«r,MonV',lfH'^'   "'h*    k"""  '   ™'"""''"   ""'  »»   "Xjectlon   or 

I  aTkooi^L^  f  ,"*  ff  "^  "■'  Pxrchaser  by  reason  of  the  non- 

wl.r  ij?  "'  "'  °-  '"^  '""^  "'"  December,  1841,  by  a  married 

woml^kT  <^<""'ey«''<;e  to  tha  vendor,  and  that  the  married 

womaa  had   one-fifth   Interest  In   the   estate,   and   that   the   vendor. 
Llm£tl™/°fr°i°"'  "^^  °°'  °""""''  »  ""«  •""'"  ">«  Statute  of 
I  purchasers:  fie  Cumminy  to  OoldboU,  78  L.  T.  Jour.  31. 

!hn^'^  '  ?,'°  ""  "*"   '"'°''  «"<""»■>  that  In  caso  the  vendor 

r  ,«„^H  V  •"'"'»'■'«  '»  ■•'■"""^  or  comply  with  any  obJecUon 

ih/Z  f    "'  ?""  "^  ""  »""''«•".  "e  might  rescind  the  »Ue,  aS 

I  me  purchaser  delivered  requisitions  which  the  vendor  answered    but 
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tut. 


mm  I     i         «»"« o,  CO..T. 

tb«  purrlLur  coBildmd  the  uiwer  iMufllclcal.  and  the  v,i,d„, ,» 
vv.  nolle,  ttat  b.  r.KlndM  th.  contracl.  It  w„  Ld  ttii  th      ' 
cb«er  could  n«,  br  .ub«M„e.tly  w..,l„,  hi.  oSUuon.  p* ,   r,™ 
r».cl..lon  from  taking  effect:   Dame,  v.  Wood.  611,   T    ,M    il 

1m".!"."  '"''\"  """'""•  "1  "  "Pl-W'd  tl.,t  the  purrha"; 
objected  to  .  prior  contr.ct  tor  ul.  .ppearlng  on  thn  r.,^!,!, 
they  offered  to  (llr.  time  for  th.  remov.1  of  their  l,Xn  I, 
vendor  wonld  .It.  .n  Indemnity  ...In.t  th.  prior  cont.r™.  'at 
.thre.t.n.d  .ctlon  If  tbi.  w..  not  .cc.pted.  the  vendor  r„,'„H,2! 
r.iclndlni,  wu  held  .ntltled  to  do  .or  TTool.oK  v.  pZ,'t  a! 

«1  L.  T  348 J  but  .uch  .  power  to  re.clnd  c.n  not  be  «.er"l,ed   .« 
In  good  faltb:  Smith  v.  WoHorc,  1896,  1  Cb.  385-  Ke  lv,j(onTT»T 
1.07,  1  Ch  ,u:  H  L.  T.  2»:  and  where  a  r^iuLlu™  u  t.":™ 
a  vendor    .  not  entitled  to  r.«lnd  .rbltrarllr,  and  not.lthZ" 
?wTchI  M*"*         ^'"''""  ""  •>•  """"f-  <><"•»»  V  C 

„„^^"'!l  ""  ™'""'"™«  """  •  ">>'•  'or  making  objertlou,  ,o  ,i. 
iill  "."f  "iL""",  '^"'  -"•>"'"""  »<"  ■»•"«  within  .he  time  ,ml 
deemed  to  he  waived,  .uch  condition,  will  be  .triclly  bindln.  on  lb, 
purcba,er,  except  In  the  ca«  of  an  obJ«Mlon  .bowing  that  thi  „nd.- 
haa  no  title;  ArmUnnt  v.  A'luoii,  2S  8.  C.  R.  263. 

or  "Wectlon  to  th.-  till.,  there  I.  no  difference  between  the  cm,  oti 
vendor  .elling  having  no  title,  and  .elling  a  defective  title:  In  letthn 
n"t.?°  i*  "™"  ^"°""  "'  "■•  M"""'""" :  Bovman  v.  ffHo,j,  g  cb 
p.  588;  Be  /(lc*.on  .<  Hoden.  1905,  1  Cb.  80S:  190C,  1  Ch  If  r 
I-  T.  691;  94  L.  T.  418;  Be  Dciphton,  1898,  1  Ch.  458;  78  L.  T.  4J0.' 

After  a  Judgment  for  .peclHc  performance,  the  right  of  a  letta, 
to  re«clnd  under  a  .peclal  condition  l>  .object  to  the  control  or  Hi 
■  (,urt:  Httlkett  v.  DudUj/.  J907,  1  Ch.  690;   98  L.  T.  639. 

The  eipenu  of  procuring  title  deed,  not  In  the  vendor's  poaenliiL 
to  Which  the  purchawr  I.  entitled,  mu.t  be  borne  by  the  vendor  In 
.k'.*.K  "  ?  "'"'  '^'">'""»"  ">  ">=  contrary,  and  ..mMe,  a  ««dltl.i 
tnat  the  vendor  .hall  not  be  bound  to  produce  them  for  verlllcatlon  ol 
the  abatract  la  not  a  aufllclent  condition  to  the  contrary:  Ri  DuU 
d  Jtfton,  1898,  1  Ch.  419. 

Where  time  Is  made  "of  the  essence  of  the  contraol."  In  cue  ol 
default,  the  opposite  party  may  treat  the  contract  as  resclniifd  »llb- 
out  further  noUce;  but  thl.  will  not  entitle  a  vendor  to  retain  parcka* 
money  paid  on  account  (otherwise  than  as  a  depo.lt  on  sale):  ;.a»,* 
V.  O  Connor.  15  O.  L.  R.  519.  Where  the  purchaser  makes  detaul:,  lit 
forfelta  hla  depo.lt:  Me  notes  to  Rule  448:  Where  after  default  the 
opposite  party  treat,  the  contract  a.  etlll  .ubiistlng.  that  may  amount 
to  a  waiver  of  the  condition:  Devlin  v.  Baikey-  22  O.  L.  R.  39«;  ud 
see  Be  Crabbe  A  Little.  14  0.  L.  R.  631. 

The  atandlng  conditions  of  sale  are  those  referred  to  in  Rule  til 

Where  an  advertisement  Is  not  settled  Ir.  proper  form.  It  may.  on 

motion  In  Chainl)ers.  be  referred  back  to  the  Master  to  be  re-iettW, 

and  If  neceesary  to  appoint  a  new  day  for  the  sale :  nnxira  v.  M 

OBf.  1  Chy.  Ch.  244;  such  an  application  If  In  the  nature  of  an  appeil 
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tron  tb.  tautn  woald  M«m  to  b.  Iwroad  tb.  Ju,l,dlrtloB  of  th«  i 
Muter  In  Cb«iib.ri,  and  to  b«  propn'  to  b«  niiul.  to  .  Jud«, 

■•«"*, ■•f^Tbt  Muter  may.  witbout  ord.r,  b  an  npiot  prl« 
or  r.Mr..4  bidding  at  tb.  tln>.  tb.  adY.rtl.emint  I.  Mttl,d.  «d  Tb. 
doM.  It  li  to  h«  notlbd  in  tb.  condltlona  of  ul«. 

In  ord.r  to  «n.b1.  th«  Muter  to  Hx  a  rtMrv.d  bid.  an  alBdavIt 
mill,  by  lom.  competent  turveyor  muit  be  died.    Ree  H.  «  L.  Forma, 

Acoordlnt  to  tbe  Enillah  practice,  affldavtu  for  tb.  pur-  m  o( 
nablinc  tbe  Judie  to  tx  reurved  blddlnd  are  to  lUta  tbe  lue  ol 
tbe  property  by  reference  to  an  exhibit,  ao  tbat  tbe  »'ilue  may  not  be 
dlKloiwI  by  tb.  affldavu  wben  Dlnl:  Bng.  (t«l3)  B.  U3. 

The  amount  of  tbe  ruerred  bid  tbould  not  be  atated  In  tbe  con- 
mtloni  of  .ale,  but  merely  the  fact  tbat  the  .ale  1.  to  be  .ubJMt  to  a 
mervpd  bid. 

Where  tbe  Maiter  omitted  on  tbe  lettllnc  of  tbe  advertl.ement  to 
III  .  rewrved  bid.  on  motion  In  Chamber^  leave  to  Hx  a  ruerved 
I  m.  and  rfradvertlae  wai  granted:  Froicr  v.  Bent,  1  Chy,  Ch.  71. 

I     .*'.'?K  ""  "''  "'"'  "'""  •'•^'"'•"  "■•"  bo'or.  the  Muter,  a  „„„„. 
i  note  of  the  amount  of  tbe  rewrred  bid  under  a  aealm  cover  I.  to  be  m«nl..t"d 
i  Wivered  to  tbe  auctioneer,  or  penon  lelllng  the  eatate,  with  Inatruc  !?  *"; 
I  tloni  not  to  open  It  until  the  biddings  are  cloud,  and  not  to  make  the 
I  amount  of  It  known  even  then. 

I  ,   ^J"'*"^  purcha.er  cannot  be  prejudiced  by  any  mistake  made 
I  In  Ixlng  the  reserved  bid:  Re  Jelly,  3  o,  I..  R.  72. 

Where  a  ule  taku  place  suhlect  to  a  rcborved  Wd.  all  tbe  biddings 

I  ITS  auhlwt  to  the  condition  tbat  they  are  equal  to.  or  greater   than 

lie  reserved  price,  so  tbat  the  hlghut  bidder  cannot  inaist  on  k  sale 

to  bim.  though  the  auctioneer  declares  him  to  be  the  buy.r,  nnleu  his 

I  Md  tnlllla  tlie  condition:  JVcifanus  v.  ForlMcue,  1907,  2  K.  B.  1;  M 

I  „  Ji'l"?.™""™/".'  '■  ""''"■•'='>  ^y  "«  P''-')'  conducting  the  ule,  AdT.m.i,. 
at  such  t.raes  and  In  such  manner  as  the  Muter  appoints.  "i'- 

Where  a  sale  Is  postponed,  a  note  of  such  adjournment  publlriicd  at  Po..po».. 
1  ine  foot  of  the  original  advertisement  will  suffice,  without  Incurring '"'"'"' 
15  G^'T'*  °'  '"  "'"""'  '"'''  «'"'«"l8«ne"'t:  J'hoapion  v.  Milliken,  "" 

Sales  are  not  to  he  postponed  except  In  extreme  cases.  Where 
pemllng  the  time  appointed  In  a  mortgagee  suit  tor  redemption    the 

I  mortgagor  made  an  uslgnment  In  Insolvency,  but  the  plaintiff  pro- 
taeded  with  the  suit  without  adding  the  assignee;  a  motion  by  the 
•tier  to  stay  the  sale  on  the  ground  that  he  had  no  notice  of  setUlng 

\  lae  advertisement  was  refused:  Uotkim  v,  /o»n»(on,  e  p.  R.  257. 

440.  Upon  th<}  return  of  the  appointment  to  settle  the  d«to( 
advertisement  the  xMaster  »Iiall  also  fix  the  time  and  place  V.IX,'" 
01  sale,  name  an  auctioneer,  where  one  is  to  be  employed,  ™"""" 
give  direction  for  publication,  fix  the  upset  price  or 
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RULBt  or  OOUBT. 

rHMT\e  bid.  anil  mako  every  other  neceHnarv  urran.. 
ineut  prepnrntory  to  the  suh^    C.R.  722. 

roriMrl)  Rll  MlH  dirtettd  by  Ut  Court  of  ChMwtr,  h*d  u  h- 

•  Ml«  In  my  athir  wt '  could  not  bt  had  eiont  br  ..t,-.     T 

be  ,old  .l.h.r  by  public  .uetlon.  priv.i,  conlrHt,  or  ,""d  ,T»l 
by  on.  mod.,  nnd  pnrt  by  .noth.r.  u  h.  n..y  think  N,..' t»T 
^..»»t  of  .11  „r,l.,;  ,nd  h.  ™.y  «,  .„  up«t  prie.  „  ,^' 
Mddlni.  b«t  rach  pric.  or  biddlni,  nntt  b.  h  Bui  .i'  ,h.  ^ 
b.ld  by  him  for  -h.  »„11„,  Of  th.  .dr.m«" ."."".n"  '^'^"7X1 

tb.  condlUou  or  ul.:    «,te  44J.     Th.  MMttr  1.  not  IwiiS? 
«i-.Ptln,  .  tender  from  tb.  p.r«n  h.rln,  th.  conduct  ."iTj" 
Homjoy  v.  JfrZHmold.  8  P.  B.  JJ3.  "'  "" 

or  condition,  of  ul.  |,  „  .t,t,d  U.t  th.  l..d  will  b.  .old  .„"« 
de.m«l,  .nd  t.k.n.  to  b.  .IthouC  rM,rw;  .nd  upon  .ny  ..'.  ,|  Lr 
«.ctlon«r  hnowlntiy  „  ,.».  „,  «„,.,  ,„„  ^  „„„  »/  ■;^»' 
«.  r».  Co««e»o,rt«,  .nd  Lo»  0/  Property  Ac*  (R.  8.  0  c.  mTI 

Th^  :  l;      .        ;   "•    "■""  *  "••  """»'"  «••"•  "  "•  not  opu  1. 

p  R  2°23.  »".r; '  "'J'  ■""""  """"^  "■'-o""-  >■  ^«^" 

.c«,n.  hi.  WH.f\   ',"'""'   '"  "'"*''   ■"  "»'"«   "  »•  ""«"' 

Tk   P   «5??,  T    .S  1':?'""'  f">">  «'«:   HaiiblMi-  V,  .VorWM,  1!« 
blddln.  II:       Y,   ■  ,  '■    ™'  """  °'  P'Wrty  "uWect  to  •  renrvsl 

to  ^  rjTj  '^^    i"*""  *  ""'  *"  advertised  under  a  decree  .u*« 

re.!^v!?'wH    ^J"'"  "'  ""P'"""*  *•■»•«  bldi  did  not  eiCHd  th. 
wide    o».    ;      «Z'*  *""•  ^  ">"  »PPll™tloc  of  the  i.urrha«r.  « 

Ih^e    i^J2„        "»ry«l.  .nd  th.  limit  b.  exceeded,  the  «le  I.  roid 
.ble,  Par;l((  v.  ,7ep,oii,  46  L.  J.  C.  P.  629. 

Under  a  Judgment  for  sale  In  a  mortgage  action  't  Is  the  m.tt 
gagora  duty  to  see  to  tL»  parcelling  out  of  the  land  directed  to  1« 
«oia.  and.  If  he  considers  too  much  Is  offered  for  sale,  he  .honli 
Y*',J  1^^'^  °"  "  ""^  ""^  °'  »""•»«  rte  advertlaement,  ai  t 
should  be  amted  In  the  advertisement  tl,.,l  so  soon  as  sufficient  b> 
been  real  led  by  the  sale  to  pay  olf  the  plalntirs  and  other  data. 
he  remaining  lots.  If  any,  will  be  withdrawn,  It  that  courre  li  1» 
tended  to  be  pursued:  Bfaly  y.  Raienhunt.  Z  Chy.  CD.  344. 

Properties  widely  apart  should  not  be  Included  In  one  parcel;  this 
Shops  In  a  TllLg..  uid  a  farm  •breequ.rters  of  a  mile  away,  w<r( 


eoBdltloni 

of  till. 
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I !!!?  if  J!!r   •*•»    '■•"•P"')'    '«lu*«l   in    on.   p.r„|:     4Wr.-»    v   m^  .., 
I  e«w*i  J^nniwenl  L.  il  «.  Co.,  24  Onl.  App,  IM.  '«"»»•  »ij«j««l, 

I      Wbirt  tb>  Mnntr  «nl«rt»4  tut  tin*  •ppolnM  for  un.li..  i. 

l«a.r  In  .t  Ih.  tim.  orlilnnllr  >pp.lM«l  w..  ,„,  nM-inrll,  To  bl 
K«pt«l;  nolwllb.e.n01n.  It  ...  ,tf„rtl,«|  tb.t  .!,.«"  "Lid  ^ 
th.n  "p«r.niptorllr  do**":  H,  ai,«-.  etc..  Jl  Ont.  4«. 

Wb.™  pnptrty  U  oSonil  tor  1*10  ■ubject  to  Incumbnnce.   ih.v 
lmu«  b.   «,our.l.lr   a.„rlb.d;   .nd    «b.r.   tb.   ^wT/nt?';   ..U 

h.  .aU.ct  of  tb.  contrnct,  on  p.,m.dt  of  I7S0;   ll"«  held  th« 

<.!  ih.  incumbrnnc*  .nd  tb.t  tb.  purcJ>...r  ...  .ntl  1."  °  b.  r.^S 
from  tb.  contrwt:  Re  Booth  t  McLeo,.  21  Ont.  462. 

^iTr^^-J'Juut'^-  ""'  ""'""  •"•  ■•"  "  '-  •-""«'  '•  «■■■•-' 

■  hla  Clark    inkjr 

I  fo!;!^"i'^^»?  standing  condition,  of  sale  shall  b^  those  set  »«";::."" 
fortii  in  Form  No.  S2.    C.  R.  723.  

««  Form  No.  r,2;  H.  «  L.  Formi  No.  104S. 
Any  condition,  vnrjrini  from,  or  In  addition  to,  tb.  .undlu  tondl. 
Hon.  niu.t  b«  .t.t.d  .t  l.n«b  In  tb.  .d».rtl..m.;t  "si!"  3D  (M 
Wber.  tb.  owntr  of  tb.  equity  of  rrt.nptlon  li  d.ad.  and  bl.  b.in 

uUoa  aialMt  a  •ub«^gu.nt  jnortiagM,  and  tb.  Provincial  Attorney^ 
T:  *i  ■■"'"•^■"l"*  Ibe  d.c..,ed  mortraior,  but  tb,  "ircum. 
uu.c«  nnd.r  wblcb  tb,  »u,  I,  dlr,ct«l.  muit  b.  Mt^  In  tb.  lI"" 
I  cnlar.  of  aala:  SmIia  v.  Oooa,  14  Or.  444. 

A«  to  >p.clal  conditions:  ace  note  to  Kule  439. 

I  hv  ^r"  *"^°""  """  """""S  rendition  for  a  ro-ial*  In  oai,  of  d.tault 
?L  ,     '"If"^''  "">  «">»»«■"  by  bim  of  any  deHclMcy    tb.  law 
I  Implies  sucb  a  contract:  He  Somlirook.  12  P.  R,  591. 

The  fact  that  the  nandlng  tondltlons  are  Incorporated  Into  th,- 

S  a  thi'lf;"""  T  """  «■"""  ""  "-tract  open  ,0  the  lb 

s°  ^^.v^mrrToS^rr  "■■=  ^•"""  °'  --""-"^  - 

[  .M?','''^'   "  ""  ""'«'■«  condition   providM,   tb,  dapoait  la   nay- 

I  17,Z    ,     T  ,'"  »""'''«»■•:  »™u.»  V.  fore6ro(»er,  69  L.  T    822- 
"rUed  lo'^-w'  '^'."."'i'"  "  "'-l-'l'-Ie  to  the  oiher  par.Ierm. 
I  wreited,  to  make  good  the  loss:  IfalMrf,  v.  CTorlfce,  11  p.  R.  350. 

i  0.^'  .■^i  F,^''"^f  ""*''  "'*^'  ^^'"'P*  ♦''^  party  having  the  A"p.r.i». 

onduct  of  the  sale  and  except  any  trustees,  agentsT  and  TXI' 
I  oiner  persons  m  a  fiduciary  position.    C.B.  725.  SLV^'i" 
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Bui*  4ia. 

LeBvp  to 
bid  not 
fntntod 
to  pwtj 
harlng 
conduct 
of  tftlo. 

Nor  to 

exfcntor, 
receiver, 
ruftMlan 
od  lit.  nor 
tmvtee. 


Letve  to 
bid.  hov 
obtained. 


EiTect  of 
pnrt7  not 
authoriied 
to  bid 
becoming 
purciiMer. 


RULB8  OF  COURT. 

Leare  to  bill  will  not  usually  tu  (ranted  to  tli«  party  havin.  u, 
conduct  of  the  aale:  PWIH)i<  ».  conifer,  I  O.  S.  683;  Donpilk  v  si 
r<nii<on,  2  Y.  *  C.  7J3;  Sidney  v.  Konifer,  12  Sim.  118  oor  to  bl 
aerranta,  or  acenU:  aee  JTartliuon  v.  Olomed,  21  ch  D  857-  k  i  t 
882;  51  L.  J.  Ch.  694:  except  upon  the  terma  or  traMlerrlnj  ti, 
conduct  ot  the  aale  to  an  independent  solicitor,  It  none  of  tin  otl.- 
partlea  will  take  It:  Kamtay  v.  McDonald,  8  P.  H.  283  Le,,;  i« 
bid  has  also  been  refused  to  an  executor.  In  an  administration  attta 
OeWord  V.  Bondoll,  9  Jur.  1086;  to  a  receiver:  AI»en  v  Bond  i  p,,, 
4  K  196;  and  see  Nuffent  v.  Nugent,  infra;  to  a  guardian  ad  w,. 
see  8eton,  5th  ed.,  295;  CraKford  v.  Boyd,  6  P.  R.  278.  Leave  will  m 
m  general,  be  given  to  trustees  to  bid,  unless  all  the  ccsfuU  me  I™ 
tent  who  are  >ui  ;ur(»  consent,  and  no  other  purchaser  at  an  aaMoa, 
price  can  be  found:  Tenant  v.  rrencftord,  L.  R.  4  Cby  537  547-  p„- 
v.  Deon,  32  Beav.  327:  and  see  Hielfcer  v.  fifctef,  27  Qr  676-  7  Ont  Am 
28;  18  C.  L.  J  274;  2  C.  L.  T.  399,  and  a  tristee  who  ias  olw 
leave  to  bid,  is  not  exonerated  from  his  duty  of  protecting  the  1, 
tercet  of  his  cestui  jue  truit:  n.,  but  see  Boswell  v  Coalca  48  L  T 
929;  51  L.  T.  242;  65  U  T.  32;  23  Ch.  D.  302;  27  Ch  D  4'4  II 
App.  Cas.  232.  Where  a  trustee,  who  was  also  entitled  to  a  Hen  m 
the  trust  estate  for  advances,  bad  failed  to  realise  the  trust  eit>» 
by  sale  at  auction,  or  by  tender,  he  was  himself  permitted  to  bccoue 
the  ptjrcbaser:  a<Hton  v.  Ju»tin,  2  O.  L.  B.  713.  Although  a  vendo: 
cannot  himself  become  the  purchaser  unless  he  has  obtained  sp«l.l 
leave  to  bid,  yet  It  would  seem  that  there  Is  no  oWecllon  to  a  Joi.: 
Stock  Company  In  which  be  la  a  shareholder  becoming  the  mrchm, 
see  Forror  y.  Forror.,  40  Ch.  D.  396;  69  L.  T.  619.  But  where  . 
trustee  for  sale,  or  the  vendor,  has  a  secret  understanding  not  a™.i: 
ing  to  a  contract,  that  the  purchaser  will  re-sell  the  proirerty  to  hln 
the  sale  will  be  set  aside  though  no  actual  fraudulent  latent  be  proved 
Re  PMtlethmitte,  PoitlethKaite  v.  Rietman,  69  U  T.  68:  but  this  o» 
was  reversed  on  appeal  owing  to  the  great  lapse  ot  time:  60  L,  T.  3H 

.  I '' j"^'  ''"'  ""'"*■■  •""  otherwise  entitled,  to  bid,  Is  sometlmcj  ton 
talned  In  the  order,  or  Judgment,  directing  the  sale,  but  an  order  to 
tnat  purpose  Is  usually  obtained  In  Chambers  on  notice  to  the  otto 
parties  Interested.  The  Master  formerly  had  no  power  to  grant  mi 
leave:  ReLavcock.  McOltllvrai,  v.  /oAnson,  8  P.  R.  548,  but  mar  m 
do  so  m  the  exercise  of  his  Jurisdiction  in  Chambers  under  Rule  m. 

Where  a  party  not  authorized  to  bid,  has  bid  without  leave,  iii 
becomes  the  purchaser,  the  sale  will  not  necessarily  be  set  asl*.  W 
the  property  may,  on  the  application  of  the  other  parlies  Interested, 
be  ordered  to  be  put  up  for  sale  again  at  the  expense  ot  the  part)'  si 
bidding,  and  If  no  more  can  be  realized  he  may  be  held  to  his  pur 
chase:  Wilson  v.  Greenwood,  10  Sim.  101;  Sidnev  v.  Mngrr.  1!  Sim 
118;  Crawford  v.  Boyd,  6  P.  R.  278;  and  see  Marlinion  v.  CMifci,  ''■ 
L.  T.  706. 

A  receiver  cannot,  without  the  leave  of  the  Court,  purchase  for  hi? 
own  benefit  property  to  which  the  action  In  which  he  Is  receiver  rclatfi 
even  though  the  sale  be  made  by  some  third  person,  e.s..  a  mmtm"  I 
of  the  property:  If  he  buys,  he  will  be  deemed  to  have  bought  for  tbt  | 
benefit  of  those  interested  In  his  receivership:  Sment  r.  .Vauenf,  IM' 
2  Ch.  292;  1908.  1  Ch.  646;  97  L.  T.  279;  98  L.  T.  354. 
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443.  The  Master  or  liis  Clerk  shall  conduct  the  sale  «-• «». 


-_      _..     „.^.a    oHoii    UUUUUI 

ffhere  no  auctioneer  is  employed.    C.R.  727. 


Master, 

m.n  .s..gn.e  for  .he  be„^'«^' o'rrdUrtUof  ^fri  r^efai  """"■ 
a  sale  of  goods  without  a  llcenae:  Reo.  v.  flow.on.  22  Ont! 467! 

Biddings  need  not  be  in  writing,  but  a  written  aitr«.m,.„.  1    .    ., 
signed  by  the  purchaser  at  the  time  of  sale    s«  C/TlT  "'  ''"'""°"- 

I      Where  the  sale  1.  to  h«  without  reserve,  the  vendor  is  not  at  llbertT  s  ,        . 

Sh  i*  .".''"'  "  "P'-^'""'  "-eserved  In  the  conditions  of  sale 
<  And  where  the  right  to  bid  Is  limited  to  one  or  more  bids,  the  vendor 
^  mar  not  exceed  It.  And  where  the  sale  1,  subject  to  a  reserv^  bid 
I  a  puffer  cannot  also  be  employed:  see  note  to  Lie  440 ;  h"  Xe  a 

T„'"he"mor«a°eedT  °'  ?"  "r*'^^'  »""  "  «""«°»"  ^"^a    a  IXVCr 

^^r  aTu=  '^rv:x\^!ZTLTi'.z\L^T.  ""'"• 

I  in  note  to  Hu,e  440,  .«pr«  p  888  '  *°'  '"^  °*"*"  ''  «"""• 

Where  the  sale  Is  without  reserve,  hut  the  vendor,  after  a  bid  h» 

.U."u„s't''a''nr"""™  ""■""  '"  ""'  ^"  "»'"'  '"  Cham^eHn 


£53r?fj-  ^- »'Si.^  1^'"™  ^r  Ks-™ 

or  sale.  Kalaerhof  Bom  Co.  v.  Zufter,  23  O.  L.  R.  481;  25  0.  L.  R   194 

l-«^othTmrhir""   '°"°'";*  purchaser,   not  to  bid  against ->.»,».„. 
I  bMomi;,  ;h  V     '  'ereement  that  in  the  event  of  any  one  of  them  "" '»  "'" 

1     trchase?'"^;  ?'"'l''"'  ^„"'°""'  "  "«""='  "■»  -«  '«<^°»'"« 
I  S.  C.  R,  220;  and  see  BrocA:  v.  Saul.  In  note  to  «„ie  447,  in,m.  p  995 

la.!S!?;„?f%^'"'''''*f''  "''"i!  °*  ^''^  *'•"«  °^  ^«'«  sif^  anP.r.HM.r„ 
I  a?reemeiit  to  purchase.    C.R.  728.  "'*"  compact. 

I™e  and  sZ^H  t  ■   1  "'"''°"°  '°  ""'  '""«"'«"  -""i  condlUons  of 
!%.  V™5  °"'"  '°'''""="  ■«  •  '"""lont  agreement  to  satlrfy 

■  "mantles  had  not  been  compiled  with;  see  Daniel's  Pr.,  6th  ed.,  U04 
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Contract, 
bow  to  be 
■igoed. 


Drpokit  «t 
(•>  be  paid. 


Solicitor 
neglecting 
to  j.»y  in 
depooit, 
liability  of. 


MiRkppro- 
priation  of 
depoail. 


If  sale  goes 
off  for 
default  of 
purcbaaer, 
deposit  ia 
forfeited. 


BULE8  OF  OODRT. 

Tie  purch..er  thoultl  .l(n  hi.  n-me,  and  hi.  adiress  and  „u.ii„ 
should  also  be  Mated.    If  hi.  signature  is  not  plain,  or  InTiir, 

the  fool.  Where  any  person  purchases  as  agent  for  another,  It  1° 
be  so  expressed  in  the  signature,  otherwise  he  will  be  trea  ed  „ 
purchaser,  unless  an  alBdavlt  showing  the  fact  to  be  otherwls. 

B-thtrfos"  "^ """°''"'  •"  '"^ '"«'"  ™ "'- »°  °-!  p' 

The  auctioneer  has  authority  to  sign  the  contract  for  the  purchiisr 
but  he  must  sign  it  at  the  time  of  the  sale,  he  cannot  do  so  an/rwart 
nor  can  ie  delegate  the  anthorlty  to  i^  for  .he  purch«er™  i 
clerk,  or  any  other  pwaon:  BeU  v.  Bail,.  76  L.  T.  364. 

445.  The  deposit  ehall  be  paid  to  the  vendor  or  liis 
solicitor,  at  the  time  of  sale,  and  shall  forthwith  be  paid 
by  him  into  Court,  in  the  name  of  the  purchaser.    C.B. 

nJ\  'k"  """IJ"  '"'■  '""  ""'""  '"»^'"  ^  P»J'  "«  asPMit  i»f 

court,  he  may  b«  compelled  to  do  so  by  order,  on  application  of  tl. 
purchaser:  Oroofc,  v.  oienn.  I  chy.  Ch.  354.  And  where  he  nejtetrt 
to  pay  in  the  deposit,  and  in  consequence  of  his  not  having  ijoneio 
the  judgment  was  not  in  the  hands  of  the  Accountant,  so  that  ib, 
purchaaer  could  not  obtain  a  direction  to  pay  in  the  balance  of  bi. 
purchase  money,  the  solicitor  was  ordered  to  pay  the  Interest  whlcb 
would  have  Mcrued  on  the  whole  purchase  money,  if  the  money  bid 
been  duly  paid  Into  Court:  Smith  v.  D»„n,  3  C.  L.  T.  217. 

Where  the  deposit  was  paid  by  the  auctioneer  to  one  or  a  Ann  ol 
solicitors  having  the  conduct  of  the  sale,  who  misappropriated  It  tb, 

JrT  J?T  °'  ""  '""  *"■'  "«'*  ""M"  '»'  t':  Slggt  i.  Bm 

45  L.  T.  648;  46  L.  T.  8;  and  see  rftompgon  v.  fto6inso«,  16  Ont.  862; 
16  Ont.  App.  176.  The  auctioneer  is  not  bound  to  accept  a  chetiue  lor 
the  deposit:  Johnston  v.  Bovet,  1899,  2  Ch.  73;  80  L.  T.  488. 

The  client  of  the  solicitor  making  default  is  responsible  to  the  otSer 
parties  to  the  action  for  hla  misfeasance:  ifnUini  v.  Olarlto,  11  p.  8 
J50;  but  an  auctioneer  who  pays  the  deposit  to  the  solicitor  pursuMi 
to  the  conditions  of  sale  is  discharged  from  liability :  flroit-n  v.  f.„ 
6rof»cr,  59  L.  T.  822.  Where  at  a  sale  out  of  Court  by  a  mortga«M 
he  had  accepted  a  cheijue  for  the  deposit  which  proved  bad,  and  tbe 
sale  fell  through  in  conieijuence  of  the  purchaser  turning  out  to  be 
worthless,  it  waa  held  that  the  mortgagee  was  nevertheless  entMal  lo 
?>  -„  ,^°*'*  "*  "■'  ""wrtl™  sale  to  his  debt:  Farrer  v.  Lacey.  31  CI 
a  42;  60  L.  T.  121;  63  L.  T.  516, 

Where  the  sale  Is  not  completed  through  the  defatilt  of  the  pur 
chaser,  he  forfeits  his  deposit  to  the  vendor:  Rosentrrg  v.  Coctc.  < 
7i^  R'  ''^'  ^'''"''"  "■  '"•'""'•  26  Or.  74;  Smith  v.  BttfJ.T.  1900. 1  Q.  B, 
l>»4;  82  L.  T.  281;  Tilt  v.  Knapp.  9  P.  a  314;  Be  Bornitnok.  12  P  B 
-''■  ^P™"""  I-  »<""*■  1909,  A.  C.  576;  Ori^ffts  v.  Vtscu.  1S06,  1  Cb 
.96:  94  L.  T.  .574;  and  all  other  payments  made  on  iinount  ot  purcbas* 
money  :Ot66on»  v.  Cojcn.,  29  Ont.  3.56;  see  standing  rontlltlons  of  sale 
form  No.  52,  clause  6;  and  note  to  «iilc  448,  in/ra.  p.  !>97;  (but  tti 
tominiH  V.  .ffeiijojl,  1899,  2  Ch.  710:  SI  I.,.  T.  113:  190i>.  2  Cli  »«:  S: 
L.  T.  78,-)  I ;  even  though  there  be  no  stipulation  to  that  effect:  Sx  pert' 
Bnrrell,  Re  Farnell.  L.  R.  10  Chy.  512;  Diinu  v.  Tere  19  W.  R.  131;  and 
see  HoK-c  v.  SmiOi.  50  I..  T.  573;  Han  r.  Bumell.  1911.  2  Ch.  551;  105  L. 
T.  4011;  FMcher  v.  Camptell,  29  O.  L.  R.  501;  CoHoii  v.  Bemcll.  X  O 
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D.  161;  51  L.  T.  70;  and  even  though  speclHc  performance  Is  retuacd:  Eul.  ut 

Scott  V.  4,.or„  1895  2  Oh.  603;  73  L.  T.  43.    And  this  la  «,.  even  where 

the  contract  la  Invalid,  and  could  not  be  legally  enforced-  Tliomat  v 

Brown,  35  L.  T.  247;  but  see  Coison  v.  Boterta,  31  Beav  613-  or  where' 

there  Is  a  detect  In  the  vendor's  title,  which  the  purchaser  Is  precluded 

by  the  conditions,  from  objecting  to :  Rotenierg  v.  Coolte  stipra  p  992-' 

nor  can  the  deposit  be  recovered  though  the  purchaser  shows  Ihat  the 

title  is  bad.  where  he  has  bought  subject  to  a  condition  which  precludes 

him  from  objecting  to  the  title :  Scott  v.  Alvarez,  supra;  and  where  a 

good  holding  title  is  shown,  but  not  one  which  the  Court  would  force  on 

a- purchaser,    it   the   purchaser   refuses   to   complete,   he   cannot    In 

such  circumstances,   recover  the   deposit:    Re  Turner   i    Thoma,    88 

L.  T.  Jour.  81;   but  in  Labelle  v.  O'Connor.  15  O.  L.  R    519    it  was 

held  that  the  forfeiture  did  not  extend  to  Instalments  paid  on  account 

of  purchase  money,  or  otherwise  than  as  a  deposit;   but  Olbbom  v 

fo«M.  supra,  9.  992.  does  not  appear  to  have  been  referred  to.    See  also 

note  to  Rule  448,  '  /ra. 

A  deposit,  whicn  has  been  forfeited  tor  default  of  the  purchaser 
cannot  be  recovered  back  on  the  ground  that  upon  a  re-sale  of  the 
g    property  a  fatal  detect  in  the  title  was  discovered:   Soper  v   Arnold 
I    35  Ch.  D.  384;  14  App,  Cas.  429. 

,rZ^l  ''?r"'  'l  ""'l  "^'"'^■•aMe  where  there  Is  a  breach  of  con-  Whec  d.p..i, 
tract  by  the  vendor:  Re  Turner  ,1  Thomm,  mpra.  and  see  CorraJl  v  "ooy.rabie. 
CcftcH,  4  H.  t  W.  734. 

Where  a  sale  has  been  Improperly  conducted,  and  the  purchaser 
has  notice  that  such  Is  the  case,  he  may  refuse  to  carry  out  the  pur- 
chase, and  recover  his  deposit :  Locking  v.  HaUtead,  16  Ont.  32. 

Where  a  resale  Is  ordered  in  consequence  of  a  purchaser's  default,  D.po.lt  to 
and  an  order  Is  made  tor  payment  ot  any  deficiency  arising  on  such  f*  '"ii^"^ 
resale  by  the  purchaser;  In  estimating  the  deficiency  on  the  resale  the  tm^"'"' 
purchaser  was  held  entitled  to  credit  tor  the  deposit  paid  on  the  original  °"  "■■'«■ 
sale:  Shuttleworth  v.  CIcks.  1910.  1  Ch.  176;  101  L.  T.  70S;   and  see 
Jfarc*  V.  Banton,  48  C.  L.  J.  148. 

Though  the  vendor's  solicitor  is  entitled  to  his  costs  ot  receiving  Co,,i.  ot 
he  deposit  on  sale,  and  paying  It  into  Court,  out  of  the  fund,  he  must  ""'" '" 
look  to  the  purchasers  for  his  costs  of  receiving,  and  paying  Into  Z'„f"' 
Court  any  other  instalments  of  the  purchase  money,  which  It  is  their 
duty  to  pay  Into  Court :  Re  Robertson,  24  Gr.  555. 

In  England  the  auctioneer,  or  solicitor,  appointed  to  receive  the 
Jeposit,  is  required  to  give  security  duly  to  account  therefor:  Danl. 
".  6th  ed..  1080.    But  this  has  not  been  customary  in  Ontario. 

In  sales  out  ot  Court,  a  vendor's  solicitor,  who  has  received  a 
oepoBlt  of  the  purchase  money,  and  applied  it  on  account  ot  his  costs 
due  by  his  client,  cannot  be  made  to  refund  It  at  the  suit  of  the 
purchaser:  £llis  v.  Ooulton,  1893.  1  Q.  B.  360. 

446.  After  the  sale  is  concluded,  the  auctioneer,  where  Ai5d.,ito( 
one  IS  employed,  shall  make  an  affidavit  as  to  the  result  o"  »ni«"' 
of  the  .sale,  and  where  no  auctioneer  is  employed,  the  Si'.,"' oi 
Master  or  his  Clerk  shall  certify  the  result.    C.R.  730.     ,";,""  °' 


For  form  of  affidavit  of  auctioneer: 
-v— 32 


see  H.  t  L.  Forms,  No.  1048. 
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The  solicitor  havinit  the  condurt  of  the  sale  usually  tak™  .h 
sary  step,  to  procure  the  report  on  sale-   but  It  . L  h  '  ■"'" 

purchaser  taay  himself  take  o.t  the  Tepirt  o„  Lr  „ ,'"'"  """  ' 
nrmed,  where  he  Is  the  sole  purch^r  "-"ooT.  Tn,  f  "  "" 
354;  or,  ,cm^U;  he  may  take  a  "epaJT  rewrt  as  to  h  '  '  '""'■  " 
where  he  Is  not  the  sole  purchaser  "''  "'"'  """'» 

..aside:   ....  v.  «...„,„„,,  ,  ^^  Tt^^Z^^T^^ 
A  motion  to  conflrm  a  sale  will  not  be  entertained  In  ph     v 

of  t'to" enTr Tn'i""!  °'.l*"  '"""'  ''  ^*'^-  "«=  ""'^"J'  '»  «  "'«  *» 
must  (aU  on  m™  w  1""  '"""  "'  ""'■  '"^  '"^^  '>'^™"--''"  ''«reb, 
must  (all  on  him:  S(cpftc«M„  v.  Boi„,  g  P.  R.  166,  25S:  S  c.  15  C 

,'■    T  '°'  "='^  '■"'  ",«  '»  »les  out  of  Court:  see  Kaymr  v.  Prclo,.  « 

29;  i-ee/er  v.  i.»„.„ix  /„,.  c„„  ,«  o„t.  Ipp.  277 
reDfr7nee'!i^?„„'fl°  'V,"  "f  '"■°'«'  """"^■^  '<"•  ""'  <"  "W"^.  "' 


iKe;",r,.'"       447   Objection  to  the  sale  shall  be  bv  motion  to  set 
."  .no„„„      aside  the  same ;  and  notice  of  the  motion  shall  he  served 
upon  the  purchaser,  and  on  the  other  parties  and  biddiugs 
shall  be  opened  only  on  special  grounds.    C.R.  Z.'ii. 

r„„rt  ^:  '"','  J"'""""''"'  e«Pr««ly  that  the  motion  was  to  be  to  <t, 
m7t?JJj^  ^\J'"  "■'*'"'  """  'n  «"^"'  ^nl  "'"'"'■  as  tains. 
TtLe  M.,  ^"'n'i"'  """■  ""'  '*'■  "  "-'y  '"^  ■""'ie  1"  Chamber, 
to  the  Master  In  Chambers,  or  I/,cal  Master,  or  Ixk.1  Judge,  hsvlni 
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■'"    juriadlctlon  in  ChambeH.  and  It  would  seem  th.t  the  Maiter  und.r  ..■..<, 
wh««  authority  the  .ale  haa  been  made  would  havrjurfaX.lon  L    "         ' 
;    entertain  such  a  motion:  Bale  433.  .=u.....uu  lu 

t  •"''"""""D  to  set  aside  the  sale,  or  open  the  biddings,  must  g.n- 
j  erally  be  made  before  the  conBrmatlon  of  the  report,  but  see  Rirter  v 
I   Hicker.  27  Gr.  576.  and  S.  c.  In  appeal,  7  Ont.%pp.  282     Formerly 

•    ,'  '^T  °,!r..'°  '^r  '"  '""«"">  P'""*  w»s  sufficient  ground  for  open-' 

j    Ing  the  biddings  but  this  Is  no  longer  the  rase:   RoScrf,  v    nurir    1 

'    Chy.  Cb.  211;  now.  special  grounds  affecting  the  validity  of  the  sale 

\    must  be  esL-bllsbed:  Cremick  v.  ThompKn.  6  p.  R.  r.2-  and  the  fact 

;    tiat  the  purchaser  is  one  of  the  parties  to  the  suit  makes  no  dlller- 

™ce  In  the  rule:   Mitrhell  v.  UUchcll.  6  P.  R.  232:   and  It  applies  to 

Mies  by  tender,  or  private  contract:  Re  Bartlell.  Newman  v.  Hoolc   44 

I,.  T,  17.    Great  delay,  is  an  answer  to  such  an  application,  unless  mis. 

fonduct  is  shewn  on  the  part  of  the  purchaser:  Crook,  v.  Croon    ■> 

thy.  Ch.  29.    The  fact  that  property  was  suffered  to  be  knocked  down 

at  an  undervalue  to  a  son  of  the  testator,  under  the  belief  that  he  was 

bidding  for  himself,  when  In  fact  he  had  been  employed  by  a  third 

person  to  bid  for  him,  was  held  sufficient  to  warrant  a  re-sale:  RoHaer, 

Rodgert,  13  Gr.  143;  and  see  Re  Foltis.  KUboiirn  v.  Coulter   6  P   R 

.60;  and  where  a  vendor  has  a  secret  understanding  with  the  pur- 

coaser  of  the  property  that  the  purchaser  is  to  resell  it  to  >he  vendor 

ihe  sale  will  be  set  aside  though  no  fraudulent  Intent  be  proved  •  see 

Re  Postlethimitc.  Postlethaaite  v.  Rrcifcinon,  59  U  T    68-   but 'this 

decision  was  subseQuently  reversed  on  appeal  owing  to  the  great  lapse 

of  time:   5.  C,  60  L.  T.  514. 

But  the  fact  that  a  defendant  was  prevented  from   bidding,  by  p„„h„„ 
;    promises  made  by  the  purchaser  to  give  him  the  benefit  of  the  pur-  ..."'r.t 

liase,  is  no  ground  tor  opening  the  biddings,  such  fact,  if  established  '""'"■ 
:    would  constitute  the  purchaser  a  trustee,  and  the  trust  must  be  estab-' 

llshed  by  action:  Brock  v.  Saul,  2  Chy.  Ch.  145. 

WJere  the  next  friend  of  a  plaintiff  who  had  the  conduct  of  the  p„„k.„ 
sale,  bad  bid  without  authority,  a  re-sale  was  o.Jcred,  the  next  friend  b""'" 
being  held  to  his  purchase  In  case  a  greater  price  could  not  be  obtained  liTA".'.   , 
and  he  was  ordered  to  pay  the  costs:  Crawford  v.  Bovd,  6  P.  R.  278-'  Snci    ^ 
and  see  Ramsay  v.  McDonald,  S  P.  R.  283. 

The  existence  of  mere  IrreBuiarities  In  the  proceedings  prior  to  the  Mrr,  ;„„. 
sale,  does  not  affect  the  validity  of  the  sale  as  against  a  bond  Ade  "'"'"'  "»' 
purchaser:  Dickey  v.  Heron,  1  Chy.  Ch.  149;  Oum  v.  Doble    IB  Gr  635-  '.".VTt 
SHoK  v.  Crawford,  4  Ont.  App.  371;  JfcLeon  v.  Grant,  20  Gr.  76-  Collin's  •"'•'" 
1.  DeniBOn,  2  Chy.  Ch.  465;   but  see  Foresters  v,  Pesg    19  P   R    254-  "''•' 
and  the  biddings  will  not  be  opened  to  hio  prejudice  on  the  ground  of 
mistake  in  fixing  the  amount  of  the  reserved  bid:   Re  Jelly,  3  0.  L. 
It.  72. 

Where  a  sale  took  place  after  an  order  bad  been  made  staying  it 
bnt  of  which  the  auctioneer,  and  the  purchaser,  had  no  notice,  the 
Uurt  refused,  after  confirmation  of  the  report,  j  set  aside  the  sale  • 
free»oM  Building  Society  v.  CTioofe,  3  Chy,  Ch    144. 

But  where,  through  a  misstatement  in  the  advertisement,  the  pro-  Mi,.t.i.- 
Perty  was  knocLod  down  at  an  undervalue,  and  less  than   the  pur-™""!" 
chaser  himself  would  have  otherwise  given,   a   re-sale   was  ordered:  "n?!','.''™., 
Jones  v.  Clarke,  1  Gr.  368.    But  it  would  seem  that  If  the  purchaser,  '•- 
without  any  misrepresentation,  or  undue  concealment,  by  the  vendor. 
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get.  a  leu  benefit  trom  hu  purchwe  than  he  exi»,.t«H  .h  , 
BO  ground  for  relieving  him  from  hi.  oontr.r,  ^I«  I""'  *°"""* 
Gr.  302;  Commercial  BonA.-  v.  ilf,  Cowr"  7"! '  3«  w.  ^''"'""•' '■ 
Perly  Offered  for  .aJ.  ,a.  de.crlbod  „  held  inde  '  Y  "'  ""  '"■ 
hot  It  wa.  held  under  an  under-lea.*  thai  wa,  hi  t"','  "'"  » 
ml,de.crlptlon  a.  entitled  the  Purcha.  r  ,„  a  rLcl»^a°  f'^n'""" 
tract:  .ee  Broom  v.  PhitHp,,  71  L  t  439-  JT"  '  ""  ™ 
that  the  property  wa,  .uhj.ct  to  no  re.irlotl^c  "0 ven- ntT?'"""™ 
were  In   fact  .uch  covenant.,  wa,  held  to  entitle  '^h  T  """ 

avoid  the  «le:  W..,on  v.  Coppor„,  igt  1  Ch  2  79  ,  ?«-""'" 
represenutlon.  m  the  advertlMment  a.  to  fact,'  visible  t'n.s  " 
amoun,  ng  to  mere  exaggeration,  do  not  warri-.  .  ;';'"!, '°  J*  «' 
chaKr  from  hi.  contract:  Crook,  y.  Ba,^,  6  Ur  3,-  h^,  '"?"' 
mer,  v.  O'flonoCoc.  2S  Gr.  207:  8  Ont.  App  161  it  s  r  p  T.  *'" 
V.  fl.»cr/.  6  Or.  312:  and  «e  kule  448,  n„?e.      '  "•  '"'■  °* 

Of  rZlT^  He^'rirtenancy  "hu^tr^tV"  "^  '"  '"'  ^''"^"" 
written  i"lmat,ngT.'mtent"o"'o'f";'lvf„g''uV?heTa:d''';  IT',  " 

r'inT:rd'".';™'t'iirr' ''"■''""''"--^°-" 

Ch.  266;  but  «e  We,ner  DHning  Co.  v.  Tremmy.  18  O.  L  R  «9       " 

t),f*?;i''^''*  Pnrehaser  may  pay  his  purchase  monev,  or 
the  balance  thereof,  into  Court  without  further  order; 
and  after  confirmation  of  the  report  on  sale,  upon  notio; 
to  the  party  having  the  conduct  of  the  sale,  he  may  if  li« 
so  desires  obtain  a  vesting  order;  and  when  he  is  entitW 
lifM   Ia\         possession,  if  possession  is  wroiigfulh 

sp^inn  f      !?  ''?;."°  "^^'^  ^S"'"^'  «">■  P"'v  in  pos- 
session for  the  delivery  thereof  to  him  ma.-  be  m'je 

vendor  rTl'^?*'""  ''I  7°"  "'"  application  of  the 
\enaor.     i^.K.  733,  amended. 

fauj^'inr.wnt'hf ""''?•  Money.-Where  the  purchasfr  make,  i- 

amount  ovlrJ  "f^T  """'  """"^  '»  ■'''"P'"  """  '»  l"')'  '"  "' 
pr"^rty  "     ■   '"   ""'"'"'  "'   '"'™«-'''   ""■  »  «-'=  °'  "" 

The  deposit  paid  at  the  ile.  is  to  be  paid  into  Cotir  :  ,w  R«,.  44-, 
th.^th"  ""  ",''""''"''  """^'""-  "■"kes  default  In  paylns  In  the  d.poa., 
herehvt.„f.''^ '',";'"''"""'  '"  «"'  ""'■'■''«=-  mo/ey  will  tot  suS- 
ttedef.1^,,  ""j;"','"'"^'  "'»'•''  "'"  be  charged  with  the  nmouat  of 
the  defalcation:  »„!*(„,  v.  CUirkf.  22  C.  L.  J.  267;  11  P  R  .350 
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I  Where,  bjr  the  condition,  ot  g.le.  the  porchae.  money  I.  payable 

J      Into  Coart.  payment  to  the  .olloltor  ot  the  party  entitled  to  It,  la  not 
J      a  good  payinent.  and  I.  therefore  no  ground  for  dlapenslng  with  pay. 
.       ment  ot  It  Into  Court:  Blackium  v.  Shtrit.  1  Chy.  Ch.  208;   except 
,      upon  the  production  of  the  written  coneent  of  all  partle,  beneficially 
I      Interested   duly   verlned;    but   where   the  depoBlt   I.   payable   to   the 
;      vendor,  Payment  to  his  solicitor  as  his  agent  Is  suillclent:    BIIi«  v 
I       ftmllon,  1893,  1  Q.  B.  360.    Where  the  vendor's  solicitor  recelyes  pur- 
chase money,  which  the  purchasers  are  bound  to  pay  Into  Court    th» 
expense  of  payment  In.  must  be  borne  by  the  purchasers,  the  estate 
or  fund,  Is  not  chargeable  with  such  costs:  Re  Roterlaim,  24  Gr.  BB.".. 

But  the  purchaser  will  not  be  compelled  to  pay  In  his  purchase 
money  unless  he  has  accepted  the  title:  Cioo*»  v.  strert.  1  Chy  Ch  9,i- 
Street  v.  Hallett.  6  P.  R.  312;  IfrDcmid  v.  itcDermld,  8  P  R  "S-  n 
C.  L.  J.  136;  BllKood  v.  Pierce.  7  P.  R.  427;  or.  has  waived  the  right 
to  Investigate  the  title,  by  delay:  Onlorto  Bank  v.  Sirr,  6  P.  R  21S- 
or  by  taking  possession:  Patterson  v.  Hobti,  6  P.  R.  114;  and  set  Crooti 
V.  Olenn,  8  Gr.  239;  O'Keefe  v.  Taylor,  2  Gr.  305. 

But  posaesslon  may  bo  uken  In  accordance  with  the  contract.  In 
circumstances  not  amounting  to  a  waiver,  or  acceptance  of  title-  see 
mtcheltree  v.  Irvittc,  13  Gr.  r,37;  Darty  v.  Oreenleea,  11  Or  351- 
Wariell  t.  Trenoulh,  24  Gr.  46.1.  Merely  obtaining  the  keys  of  a  build- 
ing for  the  purpose  ot  viewing  the  premises,  is  not  a  taking  posses- 
sion: Peopie'i  Loan  Co.  v.  BtKon,  27  Gr.  294. 

It  the  purchaser  makes  default  a  re-sale  may  be  ordered,  and  the 
defculting  purchaser  may  be  ordered  to  pay  any  defldency  Re 
Homibrook,  12  P.  R.  591;  AToiile  v.  Eimards,  5  Ch.  D.  378.  In  the  event 
of  a  re-salo  being  ordered  by  reason  ot  the  default  ot  the  purchaser 
in  the  absence  ot  any  condition  to  the  contrary,  under  the  standing 
conditions  ot  snie,  Form  No.  52.  his  deposit  and  all  other  payments  on 
account  are  forfeited  and  cannot  be  recovered  by  him.  even  though 
the  property  should  realize  a  larger  price  on  the  re-sale :  Tilt  v  Knapp 
9  P.  R.  314;  2  C.  I.  T.  697;  Ex  parte  Barrel!,  L.  R.  10  Chy.  512;  Thomas 
V.  Brown,  35  h.  T.  227;  Rosenierg  v.  Cook,  8  Q,  B.  D.  162;  and  see 
V/Mlan  v.  Couch,  26  Gr.  74;  Collins  v.  Stinson.  10  Q.  B.  D.  142;  48 
h.  T.  828;  but  see  Casson  v.  Roberts,  31  Beav.  613;  and  a  purchaser 
who  has  forfeited  his  deposit  by  default,  is  not  entitled  to  recover  It. 
In  the  event  of  the  title  proving  bad  on  a  subsequent  resale  of  the 
oroperty:  Soper  v.  Arnold,  35  Ch.  D.  384;  56  L.  T.  330;  37  Ch.  D.  96- 
.17  L.  T.  747;  14  App.  Cas.  429;  61  L.  T.  702;  see  also  note  to  Rule  445'. 
The  costs  of  the  re-sale,  and  also  any  deficiency  on  the  subsequent 
sale,  are  also  usually  ordered  to  be  borne  by  the  defaulting  purchaser: 
Re  Homibrook,  12  P.  R.  591;  and  see  drifitha  v.  Vesey,  1906,  1  Ch. 
796;  94  L.  T.  674,  but.  In  estimating  the  deflclency,  the  deposit,  and  all 
other  payments.  If  any,  paid  on  the  original  sale  must  be  taken  into 
account:  Shuttleworth  v.  Clews,  1910.  1  Ch.  176;  10!  L.  T.  708;  but 
where  the  land  sold  at  an  advance,  and  the  profit  was  more  than  suill- 
clent to  cover  the  costs  of  the  re-sale,  the  defaulting  purchaser  was 
relieved  from  the  payment  of  the  latter  costs:  Tilt  v.  Knapp  supra  ■ 
Ontario  Bank  v.  Sirr,  supra. 

Interest  on  Pnrekase  Money.— Kents  and  Pr««ts.— The  liability  i„tere.t  on 
of  the  purchaser  for  Interest,  depends  on  the  terms  of  the  contract  P"«l»»" 
of  sale:  Re  Dingman  i  Hall,  17  Ont.  App.  398.    In  the  absence  ot  any  Somwh.! 
special  stipulation  in  the  contract,  it  would  seem  that  the  liability  to  *'•"«  P*r- 
pay  interest  commences  on  the  day  fixed  by  the  contract  tor  comple-  ''''°' 
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tlon  of  the  oootract,  from   which   Hmi>  th.  »..—». 
™iltl«I  ,„  po»„..„,   .nd  .0  .1    rU.  .„d  „ro«r  .?^'  "'"'  '*"'»" 
m,:  B^i,.  ,.  S„,H„.,n.  1  B.  Llu'p^^^'l^Tr'''''  ""- 
1;  Or.  a.  p.  301;  v™„„,  V.  B„*e,  38  U   C  Q   B   im    hm '  ''  ^•' 
•on  V.  ^oiM)»,  8  P   H   293      Rnt  wL.;.  .L  .   ■         •  ''"'  "«  "urn 

lira,  wben  poHeislon  ibould  b.  iiv.n  th.  ™,„k  "  '°  "" 

A  purch/i,er  cinnot  be  fompelled   to  pay   Intereat  d,.rin.  a  , 
uadar  .  condition  tb.t  "the  purch«or  in  datauH "  .h"ll  0.I  f„,    'I 
wh,«  the  delay  ..  due  ,0  tbe  vendor;  Jon„  v   C^rd'^er^'U  1™; 

Where  the  contract  provldea  for  payment  of  Inter™,  in  .t 

"JaL-  crot'"r.renr«r,r:r'st  i  £?r  - - 

hin  ^i        J  1  .  JO  u  1.  48,  Re  Dingman  d  Ball.  lupm  d  997- 

MUe  "whrcr-t"!*!  "LT  "r  ■'""^''•'  '-  -»«'y.n/a''de,«t'!:'.re 
Mm,    .      .    """"'.  anH  could  not  be,  known  to  the  vendor  at  the 

t",!  T;2re"f  ;'r,r2  cTr"  "'  ^"^  '  '"^'  '*-•  '  <"  - 

69  L    T    5RS  f      '""'  •*  *''■""■•  >«»3-  '  Ch.  269;   68  L.  T   749; 

lmDr;ne;iv!;f,?LHT. ',""■""'"  ™°«™'^t">"  of  the  contract,  ha. 
improperly  refused  to  dellvor  an  ab.tract  of  title:    ffc  PWlj,  so  L, 

'n  tte'^mlSX'^f  ,h"""'^'  "'  """'''■  """^If'tandlng  any  delaj 
durr„e^ll     ?  '  contract,  does  not  entitle  a  vendor  to  InterMt 

effe  tual  at^^™„,  ,'°"""f '™  "^'""''  "''  ■""■»<"'■   "  "■■•°''«'>  «»  '" 

r.rrl.;  K     ?r'  f  •   '"  ^■"-  ^P"-  291    (this  case  was  m,bB,.,.«ntly 
Dol^t      Al         ^"L™'  """"'■   "■   «■   C-  R.   623.   but  not  »n  this 
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Th.  Il.blllt)r  ot  th.  purclia..r  to  pay  InrtrMt.  may,  in  Ih.  >b.enc>  B.I.  «■. 
:      o   .ipreM  •tlpul.tlon  ..  to  th.  payment  ot  Intareit:  K«  r»oi».io»  ,,"„ 

of  Iba  Tender,  either  in  malilnt  title,  or  giving  poiseaaion  In  inch  a  J"*"'"" 
c.»  interest  will  not  begin  to  run  until  the  purchaser  rould  ..tely  J.V/.'r""' 
have  Uken  po.,e..lon.  and  a  dllHculty  re.pecllng  the  conveyan,..  may  "••H"" 
juatlfy  bla  not  tiililng  poueaalon:  Hoe  v,  Ocddn  3  Chy  Ch  404  He 
acLMn  d  Waller.  19  Ont.  161 ;  Re  Helms  d  Merlon.  1893.'  3  Ch  Hd-  68 
L.  T.  749;  69  L.  T.  266;  and  lee  Be  WtUon;  i  Sleven;  Conlrarl  1S94 
3  Ch.  546;  71  L.  T.  388.  Where  there  are  several  parcels  Included  la  the 
purchase,  possession  cannot  be  safely  taken  of  any  until  the  title 
Is  made  to  all :  Laird  v.  Poton.  7  Ont.  137;  20  C.  U  3.  386;  so  also  the 
liability  of  a  purchaser  for  the  payment  of  interest  may  bo  qualllled 
by  the  delay  of  the  vendor  in  delivering  the  conveyance:  Sfewnson 
v.  Darts,  21  Ont.  642.  Judgment  of  Armour,  C.J..  which  was  afiirmed  by 
the  Supreme  Court  23  S.  C.  P.  629;  and  even  where  the  purchaser 
has  entered  into  possession  be  may  be  entitled  to  compensation  for  the 
damages  ha  sustains  In  keeping  his  purchase  money  idle,  owing  to 
the  delay  ot  the  vendor  in  delivering  the  conveyance:  lb.  Tha  measure 
of  such  damagea.  Is  the  eicesa  of  interest  payable  on  the  purchase 
money,  over  and  above  the  net  rental  ot  the  property  in  the  condition 
It  was  In  when  the  purchaser  entered  into  posaesslon'  lb  Where  the 
property  Is  unproductive,  the  purchaser  may,  where  the  completion 
ot  the  contract  is  delayed  by  the  vendor,  bo  exonerated  from  pay- 
ment ot  Interest;  where  It  Is  productive,  but  the  rents  and  proflts. 
are  less  than  the  interest,  the  vendor  may  he  allowed  to  retain  the 
rents,  etc..  and  the  purchaser  may  be  relieved  from  paying  Interest- 
and  where  the  rents  eiceed  the  Interest,  the  purchaser  may.  notwlth'- 
sUndlng  the  delay,  be  orderd  to  pay  Interest  from  the  date  llxed  tor 
completion,  taking  the  rents  and  proOts:  Bon*  of  Montreal  v.  Fox. 
6  P.  R.  217;  The  Peoples  Loan  Co.  v.  Baiun.  27  Gr.  294;  unless  the 
delay  la  attributable  to  the  vendor;  Hayes  v.  Elmslpy  21  Ont  569  ■  o" 
S.  C.  R.  623.  "'  " 

Where  conditions  ot  sale  provide  tor  payment  ot  interest  after  the  i.„„h..,r'. 
Liy  Used  for  completion,  and  completion  Is  delayed  by  an  objection ''•'•r- 
to  the  title  taken   by  the  purchaser,   which   is  at  first   upheld    bMt 
ultimately,  on  appeal,  is  disallowed  by  the  Court,  the  purchaser  Is  liable 
tor  Interest  from  the  date  Hied  for  completion :  He  Bayly-Worlhingtoti 
I  Cohen,  1909.  1  Ch.  648;  100  I..  T.  650. 

Where  a  contract  provided  that  the  vendor  should  be  entltleil  to  Rem  .co™. 
the  rents  and  profits  up  to  completion,  and  part  ot  the  property  ton-  '"* '"'""' 
Jlsted  ot  a  quarry,  which  w-s  under  lease.  It  was  held  that  thi,  vendor  """•''"'"" 
was  entitled  to  the  rent  payable  under  the  lease,  and  that  It  could  not 
be  treated  as  purchase  mo   is  tor  part  ot  the  eorpua  ot  the  propertv 
Leppington  v.  Freeman.  6t,  :,.  T.  3."i7. 

Where  a  purchaser  Is  let  Into  possession,  pending  an  Investigation  i„te„,i  <„i 
ot  title,  be  Is  bound  to  pay  Interest,  although  the  possession  extend  pufcIimo 
beyond  six  years:   see  Birch  v.  Joy,  3  H.  L.  C.  665.  where  tha  pur-  '°°°''- 
chaser  was  in  possession  lorty  years  before  the  completion,  and  the 
agreement  provided  that  Interest  should  not  run  until  the  completion 
ot  the  contract,  see  also  Toil  v.  f^tcvevsnn.  5  D.  M.  £  G.  735;   but  it 
would  seem  that  no  more  than  six  years  arrears  can  be  recovered  as 
against  tha  land:    Airey  v,  mtchell.  21  Gr.  510.   overruling  on  this 
point.   Or«i(   WeKem   Ry.   Co.  v.   Jones.   13   Gr.  355;    but  where   the 
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Ornwfni 
crop!,  pur- 
rttMfr  f n- 
tltlfd  la. 


of  ronirart. 


Mortog* 
parol  evl- 
dunce 
■dmlttfd 
to  Bhow 
termn  of, 

nriMerj  of 

poMfipion 
to  pur- 
chMer, 
effect  of. 


^unnnftrj' 
■ppllcatior 
for    poiBrn- 


purcbuer  dim.  and  no  iDt*rv#nin«  i» •. 

<.r.v.a.  cir.«..y  or  ^Uon'":;'  „tC;rr™;U^l''\'''  °*  " 

.«!«.,  P.  999.  «„«,r™  ».  J»«d»;™"s  or  ,6  '^  '■  "'"'"'■ 

.r.^rrpv;„'?/.n.rrv,r  o^r•■ '"°""'--'' 

flioom/lew  V.  /feH,.,r,  22  Ont   Abp    saf  ..I  ■"'"•'«■'«"  thereto 

a  purcl..„r  majr  ,pp  y  t„  ,he  Court  .»        ?    .•""  '"''°"  "■"«"">'• 

He  Power.,  63  L.  T   626.  "  '"^'"■'l"  ••  PUrmaw: 

poJX  t,:pr."7.r. ■■'.•.  ?."7or.%r"^' "- " '"  '»•» 

be  n..d,.  .„„  the  contract  "re™  ndld  ^^f  ""i  '  ""'"'  ""'  ""« 
deliver  po,«.,|„„  on  S^  „i  rep.  d  h,'.  ^./r"""  "  '""'"'  '»  " 
ln.l.t.  on  interest  on  the  porcha..  niSllv"^  h     ""  ■"°°"-  °°''  "  " 

0.  t^f  c'r  °r;;,  r.'rtt^;  t'o'^^u.rtri'A  -- "™  - 

bear  Interest,  parol  evidence  to  .how  that  that  ^L,T^'"',  ""  " 
..andln.  of  the  partle.  w„  ....it^J^.  ZITbZwX  ^t.T 

to  InvestlgaTe  ,he  t'^e    h.  m.     fT"'""  «'<'<>«  waiving  t|,  ,i,t, 

ri^bt:  «o,f„L°v't^rni',L"rBoot  rcrD'T66"^'r,  Tr'L'  "• 

o»  any  such  condition,  If  a  nnrehaler  .?'.  .if  i'  °  ">»  ■■•'»™» 
enter.  Into  po.....lon  wlthout^^  .!  ^,  ^^  ""'"  »  J»J8m"t, 
cl.e.  act.  or  owneriwD  bv  rt,  *°""°''  °'  ""  Court,  and  «er- 

b.  held  to  have  ."epfed  thTtmf  T'fo""  "»P'°"»™t-.  be  m„ 

rtt'icz^txrth-L'^itt. ';::? ^™»r  "^ 

was  held  that  the  vendor  L. J       .     1      '"^  '">»»«i-ed  redulslllons.  It 

possession  a.  an  a'ept^'nceof'turi?:  'T  '°  '™'  "■'  ""°»  °' 
and  see  Gordon  v.  la'nien  ?8  rr%,f  -S-i'  '•  ^'*'"'"'  *  ■"•  "■  "'■ 
Of  Bale,  a  purchaserl,  enmi.H  ,  '     ^"'"^  ""''"  ""  ™"'""™ 

receipt  -'  the  renls  Lnd  irim    "^  ■'°'"'''''°"-  ''»  ''^"1-8  hi"'  l"t"  If. 

can*onrr''LT"'^'l™  '"  "'""""•''  "'  PO'^^'^'""  ""''"  ">'»  ««'• 
have  "Maltd  n„,.«T      '   "."■""»   '°   '"«   »«">»■  "   «""»8'''-»  •■'» 

-^..  who^has  not  o*ta,ned  ^sL^^;:^  ^^r^faiSoi 
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B.H  ,.  Warper.  6  P.  R.  3,;  ,„„„  v.  Bak'rX  uTZ    H   B°n  ""C 
250;   unleit  po.....lon  I.  withheld  conlrary  to  the  T,!™..     .1     ,     •»"• 
Mo.  of  Ih.  contract:  Bar„,r  v.  Borirr,  11  P.  h!  13^  21  cT  J   4?8       ' 

.bfifrhrv'ror'uTn-^"*!':  rrrr'tr'th""  *  r™°'  ""■" "-'"  - 

Po«e«or..  right.,  hut  norrjl",  ,  or  ""..'^Jr':  or  oth'^;e°r'.  I.'-'™"  °' 
through  whotn  he  olaln,..  a„,  notice  that  th.rent.  if   h°  0",^  y  af'!;  ■'°""*"°" 


I'lirchisi-r 
to  les  to 


Accupl- 
«nca  of 
convey 
•nee,  fll»c( 
of. 


tnr'llriri?*'*"'""'"*,  P"'''^'»a»e''  before  accepting  «  conveyance,  or  vest- 

ou  d  :^  tbatTlnZh"  *'*'  ^'^"^''^  ''"^  °'  *^*'  »"-»»»"  --" . 
•ooum  sea  mat  all  Incumbrancea  are  paid  off,  which  the  v.nrtnr.  .~ 

bound  to  dlacharge.  After  conveyance  or  vftln.  order  hi.  r?f"t  to 
tZlTT""f  '"«""*"'  »«  of  hi.  purch..e  money  !,  go^e  and 
h,  m„,t  rely  on  hi.  covenant  If  any:  Bull  v.  Harper,  6  P  R  Tic 

r,!".::,. "'■"?'•  ''■  "'"■""'  '■  "''■■  "'  Buck,  Peck  i.  Bui*  6  P  R  98 '• 

aL  wh.;  h^  "  '".'^""j  """' "' "" '»°"""  <"  ■■«^''  i-^"".: 

13  ?h  n  ,™  ''»/"^'"=''  '"»  conveyance:  we  ««  Turner  rf  SteMon 
Jour  ■«^'  iV^  '"""•»"  J-  -"'.Douja",  8  P,  R.  200;  hut  .ee  68  L.  T 
U,„  •  ""I  '■  "°"°"'  "  ''•  "•  "<:  "  >'°'"»  ■">  title  at  a 

lumil,   I   p.  R.  142;  and  .ee  Jonci  v.  Cliffort.  3  Ch    D    779      But 

liTZ'T"-^"  ""  "*"""  '»  •  ""■•''  P""'  "en  tSough  made  a 
he  purchaaer'a  request,  will  not  prevent  the  latter,  ,ft«  the  convey 

oveiirio  ,°h"".°*H'°  "■"'  'noumhrance.  dl.charged,  to  which  the 
r..,?f..  "'^^«''  '""''  ■'°'  "'""1.  b-t  which,  under  the  contract 
°' C  Q.  B  3oT  "'  '""°''  '"  *"'  ""^  '"'•^""''"  '■  '"""""»    3" 

k.D?rt"'^.r"°'  ""I  "'"f  '■"'«°"'«»'  """IW  "Kllat  the  purch«i,r  1.  ou.g.,„„. 
kept  out  of  pos.e«.lon  through  the  default  of  the  vendor   are  held  to  ''°'"'" 
be  payable  by  the  latter:   People'.  Loan  Co.  v.  Bo»n    27  Or    294    ""• 

.„d  nr  n,  ;  .""  =''"'■"""'"  <"  "■=  "Dtract,  receive,  the  rents 
Where  h'^oJ  '?'.  ""1°*  ""■■'"'*  """'  ""^''  ""'^o'"*'  «'^'-™d 
Ihe  d^'n,  ,  ...  "  "."'  ™"""^'=''  "  '»•  appointed  time  owing  to 
he  default  of  the  purchaser,  subsequent  outgoing,  paid  by  the  ven° 

0  are  chargeable  to  the  purchaser:  Bar,M  v.  Tngg   im\  Oh    231 

1  ed    o  ,b       '".'""i"*  ''."■  """"  "•»  -o-tract.  the  vendor  Is  en 
of^terest:   /r  ""  '°  ""'  """  "'  "■»P'""<»  '"  "e" 

title*  c'realfnT'  "  '""""'''  '°  ■>»"»  ""'rumenl.  registered  against  the  Purch.„r 
line  creating  an  apparently  adverse  claim,   removed  by   the   vendnr  •»""•''  •» 
even  though  they  be  registered  by  persons  having  no  apparent  tule    ffi""'" 
Kcelcr  v.  Jfctai,,  I»  P.  R.  345;  Re  Taylor  d  Martyn.  14  O  L.  R.  132       ' 
A  vendor,  however,  cannot  he  required  to  procure  the  discharge  of 
a  mor^ge  In  fee  made  by  a  .  ;rson,  since  deceased,  who  had  only  a 
lie  estate:   Re  Ponton  i  Si..,n.(on,  1«  Ont.  669 
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»li.r.  »  ynioT  roniracii  lo  wll  onlr  «aih  ritht  or  Im.,., 
.»y    u.  I»  bu.  h.  I.  B,«rtl..l,«,  bouu«  to  oonv.y  "cl.  ri.h,"  ,.,'" 
'■"'"",  "?"■  ""  "'■""«  '"cumbrwic..  cr..t.J  bTb  m..if     JI 
V.  mrmingham.  Hwtlty  i  DMrict  Bank.  SI  I„  t.  S«o 

Bui  wb>r«  It  turn,  out  thkt  bl.  Ini  rrM  !■  .ubjwt  i„  „,,.  ,i 

monry.     In  ,ucb  h  ca.»,  bowovtr.  wbon  It  «i.p„red  tb.i  ,h. 
.■b...r   h..l  bought  under  .  ml.Uk.  b.   «,.  Xw^  to  1  /d  T 

TM.i.-Tb.  vendor  I.  bound  to  par  «  proportion.!,  ngrt  of  .n 
t»>»  .rrruin,  up  to  th.  tin,,  ll„d  tor  th.  rompiotion  o    ,h    1>™ 

'OJ-.  6  P.  R.  Jl,;  Pfople,  Loan  Co.  v.  Bo<on.  27  Or  "III  »,.  ii- 
.t  «or,(„  <„,  CO.,  23   Ont.  .,  p.  Ml:    19  On..  App    «»     „.,  „  t 

m.d,.  out:  «»rrt.o«  v.  ,/o.cp».  8  P.  R,  ■,»3;  or,  under  tbe  «,nlm  f 

T'rrZ^T;:^:.  •""  •"""'' "-  ■»'  '--^  «• «'"-  "^-C: 

Wher.  the  purcha».r  pay.  taie.  accrued  before  tbe  lime  h,  I,  i„ 
into  P0SJ...I0D.  he  I.  entitled  to  b.  refund«l  out  o(  1.1.  „'r "«' 
money:   lo«rri  v.  Afcombrcir*,  13  C.  U  J.  326. 

„,,.*,"  r,'*, »'  i"!^"'  ''"'  '■"»'  '"P^veraenU:  .eo  The  LomI  I„,rovr. 

(H.  B.  O.  <•.  lao).  ,.  27:  ffroiidon  v.  Hammm.  20  Ont.  199  Amilmi 
V.  .l.»,T,  21  Ont.  9S:  R,-  Toylor  rf  Jfor(»«.  HO.  L.  R   n;     '"""™"' 

.h.*!?!!!I!'"r**'"'^'*"''°"*''  "  ''•°''"  '■  ''"""^  «""'  I"'"""'  I" 
tlei  and  capabllltle..  of  land  he  I.  about  to  offer  for  ule.  «tlll  h,  .111 

.„  m  ..'"™,  .  '°  "'""'  ""»•»'«""■>•■■  and  mUreprescntatloB.,  » 
to  .natter,  of  fact,  which  would  naturally  have  the  elfert  »:  mduclK 
Mrtle.  re.ldent  at  a  dl.tunce  to  bid  for  tbe  property.  ThenHorp 
7.Z'  ?",  •'"•'■"••">™'  of  ul.  dcKrIbed  the  property  „  beln,  "a 

l^h,*  ,1  "■;""/.  t"" ' "'"'  »""• '""""  "'"•  <:i«'«'  •■"'  '"w  ■ 

on  tbe  fal  b  of  which  the  plaintiff  puri„_.ed,  when,  in  fad.  there  w« 
not  any  clearing,  or  tenolng,  compenaatioB  for  the  ml.reprf«rUUtlM 
r*;t  o  ,°  ■  *'«»"""•  >.  O'«o»o»oe.  28  Qr.  207:  8  Ont.  App.  161;  II 
».  (_.  K.  3.,8;  and  see  fte  Uurro)  <(  AVrr,  13  Ont.  414:  but  Bee  Oi>or»e 
I;  °K™^;;'  '■  ^-  *°''''  "^  "^f-  "*■  Where  a  material  ml.repr.«ntt 
tlon  ha«  been  made  by  the  vendor.,  It  U  not  neoeuary  tor  the  purchutr 
to  prove  that  the  reprewntatlon  was  known  by  the  vendors  to  be  fate, 
or  «,ui  made  rackle.sly:  and.  In  the  absence  of  evidence  to  the  con 
trary,  the  purchaser  will  be  presumed  to  have  bought  on  the  faith  o! 
such  representation:  Hrdgrave  v.  Hum,  45  L  T  4S-,  "0  m  n  1 
Jonet  v.  mmmer,  43  I.  T.  Ill:  lVfl.6  v.  flolcrfj,  is  O.'l,.  R.  :7S:  m: 
however.  JoKtc  v.  BoJtcr.  11  Q.  B.  D.  235:  48  I,.  T.  SB6:  l^mith  v, 
f.ond  .f  tlouic  Propertv  Co..  49  I,.  T.  532:  51  I..  T.  71S:  but  where  il 
Is  shewn  that  the  purchaser  bought  with  knowledie  that  the  staff 
ment  was  untrue,  compensation  will  be  refused :  ComirVinrl  v.  ffrrii, 
JO  ■I?'-'  "'"'  "**  ^"""x  >••  Little,  8  Or.  260:  but  see  Lett  v.  JtosiiBn. 
1..  T.  71.     So  also,  where  tbe  purchaser  Is  a  party  to  the  actloi. 
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mo:; 


ok' 


.b.«ln:  «.  Hoprr.,,  ,.  Hop^raTuTT  ".t'sT'^'f^TT'^"'  '■'>"'" 

.f-m.nt.  b.,  .0.  h^n.  b,  ,b.  p,°";.:  r    .^    :"r'l'"  ""  """'■  " 

m>.  1  Cb.  93;  ,3  U  T.  «?2,  .'nu'r.  "o  ,.,7  'Lr    l",:"  "  "  ""' ' 

™  '..  •  "'■    ^°-  '"■°'  '»'•  "ieflclonry  ot  land'  thu.   wh.,-.  „      - 

'r.c7«    foZr  h"'"  ""  """"""■  "">  '^«  "nd  only  "nuia  ar;;;,, 

referred  to  l„'  T  „  ^  ",  """  ™  »  "'""Wcy  between  .  pl.n 
lT!Ir.  .  '  VutUultn.  and  the  particular!,  aa  to  the  acrea.^ 
T^L"  "!•  "„""  "'"'  '"«  "«  '■""'  «°verned:^"d<,^c»m™?^ 
i  LO  39,  108  I*  T.  ,59.  reveraed  1914,  1  Ch.  68:  109  U  T  784  Ri, 
.u™o  cU.';  ""■  "  ^™'  °'  '"■'  "  «'  "•-"  ^"  -«.  wh  Cb  turn 
■dyerllaement,  la  not.  after  conveyance,  entitled  to  payment  for  L 
««„:  cotlinoham  ».  Co,<,„p„™.  5  ont.  704;  U  On?  Aw  e''!  and 
see  Sea  v.  UcLean.  23  C.  L.  J.  352:  14  S.  C.  R.  632. 

The  right  of  a  purchaser  to  compensation  for  deficiency  In  <luan. 
C  'd^I.^J^'Ts^'  the  condition,  of  sale:  «c  r^"^^",^, 
dition:  ;/..!     :  I'  ^-  "'■  "■"«'■"•  <»•  purchaser,  by  the  con- 

andT,cb  Ta',  '  "T'""  °'  ""^  "■'*'"  "  ■>™P»"atlon  for  dellclenry. 
would  fntL?"""  J"  ""i"'"'  "■""^'"'^  performance  of  the  contrac 

othlaZti^  "'"''^  ",""  """  "'  ""  ™'«'"'  ="^P'  o"  '"e  term, 
of  his  making  compensation  tor  the  deflclency:  lb. 

m.v    mm'".""  "'"'  "'"  •*  ^"""'^  '"  '•""Pensatlon  for  failure  to  Or ,.11.,. 
Sr  the  c^h.h""'  T  ""  "'""""''•"'  '"'"   '""'™^'-  "'•  -"^>-  *<■  Pr"cludea°"™r,i„. 
oy  the  conditions  of  sale,  from  objecting  to  carry  out  the  sale  on  that  f  5"  °L 

'"  ^-  R-  <2S:  1905.  1  Ch.  603;  1906.  1  ch.  412;  92  I,   T   591-  971;  T 
"8.    So  also,  where  a  purchaser  could  only  make  title  to  an  undivided 
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RULES  or  COURT. 

moiety  of  the  land  sold,  the  purchaser  was  held  entitle,)  , 
performance  with  an  abatement  of  one-half  of  the  n  .rl>         '"''"''' 
Krnnect,  v.  Spena^,  ",  o.  L.  R.  535;  and  where  a  vendo '''''*^  '''''^^ 


sell  the  fee.  but  it  turned  out  he  had  only 
lormance  with  compensation  was  ordered 
Montreuil,  29  O.  L.  R.  534. 


life  estate,  siifcllic  [xr- 
Ontario   Asphalt   Vo.  \ 


of  daogerous  buildings  on  the  Property  ordered  r^rrneaTnT 

i:  C^2 ;:  ™::r-^^:^rd-  ^i;:,^  ?^^!\^}^ 

tacts,   thus    »liere  the  property  offered  for  sale  was  a  mill  glte  ami 
mm,  and  the  vendor  had  previously  sold  the  right  to  ,a"     w    er  , 
he   purpose  ot   floating  logs,   which   fact   was   no      on,m  mCed 

of  sale  that  mlsdescrlS  slo'^ld'no    avom    ^  '  sS"    "1",  Z"Z 
enml  d'^he'";  T'"''  '""  "'  ^  '^°"'  ""■"-=  "  wal  an  nndere 

Defects  which  coma  within  the  terms  of  any  covenants  i  re  not  lo 

Ue  ?at  o'f  ,i"""  '"''^  °'"™"''°'  "  '"'  ^™-"'  "•«  '^'''  «P-«° 
Pa„    V    °' '"'' f"""!'""^''.  »'■  "e  otherwise  known  to  the  purcha»,: 

rrii  :;■.  -r^^t  ff  w'^.^?!:  ^  '"■  ''•  °-""""' «"-'  >•  '"- 

wHh  r^""'  '^  °'"''  "'^'"  ™  *■«""=  PO-Tormance  of  the  contract, 
wth   compensation  for  misrepresentations   In  the  advertisement  pur- 

comnaratlv  ,""!    ^  °°   '"  '""  ^^""^   ""«"■  '"^  misrepresentation  Ib 

ISoTs  Ch    868  *■  °°'  *""■''  "  "  '"'■"'"""^  •""■'"'  >■  """'■ 

After  conveyance,  or  vesting  order,  the  purchaser's  rIcM  to  com- 
,  v.^H    ,"  '',f""  '"  '"''  '°  "''•<^''  "'»  '•O'enants,  If  anv,  do  n.t 

».  ,.  '^ "'"»"?  »"'<':  Orcwoli/e  v.  Bornefty.  S3  L,  '!  708:  .tHo, 
■■  pj  T'   '^   ^''-    °-   "4;    -tf""."™   V.    r/.ar-S-cr,    T   Ch.   D,   620: 

Bfficon  V,  //„^_  3  O.U.  App.  566;  fi.  Buc*,  Peclt  v.  B.c;..  C  P.  ■  3S: 
BTiHvat,;  V.  Kmcaid,  6  p.  R.  93:  Fnm,  r.  Porter.  U  Gr.  4\2:  M<Ull 
<.  ro,(/,or„c,  10  Or,  324;  Jnliff:  y.  Baker,  11  Q.  n.  D,  2.-,.-,:  4S  L.  T. 
366,   Bcjl,,,  V.  Bf,Ic»,  9  Oh.   D.  103;   Clay.m,  v.  l,r,7,.  01   I,.  T.  «S: 
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but  where  there  is  an  express  condition  for  compensation   aw  Bn,  v  •  ■   ,  . 

ffW.««M    L.  R.  2  Ex.  ■2:   Re  Turner  d-  .S*cKon,  f/ch    d.'  m    41  Z." ' 

T.  66Si  Poimcr  v.  Johnson.  12  Q.  B.  D.  32;  13  Q.  B  D  351  si  T,  T 
211;  and  where  the  conveyance  has  been  made  to  a  third  iarly-  'see 

f^"B"™eI-6?r^'6l^."-  ""■  "■  ^-  '"'    ■  •"  """'  -  «"'"-'>*"! 

But  misstatements  in  the  advert  icm,  rt  of  ...  sa',   .,y  the  Court   or 
suppression  of  material  facts,  ma-.    I,.,  m  the  gro„.>d  for  compensa-irrSS. 
tion  even  after  conveyance,  so  Ion,,  ■.,■   .h«  '.md     emaina  In  Court-  •■•tem^t. 

.  P.  R.  142,  and  see  Horner  v.  WUliam,,  Jo.  &  Oa.  274.-  Re  Perriam 
Pernam  v.  Perriam,  49  L.  T.  710,  and  see  Palmer  v.  Johnmn  13  Q  b' 
D.  3al;  or  the  sale,  may.  after,  or  before,  conveyance,  be  set  aside-' 
JIM*  V.  Wooieraon,  52  L.  T.  49;  Brewer  v.  Brown,  78  L  T  Jour  79- 
and  so  also  stipulations  In  the  advertisement  for  the  delivery  of'  pos' 
session,  if  not  carried  out,  may  be  the  subject  of  compensation  even 
after  a  vesting  order  has  been  taken,  so  long  as  the  purchase  money 
remains  In  Court:  Bortcr  v.  Barber,  11  P.  B.  137;  and  where  a  pur- 
chaser has,  by  mistake,  or  inadvertence,  taken  a  vesting  order  before  an 
Incumbrance  has  been  discharged  which  he  is  entitled  to  have  dis- 
charged, so  long  as  the  purchase  money  remains  under  the  control 
of  the  Cour;,  It  may  be  ordered  to  be  applied  in  discharge  of  the  In- 
cumbrance: Fleming  v.  McDougall,  8  P.  R.  200. 

Tha  Court  will   not   enforce  speciflc  performance   ot  a  contract.  ,„.„,, 
with  compensation  for  misdescription,  where  the  sale  was  made  by  a  Perfom. 
vendor  in  a  fiduciary  capacity,  and  any  cej(ai  que  trust  would  have  a  *","•  T'"\ 
right  to  complain  ot  the  sale,  if  so  enforced,  as  a  breach  of  trust-       '"'°""' 
Oiiorne  v.  Farmers  .(■  Jlf.  B.  Soci/..  r,  Gr.  326;  Mortloek  v.  BuHer   10  Ves' 
292;  Oooiwin  v.  Fielding.  4  De  G.  M.  &  G.  104;  Sneizelg  v.  Thorn    1 

Z:,  o  ^'J^°''  """"  ''•  ^"'°''-  ^^  ^^-  ^-  ^^^'  "  L.  T.  670;  Re  Douglas, 
1902.  2  Ch,  296;  and  see  Jaeoi  v.  Revell,  1902,  2  Ch.  850;  and  it  is  im- 
material whether  the  trustees  are  plaintiffs,  or  defendants-  It  ■  aed 
me  Sea  v.  Jfcteon,  23  C.  L.  J.  362:  14  S.  C.  R.  632;  nor  will  tha  Court 
enforce  the  contract  when  the  title  is  doubtful:  see  Re  Hollis  Hospital 
1899.  2  Ch.  540;  Williams  v.  Scott.  1900,  A.  C.  499.  82  L,  T.  727. 

Inanrance   Pending   Completion.— Where   a   vendor   insures   the  r 
property  sold,  pending  completion,  for  the  benelit  of  himself  and  his  pr'wMj' 
assigns,    the   Insurance    will    enure   to   the   benelit   of   the   purchaser  ■°'''- 
for  whom  the  vendor  will  be  trustee  for  the  balance.  It  any    of  the 
Insurance  money  which  remains  after  satisfying  the  amount'  due  to 
the  vendor  for  purchase  money:   Kevfcr  v.  Pha:nix    29   Ont    194-    •*& 
Ont.  App.  277;  31  S.  C.  R.  144.  '  ■  ■      ■    - 

Heseisdon  ot  Contraot.— The  misrcpresenutlon  of  material  facts  Rf,ci..ion  ol 
may  entitle  the  purchaser  to  have  the  contract  rescinded-   Oale  v  contract. 
Buiert.  6  G.  R.  312;  Redgrave  v.  Burd,  20  Ch.  D.  1;  Broom  v.  PhUlita,  MUrepre- 
|<  U  T.  459;  Moorhouae  v.  Hewish,  22  Ont.  App.  172;  and  the  giving  »«nt.ilcin. 
of  time  to  a  vendor  to  make  good  a  representation,  on  the  faith  ot  K""*'" 
which  the  purchaser  bought,   does  not   prevent   the   purchaser   from 
claiming  a  rescission  if,  at  the  end  of  that  time,  it  la  not  made  good- 
Tibialis  V.  BouHcr.  73  L.  T.  534. 

As  to  special  conditions  enabling  the  vendor  to  rescind:  see  notes 
to  Rule  439. 
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HII-EB  OF  COIRT. 

Where  the  veDdor  hss  the  right  to  resclnii    he  m,„ 
notwlth,t,„,ll„g  the  Issue  of  a  writ  by  the  purchil'T'  ""*'  "■ 
formance:  /siwcs  v.  Towell,  78  L.  T.  619         '^""''""  '"'  'Owlflc  ppr- 

Where  the  vendor  falls  to  make  title  to  tmrt  nt  .i, 
the  purchaser  Is  entitled  to  rescind  and  river  bwkhlfr"?  '*' 
interest,  and  the  costs  he  has  been  nut  to f,    f  ^"'°="  "'* 

1  Ch.  403;  ,906,  1  Ch.  4,2;  9.  I^T.^s,  ^94  L    r  "irs"  '  J""^  ""' 
vendor  under  an  open  contract  has  failed  to  disMo..  f      "'  "" 

which  Is  known  to  him.  but  which  the  purcha^lrco,,td.f'l""  """ 
to  discover  himself  in  the  exercise  nf  nelf-  °°'  **  """M 

entitled  to  rescind  the'con.rac  Ind  ToZ\r^,Zr''.'^ ' 
CarlMe  v.  Salt.  1906,  1  Ch.  335;  94  L   T   58  "''  ™" 

tbe''':':„rr'::rpuSr°:t";L''timc"„v::;'  t  r"--"  ""• 

e^ar  "p%he7l  '  :=Va°rt'"rrP  ItrT''^'"^  "■"■  -^-o-'""" 
.ecomln'g  the'^llrchr;  Jo,1<.;.,f^tr.V  Z^lT:7t  "  " 

,n  res^».rp';:„rL:=^;t;^:^-— -^-,;^* 

chal^rTa'reZT'l  M  "'r''"'^'"'  '■"  "^"■'""^'anocs  entitling  a  p.r- 
cnaser  to  a  refund  of  his  deposit,  or  any  other  payment  on  accounts 

z:r:):2Tr'  -'  '^  ^""*^  -  - "-  -  •-'  -"'"-rr:',: 

of  S^fnTtTn"  *„*  ""'-Tie  inclination  of  the  Court  1,  in  favcr 
°t  is  onTv  wh  7„  ";."  "'""•''  ^  •"  '""^-  "  •">  ^»"-«  1<>  ^"'i 
r  referent  tl,,,!"  T'""'  "'"  '•'«'"  »'  "amining  t„.  title,  (ha. 
and  see  Jackson  v.  ,/cssiip,  6  Gr.  157. 

pur?has''e"r„n'ev";";"  'rJl"''  ""''°'"  '°  '^°""'<^'  ""'  P"'-''''a»=r  to  pay  hi. 
the  m^^oh  T  '°  t'^""'  "  ™'='-"«  as  to  title  may  be  ordered,  it 
£e  ZZ    n"  l^'  "'""""•  "'■'■-"""'■  ■""■  »'«^"''  "Is  right  to  exan)i.e. 

«^™    7  P™    427.  '■'""•  *  *■■  "■  '*•   "  "^^  '^  •'•  '■*"•  '-"'"°''" 

Where  a  reference  as  (o  title  Is  directed  In  general  terms.  It  must 
be  understood   that  the  referenre  I,  ,o  Inquire  whethrr  a  s^d  titi. 

r    H   io"^     .oo"""  ''"^"^  •»  •"»  contract:  PpperMa  v.  jr»I.o., 
L.  R.  10  Eq.  228;  L.  R.  6  Chy.  436. 
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MASTER 'S   OFFICE — i5AI,ES. 

.  ^r""/'"'''''/.  '■'*''"  '°  "  "'<"■=»««  ■>■«!'  <»  waived  by  long  delay. 
In  eMer  demanding  an  abstract,  or  making  any  objection  to  tbe  tlUe; 
Ontario  Bank  v.  Birr.  6  P.  R.  216;  and  aee  Roe  v.  Oedde,  18  Or  217-  or 
by  taking  PO»»e.Blon:  DenUon  v.  Fuller,  10  Or.  498;  Commercial  Bon* 
V.  J/cConnell,  7  Or.  323;  Wallace  v.  We.slein.  29  S  c  R  171-  Pattlr 
««  V,  «066.  6  P.  R.  114;  O'Connor  v.  Beatlv.  2  Ont  App.'  497;'  but  aee 
warden  V.  Trenoi/tft.  24  Gr.  465;  Dar6„  v.  Orernlce,  11  Gr\^. 
Mileheltree  v.  /rtrtn.  13  Or.  537;  Coo*,  v.  Olenn,  8  Gr.'239-  Jforin  »' 
W«*i,«on  2  or.  157;  OSeefe  v.  J-ovlor,  It..  306;'.'oo*,o»  v  "C  6 
trr  1,.6.  But  If,  after  possession  taken,  the  vendor  proceeds  with  the 
InvesUgatlon  of  title,  and  answers  reQulsltlons,  the  taking  of  posses 
slon  will  be  no  waiver:  Burroughs  v.  Oa*lei,.  3  Sw.  159;  Aldwcll  v 
Aldv^ell.  6  P.  R.  183;  Gordon  v.  Harnden.  IS  Or.  231. 

The  right  of  a  purchaser  to  Investigate  the  title  may  be  also  waived 
''  '"',/""''"°«  "  conveyance,  or  vesting  order:  Bull  v.  Harper  6 
P.  H^36.  So  also  writing  a  letter  apologizing  tor  non-payment  of  the 
purchase  money,  although  making  no  reference  to  the  title;  or  accept- 
ing a  releaae  of  dower  from  a  person  Interested  In  the  estate;  or  the 
giving  of  a  mortgage  to  secure  the  purchase  money,  are  clrcum- 
nZw  T  "I'i'^o  %"  ^<^«'""°«  <>'  '"le  may  be  Inferred:  Afc- 
R,r,h  \Z  ■  \°'-  ''"'■  ■""  "^  ■""""'"'  V-  ■''•"W-  6  Or.  157 
But  though  the  purchaser  by  taking  possession  and  dealing  with  the 
property  may  waive  hi,  right  to  compel  the  vendor  to  make  out  a  good 
it  e.  he  may  yet  be  relieved  from  payment  of  his  purchase  money 
before  completion,  on  showing  that  the  vendor  has  no  tUle  UM- 
DenUon  v.  Fuller.  10  Or.  498. 

betl°eerthe' "cLl"!.,''"'"'"''.  "'  '""'"•  "  '""'■"^'">»  '=  "  be  observed  P„....io„ 
TIT  ),  1  .  "  c™'""''  providing  that  a  good  title  shall  be  taken  ,ith 
shown   and  that  possession  may  be  taken  before  completion   and  the  '.T'*"^", 

e™  t,''"?^r''^•^''^^  -°'='="°''  "^'o-  completion  without  any  SJ-" 
express  stipulation  In  that  behalf.    There  Is  also  a  broad  distinction  ""'■"■ 

Sir  r  """T,"-  S^'-e  into,  or  remaining  in,  possession,   and 

fw      w    .t"""™'  alterations,  knowing  of  the  existence  of  an    ncur 

cSS     inTh"  r  ™'"""^  """  "-"""""^^  <"  "W'^ctions  which 

ml  !,i,       ■  .  '°™"  "^^  ""  "'^'''  "'"■"■•Kh  entitled  to  have  the 

it  e  o^erwise  made  out.  be  held  to  have  waived  the  particular  incur 
able  objection:  Re  aioas,  i  Miller.  23  Ch.  D.  320;  48  L.  T  629  but 
l^Z      I    ""  T''  '"'  "-''^"^'o''.  and  the  purchaser  after  objecting 

ion  an'd  ™  °r  T  ''°''""°"  "  "''"*  insufflcient,  continued  In  pos  es 

«5t  ,„  hf        "nP/oyements,  it  was  held  not  to  be  a  waiver  of  his 

risht  to  have  a  good  title  made  out:  Bon*in  v.  Sferlin,.  3  O.  L.  R,  646 

449   The  vendor  shall,  forthwith  upon  demand,  deliver  De.i..„o, 
an  abstract  of  title  to  the  purchaser;  and  if  the  pur- JfSS' 
chaser  does  not  serve  ob,)ections  within  7  days,  he  shall  '""'°J  ^ 
be  deemed  to  have  accepted  the  abstract  as  sufficient,  but  «'""«'•» 
If  (>h]ection.s  are  served,  the  vendor  shall  answer  them  ■"«"i«"' 
witliin  14  da.vs;  and  if  the  purchaser  is  still  dissatisfied 
and  the  parties  cannot  agree,  either  partv  may  obtain 
trnm  the  Master  an  appointment  (o  con.sider  the  abstract 
L.K.  /3,5. 
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RULES   OF  COURT. 

This,  and  the  five  folJowIng  itulea.  apply  ,o  ^u  ^^^  ^. 
foce  a«  to  title  is  made  to  a  Mu.t.r.  or  Offlda    hT,  '"*^  "^  ^^■- 
to  sales  by  the  Court;   liulc  4a5.     But  where  a  J  1  ,'  *!!'  *^''  "■ 
Court,  subject  to  certain  condiUona  as  To  th/n  ^  "*'*'  '^"^  "f 

to  title  Within  a  specified  time  and  efo^e  ac  o7' v  "'^^^''''^^ 
delivered,  the  purchaser,  on  an  acUon  for  sp'clSc  trf  ^'''""'^  ''' 
Bubsequently  bror^ht.  cannot,  in  the  M^ter^  office  hm'"""''"  ^'"« 
ther  objections:    ..nperiol  BanH  v.   Me^Z^e\f OniJ^^ "''''' ^^ 

must  be  demanded,  and  it  is  his  dut;To  ^repar^  anTdHWer  it^'^'"^- 

The'd:.r°sUldT^?:;s^^^^      -  r^r  -  ^--^ 

c.   146).   s.   4^9.     Wilful   fZn^L:^^,^/^^^^^^^^ 

deeds,  renders  a  vendor  criminally  liable^h    «L     ,  *=°"'''^^'°'ei't  of 

and  claim  a  return  of  hTd^oVt  pl  ml  /''' k"  '"^  ™"""' 
bo  a  reasonable  time  to  llmu  toritf  ?h  ",'"  ""  "«"  "«"'  '» 
out  of  court:  c„,.p,„„'°  X" /"oL  •l'!:r  '°  "'  ""  "'  »  ■»" 

in/tt  Tem^rd!^  1^  whtteTad'""^'^ '^  "'^  ""»■  •■"'™'  -* 
made  no  objection  to  tie  title  J  ,  "?  T"'"  ■"  »"  "''^"■»".  •"« 
to  have  waived  h°8  rilt  ,1  "m    .  ,'''?'^-'''™  "-"'-  ""  ««  leW 

br.n'IsTau"lt'ro?:p:cirn:rJ'  '°  ''™""'  ""  """"''  "'  "*■  '"' 
as  to  title  "a  directed  and  an  noTv"  i"  ^i'"^"  '"'  '""'"  «'"'■"< 
although  the  MasVer  found Th.  MM  ''^'"  ""^  ""'  ""  <^"<-  """"■ 
a=  no  demand  Of  abs°ra«  had  ZnT  f"  """""  '"  "=  <"""■  "' 
purchaser  was  ordered  To  pa^'h^'rostT^Mr;'""/  '",""  ™"'  "' 
'«  4.  Co,  V.  Orahavi.  12  PR  651  '  "■  ^°"'"'"  **  '^"""<"''«  '• 

Purlar  m:;rvrto"Sm?el  MmT'/"'  '"  """"  '-  "^"™«'  "' 
delay  l»  unreasonable    Z  ^  "''  °°-    O"'  "  '"""'^  »«■"  "  "* 

abstract,  and  not  i^ert  v  J""  ''""^*'^">^  '^  entitled  to  a  solicitors 
express  coXl"n°'or::,fto^h:?„ra?/''"™"'  """"  ■•'"='"" 

to  a^wt?v"ef  of'tuI:''t"e?,r',h'°"'"J°''  "'  "^  "'"^''"'  "''  -°™ 

or  proceeds  wl^  tie'  n    s^^^i^^'':';  "^""r'^''''''"^  ""  ^''"~'' 

waiver;  .i;<iu-^„  v.  Am",'  "  P  n    ,«l'n  '  ""  "'°°°'  ""'  "'  "" 

"'  "  '  •  "■  183,  r}o-ilon  v.  Harmlen.  18  Or,  :!l. 

tact^n'^ssl^y"' "k?  '"  "  r"  ""'™^"'  <"  ^  ■"-'"'-  "-■■-  -^ 

vender    ?„7r„n  ."or  :  ZZL       Zf"'  '°  "'*'"'"'  *  ^'»''  '"''  '^  ^ 
"'^  '"'"^"ors  alwtract:  s<«  H,  ft  I,  Forma,  No,  l(l3i. 

absl^'^ani'  ,r""'.  T"""   "■  »  ^""^  ""^  are  manifest  in  tic 
abstract,  and  the  vendor  is  able  and  wllim,  ,„  verify  It,  a  ,ood  ml. 
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li  thoum:  and  a  (ood  title  1b  made  when  the  abstract  is  vended-  Bui.  «M 
'  Oronjer  v.  Latltam,  14  Gr.  209.  and  other  cases  cited  on  p.  1010. 

After  the  receipt  of  the  abstract,  the  purchaser  may  deliver  objec-  obi.clo. 
lions  to  the  abstract    e.g.,  that  assuming  the  chain  of  title  therein  "•'•i"". 
:   set  out  to  be  proved,  it  does  not  show  a  good,  or  any  title    In  the  '""  '"*''" 
vendors;  or  that  the  effect  of  any  Instrument  Is  not  sufficiently  ab- 
stracted.    This  class  of  objections  is  conflnsd  to  the  sufficiency  of 
the  abstract  per  ae.    The  objection,  should  be  specific,  and  point  out 
clearly  the  alleged  defect 

As  to  the  determination  of  questions  thus  raised;   see  Rvle  451  Deiemin. 
intra:  McUanua   v.  Little.   3  Chy.   Ch.   268.     After  the   abstract  has  "»»"'• 
been  made  perff  -    or  accepte'l  as  suffl;ient,   the  next  step  I^  its 
verification,  and  any  defects  in  the  proofs  form  the  subject  of  objec- 
tions to,  or  requisitions  on,  the  title,  as  provided  by  ;(iilcs  452-454. 

The  purchaser  should  not  deliver  objections,  and  requisitions,  on  OMTtion, 
title,  until  all  objections  to  the  abstruct  are  disposed  of,  or  he  will  ■      •'"■ 
be  held  to  have  waived  all  objections  to  the  abstract;  McUanua  v  '''"''"" "' 
Little.  3  Chy.  Cb.  263. 

For  forms  of  objections  to  the  abstract;  see  H.  &  L.  Forms,  No.  1055. 

450.  The  Master  shall  determine  all  questions  upon  the 
abstract  and  the  suflScieney  thereof;  and,  if  desired  by 
the  purchaser,  may  require  the  vendor  to  make  the  same  cie„>-of 
as  perfect  as  he  can,  and  if  the  vendor  neglects  or  refuses  """"' 
to  do  so,  may  permit  the  purchaser  to  supply  defects 
tlierein,  at  the  vendor's  expense.     C.R.  736. 

A  perfect  abstract  may  be  defined  to  be  one  in  which  is  set  forth 
the  deeds  and  documents  and  facts,  showing  that  the  vendor  has  a 
good  title  to  the  estate  or  Interest  which  is  the  subject  of  the- sale. 
Objections  to  the  abstract,  are  quite  distinct  from  objections  to  title 
imi  are  usually  based  on  the  fact,  that  If  all  the  documents  and  facts 
set  out  In  the  abstract  were  proved,  a  good  title  in  the  vendor  would 
not  be  established. 

The  omission  from  the  abstract  of  a  document  whose  contents 
sufflciertly  appeared  by  a  document  abstracted,  was  held  to  be  no 
objection  to  the  abstract ;  Be  EbsKorth  d  Tidy.  42  Ch.  D.  23. 

Where  the  objections  to  the  abstract  are  not  removed  within  tour-  obi.ciiom 
teen  days  after  service  of  the  objections,  it  is  not  necess»ry  to  obtain  to«b.iraci 
any  order  of  reference,  1  norder  to  obtain  the  Master's  .eclslon;  but  Telerred  lo 
the  vendor,  or  purchaser,  may  carry  the  abstract  and  objections  Into  Master, 
the  Master's  office,  and  obtain  a  warrant  to  consider  the  abstract. 

It  the  Master  holds  the  abstract  to  be  insufficient,  and  the  vendor  vendor 
neglects  or  refuses,  to  supply  the  defects,  the  purchaser  may  be  per-  ■"•''  '"fc'r 
mitted  to  do  so.    This,  of  course,  will  not  always  be  in  the  p„wer  of  a  SfSraet 
.  irchaser;   but  where  deeds  are  registered,  the  purchaser  may  fre- 
quently obtain  the  necessary  information  to  perfect  the  abstract  from 
the  Registry  office, 

A  condition  of  sale  that  "  the  examination  of  title  is  to  be  at  the 
expense  ai  the  purchaser,  who  is  to  caU  for  only   those  deeds  and 
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papera  in  my  poBsession  and  under  my  control."  doek  not  relieve  the 
vendor  from  deliverlDg  an  abstract  of  title,  even  thouRb  sucb  ao 
abstract  be  not  among  the  papers  In  bis  possession  or  cuDtrol  if> 
BoMtead  tt  Warwick,  12  Ont.  488. 

Tbe  vendor  is  usually  bound  to  verify  the  abstract,  by  the  produi 
tlon  of  all  documents  abstracted,  or  by  proper  secondary  evidence 
where  the  non- production  of  the  originals  is  sufflclently  atcounted  for 
and  by  producing  afSdavlts  of  all  facts  necessary  to  be  proved  in  order 
to  make  out  title:  see  Rule  452;  Ke  Halifax  Coml  Banking  Co  j 
Wood,  79  L.  T.  183;  1898,  W.  N.  174  (16). 

Where  a  leasehold  is  sold,  It  ts  doubtful  whether  a  purcliaGer  can 
be  compelled  to  accept  the  title,  if  the  vendor  is  only  a  sub-leaeep.  if 
that  fact  has  not  been  disclosed  to  the  purchaser  t>efore  sale;  he  canno^ 
be  compelled  to  acc^t  such  a  title  when  the  head  lease  comprlseB  other 
property,  unless  that  fact  has  been  disclosed  prior  to  th*"  making  „: 
the  contract :  He  Lloyda  Bank  d  Lillington,  1912.  1  Ch.  601;  106  I..  T 
r.6"  Where  these  objections  appear  on  the  face  of  the  abstnict,  they 
would  be  properly  taken  as  objections  to  the  abatraci.  as  not  showing 
a  title  which  the  purchaser  is  bound  to  accept. 

A  good  title  is  not  shown  until  it  la  both  exhibited  by  the  abstrac: 
and  the  vendor  is  able  and  willing  to  verify  It:  Granger  v.  Latham. 
14  Gr.  209;  Parr  v.  Lovegrove.  4  Drew.  176;  6  Jur.  N.  S.  600;  but  see 
Laird  v,  Paton,  7  Ont  137;  20  C.  L.  J.  385;  London  rf  Canadian  L.  rf  A 
Co.  V.  Graham,  12  P.  R.  651;  Qraham  v.  Stephens,  2?  Cr.  434. 

Although  the  conditions  of  sale  may  intimate  that  a  vendor  has  i 
paper  title,  yet  though  he  has  not.  if  he  has  a  good  possessory  title, 
the  purchaser  may  be  compelled  to  accept  It:  Re  Atkinson  i  /forWI 
1912,  2  Ch.  1;  106  L.  T.  548. 

451.  The  Master  shall  not  make  a  report  on  the  ali 
stract,  but  shall  mark  the  objections  as  allowed  or  dis 
allowed,  and  when  he  finds  the  abstract  perfect,  or  ii> 
perfect  as  the  vendor  can  make  it,  he  shall  certify  to  that 
effect  thereon;  and  sucli  certificate  shall  be  final  withour 
filing,  unless  appealed  from  in  the  same  manner  as  fmn 
a  Ma.ster*s  report.     C.R.  737. 

Where  the  Master  made  a  report  on  the  title,  instead  of  markiDg 
the  objections  "  allowed."  or  "  disallowed."  the  Court  refused  to  enter 
lAin  an  appeal  from  his  report,  but  referred  the  matter  back  to  the 
Master,  to  be  dealt  with  as  provided  by  Rule  452  •  Cor-fc-nyu/-  \.  BuHo^t 
12  Gr.  73. 

As  to  tbe  time  for  appealing  from  a  Master's  report:  see  liith> 
r.02-2. 

452.  After  acceptance  or  confirmation  of  t)ie  abstract, 
the  verification  shall  be  proceeded  with,  and  tlie  vendor 
shall  with  all  diligence  afford  the  purchaser  all  the  means 
of  verification  in  his  power,  in  the  manner  and  accordiu:: 
to  the  practice  usual  with  conveyancers ;  and  after  liavinir 
'Iniic  so,  he  may  serve  a  notice  on  the  pnirhasor  to  make 
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objections  or  requisitions,  if  any,  within  7  days,  or  tiiat  ■"'•  *" 
otherwise  he  will  be  deemed  to  have  accepted  the  title 
C.R.  739. 

The  abstract  Is  accepted  ob  suflBcient,  If  the  purchaser  does  not 
serve  any  objection  within  seven  days  after  Its  delivery:  Rule  449. 
It  Is  confirmed,  If  the  Master  disallow  the  objections,  and  no  appeal 
is  had  from  his  finding  within  the  time  limited  by  Rules  502,  503. 

Tarifloatlon  of  Abatraet. — The  practice  of  conveyancers  t&  for 
the  vendor's  solicitor  to  give  notice  of  a  time  and  place  (usually  his 
own  office),  where  the  abstract  will  be  verified.  Sometimes  the  deeds.  howVr«Md. 
and  evidences  of  title,  are  sent  to  the  purchaser's  solicitor.  So  far 
a&  the  title  deeds  are  concerned,  the  abstract  is  verified  by  the  pro- 
duction of  the  origlnaU.  or  such  of  them  as  are  In  the  vendor's 
possession,  and  by  producing  certified  copies  of  the  deeds,  or  registered 
memorlalB  where  the  originals  are  not  In  the  vendor's  possession. 
Sometimes,  however,  notarial  copies  are  furnished,  e.ff.,  where  a  deed 
covering  other  lands  is  in  the  hands  of  some  third  party.  In  verify- 
ing the  abstract  the  production  of  the  title  deeds  Is  sufficient  proof  of 
their  due  execution,  unless  evidence  is  adduced  casting  doubt  upon 
(heir  authenticity:  see  Coventry.  41.  As  to  how  far  registered  mem- 
orials are  evidence,  and  as  to  how  far  recitals  In  deeds  are  evidence 
of  the  facts  recited,  see  The  Vendors  and  Purchasers  Act  (R.  S.  O.  c. 
122i,  ss.  2,  3;  finnders  v.  Malahurg,  1  Ont.  178;  18  C.  L.  J.  206;  Allan 
V.  McTavish.  28  Gr.  539;  Reg.  v.  Guthrie.  41  U.  C.  Q.  B.  148;  Canada 
Pernuinent  Loan  rf  Savings  Co,  v.  Ross,  7  P.  R.  79;  Re  Halifax  Coml 
Banking  Co.  rf  Wood,  1898,  W.  N.  174  (i6);  79  L.  T.  183;  for  cases 
before  the  Statute:  see  Wishart  v.  CooJt,  15  Gr.  237;  Gough  v.  McBridf. 
10  C.  p.  166;  Re  Higgins.  19  Gr.  303;  S.  C.  4  Chy.  Ch.  128;  Russell  v. 
Fraser.  15  C.  P.  375. 

Where  the  vendor  relies  on  a  possessory  title,  the  possession  must  Po»ie«aory 
be  proved  by  affidavits,  and  the  purchaser  is  entitled  to  cross-examine  "t'^-  ''"'* 
the  deponents:    Be  Boustead  d  Warwick,   12  Ont   488;    Mcintosh  v.  **''**'''* 
Rogers,  12  P.  H.  389;  sed  vide  as  to  costs.  Dame  v.  Slater,  21  Ont.  375. 

The  evidence  In  such  a  case  must  not  only  eatabllsh  possession  for 
the  required  period,  but  should  also  negative  the  existence  of  any 
fact  mentioned  In  the  Statute  which  would  prevent,  or  stop,  its  run- 
ning: Chapim.an  v.  Bunhury,  31  C.  L.  J.  103;  15  C.  L.  T.  57. 

Pacts  necessary  to  be  proved  In  order  to  make  out  the  title,  e.g..  other  f«ci-, 
death.  Intestacy,  heirship,  etc.,  are  required  to  be  proved  by  certi- *>"*' P'o^'ti 
flcates  of  births,  marriages  and  deaths,  and  certificates  of  the  Sur- 
rogate Clerk  as  to  intestacy,  and  affidavits;  but  statutory  declara- 
tions of  such  facts,  taken  on  a  former  devolution  of  the  title,  are 
usually  accepted  as  evidence,  and  need  not  be  corro'  orated  by  affi- 
davits made  In  the  action.  By  The  Vendors  and  ."^irchasfrs  Act 
'R.  S.  O.  c.  122),  s.  2,  recitals,  statements  and  descriptions  of  facts, 
matte.s.  and  parties  contained  In  Statutes,  deeds.  Instruments,  or 
statutory  declarations  twenty  years  old  at  the  date  of  the  contract, 
shall,  unless  and  except  so  far  as  they  are  proved  to  be  inaccurate,  be 
taken  to  be  sufficient  proof  of  such  facts,  matters  and  descriptions; 
and  see  Re  Ponton  <£  Sicanston.  16  Ont.  669;  Re  Marsh  &  Granville.  24 
Ch.  D.  11;  48  L.  T.  947.  As  to  registered  memorials  as  evidence:  see 
The  Vendors  and  Purchasers  Act,  s.  2  (6),  (c). 
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BULI8  OF  COUBT. 

Where  tbo  title  !■  a  reglueri!!]  title,  all  Hulrument.  i„  ,h.  .  , 
or  title  mun  be  reirl.tered,  antl  any  unregl.teretl  deed,  iVih „  It  , 
title.  ind.t  be  r.fl.tered  at  the  expenae  of  the  vendor  a-|m. 
J/«rrn„  10  r.  F.  69;  Brody  v.  Wall.,  17  Or.  699:  Fahn.r  IZ, 
Chy.  cb.  246;  Sweclnam  v.  Bwcelnam.  6  P.  R.  S3;  Laird  v  PumI'  ■ 
One.  137;  20  C.  L.  J.  385;  Taylor  v.  Uarly,,,  11  0  I,  11  13.  ^  ' 
reslatered  deed  appeara  on  the  abatract.  It  Is  not  8um<lt.„t'v<.,.iB 'I' 
of  the  ab.  ract  lo  produce  a  deed  apparently  between  th.  same  1,  ! 
a.  the  registered  deed,  but  bearing  no  eertlBeate  of  regUtraUon  . 
out  In  aome  way  e.tabllahlng  the  Identity  of  (be  deed  prod  /.I 
that  registered:  Uclnloth  v.  Kogert.  12  P.  R.  389.  """"raa  »iib 

In  the  abaence  of  any  eipreaa  condition  of  sale  to  the  coolrar. 
the  vendor  Is  bound  to  furnish,  at  hi.  own  eipense,  to  the  purehZ 
cople,  of  all  inatrument.  relating  to  the  title  which  are  Z  of  re  ", 
Kccharlt..  i  Chy.  Ch.  19.    He  I.  also  bound  to  furnish  00016,07.11 

In  fu  I:   76.;  but  see  HarHton  v.  Joteph.  8  P.  R.  293;  but  In  a  \Z 

and  deliver  to  the  purchaser  certified  copies  of  all  deeds,  of  wW°  h^ 
^^t  "l*""'  •"•  °J'«'"»"'  «'■«''=>•  "gi'tered  In  ful  or  no  j, 
["  out.  25?.° ""•  "■  '*'■  *""  ""  *"""  •*  "'"'""'  ""■'■»"«' 

The  ordinary  liability  of  a  vendor  to  produce  all  necessary  evide.c, 
to  make  out  a  good  title,  and  to  deliver,  on  compktlon.  ll.e  orlgnj 
deeds,  or  copies  of  such  aa  are  not  In  his  possession,  ma  •    e  ,„  S 

tbevT.vi  r-K"'""!'  °'  ""■  '^''"'  "'"'^  condition,  are  ImpS 
bey  have    o  be  set  out  In  full  In  the  advertisement;  ,,*  KalVVlj 

f'r^f  „f  tlM  "  T  '■'""'^•'^"  to  "^nip  the  sale.  Tl,„».  where  ,t. 
|.roof  of  title  was  Involved  In  no  dlfllcully.  a  condition  of  sale  It.: 
be  vendor  I,  not  to  be  bound  to  give  any  evidence  of  title,  or  m 
or  nrl?.  '  '"'  "k""  "'"'™''  '*""  """  »"'■''  "'  "'^  I"  "Is  po.»,.l.. 
Zt  Z,„.  '  *.  i™"''  ■""  "'"  '"  "'  ""'y  "Wectlonable  and  0., 
that  should  not  be  sanctioned  by  the  Master,  even  by  consent:  Iff 
Conoid  V.  Ooriion,  2  Chy.  Ch.  126. 

But  It  seems  that  even  such  a  condition  would  not  exempt  »  vendor 
from  otherwlM  showing  a  good  title:  Canada  Permanent  BuiUm} 
Mcictu  V.  WalUa.  8  Or.  368;  Uclnloth  v.  Roger,.  12  P  R  389  H 
Ont  97;  Secus.  where  the  vendor  purports  to  sell  only  such  title  as 
be  has,  but  even  then.  If  It  can  be  shown  by  the  purcba^er  that  lie 
vendor  has  no  title  at  all.  the  contract  will  not  be  specifically  enlor«d 
against  the  purchaser:  Leslie  v.  Preston.  7  Or.  434;  Jom-i  v.  OilJori 
3  Lb.  D.  779;  Darlinfffoii  v.  aumilfon.  Kay.  551);  but  see  Bumc  t 
Pococt,  L.  R.  1  Cby.  379;  Hume  v.  jjenfley.  5  De  O.  4  S.  520;  eve. 
where  a  vendor  advertises  to  sell  only  such  tll'o  as  be  has.  he  ii 
bound  to  convoy  that  tllle  free  from  any  subsisting  incumbrante: 
uooia  v.  BlrmtiiKJam.  liudlei/  rf  Dialrict  Bank.  5.S  L  T.  560.  The 
Lourt  will  not  knowingly  pass  off  a  bad  title,  by  the  aid  of  special,  or 
"94  Ts54"*  "'°'""°'"'  ^'"^  ''■  ^'"'  L.  R.  13  Eq.  196;  Seton.  Sth  ed.. 

The  vendor  is  bound  to  procure  the  discbarge  of  Crown  lioadF 
affecting  the  land:  Re  Charles.  4  Cby.  Cb.  19.  Crown  bonds  of  the 
Privlnco  of  Ontario,  are  no  longer  a  charge  on  land  of  the  obligor 
unksB  registered  against  it:  R.  S.  O.  1 18971  c.  113:  Re  franklin.  S  P,  11. 
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+70:  Allhouih  that  Act  la  now  reitealed  (iee  R.  8.  O.  19U.  Sc     ■!    *    ,  jtnto  4u. 
yet  thfl  «IIec>t  of  the  repeal  It  not  to  revive  the  former  law  :  see  The 
InterprettMon  Act  (R.  8.  O.  c.  1),  b.  14;  nor  are  Crown  twndu  of  the 
Uoml  lou  a  charge  on  land,  unless  reglBttred :  It  S.  C.  c.  lOi,  s.  2. 

Tte  vendor  Is  not  hound  to  give  evidence,  nesatlvlns  the  extBtence  t„„  und 
of  arrears  of  taxes,  or  other  Incumbrances:  Thompton  v.  MilUken,  9  inoim- 
Gr.  359.    As  to  punishment  for  concealing  (--umbranceg.  or  falBlfylnR  •"*•*'•■■ 
pedigree,  etc.,  after  written  demand   of  a-«tract:    see  The  Criminal 
'  Code  (R.  S.  C.  c.  146),  s.  419.    But  he  1p  Sountl  to  have  removed  from 
the  register  or  otherwise  nulllQed,  any  i^glBttired  Instrument,  appear- 
ing to  create  an  adverse  Interest  in  *!ie  'uni'   even  though  such  instru- 
menta  purport  lo  bo  made  by  partlet  having  no  apparent  title:  Kcefer 
\.  McKay,  10  P.  R.  345.     The  vendor  is  t  iso  bound  to  remove  cortltiratt-ti 
of  III  pendtna  registered  against  the  land:  Bobicr  i£  Ont.  Invt.  .iHBor.. 
\(}  Ont.  259. 

As  soon  as  the  vendor's  solicitor  considers  that  the  verification  of 
the  abstract  is  complete,  he  should  serve  notice  on  the  purchaser  to 
deliver  objections,  and  requisitions. 

The  Master  has  no  Jurisdiction  to  permit  further  objections  to  be  .\oticr  o 
delivered  after  the  time  limited  by  this  Rule,  but  the  Court  on  special  H]^'"'/. 
application   for   that   purpose    may    permit   further   objections    to    be  It^t'ue'oi' 
delivered:    Clarke  v.  Langley,   10  P.   R.   20S.     And   where  under   the 
conditions  of  sale,   the  time   for   putting  in  objections  has   expired 
before  the  reference  to  the  Master  takes  place,  no  further  objections 
can  be  delivered  In  the  Master's  office:  Imperial  Bank  v.  Uetcalfe,  11 
Ont.  467.     Notwithstanding,  that  since  the  decision  in  Clatke  v.  Langlvit 
jurisdiction  In  Chambers  has  been  conferred  on  the  Master  In  Ordinary, 
that  decision  is  probably  still  law;  but  see  Rule  207  (4). 

453.  Upon  being  served  with  such  notice,  the  pur-  objection., 
chaser,  if  dissatisfied,  shall  serve  his  objections  or  requi-  "itiomt'o 
sitions  within  the  time  thereby  limited;   and  the  like  deuJ^ro'd '° 
;  course  shall  be  followed  upon  su(  h  objections  or  requisi- 
tions as  is  prescribed  in  relation  to  the  abstract.    CR. 
740. 

Requisitions   on,   and   Objeetlons   to,   Title.— If   the   purchaser  R<'quisi- 
is  dissatisfied  with  the  proofs  of  title  adduced  by  the  vendor,  he  must  ^^^^^  "" 

.  df'Uver  his  objections  and  requisitions  within  seven  days  after  receipt 
of  notice  so  to  do,  or  he  will  be  deemed  to  have  accepted  the  title: 

^  Rule  4.°>2.     For  form  of  objections  to  and  requisitions  on  title:    see 

,  H.  &  L.  Forms,  No.  1063.     As  to  the  construction  of  conditions  for 
ihe  delivery  of  objections  to  title  in  the  case  of  sales  out  of  Court: 

;  see.Va«ofi  v.  Armstrong,  22  Ont.  542;  21  Ont.  App.  183;  25  S.  C.  R.  263. 

i        Stipulations  as  to  time  for  delivery  of  objections  to  title  do  not  ohjectiom 
prevent  objection,  even  after  the  stipulated  time,  to  an  entire  want  '"  "*'•" 
of  title:  lb. 

The  existence  of  an  easement,  undisclosed  by  the  particulars,  was 
heltl  a  Talid  objection,  although  the  property  was  offered  "  subject 
to  any  existing  public  and  private  rights  of  way.  and  other  rights 
and  easements  of  whatever  nature":  Heyicood  v.  Mallalieu,  49  L.  T. 
S>S;    nnd  a  condition   providing  that   the  purchaser   was  deemed   to 
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liav..  purthaxd  with  knowlnin  of  thf  quahtlr.  and  (•ondliioi,.  o(  t> 
prop  .;y  purchaied  wa.  held  not  to  appljr  to  an  ,.nd..r,roui.d  1 
vert:  He  Purkrll  rf  Smtth.  1902,  2  Ch.  2r,«;  87  L  T  189  .,/ 
Sli.,,k,'r,l  V.  vrotl.  1011,  1  Cli.  .',21;  103  I,.  T.  874;  and  Pr„,„i',  T T 
inlra.  The  exialence  ot  rcilBtertd  deeda  by  parlkti  iip„um„|,  h.,,'', 
no  tltl.  la  a  valid  obiretlon:  i(c*-<i»  v.  Kn,,r.  1(J  I-  u  3)',  ,°  , 
that  the  sale  tvab  hy  truatrcs  under  unnecei.arlly  di'Predaliv,.  IZ 
lion.  I.  al«,  a  valid  objection:  H,:  JIaiinrr.  r,a  L.  T   «-, 

The  existence  of  a  public  road  across  the  land  wo*  hpld  >  ,,iu 
objection  to  the  title,  although  a  resolution  o(  (he  MunUlpsl  Cooqh 
to  close  It  bad  been  passed :  Kromitrn  v.  auge.  10  Or.  572-  ,a  ,|. 
the  existence  of  a  right  of  ts-ay:  .UMiiirner  v.  Seirrll,  i89l,  s'cii  tj; 
6.,  L.  T.  524;  or  a  public  aewer:  Ke  Bracer  i  Hankin  SO  I  T  1  ■ 
or  undergrt-.nd  culvert:  «.■  Puckvlt  *  KrMlh.  iu;.ra;  or  a  drtlt  A. 
legal  title  to  which  Is  In  third  parties;  or  an  agreement  by  Ibe  raj,r 
with  the  owner  of  adjoining  property  not  to  Interfere  with  l,l«  |i,h,. 
ecn„el  V.  Tmlfer.  11,07.  2  Ch,  11,1,  So  also  I,  an  otttstitndlng  dalL 
to  dower:  OambU-  v,  Qummirson.  »  Or,  193,  So  also  Is  the  lunaci  o 
a  previous  owner  ot  the  land:  *Tiint>i»  v,  S(,  ocrmuln  o  Or  638  s' 
also  Is  the  fact  that  the  vendor,  an  attorney,  claimed  thronjli  a  ,11 
prepared  by  himself:  Hrorc  v.  Batumi.  2  Phil,  1121,  So  al«o  Is  the  tr 
that  the  title  came  through  a  will,  whereby  the  testator  purported  oEh 
to  devise  a  moiety:  Klapylton  v.  ««,((,  1«  Vcs,  273:  and  ifhen  Ib^ 
validity  of  the  vendor's  title  depended  on  the  fact  of  hi.  havlnc  nitr 
Phased  wlth.r,,  notice:  Freer  v,  Ue,>e.  4  D,  M.  *  O,  49",;  but  a  .upposej 
etiulty  U  a  i  ■  :Bon  who  died  upwards  of  Hfty  years  ago,  where  tl. 
possession  since  that  time  had  been  In  another,  and  the  vendor  bad 
a  good  legal  title,  was  held  no  objection:  fleK;l((  v,  nomns.  10  Or  •! 
'''tntoih  V,  Hogen.  12  P.  R,  389;  Imperial  Bank  v.  MilratK  \\  o,. 
46,;  Re  Shorn  rf  Howard,  before  Boyd.  C„  21st  March.  18SS. 

Where  trusts  affecting  the  title  are  accidentally  disclosed  to  the 
purchaser,  he  may  require  the  production  of  the  trust  deed  B- 
BMberg  i  Airaham,,  1899.  2  Ch.  340;  and  where  a  title  Is  •rst.d 
through  a  trustee  for  sale,  who  has  himself  become  the  punhaser  tii, 
burden  is  on  the  vendor  ot  showing  by  clear  afflrmatlve  evldeDM 
that  the  trustee  and  c,  ,,  (,  were  at  arm's  length,  and  that  the  Utter 
had  full  Infoimatlon  of  all  material  facts,  and  adopted  what  was  done 
lit  the  absence  of  such  evidence  the  Court  would  not  compel  an  ui 
willing  purchaser  to  complete:  Williams  v,  Scolt.  1900.  A.  C  (M; 
82  L,  T,  727, 

And  where  litigation  is  threatened  In  respect  of  the  propertr 
specific  performance  would  not  be  enforced  until,  at  all  evenu.  It  Is 
reasoiiably  clear  that  the  claim  in  respect  ot  which  It  Is  threatenal 
Is  without  foundation:  see  George  v,  Thomas.  90  L,  T,  503 

Inquiry  should  always  be  made  as  to  the  possession.  If  a  strawifr 
Is  In  possession,  the  purchaser  should  insist  on  his  being  ejected  b! 
the  vendor.  Under  The  Kegiatry  Acl  (R,  3,  O.  c,  124),  s.  73,  It  *,.Jlil 
seem  that  possession  Is  no  longer  constructive  notice  ot  the  tlUe  Jl  tli' 
person  In  possession  as  against  a  party  claiming  under  a  rejieleral 
title:  BcJI  v.  Walker,  20  Or.  569;  Orel;  v.  Ball.  23  Gr.  390;  Sherbmm 
V,  Jeff)i,  IS  Or,  574;  Builtiing  rf  Loan  AS8.  v.  Poops,  27  Ont,  470;  nor 
of  the  title  of  the  person  through  whom  the  person  In  possenioD 
claims:  see  Bunt  v,  Luclt,  1901.  1  Ch.  45;  83  L.  T,  449;  fi  h.  T.  «i: 
not  even  though  there  be  actual  notice  of  the  possession.  IB.;  Cmlif 
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\  V.  smith,  40  U.  C.  Q.  B.  r>43;  Roe  v.  firaden,  24  Or.  58B;  but  wben  tb«  ftsto  4U. 

i  pprtOD  In  poiseiilon  li  tenut  under  a  lease  for  a  term  not  exceeding  .■ 

\  seven  yean.  hU  tntereel  li  protected  though  hie  lease  U  not  N-glitered:  roVtlra" 

i  The  Heffittry  Act  (R.  8.  O.  r.  124).  a.  71    (2):  Latch  v.  Bright,  16  Or.  "»•  ""I" 

,  t;53;  and  tee  Oreen  v.  Hhrinberg.  104  1*  T.  149.     Aa  to  the  effect  of  "' """ 

i  poMCMlon   In   enB»>e   to   which   The   Hrglatri/   Art   doen   not   api>Iy ;   hpi' 

I  Mtornvy-Qeneral  v.  McSulty.  11  Or.  281.  581;  Oray  v.  Couch' r,  i;,  Ur. 

t  419;  and  ai  to  what  may  amnunt  to  actual  Dotlui'  autTlclent  to  takf  a 

]  caie  out  of  the  protnctton  of  The  Rtf^Mtry  Avt:  tee  Rote  v.  Pvtvrkin, 

\   13  8.  C.  R.  677. 

In  Investigating  the  title,  the  purchaxer  at  a  bale  hy  the  Court,  ii 
not  bound  to  Inquire  Into  the  regularity  of  the  proceedings  In  tbe 
action :  If  the  Judgment  appears  to  be  regular  on  Ita  face,  he  will  be 
protected;  Shaw  v.  Vrawfont.  4  Ont.  App.  ;J71;  Ounn  v.  Doblv.  15 
:  Gr.  i"''*;  McLean  v.  Grant,  20  Gr.  76;  but  see  Forcatert  v.  Pegg,  19 
'  P.  R.  254.  He  must,  however,  ascertain  that  all  proper  necessary 
parties  are  bound  by  the  Judgment:  Lechmere  v.  Braaier,  2  J.  ft  W. 
':  287;  Calvert  v.  Godfrey.  B  Beav.  97;  Bennett  v.  Hamill.  2  Sch.  ft 
Lef.  577;  and  that  tbo  sale  was  In  accordance  with  the  Judgment: 
Volotough  V,  Sterum,  3  Bll.  181;  Talbot  v.  Stinnett,  6  Ir.  Eq.  83.  An 
order  of  the  Court  la  not  Invalidated  as  against  a  bond  Me  purchaser 
under  It.  on  the  ground  of  want  of  jurisdiction,  or  of  want  of  any 
concurrence,  consent,  notice,  or  service:  see  The  Conveyancing  and 
Law  of  Property  Act  IR.  S.  O.  c.  109).  s.  56;  but  temble,  a  purchaser 
having  notice  of  the  Irregularity  In  the  proceedings  cannot  be  com- 
[>elled  to  rely  on  the  Htiitutory  indemnity:  see  Life  Intfrreit  Corp.  v. 
Hand-in-Hand.  1898.  2  Ch.  230. 

Where  the  requisitions  and  objections,  or  any  of  them,   are   not  R»qdi»i- 
answered,  either  party  may  carry  In  the  objections,  or  such  of  them  ''Jj'"'j,**'*j 
as  are  not  answered,   before  the   Master,  as   provided   by   Rule   US.  on       '*" 
and  get  fala  decision  thereon:  see  Rule  453. 

Where  a  sale  fs  maJe  subject  to  a  condition  that  the  vendor  may 
rpscind  the  contract  In  case  the  purchaser  should  take  any  objection, 
or  make  any  requisition,  which  the  vendor  should  be  unable,  or  un- 
willing, to  answer  or  comply  with,  such  right  must  be  fairly  exercised. 
and  a  vendor  will  not  be  allowed  to  temporise  with  the  purchaser 
whilst  endeavouring  to  effect  a  sale  to  some  one  else:  Smith  v.  Wallace 
1895,  1  Ch.  38&;  71  L.  T.  814. 

Where  it  is  found  that  the  vendor  has  sold  land  which  he  cannot  Mttti>r>  of 
convey  himself,  the  purchaser  may  rescind;  be  is  not  bound  to  wait  <^»"*'^r*"'^«'' 
and  see  if  the  vendor  can  procure  a  conveyance  by  a  third  party:  *  *"'"^- 
Re  Cooke.  78  L.  T.  106.   108. 

But  where  the  vendor  has  a  good  equitable  title,  and  a  right  to  call 
for  the  conveyance  of  the  legal  estate,  a  purchaser  cannot  repudiate 
the  contract  because  the  legal  estate  has  not  been  got  In  before  the 
'late  fixed  for  completion:  Re  Huckleaby  and  Afkinton,  102  L.  T.  214. 

There  are  some  objections  which  are  not  strictly  objections  to  the 
title,  but  are  considered  "  matters  of  conveyance."  Thus,  the  exist- 
ence of  outstanding  InnimhranceR,  or  satisfied  mortjragea — where  the 
vendor  is  entitled  to  require  the  party  appearing  entitled  thereto,  to 
join  In  the  conveyance  to  the  purchaser,  or  to  release  or  discharge 
his  Incumbrance.— are   not   objections   to   the   title.     But   where   the 
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■ULM  or  OOVIT. 

•I'lidor  U  uublv  to  proeurp  aucb  convpunc,.  or  ralru.   ...  i.  . 
br.ncM  IhvD  copilliute  u  oblwllun  to  th*  till,-  „.,  u!^,'      'I  """ 

Out  !«..  8„  .!.„  fr,,  8p.  ,...rr..  and  .d,.  «c.  r"e'  .It"'  " 
».  .V.t;.,,  i»  ont.  7i>.-,:  and  in  Oni  Aod  -mi  iJ  ,,  1' '  '"""' 
l»il.1.  1  Ch,  458:  U  W.  R  341.  '     "  """'"""  ••  ''''™' 

OrdlnBrlDr  a  purrbain-  li  enllllM)  to  •  tonvey.nre  of  ih.  i  . 
«.atf.  but  ,taen  tbe  v.ndor  wa.  abl.  to  conv.y  a  ,„od  !.  °  ,  V,  .'^ 
..n  obJe.tl„„  ,h.t  the  lrr.1  «,,«„  .„.  otiuundio,  d°mT       ,' ""' 

lal..:  1-rvi  t-JoHtl  y.  WUItam,,  im.  i  cb.  617;  S7  L.  T  2«o 

4M.  Jm  ca8«  of  the  refusal  or  nefflcct  of  tli,.  vt.n.lori,, 
verify  the  ubstra^t  to  the  best  of  his  abilitv,  or  to  furni*! 
any  i.ec.e.s.sary  proof  or  documents  i„  hi,,  p„,ver.  lli^ 
Master  may  authorize  the  purfha.ser  to  ,lo  so  at  th, 
veiiitor's  expense.     V.H.  741. 

.f  r.  :j.rr~.  rr  o^Ji;-^.^  l'b:^^b:^^^^^^^ 

lb,  .1,1,  1,  proved  .coordl.,g  to  .be  .b,.r.  ^  Cvr %  ffalr, 
Beav.  20O;  UoltaM  t.  Klxo.  1  W  R  80-  Dart  V  *  p  ^Z'  ,"■' 
Objection,  aro  ,r.volo„»  „";,  vexaMo,?.":  «:",:■*  ^„."'  Z" m 
Peer,  V.  Sn^d.  17  Beav.  151;  Solon.  6.b  ed.  187.-,  P  «,  v  j,  J^ 
29  Or.  46;  //.„,  v.  «„6„„„„,  7  Or.  42;  Laird  v  P„  o^ "ont T^ 

«xr"™"'°" "  -'"'"' "" "» ""■" '-  -"  -"•'•'-- 

Tbougb  Uie  .l.le  be  a  poMeaaory  one,  and  be  flr.t  proved  In  ,h, 

wbe?;  he  h//^r;  """'  ■*  °'^"'^  '"  "«'  "">  """  0'  the  ret  « 
wBere  he  has  acted  unreasonably:  .ee  Dame  v.  f:l„Ur.  :'l  Out  373 

aDpnea'.".^'„TL'"",.'''.°'^""'  ""  "'"'  "■•  ™»'«  »'  ""  -"»«""' 
W.  R   42°  from  hi.  purchase:  Osborne  ,.  o,>cm,.)^ 

llen^o''n7he  l^n"^"  "I'f  f""".'  "^  ""'"•  ""  t™"""""  Is  entitled  t. . 
en.l.led  .0  his  costs:  see  iMact  v.  Toioell,  1898,  2  Cb.  285. 


455.  Tlie  foregoing  six  Rules  shall  apply  to  all  cases  of 


Riilei  449- 

}"";:...      'ff*'"'"™  to  the  Master  as  to  title,  as  well  a.s  to  sales  5r 
10 mi,,         the  Court.     C.R,  742. 


p^IZT'        *56.  Purchase  money  shall  not  be  paid  out  of  Poort 

«o„,,o„,      exoe]>t  u,,on  consent  of  the  purchaser  or  his  solictor,  or 

upon  proof  being  made  to  the  Accountant  that  the  pur- 

<'hascr  lias  received  a  conveyance  or  vesting  order  in 
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renpeot  of  the  property  for  which  the  money  in  qufstion  «•>•  •" 
was  paid  into  Court.    C.tt.  74:i. 

TbU  Kute  mbodlM  wh>t  lui  ilwajti  b«*ii  tb>  prtcttn  In  the  Ao- 
couitant'i  oflln. 

487.  No  .-onveyau.'..  hIihII  be  settled  until  evi.iunce  is  c..,.,«i.» 
( prcKlucfd  of  the  purchase  money  having  been  paid  into  ilwV'rT. 
Court,  and,  where  a  niortKaRe  is  taken  for  part  of  i\\t!^':S!","' 
purchase  money,  until   evidence   is  jfiven   to  the   said"""" 
(iflicer  of  such   mortRaKo   having   been   registered   and 
deposited  with  the  Accountant.     O.K.  070. 

C,  R.  970  only  apiillnl  to  lalo  of  lnf.nU'  lindi  under  C  R  960 
rl  ifj.,  ud  to  Mlei  In  actlotu  or  other  proceedlngi  In  Court.  In  which 
Infanli  .re  Inlore.twl  Tlic  prewnt  A-»l,:  appllei,  .pparoiitly.  to  all 
ulci,  whether  Infanta  are  Intereated  or  not, 

.„  « t,".?"""""  "".'  ""  ""'"  "  '°  ••"'"  -^l  "«»•"?  convey.  «...„„.„, 
ante,  for  the  purpoie  of  carrying  out  the  aale  In  caie  the  partle.  •■'«"■>"> 
differ,  or  In  cax-  there  are  any  pcriona  under  any  diaablllty   (other  '"'* 
Itan  coverture)    Intereated   In  >uch   aale^    but  the  omiaslon  of  that 
Rule  l>  probably  not  Intended  to  alter  the  practice;  u.ually  tjio  Judg. 
m,nt  or  order  directing  the  «ale  .xpre.aly  aulhorliea  the  Maater  lo 
15  do.    See  Kute  416. 

:  OM».y««e,._In  all  lalea  by  the  Court,  therefore,  the  .Maater  to 
whom  the  action  la  referred,  la  to  aettle  the  conveyance  In  caae  the  par- 
Uea  differ,  or  thero  be  any  parlies  not  lui  juHi  Intereated,  without  any 
•pedal  reference;  and  »ee  «»lo  416.  But  no  conveyance  of  property  aold 
under  the  order  of  the  Court  la  to  be  aettled  until  evidence  la  produced 
10  the  olBcer  aettling  the  same  of  the  purchase  money  having  been 
pa  d  Into  Court,  or  of  the  payment  Into  Court  having  been  diapenaed 
wiin:  and.  In  caaea  where  there  la  a  mortgage  for  a  part  of  the  pur- 
fHaie  money,  until  evidence  la  given  to  the  officer  aettling  the  convey- 
i  anco  that  auch  mortgage  haa  been  reglatered  and  deposited  with  the 
J  AccounUnt  aa  required  by  thia  Rule.  The  proper  evidence  of  the  pay- 
mtot  of  the  purchaae  money  Into  Court  and  of  the  depoalt  of  the  mort- 
ati  la  the  cenlflcBte  of  the  Accountant,  or  of  his  Chief  Clerk  The 
order  for  dispensing  with  payment  Into  Court  can  only  be  made  by  a 
Judge  In  Chambers,  the  Master  In  Chambers,  or  Master  In  Ordinary. 
ana  the  Local  Masters  have  no  power  to  make  such  orders:  Rules  20S 
;  iiO),  209;  but  Local  Judges  may  In  certain  casea  do  so,  under  Rule  210. 

It  Is  the  purchaser's  duty  to  prepare,  and  tender,  the  conveyance  PurthMtr'. 
lor  execution:  Stephent  v.  DeMeiina.  4  Q.  B.  422;  BoHon  v  Hugel   35  ''"'"• 
I'  '^;,?-  *■  "^'  '"""  "•  f''"'^'"''  2  C)'-  Ch.  33;  Jfoonej,  v.  PremU.  20  l'^"^i„ 
^r.  418;  Burnt  V.  Bojid.  19  U.  C.  Q.  B.  547;  Btevemon  v.  Datili.  23  S.  "nv.r.nt, 
f^.  H.  629.  at  p.  633.  unless  the  coniract  provides  otherwise,  and  the 
ract  that  It  was  stipulated  that  the  deed  waa  to  be  prepared  at  the 
vendor's  expense  was  held  to  Impose  on  the  vendor  the  duty  of  pre- 
paring It:  Foster  v.  Anderson.  16  O.  L.  R.  565:  42  S.  C.  R.  Z.il;  and  a 
pronslon  that  the  purchase  money  Is  to  be  paid  aa  soon  as  the  con- 
>eyance  la  ready  for  delivery  does  not  alter  the  rule:    S(e»en»on  v. 
omis.  23  a.  c.  R.  629;  but  see  7Vir*ei-  v.  Watt.  25  U.  C.  Q.  B    116; 
sarri.on  v.  Uvingilon,  T.  T.  1  41  2  Vict.:  Uonrk  v.  Stuart.  4  U.  C    0 
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BULIS  OF  COUET. 

B.   203;   Prindle  v.  McCan.  li.,   228;    Scott   v    Bcitle    ,<,  r   „ 
McDonaia  v.  SnU,inger.  6  U.  C.  Q.  B.  312;  Ilogcr,  v  LaLn  v  ?' 
a  264;  SntUH  v.  Boa..  U  U.  c,  Q.  B.  034;   Tkayer\   Zr     1     2 
243;  Kctcr  y.  Holden.  16  C.P.  331;  and  m  ,b,  event  ot  tbel' 
differing,  or  In  case  of  infant.,  or  lunatics,  being  InterMtti  ,f 
be  settled  by  the  Master,  before  engrossment,  or  fendX  „ecS 

The   purchaser  sufflclentiy  tendera  the  conveyance  for  „„„, 
under    he  standing  conditions  of  sale,  by  delivering  the  sU?' 
vendor's  solicitor:  Wei.,  v,  Vrafta.  8  P.  H.  J5l.  '°  * 

The  purchaser  cannot  require  a  covenant  by  a  resfiil  nc  Inu  i 
title:  CoKrcIl  v.  CotlreU.  h.  R  2  Eg.  330;  nor  where  the  legal  Zl 
conveyed  can  he  require  parties  to  the  action,  having  merely  eoulM- 
estates,  to  Join  In  the  conveyance.  Therefore,  upon  a  sale  of  nr 
gaged  premises,  he  cannot  require  the  mortgagor  to  Join  In  the  dH 
flow  V.  Steele  1  Chy.  ch.  94;  nor  the  wife  of  the  mortgagor:  If,." 
SMnners.  1  chy.  Ch.  59.  Where.  In  consequence  of  the  Infan'c.  ^ 
some  of  the  vendors,  a  settlement  of  the  conveyance  by  the  Master  i 
rendered  necessary,  the  purchaser's  costs  will  be  ordered  to  be  palj .,' 
of  his  purchase  money:  Re  McUorria,  3  Chy.  Ch.  430. 

Where,  for  the  proper  identification  of  the  property  sold  11  Is  nee, 
sary  that  there  should  be  a  plan,  the  purchaser  Is  entitled  to  attit' 
to  or  Incorporate  a  plan  In  the  deed:  see  Re  Hansom  ■(  .VarSett  ro' 
I  Ch.  741.  and  as  to  the  effert  of  a  plan  so  Incorporated:  see  W»' 
V.  Aahton.  1913.  2  Ch.  39. 

The  purchaser  Is  entitled  to  a  conveyance  with  bar  of  dower  ■ 
vendor's  wife;  It  she  refuses  to  bar  dower,  the  purchaser  is  entltw; 
an  abatement,  or  to  rescind  the  contract:  Kendreu  v.  SItewan  i  Gr 
578;  Van  Xorman  v.  Beaupre.  6  Or.  699;  or  to  have  a  porUon'of  fc 
purchase  money,  sufflclent  to  answer  the  dower,  set  apart  unUl  lii 
wife's  death,  and  the  Interest  thereon  paid  to  the  vendor  durlnj  his 
wife's  life:  see  Skinner  v.  Aimtrorlh.  24  Or.  148;  uid  iMSkmK 
Btuti,.  27  Or.  887;  but  the  wife  of  a  mortgagee  cannot  be  compeM 
to  loin  In  a  conveyance  to  a  purchaser:  simpam  v.  Simpron.  1  Or 
Ch.  265,  except  where  the  mortgagee's  title  has  become  ab»lB 
by  the  foreclosure  of  the  equity  of  redemption,  and  even  then  ool' 
when  the  mortgagee  has  the  legal  estate:  see  The  Dower  Act  (R.  S 
Li"'  ""■'•*•  *"  •"  "i^  "Ode  of  computing  dower  in  an  iMluitr  if 
redemption  where  the  dower  has  not  be.n  assigned,  but  the  widow  hai 
been  In  possession  of  the  land:  sec  Re  Perm,  11  Ont.  374 

The  purchaser  Is  entitled  to  a  conveyance  with  ordinary  coveMtts 
and  for  the  principle  for  determining  what  are  "usual  covenant!' 
see  Re  Lander  ,(  Bagley.  1892,  3  Ch.  41;  67  L.  T.  521;  Davidson  on 
Conveyailclng.  vol.  6.  pt.  II..  pp.  61-64;  3  Bythw.  122;  Re  Cm.  PtcSt 
d  Toronto.  4  O.  L.  R.  134;  27  Ont.  App.  64;  o  O.  L.  R.  717;  1905.  A..' 
33;  l>e  Soyaa  v.  De  Plcaa  Pol..  1912,  A.  C.  194;  lo.".  L.  T.  642;  but  b, 
may.  If  he  chooses,  take  a  vesting  order:  but  a  purchaser  cannot  bf 
compelled  to  take  a  vesting  order  Instead  of  a  conveyance:  io>I««! 
V.  SooTucn,  8  Ont.  App,  657,  Wherever  the  Court  has  aulhaltl  it 
order  the  execution  of  a  conveyance.  It  may  make  a  vestlni  order 
see  Jud.  Act.  s,  72.  supra,  p.  23.1.  The  vesting  order  is  Kianted  ii 
Chambers  on  production  of  the  report  on  sale  duly  contmeJ.  ai* 
proof  that  the  parehaae  money  has  been  duly  paid,  or  sectjred.  att»" 
Ing  to  the  report.  Where  the  purchase  money  Is  to  be  palJ  Into  Conrl 
Its  payment  must  be  proved  by  the  production  of  the  cettlflcale  ot  tin 
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accountant,  or  hU  Cblef  Clerk.  The  vendor's  solicitor  is  entitled  to  Bolt  45S. 
lotlce  of  the  application;  Boulton  v.  Stegman,  1  Chy.  Ch.  199;  and. 
here  infants  are  interested,  the  guardlaT^  nd  litem  Is  usually  notified 
l8o:  Thome  v.  Chute,  2  Chy.  Ch.  221;  l>..t  see  Boulton  v.  ategmun, 
.pra.  Where  the  owner  of  the  legal  estate  became  the  purchaser,  a 
resting  order  was  refused;  Bowen  v.  Fox,  1  Chy.  Ch.  387;  and  see 
ud.  Act,  s.  12.  and  Dotes,  supra,  pp.  235-237. 

As  to  execution  of  deeds,  by  the  Trust  &  Loan  Co. :  see  25  Vict,  c, 
i2;  Trust  i£  Loan  Co.  v.  Monk,  14  Gr.  385;  by  The  Canada  Com- 
[lany:  Woodhill  v.  Sullivan,  14  C.  P.  265;  Fell  v.  South,  24  U.  C. 
9.  B.  196. 

The  Canada  Company  Is  not  exempted  from  giving  ordinary  cove-  CovensntR 
Hants  for  title:  see  Scarlett  v.  Canada  Co..  1  Chy.  Ch.  90.  t'anad*  c 

Where,  In  consequence  of  the  absence  of  one  of  the  vendors  from  Co>t>  of 
the  Jurisdiction,  the  execution  of  the  conveyance  prepared,  and  ten-  orde"* 
dered  by  the  purchaser,  could  not  be  procured,  and  a  vesting  order 
vas  then  obtained,  the  purchaser  was  held  entitled  to  the  extra  costs 
10  occasioned:   Re  McMorria,  3  Chy.  Ch.  430;   and  see  Laioraaon  v. 
Buckley,  3  Chy.  Ch.  270, 

Even  before  conveyance  a  purchaser  may  apply  to  the  Court  to 
restrain  any  party  bound  by  the  sale  from  exercising  even  a  legal 
right  to  his  prejudice  as  purchaser:  He  Powers,  63  L.  T.  626. 

Contpletion  of  Sale. — On  the  completion  of  the  sale  the  pur- 
chaser is  entitled  to  the  delivery  of  all  title  deeds  relating  to  the 
property  purchased,  unless  otherwise  provided  by  the  conditions  of 
sale;  or  unless  the  vendor  is  entitled  to  retain  them  as  mortgagee: 
and  the  expense  of  procuring  such  of  the  title  deeds  as  are  not 
in  the  vendor's  possession  must  be  borne  by  the  vendor  In  the  absence 
of  any  conditions  of  sale  to  the  contrary,  and  semble.  a  condition  that 
the  vendor  shall  not  be  bound  to  produce  them  (or  the  verification  of 
the  abstract  is  not  such  a  condition  to  the  contrary:  Ife  Duthy  a 
Jetton,  1898,  1  Ch.  419. 

Trustees  purchasing  lands  for  the  trust  should  see  that  the  original 
title  deeds  are  delivered  up,  and  are  guilty  of  negligence  if  they  omit 
to  obtain  them:  see  Walker  v.  Linom,  1907,  2  Ch.  104;  97  L.  T.  92. 

The  purchaser  is  also  entitled  to  require  the  vendor  to  deliver  to 
him  possession  of  the  premises:  see  Rule  448  and  notes  p.  1000. 

Deeds  of  land  in  Ontario,  executed  In  England,  do  not  require  to  be 
stamped  under  the  English  Stamp  Acts:  Murray  v.  Vanbrocklin.  1 
Chy.  Ch.  300. 

Where  a  vendor  Is  guilty  of  unreasonable  delay  In  procuring  the 
execution  and  delivery  of  the  conveyance,  the  purchaser  may  be 
entitled  to  compensation  for  any  damage  he  may  suffer  in  consequence 
thereof:  see  supra,  p.  1003,  et  acq. 

An  application  to  compel  a  party  to  execute  a  conveyance  must  be 
on  notice:  Westacott  v.  Cockerline,  2  Chy.  Ch.  442. 

458.  Where  a  Master  is  to  appoint  a  committee,  guar-  mmim  to 

lc^___.>  .1  1  ■*..  ,  appoint 


dian  or  receiver,  the  name  proposed  and  the  names  of  «^m«* 
his  proposed  sureties  shall  be  given  in  the  appointment  n"tw  ' 
and  the  Master  shall  appoint  the  committee,  guardian  or  Hi  ■**J, 
receiver,  and  settle  and  approve  of  the  proposed  security,  "<"»'"'■ 
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RULES  OF  COUBT. 

and  when  the  security  has  been  dulv  filed,  simll  si'^n 
written  appointment.     C.E.  762  and  763. 

Aa  to  the  appointment  of  Recelvera:  see  Jud  Act  s  n  ««,? 
supra,  p.  74.  ■        .    ■    I  ano  not'., 

In  order  to  enable  the  Maater  to  settle  the  security  to  hp  »k 
affidavits  must  be  filed  proving  the  amount  of  property  Iik,-Iv  .    '' 
to  the  hands  of  the  eommlttee.  guardian,  or  receiver    The  aio^ 
the  security  required  will  vary  according  to  the  circumstaac^ruS 
.erurity  uill  be  required  to  be  given  by  the  appointee,  wlfh  att 
wo  surotiet.^  in  double  the  amount  of  the  probable  ainuui  rentsj 
realty,  and  double  the  probable  amount  of  personal  estate  I  kev 
come  to  bis  hands.  ''  ' 

The  husband  of  a  married  woman  who  is  declared  a  lunatic  bv 
no  absolute  right  to  be  appointed  her  committee:  Re  Davy.  1892, 3  cii 

00',    61    Ij.    J;,   ISO. 

At  the  time  appointed,  the  party  prosecuting  the  order  should 
bring  into  the  Master'i  office  the  draft  of  the  bond  propose!  is 
security,  which,  after  approval,  should  be  engrossed,  and  executed,  a.; 

The  bond  must  now  be  made  to  the  "Accountant  of  the  Suprem. 
Court  of  Judicature  tor  Ontario,  his  successors  and  assigns"'  {.I. 
T20:  Jud.  Act,  s.  105  (1),  aee  jiipra,  p.  284. 

Where  a  guarantee  company  has  been  approved  by  the  Lleutenir 
Governor  In  Council,  Its  bond  may  be  accepted  as  security:  The  am- 
aniee  Compantet  SecurtUes  Act  (B.  S.  O.  c.  190),  s.  3;  and  no  aUdari- 
of  justlBcatlon  Is  necessary:  76.,  s.  35;  and  see  Carpenter  v.  SolicilorB 
the  Treaiury,  46  L.  T.  821;  and  The  PuMic  Oficcr,  Act  (R  S  0  c 
15),  s  9.  The  solicitor  of  any  of  the  parties  Is  not  eligible  as  a  surm 
Re  Oibton,  13  P.  R.  359. 

The  security  Is  for  the  protection  of  the  parties  to  the  litlgaUiE 
but  not  for  the  beneot  of  third  persons  with  whom  the  recelTer  has 
dealings  in  the  course  of  his  receivership:  In  re  Bntlsh  Power  rrot- 
'ion  CO.,  1910,  2  Ch.  470;  103  L.  T.  451;  and  third  persons  ,leallns«l!b 
a  receiver  have  no  greater  rights  than  the  receiver  has:  n. 

Any  other  party  desirous  of  proposing  another  person  as  receiver, 
should  serve  notice  of  his  Intention  so  to  do  upon  the  other  parilK 
naming  In  the  notice  the  person  proposed  by  him  as  receiver,  and  bii 
sureties,  and  should  bring  Into  the  Master's  office  the  bond  proposed  b' 
him  as  security. 

If  the  receiver  Is  named  by  the  Court,  "  on  his  giving  security,"  n 
other  person  can  be  named  In  the  Master's  warrant,  or  ty  any  ot  Ih 
parties,  and  If  the  person  named  In  the  order  falls  to  give  the  setir- 
Ity,  a  further  order  will  be  necessary  to  enable  the  Master  to  appilr 
some  one  else. 

A  receiver  appointed  "  upon  his  giving  security."  Is  nol  clIe;tiu!K 
constituted  receiver  as  against  third  parties  until  he  has  glren  ib- 
aecurlty:  Edwards  t.  Bdwardt,  1  ch.  D.  454;  2  Ch.  D.  291:  ^ut  if  no 
security  be  raniilred.  he  la  legally  clothed  with  the  charartT  o!  rt 
cclvcr  from  the  date  of  bis  appointment  ■  Taylor  v  Ecttcrileii.  !  Cb 
n.  302;  5  Ch.  D.  740. 
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A  party  to  the  action  cannot  propose  blmaelC  as  receiver  unleas  Rni«  4S8. 
leave  to  do  bo  be  embodied  In  the  order :  Davia  v.  Duke  of  Marlborough,  Parties  not 

2  SW.  118,  eligible. 

The  Klrlng  of  security  for  the  due  performance  of  his  duty  by  the  Security, 
receiver  will  not  he  dispensed  with,  where  Infants  or  other  persons 
not  $ui  iurit  are  Interested:  Tylee  v.  Tylee,  17  Beav.  583;  nor  even 
where  all  the  parties  are  aui  juris  and  consent,  if  It  is  referred  to  the 
Master  to  appoint  the  receiver:  Mannen  v.  Furze,  li  Beav.  30;  but 
It  may  be,  If  the  parties  themselvefl  nominate  the  receiver :  lb.  Where 
a  receiver  Is  required  to  give  additional  security  his  omission  to  do 
so  may  be  a  ground  for  removing  him  from  (rfBce,  but  he  cannot  be 
proceeded  against  for  contempt  ot  Court  for  not  doing  so:  Re  Dominion 
Provid.  B  dt  B.  Assoc,  24  Ont.  416. 

Where  a  person  is  appointed  receiver  without  salary,  he  Is  entitled 
to  be  paid  out  of  property  in  queatlon  the  premiuma  paid  by  him  to  a 
guarantee  company  for  becoming  his  surety:  Harris  v.  Sleep,  1897, 
2  Ch.  80:  76  L.  T.  458. 

A  receiver  appointed  by  the  Court  can  look  only  to  the  assets  under 
the  control  of  the  Court  for  his  Indemnity  or  remuneration.  He  is 
not  entitled  to  be  indemnified  personally  by  the  parties  at  whose 
Instance,  or  with  whose  consent  he  was  appointed:  Boehm  v.  OoodaV 
1911.  1  Ch.  155;  103  U  T.  717. 

Interference  by  third  parties  with  the  property  in  question,  before  intorfer- 
the  appointment  is  completed,  Is  not  a  contempt  of  Court:  Taylor  v.  *"^^^.  *''•" 
Eckeraley,  supra,  p.  1020;  and  see  Fox  v.  Toronto  d  mpissing  Ry.  Co..  29  whe""' 

Gr.  n.  contempt 

After  the  appointment  of  the  receiver  Is  complete,  any  interference 
with  the  property  committed  to  his  charge  and  in  his  possession. 
either  by  parties  to  the  action,  or  third  parties  having  notice  of  bis 
appointment,  is  a  contempt  of  Court,  unless  the  leave  of  the  Court 
has  been  first  obtained:  Angel  v.  Smith,  9  Ves.  335;  Russell  v.  East 
Anglian  Ry.  Co.,  3  Mac  &  G.  104;  Ames  v.  Birkenhead  Docks,  20 
Beav.  353;  even  though  such  Interference  be  by  persons  claiming  by 
title  paramount  to  that  ot  the  parties  to  the  action  In  which  the 
receiver  is  appointed:  lb.;  Evelyn  v.  Lewis,  3  Ha.  475;  Hayjkins  v. 
Oathercole.  1  Drew.  17;  Randfield  v.  iJondyleW,  1  Dr.  &  Sm.  314; 
'WMdi:oat  V.  Shropshire  Ry.  Co.,  93  L.  T.  Jour.  272;  and  the  Court 
will  not  permit  any  one,  without  its  sanction,  to  Intercept  or  prevent 
payment,  or  delivery  to  the  receiver,  of  any  money  or  property  which 
he  has  been  appointed  to  receive:  Ames  v.  Birkenhead  Docks,  20  Beav. 
353;  but  where  goods  In  the  possession  of  a  receiver  were  sold  for 
taxes,  and  neither  the  bailiff,  nor  purchaser  had  notice  of  the  re- 
ceiver's rights,  the  Court  refused  to  hold  the  aale  void:  Gibson  v. 
Lovell,  18  Gr.  197. 

Where  the  Master  has  approved  the  securities,  they  are  to  be  duly 
executed  and  filed,  and  the  Master  then  appoints  the  committee,  guar- 
dian, or  receiver,  by  signing  a  written  aiH>ointment, 

FV)r  Form  of  appointment:  see  H.  &  L.  Forms,  Nos.  1033,  1343, 
which  may  be  varied  when  committees  of  lunatics,  and  guardians  of 
the  person  or  estate  of  Infants,  are  to  be  appointed. 

The  appointment  should  also  be  filed  by  the  party  who  has  pro- 
cured the  appointment  to  be  made,  and  it  may  be  moved  against 
within  14  days  by  any  party  Interested :  see  Rules  502,  503. 
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BULKS  OF  COURT. 

A  receiver,  when  appointed.  la  an  offlcer  ot  the  Court,  and  aund.  i 
he  poeltlon  o    tru.tee  to  .11   who  are  interested   In  th.  «.t! 
rund     In  making  the  appointment,  the  Master  should  ™de«o?r 
select  a  person  aecepuble  to  all  parties,  a.  well  as  otherwise  «,' 
competent  for  the  duties  he  will  be  called  on  to  perform    il./ 

ToT^t,""'""'  "'■  "'■■ '  '"''■  '="■  ''■■  '■«' '« »"  »™.w!s;\:: 

It  has  been  held  that  the  effect  of  a  receivership  order  obt.lne,!  h, 

ILTTT  """""•  ''  "■  '""  '"  "«  ""'y  °'*'lnl"«  th      am? 
right  to  the  property  in   question,   as  from  the  date  of  the  „1 
which  cannot  he  divested  by  proceedings  in  bankruptcy    „ise„uel' 
aken  against  the  debtor:   Leva„eur  v.  Jfo.„„,  1891.  2D   b,,." 
L.  T.   761;   but,  notwithstanding.  It  has  been  held  that  he  1,,;, 

154,  76  U  T.  553,  where  it  was  held  by  Stirling,  J.,  that  a  rei;i,l,, 
order  under  which  the  receiver  Is  required  to  pay  the  L„  ' 
celved  into  Court  subject  to  further  order,  gave  ...e  executtoncre  C 
no^charge  on  the  property.     See  also  Jfcicon  v.  AlU-n.  18  PR  J 

that  none  of  the  parties  to  the  action  can  recover  damage  (^  i 
1892,  A.  C.  166,  but  not  in  the  same  way  as  It  would  be  It  la  » 
Oh™;!  677  T  «.""■•  "  "'"■"'^  "'  "'^"'  "'^"  '■  »""■"•  ""' 

r"""'"         or  S^.^o'th.i'.e^?'""'  'Z  "■"  "■""""  '»  ''■■'°«-  »■•  "^'^'i-  «■'  '"I"" 
I.-.J.  .0  ine,    "  <"•  Other  legal  proceedings,  to  recover,  or  maintain   his  rliht  t. 

n^™-    J.T  ^O"^"^-  1  Chy.  Cb.  9.    He  cannot  sue  In  Us  o.. 

thTname  o^'.r""  ""  ""^  '""  "'  ""  f^""'  '»  "I"*  the  a'tlos" 
JfcO«i»  V.  FretU.  13  Ont.  699;  Stuart  v.  Or<m»».  14  Ont.  235. 
o»rt?h.^?'*.^*';  '■'!'"*  '°  »•"■""•'«  the  receiver  to  sue,  where  Ik 
iuZ.  HP  B  291  '^       "  "  """^  ""'  """"«  '"  "'>  »°^  -    '«"»  ' 

m.^il''"  .1  "."*!.'"'■  '"  »»««'<'""'  •»■  way  of  equitable  execution,  be 
may  be  authorised  to  sue  In  the  name  of  the  debtor  for  the  purpose  ol 
Z.Z  ,"1  ""!  '  '°  ""'"''  "■"  0''«""on,  on  Urst  giving  the  debtor  . 
proper  Indemnity  against  costs:  JforH.  v,  ifcCoH.m.  17  P.  H.  398 

The  receiver  should  not  himself  initiate  ptocecdlngs.  but  he  shouM 
apply  to  the  party  having  tNi  conduct  ot  the  cause  to  take  any  pro 
ceedlngs  that  may  be  necessary:  Third  National  Bunk  v.  Oofen  ON 
Re;I«inB  Co..  20  C.  L.  J.  151.  After  attornment  by  a  tenant  to  tie 
receiver,  the  receiver  may  distrain  In'  his  own  name;  before  atton 
ment.  leave  must  be  obtained  to  distrain  In  the  name  of  the  penon 
having  the  legal  estate:  Kerr,  142,  143.  The  application  for  to, 
to  sue,  defend,  or  distrain,  may  be  made  In  Chambers:  T-AomM  v. 
ron-once,  1  Chy.  Oh.  9;  notice  to  the  tenants  Is  not  necessary:  taitot 
V.  Drydrn,  6  P.  R.  127. 

A  receiver  cannot  be  empowered  by  the  Court  to  do  thinss  wblth 
the  parlies  to  the  action  could  not  themselves  legally  do,  e.g..  in  i 
partnership  action  he  cannot  be  empowered  to  agree  to  a  rompromlse 


MASTER  S  OFFICE— RECEIVERS. 


1023 


agalDSt  the  %..;  of  one  of  the  partners:  memann  v.  yiemann,  <3  Ch.  BdU  4S». 

D.  198;  62  L.  T.  339. 
;        ProceedlngB  Instltutfid  against  a  receiver  for  acts  done  by  him  In  PmcePdirg* 
\    the  execution   of  his  offlce.   will,   on  application   to  the  Court   on  ■'//"j'nVd 
■    behalf  ot  the  receiver,  be  restrained :  Simpson  v.  Hutchinson,  7  Gr. 

308;  and  see  Searle  v.  Choat,  25  Ch.  D.  732;  50  U  T.  i"0;  Re  Went 
•    lancathire  Ry.  Co.,  63  L.  T.  56. 

I        After  his  discharge,  a  receiver  will  not  be  restrained  from  soliciting 
'    customers,  unless  he  was  appointed  on  the  terms  that  he  would  not  do 
;    BO  after  he  ceased  to  be  receiver:   Re  Irish,  Irish  v.  Irish,  40  Ch.  1> 
49;  60  L.  T.  224. 

It  any  person  Is  aggrieved  by  the  action  of  the  receiver,  be  should  n*^miAy  or 
not  bring  an  action,  but  should  make  application  to  the  Court  in  the  a'''^nsr"""" 
action  in  which  the  receiver  was  appointed:  see  Be  Maidstone  Palace.  r"ervcr. 
Blair  V.  Maidstone  Palace,  1909,  2  Cb.  283;  101  L.  T.  458.    In  re  Diehl  v. 
Carritt,  15  O.  L.  R.  232.  leave  was  given  to  sue  receivers  of  a  company 
and  others,  to  restrain  them  from  carrying  out  a  bond  Issue  by  the 
company. 

Leave  was  given  to  abate  an  obstruction  to  a  rlgh*  of  way  existing 
on  land  in  the  possession  of  a  receiver:  Lane  v.  Capsey,  1891,  3  Ch. 
411;  65  L.  T.  375. 

Statu  of  ReoeWer. — A  receiver  Is  an  officer  of  the  Court,  and 
when  appointed  at  the  Instance  of  debenture  holders  of  a  company 
he  was  held  to  be  neither  an  agent  of  the  company,  nor  of  the  deben- 
ture holders,  but  an  officer  of  the  Court  appointed  to  discharge  certain 
duties;  see  Parsons  v.  Sovereign  Bank,  191",  A.  C.  160;  105  L.  T.  572. 

PrimA  facie,  any  contracts  made  by  him,  unless  otherwise  expressly 
provided,  would  be  made  by  him  personally  In  reliance  on  his  right  to 
indemnity  out  of  the  assets:  lb.,  and  see  Moss  S.8.  Co.  v.  Whinney. 
1912,  A.  C.  254;  105  L.  T.  305. 

LUbllity  of  ReoelTer.— A  receiver  or  manager  entering  into  con-  Li«biiity  of 
tracts  will  make  himself  personally  liable,  unless  the  contract   _t.  r«eivbr. 
pressly  provides  otherwise:   Burt  v.  BuU,   1895,  1  Q.  B.   276;    71  L. 

T.  810;  or  the  credit  is  clearly  given  to  the  firm,  or  business,  of  which 
the  receiver  is  manager:  Isaacs  v.  Cfhinery.  74  L.  T.  320;  and  see 
Plumpton  v.  Burkinshaw,  1908.  2  K.  B.  572;  99  L.  T.  415;  and  Re 
Boynton,  Hoffman  v.  Boynton,  infra,  p.  1025;  and  where  a  receiver  Is 
appointed  by  trustees  for  debenture  holders  in  pursuance  of  a  power  In 
the  trust  deed,  the  trustees  are  not  liable  on  the  contracts  of  the  receiver 
as  undisclosed  principals:  Oaskell  v.  Gosling,  1896.  1  Q.  B.  669;  77  L.  T. 
314:  1897,  A.  C.  575,  in  which  case  the  deed  provided  that  the  receiver 
when  appointed  should  be  the  agpnt  of  the  company,  who  alone  should 
be  liable  for  his  acts  or  defaults. 

A  receiver  is  bound  to  conform  to  the  orders  of  the  Court,  and  is 
responsible  for  any  loss  resulting  from  his  not  doing  so:  thus,  where 
a  receiver  was  ordered  to  pay  money  to  the  plaintiffs^  and  he  paid 
it  to  their  solicitor  who  misappropriated  It,  the  receiver  was  held 
liable  to  make  good  the  lose :  Ind,  Coope  d  Co.  v.  Kidd,  71  L.  T.  203. 

A  receiver  is  liable  to  attachment  for  disobeying  the  order  of  the 
Court  as  to  the  payment  of  moneys  which  come  to  his  hands  as  re- 
ceiver; but  semble,  a  specific  order  for  payment  should  be  first 
obtained,  and  se-ved  on  him:  Fawkea  v.  Oriffln.  ig  p.  R.  48. 


1024 
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BULI8  or  OOUBT. 

489.  The  Master  shall  appoint  a  time  when  the  wrson 
appo.'.ted  18  to  pass  his  accounts  and  pay  his  balan ! 
mto  Court,  and  in  default  of  compliance  with  such fc 
tion,  the  person  appointed  may,  on  the  passing  of  bt 
accounts,  be  disallowed  any  salary  or  compensa«on  f 
h.s  services  and  may  be  charged  with  interest  upon 
balances.    C.B.  766.  '       ' 

of.         AeeoBBta  of  S«ealT«r. — 

A  receiver  appointed  without  salary,  Is  entitled  to  bo  .ii„„.j  ,   ., 

dijreraor.^^-''^e«in^Ci^„:;"ir.",r„rwS;r'^ 

not  contemplated  when  he  mu  appoln  ed   he  ww  .ZL  .         ' 
able  c^o„pen,atlon  ror  such  e«r."o?^l„U'  s:.:Z-'"^ZVZ. 

required,   he   maj  he  allowed   remuneration   for  his  services  l(  rk, 

a  l.'r  44?.'^  "'  ''""•  ^""'  '■  ^°™"'»  <^-™'  tZZT^.'^^ 

make,  see  Oooder»om  v.  Joron/o  d  Mpi„i„,  «,.  co.,  8  Oat.  App  (si 
in  respect  of  moneys  so  paid  away:  Wood.  v.  Wimkill.  1913.  2  Ci.  JIJ 

Stre    hm  -h  k""  °'°'"^'  "  "'"'"'«  ""•  «traordlnary  ew* 

ture,  bu    where  such  money  ha.  btsn  borrowed  or  expenditure  m^ 

rite  Ln'Tlh"  rj  ^  f '"'""•  """"'=''  "  "  «>■»*»  '"»'  "  "^ 
ReBr.™  '"'""'^'l*"  '"«  Court  If  an  application  had  been  m.*: 
it-!    Z\    ,fT  J-  '^'"■''"'°  ""'"'  ''"""  C<»-l"»™"o».  18  0.  L  R 

titled  to  Indemnity  out  of  the  assets  which  come  to  his  hands  (or  all 

f/os^  ri  ST'o*;  f '""■  ■^'"'"'*  *•  ■»'•  <">■  '■  <3tai.ir  Copper  J(i«r,. 
gants  personally  herefor:  Boehm  v.  Ooodon,  1911,  1  Ch.  isr,;  103  L 
m  jj^i  •  ""'"'™»  »•  BmOle'BHce.  1911.  l  Ch.  191;  103  L  T, 
491,  and  Dcyp,  v.  Wood.  1911,  l  K.  B.  806;  104  L.  T.  404, 

Where  a  receiver  Is  also  manager,  he  Is  bound  to  eiorelse  «iicli  rei 
J^^rjL^^f  "^."f,  """""y  ">"  "OUlii  give  to  his  own  busiaea..  and 
is  personally  liable  for  any  loss  occasioned  by  his  not  dolnt  so: 
PlUton  v.  BiHioan,  36  a.  C.  K.  647. 

Where  a  receiver  Is  authorized  to  borrow  money  to  carry  on  a  bn>l- 
neaa  and  the  loan  is  made  a  first  charge  on  the  property  In  the  haml. 
T,v  "'?''""■•  «"■="  »  "^"arge  does  not,  unless  expressly  so  prorldal 
talte  priority  over  the  lien  of  the  receiver  for  his  remuneiaUon.  nor 
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do«  the  receiver  Incur  any  personal  llabllltj  for  lucli  loan:  fie  Bo»ii-  Bato  at. 
ton.  Botlman  v.  Boynton,  1910,  I  Ch.  679;  102  L.  T.  273. 

Money  paid  by  mlitake  to  a  receiver,  or  other  offlcer  of  the  Court 
may,  m  long  as  the  fund  remains  under  the  control  of  the  Court,  b« 
ordered  to  he  refunded:  Ex  p.  Jamet.  L.  R.  8  Ch.  609;  30  L  T  773- 
St  p.  Blmmond;  18  Q.  B.  D.  SOS;  54  I*  T.  439;  Be  Tiller  (1807)  1  K 
B.  865;  97  L.  T.  30;  Re  Temple  F.  Ji  A.  Auurce.  Co.,  129  L.  T.  Jour.  116. 

The  sureties  of  a  receiver  or  committee  are  not  liable  for  his  re- 
ceipts, after  the  right  to  act  as  receiver,  or  committee,  has  come  to  an 
end:  Re  Walker,  1907,  2  Ch.  120;  96  L.  T.  864. 

When   a   receiver   has    passed    his   final   accounts,    and    paid   bis  Di.ch«r«. 
balances  as  directed  by  the  Court,  an  application  may  be  made  to  ''  '"''^■ 
discharge  the  bond:  all  parties  interested  are  entitled  to  notice  of  the 
application:  BroKn  v.  Perry.  I  Chy.  Ch.  263.    As  to  the  liability  of 
the  sureties,  see  Re  OroHom,   1895,   1   Ch.  66;    71   U   T.   623;    In  re 
Britiah  Potver  Tractt  n  Co.,  auprv,  p.  1024. 
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MORTGAGE  ACTIONS. 

By  The  Mortgagvi  Act  (R    S   o   r   ^^^*\    »    oo    i.  . 
where,  pur.u.nt  to  any  coniu  on  or  provr.o  l"„  fJLllT'V  '"' 
or  notice  hu  been  (Wen  requlrln,  naymenT  „r  d.H."  '  '  ''""" 

Where,  after  an  action  to  enforce  payment  under  ,h.  ,v„- 
»  mortgage  had  been  commenced,  the  plarSISf  ™rved  nnM       J?'" 
tlon  to  exerclae  the  power  of  ™ie,  unleaa  payment  .r,h  "" 

money,  waa  made  within  30  days  ?hls  noOce  I!1,°h  """  """W" 
abandoned  by  notice  to  that  ellecrwa,  held  ^hivl.k  *.'"'''"""'"''■ 
the  defendant  30  dayg  durlM  which  „„  ,  .k  ""  "'"  "'  «""■» 
action  could  be  .a.en^wltSo^le:^."^,^  ^JU^T/'p-  '?,''' 

w1,m„T'"k'"'™  "  '"  "d'^'lKment  for  «ile  la  a  ••proceeding 
within  the  above  Act;  amilh  v.  Bro«m.  20  Ont.  165  See X  vll 
V.  Almond.  29  Ont.  63;  ;„  re  Woo*,H  8  o  L  r  2SS  ^Tn  1 1? 
0/  Limilalion.  (R.  s.  O.  c.  75).  a.  24  (2)  '"c  «,»(.„ 

The  Act  does  not  apply  where  the  power  of  aale  1%  exercisable  .lih 
out  any  notice:  Canodo  Per,n„nent  v.  Teeter.  19  Ont  156 

prilfaS",^!'  "":?  .""  *""'°  ""^  °">«Wg<"-  notice  to  pay  ol  the 
principal  money  and  Interest.  Is  not  at  liberty  to  withdraw  it  .i  h 
out  the  consent  of  the  mortgagor:  Sanflev    "wZ.  It  w.  R  297 

tereJt'"b7in'..".°T^'  '"'  *""""  "'  '«"'"'^»'  "'  "  '"'«'«"">t  ot  I. 

e  ured  b?  tht  r;,T"  ""°"  ""*  ■='•""'  '"''■"™'  "  ""^  «"'»»' 
writ    „r  »HH  ^    ™»"««K.  "ly  party  to  the  action,  by  the  orljiD.! 

r Ig^  must  L^Li  H  '°  ""  ""="°''  ""■'  '»  "'y  "l^  '^'^l'":  "«  'M' 
noTen^re  t^the  w  o,™."*'  °'  '"  ""  '"^"^'^-re  action,  and  te 
iCTores  the  fo~,  "'  "  '*'•*"'•  ""'  »  »»"'■  '»  •"e  action,  .I. 

S^r  mrtLi°'!!'rZ''T'**'"*»'  «""■  ''^'"«'  "  redemption  a.tl... 
Ve,.o»   2  o  I  R  500  '^'°''''"   '"*"   '"   ""■   mortgagee:   (J,S,o,  > 

the^DlarnHlJ"'''''^'"."'"  '""°"  ""'  "*""  'omme-ced,  it  1.  ir.prope,  tor 
nLlml^.!,      .     ,"^°   ''"'"'   ""°''   ""•  »  '""sequently  accr»lw 

mf;...^     ?  •  ■""'•  *'  ''•  "f-  ^'«:   "93.  1  C-  277.    But  where  a 

^^^IZ.1  I  "  '""'"•■"'"  "■"■•'K''8'-.  "nd  Ave  supplen,en.al  morr- 
Zflt  1^™'"^  ""  f "°''  °'"'  '°^°'-»«'  "ta  writ  In  respect  o'  onlv 
re.nl,  ,.?P!^-  ""•'  ''°'  ""''  "■"'"^'i  ■<>  l"-'"*  ■>"»"1"  "«'»»  '" 
T  496    tl  L  V  u5  "'°'''*°*'-  ""*"  '■■  '''■™'''.  19»7,  I  Clr.  42S;  98  ]., 
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480.  A  mortgagee  may  in  an  action  claim  foreclosure  »"^  "•• 
of  the  equity  of  redemption  or  a  sale  of  the  mortgaged  ««"«•«'•• 
premises,  and  payment  of  the  mortgage  debt  by  any  "•*•»'*" 
party  personally  liable  therefor  and  possession  of  the  I."'.'"."" 
mortgaged  premises.    The  writ  shall  be  indorsed  in  ac-  Smrf," 
cordance  with  the  Form  applicable  thereto.    C.B.  378 
and  141. 

For  fornn  or  Indorsement  In  mortgaie  actions  (or  ule,  payment  indori.ni.iii 
and  possession:  see  No.  4  (a),  and  for  foreclosure,  payment  and  pos-  <■'"''■"■ 
Aesslon:  see  No.  4  (6).  and  for  redemption:  see  No.  4  (c)    In  the  H 
t  L.  Forms,  No>.  57-59. 

The  Indorsement  should  also  state  concisely  the  lands  In  gues. 
lion:  Canada  Landed  Credit  Co.  v.  CallatlMn,  Boyd,  C,  26th  October, 
1881;  and  see  Forms,  «upra. 

This  Rule  having  reference  to  the  Indorsement  of  a  writ  only,  does 
not  apply  to  a  counterclaim  on  a  mortgage,  and  order*  for  Imme- 
illatc  payment,  and  posseeslon.  may  be  granted,  though  not  asked  for 
speclflcally  by  the  rounter-olalni:   Kliln  v.  r;nlon  Fire  Intvranie  Co 
3  Ont.  250. 

A  separate  action  for  possession  should  not  be  brought  when  other 
remedies  against  the  mortgagor  are  claimed:  Hay  v.  McArthur  S  P 
R.  321. 

A  writ  Indorsed  vlth  all  the  claims  mentioned  In  this  Rule  Is 
specially  Indorsed  under  Rule  33  (»),  but  temlle,  not  so  as  to  entitle 
the  plaintiff  to  move  under  Fule  5C  for  summary  Jud^rment  for  recovery 
of  land:  Ferelteri  v.  Peyj,  19  P.  R.  80.  Rules  460-490.  appear  to  be 
the  Rutea  especially  governing  such  actions. 

In  an  actbn  for  foreclosure,  In  which  also  possession  Is  claimed, 
where  the  mortgage  sought  to  be  foreclosed  was  held  void  for  illegal, 
or  immoral,  consideration,  the  plaintiff  was  held  not  entitled  to  re- 
cover possession:  Clark  v.  Hagar,  22  S.  C.  R.  BIX. 

Where  a  mortgagor  is  dead  the  mortgagee  is  entitled  to  an  order 
for  payment  against  the  personal  representative  of  the  deceased,  and 
in  case  of  a  deficiency,  to  administration  of  the  deceased's  estate:  Re 
Kuttare.  Lee  v.  McMillan,  1912.  1  Ch.  661;  106  L.  T.  TS9:  but  semblv 
that  relief  cannot  be  granted  by  pracipe  Judgment. 

Where  a  mortgage  Is  being  enforced  by  foreclosure  against  execu- 
tors of  the  mortgagor,  and  an  order  (or  payment  Is  asked  against 
them,  and  they  do  not  plead  plene  adminiatraverunt,  the  additional 
COB'S  of  the  latter  claim  only  should  be  taxed  against  the  executors 
personally:  Milet  v.  Brown,  IB  P.  R.  37B. 

A  mortgagee  should  seek  all  the  remedies  he  is  entitled  to.  in  one  Mortssge* 
action,  and  if  after  commencing  an  action  for  foreclosure,  and  while  "hould  »Mk 
it  is  pending,  he  brings  another  action  on  the  covenant,  the  proceed-  ?"  "^''l"„„ 
logs  in  such  second  action  wlil  be  stayed:   Williams  v.  Hunt,  190S, 
1  K.  B.  512:  92  L.  T.  193. 

A  mortgagee  is  only  entitled  to  an  order  (or  the  payment  o(  the  ordw  for 
mortgage  debt,  or  for  payment  o(  any  deficiency  after  a  sale,  where  S*?^"**"' 
there  Is  an  express  or  implied  contract  by  the  defendant  with  the  ib™' """ 
plaintiff,  by  covenant,  or  otherwise,  to  pay  the  mortgage  debt.     If  srinted. 
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Implied. 


Order  fur 
immedUte 
pirmcnl. 
when  mKdc 


RULB8  or  COrBT. 

there  bit  no  lucli  i-ontract,  tbe  mortiniKee  Is  aQLiri»<i  ,„  « 

l«l;  Ti.ni»«ll  f.  SKBBOiMl..  6  Or.  615;  Fort,-,  »  L„_.„!  ,  n^  ■■  ' 
117;  Ulark„n  ,.  Bcall.  15  Or.  373;  ^orH;  .  V^"  >,  ?' ,?? 
7  Ont.  App.  237;   Pierce  v.  Caiiavaii  /»    3s«     m„7»  °'  "*■ 

'» °::'"^  f.'""-  V.  «-'■»..  3>  onH"  >v„„Za,.'"l7«:;  ft'" 

Q.  B.  202;  JackMOn  v.  JVoma««,  19  C  P  ,194-  "s  I'  r  <.  i.    .  - 
Q.   B.   280.     The  m„e  aol.„ow,^^re„f„r,he   re;.eV„7'',h  ' '■ ' 
I.(e  mon.r.  I,  not  .ulBcl.nt  to  r.l..  .nr  pmnmMion  or  l<     °" 
«  .n,p,M  pro™,.,  o,  rep.y„„„, ..  .on^o.' ^^ll'T'^Z:.  Tc  "h' 

A    mortgagor   may   by   hi.   covenant    re.trlct   hi.   HabllliT  ..  ., 

rrr/Zo-n;.",',-,^ '"-'  °"  ^"'-^ "  -^  -  -orr';',,:;; 
inarrr  r  n^^jToiirrir'^euEt  ^:^^Tiz 

uui  waiting  ror  a  sale  of  the  mortgaged  property. 

m,„,  „f  ,\  ""'  "'""  "  '*"<'  "■»  "™'"".  •nil  direct' P.V. 

comoutatlo^'  t  fi,  ^'2' "'°"»''  ""o™  1»1  '-  the  Rule.  contempUtw  a 
whTeh  ie  „l.iLm°.  ''«"■"/■""'■■«  '"«  Judgment,  ot  the  amount  f.r 
litter  <o™  -  n  ,  "'"'^^  '°  *  '«™'""  "^"-  *  J-^B"'"' '«  •»' 
UP  to  th^daTi  „,  ?!"  ^T""  ""■  ""  '"""«'i'«e  payment  o(  th.  «.< 
peraonal  ofl!r  ?  J"'"™'^-'.  «■"!  will  not  entitle  the  pl.lntlJ  to. 

price  of  redemption,  although  no  execution  can  l..ue  therefor. 

allv*'™,"."?  ^'  ""i'l."  .'  "  ""'"••»««  Wlnat  hi.  mortgagor  p.™ 
nJverZ?  l"""  "''  ""  *•"""  <"  Limitation.,  the  mortgagee  to, 
neverthele...  be  entitled  to  proceed  for  the  toreclo.nre  of  the  equitj 

Ote»!o» Too  i'  '°l  ""  ""°  "'  '"'  mortgaged  property:  B»n,„  r. 
f  M«t'  i  »  ■  i"-  ^-  ''^'  ">  "*  f.  606  (a  mortgage  of  l.nJi.  Lmi'« 
ofS  I   )  '■         "*'"•  '■""'■  ^  ^''-  '"'•  "  ''^  T-  2«3  (a  n,ortp«. 


Covenknt  of 
morlgftgor 


The  burden  of 


rovenant  to  pny  mortgage  money  does  not  run 


•  ■•— •ui  .— I*V        aW 

:wA"iri":     Tf  L,        .?°"*'^'*    '»°'''-     "^■""■S"    ">»    P"rrta^er   of   .n  ..q.lty 

bh-X"'     "V"*'''""''"'"'   ^'-^a""  With   the  mortgagor  to  pay  the  mortgag. 

money,  there  Is  no  privity  of  contract  between  him  and  tie  mort- 

«»««.  or  any  Implied   obligation  thereby  ererted  which  will  eMMe 
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till  mortiagM  Jo  lua  th*  purchMMr:  ffe  froiKenac  l:,i>aH  d  /nenl- Sila  IM 
mt»t  «ort.(i(  V.  Hyop,  21  Ont.  577 1  t'miada  Lanirit  and  IV«.  ;«. 
iMrtMiil  Co.  V.  Khavvr.  22  Ont.  App.  377;  tlia  mongagK  cannot,  by  w«r 
o(  equltnble  eXBiutlon  igaliut  the  morlianor.  obtain  an  order  tor 
>  receiver  to  enforce  payment  by  tbe  purcbawr,  upon  bli  covenant 
wltb  tbe  mortntor:  Palmer  v.  McKnight,  31  Ont  3M;  and  where 
a  deoeaaed  mortiaxor'a  estate  la  InaoWenl,  tbe  mortiageo  cannot 
fompel  hl«  perional  rfprpnenlatlve  to  aeek  Indemnity  from  a  pur- 
chMcr  of  tbe  eQulty  of  rejemptlon :  Hlgiiini  v.  TruiU  CorparaHon,  30 
Ont.  684:  27  Oat.  App.  432:  neither  baa  the  mortgaxee  any  direct  remedy 
acalnat  aucb  purchaser  on  hia  contract  wltb  tbe  mortgaior.  In  tbe 
absence  of  an  asalgnment  ol  tbe  contract :  Palmer  v.  UcKnight.  iupra; 
but  tbe  legal  or  equitable  obligation  of  tbe  purcbaaer  to  pay  oB  the 
mortgjige  may  bo  aaalgned  by  tbe  vendor  to  tbe  mortgagee,  who  may  then 
lue  the  purchaser  for  the  mortgage  moneys:  Camfbell  \.  Uorriton  24 
Ont.  Aip.  224. 

The  velatlona  which  exist  among  mortgagee,  mortgagor,  and  asslg. 
nee.  *ho  has  agreed  to  pay  the  mortgage  moneys,  are  not  those  which 
exist  among  creditor,  surety,  and  prlnrlpal  debtor:  Foriicr  v.  Ivry 
32  Ont.,  175. 

A  mortgagor  who  has  assigned  bis  equity  of  redemption,  on  the 
terms  that  the  assignee  Is  to  pay  oft  the  mortgage,  cannot,  as  between 
himself  and  the  mortgagee,  claim  to  stand  la  tbe  position  of  a  surety: 
Aktaut  V.  Uickt,  21  Out.  96;  but  he  la  entitled  under  a  contract  tor 
Indemnity  to  bring  in  tbe  assignee  as  a  third  party;  McMurtry  v. 
Lauhner,  i  0.  W.  N.  1176. 

So  long  as  the  covenant  to  pay  endures,  the  mortgagor,  notwlth-  Mortssgor's 
standing  he  has  assigned  bis  equity  of  redemption,  la  liable  to  pay  ""'.""J,"" 
when  sued  by  the  mortgagee;  his  equitable  right  is  upon  payment  to  "^■°"  ' 
get  the  land  back,  and  to  have,  unimpaired,  his  remedies  against  his 
assignee;  and  If  those  rights  can  be  exercised  by  him  at  the  time  be 
Is  sued.  It  Is  Immaterial,  that  at  some  previous  time,  there  was  such 
dealing  between  his  assignee  and  the  mortgagee  aa  would  then  have 
interfered  with  such  rights:  Fomter  v.  Ivey,  32  Ont  175.  The  mort- 
gagor la,  therefore,  liable  on  his  covenant  notwithstanding  a  previous 
extension  of  time  granted  by  the  mortgagee  to  tha  purchaser.  If. 
when  the  liability  is  enforced,  the  right  of  tbe  mortgagor  to  redeem 
is  not  affected:  76..  2  O.  L.  R.  480;  but  a  mortgagee,  who  has  notice 
that  tbe  mortgagor  is  entitled  to  Indimnity  from  his  assignee,  cannot 
deal  with  the  latter  to  the  prejudice  of  the  mortgagor,  without  dls- 
cbarglng  him  from  liability:  Mathers  v.  Helnwi-tl,  10  Or.  172;  Mulllr- 
^)erry  v.  Taylor,  22  Ont.  312. 

Where  tbe  action  Is  against  the  personal   representative  of  a  de-  DecBswd 
ceased  mortgagor,  and  the  plaintiff  claims  relief  on  the  covenant  for  »<"'»•«"■■■ 
payment  made  by  the  deceased  mortgagor,  on  default  of  defence,  tbe 
defendant  Bb/)utd  only  be  ordered  to  pay  personally  the  additional 
costs  occaaioned  by  that  claim:  Miles  v.  Broton,  15  P.  R.  375. 

Where  there  la  a  surety  for  the  payment  of  the  mortgage  debt.  In  8u«ty, 
default  of  payment  thereof  by  the  mortgagor,  it  is  always  desirable  '''""  °'' 
to  Join  the  surety  as  a  defendant  in  any  action  by  the  mortgagee 
to  enforce  the  mortgage  security,  because,,  as  soon  as  Judgment  is 
recovered  against  the  principal,  tbe  right  of  action  on  tbe  covenant 
Is  merged  In  the  Judgment,  and  subsequ^at  accruing  Interest  may  not 
be  otherwise  recoverable  against  the  surety:  Faber  v.  Latham,  77 
t.  T.  168. 
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Crown, 


■ULU  or  COURT. 

A  luniy  M»lut  whom  a  JuUgmcnt  hu  bcflD  F«-nv.P-^      .. 

«.thl«l  to  h.v.  ,h.  .ocurlt,  rJlllwd.  J-T^  h.  r«  fl  In^'  '" 
W  anyttlor    r«««.  v.  st  John,   lo  Or.  W      An  «.i,J  "^  ?"  '" 

Wb»r«  ■  morliun  on  •■■Ignlni  a  morlnio  h..i  „  , 
.b,  BortMor  wwM  p.r  th.  mortVuTmon",'.  .  r.  el?';""  '"" 
th»  moreiaiMl  i.ndi.  on  ptynut  of  b.pi  of  .V!  Tk         '  "*"  °' 

th.  .mount  paid  wa.  the  full   v.l„,  0^1".  Und,    'L  !^  ""'""' 
farmer,-  ioan  4  K.  Co.  ,.  Palchclt.  <  o.  L.  R   35"  "  "" 

Where  the  writ,  or  •Ulenient  of  rlalni    ilom  n„t  .  1  , 
-onal  r™.dy  .„1„,,  ,he  defendant,  the"  dlprntrH   ■  r  T  ""',?' 
fonuln  anr  penonal  order  for  Darment  of  ^!l,    ,'"""■  "  " 

^"c.^^^::^  s^e:^'t,r;:u  f^S-^lr'i 

be  n,.r,  ..  .  defendant.  nVder  ft.le'ez     'A^ir,  ^1  T" 
?«   the   ,nft,;u     '°'--'°»""   ••  "■«  Ma..er  m.y  n„d  ,„„„  .»„,.„.; 

/(«^t™»    /•»«  «fl«.(r|,  Aof.  I,  the  nme  In  Ontario  m,  In  EniU 

In^™™,  ,  *"•   """  ""■""  ""  "^P"^"  "  »ccomp«.l.d  b, 

elther/aTe  „V;  "T"  "  ""'  """•'»«'■■  '"^  mortgagee  I.  entitled  .. 
D  2nl  .»>,  '"""•l»'"--e-  Vork  Onion  Banking  Co.  v.  ArtU,.  11  Ch 
».Ie  vet  5  r  t!  "'°"""''  °«-"«»««  "J-  1''P0»lt  ranno,  ta'l.t  on  a 
dtaLri  ..,-,.         "f"'    '"'■"■"'■rancer.    or   the  mortgagor  hlmwlt, 

awarS^d'^iZ"  ',!!"°°'  !"  '"«""»<':  "■=  ""'y  Judgment  that  ™a  t» 
^M^„     .,,  '""'"'  °'  '■•<<™Ptl'>n  1"  in  the  Crown,  I.  on.  »«th. 

orlzlng  the  niorlgagee  In  default  of  payment  to  take  po,M.i.lon  untfl 

'1,?,,^  n  "'""'  """"  '°  ""^^"^  «'-'•'•  >••  ■^'""■".■y.Ornml. 
^hal  L  ;,  ?*!,"' J-  '"""•"'I'-O™..™!.  10  Gr.  482:  or  until  the  deb. 
Shall  be  satlaaed:  ffod^e  y.  ^(forneir-Ocncrol.  3  Y.  »  r.  ?.K-  or  If  th, 

ert°',o.f  "^'""'  "■■  ^°  °°'  °"«^''  »  «'«  ""y   »«  <"-<i"<''l:    S""".  0' 

fv  Tr^'n'T'  "•  '■*''*•  1  •'"•  "»:  8  •"■■■•  S'»;  «"«"■"  '•  J"""''' 
,.  „  •.  •  °-  *■  """^ock  y.  Attomey-aeneral,  12  W.  R.  569:  iorlW 
'.  «ee«,  L.  R.   12  Eq.  395. 


I-BIKISEDINOII  IN    MORTUAOI  ACTIONg. 

A  moRfmiM  of  a  rallwar.  •««««  to  DomlBloD  control,  li 
rDlllled  10  Bnlono  porment  of  hli  mortiao  br  olthir  ul>, 
or  fororloourt.  of  the  mllwiiy  u  a  ioIbi  coniwn :  Tomnn  Ornerat 
inult  Corp.  V.  Cmfrol  0*1.  B»..  •  O.  Ia  R.  1:  I  o.  U  B.  342. 
Afltinad  br  P.  C.  I90B.  A.  C.  I17«:  >3  I»  T.  317;  and  »6  1». 
Koiltcoy  ^c«  <R.  8.  f.  c.  37).  i.  309:  but  In  Kndinit  thf  propsrly 
of  >  railway,  or  otber  lompany.  In  whlrh  the  publlr  havo  rlgliti,  li 
held  to  b*  unialeablo  at  tho  Initanre  of  oreilltom :  am  Oordnur  v. 
Lo*4cn  C.  4  D.  Kv:  L.  K.  2  Ch.  201.  but  a  company  orianlEud  to  carry 
on  a  placa  of  amuirainnt  la  not  luvh  a  company:  He  I'ruMlal  Fatan; 
IM  L.  T.  898.  A  morli^gee  of  a  railway  under  Dominion  control  li 
alio  entitled  to  bate  u  rocilvar.  or  manaier.  of  the  undertalilnK  aii- 
pointed:  0«l«  V.  firie  oad  A(a»op»  «».  Co..  14  Or.  499:  Pelo  v.  tVellnnd 
K».  CO.,  II  Or.  4.'i6;  fHrnett  v.  Colrrkmn  Hn.  Co.,  25  Beav.  614.  A 
vendor  of  a  right  of  way  to  a  railway  company  li  enllljrd  lo  enlone 
>  Hen  for  unpaid  purrhaic  money,  by  uUe.  or  reaclulon  of  the  con- 
tract: W«l»«r  y.  Ware  H.  4  B.  Ry.  Co..  b.  R.  1  Bq.  19.''.:  Mortia.  v. 
iMton.  ChiUhani  4  Dover  «».  Co.,  12  Jnr.  N.  s.  776;  but  aee  the 
lH»»op  0/  W4»c»««(fr  V.  Mid-Hanta  Ily.  Co..  I,.  H.  5  Eq.  |7;  p^n  ,■ 
.Vort«im»(on  li  fl.  J.  Hp.  Co..  I,.  R.  2  Chy.  100.  where  the  lien  wai 
enforced  by  the  appointment  of  a  receiver.  And  eee  noteii  to  Jud.  Act. 
1.  17.  p.  83.  evpro. 

Mortfages  of  any  mllway  within  t>rovlnclal  lonlrol  may  In  like 
manner  be  enforced  by  sale,  or  forecloourp;  bpc  Tftf  Ontario  Railwau 
Act  (R.  8.  O.  c.  18SI.  I.  63. 

Aa  to  foreclosure  In  a  debenture  holder's  action:  see  Jfc  ConMnenlal 
Orirpen  Co..  1897,  1  Ch.  511;  ffe  Wolvcrdampfon.  clc.  Bmrery  Co., 
U»9.  W.  N.  229;  and  Wo/loce  v.  EvrrsArd.  1899.  1  Ch.  891. 

Tha  right  of  a  mortgagee  to  either  a  sale,  or  foreclosure,  may  bt* 
lost  by  his  having  sold,  or  parted  with,  part  of  the  mortgaged  pro- 
perty, without  the  concurrence  of  a  person  to  whom  the  equity  of 
redemption  in  the  remainder  has  been  conveyed.  But  tbis  rule  does 
not  apply  where  the  sale  has  been  made  under  a  power  contained  In 
the  mortgage,  or  where  the  mortgage  Is  of  chattels  which  the  mort- 
gagee has  a  right  to  sell  without  any  aipreaa  power.  But  It  applies 
to  a  sale  under  a  decree  in  an  action  to  which  the  owner  of  tho  unsold 
portion  waa  no  party:  Ooiclond  v.  Oorliutt.  13  Or.  678.  and  see  Cmwiorti 
V.  Anaotir,  lb.  676;  JVanirn  v.  Hatut.  22  Or.  279. 

Wnere  the  mortgaged  lands  are  out  of  the  Jurisdiction,  although 
the  Court  may  grant  Judgment  for  foredosurt:  Paget  \.  Eile,  I..  R. 
18  Eq.  118;  it  will  not  grant  a  Judgment  for  sale;  Strangr  v.  Rad- 
ford. 15  Ont.  145;  nor  for  redemption,  even  in  a  case  where  the  right 
to  redeem  exists  according  to  our  law;  nor  other  decree,  oren  though 
i»  persoHOffl,  respecting  foreign  lands,  which  can  have  no  speclflc 
operation  without  the  intervention  of  a  foreign  Court:  Henderson 
V.  Bank  or  HamiXton.  23  Ont.  327:  20  Ont.  App.  646;  23  S.  C.  H. 
716;  Ounn  v.  Harper.  2  O.  L.  R.  611:  but  see  MaeKau  v.  Ttte  Colonial 
tnveitment  <t  h.  Co..  38  C.  L.  J.  723;  4  O.  L.  R.  571. 

In  Orey  v.  ifoniloiia  rf  K.  W.  Ry..  31  C.  U  J.  3Z4.  a  judgment  for 
sale  of  a  mortgaged  railway,  part  of  which  extended  beyond  the  limits 
of  Manitoba,  was  granted  by  the  Manitoba  Court. 
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BULE8  OF  COUBT. 

Where  the  judgment  directi  forecloeure.  on  default  in  „ 
a  final  order  may  be  made  In  Chambera.  d  r^Ung  a    ai    inT™^ 
^ec^oeure   without  appealing  from  the  Judgmenr/a;:      .^  7/,' 
am.  c  I,.  2i8;   Fuh  v.  Carnegie,  D.  B.  t    to    ISl-    n    n    .,""■■ 
TXomVKn  V.  Baioley,  0.  B.  26:  but  u>u.lly  the  .ale  ^m  „  ',  l    "'  ^"• 
until  .fter  the  mortg^or  ha.  had  the  u.ual  ttae   '  VlZ-  r  'I'"' 
Loan  Co.  v.  HevnoldM    2  rhv   rt,    41.  _w        .^ '"  '<"'''>m:  I rutt  m 
»y  a  defendant  re'l';;^  l?^uf^d  " '  dlp'o"'.     0  ^ZTV  ™' 
Of  the  Mle.  and  thl.  deposit  will  „„t  be  dl'penaed  w  ,h    .J,?™! 
h.  «curlt5r  be  ample:   THomp.on  v.  ifa«,«C  s  Ch/"   1  1     «* 
If  the  plaintiff  prefer  It.  the  defendant  may  be  require?  t.       / 
the  .a ,  in  lien  of  making  the  depo.lt.     Formerly  "hrcclw",'.' 
not,  after  a  decree  for  «le,  direct  a  forecloeurn^^^th^.,,  ™h     ,    °°''' 
cause:  McOlelan  v.  Jacob,  9  Or  SO    excoM  whlr»  .I  t  ""'"»  "" 

tempt«l.  and  proved  ahirtiv^-  'LZTy.l'Zl';  Tor'ts'^Z 
y-  Dotf,  1  Chy.  Ch.  207;  Oirile.tone  ,.  Ounn  li  m  In  ...l'  *" 
an  order  for  foreclosure  is  granted  In  Cha»b;«  on  mo. ton    tI  Z' 

76.;  but  the  time  ha.  been  held  to  be  .ubject  to  the  dlscr«°on  o?Z 

U  T.  69.  only  one  month  was  allowed,  and  perhaps  tb.'^ii  1, 
always  be  the  time  Bxed,  by  analogy  to  «i<le  489 

„n  ^rir,  ,'k  i"?f".™'  '""^  ""•  tamedUte  foreclosure  was  gratW, 
lI  T  4m!  redemption:  Ltoyd'.  Bank  v.  Col.lon,  lot 

After  a  Judgment  of  foreclosure,  an  order  for  sale  may  be  obtato-J 
by  a  subsequent  Incumbrancer,  under  «KJe  462. 

icaat  i»T„!,'.'"  Z  ••"™<'"«»K«  »"T  foreclore  his  derivative  m.rt 
m^J^rTl  nf  ?*  '5'  "'*""'  ■"»«««0'-.  or  hi,  aligns,  partta: 
ca«T.  i„T„r;JJf  T.*'  ."  °"'-  "**■  "*B.-Th.  head  note  of  .hi, 
™r  iu^l.1  M.  "«■■"»"«  mortgagee  take,  subject  to  the  m- 
tles   .ub.lstlng   between    the   original    mortgagor   and   mortgagee  al 

Bank  of  Scottana,  1914,  1  Ch.  22;  109  L.  T.  727. 

461.  Where  a  defendant  by  writ  in  an  action  for  fore- 
closure desires  a  sale,  but  does  not  otherwise  desire  to 
detend  the  action,  he  shall,  within  the  time  allowed  for 
appearance,  file  and  serve  a  memorandum,  entitled  in 
the  action,  to  the  following  effect :  "  I  desire  a  sale  of  the 
mortgaged  premises  instead  of  foreclosure,"  and  shall 
pay  into  Court  the  sum  of  $80  to  meet  the  expenses  of 
the  sale,  and  thereupon  the  judgment  .shall  he  entered 
for  sale.    C.R.  381. 


N> 
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proce{;dings  ik  mobioaqe  actions. 


1033 


462.  A  person  made  a  party  in  the  Master's  office  and  ■">•  «"• 
desiring  a  sale  shall  make  a  similar  deposit  before  the  i"»°- 
Master's  report  is  settled,  and  obtain  an  order  which  may  ""d.T 
be  issued  on  pracipe  directing  sale  instead  of  foreclos-  ?."'5.'.°«". 
ure,  and  thereupon  all  subsequent  proceedings  shall  beiS'olm.;" 
had  and  taken  as  if  the  judgment  had  been  in  the  first  l'^!','" 
instance  for  sale.  C.R.  382. 

The  officer  out  of  whose  office  the  writ  wa»  Issued  Is  the  proper 
officer  to  ls*ue  the  pr<rrtpe  order:  Rule  762.  For  form  of  order-  see 
H.  t  L.  Forms  No.  912. 

The  precipe  should  show  on  whose  behalf  the  application  Is  made  pr.,cipe 
and  should  also  state  that  the  applicant  Is  an  Incumbrancer   made  a  '«"•''• 
party  In  the  Master's  office,  who  has  proTed  a  claim:   and  that  the'°™°' 
Master's  report  has  not  been  settled;  and  should  be  accompanied  by 
the  certlUcate  of  the  Accountant  of  the  payment  Into  Court  of  the 
requisite  deposit  of  $80. 

It  the  plaintiff  deems  the  deposit  Inadequate  he  may  require  an 
adult  defendant  obtaining  the  order  for  sale  to  conduct  the  sale-  see 
Rule  464. 

Chy.  O.  429,  from  which  th;i  Rule  Is  adapted,  required  the  deposit 
of  ■•  a  reasonable  sum."  The  lual  amount  required  was  »80.  but,  on 
special  application  before  the  sale.  It  was  sometimes  Increased-  Lon- 
don 6  O.  L.i  A.  Co.  V.  Horrison,  7  P.  H.  4.iP  15  C.  L.  J.  57.  But  an 
application  after  the  sale  had  taken  place  to  Increase  the  deposit  would 
not  be  entertained,  even  though  the  sale  bad  failed  to  realize  the 
amount  of  the  plaintiff's  claim:  London  i  C.  L.  A  A.  Co.  t.  Pulfori,  7 
P.  R.  432;  15  C.  L.  J.  B6;  and  probably,  even  before  sale,  such  an  appli- 
cation would  not  now  be  entertained:  see  Oruio  v.  Close,  infra. 

By  the  form  of  Indorsement  on  the  writ  In  mongage  actions,  the  D.i>»ilt  to 
amount  of  the  deposit  to  be  made  by  a  defendant  served  with  the'"""""' 

;■'";."'  ^','1"  '°  "^'^  "  '"'^'  "  ""•  '«  '^™  <  C) ;  H.  «  L.  Forms.  s«Tc"„.. 
No.  58.    When  the  sale  Is  applied  tor  by  an  original  deflandant  to  the 
action,  an  application  to  Increase  the  amount  of  the  deposit  cannot 
be  ontertmlned.  even  though  the  costs  of  the  aals  will  esceed  $80: 
Cnwo  V,  Close,  8  P.  R.  33. 

The  deposit  will  not  be  dispensed  with,  even  though  the  security  Cnnot  ba 
be  ample:    Thomtaon  v.  Macaulay,  3  Chy.  Ch.  Ill;  or  the  applicant  ""■P'"""' 
be  a  trustee:  Machen  v,  Camvbell.  5  tl,  C.  L.  J.  117;  and  a  defendant  " 
<annot  claim  a  sale  against  the  consent  of  the  mortgagee  without 
making  the  deposit:  Taylor  v.  Winter,  8  Or.  506;  except  In  the  case  of  E«».pti» 
Infant  defendants,  who  are  entitled  to  a  sale,  without  the  usual  de-  *=*•" "' 
posit:  Bon*        - 
tjerald,  9  Gr. 
P.  R.  587. 


371;  but  see  Western  Canada  Loan  i  S.  Co.  v.  Dimn,  S 


Where  the  sale  realizes  sufficient  to  pay  the  plalntirs  i-lalm.  but  not  D.poili. 
the  claims  of  sutwequent  Incumbrancers,  the  deposit  will  be  ordered  •"*'  »ppi'«'i- 
to  he  applied  on  account  of  the  claims  of  the  latter,  according  to  their 
mlorltlee:  QzoKtM  v.  Beaty,  8  P.  R.  146.  And  where  the  sale  proved 
abortive,  except  as  to  one  parcel,  which  did  not  realise  sufficient  to 
pay  the  plalntirs  claim,  the  deposit  was  applied  on  account  of  plaln- 
tirs costs  of  sale:  Cortetht  v.  Potnion,  L.  R,  4  Eq.  156.    Where  the 
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BITLB8  OF  GOTTBT. 

•ale  realfses  enfllclent  to  pay  the  claims  nrior  tn  th.  ■ 

Mid  in  the  depo.lt  to  .ecur.  a  J^heVaUer  ,,  e„  wJ,'"""' "" 

order  to  refund  II.  '  enlltled  to  obuin  at 

Although  a  mortgagee  by   deiwsll   is   not  entltlprt   .„  .      , 
Nule  460,   note;    yet  a  .ubaequent  legal  m„tga'«l;„  V"'^  "' 
the  ault  by  the  equitable  mortgagee,  l,  nOmi^.  T™     ,  "'"'■  " 
under  tbi.  Hule:  iCerr  v.  BeebeTilOt   lot  ""   '"  '  ""' 

463.  Wliere  there  arc  infant  defendants  the  official 
guardian  may  require  the  judgment  to  be  for  sale  w  t 
out  makiHR  any  deposit.    Netv. 

H  ^aI''^^  "  *'.i*  plaintiff  prefers  that  the  sale  be  eon- 
,  ducted  by  any  adult  defendant  desiring  the  sale,  be  mav 
so  elect;  and  he  shall  thereupon  notify  the  defendanro 
such  election  and  the  defendant  making  the  deposit  1 
be  entitled  to  a  return  thereof.    C.B.  383  and  384. 

(2)  In  other  eases  the  Master  shall  deal  with  the 
deposit  in  making  his  report.    Neit- 

2;^rin=;^^-/ri!: -!---;;— 

a  anal  order  tor  foreoloeure:   see  note  to  if„,e  460. 

Before  the  money  can  be  obtained  proof  will  hav«.  to  lie  given  ,„  n, 

.lr"„?r'^'  "■ "" """ "'  '"•  °<""=« "'  «'«"<>°  The  pi: 
ilT'thTp'i^prZf*"'' "  ^"""""^  °' '"  ■"^'°'' '"'  -"  •- 

As  to  the  application  of  the  deposit:  see  notea  to  Jlule  162 
CouT'to  lf™„?  °°"  TJ'  '°  ™^  '°  *''"''  "  '»  ™-P''"-«  '■"  "" 

^J^.."^      ™  ""•"'  '"'"""  °™  concerned,  to  an  action  by  . 
mortgagee  for  possession  merely:  We,t,„,  Can.,  el,.,  v.  ;,„.„.  ,9  c.  ' 

465.  The  Court  may  on  special  application  either  be 
tore  or  after  .ludgment  direct  a  sale  instead  of  a  fore 
■•losnre:  and  without  previously  determining  the  prior 
■  ties  of  incumbrancers,  or  giving  the  usual  or  any  tmie 
to  redeem.     C.E.  379. 

„i°"'°,  'P«''»'  f  "■'"'i  ""i«t  1»  shewn  In  or.lcr  -o  rteprivr  the  m,,rt- 
^.  ,"'  "■'  •"■*'""'  ^l"  months-  time  to  redeem:  BIs-icv  >.  f'H". 
4  <-..  l!l«:  K,v,l,  V.  UinUr.  27  Gr.  217;  Xewman  v.  Self,.  33  Bcav.  ."j:; 
!,H,  "i!"'"  T?*'*  °"  »'""'«"'>■'  'or  sal,  was  made  In  a  roreclcit, 
suit  by  auhsoquent  Incumbrancers,  after  the  tlm.  allow«l  thm  for 
.rfea-ption  had  expired,  ii  was  held  that  tb,  mortgagor  was  mtltW 
„.H  "»'«'""''"'■  '»  '""eem-  Iwfore  a  Anal  order  lor  sRle  ™ilW  1« 
made:  Tr,„l  and  Loan  Co.  v.  Keynam.  2  Chy.  fih    41 
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PROCBEDINOK  IN  MORTGAGE  ACTIOKS. 

Where  tbe  writ  nlaims  forecloBure,  the  defendant  la  entitled  to 
have  the  Judgment  drawn  up  for  sale,  on  paying  Into  Court  |80;  see 
Form  No.  4  (6);  and  where  a  Judgment  has  been  entered  for  fore- 
closure, a  auttsequent  Incumbrancer  may  also,  on  being  made  a  party, 
at  any  time  before  the  report  Is  settled,  on  making  a  like  payment! 
obtain  on  pracipe  an  order  for  sale  in  lieu  of  foreclosure:  see  RuJe 
462.  The  180  is  Intended  as  security  for  the  costs  of  the  sale-  see 
notes  to  Rule  462. 

6n  the  Court  being  satisfied  by  evidence  that  the  value  of  the 
mortgaged  property  wa«  not  sufflclent  to  pay  the  amount  due  to  the 
plaintiff,  and  that  It  was  for  the  beneAt  of  inftint  defendants,  an 
account  was  dispensed  with,  and  a  Judgment  for  Immediate  foreclosure 
was  granted  on  the  consent  of  the  Infant's  solicitor:  Wolverhampton 
d  Staffordshire  Banking  Co.  v.  George.  24  Cb.  D.  707;  and  see  Lloyda 
Bank  V.  Voltton,  106  L.  T.  420. 

X  Judgment  for  an  immediate  sale,  without  appointing  any  day 
for  redemption,  can  only  be  granted  o*  motion  for  Judgment;  It 
cannot  be  awarded  on  praecipe.  The  motion  may  be  made  In  Cham- 
bers, where  Infants  are  concerned:  see  Rule  466;  Cayley  v.  Colbert, 
2  Chy.  Ch.  431;  but  In  other  cases  the  motion  must  be  to  the  Court. 
An  Immediate  sale  has  been  granted  on  the  consent  of  the  mort- 
gagor, and  without  the  consent  of  the  subsequent  Incumbrancers: 
TovMtkip  of  Hamilton  v.  Stephenson.  25  Gr.  198;  but  Blake.  V.C. 
repeatedly  refused  to  make  such  a  decree  without  the  consent  of 
the  subsequent  Incumbrancers,  on  the  ground  that  the  equity  ot 
redemption  might  be  worthless,  and  the  mortgagor  might  have  really 
no  Interest  In  the  mortgaged  property. 

Where  a  decee  for  sale  was  pronounced  in  Court,  the  Referee  In 
Chambers  refused  to  antertaln  a  motion  for  a  flnal  order  for  sala^ 
before  the  time  for  redemption  had  expired:  Bueil  v.  Fisher,  6  P.  R.  51. 

Where  a  Judgment  for  sale,  or  foreclosure,  has  been  pronounced,  It  Plaintiff 
is  not  competent  for  the  mortgagee  to  abandon  the  Judgment,  and  ^"""on 
proceed  to  sell  under  a  power  of  sale  In  his  mortgage^:  Stevens  v. iudgmem, 
ThcatreB.  1903.  1  Ch.  867;  88  I*.  T.  458.  *"**  eKercUr 

power. 

466.  In  a  mortgage  action  where  the  defendants,  or  Judgment  for 
some  of  the  defendants,  are  infants  and  default  is  made  "redolmre' 
by  the  adult  defendants  and  the  official  guardian  does  not  wh7re*in 
desire  to  set  up  any  defence,  the  plaintiff,  upon  filing  dtfJnd"nu 
affidarits  showing  such  facts  and  circumstances  as  en- madeYn 
title  him  to  judgment,  may  move  for  judgment  in  Cham-  ^^•'•'"*"""* 
bers,  upon   notice  to  tlie   official   guardian.     C.R.  595. 
Amended. 

This  Rule  enables  Judgment  to  be  pronounced  In  Chambers,  as 
against  infants,  and  adult  defendants,  who  are  aui  jurit,  but  where 
iiny  iti  the  adult  defendants  is  a  lunatic,  or  person  of  unsound  mind 
not  so  found,  it  Is  necessary  that  the  motion  for  judgment  should  be 
made  In  Court:  Warnock  v.  Prie^tr.  12  P.  R.  264. 

When  anything  beyond  the  ordinary  relief  is  required,  as  for 
example  an  Injunction,  it  would  seem  that  the  motion  for  Judgment 
should  be  made  In  Court:  see  King  v.  Freeman,  1  Chy.  Ch.  350. 
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In  JudcmenU  tor  Joreclmure  anliin  infMU   a  d«v  fn  .>, 
.,    mu«  Mill  be  Inwrted:  lienor  v.  Porter   25  Ch    D    isi-  ?.    '    ""» 

V.  Kerr.  2  Gr  223;  and  the  flnal  order  mart  a  «.  re«rve  .  *.  ' 
•uew  cauM.  The  toniial  words  ueually  liuerted  In  n^Z  ^'  " 
tW.  Judgment  (or  order]  1,  to  beblndi^  „„J'',?°'°"°  "*  '"M 
™ie»   helc.  «rved   wlti   a    '.,T ^:^:' .7ZZZ  I'T'l 

veyed  to  the  InhBtH  anceetor  hy  deed  ab.ol„tI  ,„  .  .  ™ 
«erve  a  day  to  .hew  cauM  In  favour  uf  infant  heire  ot  th.  Ir-I 

mlfcike.  from  pleading  it:  Burke  v.  P,„c.  2  Chy  Ch  v  but,  ° 
in  .„ch  olrcumetanoe..  the  estate  of  the  mo^g^\^,J'\'2 
|«r.onal  repreeentatlve:   TKe  Oevo.uHon  of  £."«  ^.,  'r  Vo  t 

828:^3"  """"'"  °"°''  '°  "'  """"  """""^  '*•'■«  ^  »«  S«o„.  5th  ed., 

dlr«.t,d"„  the  ™  n  °*.'""  "■  ""'-'"•  -  Chy-  Ch.  24;  and  it  a  ^^.> 
tulTs^trl  .h    ""S^'™"""  »*  """"■'  defendant,,  no  deposit  wa,  r. 

ffu/f  4(i1     Whlh  •  '''•  ""'  Ura'-'loe  is  now  .mbodled  In 

wouM  b«'  PnTSV  '  "T""'  "l"«<"««tlve  of  a  deceased  mortiwor 

determined  "^""^  "'  redemption,  ha.  not  been  thu,  hr 

rlos^rt^JoMM  i""*""^"'  ""■«■«  »n  inquiry  whether  »  sale  or  tore 
om  te  to  r„  ,  '°°.''''  ''""*'^'"  '"'■  '■"»■«  f^f^ndanu.  it  tl,e  .M«ter 
r;t«„r2  Ch°y"  Ch°.'48°'°''  "°  "■""  """  ^'"  "=  '"'•'"^-  '"""' 

«™.V;"/^.  *®'?-7(')  Where  the  writ  has  been  duly  indorsed,  and 
tlie  defendant  fails  to  appear,  or  by  his  statement  of 
aelence  admits  the  execution  of  the  mortgage  and  ofher 
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facts  entitling  the  plaintiff  to  a  judgment,  or  where  the  »"»•  *•'■ 
defendant  disclaims  any  interest  in  the  mortgaged  pre- 
mises, or  where  no  statement  of  defence  is  delivered,  or 
j    where  the  defendant  disputes  the  amount  of  the  plain- 
tiff's claim  only,  the  plaintiff  may  sign  judgment. 

(2)  Where  the  defendant  has  disputed  the  amount  of  froofdur". 
the  plaintiff's  claim,  he  shall  be  entitled  to  four  days' ru"fl?i'd. 
notice  of  the  taking  of  the  account.  Where  no  reference 

as  to  incumbrances  is  desired,  such  account  may  be  taken 
by  the  oflBcer  signing  judgment;  whose  finding  shall  be 
subject  fo  appeal  to  a  Judge  in  Chambers  in  the  manner 
prescribed  for  appeals  from  the  Master  in  Chambers. 

(3)  Where  the  writ  has  not  been  personally  served,  ^/V"""  v 
the  claim  of  the  plaintiff  shall  be  duly  verified  by  an  vfrifl*d  when 
affidavit  which  shall  be  filed  with  the  officer  taking  the  po"o"*iy 
account.    C.R.  596.    Amended.  ""'^ 

Where  a  reference  an  to  iacumbrances  la  desired  the  reference 
must  be  to  the  Master  in  Ordinary,  or  Local  Master  of  the  County  In 
which  the  action  Is  pending. 

Where  the  Indorsement  on  the  writ  claima  foreclosure,  and  the 
defendant  flies  a  notice  requiring  a  sale  and  a  certificate  of  the  deposit 
of  the  sum  of  $80  as  required  by  Rule  461,  the  Judgment  must  be  for 
sale,  together  with  such  other  relief,  if  any,  as  the  plnlntltf  Is  entitled 
to.  upon  the  Indorsement. 

Where  in  the  defendant's  appearance,  or  otherwise,  a  notice  dis-  Notice  of 
puting  the  amount  of  the  plaintiff's  claim  only  Is  filed,  the  defendant  t*><i>>s 
filing  the  same  Is  entitled  to  four  days'  notice  of  the  taking  of  the  "'^'"'"' 
account.     Where   no    reference   as   to   incumbrances  la    desired,   the 
account  Is  taken  by  the  officer  signing  judgment;  and  where  a  refer- 
ence as  to  incumbrances  Is  desired,  then  by  the  Master  to  whom  the 
action  Is  referred.    The  finding  of  the  officer  taking  the  account  as  to 
the  amount  due  on  signing  Judgment  Is  subject  to  appeal  to  a  Judge 
In  Chambers  In  the  manner  prescribed  by  Rule  502.    If  a  stay  of  pro- 
ceedings until  the  time  for  appealing  has  expired  Is  desired,  an  applica- 
tion to  a  Judge  would  appear  to  be  necessary:  see  Rule  208  (16). 

Where  a  reference  as  to  Incumbrances  is  directed,  in  a  case  where 
a  dispute  note  has  b^en  filed,  the  judgment  should  direct  that  the  de- 
fendant filing  such  notice  shall  have  four  days'  notice  of  the  taking 
of  the  account. 

The  Rule  applies  only  to  ordinary  cases;  where  any  special  relief 
Is  desired  a  motion  for  Judgment  will  be  necessary. 

A  motion  for  judgment  was  held  to  be  necessary,  where  costs  of  Motion  for 
proceeding  under  the  power  of  sale,  and  moneys  expended  for  repairs,  indgment, 
wpro  ciafTaed;  Hannaford  v.  yeeley,  9  C.  L.  T.  iS;  or  Immediate  fore- Tiy"  "'"'" 
closure:   Oihaon  v.  McCrimmon,  9  C.  L.  T.  40;    but  since  Hannaford 
V.  Neeley  the  form  of  special  indorsement  has  been  changed  so  aa  to 
include  such  claims  as  were  there  In  question. 
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BuU  ««7. 

Cia«a 

covprrj  by 
Riilf  4«T 


■ULES  Of  couai. 

It  will  be  .wn  that  thi.  Hul,-  cover,  ave  cla.«,  „t  c„e. 
(«)  Where  defendant  does  not  appear. 
(»)  Where  the  defendant  by  hli  defence  admit.  ,t, 
her  tact,  entltllna  the  nlalntiV  ,-  .T,!>r,°  ."""""  ""■  "°"«B  Md 


jiidgtiiPiil, 
form  of. 


Ex  trail  r<|jn- 
not  granli'd. 


other  tact,  entitling  the  plalntllT  t-  Judpnent:' 

(c)  Where  the  defendant  dlaclalm.  any  Interest  In  ,i, 
I'reniUe.:  '  miercsi  m  die  uiorlgairt 

(d)  Where  no  defence  I.  Died; 

(.)  Or  Where  only  a  notice  dlepntlng  the  amount  d.,„ed  1,  m 
po.U,on."rn'  re^^o'  «"«"."  the'  ^iSj"?  "iT  '"  '"  "»  - 

Of  n'rnd""^:^  'n-ot  T^^^T  Z^Jl^T''  "' .'T'"'  "  -"' 
thl.  Hule.  but  m  the  c°L  Of  tfinf^r  °°°'  '*  "'"*"""'  """" 
In  Chambers:  ^  ZeTe.  anf  the'  a^f  Sn^'"'?  °°  "■""" 
in  Court  I,  necee^ry:   Warnoc^Vp„e^  n  'Katies.  «,■„  a  .0*. 

Per  forms  of  judgment,  see  Forms  Nos    101    mo     ti,„.  . 

in  dL'ulfo"L°pZrare°''^r".'r  ""  "■"""*"  =-"'"  '"  '"^^"^ 
for  a  nersonar^Mt^  f  '  '''"°"'  "■"  °°"'  '"  '"closure,  but  also 
rtatlen  o?  °,.t  f  """""■  '"^  '"-S""™'"!  on  the  writ,  or  th, 
cTve^ruSL  -l,?'.°.1f*'  '."  "'""■'  »"  «P^^=»  statement  of  th. 
230  3^  WR  To,  "  '5'  "^"  "  '="""«' ^  J^»  '■■  «"»1'.  56  I..  I. 
57.  68  '"'  '**  ^""^  *"■■  <    <"':   "■  *  L.  Forms.  X.s, 

oovftlLit  tor  'ZZ  °' ^,'"^"''  «"■«»  Immediate  payment  under  .he 

or"T'  e^r„  ,  .'„*"""'^'  "  "*"  "  "■•  """"  J"dgn,entf«r 
rorecJosure.  see  notes  to  fliile  460.  supra,  p.  1027 

held^^hrt  ^Sr^:  !'?•  ""  """"'  ""»  ""'^  "  ""'"'l-  """■l^"'  "  «- 
which  th.  r     "«'"™'-  »-»»  hound  to  Issue  on  pro-cipc  the  decre. 

l«™3irf     ",    .      "■  ■^°"""'  "  °''-  9<:  B«f"  V.  r<.«-„s,  71,.,  93;  !>.. 

mm^n  '^^'"T  •*  ""'"'""'  ^»'"«'  ""»'  ""'  "■"<•■■  "■"..  «n 
3    .nlV,i*'  ^  '""""'"•«■  ■""thout  appointing  a  day  for  redmp 

„r  :.  ,  "    .^  *™'""''  """'  """'«''  "«  ■■^'"f  he  claimed  l,y  the  writ. 

or  statement  of  claim:  Pofn,  v.  FHn.,  48  i,  j.  chy.  <i9«.    T„  »bt.l. 

Lrv  'o  r""""™  '»■■  i>«i«>>>ent  m  Court  under  «„fc  3.-,6  1,  n««. 
,.r„.,;  T^  "  °'°'  °°-  """"'"w.  special  ground,  tor  immediate  (or.- 

.losure  or  other  special  relief,  must  be  shewn  though  ths  delesdant 
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hM  not  appeared,  otherwin  only  tbe  usual  Judtment  will  lie  given:  Bnu  467. 
Meredith  v.  ItcCabe.   l»th  January,   1881,   Boyd,   C,   He  alio  North 
of  Scotland,  etc.,  v.  Beard,  9  P.  R.  546. 

Where  no  appearance  has  been  entered,  the  plnlntlB  can  not,  onltaa 
he  Mrrea  the  atatement  of  claim  on  the  detendimt  peraonally,  enlarge 
by  It  the  acopo  of  the  claim  Indorsed  on  the  writ,  Hule  109  (2) ;  and  on 
motion  for  Judgment  according  to  the  termg  of  relief  claimed  in  the 
statement  of  claim,  in  default  of  appearance,  the  usual  foretlosure  Judg- 
ment only  should  be  given,  when  that  la  the  only  relief  claimed  by  the 
writ,  notwlthatanding  thiit  by  the  statement  of  claim  additional  relief  i? 
claimed,  if  it  has  not  been  peraonally  served  on  the  defendant-  see 
Law  V,  Phmy,  56  L,  T.  B22;  35  W,  R.  450;  Oee  T.  Bell,  36  Ch,  D.  160. 

Where  the  defendant  Is  a  married  woman,  and  the  writ  is  indorsed  M«rrli,d 
with  a  claim  for  execution  against  her  separate  eetate,  where  the  m""^,,, 
action  Is  founded  on  a  contract  made  before  13th  April,  1897,  the  In- 
dorsement should  allege  that  she  had,  when  she  made  the  contract  sued 
OB.  and  still  has,  separate  estate,  and  when  the  writ  is  properly 
Indorsed  Judgment  may  be  signed  under  this  Rule:  Nettitt  v,  Arm- 
•Irons,  14  P.  H,  366;  The  Married  Women's  Property  Act  (R.  S.  0,  c. 
149).  SB.  4,  r>.  This  allegation  is  not  necessary  In  the  case  of  con- 
tracts made  by  a  married  woman  since  13th  April.  1897:  see  lb,  s.  5. 

For  form  of  Judgment  for  payment  against  a  married  woman:  see 
Form  No.  110;  H.  «  L.  Porms,  Nos.  923.  924. 

Where  the  plaintiff  had  obtained  an   interlocutory   inj^inctiou.  It  interlocu- 
was  held  that  It  could  not  be  continued  by  a  prircipe  decree:  Ktno  v,  !°^1[,',°„ 
Freeman,  1  Chy,  Ch.  350,  the  power  to  issue  decrees  on  prtrcipc  being  eunot  b" 
conflned  to  simple  cases,  where  the  ordinary  decree  for  foreclosure,  "^tinned 
or  sale,  with  order  for. payment  and  delivery  of  possession,  was  all    ^' 
that  was  required.     Thus,  where  the  defendant  answered  admitting 
the  mortgage,  but  denying  an  alleged  agreement  to  pay  an  increased 
rate  of  interest,  and  set  up  a  tender,  and  claimed  coats,  it  was  held 
that  a  decree  could  not  be  granted  on  prtrcipe.    Xor  could  a  decree 
Issued  on  prtrcipe  In  such  a  case  be  amended  In  Chambers,  by  Insert- 
ing a  direction  to  the  Master  to  Inquire  as  to  the  alleged   tender: 
Rom  v.  Voder,  3  Chy.  Ch.  236. 

RefereBee  as  to  InewnbraBees.— The  plaintiff  must  determtnr  Reference 
for  himself  whether  be  takes  a  Judgment  with  ii  reference  to  the  "*  '"^'"' 
Master  as  to  Incumbrancers.  If  he  takes  a  reference,  unnecessarily, 
he  will  not  bo  entitled  to  the  costs  of  it:  Hamilton  v.  Howard.  4  Gr. 
5S1;  Purdp  v.  Parke.  9  V.  R.  424.  It  he  omits  to  take  a  reference 
where  one  is  necessary,  his  proceedings  will  be  defective;  see  Wiltjress 
^.Crawford,  12  P,  R,  658. 

Vmryinm    Praecipe    JndsmeBt-^A    decree    pronounced    pro    con-  Vftrrins 
teaao  or  on  prtrcipe.   might  be  varied,   or   set  aside,  on   motion   in  i'ldsment. 
Chambers,  without  rehearing  the  cause:    see  Kline  v.  Kline.  3  Chy. 
Ch.  79;  Nelles  v.  Vandyke,  17  Gr.  14:   and  the  same  rule  applies  to 
judgments  on  precipe  under  this  Rule:  Truet  rf  Loan  Co.  v.  McCarthy. 
19  C.  L-  J,  188;  3  C.  L.  T.  266. 

Wherq  a  plaintiff  had  taken  Judgment  without  a  reference,  and 
after  the  mortgagor  was  foreclosed,  discovered  there  was  an  inoum- 
brancer,  on  an  Interlocutory  application  the  Judgment  was  amended 
by  directing  the  usual  reference  as  to  Incumbrancers:  Wilgreas  v. 
Crawford,  12  P.  R.  658;  and  see  LaUp  v.  LonghurtI,  infra,  p.  1040. 

Statute  of  Zilmltatioiu. — It  has  been   decided   that  a  defendant  statute  of 
nilng  a  disputing  note  In  a  mortgage  action  may.  on  the  taking  of  the  ''i""""!""- 
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tMtCDVvr/. 


Millar  to 

Inqufri  ii 
to  ineom- 
brincfi. 


Uutir  to 
inqnlri  ii 
to  Ineiua- 
brineeri 
•ubpequenl 
to  plaintiff. 


PUlotlff 
to  brlBf 
into  M.  O. 

Sbiriri 

Hid  Re^li- 
trir'i  corti- 
Hcitit. 


BULX8  or  OOUBT. 

..■rouiiu.  >h.w  that  th.  sutut.  of  I.lmluulon.  .doIIo.  «,  . 

the  recowy  o»  more  thu  six  ywr>'  UT^nT,?,'""""- 

Morgan.  I  Ont.  App.  613,  o»«rrullng"h,  de^,?„°'J°'"""-  ''^*'  ' 

a.  .  bar  to  the  action;  CoKanoi*  v.  VrquharTTl  R  .v  '"  "'  "  "' 
Out  App.  616;  ,e»  .l,o  note,  to  HuleU3  '  '"""""^  ' 

OlMaTerr.— It  »«i  held  alio  umler  the  rorni.r  fk.. 
that  a  dleputlng  note  wa.  not  an  anawer  and  Tr,f„     ,"'*"'  "''•"" 
(eee  BuU  3«,  allowing  a  defendant  aZ'r.„.wer7„o™r,r-  °""  "' 
an  order  for  production,    did    sot   tmU     mvhnJ  " '""'"" 

2  Chr.  Ch.  M.  u  would  eeem  that  under  iheDr«cnT«  Z'  f™""' 
of  a  jnere  dlepnt,  note  would  not  dUen  1  le  a' Sdan", 7c' ^J!"' 
for  discovery:  aee  Rule  336  and  notee-  and  it  w„,Vij  """"' 

mlrtt,  under  Hu,e  348,  ^ve  notice  HU"'  docuZl."™  ""  " 

468.  Upon  a  reference  under  a  judgment  for  fore 
dosure  or  sale  or  redemption  of  mortgag^  propertv  X 
Master  shall  inquire  and  state  whether  any  peV'on  and 
who,  other  than  the  plaintiif,  has  any  lien  eh  rgo  o 

aK.ta«  ih'om'r  ,,",  .""^1  ""  •■"-"""'"t  incumbrancer.;  p.r.o,. 
Dlalntlff.  m?,.;  L       T  ''•'"'•  "  "^'  »™  "'■""■'  "":<'  Prior  tVtH. 

L™w  is'p  R  «,'°  '"'.  ""',"'  '"«  ■""tgagor;  aee  ai<,„,  Zm- 
vMlI'mt  I"'   "*  "*  '»  <^-  I"  •>•  "3.     Where,  bnwever,  tb. 

fncLmbrancrTf  i'"  '"•"'•  "'  '""  ""'"'»  "»"•  "■»  Priority  o  a' 
iaa^B^now^  ,°  "  "'""''  ""^'  ™""«'  ">  """'ty  over  him,  i, 

"m  la  S  V  ,^'"'°""°  ">  "■«  "rtt,  and  proceed  dc  n»,o  a,  ap.l.« 
dl"endant  »„d  rf  ""'•  f  """•  '"'""  ""^  mortgagor  wa,  the  o.1t 
taken  a«int  hi  T   "^  ™''™"''   '"  '"mediate  foreclosure  w., 

V  Worf  if  n  ro*/"^™"  "  '"■  •"'^"mhrances  was  refused;  n,hr 
down  ll  ih.,  ^  "■'.."v'  "  '*""  """""'"'  "'■«'>"  the  rule  I.H 
tb7Z  ,V  1  ""v"'"  •*  """^'^  """w  ""  P""-"  practice.  Wlier» 
with  a  reference  aa  to  Incumbrances:  aee  Bute  6rJ.  and  notes. 

The  Incumbra.^r.  are  aacertalned  by  the  production  of  the  cer 
tlflcatea  mentioned  In  the  following  Rule. 

489.  The  plaintiff  shall  bring  into  the  Master's  Office 
certificates  of  the  Registrar  and  Sheritf  of  the  C'ountv 
wherein  the  property  lies,  setting  forth  all  the  incum 
brances  which  affect  the  property  and  such  other  evi- 
dence as  may  be  necessary.    C.B.  745. 


"  lo  ppev«; 
:  VriiH  , 
24  Or  ):;. 
'»  »et  It  up 
'xpJalniil.  { 
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Tl»  ctrtiacum  iboulil  tw  broucht  down  to.  >t  Itail.  the  d>r  lubaa-  BuU  «l 
quent  to  tilt  Iwue  of  ttaa  writ  In  tbe  action. 

It  li  not  DKoury  to  add  »  partlM.  thou  who  acquire  title  pn-  puiih 
ilni(e  l«e:  Rotim  v.  Argut,  2S  Or.  407;  Walbriige  v   JTsrlln    2  Chy  m?'"!"! 
Ch.  276;  Bellamy  v.  SoMac.  1  D.  *  J.  e««.  571.  680,  684;  3  Ju'r.  N.  b!  S"i,'.'"i?,. 
843;  TDler  r.  Thomat,  25  B«aT.  47;  an  order  adding  partlo  who  had  "••d««i>« 
irqulred  Inttreiti  rettiente  H(c  wai  let  aalda;  JiUII  v.  furr,  9  p.  R  """'■ 
564;  but  lee  Unitay  v.  SanI:  0/  Jfoalreol,  13  Gf.  86.    A  party  acqulr 
IM  an  Intereat  In  the  aubject  matter  of  an  action  pendmte  KIc.  may  be 
Added  aa  a  defendant  on  his  own  application;  Qibton  v.  Nelson  2  O  L. 
R.  600;  36  8.  C.  R.  181.  but  he  li  bound  by  the  procMdlnnni  they 
itand,  and  la  not  entitled,  aa  of  right,  to  any  extenalon  of  time  to 
redean.  and  muit  pay  the  ooeta  of  the  application :  Re  Parbola  Blacli- 
»«m  V.  Porlwlo,  1909.  2  Ch.  487;  101  L.  T.  382.    Bee  further  notei  to 
Rule  300.  tupra,  p.  768. 

•*"•■'•  0«rtl«««u.— Where  the  mortgage  li  of  freehold  landi.  sherWi 
the  certificate  of  the  Sheriff  muat  relate  to  exeoutlons  against  lands,  "rtifleatf. 
but  where  the  property  mortgaged  Is  leasehold,  or  chattels.  It  should  '"'"  °' 
relate  to  executions  against  goods:  Sparrow  v.  Cttampagne,  5  c.  P. 
394.  The  certlOcatea  are  usually  confined  to  executions  a^lnst  the 
mortgagor,  or  other  owner  of  the  equity  of  redermptlon.  But  when 
the  practice  of  registration  of  judgments  was  In  force.  It  waa  held 
to  be  necessary  to  make  the  judgment  credltora  of  the  mortgagee 
parties  also:  Sanderaon  v.  Ince,  7  Or.  383;  but  In  a  later  case  It  was 
held  that  a  creditor  of  the  mortgagee  who  had  obtained  an  order 
attaching  the  mortgage  debt,  but  not  an  order  to  pay  over,  was  not 
an  Incumbrancer,  and  ought  not  to  be  made  a  party :  Crof  Me  v.  Fenn, 
26  Gr.  283.  The  Sherirs  certificate  should  bo  so  worded  as  to  Include 
wrlu  which  have  been  withdrawn  for  renewal,  thia  may  be  done  by 
making  the  certificate  cover  any  writs  which  have  been  In  the  Sheriff'^ 
hands  within  thirty  days  preceding  Its  date:  see  form  of  such  a 
certificate.     H.  t  L.  Forms,  No.  1479. 

The  withdrawal  of  a  writ  for  renewal  Is  not  an  abandonment  of  Its 
priority,  hut  on  being  returned  to  the  Sheriff  renewed.  It  retains  the 
same  position  It  held  prior  to  Its  withdrawal  for  renewal;  Howe  v. 
Jarvii,  IS  C.  P.  496;  Jftlir  v.  Ilunroe,  28  U.  C.  CJ.  B.  139.  The  day  of  the 
teste  of  a  fi.  fa.  Is  Inclusive,  so  that  a  writ  Issued  on  the  16th  day  of 
a  month  expiree  on  the  14th  day  of  the  same  month  in  the  last  year  of 
Its  currency:  flan*  of  Uontreal  v.  Taylor,  16  C.  P.  107.  A  wrH  with- 
drawn for  renewal,  and  not  returned  for  fifteen  daya  thereafter,  when 
a  year  from  the  teste  had  expired,  was  held,  nevertheless,  to  be  re- 
delivered In  sufllclent  time:  MeneiHy  v.  MrKenzte,  3  53.  *  A.  209;  but 
a  writ  not  returned  to  the  Sheriff  until  six  months  after  Its  renewal — 
owing  to  mistake— was  held  to  have  lost  Its  priority:  Re  fflme  <t 
Udlry,  13  P.  R.  1;  as  to  the  currency  and  renewal  of  writs  of  ft.  fa.. 
see  Rule  671.  A  direction  by  the  execution  creditor  to  the  Sheriff 
to  stay  proceedings,  is  tantamount  to  a  withdrawal  of  the  writ,  and 
any  subsequent  execution  then  in  the  SherilTs  hands,  or  tfcireafter. 
and  during  the  stay,  coming  to  his  hands,  will  take  priority:  Trunt 
*  loan  fo.  V.  Cuthli^rt  !?.  Or.  412.  ITnder  The  CreMors'  Relief  Act, 
'R.  S.  O.  c.  81).  the  question  of  priority  between  execution  creditors 
Is  to  a  large  extent  done  away  with:  see  a  4. 


Withdr»wBl 
of  writ  for 
renewal  is 
not   an   kltan 
donment. 


But  a 

direction  to 
tho  sheriff 
to  Btsr  u 


C.  C.  Cl«rk' 

wktn 


^^-  aVLM  OF  COUBT. 

R'« - .      '»»"»">  to  r.,l.tr.tlon.  «»  ,1,.  p,rtlc„l.r  p.rr  ""n.nf  ,1  „?'"' 

■»«»  for  .llnony  r..W.«d  „„„,  ,  d.f.nd.nL  l,i»i  M  m'  "" 
.l.u.t.  within  th.  »uatr,  .r  ™u.tl«.  In  wWch  ,h.  reX™,,.^* 
n...].,  without  ujr  local  .(.Kriptlon:  .e,  Jud.  Art,  J.  "i.  X""  "I" 
i        Wh.r.  th*  mortimed  propertjr  coniUti  of  chatlrl.   ih,  ,.,„,. 

dlJ.on,'"'"  *"  T"'  '""'  •»""•  "  "■•  ■""W  time  mf/ti" 
difflculty  in  c.rryln»  out  any  aubaequant  m|.  which  ^.1^  2, 
ha  action  and  po..lbly  r.ndar  anolhar  aclon  n«»,l"  L  tX  " 
iMHiliur.l.  In  note  to  Hulr  468.  p.  1040.  '  ' 

470.  The  Master  shall  direct  all  such  persons  a< 
appear  to  have  any  lien,  charge  or  incnmbra.ioc  upon  the 
property  in  question,  subsequent  to  the  mortKaije  iii 
question,  to  be  made  parties  to  the  action,  amlTo  1» 
served  with  a  notice  (Form  No.  43).    C.R.  74fi. 

For  Form  No.  43:  wa  H.  t  1,.  Forma.  No.  1022. 

h.«r.n7  i'alld  rt."h1"?l  """h'  ""'J"™"'  ■'"«"'°»  •»  "«"  ""I"' 
th™  irih..r  .i  *    •     .'  'T"""  ■*""""  ""  ^  <letermln,d  ajal.s 

would  S^'nli  ^     .?'"■•,  "   °'-  ''"•     •'•"''■'•  ""»«  '•'■I"'.  "  W 

5?0  and  L'b  r«'f  °"^  "  °'-  *'"■■  '-"•''  '■  io""'!""'.  »  PR 
to  thrl?^.^    K    15-  /"■°"'  "'"'"''  "x*"'"''"'  lleos  .ul»«l«« 

T™        w     .  "  ^Mlnoa  V.  Hammoni,  8  P.  R.  l.-,7.    Under  .b, 

^th  n. "  f  J"'"^'  '""^'  ■"'»«•■'»■>'  to  tho  regUtratlon  ol  a 
mechanic.  11...  but  prior  to  tha  In.tltutlon  of  an  action  to  enfor«  li. 
r.^„^  """"wuent  Incumbrancer,  and  might  ba  made  a  party  to  th. 
d^v.  H^i.'^i  K"1."lf  ""•  '"  ""  *'"'"''  '"^"^  notwithstanding  the  J« 
P  «  IT.  i  ^  ^-  ^-  °-  ""•  ■=•  "«•  ■■  ".  had  expired:  Col,  r.  W  1! 
,,:.,,  fr?'*  "''  ^-  *■•  1«  P-  K-  10»:  hut  under  the  present  ««*.»• 
n.Lw  ^  J^-  ^-  °-  '•  "*'•  "  *■'•"'>  •"■"  'hat  auch  an  ejecutlo. 
creditor  should  be  made  an  original  party.  A  creditor  ot  a  morl«w« 
«ho  haa  ohUlned  an  atUchlng  order  against  the  nio.tg.ige  dcbl,  I.1.1 
TuM  .k""'  "'"»'■'"'  "»  »">«■■  to  pay  over.  Is  not  an  lncumbr.K« 
»lthln  the  meaning  of  tho  «uic.-  Cro.6i..  ».  F.nn.  26  Gr.  283:  neither 
Is  a  almple  contract  or«lltor  of  the  mortgagor,  nor  has  he  any  right 
of  redempUon:  OTc»ol  v.  Allenbv,  17  Ont.  275;  and  where  a  tenaht 
in  common  mortgages  his  abaro.  bis  co-tenants  have  no  equltv  10 
redeem  that  share:  11. 

»Z'l",t         V   ^\^"'  "   '"hsequent   mortgagee   Is   dead    bis   real   rppre^-ntatHe. 

r.pr,.™i..      snould  not  be  made  parties.  It  Is  only  necessary  to  a<ld  his  pmonal 

l.l'T'"        "^'•'■•"'a'lves:  Whilla  v.  Halllday.  4  D.  t  W.  267:   Ta.lor  v.  .v(„J 

1   '  ny.  Ch.  74:   (JriaishauJe  v.  Por*.«.  6  U.  C.  U  J.   142:  r.mrretr,  t 
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H»lii»»rtM.  Jl  Or.  30»i  7Ac  Morlgaff,  Ail  (R.  g.  o.  c.  UJ)  •  10-  BaU  4T1 
Dll*  V,  Dmtlat.  26  Or,  89;  AoMnaon  ».  fliiera,  9  Or.  572;  and  im  r»t 
Briuludon  0/  KMlat,,  Ail  (R.  B.  O.  c  119).  u.  3,  4.  And  wherif  a  mort- 
tue  li  Ir  :en  In  tlin  name  of  one  partner  to  aecure  a  parlnprshlii 
deb',  11  li  not  neceiury  to  add  the  real,  or  peraonal,  reprewnutlvea 
nf  I  deoeaaed  partner  In  an  action  by  thf  aurvlvlng  partner  to  en- 
force the  wcurlty:     StipArai  v.  flmpion,  12  Or.  493. 

To  an  action  for  nle.  or  forocloiure,  by  a  mortgacee  of  a  limited 
company,  whoM  mortgage  covera  apeclflc  property,  debenture  holderi, 
secured  by  a  lubiequent  mortgage  conitltutlng  a  floating  lecurtty  on 

inll  the  property  and  undertaking  of  the  company,  are  proper  piirtleti 
and  even  though  their  debenturea  are  not  due,  they  ibould  be  added 
j  under  «kI«  470;  Wollocc  v,  ErerMheil,  1889,  1  Ch,  891;  80  L,  T,  523, 
I  Subieiiuent  Incumbrancara  should  not  be  made  defendanta  by  writ, 
even  In  an  action  to  enforce  an  annuity:  A'elio*  v.  Cochrane  IS 
i'.  R,  76. 

Where  a  person  Is  entitled  to  rights  In  two  different  capacities    If  I'ar.os 
be  be  made  a  party  to  an  action  distinctly  aa  regarda  hia  right  In  JiUlSu'." 
,   one  capacity,  he  may  not  be  bound  as  to  hIa  rights  In  the  other  capa-  ■>>"»1'>  >» 
city;  e.g.,  a  person  made  a  defendant  aa  a  Judgment  creditor,  was  held  Jj,'i't,'° 
not  to  be  hound  In  his  character  of  mortgagee:  Crook$  v.  Watklni.  8  niiy  nci 
lir.  340.  >»'  buMMit 

Where  an  exei  ution  creditor  Is  made  a  i.urty  In  the  Maatern  offlte 
u  a  subsequent  Incumbrancer,  service  of  the  notice  (Form  43)  upon 
hla  solicitor  In  the  action  In  which  the  axecullon  was  recovered  Is 
auOlclont:  see  BuJe  202.  Where  It  Is  brought  to  the  notice  of  the 
Master  that  there  are  parties  having  subnequent  unregistered  claims 
against  the  lands,  they  ehould  be  made  parties  In  his  office:  ranarfioM 
I   8o»»  0/  Commerce  v.  Forbea,  10  P.  R.  442, 

A  mortgagor's  tenant  for  ysar«  Is  entitled  to  redeem,  it  the  mort- 
sagee  refuse  to  concur  In  the  lease:  Tom  v,  Turaer,  39  Ch.  D.  456; 

L.  T,  558:  and  should  be  added  as  a  party:  and  see  APJtrton  v, 
.v'tremioii,  16  Ont.  563;  but  the  tenant  Is  not  a  subsequent  Incum- 
brancer, and  cannot  be  added  In  the  Master's  office  as  such:  Me- 
Uushltn  v.  atewarl,  l  O,  L,  It.  296;  but  see  Kule  490. 

Persons  added  as  parties  under  this  Rule  become  parties  from  the 
date  of  the  notice  (Form  No.  43),  not  merely  from  the  date  of  its 
service:  stcrlln;  v,  Campbell,  1  Chy.  c;     147, 

471.  Any  party  served  with  snch  notice  may  apply  at  '■•"'•• 
any  time  within  10  days  from  the  date  of  the  service, '■""''w.^ii 
to  discharge,  add  to,  vary,  or  set  aside  the  judgment,  or  ""'" 
the  order  making  him  a  party.     C.B-  747. 

Where  a  party  added  by  the  Master,  claims  to  bo  prior  to  the  plnln- 
tlff,  he  should  move  to  discharge  the  Master's  order:  MinottgnU  v. 
Uitdtav  Paper  ittm  Co..  10  P.  R.  247:  20  C.  I..  J.  1.1,'!. 

In  Montgomcru  v.  Shortit.  3  Chy.  Ch.  69,  the  motion  to  discharge  sioUon  lo 
an  order  adding  a  party,  appenrs  to  hnvo  been  entertained  In  CUani-  <ii«ch»rtc-- 
bers;  and  In  UcDonald  v.  Itodger.  9  Or.  76.  the  question  was  raised  "nj'p.'tl'!-. 
on  an  appeal  from  the  .Master's  report ;  and  In  ft  line  v.  Kline.  3  Chy.  in  «■  o., 
<^h.  161,  an  application  was  made  to  the  Master  himselr.  to  discharge''"'""*''" 
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quMi  to  tb*  nuklai  or  tbo  ard<r.  trouod.  ,jli.  i™^  ,„i» 

Wh.r.  ih«  ttny  iidd«d.  dmlFM  to  mov«  to  vu,  „,  .  ,     , 

*^r.,  1,  or.  U7;  y«.*«„  '   0.n.V.e*.*,' Chx   C^.  sls.     '   "" 

Vhm  the  fourtMb  d>y>  It  lull.rMl  to  elan..  b.tor 

•  m.d.  r,.ur„bl.  to  dl.cb.r,e  ,b,  ord.r,  or  iS  var^  „  "  11°'," 
Judmrnt,  tb.  party  .dd«l  muat  Drat  obUlB  Imv.  ^o  1  t!''"  ' 
can  move  to  vary,  or  rat  aalde    Ih.  l.ld™  ».  '■  '"°'"' 

adding   him    ...   part"  "„*' v%^Si'°;",  •""''■''■ '''•  «* 

on  „.ot,on   <n'  Cb«„bor.™b':t'Tb*.r  ',  e'^LaT  ,Z  tT'"' 

,.rt^'°'"*'"""  ""="""'™«"'  •■  not  antlttad  to  ban  the  lndm„, 

account  .0  obuln  .„cb  relief:  ««»cr/ord  v    «l?;,tTr  P  R    " 

rtJJl'^''"'  u^'m"'*"'  M°™  he  proceeds  to  hear  aud 
determine  shall  require  an  appointment  (Fonn  No.  «i 
to  be  served  upon  all  persons  made  parti,..s  Mon  Ih. 
hr»r*      "PPf' ""K '»  have  any  lien,  charKc  »r  mm- 

tiffrn,""'*""  "'"  ''^''l'?  '"«"'"°"'  ""hject  to  the  pl,i„. 
tiff  s  mortgage,  and  shall  in  the  notice  to  the  defendant 

n«t,.~  f?.?'"?'?  ''•'  ^"'^  *°3'  «"""  the  name,  an,l 
»H^  ^  of  the  claims  of  those  so  notified,  and  ..f  those 
added  under  the  provisions  of  Bule  470  as  appearing 
»„^  !  *I1'  "^^^f^  •"■  '"'•"nibrance  npon  the  said 
and  ISM  '"  ""'"^  "■"''  ^  '"  **"*  *'°™  *■'■  ^'8  '*■ 
For  Porm  No.  44:  «.,  H.  4  I,.  Porn,..  No.  i02.r 

.lanmM  ^''h.n'T.'l.'"!!''"™  '■"  Chancery.  It  «aa  held  tbat  aot.M 
re^Sii^h"  ^.    mllb     have  been  taken  ,ro  con/e„o  .„!„«.  d, 

»uh.™,l.i;  ■      """"«"»  <»»"  I'  wa.  cuatomary  to  notify  not  onl, 
otber  J,^"'";,""*:??  'V  -"rtPgor.  whenever  the  plaintiff  proved  a.. 

pro  contcuo:   aee  JToComir*  v.  JlfoOof,««.».  ,„p,»,-  but  K.  Jd»»  '. 
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KMtMtte.  6   a  C.   L.  J.   n.     Bui  .  dxndant  ctnui.   la   th«B.i.iri 
Uuttr'l  oo™,  nly  on  ux  dehnot  whli:h.  I(  auiUliKHl,  would  have  llie 
tlKt  of  drtimlDlac  that  th*  Court  had  mado  a  nuiatorr  ordor  or 
JlKUmnl:  McDoHtall  ».  Lindtat  Pcprr  Unit  Co.   10  F.  H    547     ivil.ii 
I.  Itiwr*.  It.  IM.  ' 

Uadac  tli«  praaent  praetica  Ibtn  la  now  aa  aqulvalrnt  proroadlai 
to  tha  formar  proccadlnca  »n.  toR/iaio:  «e«  «ul«  35.  |21  35<  3.-,»' 
KtU-  35  npraaalr  provldea  that  defendanta  who  do  not  appnr 
■oioapt  whare  otharwtaa  provided  or  olherwlM  ordered,  (hall  not  lie 
entitled  to  notice  ot  any  aubmiiuFnt  procaedinn  In  tha  action  "  Thia 
Uale  conulna  auch  a  provl.lon  for  iioII<e  to  auch  defendanta  fndor 
«al«  200  non-appearlnc  defendanta  may  be  aerved  by  poatli  i  il..v 
document  raoulred  to  bo  aerved  "  In  the  olHra  Khars  the  i.  .  . .  iluaa 
•re  being  conducted,"  unleaa  the  Court  aeea  01  to  ordor  .ptij,  • 


473.  When  a  person  who  hu8  been  duly  y.\  ,'     itn   , 

notice  under  Bule  470  or  with  an  appoiu.    .■,.,   ,m,l.'r 

Kule  472  neglects  to  attend  at  the  time  npi.on  (cJ,  tlio 

Master  shall  treat  such  non-atteudance  a?  u  iliR(j..vai,u 

by  the  person  so  makiuK  the  default;  ami  .iny  c  urn  >if 

I  snch  person  shall  be  thereby  foreclosed,  iinlens  otherwi  <• 

s  ordered  upon  application  duly  made  for  that  iiiri'   -f 

I  C.B.  749. 

Notwlthitandlng  that  a  lUbaequeol  Incumbrancer  has  been  tore 
tloaed  under  tbia  Kvle,  h«  may  In  some  rasea  obtain  leave  to  prove  hia 
lalm.  AppUcatlona  for  leave  to  be  let  In  after  the  lime  has  expired 
must  be  obtained  from  the  Master,  If  no  report  has  been  made,  and 
•here  the  report  baa  laaued,  then  upon  motion  in  Chamberi.  Aftar 
a  Maater  haa  made  his*  general  report,  he  la  then  /uncfue  o^io, 
and  there  would  therefore  be  no  jurisdiction  In  the  Maater  In  Ordin- 
ary to  entertain  auch  an  application  under  Hute  433;  but  a  Local 
Master  having  a  general  Jurisdiction  In  Chambers  under  Rule  20» 
would  appear  to  be  entitled  to  entertain  such  an  application.  In 
BpcHer  V.  Webb,  7  P.  R.  445.  relief  was  given  on  the  terms  of  poat- 
polling  tbe  applicant  to  a  subsequent  incumbrancer,  who  bad  duly 
proved  his  claim:  and  see  Cofcll  v.  Slmona.  8  Beav.  243;  Hull  v, 
folconcr,  11  Jur.  N.  S.  l.-)I;  CoMeron  v.  Wol/e  /aland  Ry.  Co.,  6 
P.  R.  91;  but  In  Kou  v.  Sfcunijon,  7  P.  R.  126;  KlerHng  v.  Campbell, 
1  Chy,  Ch.  147.  relief  was  granted,  without  postponing  the  applicant. 

Where  an  Incumbrancer  had  proved  his  claim  on  one  mortgage, 
he  waa  afterwarda  let  In  after  report,  on  payment  of  costs,  to  prove 
a  claim  on  another  mortgage  with  a  view  to  consolidating  them; 
ffos,»  v.  .'?(etcH»on,  supra. 

Where  a  person  added  as  a  subeequent  incumbrancer,  appenra  and  ianvm. 
dlaclalma.  he  ia  not  entitled  to  costs:  «o(l  v.  Port,  6  Gr.  .i53;  Lcioln  Xtalmln. 
1.  Jotiea.  61  U  T.  59.  com. 
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'In  The  Queen  Citji  Refininff  Co..  before  the  Maater  In  Ordinary, 
>th  May,  1885.  the  learned  maater  waa  of  opinion  that  he  waa  not 
hnctut  until  his  report  was  filed. 
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BULBS  OP  COUBT. 

474.  When  all  parties  have  been  duly  served,  the  Ma 
ter  shall  take  an  account  of  what  is  duo  ILe  nllT^ 
and  to  the  other  incumbrancers  (if  anv)     or  n 
money  and  interest,  and  tax  thei/oost^;  and  L.TS 
pnorities,  and  appoint  a  time  and  place,  or  timeVa! 

Court.'    C.B.''?5o"'"'  '"""''"^  '"  ''''  P™"*'™  "^  "' 

Proof  of  lonlM.— It  !■  the  duty  o(  the  Maater    !..»„ 

^u..:?"o"j.rr.i^ci?th-.rrr,S~ 

„f  .T**,*""  ■'•••"«--^l"e  production  of  the  mortgage  and  affiiiv 

•      ^   ,V     '■"i"""'™?™'  Paving  hi,  claim  la  prj„,.  /a*    „«clen,  pv 

of  the  claim,  and  under  Rul,  473  the  «IIldttvlt  of  an  a».l™«T.  il 

Gr  430;  foHoo*  V.  Pert,.  5  Gr.  691;  Hancoik  v.  Jfo„J,™  "j- 
483;  Warren  v.  Ta»lor.  9  Gr.  .W;  he  need  not  go  !„,„  e°"  Z 
prove  hat  the  .mount  I.  unpaid:  Ifir*,.  v.  «o„.  u  P  R,  133  ,  ,„ 
the  b  11  waa  pro  ron/r„o.  the  mortgagee  waa  bound  to  stale  tbeml" 
actually  advanced;  S<eriin»  v.  Riley,  9  Gr.  343:  and  n  everj™  • 
he"°Z:  °'  ""  ""  "'"'"■  "  "■•  "■'"«''*-  ^^  "»'  been  ir, 
ofBre,  the  real  purpose  for  which  It  was  executed:  lb.-  Peni,  v  Hi. 
wood.  1  Gr.  647;   Bro«:nIcc  v.  Cunnl„i„a„     13  Or    586    ^0:^™ 

?"'■''"••;  .">  O;-  3»1'-  *-■'"'>"■<••  V.  r»„»,p,on,  6  Ont.  710:  19  r  L.- 

thLvT^l  T.  '"f  '"'°"°'  '"■'™  '"^  ="=°"°'  apparently  mm,i 

the  evidence  muat  be  clear:  f  ™,cr  v.  Lorle.  10  Or,  207.  It  the  oppos., 
party  dealrea  to  croas-examlne  the  plaintiff  on  bis  affldavll  he  mi 

It  w™m  r.  ^"'"  ^'"^  """"^  ">«  '■''"'""'  "  MnJln8,..J 
;  r^  ,  .  I"'**^'""''  '""'°"'  ""'  obtaining  the  Master's  dlreftlon 
to  do  so,  to  take  out  an  appointment  before  a  special  examiner  to  tan. 
such  cross-examination :  PlenderMlh  v.  Parson.,  10  o.  I..  R.  m. 

thJ'n'"'.  'wf  "'""  ■*  '"'°"""  "■■  '"  "■«  n"""  of  the  .VaonnUD, .! 
nH  r.  K  u  ""'•'»'«  <"  •"»  "mount  appearing  due  by  his  booki 
and  that  he  has  not  been  In  possession.  Is  suffl.lent  primi  /»,ir  evi- 
dence of  bis  claim:  Holmcsfoi  v.  FandtT6or70r(,  19  C.  1..  J,  97;  tti- 
was  a  decision  of  the  Chancellor  and  Proudfoot,  J.,  on  the  ma>r 
being  BUbmittod  to  them. 

Where  a  mortgagor  had  received  only  a  part  of  the  mortuii:- 
money,  but  gnvo  a  receipt  for  the  full  amount,  and  the  raortm. 
tnereupon,  and  before  any  payment  had  fallen  due  under  the  morlirap 
assigned  It  to  a  third  person  who  look  It  hoi,i  jl.lc  without  notif 
that  the  full  amount  had  not  beeh  advanced,  It  was  lii-lil  tlisl  tb' 
mortgagor  could  not.  as  against  the  assignee,  dispute  that  the  nior 
gage  was  security  for  the  amount  It  purported  to  sernre.  .mil  lor 
Which  he  had  gfven  the  receipt:  Bicl-crton  y.  Walk-rr.  31  Ch.  n.  I'l: 
6S  L.  T.  731.     But  the  usual  rule  Is  that  an  assfgnee  of  :i  mortpi;' 
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UkM  11  sabject  lo  tha  actual  atato  ot  account  between  the  mortgagee  B»l.  47* 
tnd  mortgagor,  and  cannot,  even  when  the  mortgage  contalna  a  (ormal 
receipt  for  the  whole  amount  purported  to  be  aecured  thereby  recover 
more  than  has  been  actually  advanced :  Xanley  v  [.onilon  roan  Co 
23  Ont.  App.  139 ;  26  S.  c.  R.  4«.  But  a  receipt  tor  the  mortgnge 
money  doea  not  estop  the  mortgagor  aa  against  an  assignee  who  has 
notice  that  the  mortgagee  Is  the  solicitor  oJ  the  mortgagor,  anil  takes 
his  asBignmant  without  Inquiry  as  to  the  state  ot  accounts  between 
them:  PotoeU  v.  Browne,  97  I*  T.  854. 

An  assignee,  moreover.  Is  not  entitled  to  enforce  a  covenant  which  HiKhiof 
his  assizor  could  not  have  enforced,  thus,  where  a  trustee  by  mistake  ""'Knee  nut 
eiecoted  a  mortgaue  contolnlng  a  covenant  for  payment  personally  "".'"t """ 
of  the  mortgage  debt,  there  being  no  consideration  therefor.  It  was  •"iKO"' 
held  that  the  asilgnee.  though  a  purchaser  tor  value  without  notice 
could  not  enforce  It:  PatCer«on  v.  UrLfan,  21  Ont,  221. 

i      Collateral  advantages  stipulated  tor  by  a  mortgagee  over  and  above  Coii.i.r.i 
i  his  principal  and  Interest,  eg.,  a  bonus,  cannot  be  recovered:  ,famet  »''«•"'■«'• 
>  V.  Scrr,  40  Ch.  D,  449;  60  L.  T.  212;  Brodle,/  v.  Carrtlt.  1903,  A,  C.  25,3 :  foW""" 
I S8  L.  T.  633;  overruling  Santley  v.  Wilde.  1899.  2  Ch.  474  ;  80  L  T  164  •  morin.i.e 
I  SI  L.  T,  393;  see  Hice  v.  Noaket,  1900,  1  ph.  213;  2  Ch.  446;  1902,  A.  C, 
;  :M;  81  U  T,  482;  86  L.  T.  62;  nor  costs  not  connected  with  the  loan 
;  transaction:  Field  v.  Hopkins.  62  L.  T.  102;  but  In  Potter  v.  Eduanls. 
,  26  L,  J.  Ch.  468,  (where  the  security  was  unsatisfactory,  and  the  mort. 
sage  was  for  £1,000,  ot  which  only  £700  was  actually  advanced) ;  the 
;  luortgagee  was  held  entitled  to  hold  the  security  tor  £1,000,  It  being 
I  proved  that  the  £300  was  agreed  to  be  paid  tor  the  risk  and  hazard,  and 
I  ihls  case  was  approved  by  Lord  Parker  In  the  Kreglingcr  Case,  intra; 
Buch  stipulations  are  regarded  as  a  clog  on  redemption:   see  Morgai, 
V.  Jngrles,  1910.  1  Ch.  620:  Brftij*  s.  A.  Co.  v.  DeBeers,  1910   1  Ch 
iH:  2  Ch.  502;   102  L.  T.  96;   103  I..  T.  4.    This  case  was  ultimately 
reversed  In  the  House  of  Lords.  1912,  A.  C.  52:   105  L.  T.  683,  on  the 
sroond  that  the  agreement  In  question  was  a  separate  transaetion.  and 
I  the  mortgage  was  In  fact  subject  to  It.    A  mortgage  of  a  lease  which  Is 
framed  so  as  to  purport  to  make  It  redeemable  only  when  the  lease 
is  about  to  expire,  may.  In  certain  circumstances  be  regarded  aa  Im- 
I  posing  a  clog  on   redemption,  which  would  make  the  proviso  void: 
Pairctough  v.  Sican  Brewery  Co..  1912.  A.  C.  565;   106  L.  T.  931. 

Where  a  mortgagee  stliralates  for  a  life  Insurance  as  collateral 
security  tor  the  loan,  and  for  the  premiums  being  paid  by,  or  ehargeii 
against,  the  mortgagor,  the  represenUtlves  ot  the  mortgagor  are  en- 
titled to  have  the  Insurance  applied  to  the  payment  of  the  debt  anil 
"re  entitled  to  any  surplus,  notwithstanding  any  stipulation  In  the 
mortgage  to  the  contrary:  Soil  v.  Korthamtton,  1892,  A.  C.  1;  76 
'»  T.  765.  A  stipulation  that  the  mortgager  should  buy  goods  from 
the  mortgagee  exclusively  was  upheld:  Biggs  v.  Hoddinoll,  1898.  2 
Ch.  307;  79  L.  T.  201;  but  such  a  stipulation  is  only  enforceable  clurins 
the  currency  of  the  mortgage:  see  /(ice  v.  .VooJtcs.  supra;  but  a 
stipulation  that  the  mortgagor  would  sell  his  goods  to  the  mortgagees 
esclusively  at  the  market  price  for  a  period  of  nve  years,  was  held  to 
be  enforceable  after  redemption,  as  being  a  collateral  agreement  In- 
di-pcndcnt  of  the  mortgage:  Kreglinger  v.  yew  PalGgonia  Meat  <f  C.  S. 
f».,  1914.  A.  C.  35;  109  L.  T.  802;  and  It  was  laid  down  in  that  case  that 
collateral  agreements  between  mortgagor  and  mortgagee  may  be  valid 
provided  (1)  that  they  are  not  unfair  or  unreasonnbie,  or  <2)   in  the 
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n«ture  of  «  penalty  clogsiiig  rertemptlon,  or  f.li  innnn.i., 
r«.««.ant  to.  ,h.  ,.„„.rac.ua.  and  ^ultaile  right  to  redt^°'  "* "' 

An  option  to  the  mortgagee  to  purchase  the  mor-e,,..,!  , 
glvea  at  the  time  the  mortgage  »a»  made,  «aa  h    d  , '  t,  T"' 
the  e„ult,-  of  redemption  whlrh  could  not  be  enter    d    °«--U  r'."' 
Co.  V.  Samuel,  m2.  2  Ch.  479^  87  L.  T.  44;  88  L  T    me  '"' 

But  a  lubaequenl  agreemmt  giving  the  mortgagee  a  col....   ,  . 

ltT%.  TeY:  ^7  Tt:  .T  '•  "''''■  '""■ ' '' '' '  -™ "  "'«r 

morri't'o-L-tlrT^rrn'iS'h?  Z^^L^^^  ^'Z  Z^'^" 

embezzled   from  them   hy   the  mortgagor'after  he  hT  ;,:,";"? 
equity  of  redemption,  as  against  the  aaslgnee-  Ba.lc/v    wl, 
«?.  Industrial  Sonely.  5.1  U  T.  SOS.  '  «"ntel<... 

A  mortgagee  In  poseenaion  by  an  agent  mav  h»  ,.,m„.ii  j  .    ^ 
.  demned  account  of  the  receipt",  hy  the  "ag^ f  an'      c"      te^lf  ^ 

tJZ'c^TAT.T^.T.^'  -■"  '=  '-»^'-'-  -«"  -°- 

all  Prants  made  by  him:  thus,  where  a  derivative  mortg^gof  bv    „ 
«u  ^or   r"  !?  •*  ••',''>"'■•'«««.  Obtained  an  assXn/oM  . 
^M  L     '^'^'^"'P"™'  "•■"•H  he  subsequently  resold  at  a  prollt  b.  , t 

uni.  oS.    13  Out.  App,  '1S7;    H  S.  C    R    '''> 

a  ZlTi^  "»»«gagee  had  sold  under  his  power  of  sale,  but,  owing ;. 
a  defect  In  the  advertisement,  had  been  compelled  to  alio.-  the  L 
baser  compensation.  It  was  held  that  he  was  cb.rg.aba,  a Jk 

ZoMlm  v.  Luce,  41  Ch.  D.  673,  In  appeal,  43  Ch,  D.  WI. 

Where  the  mortgage  provided  that  the  total  amount  to  be  reio„r.; 
Pavmentrj^T^'L'  .""""  '""=  Presents"  should  not  exceed  im 
Dosslslon  1  kM""  """-'^^S"  ""•  ■■'>"'■  and  Insurance,  whU,  I. 
of  thTll'J^^  ^'.'f  ■*  recoverable,  though  the  agsrcgate  am..»- 

a  nen.l  ;','  .  T^"  '"  Incumbrancer  proved  a  claim  on  a  bond  I. 
held  ,h  ,r  °',^'-»"»'  Mndltloned  for  the  payment  of  £500,  It... 
held  that  he  could  not  as  against  a  subsequent  Incun.brancer.  recovf; 
any  large  sum  against  the  land  than  the  amount  of  the  penalty,  and 

ripal  and  Interest  recoverable  thereunder  to  the  amount  of  the  ppmIi. 
tfoKon  v.  Harri,,  1892.  A.  C.  547;   67  L,  T.  722. 

The  plaintiff,  or  defendant,  may  rely.  In  the  Master's  olllce.  on  a 
sated  account  set  up  In  the  pleadings,  although  no  evidence  wu 
given  of  It  at  the  trial:  EdMxiroh  Lite  Asiuran,,  Co.  v.  AUn.  S  Cr 
238:  and  see  Inglis  v.  mirhrUt,  10  Or.  301;  ,YiK  v.  .Y,i(  1.1  Cr.  11«. 
Hojgatc  V.  Shiitl,  28  Ch    D.  111. 

The  Master.  In  taking  the  account  under  the  usMl  Juilpnent  In  a 
mortgage  action  for  sale  or  foreclosure,  cannot  go  Into  any  questun 
affecting  the  validity  of  the  plalntirs  security:  McDoman  \.  Inlm 
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nwfr  MillM  Co.,  10  Pr.  H.  247;  20  C.  L.  J.  133,  253;  Wife,  r.  Letfiwnl,  ■*  ««. 
10  P.  K.  182;  BickloTi  v.  Orond  JuncHon  H».  Co.,  1  3  C  B  696  md 
He  Re  J/»ni4.',  10  P.  H.  S8;  20  C.  L.  J,  112:  but  a  subuquent  In'cum- 
bmncer  l>  not  bound  by  an  agreement  made  alter  the  date  ot  surb 
Iniumbrancera  charge,  b«ween  the  plalntlH  and  the  mortgapir.  as 
10  the  amount  due  to  plaintiff,  and  may  dispute  it  without  moving 
Igalnet  the  Judgment:  ftvtherford  v.  Ruthiirford,  17  p.  R.  228. 

As  to  the  proper  method  o(  taking  f-e  aotnint,  where  the  mortgagor  T.kmit 
liu  sold  the  equity  of  redemption  In  part  o(  lh»  mortgaged  lands  and  •"<""" 
[has  agreed  to  Indemnify  the  grantee  against  the  mortgage:  see' Per- „«»,  of 
I  kifti  V.  Vanierlip,  11  Or.  488.  rrdempiion 

divided. 
Costs. — As  to  costs  taxable  to  a  mortgagee   on   a   reference:    see 
PhnderMth  v.  Parsons,  In  O,  L.  R.  397. 

ConaoUdsties  H  lfoTtg««o«.-  Subject,  infer  alia,  to  the  excep-  CamoUds. 
tlons  hereafter  mentioned,  a  mortgagee  has  a  right.  In  actions  for  """ »' 
redemption,  or  foreclosure,  to  consolidate  all  mortgages  held  by  him,  '"°"«*«" 
and  made  by  the  same  mortgagor,  so  as  to  prevent  the  mortgagor,  or 
subsequent  Incumbrancers,  from  redeeming  one  or  more  without  re- 
deeming all:  Watts  v.  Sumrs,  1  D.  M.  &  G.  240;  Selby  v.  Pomtrit,  1 
J.  t  H.  336;  3  De  G.  P.  *  J.  596:  Jvhntton  v.  JJrtd.  29  Gr.  296;  even 
though  they  were  originally  made  by  the  same  mortgagor  In  favour 
of  different  mortgagees:  Pledge  v.  Carr.  1895,  1  Oh.  61;  S,  0.,  Sub  no* 
riedte  V.  While.  1896.  A.  C.  187;  74  L.  T.  323.  and  though  the  securities 
are  of  different  natures,  or  the  mortgagee  Is  a  legal  mortgagee  In  one 
security,  and  a  derivative  mortgagee  in  another:  Slluerfflom  v.  Oltlze- 
hrook,  30  Ont.  408;  but  where  the  mortgages  were  made  by  different 
mortgagors,  the  subsequent  acquisition  of  the  equity  of  redemption 
by  one  person,  does  not  entitle  the  mortgagee  to  consolidate  the 
mortgages:  Sharp  \.  ieicfcords,  1909,  1  Ch.  109;  99  L.  T.  916. 

A  subsequent  incumbrancer  added  In   the  Master's  offlco  has   the 

1  same  right:  Merritt  v.  Stephenson.  7  Or.  22:  Koss  v.  Stevemon,  7  P.  R. 

126.    But  the  right  to  consolidate  cannot  he  enforced  against  a  sub- 

^  sequent  registered  purchaser,  or  Incumbrancer,  without  actual  notice: 

;  Brotcer  v.  Canada  Permanent  Building  Socictt.  24  Gr,  509;  Johnston 

•  t.  Ertd.  29  Gr.  296;   SmilJi  v.   Smith.  18  Ont.  205;   ^filler  v.  Brown. 

3  Ont  210,     Nor  can  it  be  enfoi'ced.  where,  prior  to  the  creation  of 

the  second  mortgage,  the  mortgagor  had  assigned,  or  mortgaged,  his 

fquity  of  redemption  in  the  first  mortgage,  as  against  such  assignee, 

or  mortgagee:   Jenninps  v.  Jordan,   6  App.   Cas.   698;    45  L.  T.  593: 

Hartcr  v.  Coleman,  19  Ch.  D.  630;  46  L.  T.  154 ;  and  see  Baker  v.  Oray. 

1  Ch.  D.  491;  nor  where,  though  the  second  mortgage  was  created 
before  the  assignment  ot  the  equity  of  redemption.  It  does  not  become 
united  in  the  same  hand  with  the  first  until  after  the  assignment  of 
the  equity  ot  redemption  In  the  first  mortgage:  IfiiKcr  v.  Corr,  1894. 

2  Ch.  321:  71  L.  T.  526;  nor  where  one  ot  the  mortgaged  estates  has 
ceased  to  exist,  e.g..  where  It  was  a  leasehold,  or  life  estate:  Be  Hag- 
sett,  ex  parte  Williams.  44  L.  T.  4;  50  L.  J.  Chy.  187;  nor  can  a  mort- 
gage of  realty  be  consolidated  with  a  mortgage  of  chattels,  so  as  to 
throw  the  debt  secured  by  the  realty  on  the  chattels:  Chesmorth  v. 
fftmf,  6  C,  P.  D.  266;  42  L.  T.  774;  49  L.  J  C.  P.  607;  nor  can  it  be 
allowed  In  favour  ot  the  plaintiff  in  an  action  for  foreclosure,  where 
one  of  the  mortgages  Is  not  In  default:  Cummins  v.  Fleu.her.  42  L,  T. 
!59;  49  L.  J.  Chy,  117,  563;   The  Scotttth-AmericaH  I    '-    v.  Tennant, 
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BULIB  OF  COUBT. 
I»  Ont.  268     Nor  lan  a  morlgaKc  held  b»  «  «„i. 
«»».  7»  I..  T.  244.     The  righ.  to'c-oZlldl    e.  ™ 'k';"™    ""■•" 

...  enu..,  o,^:den,pHrrr™  0    r  V  Jovr/'r?,^''  ':'- 

Consolidation  is  only  allowed  a^  n  ■■nn,it*i,^„     * 
of  the  equity  or  redemption   «,uliab.e"er  ™  "^^^^ 
-he  *ho  seek,  equity  muet  do  «,„",•  bu    It  ca.,n„f  ,"   °''*  "^ 
a  condition  of  granting  him  r.iie?  In  ro,p"  t"r  „T°  ,  "',?'™'' " 
part:  ,.-e  Inion  A,,,^.  Co..  23  Ont.  W   per  pJ^^'Cf,   """"  °"  ■' 

As  to  whethor  a  mortgagee  la  entitled  to  consolldii.  „,„„ 
against  a  surety:  see  yichola,  v.  Bidfcy,  1804,  1  cT'  ,K    "'""^^'^  " 

Where  the  right  to  consolidate  mortemro.  ™  m^ 
has  once  arisen.  It  cannot  be  d"  eat^  Ta^,  Zf  '"'"'" 

tbe  equity  of  redeniptlon  In  ib.T^rem  tZZ^lTV'"'''"  ' 

nom..  Plerf^f  v.  White.  1896,  A,  C.  187:   74  U  T,  22:i      '  ' 

Of  trrortLle'e'tbl-f™"""!"  h'"  "'  ""^  ""■""'  °'  -''™P"»"  '"'-« 

=^:;^Ci:xrzrt^':e:;:i=£i  ; 

ir  _his  assignor  was  precluded  from  so  doing:  Bird  v.  Wen,.  33  Cb.  D 

See  further  as  to  the  .  onsolidatlon  of  mortgages,  ini  I,.  T.  :o« 

,uf^m'^r'!„7''''"''",°^  "  '*'">«^1"™'  10  a  prior  incumbran.,.  .„  a.  :. 
Hs^lder™  Ts         ^''r^'""''''  '"'■"■""^ance,  can  no  longer  ted... 

nsta^rrfn  1m  V'  *■;",' °'  '■■"■'""^  ''  abo'l^hed,  but  there  arc  sdli  so:i, 
tne.cto  as  a  condition  of  redemption. 

.lehrdurrr'n™*?/""""'  '""  '^  '■"  »<"•'«'««  "='"  •■'  -■"!=  ™"'™'' 

^1  ^frllr  .  '■'''"■'^™""1«».  In  oase  of  hi,  death:  and  1,.  n,.v  t  < 
all  prior  charges  or  incumbrances  paid  off  by  him:  Trmt  .f  l.m  f" 

/r„«  ,f  t„„„  ,;„,.  9  Ont.  ITO;  20  C,  L,  .1  407:  and  he  is  ea.lU.J  t. 
?ul  .,,1°  T  "^  »'"»«1"""  lucwnbrancers,  or  the  a.orlB>,cr,  A, 
tull  amount  due  thereon,  no  matter  how  ad.antasMus  the  lernis  o. 
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fiUvb  be  may  Iwve  ai-qulred  them:   Wodlinj  v.  Jfci-elior.  T  (Ir    5SG    1.1.  it< 
&lob«on  V.  Land,  S  Ha.  1216. 

I     T6e  mortgagee  l>  aleo  entitled  to  tack  to  1,1a  mortgage  debt,  any  T.okln, 

Il»«t9  ocraeloncd  by  part  of  the  mortgaged  ealute  being  expropriated  '"•'" 
jtonilBr  any  statute:  Hvci  \.  The  MrtTopiiHIan  Board  o/  V/orka  14  Ch 
p.  372:  42  U  T.  !R.^,;  49  1..  .1,  Ch.  621):  and  alio  any  coats  In.urr.'d  In 
jprotfi-llng,  or  endeavouring  to  realize,  hii  aeenrlty:  Wilkr,  v.  .■.'ounioii. 
|;  Ch.  D.  188:  and  see  Kule  410,  note  pp.  931  el  scq.;  and  the  losts  ot  an 
Sabortlve  sale:  Farrvr  v.  Lmcy.  31  Ch.  D.  42;  50  L.  T.  121:  but  not  the 
Irosts  01  unsurceaarul  pro<:eedlngB  undertaken  without  the  .oncurrenie 
|or  lh(.  mortgagor:  Wells  v.  The  Trust  d  Loan  Vn..  supra,  p,  1(1.^,0:  nor 
jiosta  or  proceedlnga  for  sale  whi<-h  he  ban  taken,  but  abiindancd 
tj/irfrilfton  V.  ivo/t.  :!  O.  I..  R.  26. 

Mer««p:— Where  an  Intumbrancer  obtains  a  release  of  the  equity  if,.,-s,r  > 
of  redemption,  a  question  whether  his  Incumbrance  Is  miTged  arises  viM\m  or 
Tils  Is  a  question   ol    lnt..ntlon.   and    where   It   la  obvloualy  not   for  '°"""''" 
his  benefit.    Ihe   Court    will    not   presume   any   such    Intention:    Hart 
t.  MeQueatrn.  22  Gr.  i:i;!:  Snrth  ol  Kvotlatid  llortgaar  Company  v   Ger- 
man, 31  C.  P.  349;   Bll.o(  V.  Jaynr.  11  Gr.  412;  Weopcr  v.  \andu,rn 
;:  Or.  477:  Jfacdonalfi  v.  Bultivant,  10  Ont.  App.  582:  and  see  Adamt 
t.  AnofU.  5  Ch.  634:    Brtl  v.  .^iinff.rlond  Bmliing  Society.   24  Ch.    D. 
«1»:  49  L.  T.  Sa.'i:  lie  Pride,  .leliaekclt  v.  Colncll,  1891.  ?.  Ch.  135;  64 
I..  T.  768;    Thome  v.   Conn.   m95.  A.  C.  It;    LiQuidalion  Estates  Co 
<■  Willaul/Kby.  1896.  1  Ch.  726;   74  U  T.  228;   1898.  A.  C.  321;  78  L.  T 
.129:  Whiteley  t.  Dclaney.  1914,  A,    '.  132;  110  L.  T.  434. 

Where  a  third  person  advanced  money  to  pay  off  an  equitable  morf 

sagf.  on  the  understanding  that  he  was  to  get  a  legal  mortgage  from 

the  mortgagor  to  secure  the  advance,  which,  after  payment,  the  mort- 

(  sagor  refused  to  execute,  it  was  held  that  the  lender  was  entitled  to 

■  he  subrogated  to  the  rights  of  the  mortgagee  who  ,iad  been  paid  oft 

Buttery.  Riee.  1910,  2  Ch.  277:  103  I..  T.  94:  Whiteley  v.  Dclaney.  supra. 

ImproTement..— Where  a  sale  ot  the  mortgaged  property  under  loiprc. 

;  necutlon  Is  set  aside  the  vendee  Is  entitled   Ic  Improvements:    .Sftoio  ?;'""' 
.  I'imj,  19  Gr.  496 ;  and  also  when  a  sale  Is  made  by  the  mortgagee  iSlow.d 
ho  claims  to  be  the  absolute  owner,  as  purchaser  at  a  sale  under  """"s'l"'-  i" 
the  power  which  proves  Invalid:  ilcLaren  v.  Fraser,  17  Or   567;   Coi- ''°"""""" 

.  roll  v.  Hobertson,  15  Gr,  173.  The  expense  ot  erecting  a  carding  mill 
•as  disallowed:  Kerby  v.  Kerby.  :,  Gr.  5^^.  Expenses  ot  planting. 
:ind  tending  fruit,  and  ornamental  trees,  suitable  for  carrying  out 
improvements  commenced  by  the  mortgagor  were  allowed,  but  not 
their  value  at  the  time  of  redemption:  Paul  v.  Johnson.  12  Gr.  474. 
Where  the  mortgage*  Is  charged  with  rents  s-lslng  from  improve. 
ments  made  by  him.  he  should  be  allowed  the  expenLes  of  such  im- 
provements to  a  correspondlnp  amount:  Constable  v.  Quest,  6  Gr.  510: 
and  see  further  as  to  allowances  to  mortgagees  In  possession,  notes 
In  liule  410,  sujtra.  pp.  949  et  acq. 

laterMt. — Interest   on   moneys  secured   hy   mortgages   made   atter  interest. 
Iht  July.  1880.  is  subject  to  the  pjoviaicns  ol  R.  S.  C.  c.  120,  ss.  6-11.      arre.nt  of. 

how  f.r  re- 
Interest  begins  to  run  only  from  the  time  the  money  is  actually  cover»t''e 
advanced:  Edmond!  v.  Hnmifron  P.  A  L.  Soc.   19  Ont.  677;    18  Ont  m'ni^„i 
*PP.  347.  l.ttd 
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BULI8  OF  OOCBT. 


'  'orwlomr, 


..innot    rcfover  arrear.  of   lntere.t  f„r  nor.   fh.„     , 

to  th,.  .■omm..i,c™ent  of  the  Ktlon-  m,T*„\,  ",  , '''  '""  »' 

"uteoquem  mortgagee  for  r,den.pUon;  ^^t^'lT yn7.'"'"°"" ' 
API).  586.  overruling  on  tlut  point  U.-,anrlVcl'' p'  "L  "'  "  *' 
.tee  ai«  Col,u»„«„  ,,  JlurraJ,  26  (lilt   App.  2oT'  ''  "  ""'  " 

Where  the  action  Is  either  for  foreclowre  or  r»H  ™  ., 
between  the  mortgagee  and  the  mortgager  o7  th.  r,n  '  "'  "'  '^ 
1e,,..ed  mortgagor,  who  haa  -^oy^m^Z  Z  m^^Z"" 
sequent  Incumbrancer  Intarvenp.  ih.  ~  .  ""'"'"'■  ""d  no  ni 
interea.  recoverablHn  th"  co  "::«  ^^^^^^^  "'^  «  '"  "< 
Ho„-cr,.„  V.  Br.,Hrn.  22  Or.  96;  *oodiSX.  l,ttS\  Z  ,'; 
see  however  ifcifioW,,  v.  (;iM„n,,  ,„p™..  but  «^ere  .ht  ,  "' 
enant.  even  In  .ud.  a  caae.  no  mire  than  alx  ye^s' 'rl?  "'T 
recovered:   rovJor  v.  Hargrave,  19  Gr   "71    Mrt  ^".  „" '' 

21  Gr.  5.0;  Bo^ren  v.  Bnt^si™  22  Gr  96  Wc^'rr  • '  vj' t*""" 
ir.  at  p.  481;  Borne,  v.  aienton.  1898.  2  Q  b  2^3  ,89»  ,  o  7.. ' 
SO  L.  T.  606  (under  the  Engllah  Act  the  lan.u«.'.  l  It  *  '  *'' 
lug.  lUe  m.  matute  of  uj^tn.  ?r. To    /  n,    sT'^lt 

arrear;^h:Lr:^h^:;  l^Z^  iLf^rrSSJ^I^r 
personal  estate:  J/cfter,/,  v.  i,r„«;„.  45  Ch.  I).  2^7    6^T  t    gs"*!,' 
It  Is  Included  in  the  same  mortgage  witi  realtv    .a  .     '    , 
.security     r„„r„r  v,  W„,.„„,   ISsf  Tch    ,77     -"'l      c      ■       >^  T 

::  hS'i,re  r^--^"'  "■■■'•^-'-  "-•^'  .n.er"c,T  ™  ;t 

of  the  proceeds,  the  arrears  of  Interest  tliough  they  c^u.ed  si,  rear, 
*•""«»"»  V.   Hough,  u  R.  1   Eq    418-    Ford  v    Alln    i"  r-r  -Z" 

«^ifot.M^,..  ^„r,MeM  V.  H:„..ii,'rc;  D'72,  ■■.„":.  t« 

See  also  iDiwIf  v.  CoppiK,  supra. 

It  .i°.lT',lf  °°H  '"■""°^'"">'  »'"">•''«  on  the  costs  of  the  action.  W. 
add^  to  ,hl    T",  ,Z. ''""'  '"""''  ""^  '*'"■  "l"-«'»"'  """""1  '«  " 

V  itX.'o  ct'a'lin."""^'"'-  '"■"  "■"  -""^  °'  "-"»-  '""" 

Bt.heX.riH^r^r*"'  '°  P»"»«'»l°°  »»  ">arged   with  ientsanipr. 

Tot,   °Jo  u^eoT'"' '"'"""  '"'  '"  ""'^"'•■'*'' """  '''""™" 

,.mT,  "^  '-"•■"'-Since  the  repeal  of  the   «i„rv  law.,    ,i:,  Co.rt 
»lll  not  refuse  to  enforce  any  contract,  which  parti..-     comp^tei,:  •• 

stood:  Teeter  v.  St.  .?„),„.  jo  Cr.  s.i:  R.  s.  c.  c.  120  s.  1'. 

i  ,^T«^*'l'  l^  ""'^'"■'  '°  ""■  """"Ions  of  The  onlnrlo  .lfo».-v  Lnim 
■    I   IH.  h^o.  c.   17.7).  which  entitles  the  Court   to  refuse  to  tnlor'. 
hamh  and  unconscionable  -  transactions:  see  h    4. 

lo  h^T  "  "'°'''«''^'>  "tiPOlated  that  up  to  a  certain  dav  the  Inwnc 

ben  paid  twelve  per  cent..  It  was  held  that  the  mortgage  «va.  e. 
titled  to  recover  the  twelve  per  cent,  on  default:    WM,;,i,n  v,  J/ff»l: 


tt«t«   of 
interest    I 


Htipulfttion 
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f«nlt  intr  bp 
•n  forced. 


■  'Mra  prior 
/  UmilaiifHu 
'  anion  ti , 
'"»<.  :i  Dm 
»■■  21  Onr  ;i 

ption.  and  l; 
mtatlTe  of , 
and  no  sn^ 
lark  all  lb, 
.  13  Cr.  I~ 

11  Ont.li;, 
I'e  ia  no  cor. 
rears  can  V 
'  >■.  Hikm 
^onduten, ':; 
1  Q.  B.  il: 
r^nt.  no:  bv- 
-i,  confiBed 
e  V,  Coppii 
f  8ii  years 

IJropeny  . 

189;  mae 
0  form  » 
'  See  lib 
'*^  It  appl; 
■ 'ruing  due 

i-^tatufe  01 
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rr.  565;  l' 
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14  Or.  211;  but  u  to  mortfagea  mada  Biibaaquent  to  20th  Aorll    190T 
lee  Tht  Mortgage  Act  (R.  8.  O.  c.  H2),  a.  is.  v     .  . 

Where  a  mortgage  is  made  payable  without  Interest,  or  no  Intereat 
II  reeerved,  Interest  may  nevertheleu  be  recovered  at  tha  legal  rate 
from  the  time  o(  dstault :  JfcOonell  v.  Wat.  u  Or.  in.  Keit  ».  WUion 
9  P.  R.  1«6;  18  C.  K  J.  58.  Compound  intereat  may  now.  subject  to  the 
provlalona  of  R.  8.  C  c-.  120.  aa.  6-8,  and  The  Ontario  .l/onrj,  Lntder,  An 
(R.  8.  O.  r.  175),  be  atlpulated  for.  and  recovered:  oiar*»on  y 
nmerton.    14   Cb.    D.   348:    43    I,.    T.   JB:    Hendmon   v.   Dirk>o,    1 

!Gr.  379;  or  an  Increaaed  rata  In  caae  of  default:  Doiemy  v  Pa,- 
nell,  2  Ont.  82;  18  C.  L.  J,  241;  but  a  mortgagea  la  prlmi  tacie  only 
entitled  to  simple  interest,  and  where  aa  ■.eount  charging  compound 
Intereat  wa»  assented  to  by  tha  nwrtgagor  in  Ignorance  of  hia  rilhtiL 
.  it  was  re-opened:  Dantfll  v  »inclmr.  U  R.  B,  H.  U  111  44  L.  T  257 
.  and  a  bargain  for  an  exorbitant  rate  of  intereat  will  not  be  enforced 
I  If  it  ia  ahawn  not  to  have  been  underatood  bjr  tha  mortMgor-  Teeter 
\  V.  gt.  John,  10  Gr.  85. 

Agreements  to  pay  compound  Interest  are  conatruad  lery  strictly 
see  Imperial  Tntatt  Co.  v.  Kck  York  Sec.  Co.,  10  O.  L.  R.  28!). 

Where  the  Incumbrancer  taaa  redeemed  a  prior  Incumbrance  he  Is 
entitled  to  recover  Interest  on  the  aggregate  amount  of  principal 
intereat,  and  costs,  so  paid:  on  the  principal,  at  the  rate  reeerved  in 
his  own  mortgage,  and  on  the  interest  and  costs,  at  the  legal  rate- 
llcMMt.r  V.  Hcrfor.  8  C.  U  J,  284;  and  he  baa  a  Hen  on  tha  land 
tnerefor  as  against  subaaquent  incumbrancers:  Trutt  d  Loan  Companii 
<.  Cuthbcrt,  14  Or.  410;  Teeter  v.  St.  John,  10  Gr.  86.  But  where  a 
KJlleltor  purehasae  aecurltlea  at  hla  cllenfa  requeat,  simple  Intereat 
on  the  anount  paid,  is  all  that  Is  chargeable,  and  not  the  rate  reaerved 
by  ti*  aaourltlea  purchased,  unleaa  otherwise  agreed-  Marlfoi  v 
^orK's    ;^  L.  T.  358. 

The  rate  of  intereat  .-eaarved  by  the  mortgage,  Is  not  ne,«ssarlly 
payable  after  uefauit,  UBiaae  the  mortgage  expresaly  so  provldea- 
Cmk  V.  FotoU-r.  I,.  R.  7  H.  L.  27:  DoISir  v.  Hiinphrey,  37  0,  C  Q  B 
514;  Jackaan  v.  Horria,  78  L.  T.  Jour,  130;  and  a  covenant  to  pay  In- 
terest on  instalments  In  default  doea  not  necessarily  mean  that  Inter- 
est is  to  be  paid  on  Intereat  in  default:  Ooliatrom  v.  Tofecnnon  17 
«.  B.  D.  80:  18  Q.  B.  D.  1 :  55  L.  T.  866.  But  such  rate  was  allowed 
after  default,  by  way  of  dnmagea.  where  it  wns  not  expr«aly  »bnwn 
oy  evidence  to  be  excesalve:  «imon(on  v.  Graham,  8  P.  R.  495;  and  see 
H'llenh  V.  Brou-n.  45  Ch.  D.  225;  63  L.  T.  189;  but  In  another  case, 
•  here  no  evidence  was  given  by  the  mortgageea  as  to  the  rate  of  in- 
terest after  default  only  the  legal  rate  was  allowed:  Archiota  v. 
RuiJiina  i  Loan  Assoc.,  IS  Ont,  237:  but  see  S,  C,  16  Ont,  App.  1. 
A  covenant  to  pay  intereat  at  a  hisher  rate  than  the  legal  rate  "  until 
mortgage  money  paid  "  doea  not  entitle  the  covenantor  to  such  higher 
Hte  after  the  time  fixed  for  payment  has  expired:  Poiccll  v.  Perk.  12 
•nt.  492:  z:!  C.  L.  J.  93;  15  Ont.  App.  138:  Peoples  Loan  ■f  n.  Co.  v' 
h  'lilt.  IS  S.  r.  R.  262.  hut  a  i-ovenant  to  pay  a  specified  rate  of 
lnt.--est  as  well  before,  as  after,  maturity,  until  the  principal  Is  fully 
paid  fntltles  the  covenantee  to  recover  the  apeclfled  rate  after  matur- 
ity uii'll  the  principal  is  fully  paid-  MUdleton  v.  ScoK.  4  O.  L.  R, 
*i!i :  Imperial  Trusts  Co.  v.  -Ve»  Vorlt  Bee.  Co..  10  O.  L,  R,  289. 

A  comnant  to  pay  Intereat  en  all  Inatalments  In  arrear.  doea  not 
rover  principal  becealng  due  under  as  acceleration  clause:  mtgt  v. 
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BUUi  or  OOVBT. 

Krethold,  2$  Ont.  App.  243'  31  8   n   u    itt'j      v 

tor  ,h.  .u  n.onth.  .,.o««i  ro,  rl^™pU„r  ho",:,.  "llTlT  "" 
■l*.*,-,*  V.  Hrou:H.  «,™,  y.  loss.  "'■   '•"^-  '"   •>    '-'^  «"  "' 

Where  an  Initniment  provided  for  oarmniii  «»  i„. 

rate  contracted  for  could  not  he  recovcrwl  .f?'     ,  ^  '  ""  "' 

oht.ln«l  on  the  l«tn.n,ent°  hut  on  Mn.e™??t  t^  .""7'  '"''  "*" 
wnount  of  i„,  --.dpnent:  SI.  /o*n  v  ^""  5  Om  I"  ?','  ™  "' 
V.  People',  io..      D.  Co.,  17  Ont  Apn  85^  IS  i  r  »  ,.  ■"■  ■''■  "'■"' 

*«n((o6o<f        v.  t.  Co.  V  Barker  lb  IM-  pZ  .  V'         "  "  '" 

h.  rcd.ea.ed  h,  a  ™b.«.ucnM„1urh  ^  .,.  'c  cc'„\\r  "fnl't  TT 
iVo«o»ic  Life  i„ce.  Co.  v.  f.lwr,,-.  iMl,  A  "    '  U ;  ,!'  '     T  5's 

a  h7rtriu°t'ir°h'' '"  'n"" "' ""  '■'«'""•■  •»»  ""''•  i»t"'«" 

a  niner  rata-  than  he  could  have  bee»  lenllv  rpoi  ir.,i  ,,.  „..  . 

"tT.{  r.rr'r""'"!"'^""  '^■^  '^^^!Z'l:<>: 

Where  the  Intereet  Is  payable  In  advance,  the  m,.r.>,aK,e  i.  «■•  • 

OH.  ".Lr"1  '°  i*'-'  '"•'™'  ■"">-*  -or  «  Persia  :.L:«: 
to^ihat  appolatcd  for  redemption:   Tr„«  rf  /  „„„  (.„   >..  )r„t  Ti.  » 


Where  a  tender  I.  rolled  on.  I.  should  be  sot  ,i|,  by 


Trader 

(•rim»  fMk  •-  "  ivuun    IB  rciiea  on.  it,  should  be  atu  im  hv 

r^  a  ™j«-ed  wa.  .umclent:  ir.„p,  v.  Souvr.  ,7  Gr.  .;!..-,,  Pn.* 
moMv  wLlJ"  "  ?'""'■  ""'  "  "■'  ""O'tsagee  slew,  tha,  ,h. 
8o3or„Vl^^.  Tf"'"'  """  ">'  ""•  ■"ortragor,  and  a  „ro«  :.a,|. 
U^.  ,  I  "%'i  "■  "»''««'>'l«~.  chargeable:  76.:  and  ,«  ^.r,,  . 
Morns.  U.  R.  5  Chy.  aC  p.  231. 

^^.V^^^"a'  .°°'  •'""'^I'nt  to  payment,  and  ir  refused,  (he  mor. 
w^fl^^,  n  »  V  °""°''  ""  ««™P'lon;  lotlnuc  for  hl»  title  M. 
«111  not  lie:  Bank  0/  H.  8.  W.  v.  O'Connor,  U  Afp.  Cas.  .'7:1. 

an  tuTj'lr.i"  .r°'"'  '"  *""■'  '""  »  ■norts.gor  1,  entitled  I. 
?,  v"i7  ""•"■»■■  "■«  »■""■>"«  tendered  wa,  ,ulllclent :  P.'^,  v,  .111™. 
.1,1,  '  :  "'■'"•""'O"  '■  ««<cHffe.  1892,  1  Ch.  1;  65  I.  T.  797;  and 
although  a  mortgagee  la  u.ually  entlUed  to  the  coats  of  a  redemp.ion 
a<tlon.  yet  where  It  baa  bean  wcaaloned  by  his  refUMl  to  accept  lb. 
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fit  mad' 
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imount  dua.  be  may  be  ordered  to  pty  tht  i:oati  of  th«  action  up  lo  tm.  17*. 
iudgment:  Sdnln-  v.  J-ordoe,  66  I-.  T.  243.    Tondot  by  a  choquo  to  a 
(ollcllor  ot  a  mortfam  la  not  a  leial  tender,  thou(h  not  objected  to 
on  tbat  iround:    Blumterg  v.  tl/e  /nltreil  n.  ;.  corf     1897    i  I'b 
171:  1891.  1  Ch.  27;  and  im  MUdleton  v.  Siotl.  i  o.  I,.  li.  439.' 

The  mortiaior.  when  maklni  a  tender  at  the  appointed  time  for 
payment,  la  entitled  lo  require  a  reconveyance,  and  the  delivery  up 
o(  the  title  deeds  In  the  mortgagee'a  poueialon,  and  If  the  mortgaRee 
having  had  rcaionaUe  notice  of  the  Intention  to  pay  the  dcM  li 
unprepared  to  reconvey  or  deliver  up  the  title  deeds  he  Is  In  deraiilt 
Hourke  ».  RoWaaon,  nil,  1  Ch.  410;  103  L.  T.  885.  Where  the  mort- 
I«for  has  demanded  payment  the  mortgagee  may  redeem  without 
notice,  or  the  payment  ot  Interest  In  lieu  of  notice.  A  tender  doce  not 
atop  the  running  ot  Interest  unless  the  mortgagor  la  able  to  show 
that  he  has  kept  the  money  Ml*  and  made  no  proQt  out  of  U:  Kdm/nil- 
wa  v.  Copland,  1911.  2  Oh.  SOI;  105  L.  T.  S. 

Where  a  tender  Is  made  subject  to  the  execution  and  delivery  of 
a  conveyance,  and  previous  rei  ^nnble  notice  ot  the  Intention  to  make 
the  tender  haa  not  been  glve„,  ,■>  reasonable  time  should  be  allowed 
to  procure  the  execution  ot  the  reconveyance  before  Interest  will 
stop:  Webb  v.  Cratte,  1912,  1  Ch.  323;  106  L.  T.  867. 

Pawl  Asnaaauta  ACoetlaw   Martgas*'— A   written   agreement  r.,»l  ««r,.e- 

for  value  hj    a  mortgagor  to  pay  additional  Interest.  Is  enforceable  »""• 
against  the  mortgagov.  though  nut  under  seal:  Broica  v  Ocaion.  12  Or.  1!,'',^'.",". 
IM;   »nd  see  Alnavce  Bank  v.   Biflien.   10  Jur.   N.  8.   IISI.     But   a  J''" 
lerbal  agreement  to  that  effect  will  not  bind  the  lands,  as  against  a 
subsequent  purchaser  ot  ihe  equity  of  redemption:   1V>((cn  v.  IVnljon. 
17  Or.  2,13;  or  even  as  n).;Hlnst  a  devisee,  or  helr-atlaw.  of  the  mort- 
ragur:  Re  Houtton,  Hou-ion  v.  Hovtton.  2  Ont.  »4. 

An  agreement  for  extra  Intereat  between  a  derivative  mortgagee 
and  the  mort.i;r,Koi-  enuree  to  the  benefit  of  the  original  mortgagee: 
Orahamf  v.  Andt^aoii.  1.1  Or.  189. 

Where,  after  the  mortgage  debt  was  partly  paid  oS.  the  mortgagor  E,i„pp,.i 
re  borrcsved  the  mone^   and  returned  the  receipts  given  for  his  pre- 
vious paymenta  it  was  held  that  he  was  estopped  from  disputing  that 
the  amount  so  re  advanced  was  still  secured  by  the  mortgage-  Innlia 
'    (H;c»ri»(,  10  Or.  201. 

Btatate  of  Uml«««loaa.~-Under  a  dispute  note,  the  Statute  may  stiiutr  of 
be  se«  up  aa  a  bar  to  the  recovery  of  more  than  six  years'  arrears  ot  i-imitsil.m. 
Interest;  but  where  it  Is  relied  on  as  a  defence  to  the  whole  claim,  a 
statement  of  defence  must  be  Bled:    Wright  v.  Horgm,  1  Ont.  App. 
^:  Cd»«lM(;a  v.   rrguhart,  6  P.  R.  28. 

Although  ten  years  Is  now  a  bar  to  the  recovery  of  money  charged  How  f»r 
^■n  land,  as  against  the  land:   The  matuir  o/  Limitatfons  (R.  S.  O.  c.  *''"'".„, 
">),  s.  5;  yet  it  was  held  that  the  right  of  action  on  the  covenant  was  fntere*?.  " 
not  barred  until  the  lapse  of  twenty  years  under  /b.  s.  49;  Attan  v. 
X.TivisK   2    Om.   App.   278;    Macdonojil    .-.    UeDonald.    11   Ont.   187; 
KiBonotd  v.  EIHotf.  12  Ont.  98:   but  see  ronfro.  Sutton  v.  Sutton.  22 
Cli.  D.  511;    48   L.  T.   95:    Fearnaiie  v.   Pliut.   22  CI..  I).   579;    48  I,. 
T.   154;    Show  v.  Crootyton.   1910.   2  K.   B.  370;    10..  I,.  T.   501.     As  to 
meninges  made  on  or  after  1st  .I'i'y.  i894,  the  ten  years'  limitation 
applies  to  actions  on  the  covenant     sec  Ttic  statute  of  Limitationt,  s. 
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49  (61,  ik).    Am  to  lb*  SBDllpatloB  nf  Th*  u*.*  < 
«l.nta  lnt.r«l:  m.  .«V?  p.  »"8  °'  ''"'""»••  » 

Wh«r.  th«re  li  u  acceleration  cliuie  In  cii..  „f   i  ,    , 
nt  of  .n  ln.t.lm,nl.  the  .Utu..  begZ"   nin  m  ta,,     """  "  « 


the  Itrincipaimj 


Nn  btr  to 
ftcvvnat 
for  rrnii. 


innira- 
branrrr, 

by    atKluif. 


Action  for 
fortfllotart, 

Vfftft    tf. 


Trntnl   In 

common 

rntltltd  to 

'•di>Mn 

wko|« 

nt»t0. 


Kff»rl     of 

pnjrmrnta. 


meat 

-  ^r;:^.:;:r  iir  ^-x;  ^js  ?•-;  ?r  - 

afflrmei  In  appul.  7  u,  c.  U  j.  42;  j  ir  °    U  J  ■I'l  ""■ 

«..r.":,\n';' r.n7"?*rn'ih:  r.rp.'rTr°'';  ^-  •-■  '•  «> 

on.  year  next  before  «  acUon  ,.T™«b,  b  .  "''°°'"  ""™'  """' 
.ub.equ.nt  «o«,M..  or  o.b.^'U7mb:n«  Vn\T,'1i™'l''1'°' 
Pwon  ,nl.J«l  to  the  .ubwquent  mortV™  ^r  iLlh  "  '" 
recover  In  .ucb  action  tb.  arrears  of  Inwf  JJT'wSL  h  ^°"-  °" 
durlnt  the  wbole  time  that  lu.^  nrilp  I    .  ""  '^"""' '- 

1»1,  81  L.  T,  263,  Jlar,„  v.  oi«,(o»,  m»,  I  Q,  B.  885;  Su  L.  T  «oV 

tb.;^rrceLr;rra^^„^n;Xr^ 

» J'  Gr  3  rod''.""'"';;"' '  °'"-  ""• ""'  «• «'-™-» >■  i«' 

"ecorerli^d  ■„;/«,?  t"  ^  """  "■«'«»»"<'■'  '"  «l«o  a»  .do.  „ 
recorer  land,  per  Strong.  J.,  fouM,  ,,  Har7>cr,  II  S.  C.  R.  639 

aiiooot  pan.  Fouw.  ,.  Harper.  2  Ont.  «!;  9  Ont.  App.  537  11  S 
C.  R.  639:  see  also  ifordn  v.  l/ilc,  5  Ont.  m. 

mJ^bTZ'l  '.'"*  '  ""1°"'  "■'  '■*'■  '"°'""'  ">/  £.'"«<■«««  mu..  k. 
on  b!.  L^.1,T,'™r;."  ""  '"'"'  •>'"'""«i  agent;  ( ,>a,ment.  Md, 
^nnln.     vl,r  r'  ""  ''°"'""''  «'"  »«  »"'"'  'he  Statute  f«m 

br  SrmfrT^;.  '"T  ""  '•'«'"  ■"  '«'™P"»n  la  expre«l,  re.mri 
11  Ann  ri  ">a  "•"''"""*  "'  "  "°  "*'"'  '-"'■««  ^'"<"-  "«"-• 
and  mvmt^  k  "J"'  ■°°"'  ■*""»  """«  '»  P«y  tl"'  mortme  debt 
Tn  favour  oM,"  ""."  ""'"'  "'"  """"  '"«  Statute  frotTTu..!., 
ment  rr.-,  J  ,*™°  !f'  """  "  '"  P""*"""".  and  "o  parly  to  Ih.  p... 
r  Wolter   18,,    ,  P-    ;;J-  fi'*^"'".  20  O-t  App.  66:  and  «e  BiM 

F«i,..  !■  ."T^'o^'i"'"'''''  ""■  2  Ch.  Ill;  but  aee  Tl,e  D.vohm,o, 
Lttatea  Act  (R.  S.  0.  c.  119),  j.  t, 

a.  fY.'^r'  ."l*  '■«»'«'•  appointed  by  a  mortgagee,  will  be  a>  elMrt 
«  /  ■«  y^!  ^  "  """laP"-.  to  prevent  the  running  of  T»f  SMI. 
01  L,m,laHon,:  He  Hale.  Litley  v.  f„o<J,  1899.  2  Ch.  107;  79  L.  T.  4SS 
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*V^*'**-—P»jriim  t»  one  i)t  wvrral  »x«uioni.  Ii  a  nMd  par-  ■»!•  «« 
rD»t  OB  accouBt  of  a  mortian  li.ld  by  iw„  „f  th-m  a.  e««ut»r,   „ 
£«r«  V,  Ury,l«..  13  Or.  50;   but  payment  ia  om  of  i.,,,.!  tru««fc    """"" 
.bo  bold  •  monnie,  li  not  mod  ai  to  the  other  trtnieei-   Kiiarl  v 

Wbert  a  Uiortjaior  reguemted  hU  mortaaioe  lo  releax'  a  port  of  Wl„. 
the  mortgaced  properly  on  paynienl  o(  £100,  and  ha  roh'iwl  It  on '""""«™ 
wmant  of  «0  only,  bo  »aa  held  liable  tor  ibe  difference:  iloll  v  Jar-  1I,''J',1"„. 
rU.  10  Or.  .,<l.   But  where  a  mortiaie*  r«fu>ed  to  accept  tlOO  olTered  ""'i»'i 
u  the  price  of  part  of  tho  morKwed  property,  which  waa  expropriated 
ud  upon  an  arWtratli,     only  130  waa  awarded,  tho  raortgugee  wa> 
beld  not  to  be  liable  lor  ihu  dIBerence:  Uuhh  v.  HcUonolil,  U  (Jr.  no. 

Payment!  of  Intereet  made  by  a  morlgagee'i  agent  out  of  hl<  own 
pioctot  to  tiM  mortgagee  do  not  enure  to  tho  benefit  of  the  mortgagor. 
or  any  »ubo«<iuent  Incumbrancer:  Olaimlt  v.  romeron,  10  o.  I..  R.  39j! 

As  to  the  date  at  whi.  h  pnymenla  by  chotiue  count-  aae  Jfornco 
^.  fliihardMm,  tupra,  p.  mo. 

AFpropTUtUm  ,t  P.r-«U.-  Ar„„p„. 

Payment!  made  on  account  are  to  be  appropriated  (1)  aa  the  dr-blor  1,'.°™!'.,. 
illrecu  at  the  time  of  payment,  or  (J)  Where  there  la  no  direction  by 
the  debtor,  aa  tho  creditor  directa.  or  (3)   Where  neither  makea  any 
direction,  the  lav  will  apply  It  lo  Uie  older  debt,  or  aa  may  be  lust: 
Hllwn  r.  Hyktrt,  14  Ont.  188;  and  see  Lotothtr  v.  lleavrr,  41  Ch.  D. 

A  pd)  iient  unappropriated  by  a  debtor  may  be  appropriated  by  the 
tredllor  at  any  time  before  lodgment;  and  an  appropriation  by  the 
creditor  In  the  witness  boj  at  the  trial  was  held  to  be  valid'  Seiimour 
V.  «i*:p«,  1905.  1  K.  D,  715;  82  I,.  T.  619. 

A  mortgagee  In  possession,  and  In  receipt  of  rents  and  prodta.  may 
sell  under  the  power  of  sale.  If  the  mortgage  be  In  default,  even  though 
the  rents  are  sufflclent  to  keep  down  the  Interest;  as,  In  the  absence  of 
any  agreement,  there  Is  no  appropriation  of  paymrnU  until  the  taking 
1)1  the  account:  Coc;i:iur>l  v.  Edmariti.  18  Ch.  D.  449;  45  L.  T.  500;  51  L. 
1.  Ch.  46;  and  see  Harlock  v.  Alhbi-rri/,  19  Ch.  D.  539. 

Where  a  mortgagee  sells  under  a  power  of  sale,  he  Is  bound  to  ii,nmr,H. 
apply  the  proceeds.  Brst.  In  payment  of  Intereat  and  costa.  and  then 
either  to  pay  the  balance  to  the  mortgagor,  or  apply  It  In  reduction  of 
principal:  rAompaon  r.  Uudton.  L.  R.  10  Eg.  497;  but  aee  Mntmnth  r 
fildini;.  1905.  1  Ch.  435;  IVriutey  v.  Olll.  lb.  241.  He  may  aell  on 
time,  but  he  must  give  credit  for  the  amount  secured  by  the  mortgage 
of  the  purchaser  ae  cash:  MendeU  v.  Oibtott.  9  O.  L.  R.  94;  and. 
even  If  he  gets  tho  consent  of  the  mortgagor  to  a  sale  on  credit,  he  Is 
not  at  liberty  to  convert  the  mortgage  taken  to  secure  that  part  of 
the  purchase  money  for  which  credit  Is  given  Into  cash,  and  charBe  the 
mortgagor  with  the  discount  and  expenses,  without  a  distinct  bargain 
to  that  effect;  Bcatty  v.  O'Connor,  5  Ont.  731;  any  surplus  in  his  hnnda 
should  be  either  paid  over  to  the  party  entitled,  or  It  there  he  no 
hand  to  receive  It.  It  should  be  either  paid  Into  Court  under  The 
Tnulrc  Act.  or  set  apart,  so  as  to  be  fruitful  for  the  benent  of  the 
Mrty  entitled.  If  the  mortgagee  neglects  to  do  either  of  these  things, 
he  will  bo  chargeable  with  Interest  on  the  money  so  long  as  It  remains 
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BULXS  OP  COUBT. 

In  bla  bands:  Charlet  v.  ./ones,  35  Cb.  D.  544;  66  L.  T.  848;  Rem  , 
Eley,  1900.  W.  N.  57 ;  88  L.  T.  369.  A  mortgagee  who  concurs  In  a  lale 
by  bis  moilgagor  Is  responsible  (or  the  due  application  of  the  purchue 
money;  West  London  Commercial  Bank  v.  itelionce  Permanent  Build- 
ing Socielu,  29  Cb.  D.  954 ;  53  U  T.  442. 

If  money  Is  not  expressly  appropriated  by  the  party  paylnr  It.  tht 
party  receiving  It  may  appropriate  it.  even  upon  a  claim  whlcli  he 
cannot  enforce  by  suit;  but  an  appropriation  cannot  be  made  by  the 
creditor  after  action  brought,  on  bringing  in  his  account:  Frasn  t. 
Lode.  10  Gr.  207 ;  Hagerman  v.  Smith,  Tay.  123 ;  Armour  v.  Canutlim. 
4  U.  C.  L.  J.  210;  Fatler  v.  PomoH.  8  C.  U  J.  86:  and  where  a  mortgagee 
held  as  security  for  a  partnership  debt  the  mortgage  of  one  partner, 
and  the  note  of  the  other,  it  was  held  that  he  could  not,  as  against  an 
assignee  of  the  etiuity  of  re<iemptlon,  appropriate  to  the  note  all  pay- 
ments received  by  him,  but  that  he  was  bound  to  apply  one-half  of  the 
sums  paid  out  of  the  piartnership  assets,  on  account  of  the  mortgage: 
Moore  y.  RiMelt.  11  Or.  69. 

In  taking  the  account,  payments  on  account,  should  Uf  not  other- 
wise appropriated  by  the  debtor,  or  trodltor,  at  the  time  of  payment  i 
be  applied  first,  in  payment  of  overdue  Interest  and  costs,  and  then 
of  overdue  principal,  and  where  there  are  several  items,  the  appro- 
priation should  be  made  In  discharge  of  those  earliest  in  date;  He- 
Oregor  v.  Gaulin,  4  U.  C.  Q.  B.  378;  Cvmminst  v.  Usher,  1  P.  R.  15; 
Rose  V.  PerrauU,  13  Gr.  206;  Ciayton'»  Case.  Bcvaynca  v.  -Vohfe.  1 
Mer.  530.  604;  Wilson  v.  Rykert,  14  Ont.  188;  Patterson  v.  Dart.  24 
O.  U  H.  609;  ■  eeley  v.  Lloyi't  Bank,  1910,  1  Cb.  648;  1912,  A.  C.  To6: 
102  L.  T.  556;  107  L.  T.  465;  but  this  rule  is  not  an  Invariable 
rule  of  law.  It  cannot  be  applied  to  two  transactions  of  the  same  dale 
merely  because  one  precedes  the  other  on  the  paper  on  which  they 
are  recorded:  Corey  v.  S.  B.  Mecca,  1897.  A.  C.  286;  and  where  an 
accounting  party  (a  solicitor)  had,  in  his  accounts,  appropriated  pay 
ments  to  principal.  Instead  of  the  overdue  Interest,  he  was  held 
bound  by  the  appropriation:  Tovlor  v.  Magrath.  10  Ont.  669.  Where 
the  creditor  claims  to  have  appropriated  a  payment,  the  onus  lies  on 
him  of  showing  affirmatively  that  no  appropriation  was  made  by  th» 
debtor:  Lowther  v.  Hcovcr,  41  Cb.  D.  248.  Where,  tor  convenience, 
two  separate  accounts  are  kept  by  the  creditor  with  his  debtor  in 
reepect  of  one  of  which  there  Is  a  credit,  and  the  other  a  debit  lor 
which  the  creditor  holds  securities;  the  amount  at  the  credit  of  the 
one  account  is  oronerly  applicable  to  the  reduction  of  the  balance  to 
the  debit  of  the  other  account:  Mutton  v.  Peii<.  1900.  2  Cb.  79. 

A  mortgage  given  to  secure  a  floating  balance,  however,  is  not  dis- 
charged by  payments  made  on  account,  so  long  as  the  dealings  betiveen 
the  parties  continue,  and  any  balance  remains  due  In  respect  thereof. 
even  though  the  payments  exceed  In  amount  the  debt  due  when  the 
mortgage  was  given,  or  the  amount  of  the  debt  mentioned  m  the 
mortgage:  Cameron  v.  Kerr,  3  Ont.  App.  30;  Russell  v.  llavey.  7  Gr.  1.: 
The  City  Discount  Campany  v.  McLean,  L.  R.  9  C-  P-  632;  fcnl"" 
V.  Blackwood,  L,  R.  6  P.  C.  167;  OriMlh  v.  Crocker,  18  Ont.  App, 
370;  but  see  Re  Broten,  2  Or.  ill,  590;  Buchanan  v.  Krrbll.  :>  Or  ..J-, 
and  this  was  so  held  as  against  a  transferree  ot  the  equity  ot  redemp- 
tion: Thomson  v.  Btikeman,  29  O.  L.  R.  146;  but  as  against  a  sufr 
sequent  incumbrancer  the  rule  In  Clay-on's  Case  is  approahic;  - 
Deeley  v-  Lloyd's  Bank,  sui^ra. 
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An  appropriation  by  the  creditor  cannot  prevent  the  debtor  from  ■>■•  *u. 
pleading  the  Statute  of  Limitations,  but  where  the  debtor  pay»  a  snm 
in  respect  of  an  account  which  includes  a  statute-barred  item,  that 
»111  amount  to  an  acknowledgment.  After  a  creditor  has  once  made 
an  appropriation,  he  cannot,  after  action  brought,  make  another  ap- 
propriation of  the  same  payment:  Re  Friend,  1897,  2  Cli  421;  77 
L  T,  60. 

Where  a  mortgagee  In  possession  has,  by  an  agreement  with  his 
mortgagor,  applied  the  rents  and  profits  on  a  collateral  indebtednese 
[or  goods  sold  by  him  to  the  mortgagor,  a  subsequent  Incumbrancer 
whose  rights  accrue  after  the  arrangement  Is  executed,  la  not  entitled 
10  bav»  such  rents  applied  on  the  mortgage  debt:  Afitcftell  v.  Saytar.  1 
0.  L.  R.  46». 

I...ruio>  MoneT.-Where  the  mortgage  contains  no  provision  ;;^';»»;;^ 
for  the  application  of  Insurance  money,  payable  under  a  policy  effected  .ppu^ble. 
by  the  mortgagor,  or  by  the  mortgagee  under  some  covenant  or  pro- 
vision In  the  mortgage  In  that  behalf,  the  mortgagee  Is  not  bound  to 
apply  It  m  reduction  of  his  debt  before  the  time  appointed  tor  pay- 
ment or  on  the  Interest  to  accrue  thereon,  until  It  Is  actually  due. 
In  such  a  case,  where  the  mortgagee  declines  to  apply  the  money  on 
hi.  debt,  or  Interest,  the  mortgagor  Is  entitled  to  have  the  moneys 
Hid  out  In  rebuilding  and  restoring  the  premises  to  the  sfofus  «uo; 
tat  If  the  mortgagee  retains  the  money  he  must  apply  It  on  account : 
A««(in  v.  Story.  10  Gr.  306,  Under  The  Morlgagei  Act  (H.  S.  0.  c. 
11!)  s  6  (2),  the  mortgagee  cannot,  without  the  mortgagor's  consent, 
apply  the  Insurance  money  In  payment  of  moneys  not  yet  due:  Oor- 
lum  v  Kitigston,  17  Ont.  432 :  BSmonds  v.  Hamilton  P.  i  L.  Socy.,  19 
Ont  877-  18  Ont,  App.  347;  and  he  Is  not  bound  to  apply  It  In  payment 
of  arrears,  but  may  hold  It  In  reserve  as  collateral  se<;urlly  while 
any  portion  of  the  mortgage  money  Is  unpaid;  and,  though  he  applies 
part  of  the  insurance  money  In  payment  of  overdue  principal,  he  s 
sot  bound  to  apply  the  balance  in  discharge  of  overdue  Interest: 
Edmonds  v.  JlomiWon,  supro;  but  If  he  elects  to  hold  the  Insurance 
moot"  In  reserve  he  is  accountable  for  all  proflt  made  out  of  the 
money  while  so  held,  and  he  should  not  let  It  lie  Idle,  but  ought.  It 
possible,  to  concur  with  the  mortgagor  on  some  profitable  way  of  lay- 
ing It  out:  see  per  Maclcnnan,  J.A.,  18  Ont.  App.  367. 

In  mortgages  executed  after  11th  March,  1879.  after  default.  «>"' ««".«« 
is  a  statutory  power  to  Insure,  and  the  mortgagee  may  recover  pre- jJJJ,.';"". 
mlnms  paid,  with  Interest  at  the  rate  reserved  by  the  mortgage:  Th,  riw  jn  r.. 
Mert,ape>  Act  (R.  S.  O.  <■.  112).  s.  19.    Where  the  mortgagor  Insures^  '"l"""'- 
tbough  there  be  no  covenant,  in  the  event  of  a  loss  the  mortgagee 
may  have  the  insurance  money  laid  out  In  re-building:  see  The  Mort- 
jaiTfj  Act  (R.  S.  O.  c.  112),  s.  6. 

A  mortgagee  Insuring  out  of  his  own  funds,  is  not  bound  to  give  mo,^«.. 
the  mortgagor  credit  for  the  moneys  received  In  the  event  ol  a  loss^  ^^^,j„  ^, 
R.«ei.  V.  Roi^tson.  1  Chy.  Ch.  72.    Nor  is  he  entitled  to  charge  him        „„v., 
with   the   premiums,    unless   the    insurance   Is    effected    under    THe  m^^  ^^^ 
Monyayi,  Act,  s.  19.  »upr«;  Uclnto.h  v.  Onfario  Bank.  20  Or.  24     But  d  b. 
whelW  a  mo;tg.gee  can  recover  both  the  Insurance  "°°"; '"'»-»'''"'"•''"' 
Ihe  mortgage  debt  seems  doubtful:  Ke  Cattenatny.  P^ctcn    i  «    B. 
D.  613;  46  T.  T.  668;  19  C.  L.  J.  143;  Keefer  v.  PIxBn^'.  26  Ont.  App. 
277;  as  to  the  right  of  a  second  mortgagee  to  recover  on  an  insurance 
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Bote  474.  effected  by  him.  when  there  l»  also  insurance  on  the  same  property 
effected  by  a  prior  mortgagee,  see  Westminister  v.  Olasgoic.  12  App. 
Ca«.  699;  68  L.  T.  641. 
InaunncD  by  Where  a  mortgagee  holde  several  mortgagfs  on  dlHerent  properlles 
mortgaKor.  made  by  the  same  mortgagor,  and  receives  Insurance  money  in  respect 
of  one  of  such  properties  sufficient  to  satisfy  the  mortgaRe  tiiereon. 
and  the  mortgagor  has  assigned  his  equity  of  redemption  oe  that 
parcel  to  a  third  party,  the  third  party  is  entitled  to  rerover  tbe 
surplus  of  the  insurance  moneys,  and  his  right  thereto  cannot  Ik 
defeated  by  consolidation  of  the  mortgages:  Re  Union  Asauranre  Co.. 
23  Out.  627. 

Mortgagees  to  whom  a  policy  of  insurance  effected  by  the  mon 
gagors  Is  made  payable,  as  their  interest  may  appear,  may  sue  th»reon 
in  their  own  names  and  enforce  payment  to  the  extent  of  their  in- 
terest, but  If  there  is  no  mortgage  or  subrogation  clause  Ir  tie  polio 
the  mortgagee  stands  in  no  better  position  than  the  mortgagor,  and 
any  defence  against  him  will  be  a  defence  against  the  mortgagee: 
^Bricuilurol  L.  <8  S.  Co.  v.  Literpool  L.  i  0.  In:  Co.,  3  0.  L.  R.  127. 
A  renewal  of  a  policy  is  a  new  contract,  and  though  the  original 
policy  may  have  been  voidable  for  non-dlsclosure  of  a  prior  inauranui;. 
yet,  1(,  when  the  renewal  is  affected,  there  Is  no  such  prior  Injur 
ance,  the  Insurers  cannot  avoid  the  renewal  on  the  ground  of  the 
existence  of  the  prior  insurance  when  the  policy  was  originally 
issued:   ib. 

A  boiler  and  other  machinery  were  held  as  between  mortgagor  and 

mortgagees  to  be  included  under  the  word  "  building,"  as  they  were 

treated  by  the  parUea  as  part  of  the  freehold,  and  passed  as  sui*. 

and  the  mortgagor  was  held  entitled  to  the  beneBt  of  the  Insurante 

thereon  as  on  part  of  the  building:  Carr  v.  The  Fire  Usuram  Ji» 

aation,  14  Ont.  487. 

A.tlgnm™t  Where  the  mortgagor  had  insured  in  pursuance  of  o  covenant,  loss. 

of  mortsM.    I,  any   being  payable  to  the  mortgagee,  and  the  buildings  were  hnrnt 

Co    X'".;.  by  the  mortgagor,  and  the  insurance  money  paid  to  the  mortgagee. 

who  assigned  the  mortgage  to  the  insurance  company:  it  «as  heM. 

that   inasmuch   as   the  mortgagor  could   not  have  recovered  on  He 

policy,  tbe  Insurance  company  were  not  bound  to  give  credit  on  tbe 

mortgage  debt  tor  tbe  amount  of  the  Insurance  money,  as  against  a 

puisne  incumbrancer:  WettnUKOtt  v,  Hanky,  22  Gr.  382;  Licinsslo"^ 

V.  The  Wettern  Assurance  Compani/,  14  Qr.  461;  S.  C,  16  Gr.  9;  and 

see  Klein  v.  Pnion  Fire  Insurance  Company,  3  Ont.  234;  ReUicki- 

The  Saugeen  Mutttal  Insurance  Company,  14  Ont.  506;  15  Ont.  App. 

363;  Secus,  if  the  mortgagor  had  not  been  debarred  from  recovering 

Bull  V    North  British  i   Commercial  Insurance  Companv.  1*  ""'■ 

322,  15  Ont.  App.  421.  18  S.  C.  R.  697;  Howes  v.  Domimon  "''''"' 

Company.  2  Ont.  89  (this  case  was  reversed  on  appeal:  see  19  C.  !■■ 

J.  848,  but  not  on  the  point  for  which  it  is  here  cited) ;  Austm  v.  Slorj 

XO  Gr    306;  and  see  Proulncial  Insurance  Company  v.  Reesor.  21  or 

296;  Burton  v.  gore  District  M.  F.  I.  Co..  12  Or.  156;  affirmed  In  app«i. 

January  aist,  1875;  see  R.  «  J.  Dig.  1819,  and  per  Proudfoot,  \.l.., -- 

Or.  384;  Oreen  v.  Hewer.  21  C.  P.  531;  and  even  though  the  m"™"*" 

could  not  himself  have  recovered  on  the  policy  by  reason  ol  breacno 

Its  conditions,  yet.  it  It  is  unconditional  in  favour  of  the  »"'™«f: 

the  insurance  company  Is  bound  to  give  the  mortgagor  "«""'"'['" 

insurance  moneys  on  the  mortgage,  if  on  payment  of  the  loss  it  i»» 
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an  wlgnment  thereof  from  the  mortgagee:  fl«ll  v.  X.  B.  i  Coml.  /«».  aul.  17<. 
,,p    lupra;  McKay  v.  yorteieh   Union  ln§.  Co.,  27  Ont.  251. 

^ati.— A  mortgagee  In  posBeislon  may  be  charged  with   renta  Htma 
Ktually  receiVBd.   or   which,   but  for   wUtul   neglect  and   default.   J«  •JilSf''" 
might  have  received;  or  he  may  be  charged  with  an  occupation  rent  mong.iiM. 
»hen  he   has    been   In   actual   occupatlcTi.   using   and   enjoying   the 
mortgaged  property  In  the  place  of  a  tenant :  In  the  latter  case,  he  is 
charged  with  a  fair  rental,  such  as  a  tenant  might  be  expected  to 
rive  unless  It  Is  shown  that  he  actually  made  a  larger  prollt:  rruloc* 
..  Botet.  16  Sim-  265;  8.  C,  2  Phil.  395;  Co!d»eII  v.  Hall,  9  Or.  110. 

A  mort-agee  Is  accountable  not  merely  for  his  actual  receipts  whilst 
In  possession,  but  also  for  whatever  Is  received  by  those  to  whom 
he  transfers  possession  under  an  arrangement  Inoperative  to  transfer 
title  and  in  derogation  of  the  rights  of  the  mortgagor:  Xational  Bank 
0/  AlH(rolo»ia  V.  Pnitei  Band  in  Hani  Band  of  Hope.  4  App.  Cas.  391. 
A  mortgagee  In  possession,  but  not  In  actual  occupation.  wlU  not  bo 
held  liable  lor  any  greater  rent  than  he  actually  received,  unless  It 
is  clearly  established,  In  evidence,  that  he  knew  a  greater  rent  might, 
and  could,  have  been  obtained,  and  that  he  refused,  or  neglecta^,  to 
ohtaln  the  same:  llerriam.  v.  Cront.  21  Or.  60;  Woddell  v.  ifcOoII.  14 
Gr.  211;  Penn  v.  Lockwood,  1  Or.  547, 

A  mortgagee  receiving  rent.,  or  going  Into  »«°Pf """•  ^'' '°°=™;;^^  St"""'- 
the  mortgagor,  must  account  as  a  mortgagee  In  possession  to  a  aubse  i_^  P  _^_^__j, 
„„.„t  Incumbrancer    or  purchaser  of  the  equity  of  redemption,  al-  „,„t  with 
rugh'ThTmo«ragor  has  directed  the  rents  to  be  applied  In  pay  j.«.s.^'. 
mcnt  of  another  debt  due  by  him  to  the  mortgagee:  Oflmour  v.  Roe.  „  „.  ,„ 
n  or    2?4:    court  v.  Hollond.  29  Gr.  19;    unless  such  arrangement  ..b»,«... 
was  made  and  executed  before  the  right  of  the  subsc         t  Incum-  ^„„„. 
toncer  accrued:   Afifcftell  v.  Saylor.  I  O.  L.  R.  458:   .     ■  where  a 
moTagee,  pursuant  to  a  power,  enters  into  possession  a"f  7"«« 
Se  mortgaged  estate  without  default,  at  a  loss,  he  '«  ;"««f  '°  */, 
tecouped  th.  loss  ui  against  a  p«i.ne  incumbrancer,  not  o^y  out  o 
the  rents,  hut  also  out  of  any  surplus  proceeds  arlBlnB  from  th=  »»!=  »' 
th.  propi.ty:    Bo«po.  v.  King.   33   Ch.  D.  278;    56  L,  T.   "O-     But 
.hen  a  mortgagee  suffers  the  mortgagor  to  ^sume  P»»«!»'°^  "«  «»f^ 
to  be  liable  to  account  for  r»nts:  Rice  v.  Geor»c.  19  Or-  "«•    Wl-e^ 
the  mortgage  provides  for  payment  of  five  per  cent  interest,  reducible 
tt  punctually  paid,  to  tour-anda-balf  per  cent.,  a  mortgagee,  on  going 
inlo^ossesslon,  after  d.Mult,  is  not  bound  to  accept  the    "wer  rate^ 
won  Bank  v.  Jnura  Ch,  D.  63   (overruling  Sla.ns  >.  Banks.  9 

"7";  S   1049);Bri.  .'ampsell,  41  Ch.  D.  388.    A  mortgagee  In 

pLbsIou  is  entitled  .  ^  allowed  a  commission  reasonably  pald  for 
coUecting  the  rents:  Union  Ban*  v.  Ingram.  >uvm:  but  see  Eyre  v. 
Huflfies,  2  Ch,  D.  148. 

A  mortgagee,  ;u  possession,  should  ™'  ^^ '''»^P\:"';,:'^°„„°ey -".™ 
rents  received  by  him,  until  he  has  "een  paid  In  full,  when  hi.  money  ^^,^^^.„„ 
was  In  arrear  when  he  entered:  Co!d«:ell  v.  HoU  9  «  •  1"'  ™™'* 
in  appeal.  7  U.  C.  L.  J.  42;  8  U.  O.  L.  J.  93;  hut  "'' »"' ^8  "^  "^ ™', 
adverse  to  the  mortgagor's  right  of  --^a^^P"""'  ""^  °f^  '°'' , '  , 
immunity  of  an  ordinary  mortgagee:  Wotlona!  Bank  "M-"'™'"*^  '^ 
VMei  Hand  in  Band  Band  ol  Hove.  4  App.  Cas.  391:  and  see  notes  to 
Rule  410,  supra,  p.  936  et  scq. 
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mala  474.  Notwithstanding  the  Statute  of  Limitations,  a  mortgagee  In  pouet- 

slon  may  be  compelled  to  account  to  the  mortgagor  for  more  than  tii 

""pSttion.  years'  rent:  Voldwcll  v.  Hatl,  supra,  p.  961;  although,  if  th*-  mortgagee 

•ccowni  by.     ^as  been  overpaid,  the  Statute  would  doubtless  he  a  bar  in  the  mori 

gagor'B  recovering  payment  of  more  than  8ix  years'  arrears. 

Where  the  mortgagee  Is  in  occupation,  he  should  be  charged  with 
an  occupation  rent  up  to  the  day  appointed  for  payment;  pipe  ». 
Shafer,  I  Chy.  Ch,  251;  and  he  Is  entitled  to  interest  on  bts  debt: 
Patterson  v.  Dart,  24  O.  L,  R.  609. 
Attornment  The  mere  existence  of  an  attornment  clause  in  a  mortgage,  does 

(■UuNP.  Qot   make  the  mortgagee   liable   to  account   to   a  subsequent  locum      I 

rfft'ct  uf.  brancer,  as  a  mortgagee  in  possession:   Stanley  v.  Orundy,  48  L.  T. 

106;  but  see  Re  Stockton  Iron  Company,  10  Ch.  D.  335;  40  L.  T.  19; 
Ex  parte  Jackson,  14  Ch.  D.  725;  43  L.  T.  272;  Ex  parte  Punnett,  ifi 
Ch.  D.  226;  44  L.  T.  226;  Ex  parte  Harrison,  18  Ch.  D.  127;  45  L. 
T.  290;  nor  yet  the  fact  that  he  has  given  notice  to  the  tenant  of  the 
mortgagor  to  attoru.  unless  the  tenant  has,  In  fact,  attorned,  his  mere 
continuance  In  possession  after  the  notice  is  not  sufficient:  Towcnon 
V.  Jackson,  1891.  2  Q.  B.  484;  65  L.  T.  332. 

See  further  as  to  rents:  notes  to  ftuJe  410.  supra,  p.  944. 

E»toppel.--A  mortgagee  may  be  estopped  as  against  a  person 
inquiring  of  him  the  amount  due  on  his  mortgage,  with  a  view  to 
purchasing  the  equity  of  redemption,  from  claiming  more  than  the 
amount  then  claimed:  Dominion  Savings  d  Investment  Co.  v.  Kittridgc. 
23  Gr.  631.  But  if  such  representations  are  made  to  a  person  not 
known  to  be  Intending  to  pur'rhase,  or  deal  In  respect  of,  the  equity 
of  redemption,  they  are  not  hi  tdlng  on  the  mortgagee,  although  actu- 
ally acted  upon :  Moffatt  v.  Bank  of  Upper  Canada,  5  Gr.  374. 

The  mortgagor  may,  by  hln  condut  t  be  also  estopped  from  setting 
up  payments  on  account  of  the  m-.i-tgaB^:  tnaha  v.  Gilchrist.  10  Gr.  301, 

vendor  .  Hen  VmuAoTM  UcB.— Void  M»rtc«c*  tw  PrnvehkH  MoMj.-Where 
(■nforcetble.  a  mortgage  was  given  by  an  infant  for  purchase  money,  and  the  Infant 
I»Br«k"n  on  coming  of  age  adopted  the  purchase,  but  repudiated  the  mortgage: 
for  purchase  an  assignee  of  the  mortgage  was  held  nevertheless  entitled  to  a  lien 
TnVLm  '**"■  *^^  purchase  money:  Orace  v.  Whitehead.  7  Gr.  591. 

Where  land  is  conveyed  In  consideration  of  maintenance,  the  vendor 

has  a   lien  for  the  consideration:    Paine   v.   Chapman,  6  Gr.  33S;  . 

Gr.  179. 

Mortgace  pftr»ble  in  Foreiffn  Onrrency.— Where  the  mortgage 
debt  is  payable  in  lawful  money  of  the  United  States,  the  mortgagee 
Is  entitled,  at  his  option,  to  claim  the  amount  in  the  ciirrpnt  mos::- 
of  that  country,  or  its  equivalent  In  Canadian  currency,  at  the  time  ot 
default  made  in  payment:  3forrcH  v.  Ward.  10  Gr.  231;  Cr^^f<>l^  ^ 
Beard,  14  C.  P.  87;  and  see  Jlfanners  v.  Pearson.  1898.  1  Ch.  581;  <S  !■■ 
T.  43?. 

PrioritUa.— Formerly  the  priorities  were  determined  In  t*'^ /^^J! 
of  executions  by  the  date  of  the  delivery  of  the  writs  to  the  sherin 
for  execution,  and  for  this  purpose  a  fraction  of  a  day  was  r«S^^^*^ 
Bn-kman  v.  Jarvis,  3  U.  C.  Q.  B.  280;  Converse  v.  3Iichir.  16-'^^ 
167.     But  now  under  The  Creditors'  Relief  Act   (R.  S.  0.  c.  8ii, 
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Voluntary 
mortKIBM. 


wjcullon   creditors   wliore   wri''    are   In   the  sheritTa   h»nd«   to   be  »ol.  iTl. 

MBCUted  are  entitled  to  rank  pari  jxjmii;  Harvey  v.  UcNeU,  12  P.  R. 

562*  24  C.  L.  J,  122.    But  an  execution  creditor  directing  the  sheriff 

to  stay  eiecutlon,  may  now.  aa  tormerl-     thereby  lose  bis  priority,  stsyol 

„  .lalnst  any  subsequent  execution  thea  In.  or  thercatter  coming  ^j;"';"","' 

iBto  the  sheriff's  hands,  before  the  stay  is  removed :  Hou  v.  Hamilton. 

E  T  3  Vict  ■   Fotler  v.  SmHh.  13  U.  C.  Q.  B.  243;   Re  Ron.  3  P.  R. 

in' am"  •>!  "ontrcal  v.  Munro.  23  U.  C.  Q.  B.  414;  Kerr  v.  Kiaiey, 

15  c  P.  531;  3'""'  <^  ^^»  '">■  "■  »■'"'''«'■<.  13  Qr.  412.    But  the  sheriff. 

liter  being  suyed.  may  make  a  second  seizure  during  the  currency  ol 

the  writ:  Oatea  v.  Smitlt.  13  0.  P.  572. 

Mo'tgagees  for  value  are  usually  entitled  to  priority,  according  to  ™°'^';j »' 
the  dau  of  registration  of  their  mortgages;  and  the  omission  of  the 
Rertlstrar  to  Index  a  registered  Instrument  will  not  deprive  It  of  Its 
priority;  Lawrie  v.  Ramun.  38  U.  C.  Q.  B.  255;    Oreen  v.  Ponlo». 
8  Ont.  471. 

Voluntary  mortgagees,  and  mortgagees  with  actual  notice  of  a  prior 
unregistered  Instrument,  however,  are  not  within  the  protection  of 
The  Reirtitry  Act  (B.  S,  O.  c.  124);  and  see  Oreoiie.  v.  Tofield,  43  L. 
Tm  Ketile«,en  v.  Wat.on.  46  I..  T.  83:  61  L.  J.  Chy.  281:  Clorlte  v 
Polmer  48  L  T.  857;  and  a  person  making  voluntary  payments  on  a 
registered  mortgage  cannot  thereby  acquire  the  position  of  a  prior 
Incumbrancer  In  respect  of  such  payments  aa  against  persons  having 
thargcs  or  Incumbrancers  on  the  mortgaged  property  at  the  time  ol 
.uch  payments,  subsequent  to  the  mortgage,  even  though  the  person 
making  the  payment  subsequently  obtains  an  assignment  or  tne 
mortgage;  McMillan  v.  IfcJHIton.  23  Ont.  351;  and  where  ar  assignee 
ot  a  term  subject  to  a  mortgage,  In  pursuance  of  an  option  In  that 
iehall  contained  In  the  lease,  purchases  the  fee.  the  mortgage  becomes 
a  charge  on  the  fee.  and  the  purchaser  of  the  tee  has  "»!!'■?[''="■ 
.Ten  tor  his  purchase  money,  as  against  the  mortgagee:  BuMing  A 
I.  l.m-.  V.  JfclCeMiie.  24  Ont.  App.  699. 

A  mortgagee  who  has  assigned  the  mortgage,  and  covenanted  for 
Its  payment,  is  entitled  to  a  Hen  as  against  the  mortgagor  for  all 
payments  so  n  ide:  Flimina  v.  Palmer.  ''2  Or.  226. 

An  execution  creditor  cannot  get  priority  over  a  prior  unregistered 
deed-  BUMCII  v.  Russell,  28  Or.  419;  nor  over  a  prior  unregistered 
e  ully:  Eamilton  P.  L.  Booy.  v.  OilOert.  6  Ont.  434;  Brown  v.  McLean  __^^ 
18  Ont.  533;  Be  Trusts  Corporation  v.  Ballmer,  26  Ont.  181,  ParKe  v_ 
Ril™  3  E.  *  A.  216;  Ee  Lewis  i  Thome.  14  Ont.  133;  b.t  It  would 
Kem  that  a  purchaser  at  a  sheriffs  sale  may:  Van  Wagner  v.  HMUui. 
14  Or.  53. 

Where  the  goods  of  a  debtor  are  liable  to  a  lien  In  favour  of  a  third 
perBon  on  his  giving  notice  to  the  debtor,  and  the  «<><>«'";  f^'^^ 
In  execution  before  any  notice  is  given,  the  execution  creditor  Is  en- 
titled  to  priority:  Bvtori  v.  Russell.  1907,  2  K.  B.  522;  97  L.  T.  104. 
A  mortgagor  who  becomes  also  an  execution  creditor  cannot  acquire 
priority  as  such  over  his  own  mortgage,  and  where  the  mortgaged 
property  Is  sold  the  proceeds  are  applicable  to  the  ""'/'Bf''' 'f*  ""'^ 
the  surplus.  It  any,  which  remains  will  be  applicable  to  his  execution. 
see  Diion  v.  Steel.  1901.  2  Ch.  602. 

Where  it  Is  necessary,  tor  the  purpose  of  settling  the  priority  of  -^^^^'^  i;i' 
Incumbrancers,  to  Inquire  whether  a  person  who  has  been  sued,  waa,  ,„i,j.,to. 
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Bui*  474.  or  was  not,  an  absconding  debtor  within  the  meaning  of  the  Act  <R 
9,  O.  c.  SI' I.  the  Master  may  do  lo,  althnugb  the  party  Hiu>d  may  iiav« 
taken  no  proceedings  to  .*t  aalde  the  attachment:  Montr<,ii  Bank  \ 
Baker.  9  Or,  97,  298;  but  see  Martin  v.  Houlangvr,  S  App.  Uau.  I'liti;  vj 
L.  T.  t)2.  An  attachment  only  binds  lands  from  the  dnie  of  tlie  aeliure 
under  It,  and  an  execution  delivered  to  the  sheriff,  befon>  ncUure  made 
under  the  attachment.  Is  entitled  to  priority  over  It:  Uubinnon  \. 
Bcrgin,  10  P.  R.  127, 

Where  a  creditor  who  had  obtained  security  by  an  ast^lgnment  rrom 
hla  debtor  of  his  chattels,  and  other  assets,  by  way  ni  mortgagr,  was 
notified  by  a  si'bsequent  execution  creditor  of  his  ihitm.  and  Intormfd 
that  be  would  be  held  answerable  for  hla  dealing  with  the  assets 
asaigned,  but  negligently  allowed  the  debtor  to  use,  and  deal  with 
them,  so  that  they  were  lost;  It  was  held  that  the  first  creditor  wu 
thereby  postponed  to  the  second  aa  regards  other  property  liable  tor 
the  payment  of  their  debts:  Huntingdon  v.  Yon  BrockUn.  8  Or.  421, 

For  the  purpose  of  determining  priorities  between  two  deeds  ex- 
ecuted on  tb«  same  day,  the  Master  may  inquire  which  wad  in  fact 
SoJv  M-illd.^"  first  executed,  and  may  have  regard  to  the  Internal  evidence  of  the 
deeds  tbamselves,  for  the  purpose  of  ascertaining  the  intention  of  the 
parties  upon  the  question  of  priority :  Gart$id€  v.  Sltkatone,  D.  C.  i 
L  Co..  21  Ch.  D.  762;  47  L..  T.  76. 

Where  a  judgment  has  been  pronounced  on  the  construction  of  an 
Instrument  declaring.  A.  to  be  entitled  in  priority  to  B..  such  judgment 
is  a  bar  to  any  subsequent  action  by  B.  for  the  reptlflration  of  the 
instrument  so  as  to  give  him  priority,  the  proper  course  in  such  a 
case  Is  for  B.  to  procure  a  stay  in  the  first  action  until  his  action  for 
rectification  can  be  determined:  Caird  v.  Moss.  3S  Ch.  D.  'i2:  55  L. 
T.  453. 

IHavttt«a  b«tweem  Imenmbrftnean.— Where  there  Is  a  dispute 
between  two  persons,  as  to  which  of  them  Is  entitled  to  an  Incum- 
brance, the  Master  may  determine  the  question  himself,  or,  where  to 
do  BO,  would  he  likely  unduly  to  delay  the  plaintiff  a'>'i  other  parties 
noc  Interested  In  the  question,  he  may  report  the  '  ^umbrance,  and 
ita  priority  as  regards  oth«>r  incumbrances,  and  the  dispute  between 
the  claimants,  so  that  the  Court  may  give  proper  directions  for  deter 
mining  the  question:  McDonald  v.  Wright,  12  Or.  552. 

Plaoa  •t  Paymmt.— The  Master,  In  appointing  the  place,  and 
manner  of  payment,  must  proceed  under  Rule  430. 

Persona  to  Redeem,   and   Day   for  Kedemptloii.-The  Master 

is  to  appoint  a  day  for  redemption.  He  should  be  careful  to  see  mat 
tv»  da/  appointed  Is  not  a  Sunday,  or  a  bank  holiday,  otherwise  a 
new  day  will  have  to  be  appointed,  before  a  final  order  can  t)e 
obtained:  Holcumb  v.  Leach.  3  Gr,  449.  The  omission  of  the  Master 
to  appoint  a  day  for  redemption  may  be  ren.^-died  by  order  in  cnam- 
bers:  King  v.  Connor,  10  Gr.  364. 

Where  the  judgment  Is  for  sale,  one  day  Is  appointed  six  calendar 
months  from  the  making  of  the  report,  for  the  mortgagor  to  redeem 
i.  the  plaintiff,  and  all  subsequent  incumbrancers  who  have  provea 
claims;  in  default  of  payment,  a  final  order  for  salf  is  n|»"'^'  ■ 
Rulr,  478,  486.  but  see  Jone.  v.  Harris,  55  L.  T.  884.  where  only 
three  months  were  allowed  for  redemption.    Where  the  judgment  la 
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[orecloiure.  the  «ubMQuent  Incumbranceri  «r«  ordinarily  entitled  to  ■>■•  m. 
lucccsilve  rights  ot  redemiitlon  In  the  order  In  which  they  acquired 
ihelr  charges;  six  calendar  months  being  given  to  the  llrst  In  Drlorlty. 
and  one  calendar  month  (Kulc  489)  to  each  of  the  others  lu  succession. 
Scion   5th  ed..  1645;  Werner  v.  Podtrion,  '.V.  N.  1884,  20.     But  the 
Court' may  epeclally  direct  that  one  day  only  he  given  to  all  the  deten- 
dants  to  redeem  the  plaintiff,  without  prejudice  to  their  priorities  (»(«■ 
If  Barllett  v.  Heea,  L.  It.  12  Kq.  3'J5;  The  Oeneral  Vredit  J,  1).  Co.  v. 
Olejo    '2  Ch.  D.  549;  4S  h.  T.  1S2;  Smith  v.  Olding,  20  Ch.  D.  462; 
50  LT    367;    Lewti  v.  Alierdare  .{  P.  Co.,   50  L.   T.   451;    Wislcrri 
cmaia  L.  i   S.   Co.  v.  Hclmroii,  28  C.   L.  J.   185.     In  Mulaal  Ll/c 
iuariwce  Co.  v.  Langlev,  26  Ch.  D.  686;   51  L.  T.  284.  Pearson.  J., 
said  thai  as  a  general  rule,  .'here  there  are  several  dotendants.  bul  one 
day  should  be  given:  and  see  i-lnll  v.  Metxict,  27  Ch.  D.  246;  51  L. 
T  424-  where  the  practice  of  giving  successive  days  for  redemption. 
«'herc  there  are  subsequent  Incumbrancers,  was  declared  to  be  ano- 
malous; and  see  Davi,  v.  M,mlc,j.  78  U  T.  Jour.  318;  DobW  v.  M<i«h„. 
•)8  Ch    D    664;    Ju/nci!  v.  .Vlcftolls,  56  U  T.   152.     A  puisne  Incum- 
brancer  and  all  persons  claiming  under  him  are  entitled  to  but  one 
aay  tor  redemption:  Lovciaj/  v.  Chapman,  32  L.  T.  689;  Beflior  v.  lucfc, 
L  R   4  Eq    537-  and  so  are  execution  creditors,  where  there  are  no 
intermediate  Incumbrances;  Bate,  v.  Hillcoot.  16  Beav.  139;  Sleod  v^ 
Bon*..  5  D.  &  S.  560;  Ariagh  v.  Wilson,  1  Chy.  Ch.  389;  Seton,  oth 
cd..  1643;  but  sec  Carroll  v.  If  opsins,  4  Or.  431. 

As  to  the  mode  In  wb  a  the  direction  for  redemption  Is  given 
where  one  of  the  subsequent  Incumbrancers  Is  an  annuitant:  see 
Smilhett  v.  Hellecth.  44  Ch.  D.  161;  62  L.  T.  802. 

After  a  judgment,  or  report,  appointing  a  day  for  redemption  a 
plslntiff  cannot  be  required  to  accept  payment  ot  the  'ei'mP""" 
money  before  the  day  named  for  payment  with  Interest  ""'y  '" J^"' 
date:  Hill  v.  Ro.tMnds.  1897,  2  Ch.  361;  77  L.  T.  34;  but  see  The  Mart- 
gm'-ict  (R.  S.  O.  c.  112),  s.  15;  and  It.  S.  C.  c.  120,  a.  10. 

A  party  making  default  In  redemption  at  the  time  appointed  may  .8 
foreclosed:  Kule  486,  and  new  accounts  may.  from  time  to  t  me.  be 
taken  without  further  order;  Rule  477.  When  »»'''?  "^«%''' '?s 
cumbrancers  have  been  foreclosed,  one  calendar  month  (Bute  489)  is 
,iven  to  the  mortgagor  to  redeem,  and.  on  default,  he  may  be  'oreclo  ed^ 
An  Incumbrancer  redeeming,  may  proceed  to  foreclose  he  'f^^^^ 
incumbrancers  and  the  mortgagor,  as  it  he  were  the  "^f  "»1  PW"f 
in  the  action.  A  subsequent  Incumbrancer  redeeming  ™'  «'''''  "^J 
ot  priority  may  add  the  amount  paid  to  his  own  claim  as  against 
slMncumbrancers  subsequent  to  himself,  but  not  as  against  any  that 
are  prior;  as  against  the  latter,  he  may  claim  to  be  "deemed  In  ^^ 
spect  ot  any  claim  be  has  paid  which  had  priority  ^''"«'\'^'"J_ 
claim.  But.  Inasmuch  as  a  prior  Incumbrancer  on  ""'^'-B  a  '"*^« 
,uent  incumbrancer,  in  respect  ot  a  prior  claim  paid  """J  'f '»"«'^ 
would  be  entitled,  to  add  the  amount  so  paid  to  his  "/"J^"' «"^  ° 
be  redeemed  by  the  latter.  It  will  generally  be  found  '»"'«'"!"'  ° 
claim  the  Hght  to  be  redeemed,  and  the  1"<^™''"''«'- ""'  his  claim 
to  the  plaintiff  should  be  appointed  to  be  redeemed  «'  °  "=  °^^7„ 
without  first  requiring  him  to  redeem  a  subsequent  '"=™^™^"  '"J 
respect  ot  any  prior  claim  paid  by  the  latter.  7''"'„ '*\"°r'*!S; 
redeems  after%»(-«.  incmbrancers  hare  been  foreclosed  he  the«W 
opens  the  foreclosure  as  to  them:  see  Sot  '\»"''^r'"'-^J\,^j,'„^ 
Otter  V.  Lord  Vdul,  2  K.  S  J.  650;  6  De  0.  M.  ft  O.  638;  Read  v.  «««». 
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■ila  <T4.         14  Or.  330:  16  Or.  52;  Bell  v.  Sunderland  BKlldtn;  BoHeli/,  3«  Cb.  D 

«18:  -lO  L.  T.  D6S;   »nd  »te  Lalbrwtk  v.  /^iitindn,  ui»  U  T.  ;{(«;  unil 

fV'Aift'IfV  V.  Detaney,  intra, 

Ki'drnipMoii.  Where  r  rtloni  of  an  Mtate  under  mortgage  are  ronvpyrd  nwiy  by 

5^'|,*„'";,"',lJ  the  iDortgakor.  one  day  ihoiild  be  given  to  all  the  iiemom  IntorMifd 

lif  rrt.f»i>        In  the  equity  of  redemption  to  redeem:  Hill  T.  foriylh,  7  Or  4«1;  k 

ti'in  diMd^d    yjgo  where  there   la  any  dispute  between   co-defpndiiutA  sn  to  thflr 

prlorltiea.  one  day  may  be  given  to  all  to  redeem  without  prejudice  to 

their  right!  inter  le:  General  Credit  i  D.  Co.  v.  Olcjj.  22  Ch.  D.  5t> 

48  L.  T.  182;   Smil*  v.  Oldinff,  25  Ch.  D.  482;   50  I,.  T.  J57i  l,fim  y 

Aberdare  <f  P.  Co.,  50  L.  T.  451;  but  where  there  u  a  stipulation  In 

the  mortgage  that  In  caae  of  lalea  by  the  mortgagor,  the  mort|iite>' 

shall,  on  payment  of  a  certain  portion  of  the  purchase  monty.  rdeaw 

the  part  sold,  eech  purchaaer  Is  entitled  to  redeem  his  own  part  on 

payment  of   the   stipulated   portion   of   the  money,  and  the  Master 

should.  In  such  a  case,  appoint  one  day  for  each  of  the  several  persons 

BO  entitled,  to  redeem   his   respective  portloi:   accordlnKly:   Davii  v 

White.  18  Or.  312. 

As  to  the  rights  of  purchasers  of  different  t>ortlons  of  the  mortgaged 
estate  Infer  te,  see  Barker  v.  Ecclet,  17  Or.  277;  Joma  v.  BccK  IS 
Or.  671;  Pierce  v.  Canovan,  28  Or.  366;  7  Ont.  App.  187;  BucHltf 
V.  Boumon.  12  Or.  457;  -Vorrls  V.  Meaiowt,  28  Or.  334.  aUrrned  I 
Ont.  App  237;  Clar*  v.  Bogart.  27  Or.  450;  Fraier  v.  Saglc,  16  Oat.  :il 
Where  a  mortgage  comprised  both  real  and  personal  estate,  on  the 
death  of  th*-  mortgagor  It  was  held  that  his  personal  representative 
was  entitled  to  redeem  both  properties,  but  that  the  reconveyante  to 
htm  should  reserve  the  right  or  equity  of  redemption  of  any  otner 
person  or  persons;  Holl  v.  HeKard,  32  Ch.  U.  430;  i4  I..  1'.  810:  bul 
see  now  The  Devolution  of  Ettatet  Act  (R.  S.  O.  c.  119).  ss.  4,  8,  10 
A  tenant  for  life  of  a  mortgaged  estate  cannot  purchase  the  eitate 
at  a  sale  under  a  power  of  sale  In  the  mortgage,  so  as  to  cut  out  the 
remainderman  under  the  same  settlement:  Griffith  v.  Ou-rn.  1907.  1 
Ch.  195;  96  L.  T.  6;  and  probably  the  same  rule  would  apply  where 
the  aale  takes  placa  under  a  Judgment. 

A  mortgagee  who  realizes  a  part  of  his  security  for  his  debt,  does 
not  thereby  prejudice  his  rights  In  respect  of  the  rest  of  his  security: 
see  Mankt  v.  Whiteley.  1911,  2  Oh.  448;  105  L.  T.  504,  at  P.  509;  and 
«ee  9.C.  sub  nom.  Whitelcy  v,  Delaney.  1914.  A.  C.  132;  110  I,.  T.  T3t 
Where  several  persona  are  Interested  In  the  equity  of  redemption. 
anr  one  of  them  seeking  to  redeem  is  entitled  to.  and  as  a  rule  muit. 
redeem  the  whole  mortgaged  property,  and  not  merely  a  proportionate 
part,  but  the  conveyance  to  one  of  several  persons  entitled  to  the 
eq.ilty  of  redemption  should  be  made  subject  to  the  right  of  redemp 
tlon  of  such  other  persons:  Pearce  v.  if  orris.  L.  R.  5  Chy.  227:  22  L 
T.  190;  Fauldt  v.  Harper,  11  S.  C.  R.  639;  Kenncdi/  v.  Fojwell.  U  0 
L.  R.  389.  Bat  under  special  circumsUncea  one  of  several  Joint  mort- 
gagors was  permitted  to  redeem  his  proportionate  part  of  the  mort 
gaged  estate  on  payment  of  a  proportionate  part  of  the  mortgap 
debt :  Beadiy  v.  Pendergatt,  66  L.  T.  790;  and  see  Smith  v.  Hunt.  2  0 
L.  R.  134;  4  O.  I>.  R.  653,  where  third  parties  having  awiuired,  under 
a  power  of  sale,  a  legal  title  to  an  undivided  three-fourths  of  the  morl 
Kaged  property,  the  mortgagor  was  held  only  entitled  to  redMm  ths 
remaining  undivided  one-fourth,  and  to  get  compensation  tor  the  three- 
fourths  from  the  mortgagee. 
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Wherp  the  day  mppolnttfd  (or  redi'mpttoD  I*  uncertain,  n  nt-w  day  ■•I*  *T4. 
muit  be  appointed:  Hcolt  v.  McKcoun.  1  Chy.  Ch.  186. 

PeodlDK  tl»«  time  allowed  (or  redemption  It  li  not  competent  (or 
tlu  mortgaiee  to  lell  the  mortiafed  property  under  a  power  o(  lale: 
aleveiu  V.  Titeolni,  Ltd..  1»03.  1  Ch.  867;  88  L.  T.  468.  (In  th'..  ia« 
lure  to  appeal  wai  ilven:  117  U  T.  J.  199.  h,  •  the  caMS  li  not  (urtber 
reported.) 

But  the  exercUe  o(  the  power  o(  >ale  b"'  e  an  action  to  redeem 
bu  been  commenced  puta  an  end  to  the  right  o(  redemption;  oven 
thouih  the  purchaaer  U  In  default:  SoKmon  r.  J»c<7oll,  12  W.  L.  K.  146. 

Xaitw'a  »epo»t-The  Ma»ter'«  report  ahould  bear  date  the  day  J^";''" 
It  li  ilgned.  and  not  be(ore:   Waddcll  v.  KcColl,  14  Or.  211.    It  mu«t  j,',.  j, 
be  connrmed  before  the  day  appointed  (or  redemption,  or  a  anal  order 
,111  be  refuaed:  Jfo»n(oin  v.  ,'l>r(er.  1  Chy.  Ch.  207;  KlIU  v.  OHoa,  ;:;i:Z.i 
•  Chy   Ch    53      In  the  latter  raae  a  month's  further  time  to  redeem 
«ai  ailowed;  and  aeo  Huli  489.  and  /mp.  Tnult  Co.  v.  jr.  r.  Bfcurtlv. 
5  0.  W.  n.  641. 

A»  to  conOrmlng  report:  »ee  Rulrt  .:9a.  7611.  and  notca.  The  oml«- 
■lon  to  appoint  a  day  tor  redemption  may  be  remedied  by  application 
In  Chambera ;  King  v.  Connor,  10  Or.  364. 

Where  the  Maator  had  omitted  to  allow  the  plalntlB  two  Item,  of  c«J'«';"« 
interest  an  order  wa.  made  to  correct  the  ml.take.  after  a  «nal  order  "I""' 
lor  sale,  without  appointing  any  new  day  for  payment:  BcHCl/  v. 
OroAom  9  U.  C.  L.  J.  8?;  and  see  Jforlci,  v.  Matthewi.  12  Or.  4o3, 
but  the  Master  cannot,  of  hi.  own  motion,  In  a  aub^eouent  report, 
correct  a  mistake  In  a  prior  report:  Croo*.  v.  Slrcel.  1  Chy.  Ch.  78; 
and  see  further  RR.  502-4.  note  p.  915. 

Eitwdlnw  mm.  for  F»Tm.«t.-Appllcatlon  to  extend  the  time  E«j..l.... 
for^^r' .hould  be  made  In  Chambers:   Xnon.  4  Or.  "•  J^'"  °p'.JS.Vr 
the  defendant  .bowed  that  he  had  sold  for  £300.  and  the  mortW*  lebt  ,,... 
WM  only  £260,  and  that  ho  expected  to  receive  payment  In  full  In  two  «"«.*■ 
or  three  months,  the  time  was  extended;   ford  v.  Slecple..  10.^. 
282     So  al»o  where  the  mortgage  wa.  for  purchase  money,  and  the 
vendor  had  neglected  to  pay  off  a  prior  mortgage    P"""'"'  "   "'; 
covenant,  and  It  appeared  that  .he  existence  .(  »«  j;»  J"'*"' 
prevented  the  defendant  from  raising  ---«»»•  W  f  ^'  '"'Z,' 
"be  time  was  extended:  O.  v.  7..  2  Chy.  Ch.  33.    So  al«.  »"'  °">"'^» 
further  time  was  given,  where  the  defendant  was   prevented   froin 
raurng  the  money  "y  reason  of  an  Improper  aive'tlse-ent  pub  Ished 
by  the  plalntKTs  sollclturs:   Wlmour  v.  Mever..  2  Chy.  Ch.  179      So 
also  where  It  was  shown   that  tb,  value  of  the  property  would  be 
hanc^fniie  meantime,  by  the     .nstructlon  of  a  railway:  C.«.ro» 
>.  Cameron.  2  Chy.  Ch.  375;   and  where  a  reasonable  prospec    of  l,a  _ 
ment  at  the  extended  time  wa.  shown,  the  time  was  extended.  Cajn  . 
V  Durie.  2  Chy.  Ch.  394;   Street  v.  O'Keilly,  2  Chy   Ch.     'O.   but  «> 
affliavlt  of  the  solicitor,  that  be  believed  hi.  clients  had  «f ««    "'^^ 
,elves.   and   were   endeavouring  to   raise   the   -<>»^y.  ^-f   '^"  ^^^^^ 
property  was  worth  much  more  than  the  debt,  was  held  ln.uS.Ment. 
.1no».,  4  Or.  81. 

Where  pending  an  appeal  It  Is  desired  to  extend  the  t'f" /-  ^J  *^ 
a  iudg^enror  report,  for  redemption  uuUl  after  the  appeal  sh.l  have 
LenTspos'eroMhe  application  under  B-.e  176  may  be  made  to  the 
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Court  of  Ant  InsUnce:    Jfanfet  ▼.  WAtrrfry.  1918,  1  Ch.  .'st.  m  i 

T.  4iO. 

Where  tbe  appllcMtlon  li  n»d«  ufter  the  day  Hxed  for  rtidemptkn 
th«  kppUnnt  It  utually  required  to  pay  Inttreit  for  the  vitmdfd  tlm*. 
on  tbc  wholo  amount  found  due  for  principal,  and  tntmhr:  strm  <. 
WKeWn;  Vahunc  v.  Iturie:  Vamrron  v.  Camrron,  #t(;w«i.  p.  i.tn;;  lod 
the  iHiymt'nt  of  the  whoh-  rontn.  or  al  ull  (-vcntii  tho  i-omis*  of  the  «|i 
[>lU-atloD,  fi  alio  imuatly  made  a  condition  precfdcnt :  Hi.:  :inil  «'t'  ih,' 
ford  V.  Yatv,  I  K.  *  J.  6TT;  WhitftvUl  \.  liobvrtM,  7  .tiir.  N  s  !:■;« 
CanaOo  Permanenl  L.  d  S.  Co.  v.  DomaiaMon,  30  C.  U  J.  H;  ud 
wh^ro  the  mortxaRpe  swore  that  he  had  been  comp«lli>d.  In  rnnsequenc. 
of  tho  mortgagor'a  default,  to  contract  a  loan  to  muut  bin  lloblUtlrv 
at  a  higher  rate  of  Interest  than  that  rewrved  by  the  mortgaic;  on 
extending  the  time,  the  mortgagor  waa  required  to  pay  lucti  a  sum  i< 
would  cover  tho  exeeia  of  Interest  payable  by  the  mortgagee:  Howari 
V.  Jtfucriru,  1  Chy.  Ch.  37.  It  Is  probable  however,  that  where  thi 
application  is  made  before  a  final  order  ha»  been  obtained,  ttif  R;»|ilk.t 
lion  will  be  more  rendtly  gninted,  and  on  liits  utrliiKt'nt  hnii*.  th^ir 
where  It  Is  made  after  the  Anal  order  has  Issued :  Patch  v,  Ward.  L 
R.  3  Chy.  :!I2. 

Time  may  be  extended  on  the  same  grouc  's  In  a  redemptloa  auilou, 
where  the  application  Is  not  made  until  after  a  flnal  order  dlsmlsilng 
the  action,  that  order  must  be  first  vacated:  tee  CoINnion  v.  Jefffry. 
1898,  1  Ch.  644;  76  L.  T.  78. 

See  further  as  to  application*  to  open  forerloBure.  nnd  extend  tb- 
time  (or  payment.  Rule  486,  note. 

475.  On  any  proceeding  for  foreclosure  by,  or  for  rt* 
ilemption  against  an  assignee  of  a  mortgagee,  tiie  state 
ment  of  the  mortgage  account,  under  the  oath  of  suoli 
assignee,  bliall  be  sufficient  prima  facie  evidence  of  thf 
Btate  of  such  account,  and  an  affidavit  or  oath  shall  not 
be  required  fr^m  tlie  mortgagee  or  any  intermediate 
assignee  denying  any  pajment  to  such  mortgagee  or 
intermediate  assignee,  unless  the  mortgagor  or  his  as 
s'gnee,  or  the  party  proceeding  to  redeem,  denies  by 
oath  or  affidavit  the  correctness  of  such  statement  of 
account.    C.E.  751. 

See  court  v.  Holland.  8  P.  R.  213. 

476.  The  Master's  report  shall  state  the  names  of  all 
persons  who  have  been  made  parties  in  his  office,  aiw 
who  have  been  served  with  the  notice  or  appointment 
hereinbefore  provided  for,  and  the  names  of  such  as  have 
made  default,  and  shall  set  forth  the  amount  of  the  claim?. 
and  priorities  of  such  as  liave  attended,  and  these  latter 
shall  be  certified  as  the  only  incumbrancers  upon  the 
property.    C.R.  752. 

For  forma  of  roporta  In  mortgage  cases:  see  H.  &  I^.  Forms.  .  os. 
1070-1072,  1075.  1077.  1078-1080. 
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477.  SnbBc<|Ut'iit  accoimtn  sluill.  frnin  time  to  tiiin',  be  ■•Jy,*"' 
tukfii  Hulinoiiuuiit  i'o»t8  tuxiil,  uikI  iii'ifssuiy  prooef<Uu«»  K.b..«».i.i 
Imd    for  redemption  by,  or  foreclosure  of,  tlie  ctlier  j;';:",'.\„, 
imrtipH  entitleil  to  rcdeoiii  tbe  niortKHRi'tl  iireinises,  bh  if  <■>  »•■'•' 
,i..cifli'  directions  for  all  these  purposes  liiid  been  con 
tallied  in  tlio  judguieut.    C.K.  To:).     1  Ah  amvM.d  by  Uule 
I,  Uoceniber,  191:1.  | 

K  thu  mortgaior,  or  owner  ot  the  equity  ot  redemDtlon.  or  .njr  In-  «";;',";'; 
,umbr.neer,  redeemi  «ny  prior  cli.r,e  which  wu  hi.  own  debt,  or  , 
whlfli    by  conlraet,  eipre..  or  Implied,  he  w».  bound  to  dlwharie.  br...-.^ 
he  cannot  keeli  »u.h  charge  alive  aa  against  a  mi.nc  .ncumbruncer. 
i;:.e  incumbiancc  he  1.  .l.o  exprcly,  or  ImpU.dly,  bound  to  dl. 
chargr:  fll"*''  v-  B,»lu.  r,  Or.  3r,U;  0».  r  v.  Lord  l.iux,  i  K.  ft  J.  M. 
i  D.  a.  M.  li  O.  MS. 

in  taking  the  .ubienucnt  account  the  Master  may  allow  a  ilim  paid  I..""" 
tor  Inaurance  .Inc.  the  laat  account,  under  a  provUlon  In  the  mort- 
lage:  Betltme  V.  Cnlcull,  3  Or.  648. 

in  Kngland.  It  U  the  practice  on  taking  the  .ub«quent  account,  to  ji,'™'.;" 
allow  Intiraat  on  th.  gro..  unount  ol  principal  Intereat  and  co.t.,  .„.„, 
lound  du.  by  the  iMt  report:  £!«»  ».  furHi..  1»  Cb  D.  49  «  L. 
T  °35;  and  «e  Jacoi  v.  fori  o/  SiMToll..  Mo..  27;  b.:  In  Ontario.  It 
L  not  "en  co.tomary  to  allow  InterMt  upon  Inter  In  r»pecl  of 
."incumbrancer',  own  proper  debt,  unle..  the  ni.  ...g«  .wr...ly 
provide,  therefor.  But  where  a  .ub.eQuenl  '«»"'>'"''"'  ''.»'•  °'" 
0  lucumbrance,  he  I.  entitled  to  InUreat  on  'V  .•*•?"'  .r^Sn 
paid  by  him  for  principal.  .-terMt  and  co.1.;  the  Intereat  °"  '"»  P--'"; 
ctp.1  being  computed  at  the  rat.  r-crred  In  hi.  own  jecurlty,  hut  on 
fh.  ln«r«t  and  co.t..  at  the  legal  rat.  only:  *oJf««er  ,.  HcCor,  » 
C.  L.  J.  J84. 

Although  ordinarily  a  mortgagee',  own  "•",*»  "»''»"  J?"™'; 
,«  It  they  have  been  eiprewly  ordered  to  he  added  to  hi.  debt  they 
b^«  inu^t  at  the  .am.  rate  a.  the  principal  money  from  th.  dat. 
ol  Uiatlon:  BordlcK  v.  Knight,  41  Ch.  D.  537. 

Where  an  execution  creditor  red«,m.  »  P'""'"""''''.'";.'"  ^' 
entitled  to  conwlldate  hi.  claim  a.  execution  f^^^""  ""*j,'*»  ° 
the  plaintiff  which  he  ha.  paid  off,  and  an  .».lgnee  '"  ="f'°"  °' 
ihe  mortiakor  cannot  redeem  the  execution  creditor  without  paying 
t  :hT.mount''"du.  to  him:  Fcdera.  We  Au«.Oo^  v.  «H«.o„,  13 
0  I.  R   12T.    S.  C.  tub  nom.  Srolt  v.  Siconnon.  39  8.  C.  B.  .io. 

Where  a  .ub.e,uent  incumbrancer  redeem,  the  plaintiff,  »"«  deelree 
to  proceed  under  thl.  Rule.  It  ha.  not  been  u.ual  'f;  "'"  '<■  'f'™ 
•n  order  to  continue  the  proceeding.  In  his  """"'Xmaff  to  arume 
1.  treated  a.  giving  him  the  right,  on  [f  «'»^«JJ«^''''"f^^°"y  „t 
the  carriage  of  the  Judgment  under  thl.  Kule  without  the  nece..lty 
■ny  order  under  Rule  300:  .e«  Mad.  Chy.  Pr.,  498. 

478.  If  the  judgment  directs  a  sale  on  default  in  pay^  -.;--„ 
ment.  then  on  default  being  made,  and  an  "J^er  for  sale 
obtained,  the  property  shall  be  sold,  ''t'l  *^/Pf;"^";. 
tion  of  the  Master,  and  the  purchaser  shall  pii>  h.s  pur 
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chase  monev  into  Court,  to  the  credit  of  the  action 
C,R.  754. 

C.  R.  754  provided  for  the  Bettlement  of  conreyancei  by  the  Master, 
but  that  Is  now  provided  for  in  case  of  all  sales  by  the  Court  bf 
Rule  416. 

By  Rule  438.  where  a  sale  ia  ordered,  the  Master  may  cause  the 
property,  or  a  competent  part  thereof,  to  be  sold,  either  by  public 
auction,  private  contract,  or  tender;  or  part  by  one  mode,  and  pan 
by  another,  as  he  may  think  best  for  the  Interests  of  all  parties; 
and  he  may  fix  an  upset  price,  or  reserved  bidding,  but  such  price,  or 
bidding,  must  be  so  fixed  at  the  meeting  held  by  him  for  the  purpo&e 
of  settling  the  advertisement,  and  making  the  other  arrangements 
preparatory  to  the  sale,  and  must  be  notlGed  In  the  conditions  of  sale. 
The  Master  Is  to  settle  all  necessary  conveyances  for  the  purpose  of 
carrying  out  the  sale.  In  case  the  parties  dlller;  or  in  case  there  shall 
be  any  pe*  ions  under  any  disability  interested  In  such  sale:  see  Rtils 
416.  457. 

Before  a  sale  can  take  place,  a  final  order  must  be  obtaloed:  see 
Rule  486,  and  note. 

It  la  the  Master's  duty  not  to  sell  the  whole,  where  it  is  ctrar  that 
a  sale  of  part  would  lufilce  for  the  payment  of  the  ineumbranro^ 
Where  the  mortgagor  thinks  more  land  Is  c^ered  for  sale  than  .^ 
neceasary,  he  should  object  at  the  settlement  of  the  advertisement. 
It  is  too  late  to  take  the  objection  after  the  sale:  Beaty  v.  Raden- 
hur$t,  3  Chy.  Ch.  344. 

479.  The  purchase  money,  when  so  paid,  shall  be  ap- 
plied and  paid  out  of  Court  iu  payment  of  what  has  been 
found  due  to  the  plaintiff  and  the  other  incumbrancers 
(if  any),  according  to  their  priorities,  together  with  sub- 
.sequent  interest,  and  subsequent  costs.     G.R.  755. 

Even  after  a  sale  a  dowress  waa  allowed  to  come  In  and  prove  her 
claim:  Hyde  v.  Barton,  8  P.  R.  205. 

This  Rule  makes  no  provision  for  the  disposition  of  the  residue, 
after  payment  of  the  claims  of  the  plaintiff,  and  other  Incumbrances. 
A  motion  may  be  made  by  the  mortgagor,  before  a  Judge  in  Chambers, 
for  payment  of  the.  rer'iue.  Since  Uth  Ma^ch,  1879,  a  wife  barrtnj 
dower  in  a  mortgage,  does  so  only  for  the  purpose  of  the  mortgage, 
and  Is  consequently  dowable  out  of  any  surplus  after  satisfying  the 
mortgage  debt.  It  will  therefore  be  necessary  wherever  this  right 
exists,  that  the  Krlfe  should  be  notified,  and  provision  made  for  her 
protection,  in  any  order  directing  payment  oat  of  the  surplus:  The 
Dower  Act  (R.  S.  C.  c.  70),  s.  10:  Martindale  v.  Clarkson.  6  Ont.  App. 
l;  but  It  would  seem  that  the  wife  of  a  mortgagor  who  has  Joined  in 
the  mortgage  should  now  be  made  a  party  by  writ:  Blonff  v,  Fitzgerald. 
15  P.  R.  467;  sed  qutrre,  whether,  even  now.  a  woman  havir;  a  mere 
inchoate  right  to  dower  in  mortgaged  lands  has  any  present  right  of 
redemption. 

The  Cro4i*or»'  Relief  Act  (R.  3.  O.  c.  81),  applies  to  executions 
-igainst  lands  which  have  been  sold  in  a  mortgage  action;  and  the 
surplus  after  paymrtit  of  specific  Incnmbrancers  Is  distributable,  rate- 
ably  among  tk«  execution  creditors:  Harvey  v.  Mcyeil,  12  P.  R  362; 
24  C.  L.  J.  122. 


/ 


MABTER'^  office- — MOBTOAOE  ACTIONB. 


ion 


The  .urplus  proceeds  ot  mortgaged  land  .old  In  the  lltetlme  of  the  »«J«i,"«. 
mort«agor  are  personalty,  and,  in  case  ot  intestacy,  devolve  as  sucli, 
,«i.  thougl.  there  be  a  power  ot  sale  which  provides  that  the  surplus  Is 
u  go  to  the  mortgagor  "  his  heirs  or  assigns  " :  /«  re  Orange,  Ohaimck 
V,  oronoe,  1907,  2  Cb.  20. 

480  Upon  a  reference  under  a  judgment  for  redenip-  "'fit; 
tion  the  Master  shall,  without  any  special  direction,  take  «5™»„',S:„ 
an  account  of  what  is  due  to  the  defendant  for  principal  -"i"- 
money  and  interest,  and  his  costs  shall  be  taxed,  and  a 
time  and  place  for  payment  appointed.    C.B.  756. 

Six  months  Is  usually  allowed  tor  redemption  by  the  plalnUff  in  a 
redemption  action,  as  in  the  case  ot  a  detendant  in  a  |oreclo«ure 
action-  see  Bui™  474,  489,  and  note..  But  it  would  se^m  that  it  the 
mortgagee  were  to  insist  on  exercising  his  power  ot  sale  ins«in(f  r.  a 
mortgagor  could  not,  by  commencing  a  redemption  action,  where  the 
rlBht  to  redeem  is  not  in  dispute,  procure  an  extension  ot  time  for  re- 
demption, nor  even  stay  the  sale  pending  the  action,  except  on  the  tenns 
of  br  nging  the  money  sworn  to  be  due  by  the  mortgagee  for  principal, 
tate  esf,  and  costs,  into  Court,  to  abide  the  taking  ot  the  account. 
But  where  the  right  ot  redemption  is  in  «»»""'•»  ««°"''»  ", 
Lined  until  the  trial  or  hearing  ot  '>■«=»"«  7'f™'^;'Y'"'^i^° 
amount  claimed  into  Court:  Rhode,  v.  Bwkland  16  Beav.  212.  -19, 
and  the  general  rule  reauiring  the  payment  of  the  money  I«<>  Court 
may  be  modilled,  having  regard  to  the  special  circumstances  ot  the 
Z:  see  HicltsJ^  v.  DarXow.  23  Ch.  D.  m:  MacXeod  v.  /one,,  24 
Ch.  D.  289. 

In  the  -vent  of  a  plaintitt  in  a  redemption  action  tailing  to  redeem 
at  the  time  appointed  he  may  he  foreclosed:  Rule  487. 

481  Where  the  judgment  is  for  redemption  or  fore-  l'°;;XU 
closure,  or  redemption  or  sale,  such  proceedings  are  m  ^2\^-,\Z, 
such  case  to  be  thereupon  had,  and  with  the  same  effect  e,« 
as  in  an  action  for  foreclosure  or  sale,  and  m  such  case 
the  last  incumbrancer  shall  be  treated  as  the  owner  ot 
the  equity  of  redemption.    C.B.  757. 

In  an  acUon  for  redemption  the  plaintia  Is  not  entitled  to  a  sale 
in  default  of  redemption,  and  It  Is  only  where  the  mortgngee  expressly 
consents,  that  a  Judgment  in  a  redemption  acUon  can  be  so  framed. 

Usually  the  only  alternative  of  redemption  is  foreclosure  or  dls 
missal  ot  the  action,  which  is  eQuivalent  to  a  foreclosure.  The  plain- 
tin  may  be  foreclosed:  see  Rule  487;  and  under  this  Bale  the  mort- 
gagee may  bring  In  any  subse>|nent  Inoumbrancers  and  '<'««'<'«"^»'»; 
Z  when  the  mortgagee  brings  In  the  ™'»««"f'/»5""''"r!"  ,'^ 
would  seem  that  they  would  have  the  ordinary  >■  «" /' *^  =^"'' '° 
a  foreclosure  action,  and  be  enMtled  to  claim  a  sale  »"/*» ';"»';""''• 
because  the  action  then  ceases  to  be  a  redemption  action,  and  becomes 
one  for  foreclosure :  see  Kule  462, 

A  mortiagor  or  any  person  liable  to  pay.  Is  entitled  to  redeem  any 
mong^mfde  after  "e  1st  July,  1880.  after  It  ha,  J™  •-J"^; 
even  tZigh  the  time  limited  by  the  mortgage  Itself  tor  redemption 
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hoB  not  expired:  The  Interett  Act  (R.  S.  G.  c  120),  g.  lO;  He  Parfccr 
30  C.  L.  J.  140;  but  tbia  provision  does  not  extend  to  mortgages  or 
debentures  secured  on  real  estate  given  by  any  joint  »tuek  company. 
or  corporation :  lb. :  and  after  the  time  (or  redemption  has  been  fixed  br 
any  judgment,  order,  or  report,  the  right  of  a  mortgagor  to  aiop  in 
terest  by  redeeming  at  an  earlier  period  than  that  named  would  seein 
to  be  doubtful:  aee  Mill  v.  Sowland$,  1S97,  3  Ch.  361;  77  L.  T.  'ii. 

Where  a  mortgagee  talies  proceedings  to  enforce  his  security, 
he  cannot  refuse  to  accept  payment  ol  the  whole  amount  of  principal 
and  interest,  even  though  part  of  It  has  not  matured;  but  when  his 
proceedings  are  conflned  to  protecting  his  security,  he  cannot,  so  far 
as  the  Statute  above  mentioned  applies,  be  aompelled  to  accept  pay 
ment  of  moneys  not  yet  accrued  due;  the  right  to  accelerate  pay^ 
ment  for  default  being  his.  and  not  that  of  the  mortgagor;  see  Ex  i>. 
Btlis,  1898,  2  Q.  B.  79;  78  h.  T.  733;  Ex  p.  Wickens,  1898,  1  Q.  B 
f;42;  Wickcna  v.  Shuckburgh,  78  L.  T.  213. 

A  reversioner,  or  remainderman,  la  not  entitled  to  redeem  a  mon 
gage  of  the  particular  estate,  without  the  mortgagee's  consent,  befort^ 
the  reversion,  or  remainder,  has  come  Into  possesHion:  Prout  \.  rmii. 
1896,  2  Ch.  808. 
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482.  Subject  to  the  provisions  of  The  Mortgages  Act, 
upon  payment  of  the  amount  found  due,  the  mortgagee 
shall,  unless  the  judgment  otherwise  directs,  assign  and 
convey  the  mortgaged  property  to  the  party  making  the 
payment,  or  to  wliom  he  may  appoint,  free  and  clear  of 
all  incumbrances  done  by  him,  and  shall  deliver  up  all 
deeds  and  writings  in  his  custody  or  power  relatinjr 
thereto.    C.R.  758. 

The  Act  referred  tb  In  this  Rule  is  R.  S.  0.  c-  112,  under  which  a 
person  entitled  to  redeem.  Instead  of  taking  a  discharge,  or  recon 
veyance,  may  require  :the  mortgage  debt,  and  mortgaged  property  to 
be  transferred  by  the  mortgagee  to  any  third  person:  gee  s.  3.  unless 
the  mortgagee  is,  or  has  been,  In  pOBsesslOn;  see  lb.,  sub-s.  3. 

A  Judgment  creditor  is  bound  to  assign  his  Judgment  to  the  party 
redeeming  him;  Bank  of  British  North  Smerica  v.  Moore,  8  Gr.  *61, 

Where  both  the  mortgagor,  and  a  aubaequent  Incumbrancer,  pay 
the  money  due  to  the  plaintiff  Into  the  l>ank.  the  subsequent  incum- 
brancer has  the  right  to  a  conveyance  in  preference  to  a  mortgagor, 
and  as  between  two  Incumbrancers,  the  one  who  is  prior  is  entiilfd 
to  the  conveyance;  see  Tccvan  v.  Smith.  20  Ch.  D.  724. 

Where  there  are  other  persons  interested  in  the  equity  of  redemp- 
tion, besides  the  person  redeeming.  tJw  mortgagee  should  convey  to 
the  party  redeeming,  subject  to  the  equities  of  such  other  persons: 
Pcarc*  v.  Morris,  L.  R.  5  Chy.  227;  and  aee  Boyd  t.  Pttrie,  L.  R.  lO 
Eq.  482;  U  B.  7  Chy.  392;  and  see  further  as  to  torm  of  conveyance: 
Hartley  v.  BuHon,  L.  R.  3  Chy.  365. 

Where  a  mortgagor  who  has  assigned  his  equity  of  redemption. 
taking  a  novenant  ot  Indemnity  from  Ws  assignee,  is  compelled  to 
pay  the  mortgage  debt,  he  Is  entitled  to  a  reconveyance  sulijeet  to  tbi 
equities  of  persons  other  than  lilmself  in  the  property:  Kinmird  ^- 
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Troliope  39  Ch.  D.  636;  B9  L.  T.  433;  Qneent  Coll.  v.  Claxton,  26  Eoml2 
Ont  282;  Star*  v.  Reii,  28  Onl.  257;  and  lie  is  entitled  to  a  charge 
on  the  land  tor  the  amount  bo  paid  as  against  his  assignee:  Hamilton 
Frovtit  L.  i  I.  Co.  v.  SmiHl,  H  Ont.  1.  Aa  to  the  terms  ot  a  con- 
veyance to  a  tenant  for  lUe  who  redeems:  see  Aldcrson  v.  EXgey,  26 
Ch  D  567.  Where  a  mortgage  Is  paid  off,  the  mortgagee  Is  bound 
to  reeotvey  the  mortgaged  property  so  that  it  will  revest  In  the  mort- 
ragors-  It  he  reconvey  to  one  ot  several  mortgagors,  he  will  be  liable 
at  the  suit  ot  the  other  mortgagors  tor  any  loss  they  may  sustain  by 
ms  so  doing:  MaonuD  v.  Queensland  Jfadonol  Bonfc,  36  Ch.  D.  25; 
57  L.  T.  136:  afflrmed  hy  C.  A.:  87  Ch.  D.  466:  58  L.  T.  248. 

A  subseguent  incumbrancer  redeeming  a  prior  mortgage  is  bound 
to  take  over  all  collateral  securities  ot  which  he  has  notice.  In  the 
hands  ot  the  mortgagee,  or  is  liable  to  subsequent  incumbrancers  tor 
the  value  thereof:  Olotier  v.  SouOlwn  L.  i  S.  Co.,  1  O.  L.  R.  59. 
It  a  mortgagee  has  put  it  ont  of  his  power  to  reconvey  the  whole  of 
the  mortgage  security,  he  may  be  compelled  to  make  compensation 
(or  the  part  he  is  unable  to  reconvey:  BmUh  v.  Hunt.  2  O.  h.  R.  134; 
4  0.  L.  B.  653. 

A  mortgagor  redeeming  is  entitled  to  a  reconveyance,  or  vesting 
oriJcr  and  is  not  obliged  to  accept  a  certificate  of  discharge  of  the 
mortgage:  BIH«  v.  BlUs.  1  Chy.  Ch.  257;  McLennan  v.  McLean.  27 
Or.  54. 

Where  owing  to  the  disappearance  ot  a  mortgagee  trustee,  a  recon- 
wance  or  discharge  cannot  be  obtained  from  him.  and  it  becomes 
necessary  to  obtain  a  vesUng  order  under  TKe  Trustee  Act  the  mort- 
lagor  is  liable  to  pay  the  costs  of  obtaining  such  order:  Webt  v.  Cro«»e. 
1912.  1  Oh.  323. 

Where  the  mortgagee  has  realized  part  of  his  securities,  the  parly 
redeeming  is  not  entitled  to  any  reconveyance  thereof:  sec  Manks  v. 
W».id<!»,  1911,  2  Ch.  448;  106  L.  T.  604;  see  p.  609. 

The  costs  ot  the  reconveyance  are  chargeable  to  the  mortgagor  as 
part  of  the  price  ot  redemption:  see  Wett  v.  Croaae,  supra. 

C  R  7M  provided  that  the  deUvery  of  deeds  was  to  be  on  oath. 
,hleh  meant  that  an  affidavit  might  be  required  frtm.  the  mortgagee 
proving  that  the  deeds  delivered  were  all  that  ho  had  received,  but 
this  provision  has  been  dropped  from  the  present  Kule. 

Where  the  mortgagee  has  lost  the  mortgage  deeft,  he  ie  bound,  at  i.o..„,.r.. 
Us  own  expense,  to  furnish  the  mortgagor,  or  any  incumbrancer  re-  ^^^^.,^ 
dooming  him,  with  proof  ot  the  loss,  and  with  an  indemnity  against  „,„ir,d 
any  demand  of  third  persons:  McDonoM  v.  Himc.  15  Gr.  72;  and  see 
ColiiiccII  V.  Uatthewa,  62  L.  T.  799. 

In  order  to  get  the  money  out  ot  the  bank,  it  Is  necessary  to  pro-  Bed™p«on 
dues  to  the  offlcer  required  to  sign  th«  cheque,  the  consent  of  the  „,  „, 

party  paying  it  in.  duly  vcrlBed,  or  that  of  his  soUcltor.  II  any.    If  b.uk. 
fhis  consent  cannoi  be  procured.an  order  must  be  obtained  in  Cham- 
bers,  on  notice  to  such  party,  and  the  costs  ot  such  motion  will  not 
he  ordered  to  he  paid  by  the  latter:  Bcmafi  v   .4  lej/.  2  Chy.  Ch.  9i 
lf,,t.  V.  8t».rr.n,  U  Jur.  N.  3.  278.    There  should  also  be  Produced  j.^^___^__,  „, 
to  him  a  certifleate  from  the  bank  that  the  money  has  been  pa^d    n.  rrf™r,i.n 
ana  the  Judgment  and  report,  It  any.  under  which  It  was  paid  In.  m,„-,. 


deficiency 
[iifty  b« 
iibtained, 


JudKinent 
un  coventnt, 
on  prfteclp«. 
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Kutoa  48S.       The  party  paying  In  the  money,  i&  entitled  to  receive  his  conTeyanr* 
***■  and  deeds,  and  to  be  let  Into  poiaetBion,  before  the  money  Is  paid  out 

order  for  483.  If  ttic  purchasc  money  is  not  auffioiont  to  pay 

what  has  been  found  due  to  the  mortgagee  (where  tlie 
mortgagor  or  person  liable  to  pay  the  debt  is  a  defen 
dant),  he  shall  be  entitled  on  an  ex  parte  application,  tri 
an  order  for  the  payment  of  the  deficiency.    C.R.  38(). 

Where  a  x  -Tflonal  order  for  payment  Is  claimed  by  indorsement  on 
the  writ,  that  relief  may  now  be  awarded  by  the  judgmr  c  In  tb^ 
first  Instance,  without  waiting  for  the  ascertainment  of  the  deGciency: 
see  Forms  101,  102,  154;  H.  A  L.  Forms,  Nos.  904,  905. 

Knforcinc  Where  the  Judgment  is  for  foreclosure,  accompanied  by  a  personal 

*"vSIIwit'aner  '  ^^V  '**'"  Payment  of  the  mortgage  debt.  If  the  mortgagee,  adtr 
furociosure.  obtaining  a  final  order  of  foreclosure,  enforces  the  Judgment  tor 
payment,  by  issuing  execution,  or  otherwise,  he  thereby  opena  the 
foreclosure.  If  he  has  In  such  a  case,  parted  with  the  morigaged 
property  after  obtaining  the  Cual  order  (otherwise  than  under  a 
power  of  sale),  any  further  proceedings  to  enforce  the  payment  ot  the 
debt  will  be  restrained  on  motion:   see  Rule  486,  note  p.  1082. 

The  order  for  payment  of  deficiency  can  only  be  granted  where 
there  Is  a  personal  liability  to  pay.  See  cases  cited  in  note  to  Rule  ii". 

Where  there  is  a  covenant  express,  or  Implied,  for  payment  of  tlK' 
mortgage  debt,  a  mortgage^,  who  has  exercised  hlg  power  of  sale.  Is 
entitled  to  sue  for  any  deficiency  which  may  remain  due  after  deduct 
Ing  the  proceeds  of  the  sale,  and  the  fact  that  the  mortgagee  has  again  j 
acquired  the  land  is  no  objection  to  bis  right  to  recover:  Pegg  v 
Bobaon,  14  Ont.  272. 

Where  a  mortgagor,  wbo  has  parted  with  bit  equity  of  red«ip;itlDD. 
Is  sued  on  his  covenant  to  pay  the  mortgage  debt,  he  Is  enUtled.  as 
against  the  assignee  of  the  equity  of  redemption,  to  a  Hen  on  the 
mortgaged  land,  If  still  in  tbe  hands  of  the  mortgage^d,  subject  to 
redemption,  for  any  sum  so  paid,  if  the  assignee  of  the  equity  of 
redemption  has  agreed  to  assume  the  mortgage:  Hamilton  Provi^'tt 
L.  A  J.  Co.  V.  Smith,  17  Ont  L 

whe«  484.— (1)  Where  the  state  of  the  account  ascertained 

'hanS  After  by  a  judgment  order  or  report  is  changed  before  the  final 
iTin.Vn'ew  '  order  is  obtained,  the  mortgagee  may  either  before  or 
rrtX'r*^  after  the  day  appointed  for  payment  apply  ex  parte  to  fix. 
by  reference  to  a  Master  or  otherwise,  the  amount  to  be 
paid  in  lieu  of  the  amount  previously  ascertained,  or 
where  the  day  appointed  for  payment  has  not  arrived. 
may  give  notice  to  the  party  by  whom  the  money  is  pay- 
able that  he  gives  him  credit  for  a  sum  certain,  to  be 
named  in  the  notice,  and  that  he  claims  that  there  re 
mains  due  in  respect  of  such  mortgage  aiuney  a  sum  cer- 
tain, to  be  also  named  in  the  notice. 


Urdrr  for 
pKyment  of 
dpflcicncy, 
imly  Krsnt^d 
wht-n  there 
is  A  (icrRorial 
linbilily. 


of  credit 
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(2)  Where  the  application  is  made  after  the  day  ap-  ■»'•  •" 
pointed  for  payment,  and  in  other  cases  if  so  directed,  a  "•'  ''•> 
new  day  for  payment  shall  be  appointed. 

(3)  Where  notice  of  credit  has  been  given,  if  the  sums  ^'.»;\,°/'' "■ 
named  therein  appear  proper  to  be  allowed  and  paid,  the  j^'^-^^;' 
final  order  may  be  granted  without  further  notice;  but  J'/^^^J''™,. 
the  party  to  whom  the  notice  of  credit  is  given  may  apply  h.j.^n™j;«- 
to  fix,  by  reference  to  a  Master  or  otherwise,  the  amounts 

proper  to  be  allowed  and  paid  instead  of  the  amounts 
mentioned  in  the  notice.    C.R.  387. 


A  notice  of  credit  must  be   given  before  the  day   for  payment  J';;'jf««'^ 
arrives-    see  also  KnoMnger  v.  Barter.   1  Chy.  Ch.   258.     Notice  otb,,„,^4 
credit  or  payments,  or  rents,  wblch  have  been  received  atter  the  day  i.j(or.d. 
Bicd  tor  redemption,  need  not  be  given:   see  Rule  486,  note.     Such 
nayments  do  not  allcct  the  plalntllTs  right  to  a  final  order,  unless 
indeed  they  amount  to  a  total  extinguishment  of  the  debt:  Tiallonal 
Prrm.  Mutl.  B.  B.  Sory.  v.  Raper,  65  L.  T.  668. 

A  new  day  was  appointed  where  accounts  had  been  altered  by  a 
new  arrangement  between  the  plalntlfl  and  defendant  as  to  payments: 
McCoUum  V.  CMton,  1  O.  U  B.  240. 

The  procedure  prescribed  by  th';  Rule  must  be  followed,  and  It  Is 
not  enough  to  entitle  a  plalntlB  to  a  flnal  order,  after  the  account  has 
iwn  changed,  to  state  on  affldavlt  that  the  outgoings  have  speeded 
the  receipts  since  the  date  of  the  report:  Foreitert  v.  Peng,  13  P.  K.  2o4. 
When  notice  has  been  given  under  this  Rule,  or  the  Payment  on 
account  has  been  made  after  the  der  llxed  for  redemption,  the  final 
order  may  be  obtained,  notwithstanding  the  alteration  in  the  state 
of  the  account,  without  appointing  any  new  day:  16. 


Action  111 

be  dlsmis 
before  ju 
inent  on 
ment  of 
ftrrems   ; 


48S  —(1)  In  an  action  for  foreclosure  or  sale,  or  for 
recovery  of  possession  of  any  mortgaged  property  for 
default  in  the  payment  of  interest,  or  of  an  instalment  ot 
'  the  principal,  the  defendant  may,  before  judgment  or 
after  judgment,  but  before  sale  or  final  foreclosure  or 
rf  overy  of  possession  of  the  mortgaged  property, 
move  to  stay  the  action  upon  payment  "ffte  »"">"»' 
then  due  for  principal,  interest  and  costs.    O.K.  388. 

(2)  Any  action  so  stayed  may  upon  subsequent  de- 
fault in  the  payment  of  a  further  instalment  of  the  prin_ 
dpal,  or  of  the  interest,  be  proceeded  with  by  leave  ot 
the  court.    C.B.  389  and  390. 

The  Rule,  In  terms,  is  confined  to  actions  for  ^o'^'^f/li'Infi-^  »^»"''> 
and  for  recovery  ot  possession  of  mortgaged  property  for  default  in  „,,„,  ,0, 

"  '"'  "'•>""''  "' /  _  i„i.,...t.  hi,t  i(  has  been  held  that  a  mort-  redemption 
saiment  ot  principal  or  Interest,  but  u  nas  oeiju  u 
tawr  bringing  an  action  for  redemption  is  within  the  equity  of  this 
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notlcr.  or 
*lx  months' 
interMt. 
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«iilc:  Moore  v.  Ilerrlll,  6  Or.  550;  Dornyn  v.  Fraliok.  21  Gr.  194;  », 
contra,  Tylee  v.  Hlnlon,  3  Ont.  App.  53;  but  a  plalntm  In  in  action  lor 
retJpmption  claiming  the  bpneflt  of  this  Rule  1b  not  entitled  to  ili 
months  for  payment  of  the  instalment  In  default:  Dornyn  v.  Frallct. 
lupra.  The  Bute  U  held  not  to  apply  where  the  mortgagee  is  aecklii 
to  enforce  a  power  of  sale;  Robertson  v.  Hcttieringtoti,  8  c.  L.  T.  141 
nor  where  he  Is  suing  solely  on  the  covenant  tor  payment,  even  thounh 
the  principal  has  become  due  by  virtue  of  an  acceleration  clauie  in 
the  mortgage:  Wllfon  v.  Campbell,  15  P.  R.  254. 

Formerly  when  the  principal  money  due  under  a  mortgage  tru 
not  paid  off  at  the  date  at  which  It  was  covenanted  to  be  paid,  tbe 
mortgagee  was  entitled  to  six  months'  noMce  of  payment,  or  sli 
months'  Interest:  Lattliaw  v.  Davi;  Blake,  V.C,  7th  June.  ISJ;; 
and  see  Re  Houtton,  2  Ont.  84;  Trutt  rf  Loan  Co.  v.  Ktrle.  8  P.  R 
203;  Arvhiiold  v.  Building  if  Loan  Assonatioa,  l.'i  Ont.  337:  S?niff 
v.  Smith,  1891.  3  Ch.  550:  65  L.  T.  234;  notice  was  not  neceawrj 
where  the  sU  months'  Interest  was  paid:  Johnson  v.  Evani.  61  L 
T.  18;  but  a  mortgagee  bringing  an  action  for  sale,  or  foreeloenre.  or 
taking  steps  to  enforce  payment,  could  not  Insist  on  getting  ih 
months'  notice  of  payment,  or  In  default  thereof,  sU  monttia'  Interest: 
Letts  v.  HutcMnt,  L.  R.  13  Eq.  176;  Re  Aleock.  Preicott  v.  Phippi 
23  Cb.  D.  372;  49  L.  T.  J40;  Boirtll  v.  Enile,  1896,  1  Ch.  648;  noi 
could  a  mortgagee  who  entered  Into  possession:  Bovtll  v  £ivll< 
supra;  or  who  proved  his  claim  In  a  partition  action:  Re  Hoiuto^ 
2  OnL  84;  and  see  In  re  ifoss,  31  Ch.  D.  90;  54  L.  T.  49;  nor  ai 
eiiultable  mortgagee  by  deposit  of  title  deeds:  Fitzgerald's  Trustee  v, 
Jfolierjft,  1892.  1  Ch.  385;  66  L.  T.  178.  This  right  to  sll  monlbs 
notice,  or  six  months'  Interest,  does  not  exist  In  the  case  of  a  mortgage 
made  after  let  July,  1888,  unless  there  Is  an  express  stipulation  Heroin 
to  that  effect:  ee«  The  Mortgages  Act  (R.  9.  O  *.  e.  112.  s.  IS:  »- 
R.  8.  C.  c.  120,  as.  10,  11. 

Although,  after  action  for  foreclosure  brought,  a  mortgagor  may.  at 

any  time  before  judgment,  tender  the  amount  due  with  Intereat  to 

the  date  of  tender,  and  the  plaintiff  Is  bound  to  accept  It,  yet  alter 

Judgment,   It  has   been  held.  In   England,  that  a  defendant  camoi 

waive  t  .e  six  months  allowed  tor  redemption  without  the  coMeot 

of  the  plai-Jff:  i«ll  v.  Rowlands,  1897,  2  Ch.  3«1,  but  quwt,  bo» 

far  the  statutes  above  referred  to  would  enable  a  defendant  to  do  so 

in  Ontario. 

ii.  drfsnlt  Upon  default  In  payment  of  any  Instalment  of  principal,  or  Interest, 

"'  ^"J^"  ,  the  mortgagee  has  a  right,  without  any  express  stipulation  to  that 

who!,  .moont  effect,  to  call  In  the  whole  amount  secured  by  the  mortgage:  Ctrnftm 

■"»'"''>'■     V.  JfcBoe,  3  Gr.  311;  but  this  right  may  be  quallBed  by  the  express 

'■"""■'  stipulation  of  the  parties,  as,  for  Instance,  wherd  there  was  an  ei 

press  proviso  that  In  default  of  payment  of  any  Instalment  of  interest 

for  six  months,  the  whole  principal  money  should  become  payable. 

It  was  held  that  a  suit  for  foreclosure  would  not  He  until  «■«'»" 

of  the  six  months:  Parlter  v.  Die  Fine  Oi-oicers'  Association,  .3  or 

179;  and  see  Hooper  v.  Hcrfs.  1906,  1  Ch.  549;  94  I,.  T.  324;  Wllli«»< 

v.  iforpon.  1906,  1  Ch.  804;  94  U  T.  473. 

The  .TOCcptance  of  Instalmonte  after  ilefault  has  been  inade  entlilint 
the  mortgagee  to  call  In  the  principal,  though  not  necessarily  a  «al«r 
of  the  right  to  enforce  psynwnt.  Is  a  cIrcumsUwe  to  be  eonBloerto 
where  a  waiver  is  clalme   ;  iical  v.  Oil)son,  110  T-.  'r.  -'83. 


y 
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Wbere  there  wm  a  proTlio    aceelerating    payment    of    principal  Rnu  in- 
ind  mterctt  Iti  the  event  o«  the  mortgagor  mortgaging,  or  olherwlee  p„,,„ 
incumbering  the  property,  or  Buffering  It  to  become  liable  to  wle  ic«l.r.ilnii 
for  uxes,  It  wa«  held  that  a  voluntary  assignment  lu  Insolvency  was  j,;^  „„; 
not  within  the  proviso:  MeKm  v.  ilcForlone,  19  Qr.  343.    Undar  a  .irn.a 
dime  accelerating  payment  o(  mortgage  money  In  the  event  ol  de- 
fault  a  mortgagee,  who  neglects  to  call  In  the  mortgage  money  pur- 
snani  to  the  proviso,  cannot  In  a  redemption  action  treat  the  sums,  of 
which  the  payment  Is  accelerated,   as   overdue,   and   claim   Interest 
tbf'pon:  UcLarcn  v.  Miller.  20  Or.  637. 

It  was  hold  by  Bpragge,  C.  that  oven  though  there  be  an  express  ii„.  i.r 
rtlpulatloB  In  the  mortgage,  that  In  default  ot  payment  of  any  Instal-  ';Xl"hon, 
ment  the  whole  mortgage  money  shall  become  payable,  the  mortgagor  ,,,|,„„ 
may,  nevertheless,  after  default,  claim  the  benefit  of  this  Itule:  Orm-  j;;-';»,';,';^. 
MCll  v    Bum    7  P.  R  381;    and  see  Knapp  v.  Cameron,   6  Gr.  669,  ,„j„,e„t  n. 
but  m  TfUe  V.  Hialon,  3  Ont.  App.   53,  Moss.  C.J.A.,  expressed  a  .«;»..! 
doubt  whether  the  Court  had  any  power  to  relieve  against  such  a  ,     „i 
.tlpulatlon.  either  under  this  Rule,  or  under  Its  Inherent  jurisdiction       1 
to  relievo  against  penalties,  and  forfalluros;  and  see  Ctenerol  CrcdII    I 
iBUamnt  Co.  V.  Oleju,  48  L.  T.  182.    It  cannot,  therefore,  be  said 
to  be  clear  that  the  Bulc  applies  to  cases  where  there  Is  an  express 
proviso  accelerating  the  payment  of  the  mortgage  debt  In  the  event 
ol  default. 

Where  a  defendant  moves  to  »tay  proceedings  under  this  Bute,  he  inter,..i  ..^b. 
may  obtain  the  stay,  on  payment  of  the  Interest  calculated  up  to  the  ]„,  ^J,.  j„ 
issl  gale  day.  and  Is  not  obliged  to  pay  It.  up  to  the  time  of  making 
tbe  application:   SIrocftan  v.  Mumev.  6  Gr.  378;  but.  If  the  defend-  p,.,„f,„ 
.nt  desires  to  pay  off  the  wholo  amount  of  the  mortgage  debt,    ne  -«"«>  7'""' 
mortgMjee  cannot  refuse  to  accent  It:  Cruso  v    Bond    9  P    B.  111.  ""'■>. 

1  Ont.   884    (overruling  Green  v.  AiantB,  2   Chy.   en.   184), 
WiZ«.  1898,  1  «.  a  543,  78  L.  T.  213;  Re  EM,    im.  2  «.  B.  79: 
78  L  T  733;  although  In  a  redemption  action  he  might  not  be  bound 
to  accept  more  than  the  Instalments  In  arrear:  see  Gibson  v.  JTcl.on. 

2  0.  U  R.  500. 

The  making  of  a  motion  to  stay  proceedings  on  payment  of  prin- 
cipal and  Interest  Is  not  equivalent  to  a  tender:  ITinnaM  v.  Trollopf. 
t!  Ch.  D.  610. 

This  Rule  does  not  apply  where,  after  Judgment,  the  parUes  agree 
to  an  extension  of  the  dmo  tor  payment  by  Instalments.  In  the 
event  ot  the  mortgagor  making  default  he  has  no  right,  ■>■>  P»>™™' 
ot  instalments  In  arrear  under  the  agreement,  to  have  the  proceedings 
stayed:  see  Keen  V.  BUcoe.  8  Ch.  D.  201;  McOollum  v.  Ca.to»,  1  O.  L. 
E.  240. 

After  payment  has  been  made,  under  this  Bute,  of  the  instalments  ^'J, ;;;■--. 
in  arrear.  It  Is  Irregular  for  the  plaintiff  to  take  any  further  proved-  ^     b„,    4,3, 
ings  in  the  action,  until   another  Instalment  falls   due:    Carroll  v  -.«.  ol. 
flopSln.,  4  Or.  431;  and  not  even  then,  without  the  leave  ot  the  Court, 
see  Bute  485. 

Where,  after  a  Judgment  ot  foreclosure,  the  proceedings  are  stayed  w.ero^.«l.. 
under  this  Bute,  on  ft  subsequent  default  being  made   on  the  plain-  d.t.»l. 
lir.  application  to  enforce  the  Judgment,  and  the  defendant^  asking  n;.*.  ""^^ 
tor  a  further  atay  on  payment  of  the  arrears,  an  order  may  he  made  „  „,d„ 
directing  payment  of  the  whole  sum  In  six  months,  and  In  default 
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foreclMure,  with  liberty  to  tha  defendant  to  pay  the  arreari  tortb 
wltli.  and  In  that  event  lUylng  the  proceedings:  Strachan  v.  Ikvh\ 
1  Cby.  Ch.  8. 

486.  In  default  of  payment  according  to  the  repori  in 
a  foreclosure  action,  a  final  order  of  foreclosure  may  hv 
granted  against  the  party  making  default,  on  au  tx  park 
application.    G.B.  385. 

JudgmentB  In  mortgage  actions  In  the  usual  form,  are  to  be  read 
as  If  this  ifule  was  Incorporated  therein:  see  Rule  519.  Where  the 
Judgment  Is  for  sale  in  default  of  redemption.  In  like  manner  a  flul 
order  for  sale  should  be  obtained :  see  Rule  478. 

A  flnal  order  Is,  generally  tpeaklng,  necessary  In  all  cases  where  a 
Judgment  directs  anytblng  to  be  done,  upon  the  default  of  a  partr  in 
doing  a  given  act  by  a  future  day;  the  final  order  being  the  Judicial 
determination  that  the  default  has  In  fact  taken  place. 

Appllaatlon  #ov  Tlaal  Ovdar. — The  application  may  be  madf 
to  the  Master  in  Chambers,  or  to  any  local  officer  having  like  Jurlt 
diction.  • 

In  order  to  obtain  a  flnal  order  for  default  of  redemption  In  a 
mortgage  action.  It  Is  necessary  to  produce  an  office  copy  of  the  Judg 
ment,  an  office  copy  of  the  report.  If  any,  the  affidavit  of  the  iiany 
to  be  redeemed  of  non-payment,  and  non-receipt  of  rents,  and  negativ 
ing  his  being  in  possessloa:  Bcott  v.  McDonnell,  1  Cby.  Cb.  193; 
Burford  v.  Lymbumer.  Jb.  275;  Preea  v.  Coke,  L.  R.  6  Chy.  C4o.  or.  In 
case  any  sum  has  been  paid  since  the  account  was  taken,  and  before 
the  day  appointed  for  redemption,  showing  that  notice  has  been  given 
pursuant  lO  Rule  484.  or,  in  case  the  party  la  in  possession,  showiog  n 
receipts,  beyond  those  for  which  credit  has  been  given  in  the  accouni 
For  forms  of  affidavits:  see  H.  A  L.  Forma,  Nos.  598-600. 

There  mast  also  be  produced  a  certificate  of  the  cashier,  or  other 
like  officer:  Campbell  v.  Garrett,  1  Chy.  Ch.  255,  of  the  bank,  where  tb. 
money  la  appointed  to  be  paid,  of  non-payment  of  the  money,  oa  tht 
date  of  the  Judgment,  or  since,  duly  verified  by  affidavit:  see  H.  i  U 
Forms,  Nos.  596,  597. 

Afldavlt  *f  NoB-parmeHit.  —  Where  there  are  several  parties 
entitled  to  the  money  directed  to  be  paid,  the  affidavit  of  non-pay 
ment  should  be  made  by  all:  Ann!*  v.  Wilson,  1  Chy.  Ch.  217;  Km- 
fMird  v.  Yorlee,  60  L.  T.  380;  but  where  one  cf  the  parties  Is  out 
of  the  Jurisdiction,  his  affidavit  may  be  dispensed  with:  Lymn  r 
Kirkpatruk,  2  Gr.  625;  Counter  v.  Wylde.  1  Gr.  538;  and  see  Fntk 
V.  Cooke,  52  L.  T.  798,  where  the  affidavit  of  the  plaintiff's  solicitor 
was  accepted:  Kinnaird  \.  Yorke,  supra;  where  a  sole  plaintiff  resides 
out  of  the  Jurisdiction,  the  affidavit  of  his  agent  will  be  accepted,  and 
In  such  case  the  affidavit  should  show  where  the  custody  ol  tk 
mortgage  has  been:  Rae  v.  Shaw.  1  Chy.  Ch.  209;  and  where  in 
such  a  case,  the  affidavit  Is  made  by  the  solicitor  of  the  plaintiff,  it 
should  show  that  the  ptalntlft  has  no  other  agent  within  the  Jun^ 
diction  authorized  to  recelvfe  the  money :  TayUir  t,  Cuthbert,  1  Chy. 
Ch.  240;  bnt  see  Moodp  v.  rvrrell,  6  P.  R.  313;  GMIJen  v.  Roman  Catho- 
lic Episcopal  Corporation,  7  Ont.  146;  McMuUen  v.  Pollv,  H  Ont  .O- 
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13  Out  299.    An  agent  ibouM  lUtt  tbat  be  It  luthorlied  to  renin  i>to  <••. 

ihe  money:  Poweri  v.  llerrtman,  \  Chr.  Ch.  225;  but  It  U  not.  bow- 
ever,  necewBry  to  produce  tbe  egenfi  aulborlty:  Radcltge  v.  Duffil- 
1  Cliy  Ch.  302;  and  wbcre  tbe  party  to  receive  tbe  money  li  a  corpora- 
tion anreiate,  tbe  aUldavlt  of  an  officer  of  tbe  company  murt  abow 
that  he  li  tbe  proper  officer  to  receive  tbe  mort|a(e  money:  Watern 
jHariiiin'  Co.  v.  Capreol,  1  Cby.  Cb.  227. 

The  affidavit  ol  non-payment  must  be  made  after  tbe  day  appointed  Wtei  i»  t. 
!or  redemption:  Blonp  v.  Kennedy,  i  Cby.  Cb.  463. 

Wtum  Katie*  Keeeaaary.— Tbe  motion  for  a  final  order  la  ueually  Noilt. 
„  pwtc:  BenierKn  v.  Coiroii.  1  Cby.  Cb.  297;  Biile  486.    But  where  °'»»"»" 
two  yearn  bad  elapaed  since  tbe  default,  before  tbe  motion  wa«  made.  „,„„■„ 
notice  wae  nttalni  to  be  served:  Kirktioter  v.  Btal/ord.  2  Cby.  Cb. 
5!'  Ardaah  v.  Oi-cftord.  2  C.  U  J.  303;  and  where  It  appeared  by  tbe 
report   that  tbe  defendant  bad  not  received  notice  of  tbe  proceedings 
in  the  Master's  office,  in  a  case  in  which  he  was  entitled  to  notice. 
notice  of  tbe  motion  was  required  to  be  served :  IfcCormic*  v.  ItcCor- 
mick  6  P.  R.  208;  and  where  the  account  has  been  changed  even  after 
ihe  day  appointed  tor  redemption,  notice  should  be  served:  Portman 

V  Smith,  2  C.  L.  J.  167;  Foreatert  v.  Pei; ',  19  P.  R.  254. 

0>  Wkat  Orwuid.  n.U  Order  ».f«.4.-Tbe  order  may  be  ^i;.';-""'' 
rrfuwd  wbcre  the  account  Is  changed  by  tbe  receipt  of  money  before  „,„.,a, 
the  day  fixed  for  redemption:  Prco.  v.  Coke.  U  R.  6  Cby.  646;  OarUck  wh.™^^ 
V.  Jackion,  4  Beav.  154.  chtnged. 

Where  the  mortgagee  Is  In  occupation,  or  receipt  of  rents,  be  abould 
be  charged  wltb  rents  up  to  tbe  day  Bied  for  redemption,  or  a  new 
iccount  must  be  taken,  and  a  new  day  appointed  for  payment:  Pipe 

V  Shater  1  Cby.  Cb.  251;  and  it  was  held  that  tbla  must  be  done 
eTen  where  the  plaintiff  swore  be  was  In  occupation  merely  aa  a 
caretaker:  Cummer  v.  romlineon,  1  Cby.  Ch.  235;  or  where  a  receiver 
had  been  appointed:  Jenner-Fuat  v.  Needham.  31  Cb  D.  500;  64  L. 
T.  420.  affirmed  by  C.  A.  32  Cb.  D.  582;  PIO(  v.  N'"""'"".  ««  I'-  J- 
lour.  374;  hut  see  Kule  474,  note;  Hoore  v.  S(ep»en«,  82  Cb.  D.  104, 
54  L.  T.  230;  Holt  v.  Beatte,  55  L.  T.  592;  Ingham  v.  S»«)i«rkind,  63 
L.  T.  614. 

But  the  plaintiff's  going  Into  possession  and  receiving  rents,  o/ler 
the  day  appointed  for  payment,  does  not  affect  bis  rlgbt  to  a  final 
order:  Portmon  v.  8mUh,  2  C.  L.  J.  167;  Oreen.»i«l(l.  v.  Blackwood, 
1  Cby.  Ch.  60;  Conatatle  v.  Hotrfct,  6  Jur.  N.  8.  331;  Nattonat  Perm. 
B.  8.  V.  Boper,  65  L.  T.  668. 

Where  before  the  day  appointed  for  payment,   the  office  of  the  ;j;"//J.„^ 
hank   at  which  tbe  money   is  made  payable,  is  closed,  a  new  day  ,,„„4, 
most  be  appointed:  King  v.  Connor.  1  Cby.  Cb.  274.     3o  where  a 
Sunday  was  appointed   for   payment,   tbe   anal   order   was   refused. 
Holctimt  V.  Leacli,  3  Gr.  449. 

Where  It  appeared  that  the  decree  was  erroneous.  «  "■»> J"^«; J^Y.  °r'oi~r°' 
refused:    Commerdol  Bon*  v.   Graham,  4  Or.   419;   and  see  Jfitcftell 
V.  Btrathy.  28  Qr.  80. 

Where  a  sole  mortgagee,  or  one  of  several  Joint  "■»""";«"•'*'«•  S'.r'.«.'... 
Wore  tbe  day  appointed  for  payment,  unless  the  Judgment  provides    ,.„  „,. 
in  the  latter  case  for  payment  to  tbe  survivors,  a  new  account  must 
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bf  tnktm,  and  ■  mw  dajr  appolnttd:   Blackburn  v.  Vainr.  Zi  B^a, 
614;  Kingaford  v.  Fotle,  8  W.  R  110. 

Where  the  Crown  li  entltlvd  to  the  equity  of  rcdemptloa.  r  tn[ 
order  of  forerlosure  cannot  bo  obtained,  but  merely  an  urdcr  autbur 
lilnc  the  mortgaieo  to  take  poiieulon  until  the  Crown  may  wt  t: 
to  redeem:  Ditntt  v.  AUorncj/Oeneral,  10  Qr.  482,  or  the  ■tcurltr  bt 
MtUlled:  Hoitgc  v.  Attonity-Oin'ral.  3  Y.  4  C.  M2;  Svdm  (4tb  .d 
14M4.  A  inle  may  be  ordared  whera  the  Crown  li  tnl<>r«Ktt>il:  Harii.f 
V.  Rvf*.  I..  R.  \2  Kq.  306. 

Tha  final  order  may  be  refused  whera  an  extentlon  of  time  im 
redemption  fi  aiiked,  and  reasonable  sroundt  therefor  are  showo 
and  the  same  relief  may  be  granted  In  a  redemption  action,  whtr> 
the  Judgment  provides  for  the  dlBrol»fra]  of  the  action  in  detault  al 
payment,  so  long  as  the  final  order  of  diimliaal  hai  not  been  granted 
CoUinton  V.  Jeffvry,  1896,  1  Ch.  644;  74  U  T.  78. 

Effeet  9f  rimal  Ordav.— The  final  order  for  foreclosure,  lO  !oqi 
aa  It  remains  in  force,  la  an  absolute  bar  to  the  parties  forecloKd 
from  claiming  the  right  to  redeem.  But  it  li  no  bar  to  the  mortgagM, 
as  long  as  he  la  In  a  position  to  restore  the  mortgaged  property,  trom 
Becking  to  enforce  payment  of  the  mortgage  debt:  Lockhart  v.  UiTiin. 
D  n«av.  319:  Munstn  v,  i/uit««,  22  Or.  279;  and  sue  Wurthingtun  \ 
Abbott.  1910,  t  Ch.  585;  101  L.  T.  895.  But  If,  after  a  flnal  order  far 
forecloaurc,  he  takes  proceedings  to  enforce  payment  of  the  debt,  that 
il>so  fill  to  opprntrs  as  an  opening  of  the  fore<:Iosure.  ami  entitles  thf 
mortgagor  to  a  reconvcyanc*'  on  payment  of  the  money :  Palmrr  \ 
Hmdric.  27  Beav.  tH9;  2.S  Beav,  341.  If,  however,  the  inortKagee.  h> 
his  own  act,  unauthorized  by  the  mortgagor,  hag  made  It  impossible 
to  restore  the  mortgaged  property,  proceedings  to  enforce  payment  or 
the  debt  will  be  stayed  on  the  application  of  the  mortgagor:  lb.;  Th' 
Brltiih  and  Canadian  T^onn  rf  Invcatmrnt  Co.  v.  WitHam».  ir>  Ont.  3B6: 
and  sec  Re  Tfiurcaaon.  3  O.  L.  R.  271;  Beatty  v.  Baitvv.  26  0.  L.  R.  H' 

A  flnal  order  of  foreclosure  obtained  against  an  aaalgnee  of  the 
equity  of  redemption  for  the  benefit  of  creditors,  la  no  estoppel  to  a 
snbaequent  action  by  him  on  behalf  of  the  creditors  of  the  mortgagar, 
under  The  Asaignmcnta  und  !''■  f-  rentes  Act  (R.  S.  O.  c.  134),  a.  12  (I'l, 
to  set  aside  the  mortgage  for  iraud  where  no  such  Issue  was  raised  In 
the  action  for  foreclosure:  OJasa  v.  Qrnnt.  16  Ont.  ^l'^'^. 

Where  a  final  order  was  granted,  after  a  defendant  had  dlrd.  and 
without  obtaining  an  order  to  continue  proceedings  against  his  repre- 
sentatives (see  Rulea  300-302).  it  was  held  to  be  void:  Kennedy  v.  Fo'- 
well,  11  O.  L.  R.  389. 

The  fact  that  a  subsequent  Incumbrancer  consents  to  a  Judgment 
or  foredosare  in  favour  of  a  prior  mortgagee  does  not  preclude  him 
from  suing  on  a  covenant  for  payment  contained  in  his  mortgage; 
WoTthington  v.  ilbot*.  aupra. 

Oldening  of  Fwreolonire  at  tli«  Zs-^tavm  of  the  MortgaB*'" 

Even  after  a  final  order  has  been  obtained,  the  mortgagor  may  app.l 
to  set  aside  the  order,  and  to  be  let  in  to  redeem :  and  this  relief  was 
Kranted  even  as  against  a  purchaser  from  the  mortMgee  after  the 
flnal  order  of  foreclosure:  CampftcU  v.  Holyland,  7  Ch.  D.  16fi:  26  W 
R.  160;  Johmtwi  v.  Johnston.  9  P.  R.  259;  Fweatera  v.  Pegg,  19_P  « 
2ri4;  and  s^e  Jtc  ParboJn.  Blackburn  v.  Parbola.  1909,  2  Ch.  437;  I'l 
L.  T,  ?.H2. 


MORTdAClB  ACTION*— OPESIKO  FOBElI.OBrHK. 

Hut  uiuillr.  whtr«  >  niort«»l«  hu  •nlwed  iBlo  «  blndlm  contract 
10  wA\  rilhtT  under  a  power  o(  lale.  or  after  a  nnal  order  of  loredoeoro. 
h.  mortia«or  cannot  be  let  In  to  rcUmm:  gtimdord  Rmlly  Co.  v,  NIckol- 
'.  °,  u  O.  1^  R.  411;  *>«"'■»  >■  Barnard.  17  O.  W,  R.  IKS.    A  purrhae-r 
-  .ho  bai  purobaacd  pendlnit  foreoloaiiro  proce^llmii,  nnil  who«e  rlnhta 
ut  eipraaaly  aubjecl  to  tbe  termination  ot  the  procotdlnie  by  a  Bnal 
'  order  In  favour  of  the  mort«a«e«,  lUnda  In  a  dUTerent  poiltlon  Irom 
!  ,„.  who  cornea  In  for  the  llr.1  lime  after  the  final  order  h«.  been  inede. 
'  .nil  li  much  more  readily  made  eubject  to  tbe  dlicretlon  of  the  Ciurt 
,„  opm  th«  forwlMOre.    But  11  hai  b«n  aald  that  thle  relief  en;,  only 
be  panted  where  the  final  order  haa  been  obtained  by  •««•!  »«'"" 
(rand  or  under  circumelancee  ot  oppreaalon;  Fat<rh  t.  Wa       ''•«■• 
Ohy  303.  ai2;  and  In  Trtnlfv  CoIIri/e  V.  Hill.  2  Ont.  H':  1»  <-   h.  J.  317. 
Ike  relief  waa  refueed  at  aialnet  a  purchaier  from  tho  mortjaiee 
alifr  the  final  order,  there  being  no  euch  drcumatancea-,  but  thla  mm 
wu  .ubieouently  revcreed  In  appeal  on  the  iround  of  Irreiularlty  In 
the  proceedlnia;    the  ule  haylni  la»en  place   under  a  decree  nUI. 
which  had  not  been  made  nbeolute  before  the  final  order  wai  oh- 
l.lned-  «.  C.  10  Ont.  App.  59.    When  tho  rlghta  of  third  partlee  do 
not  Intervene,  and  the  plaintiff  can  be  replaced  In  the  aame  poaltlon 
he  occupied  before  the  default,  and  recompcnied  for  any  damajei  he 
may  have  lullered,  and  there  1»  a  reaeonablc  pro.pect  of  payment 
,hown,  tbe  torecloiure  may  be  opened,  ana  the  tlm"  for  payment  ex- 
wnded-  Woddell  v.  JfcCoII.  2  Chy.  Cb.  62;  but  aome  reaaonable  ex- 
raw  mu.t  be  .bown  for  not  redeeming  at  the  lime  appointed,  and 
the  fact  that  tbe  property  1>  of  much  greater  value  th»n  the  amount 
due  should  be  established:    Jo»nton  v.  AtMriiie,  2  Chy.  Ch.   251. 
The  fact  that  the  property  has  Increased  In  value.  Is  not  alone  a  auffl- 
dent  ground  for  opening  tbe  foreclosu  o:  JfifM  v.  Comc'on.  9  P.  R. 
102-  19  C    L.  J.  235:   3  C.  U  T.  361,     In  Plait  v.  A^hbridt,,;  12  Or, 
'm.  the  forecloaure  waa  opened  after  a  lapae  ot  eighteen  months,  the 
mortgagor  being  Illiterate,  and  having  no  solicitor,  and  not  under- 
.landing  the  proceedings,  and  the  property  anpearlng  to  be  wortB 
three  tlmea  the  amount  of  tho  Incumbrance. 

Tbe  Court  refused  to  open  a  foreclosure  merely  because  a  receiver. 
hy  mistake,  neglected  to  account  for  all  the  rents  he  ^f^f"'*^. 
(ore  the  final  order  waa  granted:  Inaham  v.  Sufhertoad,  63  L.  T.  «14. 
Where,  after  a  final  order  of  foreclosure  against  subsenuent  Incum- 
brancers, the  mortgagor  redeems;  that  ha.  the  effect  o«  J™'«  '•" 
foreclosure  as  against  the  subsequent  Ihcumbrancers:  Beod  v  S„  ft 
11  Or.  230;  S,  C.  16  Or.  52;  Box  v.  BrtdamaH.  6  P.  R,  2„4,  Olter 
.  ford  FoLi  '  K  *  J.  650;  6  D.  M.  *  O,  638:  and  see  UdDrook  >, 
?J:::lnZ\:T:m:Ke  Howard.  29  L.  R.  Ir.  266.  ^  H.mard  . 
CampSell.  7  Or.  96.  a  flnal  order  of  foreclosure  was  «« /»'f  "  '»" 
instance  of  a  purchaser  ot  the  equity  °' '"'■'^"P'  ™  j''"'L*"  ^."'VeHe 
without  notice  of  It.  but  In  fiobnon  v.  .Irjuf,  25  Or.  407.  su.h  rellel 

was  refused. 
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Ter-a  o.  whlck  r.r..l...r.  Op.«a  at  th.  I"»**»"  °*  *'*  LThVh 
Ii.rtgagor.-The  terms  on  which  a  foreclosure  Is  opened  are  In  tM  ,„„,       , 
Z^n  ot  the  court.    Where  the  security  Is  not  ample   the  mort^  op.n.d. 
nsor  may  be  required  to  pay  the  Interest  and  costs  by  an  earlT 
Z.  and  six  month,  may  be  allowed  for  «•>=„  P""'™'  »'  *'  '^° 
cl"al:    Fisher   on   Mortgages.   5th   ed.,   926;    R"^"'""   ""   ^"^/'f.'i 
1047     But  where  the  security  Is  ample,  the  costs  ot  the  action,  and 
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Ill*  «|T.  of  th«  ■ppllMtlon.  m«7  bt  ordar«d  to  b«  pmltf  forthwith,  ud  iif 
tlBo  Hteodod  for  |M7Bi»t  of  tb*  prtoelpal  and  lotprnt,  tb«  dt(»i4tBr 
helm  clwrstd  with  lAt«rmt  on  tho  froH  anouot  of  the  prladpKi  114 
iBtffntt.  for  thi  p«r'  1  ot  tho  oittBaloB:  mo  Trinity  VolUgv  \  jfui  « 
Ont.  28«;  20  C.  L.  .  Sft9,  185;  Hotford  v.  Yatr.  \  k.  *  j.  n; 
WMtHeU  V.  HohtrU,  '  Jur.  N.  8.  lUi;  ThornkUt  v.  Manninf,  \  gm 
N.  B.  461;  and  too  hi,  want  v.  Jfooora,  1  Chjr.  Ch.  '£7.  ind  otbtr  mt\ 
tltod  IB  not*  to  Huie  474. 

Ovoaiac  rat««l*ow«  at  tko  Isateaoo  of  •  Smboof  «•■!  Una. 
fcfoor.— 8oo  Soo«U*  American  tnveatmrnt  Co.  v.  Brttcer.  2  0.  L 
R.  369,  wbtrt  th«  clrcuniitancoa  w«rt  luch  that  the  murtiRinr  mlibi 
bave  luoL'MBtuUjr  applied,  and  the  Incumbrancer h,  hl»  credhuri.  evun 
tbougb  they  had  not  proved  tbolr  claim,  were  hrld  fotldMl  to  tb< 
aame  relief  ai  the  mortgafor. 

Op*ntnit   fort' 
cloiar*  bf 

morlfftfta. 


Csnnot   be 
upcnfd  hy 

if  not  In  » 

pDihion   tu 


Ordrr  on 
(lefftutt. 


Op»la«  of  tlio  Twvoolonu*  b^  tko  ICartsaaeo.  -80  loni  h 
tbe  mortxaffee  la  in  a  position  to  reatore  the  mortgaged  property,  be  I 
tany  at  any  time  open  tbe  torecloaure  by  enforcing  paymeot  ot  Ui* 
debt.  But  If,  after  be  baa  obtained  a  lin&I  order,  he  )ia»  pirttd  wl.l 
the  mortgaged  eitate.  or  any  part  of  It  (otherwlie  than  under  pow^r 
of  lale :  ate  Pegg  v.  Boston,  infra),  to  that  he  ii  not  In  a  potltton  to 
roKwnvey,  be  will  be  reatralned  from  recovering  the  debt:  Lockhm 
V.  Hardy,  9  Beav.  349;  Oowtand  v.  Oarbutt.  13  Gr.  Tiglt;  Surnhiiin  i 
Oalt  16  Or.  417;  ChatHetd  v.  Cunningham,  23  Ont.  153:  but  lee  Bald 
T.  Thompion,  18  Or.  177;  but  the  making  of  a  mortgage  by  the  mort- 
gagee; on  the  mortgaged  eatate,  will  not  prevent  him  from  openlnn  tb^ 
forecloiure  by  suing  for  the  mortgage  debt.  If  at  tbe  time  of  bli  brlni 
Ing  the  actio  1,  he  hai  paid  oft  the  mortgage,  and  li  In  a  poalUoo  to  it 
(onvey:  Munten  v.  Hautt,  22  Or.  279. 

But  thla  rule  doei  not  neceaaarily  apidy  In  the  caae  of  a  lecond 
mortgagee  wboae  eatata  haa  been  extlngulihed  by  the  flrat  mortgipt. 
nor  will  the  Inability  to  re-convey  tbe  mortgaged  aitate  bar  a  mon 
gag?e'<i  right  10  sue  on  tbe  covenant  where  such  Inability  arlHt  from 
the  default  of  tbe  mortgagor:  Beatty  v.  Bailey,  26  0.  L.  R.  U5. 

Where  the  mortsagee  haa  Incapacitated  hlmielf  from  reitorlni  tbt 
mortgaged  property  Intact,  be  will  be  diaabled  from  enforcing  pi7- 
loent:  Ke  Thureiaon,  2  O.  L.  R.  271;  but  thU  principle  does  not 
apply  where  the  property  Is  not  Intact  merely  owing  to  the  removal 
or  dentructlon  of  a  building  on  It,  unless,  aemble.  the  building  la  of 
such  a  character  that  compensation  In  money  (which  the  mortgagor 
Is,  In  such  an  event,  entitled  to)  would  not  be  an  adequate  Indemnity 
MendeU  v.  Gibson.  9  O.  L.  R.  94;  and  where  the  property  was  n-> 
Intact  by  reason  of  the  mortgagee  having  granted  a  right  of  way  across 
part  of  It,  he  was  gi'*en  an  opportunity  to  rfmovt  thla  difficulty:  Re 
Thurcsaon,  supra. 

A  mortgagee  who  has  exercised  Ms  power  of  sale,  where  there  Is 
a  personal  liability  to  pay  the  mortv.ige  debt,  is  entitled  to  sue  for 
tbe  deflcleucy:  the  f^ct  that  tbo  mortgagee  has  acquired  tbe  land 
since  the  sale,  la  no  objection  to  his  right  to  recover:  Pegg  v.  Hoiten. 
14  Ont.  372.  In  tbe  absence  of  any  objection  to  the  sale  under  th'* 
power,  the  acquisition  of  the  estate  by  the  tnortgagee  would  nef  Klve 
the  mortgagor  any  new  right  of  redemption. 

487.  In  a  redemption  action,  on  default  of  payment 
being  made  according  to  the  report,  the  defendant  shall 
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he  entitled,  on  »n  ex  parte  applirntioii,  to  a  final  nrder  "^V*"- 
iif  forecloKuru  UKuinHt  the  plaintilT,  ur  tu  an  ordpr  di«- 
miMinK  the  aetioo  with  co»ts  to  be  paid  by  thb  plaintiff. 
C.K.  .•«•!. 

an  Uultt  4it,  418,  utf  lUtM. 

Ai  10  the  fYldMrr  of  noniMynifnt:  H<  Doikfli  v.  Klip.  >4  I..  T. 

:it. 

Tfac  Court  mky  la  ■  proper  cant  extend  the  time  for  redemption, 
II  ur  time  belore  a  Unil  order  of  dlimliMl,  or  forecloiurp:  CoIIIk' 
iM  T.  Jrtcry,  t>N,  1  Ch.  C44;  74  U  T.  71. 

488.  In  a  redeinpliim  action  where  the  plaintilT  is  de-  nirr.ii.mi 
dared  foreclosed,  directions  may  be  Biven  either  by  the  r^jj^i'i" 
final  order  foreclosing  the  plaintiff,  or  by  subsequent  l'ir."''i'."" 
orders,  that  all  necessary  inquiries  be  made,  accounts  '"•"''"* 
taken  and  proceedings  had  for  redemption  or  foreclosure. 
or  redemption  or  sale,  as  against  any  subsequent  incum- 
brancers, or  for  the  adjustment  of  the  relative  rights  and 
i...>pilities  of  the  original  defendants  ae  pmong  thcin- 
,elves.    C.K.  392. 

The  dlsmlwal  of  tn  action  tor  redemption  hr  a  mortiafOr  uaually  iinmiMal  ot 
gperatM  aa  a  forecloiure;  and  where  a  Mil  did  not  praj-  redemption,  ;,'J'™p'S;„ 
bnt  a  decree  for  redemption  was  granted.  It  would  aeem  a  kubaequent  op»r«iM  m  t 
JUmliMl   operated   aa   a   foreclMure:    Comicall   v.   Henrtoil.   12   Or.  ("".|..ur. 
IIS:  hnt  thla  la  not  the  pace  where  the  mortgaie  it  br  dopoilt  of  title 
deed!,  becauee  In  kuch  a  caae  a  judiment  of  foreclooure  would  pro- 
Mt  for  the  execution  of  a  legal  mortgage,  but  the  mere  dlamlaial  of 
u  action  to  redeem  cannot  have  that  effect,  though  It  may  preclude 
the  mortgagor  from  bringing  another  action  to  redeem:   ira..''iill  v. 
akreicitmry,  h.  B.   10  Chy.  250;   It  would  aeem.  however,  that  the 
defendant,  on  obulnlng  the  dlsmlaaal,  may  alao  obtain  an  order  for 
ifce  absolute  canveyonce  of  the  property:  tee  note  tnira,  p.  1087. 

Where  an  action  for  redemption  la  hrougbt  by  a  aecond  mortgagee  Hub.cHiii.ni 
ud  he  la  forecloaed,  the  mortgagor,  aa  weH  a>  the  Brat  mortgagee,  haa  iirocrilnp 
arlsht  to  have  a  day  appo'nted  for  the  redemption  of  the  Urat  mort- 
m'  by  the  mortgagor:  iUcKiitilon  v.  Anderton,  18  Or.  (184.  The 
driendunt  who  la  sought  to  be  redeemed,  need  not,  unleaa  he  pleases, 
proceed  under  this  Rule,  and  he  cannot  bo  deprived  '  coats  of  any 
sobwiuent  action  for  foreclosure,  or  redemption,  for  not  having  done 
»:  lii. 

Where  a  second  mortgagee  brings  an  action  •=  "deem  a  prior 
mortgaKee,  ar-l  to  torecloso  the  mortgagor;  in  default  of  .tdemptlon. 
[he  aotlon  mi.y  be  dlsnilswd  as  against  both  the  prior  mortgagee,  and 
the  mortgagor,  with  coata:  Hallett  v.  Farte,  31  Ch.  D.  312;  E,  L.  T.  12. 

489.  In  mortgage  actions  the  period  allowed  for  re-  K',^«»p'i°" 
demption  in  the  first  place  shall  be  six  months  and  when  momhi 
it  becomes  necessary  to  fix  a  date  for  redemption  after 
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Buto«to.       the  lapse  of  the  first  period  the  further  time  allowed 
shall  he  one  month.    C.B.  393. 

Before  tbts  Rule  the  practice  was  to  allow  each  person,  or  set  of 
persong.  succeaslvely  entitled  to  redeem,  three  moDths  from  tbe  t?iiu- 
of  the  subsequent  accounts  respectively.  Incumbrancers  Ldvlng  a 
specific  lien  by  mortgage  were  successively  allowed  eacb  a  separat 
day  in  order  of  their  priorities,  but  since  The  Creditors'  Helief  .i-i 
(R.  S.  O.  c.  SI).  8.  4,  execution  creditors  have  been  together  given  ODf 
day  for  redemption,  their  order  of  priority  conjointly  being  that  o! 
the  first  execution  creditor:  see  note  to  Rule  474. 

The  terms  of  this  Rule  are  probably  wide  enough  to  be  applicable 
to  the  time  to  be  given  to  a  mortgagor,  where  foreclosure  Is  ordertd 
after  an  abortive  sale:  see  note  to  Rule  460. 
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490.— (1)  Where  one  or  more  of  the  persons  inter- 
ested in  the  equity  of  redemption  are  already  defendants, 
and  it  is  made  to  appear  that  by  reason  of  their  number 
or  otherwise,  it  is  expedient  to  permit  the  action  to  pro 
ceed  without  the  presence  of  the  other  persons  interested 
in  the  equity  of  redemption,  the  Court  may  give  direc- 
tions accordingly,  and  may  order  such  other  persons  to 
be  made  parties  in  the  Master's  office  after  judgment. 

(2)  Where  after  judgment  it  appears  that  persons  are 
interested  in  the  equity  of  redemption  besides  those  who 
are  already  parties,  such  persons  may  be  made  parties 
in  the  Master's  office  upon  such  terms  as  mav  seem  just. 
C.B,  190, 

This  Rule  and  Rulet  77-84.  404  and  470,  constitute  an  exception  to 
the  general  rule  of  practice,  that  after  Judgment  parties  cannot  be 
added:  see  Durham  v.  Bobertaon,  1898,  1  Q,  B.  765,  per  Chltty.  L.J„  at 
p.  774;  and  see  Johnaton  v.  Consumers*  GF<i«  Co.,  17  P.  R.  297. 

The  words  "persons  interested  in  the  equity  of  redemption"  in 
this  Rule  are  intended  to  apply  to  persons  Interested  in  the  ultimate 
equity  of  redemption,  i.e„  the  mortgagor  or  any  one  standing  lii  bis 
place.    As  a  general  rule,  all  parties  interested  in  the  uUimate  equity 

)  of  redemption  in  mortgaged  property,  ought  to  be  made  original  de- 
fendants In  an  action  to  enforce  the  mortgage,  by  sale,  or  forcciosure: 

1  Patcrson  v.  Holland,  8  Or.  238;  Bucklev  v.  Wilton,  8  Gr.  5C6;  but  not 
meane  incumbrancers,  or  execution  creditors,  who  are  always  added  in 

\     the  Master's  office :  see  Rule  470. 

"Where  a  co-mortgagor  (even  though  only  a  surety)  Is  not  made  a 
party  ;o  an  action  to  foreclose  the  mortgage,  the  foreclosure  of  Ms 
principal  is  not  binding  upon  him:  Gee  v.  LiddcU.  1913,  a  Oh.  6J;  lOS 
L.  T.  913. 

This  Rule  makes  an  exception- to  the  general  rule,  and  enables  the 
•^ourt  or  a  Judge  to  direct  that  parties  lntere«fpd  in  the  ultimate 
t-quity  of  redemption,  may  be  made  parties  In  the  Master's  office. 
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>      under  the  tormer  Con.  Rule  306  It  «aB  not  clear  whetber  betore  E,«  »o. 

.  ,11  MhiT  oeraons  rould.  by  order,  be  directed  to  be  added 

:  '"T'M.lr'fofflce     It  waVm  Chancery  done  either  upon  m«lon 

"■  ?.„;!?  Jo".  V  bZToTv.  C.  12  Or,  429;  ra.ld.  v.  Horper, 

i  fon?    r«  nP^n  mot'^rin  Chambere  afterward.:  see  ca«s  .n/ro^ 

•'  ™°  Rate  contemplates  either  an  Interlocutory  order.  «'  »"  "*" 

:  SiVJ^rf^iine^r  ^s:^rsir:^^r'^ 

parties  already  Deiore  lue  \,uuiu  _j^    j-^    Harrison  v.  lere.iedln 

Leaded  to  he  addedj^  Penncrj  Cann^  1  ChJ;  ^1.^3=;  -^^^  ^^  ^„^.  ,       .,, 


Oreer.  2  Chy.  Ch.  "».«'''»"'''=  J59   XeW  the  order  was  granted  ex  ,„*/»■.  o. 
"'";/'■  sTXr  a  «nJl-  o'rderii  To^cloeure.  or  -le    the  appllca   -..^ 
r..r ^:;a,,  too  late.   .0  0.0-  -0...  l^Ch.  Ch^2.. 

:r  jKh^ronabfe-JllSncf  In  tr^.n.  hi.  suit,  the  order  wa.  re- 
fused:  Porimon  v.  Poul,  W  Or.  458. 

j-r;  :-rhr  -ajru?.  a.  o«ce  copy  0.  the  Moment 
which,  by  analogy  to  the  P"«f  T^ ''''L*™"^;"  h  &  L,  Forms.  No, 

U.  made  to  the  Court :  Tier  v,  .W!/rrs,  3  C,  I.  J.  10-. 

which  ot  the  defendants  '=,<"""""  ."ij.^^n-  ,1,1,  point  Mcr  se.  t,  u  nm,y 
.here  may  »>,^  »  -^'^t,*:  "dlfer^te"  srch%"srs'..  P»r,..  even;--":!- 
The  Court  will  not.  however,  d="™""'        .    1  ,      m   pronounce  the  determlMd. 
against  defendants  who  ha'<'  ^y^J^^J^*- ^^  J,Tm.'leavlng  them 
usual  Judgment  directing  all  the  ««'="«>"»  "ceding:   Bohlnson  v. 
,0  settle  their  rights  inter  ze  by  a  «»5"»'^^^™'j  q'    372;  or  may 
Do6»o„,  11  Or,  357.  and  see  J?umsc»  v,  "^°7»°"'  °  °;-  H„ij„o„.  13 
direct  the  Master  to  ln,ulre  as  '?'''\r,''lrdere"dhal' been  directed 
or.  433.    But  latterly  -L^ Ve t,""  al    e?:.™  f  In  the  cause,  and 
as  a  separate  reference  f""  "'^„f'""/' J„,e    or  delay,  thereby:   see 
so  as  the  plaintiff  may  not  be  put  to  expense,  a 
:      decree  In  Jolinton  v.  KcMcr,  D,  B.  27.  lo.  lou, 

■whother  the  wife  ot  the  mortgagor  who 
Wife  ot  M.rtK«eor.— Whether  "■«""=  ^  „ty  to  an 

joined  in  the  mortgage  to  bar  her  dower  should  ^^  »/^„„^„„,,. 
action  tor  foreclosure  or  sale  has  '>""'"","„„ „.,r  aH  (R.  S.  O. 
Prior  to  R.  S.  O.  1SS7,  c,  133.  ss.  r.-S  (sec  ""."''/°^'  ,  no^a  neces- 
,..  701,  ss.  10,  11,  It  was  ^■^^il'^^t^rOrn^noXZ  '.-Bovcs.  0  P. 
,ary  party:  see  .Voffod  v.  Thomson   3  G^-  "'■"""'        ,      SHilding  <t- 

f-  '■-  f-  •r4^^^'•T„'n  v'°M^,:/„'  iTr".  iV..  V-  earner 
(."LUrro'nt.  4';"s;l':.'a  -.a  by  Proud-oot,  .  .o_^be  not^a 
necessary  party,  but  the  contrary  v.^  -;»*-„,„„„,  ,^e  was 
Blon,  V.  FiKjiwoW,  Is  P.  R-  467  '"T";  ,  ,,  ,,5^  that  she  was  a 
added  as  a  defendant,  the  opinion  being  Intlmaten 
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necessary  party  In  order  to  bind  her  by  the  proceediDgi^.  The  neigh; 
of  authority  appears  to  be  rather  In  favour  of  the  vUw  that  atic  i- 
a  proper,  but  not  a  necessary  party.  The  saler  practice  U  to  add 
her  as  a  party,  though  strictly  speaking  a  married  womaQ  having  a 
mere  inchoate  right  of  dower  In  the  equity  of  redt-mption  has  nc 
present  right  to  redeem:  see  *?er  Rlddell,  J.,  Standard  Realty  Co.  v 
Kicholson,  24  O.  L.  R.  at  p.  51.  Where  the  wife  of  a  mortgagor  hu 
covenanted  to  pay  the  mortgage  debt  of  her  husband,  she  la  entitled 
as  his  surety  to  redeem  apart  from  her  right  as  dowretK:  ji. 

Hnsbaad  of  aCortgaKor.— In  view  of  what  Is  said  by  Osier.  J.A 
in  JIfoore  v.  Jackson,  19  Ont.  App.  at  p.  396,  and  see  Wallace  v.  Ln 
28  S.  C.  R.  595;  tt  would  beem  safer  to  add  the  husband  of  a  married 
woman  mortgagor  as  a  defendant  In  nn  action  for  foreclosure,  or  sale 
notwithstanding  the  estate  mortgaged  may  have  been  her  separate 
estate. 

Infant  Heln  of  intestate  MortEacor. — Though  the  record  mav 
be  complete  as  a  matter  of  title,  since  Tfie  Devolution  of  Eslatei  Arf, 
by  making  the  administrator  of  the  mortgagor  sole  defendant  {m 
Plenderleith  v.  Smith.  5  0.  W.  R.  753),  yet  as  a  matter  of  procedure 
the  infant  heirs  are  proper  parties,  and  as  such  should  be  made  de- 
fendants to  the  writ,  unless  some  good  reason  exists  for  omitting 
them:  Keen  v.  Codd,  14  P.  R.  182.    See  notes  to  Rule  74  (2). 

Devisees  of  a  mortgagor  were  ordered  to  be  added:  Watts  v.  Ldnr. 
84  L.  T.  144. 

Where  the  mortgaged  estate  proves  insufficient  to  satisfy  the  mort 
gage  the  mortgagee  Is  entitled  to  administration  of  the  deceased  nort 
gagor's  estate  and  to  follow  assets  thereof  into  the  hands  of  legatees 
who  have  received  any  part  thereof:  Re  Euatace,  Lee  v.  McMillan,  1912, 
1  Ch.  561;  106  L.  T.  789. 

Hallway  Co.— A  railway  company  which  has  expropriated  pan 
of  the  mortgaged  property  and  obtained  an  award  fixing  the  compen 
satlon  is  a  proper  party  to  a  foreclosure  action  when  the  award  has 
not  been  taken  up,  and  the  compensation  has  not  been  paid:  ScoUiih 
Investment  Co.  v.  Prittie,  20  Ont.  App.  398. 

Prior  MortcageM.— Con.  Rule  305  of  1888  has  not  been  Inserted 
in  the  present  Consolidation,  as  the  practice  which  It  stated  Is  do« 
too  well  established  to  require  stating  In  a  Rule.  That  Rule  was  is 
follows: 

"  305.  Where  the  plaintiff  prays  a  sale  or  foreclosure.  Hubjeci  io 
a  prior  mortgage,  the  prior  mortgagee  is  not  to  be  made  a  pany 
either  originally  or  In  the  Master's  ofBce.  except  under  special  rir 
cumstances  to  be  alleged  in  the  statement  of  claim.    Chy.  0.  440." 

That  Rule  was,  and  the  practice  which  it  stated  will  still  h<-\  m- 
fined  to  cases  where  the  plaintiff  claims  relief  subject  to  the  prior 
mortgage ;  where  he  seeks  to  redeem,  or  In  any  way  to  bring  in  ques- 
tlon  the  right  of  the  prior  mortgagee,  the  latter  must,  of  course,  V 
made  a  defendant  by  writ. 

Formerly  Chy.  O.  439  provided  that  where  a  bill  was  filed  by  a 
■jubKtquunt  laeumbrattivr  six-kiufi  rclk-E  against  a  prior  mortgaepf 
such  mortgagee  must  be  made  a  piirty  previous  to  the  hearing  of  tne 
cause:  but  that  Order  was  In  1888  omitted  from  the  Ruh's  as  beinp 
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Tho  practice  It  prescribed,  however.   Is  still  Kul.  «o. 


, !  no  loDBcr  necessary, 
I  i  in  force. 

An  action  for  redemption  by  a  subsciiuent,  against 


L  prior  mort-  Subieuuent 


An  action  lor  reaemiiiiuu  uj   »  »- — ,.- """TJ."  ;  ,t„  _,,i„    Incum- 

.,.;  will  not  lie,  unless  the  prior  mortgage,  and  that  of  the  plain-  ^,.„,„ 
"*    ■    i„,s  l.rrt.,e    Parsons  v  Ban*  0/  Montreal,  15  Or.  411;  Long  ..tlontor 
fi";,  16  ar  2T  Th?owner  Of  the  e,nl,y  of  redemption  Is  a  neces-  -^-P""" 
'  j»ry  party  to  such  an  action:  II). 

!  A  bill  by  a  subsequent  incumbrancer,  against  a  prior  mortgagee, 
rUtolng  the  right  of  redemption,  but  not  offering  to  redeem  him,  was 
ir^lmurrable-  Pearson  v.  CompSell,  2  Chy.  Ch.  12  (but  see  Roger. 
ri»r  1  or  267)Tand  It  would  probably  now  be  held  that  a  slate 
L„,  of  claim,  omitting  an  offer  to  redeem,  would  not  be  open  to  oWec- 
"n  under  the  present  pmctice:  see  ^'"f""'  «""^  »'  f^ 
Vnitei  Hand  in  Hand  Band  0/  Hope.  4  App,  Cas.,  at  p.  400. 

A  subsequent  Incumbrancer,  bringing  an  action  against  a  prior  K.t,„.»i.d 
mortgagee  Is  c  entitled  to  a  sale:  ifcDowall  v.  Camptell,  6  S  C. 
r?02  unless  tue  prior  Incumbrancer  consents,  or  does  not  object,  to 
a„e'  SrZe  V.  Barter,  2  Chy.  Ch.  189:  be  Is  only  entitled  to  ludg- 
™n  ior3mptlon,  and  In  default  of  redemption  he  Is  foreclosed. 
ZrIZ  4I?  ™  the  action  Is  dismissed,  a.  gains'  *<«f^  "^^T^ 

Chy  "  unle"  in  fbeTatter'case  the  defendant  on  obtaining  the 
Imlssal  obtains  also  an  order  for  the  absolute  conveyance  of  the 
tZ^.  as  he  probably  might  do  under  the  present  system  of  proce- 
dure:  see  Jud.  Act,  s.  16  ()i). 

m  an  action  by  a  subsequent  incumbrancer,  to  redeem,  he  may  also 
i^p'^ach  CsactLs  by  the  prior  mortgagee  In  reference  to  the 
mortgaged  estate:  McLaren  v.  Froser,  IB  Or.  239. 

Although  a  prior  mortgagee  can,  ordinarily,  only  be  n.ade  a  par:    Prior. ..;;; 
to  an  actfon  by  a  subsequent  Incumbrancer,  for  the  purpose  »'  "j  L  ».,•  be 
"eeSng  Tm,  yet  where  the  Pr'or  security   Is  ^-^^^Jl^l/^^  r,r„?.,„, 
absolute  in  form,  a  subsequent  Incumbrancer  Is  at  liberty  to  bring  nm, 
before  the  Court  for  the  purpose  of  showing  his  Interest  t»  f  "''=™ 
I    Tb      without  offering  to  redeem  him:   Moore  '„  «»f 'J'  "  execut  1 
and  see  Roscr,  v.  Lewi,.  12  Or.  257.    To  «"'='-  »°f'™'''^^.  "'^^^^  '"" 
creditors  of  the   alleged   mortgagee   are   ""^^Zl    UGv   iS^ti' 
.     freclldon,  10  Or.  470;  and  see  Darlinj  v.  W.Ison,  16  Gr.  25o,  2o7. 
:         Where  a  prior  Incumbrancer  Is  made  a  party  to  an  -=t'»  W  a  s.w,ue„, 

>     subsequent  Incumbrancer,  and   -   i-fl^^-^XTJi'^^^'''^^^^^^ 
consent,  or  without  ob  ectlon  on  the  part  of  the  prior  incuu,  ,,  h„  „„ 

tb,  proceeds  of  the  sale  must  be  ^'f  ^^^^^'^^    "JX    .n/    n^ucn  '^"  '" 
of  the  Incumbrancers   according  to   their   P™""^^;  J°        ^j         „ 
ca«e  the  plaintiff  Is  not  entitled  to  any  P'""";''', '»/"'7„V6  r    '  Chy 
evin  though  the  fund  prove   Insufflcient:   Orange  ^.   Baritr.   .  l 

'"whl  the  equity  Of  redemption  was  ->>>->;-■  ;"f„,^"^^''rlXee  '^T 
.hereof  was  made  merely  for  '''^^f;>>°-/  /^au  "fo  he  t'oBt  "r""™' 
to  impearh  a  prior  mortgage,  on  the  sround  of  t,au  1.  .  'T'iMlr 

01  tho  assignor,  the   »-f -^  ILunee      ven    h  ugh  he  asUed  In  Si^.'" 
and  no  relief  was  granted  to  '"f/^f""'  ",°     jo  Gr    25;  and  see  lorC-l 
the  alternative  tor  redemption:  Murtoll  n.  Banks,  lu  ur. 
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BULE8  OF  OOUBT. 

Little  V.  Maicklns.  19  Or.  267;  Wiglc  t.  Setterington.  lb..  512;  B>-li 
V.  Walker,  20  Or.  558;  Hilton  v.  Wooda,  L.  R.  4  Eq.  432.  But  where 
the  assignee  takes  beuenclally,  and  the  aBsignment  Is  not  made  merO\ 
to  enable  him  to  sue  in  re-  pect  ot  the  alleged  f rauU,  It  would  ateu 
that  he  may  maintain  the  action:  Scvar  v.  Lauson,  15  fh.  D.  i:fi 
Dickinson  v.  Burrelh  L.  R.  1  Eq.  337. 

The  nurchaser  ot  an  equity  oE  redemption  1*  In  the  absi'nce  of  u 
agreement  to  the  contrary,  under  an  Implied  obligation  to  indemnify 
the  mortgagor  against  any  further  claim  under  the  mortgage:  Warirs 
V.  Ward,  6  Ves.  Jr.  690;  7  Ves.  Jr.  332;  but  where  la  an  eipreaa  agree 
ment  as  to  indemnity,  that  precludes  any  Implied  agreement:  Jfiiii 
V.  United  C0KntiG»  Bank,  1911. 1  Ch.  669;  104  UT.  632;  19U,  I  Ch,  2;;i, 
105  L.  T.  742. 

A  subsequent  incumbrancer  may,  in  the  same  action,  obtain  relle' 
against  the  mortgagor,  and   Incumbranctrs  subsequent  to  himse''-    ■ 
consequent  on  his  redeeming  the  prior  mortgagee:  Rogers  v.  Le«ij,   ■ 
12  Qr.  257;  McLaren  v.  Fraaer,  15  Gr.  239;  and  see  Rule  477.  I 

A  prior  mortgagee  in  possession,  who  la  al^o  thp  owner  of  th^  s 
equity  of  redemption,  is  only  bound  to  account  to  a  subsequent  in  K 
cumbrancer  for  rents  and  profits,  on  the  footing  of  a  mortgagee  la 
possesBlon,  until  his  mortgage  is  paid  oR;  any  subsequent  receipts 
he  is  entitled  tc  retain  without  account  as  owner:  Steinhoff  v.  Bnm 
11  Or.  114. 
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CHAPTER  XVII. 

APPEALS    AND    NEW    TRIALS. 

(i)  Appeals  to  Divisional  Courts. 

Rules  491  and  492  are  repealed  and  the  following  sub- 
stituted therefor  :— 

492  -d)  An  appeal  from  a  judgment  pronounced  at  a 
trial  or  a  motion  for  a  new  trial  shall  be  by  notice  of 
motion  returnable  before  a  Divisional  Court  «eve"  f^>^ 
after  service,  and  shall  be  set  down  to  be  heard  within 
fifteen  days  from  the  date  of  the  judgment. 

(2)  All  other  appeals  shall  be  by  a  notice  of  motion  re- 
tunable  before  a  Divisional  Court  two  clear  days  after 
lervfce  and  shall  be  sfet  down  to  be  heard  withm  seven 
days  from  the  date  of  the  judgment  or  order. 

(3)  Cases  shall  be  entered  on  the  list  for  hearing  as 
soon  as  the  papers  are  completed. 

(4)  If  the  evidence  is  not  deposited  within  s/ven  days 
after  notice  from  the  office  of  the  Registrar  of  «'«  figh 
Court  Division  that  it  has  been  received  from  the  steno- 
grapher, the  appeal  shall  be  deemed  to  be  abandoned  and 
costs  may  be  taxed  as  provided  by  Rule  660. 

(5)  The  notice  of  motion  may  be  according  to  the  fol- 
lowing form : — 

(Style  of  Catisb.) 
Take  notice  that  the  appeals  to  a  Divisional 

Court  from  the  judgment  (or  order)  pronounced  b> 

on  the  day  of  ,   -j,  ^ 

191    ,  on  the  following  grounds  {stating  them  bnefly)- 


Dated  the 


day  of 


,191 
Solicitor  for 


To  .  Esq., 

Solicitor  for 
{Rule  passed,  19th  June,  1914). 


1000  BULKS  OF  OOUBT. 

Bui*  4M.  This  Rulr  waa  published  after  &ome  part  of  this  work  wds  in  print. 

and  modlflea  what  Is  aald  on  previous  pages  as  to  the  sittings  of  tbe 
Divisional  Court  of  the  Appellate  Division  [e.g-,  PP-  133,  139). 

Sitting!  TB«  SlttlBSs  ftf  th«  Appvllata  DlTlslea.— For  the  slttlnfCH  ot  the 

o'vuriTn  ""*    Appellate  Division :  sec  Jud,  Act.  s.  42. 

The  following  Rule  regulating  the  sittings  of  the  Appellate  Divi- 
sion was  passed  on  December  13th,  1912,  and  approved  on  M 
January,  1913,  the  conftrmatlon  on  the  latter  day  being  npcessary 
because  The  Law  Reform  Act  (1909),  Part  I.  did  not  rome  into  fore* 
until  1st  January.  1913,  and  until  then  there  was  no  Jurlfidlctlon  to 
pass  the  RuJe. 

*'  It  was  recommended  that  excepting  long  vacation, 
the  Sittings  of  the  Divisional  Court  be  held  weekly,  com- 
mencing Monday  of  each  week,  except  that  in  the  month 
of  January,  the  first  Sittings  be  held  on  the  first  Mon- 
day after  the  6th  of  the  month  and  that  in  the  month  of 
September  the  first  Sittings  be  held  on  the  first  Monday 
after  the  14th  of  the  month." 

This  Rule  has  not  been  offlclally  published. 

The  effect  of  Rule  492,  supra,  appears  to  be  to  require  appeals  and 
motions  to  be  B<?t  down  for  the  Appelate  Divialon  as  If  the  Bitting  were 
continuous.  Formerly  the  sittings  of  Divisional  Courts  of  the  High 
Court  of  Justice  were  monthly.  And  it  was  assumed  that  the  same 
rule  applied  to  the  sittings  of  the  Appellate  Division :'  see  Jv  1.  Act. 
1913,  as.  42  (I).  75.  The  Rule  of  2nd  January,  1913,  seems  to  have 
made  the  sittings  of  the  Divisional  Courts  of  the  Appellate  Division 
weekly,  and  now  this  Rule  In  effect  makes  them  continuous,  except 
during  the  periods  mentioned  in  the  Rule  of  the  2nd  Jnnuarr.  1913. 
The  second  clause  of  the  Rule  would  appear  not  to  apply  to  County 
Court,  District  Court.  Surrogate  Court  or  Division  Court  appeals,  as 
to  which  there  are  special  statutory  provisions :  see  avpra.  pp.  131. 136. 

See  Jud.  Act.  ss.  24-31,  and  notes,  supra. 

The  Court  may,  on  a  special  application,  alluw  the  appeal  to  be 
set  down  on  short  notice,  and  stay  proceedings  pending  the  appeal: 
Todd  V.  Rusnell.  17  P.  R.  127. 

As  to  how  far  a  motion  to  a  Divisional  Court  operates  to  8tay  ex- 
ecution and  other  proceedings  under  the  Judgment:  see  Rules  496-49S, 

The  "  date  of  the  judgment "  means  tbe  day  of  pronouncing  the 
judgment  or  order:  see  Rule  512.  and  Hickey  v.  Stover,  11  r.  R.  SS;  but 
where  judgment  Is  not  given  in  open  Court:  see  Wallace  v.  Bath,  7 
O.  L.  R.  522.  Vapations  are  not  to  be  reckoned  '  .  the  IJ  dwjs,  or  < 
days;  Rule  179. 

A  motion  to  extend  the  time  for  moving  under  this  Ituh'  should  be 
made  before  the  rivlslonal  Court  itself:  ImpeHal  Loan  Co.  v.  Baby. 
13  P.  R.  59.  For  circumstances  under  which  the  time  may  be  eitended: 
see  Uickcy  v.  Stover,  11  P.  R.  SS. 

A  motion  for  a  new  trial  was  allowed  after  the  time  for  moving 
had  elapsed  under  peculiar  circumstances,  In  Wilklns  v.  Wilkins.  1- 
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T  L  R.  212,  where  11  had  been  decided  at  the  trial  that  a  man  wa«  matt  ••«. 
dead,  but  he  was  enbaequently  found  to  be  alive. 

The  aeven  days'  notice  ot  motion,  under  clause  (1).  are  not  ei- 
oressed  to  be  clear  days;  a.  to  the  mode  ot  tbelr  computation:  see 
H.te  173  Formerly  notice  was  required  to  be  given  tor  the  Urst  day 
„(  the  sittings,  and  would  not  be  sulllclent  It  given  tor  any  subse- 
Inl  dJy,  aUbough  given  In  time  to  permit  the  motion  to  be  set  down 
To  clear  days  betore  the  commencement  ot  the  sittings:  SlericM  v. 
Woodcoc*,  13  P.  R.  260. 

The  two  days'  notice  of  moUon  under  clause  2  are  expressed  to  be 
-  clear  days  "  ;  for  mode  ot  their  computation:  see  Bule  173  (.). 

Where  a  solicitor  had  Instructed  his  clerk  to  set  down  «  "".^"J 
the  clerk  by  a  mistake  In  supposing  that  the  days  limited  lor  tha. 
lunZJre  not  clear  days,  allowed  the  last  day  to  pass,  this  was 
SelTTtrsufflctent  ground  for  granting  leave  to  set  the  c,se  down: 
Bulllr  V.  Marx.  18  C.  L.  J.  444;  19  C.  L.  J.  10:  3  C.  L.  T.  bl. 

Where  Judgment  for  defendant*  wa.  delivered  on  22nd  «»""'»': 
andTrplaS.  «.llcltor  Immediately  applied  for  a  copy,  but  d^d 
not  receive  It  until  29th  November,  which  was  the  last  day  for  let- 
Hnerwr  a  motion  to  reverse  the  Judgment,  and  there  was  there- 
ore  no  time  to  consult  either  the  plalnUlI.  »' /"""'r'' ;"»  v.°"to 
held  that  Se  delay  wa.  aufflclently  excused,  and  granted  leave  to 
'et  down,  upon  payment  ot  costs:  Fo.e»  v.  Canada  Permanent,  etc., 
18  C.  L.  J.  444;  3  C.  L.  T.  32. 

Where  a  cause  has  been  set  down,  and  notice  ot  abandonment  sub- Ab.ndonn„„, 
JX  served.  It  will  not  be  restored  to  the  »»' °"  *7^''»;";, 

%TyT'o^-:Zu:  he  should  show  that  the  Wj-^^'/I^'/- 
to  be  appealed  from  Is  prima  lacie  wrong  »"'^  '^f'  . ',"'?';,;'!„ 
pound  toT  allowing  the  appeal  to  prevent  a  substantial  wrong  or 

injustice:  16.  .  ^. 

Where  a  case  Is  Improperly  set  down,  a  substantive  motion  to  the  s.rik.nK  o-. 
Divisional  court  should  bVmade  to  strike  It  out:  Wanslei,  v.  Small- 
!^„„l  1(1  P  R  233     Where  the  objection  has  not  been  taken  until  the 
Te  ha!  ^en  calledl  for  argument,  cosu  have  sometime,  been  re- 
fused,  although  the  objection  has  been  sustained. 

The  notice  of  appeal  must  be  a  formal  ™"«'  'J«  ^/^nronem  '•'•™-"" 
lion   verbal,  or  otherwise,  by  an  unsuccessful  party  to  his  opponent  ^^„^, 

thlstteitlon  to  appeal  Is  "»'  ^■''f "  °t"%2  Ch""  D  484  s^ 
BI«1).  <e  younp,  13  Ch.  D.  416;  Re  Neu,  Catlao  Co..  22  Ch.  D.  484,  see 
irelHeiceil  v.  Wofjon,  W.  N.  1883.  102.  ,     „      ,       , 

The  retainer  ot  a  solicitor  continues  after  Judgment  so  as  to  make  B.;j^.e  o, 
service  of  noUce  of  appeal  on  him  good  »">"«  ™  *\f ;",',  ^^Hil 
the  client  takes  proper  steps  to  Inform  his  opponent  that  be 
drawn  his  authority:  De  la  Pole  v.  Dicfc,  29  Ch.  D.  3ol. 

service  ot  the  notice  must  b.  made  upon  all  P""-//;''^*,,\',*^ 

appeal.  It  would.  '*-^'°"',,Xt  or^hM  part"  agllnst  whom  ?e 
.  appealing  to  serve  any  co-defendant,  or  ""^a  pan).  «6 
^  Zms  relief  over,  and  probably  all  against  whom  *^J^W''""J;^^'>  '^^ 
the  appeal  Is  successlul.  can  claim  any  "  '*L*f; p„e4  v  O-r  6 
which  the  Judgment  already  gives  him:  see  tormer^  Freed  v^On-  b 
Ont.  App.  690,  not  followed  in  Johviton  v.  PffroHa,  17  P.  K-  ^ 
Re  Salmon,  42  Ch.  D.  351. 
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BULBS  OF  COURT. 

Where  a  notice  of  appeal  haa  been  slven  contrary  to  an  undenakloi 
not  to  appeal,  the  notice  may  be  set  ailde  on  a  moUon  to  tbe  HlRh 
Court  Division:  Donovan  v.  Haldane,  14  P.  R.  106. 

The  aefTice  of  notice  aa  required  by  Rule  491  Is  not  a  cundlttoD 
precedent  to  the  Jurisdiction  of  the  Court  to  hear  the  appeal,  tnd 
may  be  waived  by  the  respondent:  see  Park  Ontc  Iron  Co.  v.  Conkt. 
L.  R.  6  0.  P.  634. 

A  third  party  who  has  obtained  liberty  to  contest  the  plslntlirs 
claim  Is  not  entitled  to  be  heard  on  an  appeal  by  plaintiff  from  a 
Judfment  dUmlsstng  the  action:  see  EvHnff  v.  i'oronfo.  is  p.  R.  137 
Whcre  a  plaintiff  appeals,  third  parties  am  held  to  bo  not  "directly 
affected  by  the  appeal ":  He  Salmon,  42  Ch.  D.  361.  but  qutrc  wbetbpr 
they  are  not  affected  by  the  appeal,  and  entitled  to  notice  uader  fhls 
Rule:  see  Re  Xcw  Vallao,  etc.,  22  Ch.  D.  484;  Hckcnawtilh-T  v.  VoyU. 
18  P.  R.  423;  but  see  O' Sullivan  v.  Lake.  12  P.  R.  550. 

Tru&tees  served  with  notice  of  appeal,  and  holding  merely  a  neutral 
position,  without  any  intention  ot  taking  any  part  In  the  argument. 
ought  not  to  appear  by  separate  counsel  on  tbe  appeal:  Carroll  v. 
araham.  1905,  1  Ch.  478. 

Where  it  appears  that  a  party  who  has  not  been  served  ought  to  bp 
notified,  the  Court  may  direct  service  to  be  made,  and  may  poHtpon-' 
the  hearing  of  the  appeal  for  that  purpose,  upon  such  terms  as  may 
seem  just. 

In  Re  Salmon.  Priest  v.  Vpplelty.  61  L.  T.  146;  W.  N.  1889.  106,  on 
an  appeal  by  plaintiff  the  Court  directed  third  ■rtles  to  be  served, 
who,  if  the  Judgment  were  reversed,  would  have  to  indomii  '''"n 
dant.  the  defendant  so  desiring,  though  the  Court  considered  tbai 
third  ftles  were  only  indirectly  affected.  The  defendant  was  ordered 
to  pay  the  costs  of  the  adjournment. 

As  a  rule  a  respondent  will  not  be  heard  by  counael  in  support 
of  the  appellant's  case,  but  the  rule  may  be  relaxed:  see  Re  Marquit 
of  Ailcshury'a  Settled  Ettatea,  1892,  1  Ch.  506. 

If  either  party  falls  to  appear  the  Court  may  hear  the  other  party, 
and  give  judgment,  or  may  postpone  the  hearing  upon  sucb  terms  a 
may  seem  just. 

Extending  line  for  Appeal.— i^ormerly  an  unexplained  oversiglit 
on  the  part  of  a  solicitor,  was  held  to  be  an  insuflltaent  ground  for 
extending  the  time  for  giving  notice  of  appeal;  though  it  might  be 
otherwise  If  an  Important  question  of  law  were  involved,  as  to  whicb 
there  was  a  conflict  between  the  Courts;  Gordon  v.  Gnat  W,-slern  Ry.. 
6  P.  R.  300. 

Under  the  present  practice  relief  will  be  granted  against  a  slip  In 
practice,  such  as  a  failure  to  give  notfee  of  appeal,  wherever  the 
justice  of  the  case  requlrps  It,  and  no  injury  has  resulted  to  the 
opposite  party  which  cannot  be  compensated  for  by  costs;  and,  in 
considering  what  justice  requires,  regard  Is  to  be  had  to  the  bona  ^d*s 
of  the  applicant,  and  whether  or  not  his  proposed  appeal  appears  to 
be  groundless  or  frivolous:  Rass  v.  Robartson.  7  O,  L.  It.  4t)4;  Kov  !■ 
Port  Arthur.  "  O.  L.  R.  7:i7;  and  the  fact  that  the  parly  desiring  w 
appeal  has  taken  some  step  within  the  month  is  deemed  Important: 
Cain  V.  Pcarce,  4  O.  W.  N.  70;  McClcmont  v.  Kilgour  Mfg.  Co..  3  0.  *V. 
N.  i.'5:ii. 
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Before  appl^lni  tor  u  exteMlon  of  limn,  the  wllcltor  requiring  the 
time  rtouW  apply  tor  It  to  the  opposite  eollcltor.  who  ihould  In  every 
""per  °.«  ".nt  It:  Bo*t».  v.  Bou^e.  1  O.  L.  R.  20«.  W»"«  *« 
oDDoeite  party  unreaionaWy  retuaed  to  conaent  to  extend  the  tlma, 
,B  order  extending  the  time  waa  made  without  co.ta:  flodUe  T. 
Howe  10  L  R.  208:  McLaughlin  v.  Mayhcw,  6  0.  I..  R.  114;  and  aee 
McOiitre  V.  forrv.  1  O.  L.  R.  690,  where  the  coau  of  the  application 
were  made  roata  In  the  appeiil. 

Where  the  notice  waa  .erved  on  the  last  day  after  olBce  hours,  the 
Mllce  waa  allowed,  hut  the  Court  douhted  whether  the  section  re- 
0°  rmg  notice  applied  In  that  particular  caae:  Ro.e  y.  Hictev  7  P. 
B  390;  and  wheJe  notice  had  heen  .erved  In  due  ttae  on  the  re- 
LndeM  hut.  through  the  negligence  ot  a  clerk  of  the  appellant'. 
ScHor  notice  had  not  been  .erved  on  the  Registrar  o  the  Court 
„M.led  from  (which  waa  then  necesaary),  notice  wj.  a""*"*  »  >« 
«md  on  payment  of  cost.:  Re  Lam.  9  P.  H.  72;  and  .e.  t'Oro.^v. 
»«,».  V  B«rn  34  Ch.  D.  664;  and  where  notice  had  been  given,  but 
'"wp^alw"  not  set  down  In  time,  but  aecurity  had  •«"  i"™ 
fw  "Vrge  part  of  the  debt  and  coat.,  leave  to  pro.^ute  the  appeal 
lli  riven  on  term.:  D7i.r,  v.  The  World,  17  P.  R.  643;  see  al.o 
mrf«o»  v  T-ftu^son,  18  P.  R.  414;  but  where  nothing  waa  done 
lm"Z  time,  and  no  snfflcient  special  circumstances  were  shown 
Teave  w«  retuaed:  Hiner  v.  Sro.«.,  »  P.  R.  642.  In  England  a  de  ay 
tISrrday.  beyond  the  preacribed  time  in  "'•'«''«  »°"™^V  45 
„«i~».  h>f<  heen  held  fatal  to  the  right  of  appeal:  Ex  parte  Lam»,n 
r?^639  .nT.«  fi/port,  Lyon.  n.  768;  Re  B.v.l.  *  Tounp,  18  Ch, 
D  418;  and  WriBltt  v.  Lejo,  10  P.  R.  354. 

See  al.0  the  case,  relating  to  applications  tor  leave  to  appeal  In 
notes  to  Kuli.  176.  and  on  pp.  115,  165,  jupro. 

493.  Every  notice  of  motion  by  way  of  appeal  shall  set  o.^f.<., 
out  the  grounds  of  the  motion  or  appeal.    C.B.  78J.  b...>™. 

r  R   7sq  onlv  aoDlled  to  appeals  to  a  Divisional  Court.    Under  the 

late  Division,  but  also  to  appeals  to  the  vveeaiy  i,u"". 
In  Chambers:  see  Kule  4. 

A  notice  ot  motion  tor  a  now  trial  on  the  ground  ol  n"'*';""""; 
or  nonTectlon,  sho.,d  state  how  and  in  what  "■"°;:„f^„'°^f 
Misdirected,  or  failed  to  <"rec.    the  Ju,,:  ^Mle.-M'"l'<y^^o^ 

1,  Q.  B.  D.  243;  «"'  ■'^■|'"f  jj  .'^^eis  into  7  and  H.,hes  v. 
541;  Furtons  ^■.  Reid.  12  P.  R^  201,  see  iz  u  Amendment  may  be 
Dulilin  United  Tramways  Co..  1911,  -  Ir.  K.  i'-     '^"'  ,^ 

allowed  in  a  proper  case,  but  was  refused  in  furtony  >.  KeW. 

494 -d)  The  appellant  shall  when  setting  the  appeal  cj.p7.<^, „ 
down'de  i^4r  to  the  Registrar  of  the  Appellate  Division  o,d.r-^  ^, 
allTaper  necessary  for  the  proper  hearing  of  the  appeal,  ,.„,.>..d 
incfud'^ng  [live  copies]  of  the  .iudgn.etit  or  order  in  q„- 
tion  (or  the  settled  minutes  thereof  [and  of  the  reasons 
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Tii.rri.    of 


■ULH  or  OOUBT. 

therefor  unless  reported]  )  and,  wlierf  cvidoncc  is  to  be 
used,  five  copies  of  the  evidence,  certified  u>>  i-oiritl  liy 
the  official  stenographer.  ^-I*  amended  hy  Huh  pmsni 
December  1, 1913.) 

(2)  If  the  copies  of  evidence  have  not  then  been  pre 
pared,  it  shall  be  sufficient  if  such  copies  have  been  duly 
bespoken  and  are  deposited  so  soon  as  received  from  tlie 
stenographer.    C.R.  791,  792. 

The  wordi.  In  [  1  >n  clause  (II  IniliMte  the  unondmenti. 

Under  thli  Rote  It  U  neoeiMrT  that  the  Judgment  or  order  appnled 
from  be  settled,  though  not  neceaaarlly  entered,  or  lesui'd,  before  the 
appeal  comea  on  (or  argument.  The  su;lng  of  the  entr;  of  the  Judi 
ment  will  not  prevent  Us  settlement  (or  the  purpoees  o(  tbli  Ksli'. 
Where  a  Judgment  la  entered  be(ore  the  appeal  therefrom  U  beard,  a 
stay  of  execution,  where  neceasary,  can  he  applied  for  under  Ituk  i%. 

As  to  whether  an  appeal  will  be  quashed  If  this  Rule  has  not  be«n 
complied  with:  see  Henderson  t.  Borers,  15  P.  R,  241. 

Sometimes  the  order,  or  Judgment,  appealed  from,  la  not  dellvwed 
to  the  Registrar  In  order  to  delay  the  placing  of  the  case  on  the  per- 
emptory list,  but  thla  was  held  to  be  Improper:  ahmixU  t.  CamUntI 
IncatiaeKxtit  ifonlles  SvnUcate,  124  L,  T,  Jour.  Jo;  1907,  W.  N.  211. 

The  fees  payable  to  stenographers  for  copies  of  CTldence  on  appeali 
to  Divisional  Courts  and  County  Courts  are  regulated  by  the  following 
Orders  In  Council. 

Orders  in  Council  dated  18th  March,  AD.  1896. 

The  Committee  of  Council  advise  that  the  portion  of  the  durje! 
for  copies  of  shorthand  notes  of  evidence  at  trials  at  present  payable 
to  the  "  Shorthand  Reporters'  Fund  "  be  abolished,  and  that  the  teei 
payable  and  applicable  to  the  personal  use  of  the  reporters,  be  hen- 
after  as  follows: — 

1.  For  single  copies— five  cents  per  folio. 

2  For  copies  required  for  the  Judges  under  Rules  made  or  to  be 
made  In  that  behalf,  and  to  be  furnished  at  the  expense  of  the  par 
ties  and  for  one  copy  for  the  party  desiring  to  move  thereon->lt 
cents  per  folio  of  one  copy  <or  all  the  copies  required  of  any  one 
transcription  of  shorthand  notes,  not  exceeding  five  altogether. 

3.  For  any  additional  copies  made  for  the  parties-one  and  one- 
half  cents  per  folio  for  eat-h  copy. 

4.  The  charges  aforesaid  shall  be  paid  to  the  reporter  «''«  »°' 
as  the  moneys  payable  in  respect  of  such  copies  are  collected,  ana  no 
charge  Is  to  be  made  for  copies  required  by  the  Attorney-fieneral  or 
Ontario,  or  by  the  Judges  for  their  private  use  and  not  taxable  to  any 
party,  or  for  copies  which  It  Is  the  duty  of  the  reporter  to  supply  «""■ 
out  charge. 

5.  The  extra  reporters  shall  be  allowed  for  their  own  "s?-  "'=' '"°" 
tees  as  the  regular  reporters,  with  twenty-five  per  cent,  added  thereto. 
to  be  paid  out  of  the    '  Shorthand  Reporters'  Fund." 
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«,  Th«  •bov.  chiriM  aro  to  tpply  onlr  to  umi  «BUre4  for  trial  lak  «•*. 
itier  lit  January,  MM. 

I  Local  Manteri,  Rflfreoi.  Special  Eiamlnen  and  olhen,  ontltlad 
10  lalia  oxamlnatloni  or  croM-eiamlnatloM  In  the  Hl|h  Court  and 
county  Court  ihall.  for  coplea  of  .uch  eiamlnatlona  or  cro»-e«amln. 
.tlon*  b.  entltlad  to  the  wrae  teo«  for  cople.  of  notee  of  cvldeni'e  at 
trim,  ai  are  payable  to  the  Offldal  Shorthand  Reporter!,  vide  5»  Vlcl. 
c.  13,' i.  40.1   (a). 

Order  In  Council  dated  28th  May.  A.U.  1886. 

Upon  the  recommendation  of  the  Honourable  the  Attorney-OeueraK  c...., 
ihe  Committee  of  Council  advlee  that  the  Order  In  Council  of  18lh  ».,»««. 
March  1896,  flilnj  the  teei  for  coplae  of  ehorthand  note,  of  ovl- 
jence' payable  to  the  Official  Court  Reportere.  be  amended  by  itrlklng 
out  the  laet  paragraph  thereof  havlnf  reference  to  the  fe«»  f"  coplee 
ol  evidence  payable  to  Local  Maetere,  Refereee,  Special  Eiamlnen. 
etc.  (»). 

Tha  Committee  further  advise  that  the  eame  feea  ai  are  under 
the  nld  Order  payable  to  the  Official  Court  Reportere  be  paid  to  the 
Reporter!  In  the  County  Courts  (i). 


Order  In  Council  dated  12tb  August.  18HT. 
Upon  the  recommendation  of  the  Honourable  the  Attorney-General.  m...«-. 
the  Committee  of  Council  advise  that  the  same  fees  as  are  payable 
10  the  Official  Court  Reporters,  for  coplee  of  shorthand  notes  of  evi- 
dence under  Order  In  Council  of  18th  March.  1886.  Le  paid  to  the 
Ofllclal  Reporter  or  other  stenographer  of  the  Master  In  Ordinary. 
ror  copies  of  notes  of  evidence  taken  on  any  reference  before  the  Master 
la  Ordinary. 

Order  In  Council  dated  the  29th  day  of  January,  A.D.  1913. 
Having  regard  to  the  re-arrangement  of  the  C«urt.  unde,  -  The  Law  p,„  ^.J^^ 
Reform  Act.  1909."  and  upon  the  recommenda  Ion  of  the  Honourable 
the  Attorney-Oeneral.  the  Committee  of  Council  advise  that  the  Ord  r  s.  c.  0. 
in  Council  of  18th  March,  1896.  Ilxlng  the  tees  for  copies  of  evidence 
iS  he  taken  for  their  own  use  by  the  Official  Court  Reporters,  be  re- 
voked,  and  that  the  following  be  substituted  therefor: 

1  For  copies  required  for  the  Judge,  under  Rules  made  or  to  be 
made  In  that  behalf,  and  to  be  furnished  at  the  expen«.  ot  the 
"artles,  and  tor  one  copy  for  the  party  desiring  to  move  the^on 

(a)  Thlsdause  was  abrogated  by  order  ot  26th  May,  1S36,  which 
follows.  .  , 

Whether  this  order,  though  repealed,  still  gov^ns  *!.f^«»  ^'^        . 
to  stenographers  In  the  office  ot  the  Maator  In  Ordinary.   0»we,  see 
order  In  Council  of  12tb  August.  1897. 

(6)  The  fees  pay:  ^-  ,  to  Local  Masters.  Referees,  and  Special  Exam 
tners.  aro  fixed  by   larlft  B. 

(,.)  See  now  Order  In  Council  of  28th  March,  1913,  infra,  p.  1096. 
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Mvis  ui4  o»-b>l(  cent!  ixr  rollo  a(  on«  covr  lor  ill  iu«  ro;i>< 

requlrnl  ot  tny  OM  tr»n»crlplloll  ot  iborthind  nolM  not  iient- 

Ini  all  altoitthir. 

ror  an;  addlllonal  copin  niado  fnr  th«  partlM  two  and  oa»bi]l 

MBti  per  (olio  (or  each  copy. 

The  cbartii  aforcaali  ahall  b«  paM  to  the  Reportcrfi  when  inil 

aa  the  moneya  payalile  In  reipeot  of  auch  eoplaa  are  colletm. 

No  cbarie  ahall  be  made  for  coplea  required  by  Ihe  Judm  lor 

their  private  uaa  and  not  taxable  to  any  P  .rty. 

For  coplea  o(  evidence  and  other  proceedlnm  In  tlii'  iwe  ol  i 

retrial  In  criminal  caaca  turnlahed  to  the  Attorn.  yOrnwal  or 

the  Crown  proaeculor,  two  and  one  half  centa  per  tollo. 


Order  In  Council  of  tba  Wth  day  of  March,  A.D.  1913:- 

p».  d  Upon  the  recommpndatlon  ot  the  Honourable  the  Altorney  Oeneril, 

■hoithaiid        .k.  Committee  ot  Council  advlao  that,  purauant  to  the  provlsloni  ol 

"".'"co'Im    aub-aectlon  2  ot  aectlon  17,  cap.  29,  »  Edward  VII    the  remunBraUon 

br  salary  of  the  ahorthand  Wrttera  of  the  Ucal  Court,  and  Iho  tM 

tor  coplea  of  evidence  to  be  tahen  by  them  tor  Ihdr  own  <m.  b. 

died  aa  tollowa:— 

I.  For  aervlcea  during  the  time  actually  employed,  ili  dollari  l(«) 

per  diem. 
S  For  coplea  of  evidence  required  tor  the  Judgea  under  RuW 
mada  or  to  be  made  In  that  behalf  and  V  .'c  '  ■■  Ushed  «  '  ■ 
expenae  of  the  partlea,  and  for  one  copy  for  the  i«rly  dMlrlni 
to  move  thereon,  aeven  and  one-halt  centa  per  tcllo  ol  one  cow 
for  all  the  coplea  required  of  any  one  tranacrlptlon  o(  i*ort- 
hand  notea  not  eiceedlng  all  altogether. 

3.  For  any  additional  coplea  made  for  the  partic!  two  centt  per 
folio  tor  each  copy. 

4.  For  alngle  coplea  ordered,  all  and  two-tblrd  centa  per  tollo. 

6.  For  coplea  ordered  by  the  .,  dge  tor  hU  own  uie,  »lx  and  tw» 
third  cent,  per  tollo,  to  be  paid  by  the  County  Treasurer  u[«n 
the  order  or  certificate  ot  the  Judge. 

6  For  reading  evidence  to  the  Judge  from  notea  Uken  where  to 
coplea  are  ordered,  at  the  rate  of  one  dollar  per  hour,  to  be  PMO 
by  the  County  Treasurer  upon  the  order  or  certlhcate  ol  at 
Judge. 

The  Committee  further  advlae  that  the  Orders  In  Cooncll  ot  3l!t 
December,  1978,  and  30th  June,  189«,  with  reference  to  the  above  k 
revoked. 


Copiel  ot 

OTidenc*. 


The  coplea  ot  evidence  required  tor  the  appeal  may  be  procurel 
from  the  atenogmpher.  In  Supreme  Court  caaea  the  order  Is  sl»» 
through  the  uHiie  of  llie  Kegleirar  of  the  H.  C.  D. 

If  the  notea  of  the  evidence  taken  have  been  loot,  the  APP*"' 
Dlvlalon  may  allow  the  evidence  to  be  taken  over  again;  tl  1» 
Firth,  Re  Comburn,  19  Ch.  D.  419;  51  L.  J.  Chy.  473. 
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THimiaoii  V.  KoMMon.  1<  Ont.  Anp.  M  P-  »*■ 

»j  ....   AnM.1  BMfc«.-No   provHlon   !■   mad.   rwiulrlni   tb, 

,.  The  booK  .h.n  b.  primed  upon  l«th  .Id.  of  th.  p.p«.  whl-h 
•Ji  b.  ot  good  quality,  not  1...  than  60  pound.  1^  the  r..n,. 

2.  Th.  .h«t  when  folded  and  trimmed  d»ll  be  11  lnch«  Ion.  and 
8>4  Inthea  wide.  ^  „  ^      ^ 

S  Th.  type  in  the  text  »h.ll  be  pic,  but  ion,  primer  .hall  b.  u«<l 
in  printing  arcount..  tabular  matter  and  notea. 

half  InchM  wide. 

5.  Th.  hook,  .hall  b.  bound  In  P'P".  ■■°'  '«»"  *  '  •"  '""'°'"  '° 
tb.  ream,  and  the  back,  .hall  be  r.lntore.d  with  elotb. 

e    m  c..e.  In  which  an  appeal  lie.  to  HI.  MaJ«t,  1-  Council   and 

Snr  rchre;.nrr™|n.t.o.^.r^-;e  o^^^^ 

answers  shall  follow  the  questions  immediately  ano  n 
a  separate  line. 

8.  All  exhibit,  .hall  be  grouped,  and  be  printed  In  chronological 

"t  At  th.  beginning  ot  the  book  there  shall  be  an  W" J"'"'  "■" 
in  detail  th.  content,  ot  the  book  In  four  part.,  a.  follow.. 

Part  1  A  .tatement  ot  the  caae  and  each  pleading,  order  or  other 
document  In  chronological  order,  with  11.  date. 

Part  2.  Each  wltn»a  by  name.  Btatlng  whether  '"  P'°""  «  o^^- 
rendant,  examlnatlon-ln-chl.t  or  croaMxamlnatlon,  or  a.  th.  cai. 
mav  be.  ,        ,      ., 

Part  3.  Each  exhibit,  with  It.  dMcrlptlon,  date  and  number  in  the 
order  of  flltng. 
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Knit  494.  Pwt   ■^-  All  Judgments  In   the  Courts   below,  with  llie  rwisons  for 

judgment  (a),  and  the  name  o(  the  Judge  deliv^Ting  thi-  saim-.  and  ib. 
reisons  for  and  against  appeal. 

10.  The  name  of  the  Court.  Judge,  or  OtRclal,  appealed  from  thai] 
be  stated  on  the  cover  and  title  page. 

11.  The  book  shall  contain  the  date  of  the  first  prorrcfiinB  and  of 
the  delivery  of  the  several  pleadings,  but  the  style  of  ilif  cause  ahall 
not  be  repeated. 

QvaahlnK  App«»ls. — Where  an  appeal  does  not  lie,  the  Court  may 
quash  It,  and  order  the  appellant  to  pay  the  costs.  A  motion  to  quash 
should  be  made  without  delay;  Federal  Life  Asset;  Co.  v.  S'iddaJi.  22 
O.  L.  R.  96;  and  notice  of  motion  may  be  served  for  any  day  the  Court 
sits,  two  day's  notice  is  sufficient:  Hule  215.  Such  a  motion  need  not 
be  set  down.  On  the  return  of  the  notice  the  Court  may  either  hear 
the  motion,  or  adjourn  it  to  come  on  with  the  appeal.  Whpre  a  party 
appeals  contrary  to  an  undertaking  the  proceedings  may  be  quashed; 
Donovan  v.  Httldone,  14  P.  R.  106. 


Appellints  DiBoontiiiiiaiioe    of   Appeal.— An    appellant   may    discontinue  his 

ni»r  dis-  appeal  by  failing  to  set  it  down,  or  by  giving  to  the  respondent  a 

fontinue.         notice  Signed  by   the  appellant  or  his  solicitor,  stating  that  he  dis 

contlnuea,  and  thereupon,  in  either  case,  respondent  is  entitled  to  the 

costs  of  the  appeal:   see  Rule  660. 

Where  an  appellant  has  given  notice  of  his  intention  to  withdraw 

his  api>eal,  and  has  obtained  the  respondent's  consent,  he  cannot  after 

wards  revoke  it,  and  proceed  with  the  appeal :  Watson  v.  Cave.  -9  W,  R. 

768;  44  L.  T.  40;  50  L.  J.  Chy.  561;  17  C.  L.  J.  366. 

After  notice  of  abandonment   of  an   appeal   has  been  given,  any 

application  for  leave  to  restore  It  must  be  supported  by  evidence  aho*. 

ing  the  existence  of  a  prima  faoie  ground  of  appeal:   Union  Bank  \ 

Hideau  Lumber  Co.,  19  P.  R.  106. 

Where  the  Court  had  no  juriadlctlon.  an  appeal  was  quashed,  vitb 

costs,  the  Court  on  the  merits  seeing  no  reason  to  differ  from  tut 

decision  of  the  Court  below:  Tcskey  v.  A'eil.  15  P.  R.  244. 

Coiu  on  The  costs  of  an  abandoned  appeal  may  be  taxed  without  an  order 

diKcontinu-      upon  the  production  of  the  notice  of  discontinuance  served,  or  of  the 

rbMdonm«nt   notice  of  appeal,  with  an  affidavit  that  the  appeal  has  not  been  set 

'  down;  antj  If  the  costs  are  not  paid  within  4  days  from  taxation  ilie 

respondent  may  Issue  execution  therefor:  see  Rule  660  i:!i. 

BesioM  for  and  agaliict  Appsal— Although  the  reasons  for  the 
appeal  are  to  be  stated  in  the  notice  of  motion  under  this  Huli\  there 
Is  no  provision  requiring  formal  reasons  against  the  appeal  to  b» 
delivered  by  a  respondent. 

If  the  appeal  is  from  a  part  only  of  the  jadgmcTit.  the  notice  should 
specify  the  part. 

A  new  point  may  not  be  allowed  to  be  raii:ed  In  the  Appellate 
Division,   where,  if    raised,   It   might   have   been   met      "   evidence 

(a\  Where  the  judgment  ias  been  reported  this  i=  no'"  not  neces- 
sary: see  Rule  494. 


Reasons  fcr 
»|.Iip»I, 


RftiiiinK  new 
pointH  on 
*PP«kI. 
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fi  »arl.'  firlh.  11:^  (.'oaOurn.  10  Ch.  D.  41fl;  46  L.  T.  120;  Bn..a- BuUOl. 
™t«:  V.  Auslmlian  C.  /.  Corp.,  1893,  A.  C.  322;  Brown  v.  Dunn,  6  R  6, ; 
Ifortin  V.  Greol  »or».ern  Ky..  18  C.  B.  179;  see  also  Miliar  v.  McJ-ag- 
aart  20  Ont  617 ;  Connecticut  F.  Ina.  Co.  v.  Kavanagh,  1892,  A.  C.  4.3; 
6-  li  T  508-  and  the  Court  will  not  decide  such  point  In  tavour  ot  the  , 
o»rty  taking  It,  unless  it  Is  satlsSed  fsh.  H  has  all  the  (acts  before  It. 
and  that  no  satlsfaotory  answer  -  H  c„u'.i  have  been  given;  Taamama 
Tcm  01  Corinth.  15  App.  Cas.  J23.  approvo.i  h.  -.  C,  Aorunaralne 
V  Ferdinand".,  1902,  A.  C.  405;  r.  T.  T.  329;  .Ir.  ..imtanll  v.  Archam- 
^ou»,  1902.  A.  C.  F.75;  87  L.  T.   .')», 

Where  certain  Issues  were  not  ra.»eu  ol  th..  pleadings,  but  at  the 
trial  bad  been  treated  as  if  raised,  the  objection  that  they  were  not 
pleaded  was  not  allowed  to  be  taken  in  the  Appellate  Court,  because 
il  taken  at  the  trial  an  amendment  would  have  been  allowed;  Kennon 
V.  Jfurpliv,  8  L.  R.  Ir.  285. 

A  point  of  law  not  taken  at  the  trial  may  >«""==%'"  '^«  f^] 
time  on  appeal;  see  McKelv,-y  v.  Lc  fio.  Uining  Co.,  32  S  C.  R.  664 
provided  that  the  appellate  Court  Is  satisBed  that  t  has  before  It  all 
he  (acts  bearing  on  the  new  contention  as  completely  as  .t '' "^J  ^n 
raised  at  the  trial:  i-arunoroino  v.  Fcrdinondus,  1902,  A.  C.  *»^.  f 
TTm-.TrchaMbault  v.  ArchamUuH.  1902,  A.  C.  575;  87  L.  T.  404; 
and  see  Die  Queen  v.  Poirler,  30  S.  C.  R.  36. 

Where  an  appellant  succeeds  upon  a  point  not  adjudicated  upon  In 
the  court  Llow'he  may  not  be  allowed  his  costs:  O'^J-^"' ^f'^ 
6  L.  T.  904;  Poae  v,  AuMin.  7  Ont.  App.  1;  Van  VeI.er  v  Hnjft.on. 
9  ont.  App.  390;  Cooper  v.  Cooper,  59  L.  T.  1.    See  also  p.  1118. 

In  the  Privy  Council  an  appellant  is  not  allowed  to  take  a  point  not 
taken  in  the  Court  below:  Corporalion  of  Adelaide  v.  WMle,  65  L.  T. 
?  Randioict  V.  Auslrolian  C.  /.  Corp.,  supra;  Conneeficut  F.In.  Co^ 
■  KavaZh.  1802.  A.  C.  473;  or  to  raise  questions  not  ™^=*  »  '"« 
Court  below  either  on  the  pleadings  or  evidence:  ffref,  v.  »«""o6« / 
Tw  bL  1897  A.  C.  254;  but  see  Jfcifeli>e»  v.  L,  Kox  Mining  Co.. 
Llaralie  V  fertnaniu..  and  ArcM«6au»  v.  ArehamlauK,  supra. 

C>...  A,p.al.-A  cross  appeal  is  an  appeal  by  a  respondent  In 
re.S^"o  so^e  matter  In  which  the  appellant  1.  also  concerned. 

Under  C.  R.  813,  which  has  not  been  continued,  it  was  provided  that 
a  cross  Loeal  should  not  be  necessary,  but  that  a  respondent  mght 
n'hrre^-s'rs  against  the  appeal  set  up  any  ^o-^-^'ch  he  desired 
to  urge  by  way  of  cross  appeal:  see  also  Eng.  <1883'>  «•  j'":  '»  ^° 
Lrpretauon  of  that  Rule  the  Ontario  and  f f '»'',C«';f»  J^'^J", 

!:^nd:^t^r;^pS.r:^r^x:n^r^x:^^^ 

Te  c=ri/ cT  r2'7o!  bTt  ttrthr^nrntHn  sr  ir^m: 

pltnt  in  eUt  change  places,  and  the  latter  Is  on  the  hearing^, 
the  respondents'  appeal,  entitled  to  rely  on  his  orig  na^  appeal  by 
oSL^r  rlhe^rS^eJX,  ^^  .^-a.  . 

the  appeal,  and  if  the  latter  "'f' ^»»*°J  *' °  „7v  r-0"""  ««••  « 
rrrrihrcrhorrr.  tXrou  rZence  m  the  practice 
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Bui*  4»4.  as  to  the  constitution  of  api)«als  in  Kngland,  and  Ontario,  whipb 
appears  no  longer  to  e:ti8t.  Under  C.  R.  813,  a  respondent  might 
serve  notice  on  a  co-respondent  ciaiming  a  variation  in  liis  favour 
of  tlie  judgment  appealed  from:  fix  p.  Payne,  11  Cli.  1).  .ViS;  Horriio, 
V.  Cormcan  M.  Ity.  Co..  18  Cli.  D.  334:  but.  apparently,  not  in  respect  to 
a  question  in  which  the  appellant  was  not  interested;  an  independent 
appeal  in  such  case  would  seem  to  be  necessary:  Johnston  v.  Pctrolia. 
17  P.  R.  332,  not  following  Freed  v.  Orr,  6  Out.  App.  690;  but  see  Rolpft 
V.  Corrit*.  11  Ch.  D.  873;  40  L.  T.  505. 

A  respondent  could  not  give  notice  of  cross  appeal  to  parties. 
or  persons,  who  were  in  no  way  affected  by  the  original  appeal;  fl(V3 
V.  flliaon,  14  P.  R.  267;  Johnton  v.  PelroUa.  17  P.  H.  332;  Ke  Cavander. 
16  Cb.  D.  270. 

A  respondent  questioning  the  judgment  under  C.  R.  813  was  so  far 
in  the  same  position  as  an  appellant,  that  anything  whiih  would  be 
an  answer  to  an  independent  appeal  by  him  would  be  an  answer  to 
bis  cross  appeal:  lie  Charles  Stark  Co.,  15  P.  R.  451. 

Where  a  claim,  and  counter-claim,  were  both  dismissed,  and  tlie 
defendant  appealed  from  the  judgment  on  the  counter-rlalm,  if  tbe 
plaintiff  desired  also  to  appeal  from  the  judgment  on  his  claim,  lie 
must  bring  a  separate  appeal,  and  could  not  raise  the  question  Ijy  a 
notice  under  the  Eng.  Rule  above  referred  to:  Xational  i^O'jiety,  cfe,, 
V.  Oibb,  1900.  2  Ch.  280. 

Where  a  party  adopts,  or  acts  under,  or  enforces,  a  judgment  or 
order,  he  usually  waives  his  right  to  appeal  therefrom:  see  in/ro, 
p.  1101. 

Where  a  respondent  sought  to  vary  the  order  appealed  from,  leave 
to  enforce  the  order  pending  the  appeal,  without  prejudice  to  hi! 
cross  appeal,  was  refused;  He  Stark,  15  P.  R.  451. 

In  the  present  ieMles,  no  provision  appears  to  be  made  for  a  cross- 
appeal  by  a  respondent,  except  as  an  original  appellant.  Tliis  per- 
haps may  prove  Inconvenient  in  practice,  as  it  may  necessitate  each 
party  obtaining  copies  of  the  evidence  and  all  necessary  papers  lor 
the  purpose  of  complying  with  this  Rule;  unless  by  leave  ot  tbe 
Court,  and  arrangement  between  the  parties,  the  same  papers  be 
authorized  to  be  received  and  used  for  the  purposes  of  all  appeali 
(if  more  tiian  one)  from  the  same  order,  or  judgment. 

A  cross  appeal  of  which  notice  could  be  given  under  C.  R- 
813,  was  limited  to  matte™  in  which  the  original  appellant  was  con- 
cerned ;  an  appeal  in  which  other  parties  are  interested  is  not  a  "  croB 
appeal:"  He  Cavanier,  tupra:  Begg  v.  Ellison,  14  P.  R.  26T;  Jo»mio» 
T.  PetroUa,  17  P.  H.  332. 

Coats,  where  CroM  Appeal  I«>dged.— Where  respondents  pve 
notice  of  intention  to  move  to  have  the  Judgment  varied,  and  botl 
appeals  were  dismissed,  the  appellants  were  ordered  to  pay  tlie  cmU. 
except  such  as  were  occasioned  by  the  notice  of  the  respondents:  ni 
Lauretta,  4  P.  D.  25. 

Where  there  were  two  respondents,  one  of  whom  gave  a  cross 
notice  affecting  the  other  respondent  the  appellant,  whose  appeal  w«s 
dismissed,  was  ordered  to  pay  halt  the  costs  ot  both  the  respondenti. 
and  the  unsuccessful  respondent  in  the  cross  appeal  »as  "^^"'^Z 
pay  half  the  costs  of  the  other  respondent:  Barrison  v.  """^ 
Ifinerol  Ry.  Co.,  IS  Ch.  D.  334.    Where,  however,  the  costs  eonlii  no' 
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have  been  materially  In.  .eased  by  the  notice,  no  apportionment  was  Bol.  4»4. 
made,  but  a  taed  sum  w  s  allowed  for  coats  incidental  to  the  notice: 
KoWnson  v.  iJroUcs,  23  Lli.  D.  38. 

As  to  the  corts  ot  a  respondent  who  has  given  no  notice  of  objec- 
tlorand  a.  to  whom  the  Judgment  appealed  trom  Is  reversed:  see 
CHaBoner  v.  LoJo,  *n/ro. 

How  f»r    Il.U.«   aw   be    OiTen   to    iion.«ppe.Un«    FartT.— 
L-sually  where  a  party  seeks  to  vary  a  judgment  or  order,  he  must 
Mmse«  appeal  therefrom;  but  in  some  cases,  however,  a  variation  of 
tejud^ent  in  favour  of  a  party  who  has  not  appealed  baa  been 
Ide    iee  Toronto  Ju»clio»  v,  CTri.lie,  25  S.  C.  R.  561.  which  was 
Tn  appeal  In  an  expropriation   proceeding,   In  "h'^h   '>■«,  ""J  -^- 
h,d Xed   the   damage  at  »100.   which,   on  appeal,   Mr.   Justice   Rose 
treased   to  HMO.  and  on   a  further  appeal   by   the   exproprla  ors, 
the  Supreme  Court  of  Canada  Increased  the  damages  to  "ver  »1,800^ 
and  8^  Hunter  v.  Hunter.  24  W.  B.  527;  but  see  Steph.n^  '•■'""■""'■ 
5  SCR.  379.  where  it  was  held  that  In  the  absence  of  a  croas 
LL    damans   could   not  be   Increased   In  flavour   of   the   plalntlH. 
sSmrtrre  uuof  a  successful  appoal  necessitates  a  variation 
offteTdgment  In  favour  of  a  party  who  has  not  appealed;   thus 
where  Jud^ent  was  recovered  against  a  township  corporation,  and 
r  contract^  restraining  them  from  constructing  a  drain,  and  order- 
mg  thmt^' ;:?  the  costs  ot  the  action,  but  directing  the  township 
rind™nlfyVe  contractor  as  to  such  costs^  and  «>»  ^nshi^  alon 
annealed     making    the    contractor    a    respondent,    which    appeal    was 
JoweT  It  was  held  that  as  no  case  for  relief  was  made  against  the 
contr^tor  except  through  the  township,  and  the  case  falling  against 
r  ownsilp  the  action  should  be  dismissed  as  against  "»'!■  ^f -d- 
n.s   and  thit  the  contractor  was  entitled  to  his  c-t.^  °'  -Uon,  but 
not  of  the  appeal:  CToHoner  v,  Lo!.o,  1  0.  L.  R.  156,  292,  32  S.  c.  R.  sk)o. 
In  Attvaen   v   Simpson,  1901.  2  Ch.  671.  a  Judgment  was  varied  In 
favoSror.  re"  pendent'  where  the  appeal  was  being  allowed  on  other 
points,  although  there  was  no  cross-appeal. 

See  also  Jud.  Act.  s.  12,  and  notes  p.  107,  supro. 

..i-!*rr  r- u=Tthr,ur  vL?"  a^r^^^^^ 

dut^ofLtlllngre  judgments,  and  orders,  of  the  Divisional  Court  of 
.  theAppeTlate  Dlvlsiin.  was  asslgued  to  the  S™!"--  «f ^'^™;,  "'/.^e 
High  court  Division:  when  settled,  they  are  signed  and  Issued  by 
Registrar  of  the  Appellate  Division. 

Orders  made  by  a  Judge  of  the  Appellate  Division  are  to  he  settled 
by  the  Registrar  of  that  Division:  Rule  531  (5).  „,  nrd.r  o«  .r 

Where  the  Registrar  considers  a  notice  of  '«"'"■«  "J'  "■""'i^^  ««,i»;««  ■" 
eertifleate.  of  the  Appellate  Division  to  be  proper,  he  appoints  a  time  .„„,_ 
for  the  purpose,  and  one  day's  notice  is  sufficient.  „„,  „,. 

-     ..i„.H.«ort  with  the  minutes  of  the  order  of  the  Appel- M„i„,  to 
Any  party  dlssatislled  wltn  me  ■"""""  o„„,.ral  .Sliarp  and  y«y  minute. 

it^rrw-rrch-D^-ura^^--^^^^^^  "  """""• 

Afterthe  order,  or  ^'^'^-XSJ'^Z:.':':^  ""'^rL 
the  cause  Is  no  longer  In  the  Appellate  """'°°'  ,  ^^  all  sub- 
a„,  application  In  -'"f -  "  ^^  f^'tJ; °i,  ^C „"rf  mvL^n.  and 
sequent  proceedings  are  to  be  taken  In  tne  nigu 
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any  application  to  stay  proceedings  pending  any  furtlier  appeal  muai 
be  made  to  the  High  Court  Division :  see  Hargrovv  v.  Unyal  Tmplan. 
•2  O.  L.  R.  126. 

The  Registrar  in  drawing  up  the  order  or  certificate  of  the  Appel- 
late Court  may  introduce  any  proper  and  usual  provision  though  not 
expressly  order*'  in  the  judgment  delivered  on  the  appeal,  and  this 
authority  extends  to  the  insertion  of  directions  for  the  n'stltution  of 
money  paid  in  obedience  to  a  reversed  judgment:  McKindscy  v.  Arm- 
strong,  11  P.  R.  200. 

Where  the  order,  or  certlflcate,  drawn  up  and  issued,  doi-s  not  con 
form  to  the  judgment  of  the  Court,  a  motion  may  be  mrlo  to  amend 
It.  so  as  to  make  it  conform  thereto:  St.  John  v.  Ryk<rt.  3  (',  !,.  t, 
119;  McKindscj/v.  Arnistrong,  1  P.  R.  200;  and  see  notes  preceding 
Rule  r.21,  infra,  p.  1139. 

Where  an  Injunction  order  had  been  varied  by  the  Court  of  Appeal 
by  suspending  Us  operation  for  a  time.  It  was  held  that  a  further 
extension  might  be  granted  by  the  Court  below;  Shelfer  v.  London 
Klcctric,  etc..  1895.  2  Ch.  388. 


«:=> 


St»yintf 

execution 

{icndinf; 


(ii)  Stay  of  Execution  Pending  Appeal. 

495.  The  Judge  at  the  trial  may  stay  the  entry  of 
judgment  or  the  issue  of  execution  for  a  period  not  ex 
ceeding  thirty  days.    Neiv. 

As  a  Judgment  cannot  be  onrorced,  or  prosecuted,  until  It  has  betn 
entered,  a  stay  of  entry  Is  in  effect  a  stay  of  all  proceedings  on  the 
Judgment,  but  not  a  stay  of  other  proceedings,  as  for  example,  the 
settlement  of  the  Judgment,  or  the  prosecution  of  the  proceedings  in 
appeal. 

496.  Unless  otherwise  ordered  hy  a  Judge  of  a  Divi- 
sional Court  the  execution  of  the  judgment  appealed 
from  shall,  upon  an  appeal  being  set  down  to  be  heartl, 
be  stayed,  pending  the  appeal,  but  if  the  judgment  ap 
pealed  from  awards  a  mandamus  or  an  injunction,  exc 
cution  shall  not  be  stayed  unless  so  ordered  by  the  Judge . 
of  a  Divisional  Court.    C.R.  827. 

"ExeonUon  ot  the  J'lidKinent."— As  to  these  words:  see  Uomn 
V.  Toronto  Ry.  Co..  C  O.  L.  R.  15;  Vylaki  v.  Daitson.  10  0.  L.  a  685. 

After  an  appeal  has  been  set  down,  from  the  judgmetit  of  a  Jtitlse 
he  has  no  Jurisdiction  to  malte  an  order  that  execution  shall  tint  he 
stayed:  Ifullin  v.  Prosinciol  Conslrti-(ion  Co..  16  Q.  h.  R.  241:  "'itt 
this  Rule  such  an  order  can  only  be  made  by  a  Jiidgt'  of  a  Tllvisioii:tI 
Court. 

StSTlntg  Ezeoutiou  under  JndKnftent  appealed  from;— 
The  setting  down  of  an  appeal,  effects  a  stay  of  proreedings,  ana 
ontitlca  the  appellant  to  a  certlScate  that  any  execution  in  the  shenC" 
hands  ha<  been  sWyed  (.1) :  see  ifule  497  ;  but  H  an  injunciioa.  ur  mat" 


la)  The  liulr  says  "superseded." 
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rt»mui  has  been  granted,  the  entry  of  an  appeal  does  not  effect  a  stay,  Bul>4M. 
"less  exprwsly  ordered;  upon  an  application  to  stay   the  Court  may 
"mpo.e  such    terms    a.    may    seem    St:    CopcI<.nd-CTaHer.o»    Co    t. 
'Z""'..  Bv^om,.  14  O.  L.  R.  337;  fox  v.  Toronlo  rf  XW».t"»  RV- Co 
«  Gr    332-   OoMOUe  v.  Canadian  L.  i  B.  Co.,  24  U.  C.  Q.  B.  462 
B„r»^  T   i<."er«,  ?4  Q.  B.  D.  .69;  HomUmh  v.  Bale,.,  19  P.  R.  123. 
An  application  under  this  K«le  to  stay  a  mandamus,  or  miunctlon 
«nd°ng  ">  appeal,  must  be  mtie  to  the  Judge  appealed    rom,  or  to  a 
fudge  ot  the  Appellate  Division;  see  ^'and  TrunUHy^Co^^.  0..  * 
oJbii    CO..  9  p.  B.  420;   WiI»on  V.  Cfturcft,  11  C-  ^^  "'«•  0«<   '' 
Itndtord.  18  Ch.  D.  394;  Cropper  v.  Smith,  24  Ch.  D.  31o. 

Where  It  leslrcd  to  .arry  a  judgment  or  order  Into  execution, 
^.n^ran  .DpiT  a  special  application  must  he  made  for  the  pur- 
ToL'to^a  Judge"  a^Dlv^Tslonal  Court;  see  «u,«  496  and  C„;e.ero  .on 
iTe  A..ocn.  V.  Lahalt.  36  C.  L.  J.  443;  Bice  v.  fltcc,  35  C.  L.  J.  »3o, 
l/1/tofci  V.  Dawton.  10  0.  U  R.  683. 

Any  order  made  by  a  Judge  of  the  Appellate  Division  In  boc^ 

Act,  ss.  24,  25.  supro. 

An  order  made  under  thl.  Bute  is  not  merely  d''""'"""!;,  »°  ,^ 
to  preclude  the  right  of  appeal  therefrom;  Cen(a«r  Cycle  Co.  v  H.H. 
4  O.  L.  K.  92. 

Au  application  to  stay  execution,  or  to  allow  ««^f  °-"%7"= 

"I'-order  that  »-'- pr^uteTln^g^tir/nlTpl-r 
an  appeal  »P»f"<"','°*%^!,°nrthe  removal  of  the  stay  would  be 
rtl^ln/rttorfhf^urrof'the  appenant;  Ccn.aur  C.Ce  Co. 
V.  Hill,  4  O.  L.  B.  92. 

After  an  appe^  >>"  ^ H.rc^lrt'mvS  h^  nrower'^o'or 

""Tht'clTof-an'^ppUcatlon  to  stay  execution  In  f  |'-'J/^„7,%r..':' 
there  la  no  enactment  ^  ""„,,lnv  U' MerriV   NicS  t  R.  8 
ordered  to  be  paid  by  the  ^^^}X\iT Morganl  El/ord,  4  Ch.  358. 
Ts^LSTZ^ZTr^f"^  V.  V0».  11  Ch.  D. 
136,  however,  they  were  made  cost,  in  the  appeal. 

m  Ontario,  the  costs  of  aPPHeat.ons  to  .tar  e"™"-  "^P^^^; 
Ings,  are  In  the  discretion  of  the  Co-..t.  Jud.  Act. 
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Wh^n  money 
niftd«  under 
exfcution, 
will  be 
ordered  to  b* 
refunded,   or 
poBBeaalon 
of  Iftnd  tie 
ordered  t"  l>r 
reNtored. 


Slay  o( 
procei'dinK'i 
iindi  r  judR- 
tnent  or  urdi 
apppftled 

Injunctiun, 
KUBiiended. 


Ai.iu,intiiipnt 
of  Receiver, 
when    Btsyed. 


rule  is  to  make  the  costs,  costs  In  the  appeal.  Sometimes  formerly 
tbey  were  ordered  to  be  paid  by  the  applicant:  see  Norval  v,  Canada 
tiouthcm  Ity.  Co.,  16  C.  L.  J.  86;  7  P.  R.  462;  Fox  v.  Toronto  A  iVipii- 
sinff  Hy.  Co.,  aupra.  p.  H03;  but  thert?  Is  no  rule  that  the  costB  of  an  un- 
successful appliratlon  to  remove  the  atay  ol  execution  under  this  Itul 
are  to  be  costs  in  the  appeal;  they  have  been  ordered  to  be  paid  by  the 
applicant:  \V*iM(e»(M(«:  v.  Brotherhood  of  Haitway  Traintii'n,  ]!i  p.  r.  s 

Where  execution  is  stayed  under  this  Rule,  the  execution  Is  not 
only  fltayed.  but  Is  superseded,  so  that  It  ceases  to  bind,  if  it  has  been 
Issued  and  placed  In  the  Sheriff's  hands;  Rule  497,  and  see  0'Donoho>- 
V.  Robinson,  10  Ont.  App.  622;  Vigeon  v.  Narthcotc,  15  P.  R.  171. 

Where  the  money  had  been  made  by  the  Sheriff,  and  transmitted  to 
the  rc^spondent's  solicitor,  before  an  order  staying  execution  vaa  served 
the  Court  refused  to  order  such  money  to  be  refunded,  evt-n  thougb 
the  order  staying  the  execution  was  granted  before  the  money  actually 
■eached  the  solicitor's  hands:  McDonell  t.  McKay,  2  Chy.  Ch.  354;  and 
see  Rule  497.  But  whijre  a  suit  was  brought  to  restrain  an  aitlon  of 
ejectment,  and  the  plaintiff  failed,  and  thereupon  a  writ  of  hab.  fac- 
po98.  had  been  executed  before  the  proceedings  thereon  could  be 
stayed,  possession  wa^  ordered  to  be  restored  to  the  appellant  pending 
the  appeal,  on  his  giving  security  as  required  by  former  C.  R.  827: 
Campbell  v.  Royal  Canadian  Sank.  19  Gr.  477. 

Where  a  judgment  has  been  stayed  pendlp?  an  appoal,  proceedings 
cannot  be  taken  to  enforce  tlm  judgment,  or  oraer.  apppaled  from, 
pending  the  appeal,  even  against  a  third  person:  Ste  Vif/ron  v.  Norift- 
cote,  15  P,  R.  171;  and  where  the  judgment  or  order  appealed  from 
directs  a  reference  to  the  Master,  the  reference  is  stayed:  see  Monro 
V.  Toronto  Ry.,  5  O.  U  R.  15. 

After  the  execution  of  the  judgment  or  order  has  been  stayed,  only 
the  issue  of  the  judgment,  ur  order,  and  the  taxation  of  costs  th>rp- 
r  under,  ran  be  proceeded  with,  unless  otherwise  ordered:  Rule  498;  but 
the  stay  does  not  extend  to  the  proceedings  on  the  appeal. 

Proceedings  to  commit  a  defendant  for  a  breach  of  an  Injunction, 
will  not  be  stayed  pending  an  appeal  from  the  judgment,  or  order, 
granting  the  Injunction:  Oamblc  v.  Hoicland.  3  Or.  281,  303;  and  see 
McLaren  v.  Caldwell.  29  Gr.  438;  unless  the  operation  of  the  injunc- 
tion has  been  suspended  under  this  Rule.  If  it  has,  proceedings  for 
alleged  contempt  of  the  injunction  will  be  also  stayed:  Copelani-Chat- 
tprson  Co.  V.  Business'  f^ystems.  14  O.  L.  R.  337;  and  see  McOnrvey  v 
Btrathroy,  6  Ont.  138;  19  C.  L.  J.  393,  where  Proudfoot.  J.,  refused  a 
sequestration  to  enforce  an  injunction  restraining  the  defendants  from 
permitting  water  to  flow  on  to  plaintiff's  land,  pending  an  appeal,  after 
security  had  been  given  under  R.  S.  O.  1877.  c.  38,  s.  26;  and  see  also 
Toronto  v.  Toronto  Street  Ry.  Co..  12  P.  R.  361;  this  Rule  now  autb 
orlzes  the  Court  to  stay  an  injunction,  or  mandamus,  In  any  case. 

Termi  on  wUoh  Exeeittiam  of  Jndcment  Btkyed.— Where  a  sum 

of  money  was  ordered  to  be  paid,  or  In  default  a  receiver  was  directed 
to  be  appointed,  the  appointment  of  a  receiver  could  formerly  only  be 
stayed  pending  an  appeal,  on  security  being  given  for  the  amount 
ordered  to  be  paid,  as  required  by  the  former  C.  R.  804:  Fni  v.  Toronto 
d  Xipissim;  Rii.  Co..  26  Gr.  352;  and  see  Polmi  v.  C.rav.  12  rh.  P  438, 
such  terms  are  not  necessarily  to  be  imposed  under  the  present  fiu''". 
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Bven  before  this  Kale,  la  mortgage  cases,  simply  (or  toreclosure,  or  aols  «e. 

•sic    proceedings   were   stayed   pending  an   appeal   without  security  jiortiM. 

b.ln'g  required:  Bank  of  U.  C.  v.  PolJro/T,  8  V.  C.  L.  J.  328      And  "  ."io";,^  ^^ 

.ould  seem  that   the  Court  appealed  from,  may,    In  Us  discretion,-""  «"  " 

Irrespective  of  this  Rule,  suspend  the  operation  ot  Its  judgment  in  any 

case  pending  an  appeal:  Collon  t.  Coriv,  5  U  C.  L.  J.  67, 

As  to  the  form  of  bond  for  security,  and  alBdairlts  ot  Justification. 

sad  execution,  where  the  giving  of  security  Is  Imposed  as  a  term  ot 

.laying  execution:  see  H,  *  1   Forms,  Nos.  1206,  1207,  1233. 

Where  an  appellant  proceeds  to  enforce  an  order,  or  judgment, 
aopealed  from,  pending  the  appeal,  and  by  his  appeal  he  claims  relief 
inconsistent  with  that  given  by  the  order,  or  judgment,  appealed  from, 
he  win  be  held  to  have  abandoned  hla  appeal:  Intemattonal  Wrecking 
CO  V  LoW>.  12  P.  R.  207;  Videon  v.  Wcslorer,  29  Ont.  6;  but  under 
some'clrcumstances  the  compliance  with  certain  terms  of  a  judgment 
win  be  no  waiver  of  the  right  to  appeal  therefrom:  see  Devlin  v. 
Raikeii  22  O.  L.  R.  399;  compliance  with  an  order  for  security  for  costs, 
by  glvlig  security  under  protest,  and  proceeding  with  the  action,  was 
held  not  to  he  acceptance  of,  and  acquiescence  In,  the  order,  which 
waived  the  right  of  appeal:  Duffy  v.  Donotian,  14  P.  R.  159. 

in  Re  Oharlet  Stark  Co..  15  P.  a  461,  a  Judge  In  Chambers  refuaed 
to  enforce  an  order  without  prejudice  to  an  appeal. 

Money  P.id  tato  C«rt  Pudlnc  AppeU.-Where   money   has  M^'ij;;'' 
teen  paid  Into  Court  for  a  specific  purpose,  and  that  purpose  has  been  p,„j|„, 
answered  In  favour  ot  the  party  paying  It  In,  It  »'"  "=  P«''^  ""'the  ^''TTo-  «: 
that  party;   therefore,  where  security  for  costs  of  an  appeal  to  the  ""P 
Appellate  Division  has  been  given,  by  paying  money  Into  Court,  the 
appellant  Is  entitled.  In  the  event  ot  the  appeal  proving  successtul,  to 
have  the  money  paid  out  to  him.  notwithstanding  the  respondent  may 
desire  to  appeal  to  the  Supreme  Court  ot  Canada:  UcLaren  »■  fo'f "«"• 
9  PR   118    Wilson  v.  Beattv.  Be  Dono.«n,  10  P.  R.  71;  Alfterlon  v. 
Britilh  Nat.  A.  CO..  L.  R.  5  Chy.  720;  Lindtey  Petroleum  Co.  v.  flurd, 
3  Chy.  Ch.  16;  Biltington  v.  Provincial  /ns.  Co.,  9  P.  R.  67;  0">.".o«  v. 
Shear,.  16  C.  L.  J.  110;  Ccnlour  Cycle  Co.  v.  Hill,  7  O.  L,  K.  411,  617, 
and  the  respondent  In  such  a  case.  If  he  desires  to  stop  the  payment 
out,  must  give  security  tor  damages  consequent  on  "«  det^''""" J° 
Court:  ifcDon<.M  v.  Wortliinjlon.  8  P.  R.  554,  and  see  Polini  v.  Oray. 
supra,  p.  1104. 

SlmUarly  a  bond  given  as  security  tor  the  cost,  of  an  appeal  to  the 
Appellate  Division  may  be  ordered  to  be  delivered  up.  where  the  appel- 
Unris  successful  In  the  appeal,  all  liability  upon  "  »""«  ^«J°  f"^; 
notwithstanding  that  an  appeal  to  the  Supreme  Court  may  be  Pe"d'ng_ 
Surge,,  v  Conioav,  11  P.  R.  614;  so  also  a  bond  given  tor  security  for 
fo SIS  in  the  acZ;  where  the  plaintiff  has  succeeded  In  the  Appellate 
Division:  Jforsfc  v.  Weli6,  15  P.  R.  64. 

This  principle  does  not.  however,  apply  to  enable  a  P"'!' «;^°  f " 
paid  money  Into  Court  as  security  (or  coats  In  the  High  ^ouHDVMo^. 
and  has  succeeded,  to  obuln  payment  of  the  money  ou  to  •"-»  P^"*  °f 
.0  appeal  to  th.  Appellate  Division,  as  the  appeal  Is  a  step  In  the 
original  action,  and  the  purpose  (or  '^ch  the  money  is  paid  in  Is  n^ 
a.,swpred,  unless  the  appeal  1.  unsuccesaful :  JTolionfll  ZnJ.  Co.  >.  E»I» 
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ion.  9  P-  H.  202:  tee  also  BadUche  Aniltn,  etc.  v.  Johmon.  1897. !  Ch 
322;  Sfaton  V.  Bumand.  15  T.  1*.  R.  342. 

But  wbera  the  oppoilte  partir  wu  otherwise  secured,  ptjime«  oii' 
wss  directed:  Hapier  v.  Uughei,  9  P.  R.  164.  Similarly  wline  an  ipcn: 
to  Ihi'  Appellate  Division  Is  pending,  a  bond  given  tor  security  lo: 
costs  In  the  action,  will  not  be  ordered  to  be  delivered  up  to  a  buc»si- 
ful  plaintiff  for  cancellation:  Hateley  v.  JferclioiiU'  DpipiiIcA,  12  Or 
App.  040;  11  P.  R.  9;  nor  delivered  out  for  suit  to  a  succpsitul  defend 
ant:  Colletl  v.  Sctme,  16  P.  R.  307;  but  where  the  plalntlll  succHdi  Id 
the  Appellate  Division:   see  iforjll  v.  H'c6l),  nupra,  p.  liorj. 

Money  paid  In  by  one  of  two  appellants,  but  in  the  name  of  botb 
as  security  for  the  costs  of  an  appeal,  will  not  bt'  paid  out  to  th^ 
party  who  paid  it  In,  on  his  abandoning  the  appeal,  If  his  co^ppellan: 
wishes  lo  proceed  with  the  appeal:  Centaur  Cycle  Co.  v.  mil.  4  0,  L 
R,  493, 

But  where  money  was  paid  Into  Court  as  security  tor  the  co«U  o: 
an  appeal,  and  for  the  purpose  of  staying  execution,  and  the  appd! 
was  dismissed,  upon  the  appellant  giving  the  further  security  redulrt! 
tor  an  appeal  to  the  Supreme  Court,  It  was  held  that  an  order  lor 
payment  out  of  the  costs  of  the  appeal,  and  of  the  urtlon.  on  m 
undertaking  of  the  eollcllors  to  refund,  should  not  be  made:  Ijn 
cultural  Ins.  Co.  v.  Sori;c»(,  16  P.  R.  397 ;  and  see  Komtouijli  v.  BoH 
19  P.  H.  123. 

It  has  been  held  In  England  that  the  recovery  of  costs.  payiKi 
under  an  order,  will  not  be  stayed  by  the  Court  of  Appeal,  pendiij 
an  appeal  to  the  House  of  Lords.  It  the  soUcitors  to  whom  they  ar. 
payable,  give  their  personal  undertaking  to  refund.  In  case  ol  tb< 
order  being  reversed:  Orant  v.  The  BanQue  Franco-F.guptiennr.  : 
C.  P,  D.  202;  Morgan  v,  Bl/ord,  4  Ch.  D,  362:  The  Khedive.  5  P  D  1 
but  see  supra  and  Atti/.Ocn.  v.  Emerson,  88  L,  T.  Jour.  97. 

Money  paid  In  by  an  appellant  as  security  for  costs  ol  appeal 
where  it  becomes  liable  to  be  applied  to  l>ay  the  costs  ol  the  rcspcn 
dent,  will  generally  be  paid  out  to  the  solicitor  for  the  respondent,  m 
his  underuklng  to  refund  It  It  the  appeal  Is  allowed,  by  the  Suprenf 
Court:  JCellK  v.  Imperial,  etc.,  10  P.  R.  499:  Steele  v.  York.  7  C.  U  T 
170;  but  see  Atrtcultural,  etc.  v.  Sargent,  16  P,  R.  401;  flosito.J* 
v.  Batch,  iupra. 

The  solicitor's  undertaking  may  be  enforced  In  a  -ummary  manntr 
S«im»  V.  Harlant,  1894,  1  Q.  B,  707;  but  where  no  such  underttltlre 
is  given  the  solicitors  are  not  liable  to  be  called  on  to  refund,  even 
though  their  client  Is  worthless,  and  Is  ordered  to  repay  the  monej 
Bood-Barr,  v,  Hertot,  1896,  1  Q.  B,  610;  74  I..  T.  372:  HoodHorn  i 
OroMMun.  76  L.  T.  297:   1897.  A.  C.  172. 

And  where  a  sum  of  money  has  been  paid  Into  Court,  not  to  »"»»" 
any  speclllc  purpose,  but  generally  to  abide  further  order,  then  in 
Court  has  a  discretion  as  to  ordering  the  money  to  be  paid  cm 
pending  an  appeal,  and  In  such  a  case,  may  wulre  s^^rlty jo  w 
given  to  refund  If  required:  Kin,  v,  D«noan,  9  P.  «■  "•  ''"Xm 
Land.  ,fr..  Co.  v.  DVMrf,  11  P.  R,  51,  e.p.,  where  owing  to  the  I»ven 
of  the  surtc-ssfu!  party  there  Is  danger  that  It  may  not  he  recovcrco  i 
the  decision  should  be  reversed:  Be  Airev,  Aireii  v.  Boicfr.  .■>  u 
Jour.  55, 


1 


STAYINII  EXECUTION    PENlllNll  API'BAU. 


1107 


Where  money  wai  retained  In  Court  to  abide  tbe  re«-  '  '  .-li»«m»i. 
Iirweedlnji  a>  tbe  plalntlB  migbt  be  advlied  to  take  In  reiercnte 
thereto,  and  the  plalntllte  thereupon  brought  an  action  which  »»• 
,1  mlwed.  and  the  Judgment  was  aubBequt'ntly  alBrmed  by  the  Court 
o;  Appeal,  and  the  plalntltte  then  appealed  from  the  Court  ot  Appeal, 
»  motion  tor  payment  out  pending  euch  appeal  wai  relueed:  roronlo 
V.  roronlo  St.  Kl/..  15  P,  R.  338. 

Where  a  tund  In  Court  l«.  by  the  Jui  .sment  appealed  from,  directed 
to  be  paid  out  to  the  respondent,  l*!"  I'nirt  may  «tay  tho  payment 
out  upon  tho  appellant  giving  security  lor  the  dltierence  between 
lefal  interest  and  the  Interest  -  hic"!  villi  actually  accrue  In  Court: 
\hUomli  V.  IVortMnyfon,  8  P.  It.  664;  Brewer  v.  yor»e,  31  W.  H. 
109-  Braitori  v.  Yoani;.  28  ,Ch.  i..  18;  but  It  payment  out  Is  not 
stayed,  the  more  pendency  ot  an  appeal  will  not  prevent  Its  being  paid 
out:  J/cJfo«(er  v.  Bod/orrf,  16  P.  R.  2«. 

Where  money  has  been  paid  In  as  security  (or  coats  ot  an  appeal 
by  a  party  who  Is  unaucceeetul.  It  will  be  applied  In  payment  ot  the 
cMts  ot  the  Bppenl.  and  the  balance  will  not  be  treated  as  that  party's 
own  moneys  and  applied  to  par  other  costs  ot  the  action  payable  by 
him  It  It  Is  shewn  to  have  been  borrowed  tor  the  apeclllc  purpose  ot 
securing  the  costs  ot  the  appeal:  MeKimie  v.  KKIridi;!'.  1  C.  L.  T.  110: 
see  also  Wotthington  v.  Johnion,  T2  L.  T.  Jour.  373;  but  primd 
lacie  It  will  be  considered  to  be  the  money  o(  the  party  on  whose 
behalf  It  was  paid  In.  and  the  title  ot  any  other  person  must  be  made 
clearly  to  appear :  Evant  v.  HunHinlle.  7  O.  L.  R.  540. 

Where  money  was  so  paid  out  to  a  respondent  to  satisfy  costs  of 
an  unsuccesetul  appeal,  but  the  decision  was  reversed  by  the  Privy 
Council  the  respondent  was  compelled.  In  an  action  brought  tor  the 
purpose  to  repay  the  moneys  so  paid  out  tor  principal  and  Interest, 
with  Interest  on  that  gross  amount  at  six  per  cent.,  and  all  sums 
otherwise  paid  tor  cosU  without  Interest:  Citizem  Ini.  Co.  v.  Parson,. 
32  C  P  492-  jcJiiHe.  that  an  action  was  only  necessary  In  that  case 
because  the  money  had  been  paid  out  to  persons  not  parties  to  the 
original  suit  as  trustees  tor  the  cr  liters  ot  the  original  plalntlB:  /O.; 
tee  MiKlndseti  v.  Armstronj,  11  P.  P.  200. 

Proceedings  In  an  action  upon  an  appeal  bond  were  stayed,  where 
a  further  appeal  was  pending  and  security  had  In  It  been  given  tor 
tbe  costs  secured  by  the  bond:  Jfciaren  v.  Stepftens,  10  P.  R.  88. 

497.  Where  an  execution  has  been  issued  and  is  there-  wj;;'„j'-;;; 
Liter  stayed  upon  an  appeal,  the  appellant  shall  be  en-  .;,;»r_^'» ,, 
titled  to  obtain  a  certificate  from  the  Registrar  ot  the  Br.n.,d 
Appellate  Division  that  the  execution  has  been  stayed 
pending  the  appeal,  and  upon  the  certificate  being  lodged 
with  the  Sheriff  the  execution  shall  be  superseded,  but 
the  execution  debtor  shall  pay  the  Sheriff's  fees;  and 
the  sum  so  paid  shall  be  allowed  to  him  as  part  of  the 
costs  of  the  appeal.    C.E.  828.    Amended. 

See  TinteR  to  Hule  496.  This  Rule  has  made  an  Important  variation 
in  C.  R.  828.    That  Rule  merely  provided  that  the  execution  should  be 

staved."    This  provM.-,  that  It  shall  be  "  superseded  "  and  a  s»pcrje<I«M 
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BULU  or  GOUBT. 


BiMi4M.       metu*  that  a  writ  !■  countermBnded,  and  alter  It  U  ■uperieded  u  a 
*99.     '       doubtful  II  It  can  be  agala  put  In  (orc«,  and  a  new  writ  wduid  tpp^r 
to  be  neceasary  tor  tbc  laauo  of  wbtrb  tbe  leave  of  thtj  Cuurt  «ouk 
appear  to  be  neceaaary. 


Mmj  of 
further  pro- 
(•■odlntti  In 

KCllntlR 


C=> 


498.  Where  the  execution  of  a  judgniont  is  staynl 
IwiidiiiK  au  ai)|ieal,  uU  furttier  prowiMliiijts  in  tlic  artiini, 
other  than  the  issue  of  the  jmlgnieiit,  uiid  tlif  tuxutimi 
of  costs  thereunder,  shall  he  Htayed,  unless  utlicrffist 
ordered  by  a  Judge  of  the  Divisional  (Joiirts.    VM.  *i:i 

8l!a  Monro  v.  J'oromo  tty.  Co.,  6  O.  U  R.  Ij. 

A  judgment  on  a  ipeclal  oaae  by  whtnh  the  opinion  of  'h' 
Court  U  givi-n.  but  upon  which  there  can  be  no  t-xorutlon  Issued 
Is  not  within  thl»  Ituli:  Where,  therelore,  the  opinion  ol  ibe  i'm: 
has  been  aaked  on  queatlonii  ot  law.  ■■  bstore  procuoUlug  to  take  (urlli.; 
evlilenie,"  It  •aa  held  that  the  taking  ot  evidence  wa»  not  BUyed  mi 
Ing  an  appeal  by  virtue  ot  this  Hule,  though  It  waa  tonsldBrecl  that  in 
•tay  exUted  by  virtue  ot  the  terma  ot  the  special  case:  I'oroatii  i 
rorunlo  Ky.  Co..  5  O.  W.  R.  415. 

Although  an  n'lpeal  Is  a  step  In  the  action.  It  seems  obvious  that  ti' 
slay  ot  a>;  turlher  proceedings  In  the  action  can  not  be  liitpnded  to  altf 
the  r"oct'Vli  gs  In  appeal:  but  after  a  case  has  been  carrlfd  lo  awra; 
a  Judge  oi  the  High  Court  Division  has  no  JurlsdUtlon  to  gram  at 
Injunction,  or  receiver,  In  the  action  pending  the  appeal:  Kmknt  i 
JUtCurdii,  14  O.  L.  R.  284;  but  icmlile  a  Judge  ot  the  Appellate  DIvllloa 
may  do  so:  IK  aee  Jud.  Act.  s.  31.  but  see  Mackenzie  v.  Tomti,. 
p.  6L\  supra. 

(iii)  Default  and  Disagreement  of  Jury. 

s.ttins  ..Id.      499.  Where  a  partv  does  not  appear  at  the  triul,  tlic 
r/KtVJi..     judgment  may  be  set  aside  and  a  new  trial  ordered  by 
the  Judge  presiding  at  the  sittings,  or  by  a  Judge.   CK 
778.    Amended. 

Where  a  Judgment  was  given  at  the  trial  for  the  defendant  owl«si« 
the  absence  ot  the  plalntlB.  and  an  application  to  reinstate  was  refuiW 
by  the  Judge,  It  wi.  held  that  the  plalntitt  might  apply  to  tbe  Dr.i 
Blonal  Court  to  set  aside  the  Judgment,  and  for  a  new  trial:  wtlio. 
Jricin,  10  P.  R.  698. 

Though  an  appellate  Court  may  have  Jurisdiction  to  hear  an  aM»l 
from  a  Judgment  by  default,  such  appeals  are  not  encouraged,   a  pani 
should  apply  to  have  the  Judgment  set  aside  and  the  case  rstrled. 
v.  Uud^pit^,  29  Ch.  D.  32J;  Armovr  v.  Bale,  1891.  2  Q.  B.  . 

Where  a  defendant  was  not  i^resented  at  tho  trial  of  »»  «''°". 
because  his  solicitor  wa.  Ignorant  ot  the  tact  that  •!■«"'.%,'; 
with  others  been  transferred  from  one  Judge  ot  the  l  hanre  J 
aion  to  another,  Pry.  J.,  held  that  the  solicitor  •>«^  \7^,S 
guilt,  ot  gross  negligence,  and  that  the  plaln.llf  rou Id  n".  be  «l' 
But  It  was  held,  on  appeal,  that  th.  Judgment  must  f'  »=!.?' Jfi,,^ 
payment  ot  the  cosu  ot  th.  day,  Jes«!l.  M.B.,  observing.     So""" 
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cmhoi  Bnr  more  lb>n  «h»r  men  ioii<lii<  t  Ihelr  bualneM  without  lonn-  ■>>«•»«. 
timet  making  ilipi;  «nU  where  a  •ollillor  watrhoB  the  Hit,  and  hnppena 
to  mlM  th*  cB§e.  In  coniequenre  ot  «hlth  It  In  Mikvn  In  hU  Bbeenct-, 
It  1»  In  iccordanee  with  Juitlce,  nnd  with  the  couree  of  practice,  to 
ronlore  the  action  to  the  paper  on  the  lernn  o(  the  party  In  default 
paying  tho  co«t»  ot  the  day;  which  Inrlude  all  toet«  thrown  awny  by 
rea«on  ot  the  trial  becoming  abortive";  Buraolne  v.  'J'oKlor,  9  Ch.  D.  4. 
Where  the  Court  wab  latlsned  that  the  abeence  ol  the  defendant 
and  hli  couniel  wa»  purely  accidental,  a  Judgment  by  default  wa. 
wt  aside  on  payment  ot  plalntlUa  coeta  ot  hearing.  Including  ren«on- 
Me  dlehoriementi  to  couneel.  and  the  coeti  ot  the  application;  Wolff'! 
t  Hughei,  n  C.  L.  J.  427.  On  aimllar  termi  an  action  dUmlmed  waa 
reUored  to  the  paper,  where.  In  conaequence  of  the  lllncM  ol  the 
plalntllli  aollcltor.  the  neceeaary  arrangmenta  were  not  made;  Uirch 
V.  WllllOMf.  W.  N.  1876  168. 

Whore  one  counael  had  been  unavoidably  detained  by  a  railway 
acfWent  and  the  other  had  been  prevented  by  IndUpoalllon  from  con- 
ducting the  caao  (aea  ro.Hc  v.  Jayn:  In  Bumoinv  v.  Tauliir.  9  Ch.  p. 
■•)  and  where  the  defendant  had  peraonally  been  guilty  ot  no  negll- 
k'hcc  though  hia  aollcltor  had  neglected  to  attend  to  the  defence,  and 
the  d'elendant  made  an  application  wllhin  six  duya  ot  hla  having 
heard  that  the  trial  had  taken  place,  the  Court  granted  an  eitenalon  ot 
Ume  to  enable  him  to  make  application  to  aet  aside  the  judgment: 
Jfilc»fll  V  WilioB,  26  W.  R.  380.  Bo  alao  whore  one  aide  had  truated 
to  a  roaaonablo  expectation  ot  a  aettlement  of  the  dlapute:  WrtjIK  v. 
Cl(ffor»l.  26  W.  R.  369;  47  L.  J.  Chy.  544. 

Aa  to  delay  In  applying;  aee  Jlfoy  v.  Heai.  W.  N.  1880.  26;  WilMn. 
T  Bedford  35  U  T.  622;  Webiter  v.  Cool  romtimrrt  Co..  I  Charl. 
Ci.  (Court)  131;  ^tu-ood  v.  OkKhcter.  3  Q.  B.  D.  722;  Kins  v.  So-lcfc- 
mann.  38  L.  T.  461.  and  notea  to  fiulM  37  and  320. 

600.  Wliere    he  jury  disagree  the  action  may  be  re- r.»i.i^^ 
tried  at  the  same  sittings  or  at  any  subsequent  sittings  duair... 
as  may  be  directed.    New. 

In  certain  caaea  where  the  jury  diaagreea  the  action  may  be  die- 
missed:  aee  Jud.  Act,  a.  SO. 

It  the  Judge,  notwithstanding  the  disagreement  of  the  jury,  la  of  the 
opinion  that  there  la  really  no  evidence  to  aupport  a  verdict  tcir  the 
pialntn.  he  may  dlamlaa  the  action,  although  he  mcy  h^e  P;"lou  ly 
ruled  that  there  waa  some  evidence.  An  Appellate  Court  has  rte  Ike 
power,  but  It  will  not  be  exercised  unleaa  the  Court  la  satlshed  that 
further  evidence  could  not  be  produced  on  a  re-trlal:  Jud.  Act.  s.  .  (aP . 
Skmti  V.  Slolcra,  1914,  2  K.  B.  429;  110  L.  T.  604. 

501— (1)  Wliere  a  jury  is  directed  to  answer  ques- w;j^«,„, 
tions 'and  answers  some  but  not  all,  or  where  the  answers  .^.o;^-.. 

are  conflicting  so  that  judgment  cannot  be  entered  upon ~ 

such  findings,  the  action  shall  be  re-tried  as  in  the  case 
of  a  disagreement. 

(2)  If  the  answers  entitle  either  party  to  judgment  as 
to  some  but  not  to  all  the  causes  of  action,  tlie  Judge  may 


•atared  on 
«naw«n- 


) 


1)10  >VLM  or  ooun. 

Haiaus  ilirtM't  jnilKment  to  hu  ontiTPii  on  tlio  cii\ihcs  nf  miion  a- 
to  whii'li  the  answers  nrc  siifflfiont,  nml  tlip  iisuos  npm, 
tlio  reniuininK  vauseii  of  nvtiun  Hliall  tlieu  In;  ip  Irli'il  m 
«f)on  a  (li«BKreement.     C'.B.  781. 

'Vhc  first  part  of  this  Huh:  Is  lotsndf-d  to  sttt  at  rcMt  tbc  (lunlioe 
whtrh  Ifd  to  a  dlffer«li(-<-  of  opinion  In  IllvUlnnal  Cniii't*  in  ttie  curt 
of  «(«K"iis  Y.  Oroul.  1«  P.  R.  JIO.  and  JfcDiimoll  ».  llrtul.  lb.,  ;i: 
and  tr  faulknor  v.  Clifford.  17  P.  B.  U2:  «r"u'n  v.  J).  (».■.  !l  (»■ 
App.  466;  and.  In  th*  rase  mentton#d  In  tho  Half,  the  srtloB  mi' 
tlKTfforo  b«  takfn  down  to  trial  nxaln  by  a  ni-w  noilrr  nf  irlsl  n 
soon  as  It  has  bvpn  d»cldvd  upon  motion  for  JudBment.  ut  thf  trial  or 
aftrrwards.  under  Jild.  Act.  s.  30.  or  Hulr  601  121.  that  Juilumfsl  rit 
not  b«  pronounced;  see  Jfoor^  v.  Omnd  Tranfc  ffy.  Co..  r.  O,  W  R  :u 

This  Ituir  win  not  enable  the  Court  to  direct  judgnunl  to  W  en 
tered  contrary  to  the  findings  of  a  Jury  on  any  material  riuotlon  i: 
fact.  But.  where  the  Jury  has  found  a  fact  entitling  the  defendant  t^ 
a  dismissal  of  the  action,  a  new  trial  will  not  be  granted  mirdy  be 
cause,  notwithstanding  such  finding,  the  Jury  has  also  given  a  tirdi-; 
for  damages  against  such  defendant:  Krrrii  i.  Fnolani,  IStS  A  C.  Ti; 

Under  Jud.  Act.  s.  30.  It  would  seem  to  be  competent  In  a  proper 
case  for  the  Ckiurt  to  dlxmlss  tha  action,  otherwise  It  must  be  tried 
agatn.  A  dismissal  will,  no  doubt,  only  he  ordered  where  tlie  Court  li 
satisfied  that  the  plaintiff  has  made  out  no  case.  The  Court  eoulJ 
however,  not  arrive  at  that  conclualon  on  conflicting  evidence:  «e 
notes  to  Jud.  Act.  s.  26. 


[topert, 

wban 

shfoliit* 


(iv)  Appeals  from  Masters  and  Referees-  I.ncnl  Jmlfin 
and  Officers  in  ChHml)ers. 

502.  Every  report  of  certificate  of  u  Master  shall  bi; 
(iled  and  sliall  be  deemed  to  be  confirmed  at  the  esiiira 
tion  of  fourteen  days  from  the  tlute  of  service  »f  nutioe 
of  filing  the  same  unless  notice  of  appeal  is  served  ititliin 
that  time.    C.R.  769. 

The  filing  Is  a  prerequisite  to  the  report,  or  certificate,  becomlnl 
absolute:  Be  Supreme  Lesion  of  Select  Knishta  ol  Ctmaila.  29  Ont.  .«> 

ThU  Rule  appliea  both  to  appeals,  and  croseappoaU  from  report! 
Slemirl  v.  Fergumn,  19  P.  R.  21;  nouce  of  appeal  given  by  one  party, 
does  not  prevent  the  report  becoming  absolute  as  against  itina 
party:  lb. 

As  to  appeals  from  Masters  under  the  Dominion  Winiltng  up  i" 
(R.  B.  C.  c  144),  B.  110;  lie  Central  Bank.  30  OuL  320;  Re  F«min 
Loan  d  S.  Co.,  CO  Ont.  337;  tha  appeal  Is  such  cases  la  to  a  Juilge  1" 
Court  as  In  other  cases  of  appeals  from  reports. 

Reports   ud   eerU«e»t.s.-Aa   to   the   reports,   and   certlUcalM. 
which  arc  the  siihjerts  of  appeal:  see  notes  to  «"''■  <24.  s'^PW-  f-  <• 
Orders  made  under  Rule  433  are  not  Included  under  the  words    itpor 
or  "certificate:"  Hule  B04. 


] 
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Titit  If  Hie  appUu  to  Iho  rvporl,  or  (Trtlllcatr.  nt  a  Rvfervc :   itt  B«l*  Mfl. 
Irtttorn  r.  Vilii((inr»,  IS  P.  R.  JM;   Pod  ».«I.t  v.  liiloil.  24  S.  C.  B. 
iii;  and  Hule  4uo.    It  la  alio  conitdtTvd  to  apply  to  all  rep«>rta,  In- 
clll'dlnl  thoae  of  Commlnlanera  to  admauaure  dowar  under  r».-  D»««r 
id  (II.  s.  O.  c.  70),  a.  S3. 

Thia  and  the  two  (ollowlng  Hul'$  apply  onlr  to  appcaU  trom  raporia, 
tad  cartlBcataa.  When'  I.oial  Maalrra  are  alrrilalng  JurlsdUtlos  In 
Chambera.  under  ttulc  433,  api>e,ila  from  their  de<'l«looa  are  rviulatiil 
b;  Hule  C05. 

Whwa  a  reference  waa  directed  by  conaent  to  a  Local  Itculilrur 
with  all  the  powera  of  a  Maater,  It  waa  held  that  hla  irpurt  waa 
appealable  In  the  aame  manner  aa  a  Maatara  report:  AVimidp  v 
Uadilon,  111  Ont.  240. 

The  certlflt-ate  of  a  Taxlnn  Officer  of  the  reault  of  a  taxation  betawn 
loiultor  and  cllint  In  a  miort.  and  only  appealable  In  the  ni»nnii' 
pointed  out  In  Kulc  503 :  lee  Hule  SOS. 

Aa  to  appeala  under  the  ilechanici'  Lien  Acl  (it.  8.  O.  c.  1401.  a.  40: 
that  aectlon.  It  will  be  obaerved,  aaema  only  to  provide  tor  approla  from 
the  Judjment  In  the  action ;  no  etpreaa  provlalon  la  made  by  the  Acl 
tor  appeals  trom  Interlocutory  ordera.  or  reporte.  In  auch  action!. 
.hich  are  apparently  Intended  to  be  governed  by  the  ordinary  pro- 
cedure  of  the  Court  In  like  cases. 

%gf9git  wUek  Te4«lra  Gemtrmatlom.— Alt  reports,  and  rcrtl-  E«poru 
Scales,  which  are  the  subject  of  appeal,  are.  aa  a  general  rule,  required  '{^^'^^l "" 
10  be  confirmed  before  they  can  be  acted  on:  Scott  v.  liticseii.  2  81m. 
1  8.  300:  or  any  application  can  be  made  to  the  Court  founded 
thereon:  Hoj/ft  v.  Hopes,  8  P.  R.  S46:  V(c»oH  v.  IfcDoaalJ.  6  Or. 
594;  Croeen  v.  Ineham.  68  L.  T.  48«.  Thus  a  report  on  sale,  where 
the  sale  proved  abortive,  requires  confirmation  before  It  can  be  acted 
on:  Kobert  v.  Cattghrtl.  «  O.  U  R.  381.  There  are,  however,  eome 
reports  and  certlOcates,  which  may  be  acted  upon  without  conllrma- 
tlon  on  their  being  filed:  see  Re  Topple,  I  Chy.  Ch.  188.  Reports 
which  require  confirmation,  may  be  confirmed  by  epedal  order  before 
the  expiration  of  the  time  limited  for  appealing  therefrom,  upon  con- 
MM  of  all  parllca  Interested.  An  order  confirming  a  report  may  be 
made  by  the  Master  In  Chambera. 

Chief  Justice  Sir  William  Meredith,  on  22nd  October,  1906,  on  being 
consulted  by  the  Accountant,  expressed  the  opinion  that  the  Accountant 
ought  not  now  to  act  on  any  report  whatever,  even  by  consent,  until 
It  has  been  conHrmed  by  lapse  of  lime,  or  order. 

Bepart.  -Mek  d.  -t  «,-!«  t.  b.  0...«..^-All  reports,  or  ««P«™;«„. 
certincatea,  of  mere  calculation:  LeiofJ  v.  Tolbof  St.  Booil  Co..  10  P.  R.  «,„.„„„ 
IE:  Boecit  V  Boec*,  18  P.  R.  218;  and  of  matters  of  opinion,  which  do 
not  require  any  further  order  from  the  Court  to  give  effect  to,  or  to 
•auction  thera-except  reports  on  sales-do  not  require  confirmation 
ncept  where  the  Accountant  l»  required  to  act  upon  them,  and  In  such 
case  they  must  be  first  confirmed:  see  supra.  Under  this  head  are  In- 
cluded certificates  of  compliance,  or  non-compliance:  with  any  order 
of  the  Master,  or  of  the  Court  (but  not  ccrtlllcates  of  Insufflclent  com- 
ollance:  e.p..  that  accounts  filed  are  Insufficient  In  substance  and  form: 
Foilrr  V  Ifordea,  9  P.  R.  70);  certlflcatea  of  scandal,  or  impertinence. 
in  pleadings,  or  affldavlts.  referred  to  the  Master;  reporta  appointing 
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RULES  OF  COUBT. 

trustees;  and  appointments  of  receivers,  committees,  or  guardians, 
under  Rule  468;  but  see  Finkle  v.  Date.  1  P.  R.  413;  Foiter  v.  Moritu, 
Mupra;  reports  on  passing  the  accounts  of  receivers,  or  commitieeg; 
reports  approving  of  conveyances;  and  other  certlflcatea  and  reports 
of  a  like  description:  see  Smith's  Pr.  2nd  ed.,  Vol.  11.,  357-8. 

No  Appeal  mfter  Conflrmmtloa  wlthont  LeaTe.— After  a  report 
requiring  confirmation  has  been  confirmed,  no  appeal  from  It  will  be 
entertained  without  leave  first  given,  on  special  application:  Thommn 
v.  Luke,  10  Or.  281. 

After  the  cause  or  matter  has  been  heard  on  further  directions, 
the  Court  has  no  power  to  permit  an  appeal  from  the  report  upon 
which  the  order  or  Judgment  on  further  directions  is  founded:  Rf 
Dingman  v.  Hall,  13  P.  R.  232;  17  Out.  App.  398.  The  iudgment  or 
order  on  further  directions  must  be  first  vacated. 

Sffeot  of  Gonflrastloa.— After  confirmation,  the  parties  are  con- 
eluded  by  the  report;  yet  the  Court,  in  its  discretion,  may  refuse  lo 
act  upon  it,  and  may  refer  the  cause  back  to  the  Master,  or  require 
additional  information  to  be  furnished:  Taylor  v.  Craven.  10  Or.  488: 
Baldwin  v.  Crawford,  1  Gr.  202;  HarHaon  v.  McBheehan.  80  L  T 
Jour.  79. 

Notwithstanding  confirmation,  clerical  errors,  and  accidental  slips, 
in  a  report  may  be  corrected  at  any  time  upon  motion  in  Chambers, 
without  appeal:  Morley  v,  Matthews,  12  Gr.  453;  JCtnj;  v.  Comor.  10 
Or.  364;  Waiaon  v.  Jfoore,  1  Chy.  Ch.  266;  and  where  the  error  wai 
apparent  on  the  face  of  the  report,  the  application  was  granted  « 
parte:  White  v.  Courtney,  1  Chy.  Ch.  11,  But  although  the  error  be 
apparent,  it  does  not  follow  that  the  proper  correction  is  apparent, 
and  the  motion  therefore  is  usually  required  to  be  on  notice  or  con- 
Bent:  Simpaon  v.  Ottawa.  2  Chy,  Ch.  12.  Mistake  j  in  a  report,  how- 
ever, cannot  be  corrected  by  the  Master  mere  motu.  on  any  Bubse- 
quent  reference  In  the  action:  CrooJu  v.  Street,  1  Chy.  Ch.  78;  hut 
on  a  reference  back  upon  an  appeal,  when  the  Court  enunciates  a 
principle,  which  is  applicable  to  other  parties,  and  other  points.  Hub 
those  expressly  concerned  In  the  appeal,  it  U  the  duty  of  the  Master 
60  to  apply  that  principle  in  all  cpses  to  which  it  is  applicable  in 
making  his  new  report,  even  though  it  Involve  the  reftdjuatment  of  an 
account  not  appealed  from:  Denison  v.  Deniaon,  17  Gr.  306;  and  see 
Oilhert  V.  Jarvia,  20  Gr.  478. 

Even  though  an  appeal  be  had,  the  report  will  stand  confirmed  as 
to  matters  not  objected  to  by  the  appeal,  and  which  the  decUion  on 
the  appeal  does  not  affect:  Deniaon  v.  Deniaon.  17  Gr.  308;  Host  ^ 
Pcrrault,  13  Gr.  J06.  And  whan  lh«  report  la  referred  back,  an  appeal 
will  not  lie  from  the  turther  report,  as  to  matters  disposed  of  by  tne 
first  report,  and  not  oMected  to  on  the  first  appeal:  Koss  v.  Perraw- 
aupra.  or  affected  thereby:  Denison  v,  Deniaon.  17  Gr.  308. 

Where  notice  of  appeal  la  delivered,  without  leave,  after  a  report  is 
confirmed,  the  delivery  of  noUce  of  crosa-appeal  Is  a  waiver  oi  la 
objection:  LarWn  v.  Armatrong,  1  Chy.  Ch.  31. 

The  report  should  not  be  dated  before  the  coats  have  ^e"*  "^ 
-Ahere  revision  Is  noressary:  Waddell  v.  MrfioU,  14  Gr.  211.     A  repo 
as  to  parties  who.  being  entitled  to  notice,  have  had  no  nonce.  » 
nullity:  Fuller  v.  McLean,  8  P.  R.  649. 
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Gwlimstlom  of  R«ort.— A  report  requiring  coil«rmaUon  now  Bul>  5M. 

became^  absolute  at  the  expiration  of  'lurteen  daye  from  the  date  ot  conUini*- 
i  lertke  of  notice  ot  Ming,  unless  In  '.':•  meantime  notice  ot  appeal  la  tlono^' 
I  lerved:  Rule  502.     An  application  to  eitend  the  time  tor  appealing 
'  from  a  report,  even  bctore  conHrmatlon,  must  be  made  on  notice:  see  Noilc«. 
I  flomillon  V.  Taeed,  9  P.  R.  448;  aa  also  an  application  tor  leave  to 
'  appeal  alter  the  Ume  has  expired:    Peterlmrough  v.   /relon,  betore 

Prondloot,  J.,  Nov.  11th,  1883. 

Where  It  Is  desired  to  conllrm  a  report  betore  the  expiration  ot  the  Jli««l^  »^ 

14  days,  a  special  application  in  Chambers  may  be  made  tor  that  f'^  „p„„ 

purpose,  but  such  applications  are  granted  only  where  all  parties  en-  .beo  m>de. 

tlUed  to  appeal  consent:   Pattenim  v.  CMIbert,  12  P.  R.  652.  and  It 

is  considered  undesirable  that  an  offlcer  should  make  an  order  con- 

flrmtog  his  own  report:  76. 

FIUbc  Report.— a  report  must  be  Bled  betore  It  can  be  RJted  on,  ™"»  "f": 
and  notice  ot  Ullng  must  be  given  by  the  party  ming  It  to  the  opposite 
party:  Rule  429;  and  a  report  does  not  become  absolute  untU  notice 
ot  ming  has  been  given  (when  necessary),  and  fourteen  days  have 
elapsed:  In  re  SuDreme  tepion  S.  K.  of  C,  29  Ont.  708;  but  service 
ot  such  notice  on  detendants  who  have  not  appeared  In  the  action  Is 
unnecessary:  Toronto  Oenerol  Tnutt  Corn.  v.  Oroi»,  2  O.  L.  R.  238. 
So  also  a  report  must  be  filed  betore  an  appeal  will  lie:  Hones  v. 
tfoves  8  P.  R.  646.  It  It  appoints  a  day  tor  payment  ot  money.  It 
should  be  Sled  before  the  day  tor  payment:  Mills  v.  Diion,  2  Chy.  Ch. 
53  and  conflrmed.  It  It  is  a  report  requiring  conBrmation:  Jfountoin 
V  Porter  1  Chy.  Ch.  207.  No  proceedings  can  properly  be  taken  on 
a  report  until  Hied,  either  by  the  Issue  ot  process,  or  otherwise: 
Beames'  Ord.  293;  Jenett  v.  Anderson,  8  P.  H.  387;  even  though  the 
report,  or  certificate,  be  one  not  requiring  confirmation;  lb.;  but  such 
reports  can  be  acted  on,  ImmedlaUIy  on  filing;  It  is  not  necessary  to 
wait  fourteen  days:  Re  Yaggte.  7  U.  C.  L.  J.  293;  1  Chy.  Ch.  168. 

All  reports  are  to  be  filed  In  the  office  where  the  proceedings  were 
commenced:  Kule  428;  and  see  Rule  761. 

A„«.l,  when  H...-«T.  -ordinarily,  where  »%<>W«''°°  '°  ^SS:*"' 
the  report  la  not  manifest  on  lu  face,  an  appeal  must  be  brought,  „„,„„y 
unless  the  report  be  a  nullity:  Fuller  v.  McLean.  8  P.  R.  649;  g«een 
V  Smith  1  P.  R.  429;  Broion  v.  DoIIord,  6  P.  R.  113:  where  the  re- 
port goes  beyond  the  Judgment,  or  order  ol  reference,  the  "P°«  "»  " 
.uch  matters  will  "not  be  respected"  by  the  Court:  Beames  Ord  23 
and  therefore  no  appeal  as  to  such  matters  would  seem  necessary  an 
incumbrancer  claiming  priority  to  the  plaintiff,  who  Is  made  a  party 
as  a  subsequent  Incumbrancer,  may  either  move  to  set  aside  ««<"«" 
making  him  a  party  (which  ;>lipeara  to  be  the  preferable  Practice),  or 
appeal  from  the  report  on  the  question  ot  priority:  MoBonaU  v. 
Sodper,  9  Or.  75,  and  see  Montgomery  v.  BhoHit,  3  Chy.  Ch.  69. 

Mere  clerical  errors  In  a  report  may  be  corrected,  even  after  con- 
armatlon.  without  appeal,  by  order  In  Chambers:  see  f "'"  602  "o'e, 
and  where  the  Master  who  has  made  the  «•"■■' '■«f'»°f;^'.tf°e 
in  Chambers,  It  would  appear  to  be  competent  for  h  m  """*•*» 
orter;  but  he  has  no  Jurisdiction  to  make  any  ■°'""'»',^'^  "!"™  " 
amendment  ot  the  report,  not  being  a  clerical  error  that  can  only 
be  properly  don.  on  appeal:  see  SSeoi  v.  Hollond,  9  C.  L.  T.  bO. 
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For  the  purpose  of  appeal,  a  Master's  ccrttflcate  ataods  on  the 
same  footing  as  a  report :  Re  Molphy,  17  P.  R.  247. 

For  tta«  procedure  on  appeals  from  a  Master's  report:  see  RuUt 
502-S06. 

Itcave  to  Appaal  aftar  OonftraatlaB.— After  a  report  Is  coa 
firmed,  leave  to  appeal  from  It  may  be  granted  on  motion  In  Chaia- 
bers.  The  application  must  be  made  on  notice,  or  consent:  Cozent^. 
McDougal,  1  Chy.  Ch.  29;  Cade  v.  Nevhall,  I  Cby.  Ch.  200;  Pettr- 
borough  V.  Ireton.  before  Proudfoot,  J.,  11th  November,  1883;  all 
parties  are  entitled  to  notice  even  though  they  be  In  the  same  Interest 
ai  the  party  seeking  to  appeal :  Larkin  v.  Armatrong,  l  Chy.  Cb.  31. 
Where  leave  has  been  granted  ex  parte,  the  objection  to  the  order 
may  be  taken  on  the  appeal  coming  on  for  argument:  Peterborough 
V,  Ireton,  supra.  On  such  application  It  is  necessary  to  account  for 
the  delay,  and  to  show  a  primi  fade  ground  of  appeal :  Dick»o%  \ 
Avery,  3  Chy.  Ch.  222:  Rotce  v.  Weft.  13  C.  L.  J.  32<;  CatMse  t.  Bun- 
Ham,  6  P.  R.  201;  Dudley  v.  Bercty,  3  Chy.  Ch.  81;  Chard  t.  UeyeriA 
Chy.  Ch.  120.  It  Is  not  absolutely  necessary  that  the  grounds  of  tht 
proposed  appeal  should  be  stated  In  the  notice  of  motion  for  leave  to 
appeal:  Romanea  v.  Herns.  1  Chy.  Ch.  363;  but  reasonable,  and  prob- 
able, grounds  of  appeal,  must  be  shown  by  the  afDdavlts :  lb.,  and  t 
mere  statement  of  the  proposed  grounds  of  appeal  In  the  notice  of 
motion  will  not  suffice:  De  Blaguiere  v.  Armatrong.  9  C.  L.  J.  363;  but 
costs  unnecessarily  Intmrred  In  making  out  a  case  on  the  merits  wers 
disallowed:  Noah  v.  Olover,  6  P.  R.  267. 

The  Master  in  Chambers  has  Jurisdiction  to  entertain  the  appltci 
tlon:  Ruaael  v.  Brucken,  3  Chy.  Ch.  488;  Sievewright  v.  Leyi,  9  P. 
R.  200. 

Leave  to  appeal  was  refused  with  costs,  where  it  appeared  that  the 
object  of  the  appeal,  was  to  fix  executors  with  Interest  upon  a  snin 
which  they  had  invested,  and  upon  which  a  loss  had  been  incurred: 
Coatea  v.  McGlaaham,  2  Chy.  Ch.  218;  so  also  where  the  matter  had 
been  heard  on  further  directions,  and  an  order  pronounced  founded 
on  the  report:  Re  Dingnuin  and  Ball,  13  P.  B.  232, 

But  leave  was  granted  where  time  was  allowed  to  elapse  throu^ 
the  mistake  of  the  solicitor  In  supposing  that  his  clients  would  be 
entitled  to  the  benefit  of  the  appeal  of  their  co-defendants:  fit 
Oabovrie,  Caaey  v.  QabouHe,  12  P.  R.  252;  and  see  SievtwrigM  ▼ 
Leya,  9  P.  R.  200;  but  see  Blackatock  v.  McFarlane,  15  C.  L.  J.  137. 

See  also  notes  to  Rule  176. 

lime  for  AppMUnc.— An  appeal  from  any  report,  ruling,  or  other 
determination,  of  any  Master,  other  than  the  Master  In  Ordinary,  must 
now  be  brought  on  for  argument,  before  a  Judge  in  Court,  within  one 
month  from  the  date  of  the  notice  of  filing  of  such  report  or  certifi- 
cate:  Rulvs  502,  503.— or  within  such  further  time  as  a  Judge  may 
think  proper;  the  vacations  are  excluded  from  the  computation  of  the 
month;  Rule  179.  An  appeal  from  a  ruling  of  a  Master,  must  be 
brought  within  tha  same  time  as  Is  allowed  for  appealing  from  » 
report:  Mitchell  v.  if«cfteK.  22  Or.  23;  formerly  It  had  to  be  brought 
within  one  month  from  the  date  of  the  ruling,  irrespective  ot  u» 
date  of  the  certificate  of  such  ruling:  Maclennan  v.  Qray.  12  P.  R-  "l^ 
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bat  qu<tre  H  that  i»  now  the  case,  though  It  is  obvious  that  It  may  he  Enit  808. 
iDconvenlant  In  practice  »  It  1«  not. 

In  Itarkle  v.  Rott,  13  P.  B.  135,  It  waa  held  under  the  then  Con-  appc.i  from 
lolldated  Rules  that  there  could  he  no  appeal  to  a  Judge  In  Cham-  '"""' 
bere  from  a  niHnjr  ot  a  Master  because  the  provision  ot  Chy.  0.  642. 
had  not  been  Included  in  the  Consolidated  Rules;  and  that  an  appeal 
only  lay  from  a  report,  by  which  was  possibly  meant  a  general  report. 
It  is  however,  to  be  observed  that  unless  a  new  meaning  is  to  be  given 
to  the  words  "report"  and  "  certiUcate "  from  that  which  they  poa- 
lessed  under  the  former  practice,  there  is  nothing  in  the  present 
RulM  which  prevent  an  appeal  from  a  Master's  ruling,  as  in  the  case 
of  an  appeal  from  a  report,  because,  as  we  have  already  seen,  a  ccrtifl- 
eate  of  a  Master  is  a  report:  see  Rule  424,  note;  and  a  Masters  certi- 
Ucate of  his  ruling  is  therefore  a  "  separate  report."  and  as  such  it 
would  seem  to  be  appealable  In  the  same  way  as  any  other  report:  see 
also  Be  CrolHera,  15  P.  R.  92;  and  Be  Molphy,  17  P.  R.  247. 

SntiSIe,  that  where  it  is  not  shown  that  a  report  has  been  Bled. 
or  that  notice  thereof  has  been  served,  an  objection  that  an  appeal 
therefrom  is  not  In  time  cannot  prevail :  Re  Jfclellon  <f  CMnsuacmiy. 
18  P.  R.  246. 

K.tl..  rf  App.^.  .-a  •.«!.«  D.W-  for  Arr«...t -Seven  KoHc^j  .^^ 
clear  days"  notice  of  the  appeal:  Bole  603;  slating  the  grounds  of  ap-  .,„,„, 
p«d:  B-Ie  218;  must  be  given  to  the  opposite  party:  Rule  603.  Ho»e.  ,.,„_^,„ 
V  Hayet  8  P  R.  646;  and  such  notice  must  be  returnable  within  one 
calendar'month  from  the  date  of  service  ot  notice  of  Ming  the  report 
or  certlflcatc:  Rule  503;  and  the  appeal  must  be  set  down  for  argu- 
ment at  latest  the  day  before  that  on  which  the  notice  is  returnable: 
Rule  234  «). 

Such  appeals  from  Local  Masters  are  to  be  heard  on  Monday,  Wed- 
nesday or  Thursday:  see  Bale  234  (1). 

Appeals  from  a  Master's  certificate  of  taxation  are  an  exception 
to  the  usual  rule,  and  must  be  brought  before  a  Judge  In  Chambers: 
see  Rtllet  503,  509,  234  (1),  (3). 

Where  an  appeal  waa  set  down  for  a  die.  non.  but  was  placed  by 
the  Clerk  in  the  paper  for  the  next  regular  sitting  of  the  Court^  it 
was  held  not  to  be  Irregularly  set  down:  UcOaK  v.  Ponton,  11  P.  R.  in. 

Before  notice  ot  an  appeal  Is  given  the  report  must  be  Bled,  and  R«p»J-j,-.^ 
notice  of  flling  served  on  the  opposite  partyr  Rule  429 ;  and  see  Bayea 
V.  Bayea,  8  P.  R.  646. 

The  notice  of  appeal  should  set  out  .ertoMm  Uie  grounds  "Pon  which  NoUeeo. 
the  appeal  Is  brought,  and  should  Include  all  the  grounds  of  objection  ,^„M,et 
intended  to  be  Zei:  Bute  218;   objections  cannot  be  raised  on  an  o.. .ro.nd. 
appeal  from  a  further  report,  made  In  pursuance  of  »»"«",«'■*' 
Master  to  review  his  report,  which  might  have  been  "ken   but  were 
not.  on  the  appeal  from  the  original  report:   Rom  v.  PerrouK.  13 
Or.  206. 

Wk.  Entitled   to  A,p«il.-Any  person    *"'°^,  "/"''Xaf  "''"'^ 
interest  in  the  question  involved  In  an  appeal,  is  "io''''^*  "  ™''„^,'  '••■''•" 
but  persons  having  no  interest  in  the  subject  ot  »PP=»''^'''™°' f '"'.' 
even  though  the  report  be  erroneous:  Tdompsoi.  v.  inks,  10  at.  ai. 
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McCargar  v.  MvKinnon.  17  Or.  625;  neither  will  an  appeal  lie  from 
a  Master's  ruling,  or  direction,  by  a  party  who  has  compiled  with 
it.  even  though  it  be  to  escape  commitment  for  disobedience:  Mmtn 
V.  Mitchell,  22  Gr.  at  p.  24;  neither  will  an  appeal  He.  where  the 
amount  Involved  la  of  trifling  amount,  e.g.,  where  not  more  than  tio 
was  tn  question,  an  appeal  was  dismissed:  McQueen  v.  McQueen.  : 
Chy.  Ch.  344. 

An  appeal  may  also  be  brought,  before  the  Master  has  made  bis 
report,  from  hU  ruling  as  to  the  admissibility  of  evidence:  McDonali 
V.  Wright,  12  Or.  552;  or  upon  big  flndlng  as  to  the  principle  upon 
which  an  account  should  he  taken:  see  Court  v.  Holland,  29  Gr.  19, 
or  by  a  creditor  from  the  Master's  ruling,  disallowing  bis  claim: 
Wood  V.  Brett,  9  Or.  462;  and  he  need  not  wait  for  a  gtinerai  report, 
but  may  at  once  obtain  a  certificate  ot  dlaallowance.  and  appeal  tbere 
from:  Re  Clagett,  Fordham  v.  Clagett,  20  Cb.  D.  637;  4fi  U  T.  TO. 

Where  a  cause  had  been  referred  to  a  Master  as  an  arbitrator,  by 
a  consent  decree,  which  provided  that  "  either  party  should  be  u 
liberty  to  appeal  against  the  award  in  the  same  manner  and  to  the 
same  extent  that  a  report  may  be  appealed  from,"  it  was  lield  never 
theless,  that  an  appeal  from  the  award  could  cot  be  entertalneil; 
Sums  V.  Chamberlin,  25  Gr.  14S;  and  see  Lemay  v.  McRae,  16  Oni, 
App.  348;  but  as  to  appeaU  to  tlie  Appellate  Division  in  such  cases; 
see  The  Arbitration  Act  (R.  S.  O.  c.  65),  s.  17;  Re  Graham,  25  0 
L.  R,  5.  Where  the  order  directing  the  reference  was  made  without 
jurisdiction,  the  Court  refused  to  entertain  any  i4>peal  from  a  report 
made  thereunder;  Queen  v.  Smith,  7  P.  R.  429;  Brown  v.  DoUari.  6  P 
R.  113. 

Hurlnc  of  AppeaL— Appeals  from  the  Master's  ruling  as  to  the 
regularity  of  proceedings  in  his  office.  In  point  of  form,  will  not  be 
readily  allowed,  even  though  the  Court  be  ot  opinion  that  he  might 
have  properly  taken  an  opposite  view:  Sculthorpe  v.  Bum.  12  Gr.  427. 
On  matters  of  fact  decided  by  the  Master  who  has  had  the  witnesses 
before  him.  the  Judge  will  differ  from  the  Master  w.--  great  hedta 
tlon.  and  only  when  It  is  manifest  that  he  has  faiicn  Into  error; 
I  Coldwetl  V.  Hall,  9  Gr.  pt  p.  116;  and  the  Judge  will  not,  in  general 
'  interfere  with  the  decis.on  of  the  Master  as  to  the  weight  or  evidence, 
nor  as  to  the  relative  credibUity  ot  witneases  whose  evid»'«''e  has  been 
taken  before  him,  viv&  voce:  Day  v.  Brovm,  18  Gr.  681;  WoJdell  v. 
Smyth,  3  Chy.  Ch.  412;  but  see  Mc Arthur  v.  Prittie,  29  Gr.  jUO, 
Coghlan  v.  Cumberla  d.  1898,  1  Ch.  704.  But  if  It  ran  be  Bhown 
that  there  Is  not  only  a  balance  ot  direct  testimony,  but  also  corro- 
borative circumstances  pointing  strongly  against  the  Master's  con- 
clusion, the  Judge  on  appeal  may  review  the  evidence,  and  reverse 
his  finding  on  a  question  of  fact:  Chard  v.  Mrycra,  19  Gr.  SaS;  Arm- 
strong V.  Oage,  25  Gr.  1;  Morriton  v.  Robinson.  19  Gr.  4S0.  W.  ere  m 
Master  determines  the  question  without  seeing  the  witnesses,  tfie 
Judge  will,  in  such  a  case,  be  lesd  trammelled  by  the  Master's  flndinf^ 
and  will  dispose  of  the  question  upon  his  own  judgment  aa  to 
weight  of  evidence:  Fa-u^cctt  v.  Buruell,  27  Gr.  44^. 

A*  10  whether  a  third  party,  who  has  obtalaed  liber!:.'  "^^"*!''|  j^J 
plaintiff's  claim,  Is  entitled  to  be  heard  on  an  appeal  by  the  piain 
from  a  report:  see  Ewing  v,  7'orofl*o,  18  P.  R.  137. 
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Ordn  o«  App««l.— The  order  on  appeal  should  always  recite  or  Biu«i>2. 
itBte  In  suhstance  the  grounds  ot  the  appeal  which  have  beeu  allowed:  oromidi  of 
I  Me  Dotcney  v.  Koaf.  6  P.  R.  89.  as  modified  by  the  dlrecUons  ot  the  •pp»^'» 
court,  given  to  the  Registrars  6lh  October.  1893),  and  where  a  refer-  ;;^^„, 
ence  back  is  ordered  as  to  any  ground  ot  appeal,  that  ground  Is  to  be 
Kt  'forth  In  the  order;  lb. 

Where  the  report  Is  varied,  it  is  not  proper  to  make  any  actual  v«'i"i»" 
.Iteration  In  the  original:  Kule  187:  Fox  v.  BearSIOc*,  45  L.  T.  469;  »"•••«' 
17  Ch  D  429;  46  L-  T.  145;  nor  where  the  alteration  is  simple,  need 
It  be  referred  back  to  the  Master  to  alter:  Teeter  v.  SI.  John,  10  Or. 
85.  the  order  on  the  appeal  specifying  the  alteration  m:.Je  being 
sufflcient:  lb. 

Where  the  report  is  referred  back,  and  it  is  not  intended  that  fur- 
ther evidence  should  be  received,  the  order  must  contain  a  direction 
to  that  effect:  Money  v.  Matthewi,  12  Or.  463;  3  C.  L.  J.  21. 

Beterenee  Ba  k.— Where  a  report  Is  referred  back,  the  Master 
Is  at  liberty,  as  of  course,  to  receive  further  evidence,  unless  the  Judge 
otherwise  orders,  or  ths  reference  back  is  expresjed  to  be  for  a  pur- 
Dose  on  which  further  evidence  could  not  be  material:  Morley  v. 
Halthews  12  Gr.  453;  see  also  Imp.  Trusts  Co.  v.  Jfeto  Vorli  Securllv 
Co  5  O  W  H.  641.  Whore  the  reference  back  is  to  ascertain  a  par- 
ticular fact,  the  Master  cannot  open  other  matters  in  his  report  not  ob- 
jected to  on  appeal:  WilMoms  v.  Huun.  10  Or.  553.  Nor  on  »  "'"^""f 
back  can  the  Master  entertain  a  claim  not  previously  made  before  him. 
unless  specially  ordered  so  to  do;  Romanes  v.  Herns.  22  Gr.  469. 

'Vhen  on  an  appeal  from  a  Master's  report  a  reference  back  to  Msu.^^^^^^ 
review  the  report  Is  ordered,  the  appellant  cannot  appeal  from  tne  ,„  „.  ,„, 
further  report  as  to  matters  disposed  of  by  the  Brst  report,  and  not  .m..i. 
objected  to  on  the  first  appeal;  Ross  v.  Perrautt,  13  Gr.  206. 

Cost,  .f  A,p..l.  from  Hut...'  B.p.rts.--When  some  grounds 
ot  appeal  are  allowed  with  costs,  and  others  disallowed  with  c,  ts,  the 
atpollant  is  entitled  to  all  the  costs  of  the  appeal  that  are  eHluslvely 
applicable  to  the  objectlonf  allowed,  and  to  a  proportionate  share  of 
those  costs  common  to  all  the  objections,  according  to  the  number  of 
really  distinct  grounds  ot  appeal  on  which  he  succeeds;  and  the  same 
rule  applies  to  the  costs  of  a  respondent;  Ban*  of  Montreal  v  «»an 
13  Gr.  204:  Trmity  College  v.  Hill.  8  Out.  286.  Sometimes  Instead  ot 
Hving  cosU  to  each  party  of  so  much  of  the  appeal  as  to  which  he  suc- 
ceeds, the  general  costs  of  the  appeal  are  awarded  to  one  of  the 
parties,  subject  to  the  deduction  of  a  proportionate  part  "'  '"^  8ross 
amount,  in  respect  of  the  partial  success  ot  the  other  party^  Thus^ 
where  there  were  four  distinct  grounds  of  appeal  etnbraced  in  eleven 
objections,  of  which  objections  only  two  were  allowed.  <^«  C°"rt  gave 
the  general  costs  of  the  appeal  to  the  respondent,  deduetlug  '^erefrom 
one-fourth  In  respect  ot  the  partial  success  of  the  appellant:  Ferguson 
V.  f'ronlenoc.  21  Or.  188. 

I„  the  disposition  ot  the  costs  of  appeals  trotn  Mf "''  ^f  =; 
the  Judges  will  probably  continue  to  follow  '"=  "'=;,"  ,'^^^°"'  "J 
rhancry  Th-  general  rule  Is,  that  the  costs  should  follow  the  event 
Of  me  appeal;  Bouncy  v.  Boo/.  6  P.  H.  f  ■,  ^-''"Cs'tood  dts- 
Bn,c*Hn,  8  Or.  421;  and  the  word  "event"  Is  to  be  ™d»"'»°«  *''J 
trlbutlvely:  Bank  ot  Montreal  v.  Ryan.  13  Gr.  204.  But  wh««  «^^ 
appeal  tails  on  the  principal  point  Involved,  and  succeeds  only  as  to 
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RULI8  OF  COURT. 

a  c«.jipar«tiY«ly  Imicnlflcant  one,  the  whole  coiti  o(  the  appeal  uuy 
be  fiTen  to  the  reepondent:  Brotcnlee  v.  Cunniniham.  13  Qi.  311 
And  where  the  Court  la  of  opinion  that  the  flndlng  of  the  Matter  vu 
a  fit  aubject  for  dlacuaalon  In  the  clrcumataaceB,  even  though  tbp 
appeal  be  dlimlaaad,  coata  may  be  refuaed:  Seoord  v.  Terryterrt,  11 
Or.  172,  and  coats  have  also  been  refuaed  of  a  succeaeful  appeal,  tthm 
the  report  waa  defective,  and  the  aoUcltors  appeared  to  have  IttL 
negligent :  Cloiuler  v.  McLean,  10  Or.  578. 

Where  an  appeal  waa  dismissed  on  a  ground  raised  for  the  flrst 
time  on  tte  appeal,  and  not  adjudicated  upon  by  the  Mailer.  Hf 
Court  refused  costs:  Hewant  v.  Wol/enden,  14  Or.  188;  JJcDonoM  i 
Wright,  tb.,  284,  and  the  same  rule  applies  where  the  appeal  1) 
successful  on  a  ground  not  taken  before  the  Master:  Ooiiari  r 
leSreyt,  46  L.  T.  904 :  see  also  cases,  p,  1099,  aupni.  Where  an  appnl  bt 
an  executrix  was  allowed  without  cosU;  on  the  hearing  on  luribn 
directions,  the  Court  refused  to  order  the  costs  of  the  appellant  to  b^ 
paid  out  of  the  estate:  Btory  v.  Ditnlap,  13  Or.  379,  Where  the  appeal 
was  unnecessary,  and  the  question  raised  thereby  could  have  been 
disposed  of  on  motion  In  Chambers,  no  coats  were  given:  Foachlerv. 
St.  Loilia,  13  P.  R.  818. 

603.  An  appeal  from  the  report  or  certificate  of  a 
Master  or  Referee  shall  be  to  the  Court  upon  seven  dear 
days'  notice,  and  shall  be  returnable  within  one  month 
from  the  date  of  service  of  notice  of  filing  of  the  report 
or  certificate.    C.B.  770. 

C.  R.  770  was  repealed,  and  the  Bille  appears  to  be  baaed  on  C,  R 
771.  The  Court  referred  to  in  this  Rule  Is  the  Weekly  Court  In 
Toronto,  or  aa  provided  by  Rvie  239. 

As  to  the  time  for  appealing:  aee  notes  to  Biile  602,  p.  1114. 

A  month  means  a  calendar  month:  see  supra,  p,  631. 

Aa  to  whether  appeals  now  lie  from  a  ruling  of  a  Master;  sm 
Markle  v.  Ron,  and  note  thereon  in  th.  note*  to  Rale  302,  p.  Ills.  »»' 
aee  Rule  504. 

The  Appellate  Division  has  no  power  to  hear  an  appeal  tnju  1 
Master's  report,  the  appeal  Is  to  a  single  Judge:  Clarke  v.  Jam- 
ton,  9  C.  L.  T.  97;  not  even,  it  would  seem,  by  consent:  see  In  re  »" 
son.  16  P.  R.  150. 

On  an  appeal  the  Court  will  only  recognize  the  note  of  the  Maiur, 
or  a  certiScate  from  him,  as  evidence  of  what  took  place  before  Wm; 
affldavita  are  inadmissible:  Syket  v,  Syket,  189",  P.  306. 

CM.  An  appeal  shall  lie  under  the  two  preceding  rules 
from  every  decision  of  a  Master,  except  an  order  made 
under  the  authority  of  Rule  433.    C.R.  1264. 

C.  R.  1264  enacted  Buic  768o,  which  Is  that  on  »-Wrh  thi!  BuK  !• 
based. 

This  Rule  would  seem  to  apply  to  ordera  made  by  Matters  unto 
BuJe  404,  where  an  appeal  therefrom  is  brought;  but  a  motion  or 


: 
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p»rty  tiiei  W  set  rach  u  order  »»lde,  !•  provide*  lor  by  fiulf  403.  SaM  »M. 
ud  li  not  properly  «n  appeal. 

60B.— (1)  A  person  affected  by  an  order  of  the  Master  *jp»;'  "°» 
in  Chambers,  a  Local  Judge  or  a  Local  Master,  or  other  ••"■•^'^ 
officer  in  Chambers,  or  of  a  Master  under  the  authoritj- 
of  Eule  433,  may  appeal  therefrom  to   a  Judge  in 
Chambers. 

(2)  The  appeal  shall  be  by  motion,  on  notice  served 
within  four  days  and  returnable  within  ten  days  after 
the  decision  complained  of. 

(3)  The  appeal  shall  not  be  a  stay  of  proceedings  un 
less  ordered  by  a  Judge  or  by  the  officer  whose  decision  is 
complained  of. 

(4)  Where  the  judgment  order  or  decision  is  made  or 
given  in  vacation,  a  person  affected  thereby  may,  if  the 
matter  is  urgent,  appeal  therefrom  during  vacation  to  the 
Vacation  Judge,  or  may  appeal  after  vacation  in  the 
same  manner  and  within  the  same  time  as  if  the  judg- 
ment order  or  decision  had  been  made  on  the  first  day 
after  vacation. 

(5)  Appeals  in  Chambers  shall  be  argued  by  Counsel. 
C.E.  767  and  768. 

Thl»  Bute  only  relBte»  to  order«  made  In  Chamber!,  It  does  not 
rover  or  Include  Masters'  reports,  or  certlBcatee,  m  to  which:  see  Rulei 

soi-eot. 

This  Rule  governs  appeals  trom  the  Master  In  Ordinary   when  Wh.;";,,,^ 
acting  In  Chambers,  under  Rule  438;  and  from  the  Master  In  ChMn-  ,h,  r.i.. 
tars,  and  the  Local  Judges,  and  Local  Masters,  when  acting  under 
Rule!  208,  209:  Loviton  v,  Canada  Farmera.  etc.,  9.  P.  R.  188.  or  Rulet 
m.  610,  615:  Siroud  v.  Bun  Oil  Co.,  7  O.  L.  H.  704;  8  O.  L,  R.  748. 

As  to  appeals  from  a  Local  Judge  when  acting  under  Rule  211:  see 
Rule  506. 

Appeals  trom  a  Judge  In  chambers  to  the  AppeUate  Division  are 
loverned  by  Rule  507. 

Where  a  Judge  or  Judicial  olllcer  decides  a  raiUter  as  a  per.ono 
de,linata.  there  appears  to  be  no  right  ot  appe^  T^''  '!"'"!'!. 
Hoare  v.  ifors»eod.  1903,  2  K.  B.  359;  Re  King.  18  P.  R-  36|..  save  a. 
provided  by  The  Juiiet'  Orien  Enforcement  Act  (R.  s.  u.  c.  i»). 
•.4. 

There  Is  no  power  to  vary  or  discharge  an  order  except  in  the  man- 
Mr  provided  by  the  Act.  or  Rule,,  t.,..  by  way  of  appeal  or  by  motion 
under  Rule  217.  or  623:  see  A1(K.-Gen.  v.  UeuielWn.  58  L,  T.  367.  and 
Re  Aiam  Eyton,  lAmitei.  36  Ch.  D..  at  p.  301:  Bood-Bans  v.  Cathoart, 
n  L.  T.  184,  and  notes  preceding  Rule  621;  or  by  an  action,  see  Aim- 
mrlh  v.  Wlldini;.  1896,  1  Ch.  673. 
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An  appeal  nnnot  i»  had  direct  to  tbe  Appellate  DlvliloD  troiQ  i 
Master,  t«cal  Judge,  or  other  ofllcer  acting  Id  Chambers .  Ball  t. 
Calhcart,  16  Ont.  62S. 

Anr  perton  affected  by  an  order  may  appeal,  and  tberefore  u 
appeal  Ilea  from  an  ex  parte  order  by  a  peraon  affected  tlier«br: 
Wiile  V,  aairit,  »  P.  R.  276:  Orani  Tr«»li  Hi).  Co.  v.  Onl.  i  Out.  Kj.  ci. 
i  P.  R.  42Q;  but  an  application  to  set  aside  an  order,  made  »  pant, 
and  without  knowledge  of  the  facts.  Is  not  an  appeal,  and  not  wittili 
thla  Rule:  Hughei  v.  field.  I  C.  U  T.  702;  and  see  He  Cmtral  Ink. 
24  Ont.  App.  470;  and  Jtalc  217. 

A  consent  order  of  an  officer  In  Chambers  le  within  sec.  24  o(  the 
Jud.  Act.  id  no  appeal  lies  from  it  without  leave:  Re  SallcUor,  IB  C 
L.  T.  224.  261,  and  It  Is  not  clear  that  an  appeal  can  be  had  from  mA 
an  order  even  with  leave:  see  supra,  pp.  Ill,  116. 

The  Master's  discretion  Is  opon  to  review  on  an  appeal  under  th'i 
Kule:  WIrisHe  v.  Conwaii,  9  P.  R.  B29;  Atell  v.  JHori-iion,  14  P.  R 
210;  but  to  be  Interfered  with.  It  must  be  shown  to  be  clearly  wmj 
Aiamtm  V.  Adumsoa,  12  P.  H.  471;  Odell  v.  JfuHiolfand,  H  P.  E.  ISO 
The  tlma  for  appealing  mna  from  the  pronouncing  of  the  order, 
and  not  from  the  day  upon  which  It  was  Issued :  miler  v.  SlillittU 
21  C.  U  J.  98,  following  JJoj/er  v.  Soberfton,  9  P.  R.  78.  The  contrirj 
was  at  one  time  decided  In  JfcJfeil  v.  McOreger,  3  C.  L.  T.  Jf.'i  m 
Heatteu  v.  Kewton.  19  Ch.  D.  226;  Stbb  v.  tlurvhv,  !  Chy.  Ch.  1!2;  Ke 
also  Lowson  v.  Canada  rarneri,  etc.,  9  P.  R,  liC. 

Where  the  time  expires  on  a  Sunday  or  holiday,  Bute  174  sppUm: 
sec  that  Bule  and  Tai/lor  v.  Jonet,  45  L.  J.  C.  P.  110. 

An  appeal  from  a  decision  of  a  Master  refusing  to  rescind  a  lormer 
order  was  held  to  be  tantamount  to  an  appeal  from  the  Orst  order,  ind 
dlsml>:«ed  as  too  laU  under  thla  Rule:  Jamieim  v.  Prince  ilbtrt  Col 
onlKUion  Co.,  11  P.  R.  US. 

The  notice  of  motion  by  way  of  appeal  must  be  served  vrlthin 
four  days,  and  be  made  returnable  within  the  ten  days:  see  Bell  t.  > 
StalToriUklie  Ky.  Co.,  5  Q.  B.  D.  20S. 

Orders  extending  the  time  should  not  be  made  ex  parte:  HofnlW" 
v  Twcea,  9  P.  R.  448.  and  cannot  be  made  by  the  Master  In  Cbamben 
In  the  case  of  an  appeal  from  an  officer  other  than  hlmscH:  Be  Bala 
i  York,  10  C.  L.  T.  186. 

It  has  been  held  that  leave  to  serve  short  notice  of  appeal  staulJ 
not  be  obtained  from  the  Master  In  Chambers;  he  has  no  power  to 
Bbortel  the  time  on  a  motion  not  returnable  before  himself:  Donm» 
V.  Boultbee.  3  C.  L.  T.  501;  and  see  1  C.  L.  T.  614,  645. 

Where  an  order  was  made  on  Friday,  so  that  two  clear  d«!' 
notice  of  appeal  could  not  be  given  tor  the  next  Chamber  day  IM0» 
day),  application  was  made  ex  parte  within  four  days,  tor  leave  to 
bring  on  the  appeal  on  the  following  Thursday,  hut  leave  was  pra 
Instead  for  the  following  Monday,  and  no  order  was  taken  out  o 
tending  the  time.  It  was  held  not  an  application  tor  tn  emmm 
of  time,  and  an  objection  that  the  appeal  could  not  be  beard  as  «  P> 
days  from  the  decision  (the  time  named  under  the  '"■*°°' "  ,, 
had  expired,  was  overruled:    Stondord  Banh  v.  Willis.  10  F.  k.  i' 


APPEALS  raOM  JUDICIAL  OPnCEBS.  '121 

Owlni  to  the  loDf«r  Urn.  allowed  br  »•  preeent  Rate  (tIi.,  10  ttju).  B>u  «•». 
ihe  dlOculty  U  not  now  Ukelr  to  «rlie. 

The  time  Va.  extended  where  there  WM  the  Intention  to  appell, 
but  by  mlMipprehenilon  ot  the  new  practice,  the  time  wna  allowed  to 
nl ever  V.  Bo6er(io».  9  P.  R.  78;  alio  where  It  wa.  luppoied 
that  Chrntma.  vacation  did  not  count  In  compaUni  the  lime:  Slme- 
Zrilht  V  Lei«.  9  P.  R.  200.  But  In  Smuien  v.  Ilunlinoton,  12  P. 
R  f  no  ice  01  appeal  Hven  Dec.  24  for  Jan.  10,  the  drat  day  after 
faci'llon  when  a  Judge  .at  In  Chamher..  wa.  held  not  iood  nolle. 
nTnoUc.  .hould  have  been  given  tor  a  day  "Ithln  the  el.ht  (now 
ten)  day.  and  then  an  e«en.lon  ot  the  time  lor  brlnglni  on  lb. 
pp  .? .hould  have  been  applied  lor.  on  an  ex  por..  •PP"«"«»."  °? 
coSr'e-  aee  al.o  WolHny/ord  v.  Jf«l«<.I  Boc,  6  App.  Ca.^  «"'  "* 
8,™";*  V  JfcFnrlan^.  15  C.  K  J.  137;  te«-l.  v.  TMot  Boat  Co  10  P. 
rT  L».o»  V.  Cono*.  Farmer,,  e.c,  .  PR.  m;  OarUr  v  «.M  . 
Tq  B  D  116 ;  anion,  v.  tondon  FlnoBctol  AuocMim,  4  C.  P.  D,  2«3. 
But  «  to  ord;r.  made  In  v.<»tlon:  «e  now  ««1«  605.  clauae  (4). 

An  application  to  enlarge  the  time  .hould  In  general  be  made  within 
the  ten  day.:  SMrMnp  v.  DuBonv,  S  Q.  B.  D.  «6. 

Neglect  to  set  down  ao  appeal  through  forgettolne»  ot  the  appel- 
,J.,ollcl  or''  clerk,  ha.  been  held  not  .ufflclent  r««on  for  exlend. 
l",'t'he  time  for  appealing  from  an  order  retu.lng  to  dl.ml..  an  aeUo. 
tor  want  of  pro.ecutlon ;  Dunnord  v.  JfcLeod.  8  P.  R-  i*'- 

Where  on  an  application  In  Chamber.,  a  party  omitted  to  take  an 
oblectlon  to  t"jurl.dlcUon  to  make  the  ordtr  applied  for  In  Cham- 
b  rie  w^  held  not  entitled  to  r.I«  the  obiectlon  .'terward  on  mo- 
tloa  to  dl.charge  the  order:  Horlon  v.  BoLon,  1898.  W.  N,  23,  M. 

A  rlaht  to  appeal  may  be  waived  by  acting  upon  the  order  appealed  w.l..r. 
ulXl^n^Zlx  WrecHin,  Co.  v.  Lon.  12  P.  R.  f  !^  ^"™J„': 

lysri'tr'^ti^^id^ru;^':!!--^^ 
r^t'^^hri'^p^^^i^  s^=.9^^|^jS^ 

and  PMIHpt  v.  BellevUle,  <»/ra. 

TorCt?,';.^"    w.om  an  indulgence  or  reUe.  .  .^t^^  on 
Se  ite'ruZe'ntl  t'-ltaed'-oth  "ie°appeal  may  be  proeecuted: 

^:lTSTv.  22  O.  U  R.  399;  do  "<«  .<^"»'f  "  ""fLoll- 
right  to  appeal  from  the  Judgment  or  order;  and  .ee  D«»  '•  ^"""T^^ 
"p  R.  169.  Formerly  an  appeal  could  not  be  l-""'"  '  *™^^,° 
appellant  drat  obeying  the  Judgment  or  order  appealed  from.  Gilbert. 
Chy.  186. 

under  tb,  Engll.h  Judicature  Act  an  appeal  1.  m  all  ca«B  a  re-  rr»h       _^ 
hearing,  and  fre.h  fact,  may  be  gone  Into:  Anon,  per  LuBh.  J.,  60  L.  .p„,.,, 

.I.A.— 3fi 
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T.  Jour.  67;  1  Cli«rl  Ch.  en.  128.  -  Evtrjf  appnl  it  now  •  rt-httntt 
and  therefore  freili  affldftvlti  may  be  lued  on  nil  nppeftU  from  •  Uuttr 
to  a  Judge  In  Cbamben":  per  Qualn,  J.,  Anon.  w.  N,  1873.  230;  i 
Chnrl.  Ch.  Ca.  lit.  "  Tbia  rulinf  haa  been  held  ij  other  Judm  ut 
oonllnned  bT  the  Court"  (Coe'i  Practice  In  the  Judie'i  Cbimbcn. g 
<).  Thia  would  not  leem  to  be  the  caae  In  Ontario.  Frnh  nldein 
majr  be  (Iran  br  leare  only  under  Rule  232:  >ee  Taylor  v.  siitcrt,  n 
of  Ottawa,  11  P.  R.  t*t.  In  re  KratK  Bartour,  etc.,  VTork:  21)  M 
Jour.  26,  It  wai  said  that  each  caae  muat  In  thii  reapect  depend  upoa  Iti 
own  clrcumatancei:  freih  evidence  waa  there  allowed,  alio  la  Roiin- 
ton  V.  BrQiahaw,  32  W.  R.  95. 

In  He  Hunne  v.  Lonffden,  32  W.  R.  «76i  &0  L,  T,  356,  It  wti  held 
that  the  Court  will  not  receive  further  evidence  on  a  motion  to  dU- 
charge  an  order  made  In  Chambera,  where  the  motion  haa  Ikcd  (ullj 
argued  and  dlaposed  of:  aae  alio  notes  to  Rule  232. 

Where  It  Is  Intended  to  apply  for  leave  to  use  fresh  affidavits  or 
documentary  evidence,  notice  abould  b«  given  to  the  opposite  ptrtT 
that  such  relief  will  be  applied  for  on  the  hearing  of  the  appeal 
UatUe  v.  ffoallc,  1  Ch.  D.  HI;  see  Biitty  v.  Dickinson,  4  Cb.  D.  :l; 
and  Diets  v.  BrooJcs,  13  Ch.  D.  664. 

Costa  of  affidavits  In  answer  to  fresh  aflldavlts  were  refused  vlierc 
the  fresh  aflldavlts  were  not  allowed  to  be  read;  IfltcAcll  v.  Coni^, 
W.  N.  1S81,  t3. 

506.  Any  person  affected  by  a  judgment  or  order  of  a 
Local  Judge  in  Court,  may  appeal  therefrom  to  a  Jndge 
in  Court,  and  such  appeal  shall  be  brought  within  the 
time  and  upon  the  like  notice  and  proceedings  as  in  cases 
of  appeals  from  orders  and  decisions  of  Local  Judges  in 
Chambers.    CB.  48. 

This  Anle  applies  only  to  appsala  from  Local  Judges  when  ilttlni 
In  Court.    The  appeal  In  tuch  cases  Is  to  the  Weekly  Court. 

Appeals  from  Local  Judgea  when  acting  In  Chambers  are  provided 
for  by  Rule  606,  and  are  to  a  Judge  In  Chambers. 

By  this  Rule  the  procedure  In  both  cases  Is  assimilated. 


AppeAl  from 
Jndgo In 
Chambers. 


(v)  Appeals  from  a  Judge  in  Chambers. 

607. — (1)  A  person  affected  by  an  order  or  judgment 
pronont  d  by  a  Judge  in  Chambers  which  finally  dis- 
poses of  the  whole  or  part  of  the  action  or  matter  may 
appeal  therefrom  to  a  DivLsional  Court  without  leave. 

(2)Except  in  cases  in  which  a  right  of  appeal  i*  spe 
cially  conferred  no  appeal  shall  lie  from  any  judgment  or 
order  of  a  Judge  in  Chambers  which  does  not  finally  dis- 
pose of  the  whole  or  part  of  the  action  or  matter,  unless 
by  leave  of  a  Judge  other  than  the  Judge  by  whom  the 
judgment  order  was  pronounced. 
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(3)  Such  leave  sliall  not  be   given  unless:— 

(a)  There  are  cpnflictinK  decisions  by  .ludKes  upon 

the  matter  involved  in  the  proposed  appeal, 
and  it  is  in  the  opinion  of  the  JudKe  desirable 
that  an  appeal  should  be  allo'wed ;  or 

(b)  There  appears  to  the  Judge  to  be  good  reason 

to  doubt  the  correctness  of  the  judgment  or 
order  from  which  the  applicant  seeks  leave  to 
appeal,  and  the  appeal  would  involve  matters 
of  such  importance  that  in  the  opinion  of  the 
Judge  leave  to  appeal  should  be  given; 

(4)  The  application  for  leave  shall  be  upon  notice 
served  within  four  days  and  returnable  within  seven 
days  from  the  judgment  or  order. 

(5)  If  leave  be  given,  the  appeal  shall  be  forthwith  set 
down  by  the  applicant  and  shall  be  heard  by  a  Divisional 
Court  without  further  notice. 

(6)  r,o  appeal  under  this  Rule  shall  be  a  stay  of  pro- 
ceedings unless  so  ordered  by  a  Judge.    C.B.  777. 

TW.  B«I.  .PPll«  only  to  .TO..1.  from  a  Judge  In  Ch«nlt««.  "' 
to  .pp«l.  from  th.  MMter  In  Ordlnanr.  the  Ma.ter  »  Ctamtar..  or 
U>«.1  Judge.,  or  Local  Ma.ter..  Appeal,  of  the  latter  kind  ar. 
,o»emed  br  Rule.  502-506;  and  .ee  I^".o-.  v.  Coaodo  Farmer,,  etc.. 
»  P.  R.  186. 

An  order  made  at  the  A«he.  on  a  motion  referred  from  Cliamb<m 
1.  change  the  venue,  wa.  helo  to  be  In  Chamber..  Th.  J"d»J°W 
treat  the  Court  room  a.  hi.  Chamber.  It  he  choo.e.:  Sarnia  Aarlcu,- 
laml  implement,  elc,  Co.  v.  perdue,  11  P.  R.  22«. 

A  .ollcltor  knowing  of  a  preliminary  oWectlon  to  an  appeal  which 
betnte^dito  „,.e,  ought,  a.  a  matter  of  P™'™'""-'  3'«%„„'5 
inform  hi.  opponent,  but  the  oml...on  to  do  .o  I.  not  .nfflclent  ground 
tor  depriving  the  respondent  of  the  cost,  of  the  appeal:  Ex  p.Shead, 
15  Q.Td  838  not  following  Be  SpeUht,  13  Q.  B.  D.  42;  and  Ex  v. 
BleMe,  14  Q.  B.  D.  123. 

J.d«.  »  P.r«..  D.U,i-t..-A  Judge  making  an  order  under 
JlTmon  Railway  Act  (R.  S.  C.  c.  37),  ..219,  for  payment  out  of 
compensaMon  money,  act.  not  for  the  Court  but  as  a  "^""^^J/'f 
nJ.  and  no  appeal  Ilea  to  the  Appellate  °"i,"°"  f™-"  '1"'"„"' 
Toronio  H.  i  B.  By.  Co.  ant  Benirte.  17  P.  R.  199;  and  see  Hoare  v. 
Monhead,  1903,  2  K.  B.  359. 

As  to  appeal,  from  order,  of  a  Judge  acting  as  a  per.ona  (ie«BBO«o 
uader  an  Ontario  Statute;  eee  THe  Jud,e.'  Order,  E»rorce»en.  Art 
(R.  S.  O.  c.  79).  E,  4:  Be  Kins.  18  P.  R.  365. 

b,  aTd^ in  Chamber" are  not  appealaW.  without  leave  unl«.  they 
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Rbm  mt.  fluilly  dIvpoM  of  th*  whole,  or  •omo  part  of  ihe  mUoq,  or  autttr- 
iiivi«  iolerlocutory  ordori  are  Dot  app«al«bl0  eiccpt  with  ktve.  Ai  lo 
wbftt  ordtrt  aro  reganled  aa  final,  and  what  u  Interlocutory:  im  aoto 
to  Jud.  Act,  ■.  26.  and  notti  inpra,  pp.  117.  118. 

An  lnt«rplMder  order.  If  flnally  dUpoolni  of  the  mattttr.  ti  not  a 
•iceptlon.  An  appf-al^  Itoa  by  any  party  alfactod  by  luch  id  ordrr 
Rondot  V.  Monetary  Tima,  IB  P.  R.  23. 

Thn'e  Is  no  appeal  under  thla  Hule  from  tbe  order  of  a  Judgt  In  a 
habeaa  corput  proowdlnK  recommitting  tbe  applicant  to  prtMn  1d  a 
criminal  proccedlnR:  K<g  v.  (Jravtt,  '£1  U.  U  R.  32». 

No  ojLpreaa  provlilon  la  made  limiting  the  tluu  tor  brinxlni  so 
appeal  under  lub-iec.  (I),  nor  li  any  expreu  provliiloii  iiiittc  for  tb* 
length  of  notice,  or  tbe  time  for  netting  down  such  an  appvul.  Notl^f 
of  auch  npptftli  muat  be  lerred  at  least  two  days  hefore  the  return 
day:  Kule  21S;  and  the  appeal  must  ue  set  down  ui  leut  tba  day 
before  tbe  day  of  argnment:  Hule  234  (6). 

The  appeal  Is  to  the  Appellate  Division. 

Where  tbe  appellant  neglects  to  set  down  his  motion  he  is  nev*rtb# 
loss  liable  to  pay  the  respondent's  costs  of  the  motion:  see  Regm 
V,  ^rmffroHp,  13  P.  R.  306;  and  see  Huiv  660  aa  to  procedure  for  obUln- 
Ing  costs  of  an  abandoned  motion. 

The  notice  should  be  made  rf>turnab1e  for  a  day  nnmed  "or  lo 
soon  tbereftfter  aa  the  Court  sits,  and  the  motion  can  be  beard." 


Appeals  frvm  Jwdce  tm  Cbaaibers  with  LeoTe. — An  order,  or 

judgment,  made  by  a  Judge  In  Chambers  wblcb  Is  of  a  merely  Inter- 
locutory nature  Is  not  appealable  without  leave.  Aa  to  what  orden  are 
regarded  as  Interlocutory ;  see  Jud.  Act,  b.  25  and  notes,  lupni,  pp.  UT, 
118. 

Leave  can  only  be  granted  by  some  other  Judse  than  tbe  one 
making  tbe  order:  see  sub-sec.  (2)  $upra;  and  only  by  him  where  |a) 
there  are  conflicting  decisions:  as  to  which,  see  Jud.  Act,  t.  32,  or 
(b)  where  he  doubts  tbe  correctneaa  of  th'-  iteclslon.  and  matten  of 
importance  are  Involved:  sub-sec.  (3):  as  to  nhlch  see  Aobinion  v. 
MUU,  19  O.  L.  R.  162:  ZMcJt  v.  Standard.  4  O.  W.  N.  Ill;  Bain  v.  I'ni- 
verait}/  I^atatft,  6  O.  W.  y  70.  The  conflicting  decisions  spoken  of  in 
clause  (a)  are  conflicting  decisions  of  Provincial  not  of  English  Courts: 
Rj/ckman  v.  Randolph,  20  O.  L.  R.  1.  and  see  Rohimon  v.  MHU.  19 
O.  L.  R.  162;  and  for  the  purposes  of  this  clause,  declalona  of  Judges 
of  the  Appellate  Division  are  considered  decisions  of  the  High  Court 
Division:  Re  Rowland  d  McVaUum.  22  O.  L.  R.  418. 

The  motion  for  leave  mnst  be  launched  within  four  days  after  tbe 
making  of  the  Judgment  or  order  complained  of,  sub-sec.  (4)  Mpra- 
but  judgments  if  flnal,  of  course,  come  within  sub-aec.  1.  supra,  and  »rf 
appealable  without  leave. 

The  motion  should  bw  made  returnable  within  seven  days,  on  a 
day  apiKiinted  for  holding  Judges'  Chambers:  Rule  2M.  "or  bo  soon 
thereafter  as  tbe  motion  can  be  heard,"  and  it  has  been  held  in  Eng 
land  not  to  be  sufficient  to  give  notice  of  motion  within  that  time;  see 
Fox  V.  WaUis,  2  C.  P.  D.  -15;  st-u  ulao  Jatkson  f.  Gurdr,"'-  1S  fir.  42-5; 
Uarrig  v.  Mepera,  16  Gr.  117;  Mcllroy  v.  Haxokc,  3  Chy.  Ch.  66;  TQy\OT'i. 
Jones,  45  L.  J.  C.  P.  110:  Hewaon  v.  Macdonald.  2  C.  L.  T.  348;  ifcLar^n 
T.  Jiforirt,  10  P.  R.  451  ;  Bteadman  v.  Hakim,  22  Q.  B.  D.  16. 
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■•««1««  ttmmm  tka  A»»«*l.  -  An  uppral  tcithout  k>av0  U  brought  by  KalM  ui. 
notice  of  motion  ii«tllnK  out  thv  xroundu:  km  mpru.  p.  1009,  r*t«rn«bl*-  **'' 
tivtoTP  a  Dtvlilooal  Court  twu  ilear  dayii  uftcr  ifrvlcv.  The  motion 
mimt  tM>  Mt  down  Yllhin  wvfn  days  from  Ihr  dmtc  of  the  order  appoftled 
j  tram.  Wb«re  an  ai>pMl  In  brought  bp  Ifivf.  notlre  of  motion  U  uniwoM- 
i  «ry:  He*  «lb^MT.  f>,  mpni,  p,  112-1.  but  the  appeul  In  tn  ho  forthwith  net 
ilnwn:   /ft. 

A"  to  thf  timt-   nf  (hi>  MtttlnirN  nf  th«   DtvlRtonal   Court:    we  iNprn 

V  \<m. 

An  application  for  an  pxtenaioB  of  the  time  limited  for  applying 
inr  leave  to  appeal  under  tbl»  Rule  muit  be  made  to  a  Judge  of  th» 
Idrb  Court  DiTlelon  In  Cbamberi:  RuU$  176.  'id!  M).  not  to  the 
UahttT  In  Chambera.  ur  other  ofHeer  hnving  tbe  like  JurUdlrtlon :  ve«' 
/.'«/.    ::(>S   (13)   fi.-a.  2,  suitru. 

And  »n  appllcatlnn  to  extend  th(>  time  fur  Melting  down  the  appenl 
where  Ifwve  baa  been  granted,  ithould  in  like  manner  be  made  to  u 
.fudge  tn  chambem.  and  In  ordinary  rourite  to  the  Judge  who  granted 
thp  leave. 

The  Court  on  appeal  will.  In  gentiral.  not  InterferR  on  a  queatlon 
which  iH,  by  the  practice,  purely  within  the  dlavroUon  uf  tba  Judgu: 
VcDonncU  v.  McKay.  2  Chy.  Ch.  243;  HeiH  v.  TravelUn'  In*.  Co.,  ft 
Dni.  App.  54;  and  appeala  from  a  Judge  In  Chambera  made  on  appeal 
from  tbe  Maater  In  ibambero  un  matters  of  pleading  are  not  to  b*- 
•■nfouraged;  aee  Dodge  v.  Nntith,  1  O.  L.  R.  46;  Batcntan  v.  Tht  Muit. 
10.  1..  R.  416. 

Where  an  order  made  In  Court  waa  laaued  aa  If  made  in  Cbamberit 
I'ave  10  appeal  therefrom  lo  the  Appellate  DlYlalon  waa  given;  and  thi> 
notice  of  appeal  given  on  the  aaaumptlon  that  the  order  waa  a  Coiiit 
■rripr.  was  allowed  to  ntand:    'om  v.  Fairprlerr.  6  O.  W.  N.  640. 


(vi)    .tpfU'iifs   frinn    Ta.ififinn. 

508.  All  nppi'ul  from  tlio  report  »»r  reitilitfuk'  of  au 
ifficor  to  whom  llic  taxation  of  a  solicitor's  bill  undor 
Thf  Solicitors  Act  haw  Iw'pn  roforrod  shall  lie  and  may  bo 
I'umglit  in  tbe  same  raannor  as  in  tbe  oaso  of  tbe  roport 
(.F  a  Mastor.     C.R.  773. 

This  Jfule  and  Rule  3  settle  the  differences  of  opinion  expressed  in 
prevloua  decisions;  see  Ite  Roblmon,  17  P.  R.  137;  Re  Moicat,  17  P.  11. 
!«0;  Re  Omthert.  18  P.  R.  93;  Exchange  Banlc  v.  SeweV,  9  P.  R.  52S; 
and  make  it  clear  that  Hulet  681  and  682  only  apply  in  ease  of  party 
■wiA  party  taxations:  ace  Jtr  soJidtorn.  6  O.  W.  N.  625. 

Thp  procedure  on  auch  appeals  is  to  be  the  same  a«  on  an  api>ea1 
from  a  Master's  report:  ah  to  which:  see  Rules  &02,  503.  Tbe  certitl- 
ate  should  be  filed,  and  notice  of  fHing  given,  and  seven  clear  days 
notice  of  motion  must  be  given.     The  appeal  Is  to  a  Judge  in  Court. 

All  appeal  may  be  made  from  the  taxing  offlcer  on  a  taxation 
iHween  solicitor  and  client  without  earrylng  in  o  sections  under  ^w?p 
'^^l:  Rp  SoJicitors.  6  0.  W.  N.  62r>. 

509.  In  other  ^iisos  n  ])aHv  (lissatislic*!  witli  ihv 
'Wision  of  a  liixiny;  officer  iijum  any  question  (tf  ]'rin- 
'■iplf  or  as^to  any  item  ri'spoctin.a:  which  oltjcctions  bnvr 
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of 


by  Judgr 
OB  p»rt}' 
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Bnit  6o».  Ikjcu  duly  lilfU,  may  uiipeul  fi-oiii  tli«  eeitilic^lo  ul'  «  i,x 
ini;  offiptT  to  11  .Indye  in  riiamliers ;  the  pnicticc  ii]Kin 
tlio  appoal  shall  be  llie-*ana'  as  upon  an  appciil  frnm  tl„. 
Master  in  Cliaralwrs.    C.K.  774.  775  ami  77(i.    Ameuilvi, 

See  notes  to  Rule  508. 

The  Miuter  in  Chambei^,  and  officers  having  like  l)o»ct»,  have  m, 
jurisdiction  to  review  taxations:   Kale  208  (21. 

This  Bute  BPPUcfi  both  to  apptalB  from  the  TaxInK  OfflciTs  il 
Toronto,  mat  from  the  Ixk»1  Taxing  OOcera:  Rule  756. 

No  appeal  Ilea  from  the  taxation,  under  The  Mortgagta  Set  (R.  So. 
0.  112),  9.  30  (4),  of  a  mortgagee's  coats  of  procpedliiRs  under  a  i»»»r 
of  sale:  Re  rattlurcn  i  Wallcer,  IB  P.  R.  216. 

No  appeal  Ilea  from  a  taxation  of  cattB  pursuant  to  an  order  o: 
Ckjurt  made  under  the  Cr.  Code,  s.  «8» :  He  CoMlonMmvia  v.  Jomi. !( 
O.  I..  R.  160. 

The  procedure  on  the  appeal  Is  to  be  the  same  as  on  an  a|)i)pal  I™: 
the  Maater  in  Chambers  aa  provided  by  ffKif  «m. 

The  oUeotloas  referred  to  are  those  provided  for  by  Sale  6S1. 
Notwithstanding  the  terms  of  this  Rule,  it  is  competent  tor  tbt 
Court  or  a  Judge  In  a  proper  case  to  set  aside  a  Ttoing  Master's  cert* 
cate  in  order  to  enable  a  party  to  adduce  fnrther  evidence,  or  HI 
written  objections:  BoMnaon  v.  Bnflloni.  U  O.  L.  R.  386;  R«  f*rlfr 
IS8S,  2  Ch.  638;  7»  I.  T.  2«6. 

This  «ul«  U  in  amrmance  of  what  was  held  to  be  the  praciict  in 
mark  V.  Fisher.  11  P.  R.  2SB;  7relnn*  v.  «»c»er.  n..  403. 

The  time  runs  from  the  date  of  the  certificate  of  Uxatlon,  and  noi 
from  the  date  of  each  ruling  in  the  course  of  the  taxation;  R' 
O'CoaoAoe,  11  P.  R.  «12. 

The  Ume  may  be  extended  under  Rule  17«;  OIoM!  v.  Virgo.  17  P.  R 
260;  by  the  Maater  in  Chambers,  or  oftcer  having  like  jurisdiction,  or 
by  a  Judge;  Quay  v.  Quait,  11  P.  R.  258. 

DtaereUoB  of  Taxiag  0«..r.— Where  questions  of  taxation  ar- 
iu  the  Taxing  OfBcer's  dlscreUon,  his  discretion  wlU  not  be  loterlmi 
with,  unless  It  be  manifest  that  be  haa  tailed  to  exercise  It  in  a  rea- 
sonable manner;  TUc  Heera.  !,  P.  D.  118;  Horprroiiet  v.  Swit.  < 
aT  D.  21°  Smi<»  V.  W«U,  34  W.  R.  30;  53  L.  T.  386;  m  ^ 
Bosioell  V.  Coa*#,  36  Ch.  D.  444;  Re  Uimri  and  Km'  '"jj; 
12  P  R.  285;  Ctall  v.  CoIHn.,  12  P.  R.  413.  Amongst  Items  lormen. 
placed  by  the  tarilt  in  his  discretion,  were  instructions  "»■  ™«»^ 
letter.,  attendances :  .WcOonnon  v.  Clarke.  9  P.  R.  5»6 ;  ««  iJ"^»" 
B«n  T.  latuon.  3  C.  P.  n.  264;  see  now.  Tariff  A,  items.  6,  9.  h.  • 
16.  17.  20.  21.  23. 

The  Taxing  Officer's  decision  as  to  the  number  of  «>°°«"Vj'^'* 
be  interfered  with  where  it  is  merely  the  omoer's  4'«;^"''™  ^i  »' 
question,  and  not  the  correctness  of  bis  judgment  n  '°"°™^  y. 
supposed  rule  of  decision;  Wkeeler  v.  fro<W.  »*  T.  i..  u^  ^ 
doclBion  as  to  the  amount  of  counsel'a  fees,  will  not  oi  ^  .^. 
«ilb,  unless  a  gross  mlstaltc  Is  made:  Broirn  v.  Sdii'".  '»      ■ 
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Talbot  1  Pooh;  15  P.  R.  274;  see  also  Fox  v.  Toronio  i  Niptartnu  By.,  B»l.  »M. 
7  p  R.'lB7-  BelU  v.  Cleaver.  L.  R.  7  Chy.  513;  Be  Belliune  <«  Co., 
1  c'  L.  T   251-  Petrie  v.  (fuelpll,  elc,  10  P.  B.  600;  He  RoMwon,  16 
P  R   423';  Rondot  V.  Monetam  Timet.  18  P.  R.  141;  Be  Solicilor.,  4 
4  0  W  R   302.    The  Court  wiU  elowly  and  reluctantly  enter  Into  all 
nue'atloM  of  quantum  merely:   SmilH  v.  fltiller.  L.  R.  19  Eq.  478; 
Morgan  and  Wurtaburg  on  Costs,  480;  where  they  are  taxable  under  a 
urlff"  Be  Solicilor,  12  O.  W.  R.  1074;  Murthy  v    Corri,,   ,  O.  W.  R 
«3-  and  generally  on  appeals  from  a  Taxing  Offlcer  the  Court  will 
not'lntertere  with  his  discretion  as  to  guantum  and  gtioUe,  of  tees,  and 
"his  rule  covers  any  question  ot  distribution,  or  allotment  ot  charges, 
among  different  cases,  or  branches  ot  a  case;  Conmee  v_^  •'^-  ;l"^-"^' 
Controctina  Co..  13  P.  R.  433;  JfcDOBOld  v.  Oran*  Trunk  By..  2  0.  W 
V  748    see  alsi  per  Burton,  J.A..  in  Be  BoWn.on.  17  P.  R-  l":  "■"> 
OH«r  v.  B06i».,  a  W.  R.  137;  Be  SoHcifor.,  3  O.  W.  N.  194;  hut  an 
appMl  rejecting  only   15.32   was   entertained   where  a  question   ot 
nrindple  was  Involved:  Monfc  v.  Beniomin,  13  P.  B.  356;  and  where 
?Se?msT  question  are  not  governed  by  a  Tarllt,  and  the  Taxing 
:     Z.^  has  to  determine  the  value  ot  the  -"'"s   the  Court  wil^  have 
less  hesitation  In  reviewing  his  decision:  Be  SoI.eilors,  27  0.  L.  R.  14.. 

0.rU««t..-A  memorandum  at  the  toot  ot  the  bill  shewing  the  0.nU....  .. 

result    upon  which  execution  has  Issued,  was  held  to  be  a  sufflclent  om„,. 

r?mca"e  when  Hied  in  tu  proper  omce:  McCamrn  v.  f  <;'■"«'»•  ^ 
PR  179;  but  an  Intorm.l  certificate  written  at  the  end  of  the  bill, 
fhewlng  that  it  was  fixed  at  so  much.  Initialed  by  the  Taxing  Offlcer. 
and  marked  filed  In  his  ofllce.  Is  Insufflclout:  anil  v.  Coll.n.,  12  P.  R. 
«3  It  must  be  filed  In  the  proper  ofllce  tor  filing  a  report:  see 
Lutry  V  B»mo»Hn,  10  P.  R.  444;  and  Oall  v.  Collin.,  .up™. 

P„„,ti..   »   Ap,M.J..-An   appeal   from   a   taxation   ot   costs   In  Pr.c.l»-_ 
AppTls  to  be  made  to  a  Judge  of  the  High  Court  mvision:  Pelr.e  v.  j    , 
aVelfh.  etc..  10  P.  R.  600;  Holme,  v.  Breaiy.  18  P.  R.  .9. 

Two  clear  days'  notice  ot  appeal  Is  sufllclent:  UcCaUum  v.  Jfc 
Callum.  supro. 

An  appeal  will  not  be  allowed  as  to  any  Items  not  included  In  the 
„hl«tloTbrought  in  under  B.le  681:  Plot,  v.  <»™»^^J"'»»  «/,„''''^„V, 
PR   273;  and  where  no  objections  have  been  brought  In  under  Bale 

L;  the  Appeal  wii.  ^^ -'^'^-^.r ^ ^  HrrfH^Ver^f  Ch. 
D°'S«TVe^a"o?57  L^T  64S;"  ;or..r;v.  bonders.  38  W.  R.  117; 
°xo!  ;'wher?r'who!;-;inc,p.e  or  -thod  of  taxation  is  .he  sub^ 
iect  ot  the  appeal:    see  ClarX  v.   Virjo.   1.    P.  R.   260,  and  notes 

Rule  681. 

,,    D    u    ■>-.<    It  was  held  to  be  a  convenient 
pralLrrwha-h'r  .0    Tonfe  time  foirowed",  .\n  an  appe..,   trom  a 

usually  allowed,  unless  substantially  entire  '"J^^- »^' "'f^^^^^Je'J 
or  the  other:  Pla»  v.  Orond  TTu-Ic  m.Co  ^l^-?-"\'^^l2^\l 
taxing  offlcer  reported  that  the  "'-onOent  ^^^^^^'^^^  ,t  ."""ased 
lowed  .0  him  than  had  "een  taxed  f^  ^^  ;«;Jl7,tla.ed:  toomi. 
mount,  as  he  had  not  .ipi>ealed.  but  the  appeal  was  u. 
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V.  Pear$ail.  12  C.  L.  T.  19;  but  this  mode  of  procedure  bu  be«i  heid 
by  ft  Dlviiional  Court  to  be  not  warranted  by  the  Rulra,  and  no  doubt 
It  will  no  longer  be  followed:  Camp&ell  v.  Baker,  9  O.  L.  K.  291.  The 
Judge  In  Chambers  before  whom  an  apiieftl  Is  brought  may  take  the 
opinion  of  an  officer  for  bis  own  Information,  but  must  htmself  deter- 
mine the  questions  arising  on  the  appeal:  lb. 

A&  appeal  lies  to  Appellate  Division  from  an  order  of  a  Judge  In 
Chambers  on  appeal  from  a  Taxing  Officer :  Talbot  v.  Poorf.  15  P  r 
274;  and  see  Rule  607. 
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CHAPTER  XVni. 


FOBMS  OF  JUDGMENTS  AHD  OBDEBS,  ETC. 


510.  Judgments  and  orders  shall  be  divided  into  con-  J;*';*^'"^ 
venient  paragraphs,  numbered  consecutively.    O.K.  620.  inw  p«r.. 
For  Ponns:  see  H.  t  L.  Fomn,  No.  836  et  aeg. 

Jadcmenta  acalait  I^MSton  and  Admliiirtrmtor^.  —  In  an  Jud|im«ni. 
action  against  a  peraonal  repreaentatlve  tor  a  deit  ol  the  deceased,  «',;j',,  „. 
It  tie  defendant  has  not  administered  the  estate,  and  has  no  defence,    r«.eiit.tl«i. 
he  should  not  allow  judgment  to  go  against  him  If  the  e»ta.te  Is  not 
solvent,  but  should  ask  by  countei^lalm  for  Judgment  for  adminis- 
tration, and  tor  payment  of  the  debt  in  due  course  of  administration. 
Judgment  In  that  form  Is  the  proper  judgment  In  aU  actions  In  the 
Supreme  Court,  and  In  the  County  Court,  where  It  has  jurisdiction 
to  order  administration  under  The  County  Courti  Act  (K.  S.  O.  c.  59), 
s  22  against  executors,  etc.,  whon  there  Is  a  recovery  of  money,  and 
,'ssets  are  not  admitted :  see  McKibton  v.  Feegan,  21  Ont.  App.  95. 

If  he  has  duly  administered  he  should  plead  plene  odminitlrui-if,  or 
time  odminislrofit  prarter,  viz.:  "That  he  has  fully  administered 
all  the  estate  and  effects  of  A.  B.,  the  deceased,  which  have  come  to 
the  hands  of  the  defendant  as  executor  ior  administrator)  to  be  ad- 
minlFtered  [exoept,  etc.l,  and  the  defendant  had  not  at  tne  com- 
mencement of  this  action,  nor  has  he  alnce.  any  estate  or  eltecta  of 
A  B  In  the  hands  of  the  defendant  as  executor  (or  administrator), 
lexcept  as  aforesaid)."  And  temSle,  a  personal  representative  may 
plead  plene  odminislraiK,  where  ho  has  paid  his  own  debt  out  of  the 
assets,  without  noUce  of  any  other  claims.  It  that  has  exhausted  the 
assets:  see  Be  Flutter.  188S,  2  Ch.  662;  79  U  T,  2M;  but  see  T»e 
Trnitee  Act  (E.  8.  O.  c.  121),  s.  63. 

If  the  executor  thus  pleads  plene  odmiBistroiXI,  he  cannot.  If  he 
establlehea  his  defence,  be  made  personally  liable;  but  If  he  does 
not  so  plead,  be  la  taken  to  admit  assets,  and  may  become  personally 
liable  for  the  claim  and  the  costs,  if  they  cannot  be  levied  on  property 
of  deceased. 

■  t  the  defendant  does  not  so  plead,  or  If  he  pleads  and  falls  to 
eetabllsh  his  defence,  or  disputes  the  right  to  recover,  or  pleads  any 
defence  which  Is  false  to  his  knowledge,  such  as  a  den  al  that  he  Is 
executor,  etc..  and  the  plaintiff  succeeds,  the  plalnUlt  Is  entitled  to 
judgment  for  costs  ie  Son!,  et  terri,  tettatorU,  »i'J''-'>''^°;  ?f 
proprii.:  Huvck  V.  Proclor,  10  P.  R.  25;  Lince  v.  Folrclofft,  14  P.  H. 
233;  una  V.  BroKn,  15  P.  R.  375;  but  aenMe.  not  for  the  debt,  de 
.i-opriu:  see  Wms.  Exors.,  9th  ed.,  1869-60. 

If  the  defendant  proves  his  plea  of  plene  «<'"'""'™'^' J«  "'"  Ltrft""' 
u.nally  be  given  the  general  eort.  of  the  aoUon,  as  having  eucceeded 
nn  a  plea  In  bar.  although  other  Issues  may  be  lound  against  him: 
sec  McIH66o«  V.  Feegan.  21  Ont.  App.  at  p.  94.    To  Prove  his  plea  he 
must  probewy  shew  due  notice  to  creditors  and  distribution  of  the 


Judgment 
tf  pUintiS 
■uceeeds 
on  pleft  of 
ptenn  ftd- 
minlstr«Tit, 
or  where 
it  is  not 
pleftded. 


1130 


RTTLEB  OP  OOUBT. 


Judgment 
If  plaintiff 
ftdralta  pl«a 
of  picne  ftd- 

mlnlttrivlt. 


Judgnients 

Kgtipat 

trnateM. 


Sunii  t« 
be  itfttMl 

in  dolUn 
and  cent!. 


Cotli.  and 
mont-jr  of 
infant*. 


Libertj  to 

BDplr.  Bead 
not  ba 


cj.tate  thus  far  come  to  his  hands  pursuant  to  The  Trustcv  Art  ip 
S.  O.  c.  121).  B.  56,  or  In  administration  proceedlDRs  In  Court. 

If  the  plaintiff  takes  issue  on  a  plea  of  pUnc  aUministravii  an,] 
proves  some  assets  unadminlstored.  he  may  obtain  Jiidgment  to  -h*. 
extent  of  the  assets  proved,  and  of  future  assets  quantio  Ofcid-Tini 
for  the  residue.  If  any,  ol  bin  debt:  2  V.'ms.  Exors..  9th  ed..  im  wd 
in  such  a  case  the  defendant  may  be  ordered  personally  lo  pay  m 
costs:  2  Wms.  Exors..  9th  ed..  18.=19.  Where  a  judgmtnt  has  br^n 
recovered  In  this  form  against  a  personal  representative.  It  would  s-m 
that  It  would  be  open  to  the  plalntllt,  where  the  facts  justified  that 
course,  to  apply  under  Rule  523.  alleging  a  (}eva$tavit  by  defendant 
and  praying  judgment  against  him  personally  to  the  t^xtent  thereof 
80  far  as  necessary  to  satisfy  the  judgment. 

The  plaintiff  upon  the  plea  of  plene  adniniitravit  being  pleaded 
may  apply  for  judgment  (for  his  debt  and  costs)  of  future  aasMa 
guando,  ate:  2  Wms.  Exoni.,  9th  ed..  1862;  Chltty's  Pormd.  I2th  ed 
540.  He  may  do  this  at  once,  or  after  having  obtained  discovery  m 
Chltty's  Forms.  12th  ed..  290.  291. 

Such  a  judgment  may.  after  assets  have  come  to  the  hands  of 
the  executor,  and  di-mand  has  been  made  upon  him  for  payment,  be 
enforced  by  applying  under  RuJe  566  for  leave  to  issuo  execution,  or 
by  action  upon  the  Judgment:  2  Wms.  Exors.,  9th  ed.,  1863. 

Before  The  Judicature  Act  if  a  plaintiff  took  iague  on  a  plea  of 
plme  adminiatravit  and  failed,  he  was  not  entitled  to  Judgment  of 
assets  guttndo.  etc. ;  but  this  Is  no  longer  the  case,  and  such  judgment 
may  be  awarded.  If  desired,  even  though  the  plea  be  est&Wished:  Me- 
Kibbon  V.  Fecffan,  supra. 

Jvdcmvmt  AcalaM  m.  TrastM  for  Trvat  lIoaers.~A  Judgment 

In  the  common  law  reform  that  the  plaintiff  "do  recover"  against  a 
trustee,  trust  moneys,  was  held  not  to  be  equivalent  to  the  fonn  of 
decree  formerly  used  In  equity  directing  a  defendant  to  pay:  we 
Re  Oddy  Major  v.  ffarnf«»,  190«.  1  Ch.  93;  94  L.  T.  146;  and  such  a 
Judgmmt  was  held  not  to  be  enforceable  by  attachment  of  the  person 
as  a  Judgment  In  the  equity  form  wo  'd  have  been:  /6,  This  distinc- 
tion lis  possibly  of  no  Importance  1^  Ontario  having  regard  to  n-- 
Fraudulent  Debtors  Arrest  Act  (R.  S.  O.  c.  83),  s.  13. 

Form  of  JudBntemts  «ad  Ordeni.~In  all  judgments  and  order?, 
sams  shonid  be  stated  in  dollars  and  cents. 

The  Court  has  no  jurisdiction  to  award  payment  in  anytulng  but 
Canadian  currency :  Manners  v.  Pearson,  1898.  1  Ch.  581;  78  U  T.  432; 
and  in  taking  account  of  money  payable  under  a  contract  In  a  foreipi 
currency,  conversion  Into  Canadian  currency  is  to  be  made  at  the  rate 
of  exchange  current  at  the  time  when  the  amount  is  asrertained:  /6. 

Judgments  directing  payment  of  costs  are  to  direct  them  to  be  paid 
to  the  suitor  and  not  his  solicitor :  Rule  314;  and  Judgments  and  crden 
directing  payment  into  Court  of  any  •  loney  for  the  benefit  of  an 
Infant,  are  also  to  sute  the  date  of  the  birth  of  such  infant:  Rule  513. 

511.  It  shall  not  be  necessary  in  any  judsriTient  or  orJer 
to  reserve  liberty  to  apply,  but  any  party  may  apply  to 
the  Court  from  time  to  time  as  he  mav  be  advised.  CM 
622. 
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It  Is  said  that  all  ordera  of  the  Court  carry  with  them  in  gremlo  Bnl*  m. 

liberty  to  apply  to  the  Court,  per  Pry,  J.,  Fritz  v.  Holtaon,  14  Ch.  D. 

642;  42  L.  T.  225;  lee  also  Re  Roper,  Taylor  v.  Word,  39  W.  R.  101. 

and  How  v.  Wt>i(er(on,  91  L.  T.  763,  765.    But  this  liberty  was  held 

Id  Enxland  not  to  be  implied  In  orders  of  a  final  nature:  Penrice  v. 

WIIIioMl,  23  Ch.  D.  353;  48  L.  T.  868;  nor,  in  tavour  ot  defendant. 

In  an  order  dismissing  an  action,  except  lor  the  purpose  ot  entorclni 

the  terms  of  the  order:  Huntley  v.  Link,  26  Sol.  Jour.  59. 

Where  costs  of  an  Interlocutory  motion  were  reserved  '"  until  the  ^'**^U^ 

hearing  or  other  final  disposition  of  the  cause,"  and  an  order  was  suh-  "i»i  m.y  b^ 

lequently  made  allowing  a  demurrer  to  the  plaintiffs  bill  (or  want  ot  •obi.ju.niijr 
■'      equity,  but  the  costs  of  the  Interlocutory  motion  were  not  then  asked     "' 
',      fnr   It  was  held  that  a  subsequent  application  might  be  made  to  the 


for.  It  was  held  that  a  subsequent  application  might  1 
Court  to  amend  the  order  by  directing  the  allowance  of  the  costs 
reecrved:  St.  MtcharVl  Collcse  v.  MerHek,  26  Gr.  216;  18  C.  L.  J.  130; 
Tiney  y.  CftopKn.  3  De  O.  *  J.  281;  Fritz  v.  HoSson,  14  Ch.  D.  542; 
Blakey  v.  Hall,  66  L.  T.  400;  and  see  Oosnell  v.  Bisliop,  38  Ch.  D.  385; 
ffoio  V.  Winterton,  91  L.  T.  763.  765. 

Liberty  to  apply  Is  said  only  to  extend  to  applications  for  further 
relief  conseo.uent  on  the  order  or  Judgment  pronounced,  and  not  to  an 
application  for  additional  relief  which  Is  not  consequential  on  that 
already  given :  see  PoiMon  v.  Robcrtsoti,  86  L.  T.  302. 

512.  Every  judgment  or  order  shall  show  on  its  face  j"^«^°.'„„ 
the  day  of  the  week  and  month  on  which  it  was  given  ot  .nd  ord.n. 
made  and  every  judgment  shall  also  show  the  date  upon 
which  it  is  actually  signed,  and  (except  judgments  signed 
by  default  and  prtceipe  orders)  shall  show  the  name  or 
names  of  the  Judge  or  officer  who  gave  or  made  the  same, 
and  shall  take  effect  from  its  date.    C.E.  623  and  629. 

C.  R.  629  provided  that  a  Judgment  or  order  should  take  effect  from 
the  date  It  was  pronounced. 

Although  that  provision  Is  omitted  In  the  present  Bide,  It  Is 
probably  not  Intended  to  work  any  change  In  the  practice,  as  no 
other  day  Is  named  on  which  It  Is  to  take  effect. 

Although  a  judgment  or  order  takes  effect  from  Its  date,  yet  U 
cannot  be  actively  enforced  until  It  has  been  entered;  see  Bute  Slo; 
but  execution  may  be  Issued  thereon  upon  Its  being  left  with  the  proper 
offlcer  before  it  has  been  actually  entered:  Eosiiter  v.  Toronfo  By.. 
15  O.  L.  R.  297. 

Judgments  and  orders  should  be  dated  on  the  day  on  which  they  are 
anally  made,  and  should  not  be  ante-dated,  nor  contain  recitals  ot  affi- 
davits sworn  after  the  date  of  the  order:  Athley  v.  Taylor.  10  Ch.  D. 
768-  nor  upon  an  application  by  a  defendant  against  the  plaintiff, 
should  the  order  be  drawn  up  slntlng  that  a  co-drfendant  appeared 
wbo  in  fact  did  appear,  but  who  had  not  been  served  with  the  notice; 
Evelyn  v,  Eiielyn.  28  W.  R.  531. 

Where  an  order  is  expressed  to  last  until  a  particular  day  "  or  until 
farther  order."  the  WOT*  "  tnrtber  nrrter "  mean  an  order  made  on 
nn  earlier  day  than  the  day  specified:  Ballon  v.  homlon  School  Board, 
7  rh.  D.  766. 
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Aa  to  the  manner  In  which  the  name  ot  the  Judge  or  oBlier  li  u 
be  elated  In  the  margin  of  JudgmenU  or  ordera:  lee  Form  .No  lo- 
ll. *  L.  rorma,  Noe.  946,  047.  '' 

It  baa  been  held  by  a  Dlrlalc-  al  Court  In  an  unreported  caie.  chti 
where  a  Judgment  la  handed  to  the  Reglatrar  and  not  dell- cred  ,ln 
open  Court,  It  la  not  to  be  deemed  to  be  pronounced  or  dellvereil 
until  the  partlea  are  notifled  of  It;  and  aee  FoKkfa  v  Xicai/zir  Ji 
Ont.  261;  IVollace  v.  BoHi,  7  O.  L.  R.  542;  but  the  well  settled  prao. 
tlce  of  the  Court  la.  In  auch  caaea.  to  date  the  Judgment  or  order  ai  o! 
the  date  on  which  the  declalon  waa  handed  to  the  Reglatrar,  notice 
ot  Ita  delivery  being  uaually  placed  on  the  notice  board  ot  the  Court 
on  the  aame  day;  and  aee  ^tly.-Ocn.  v.  ilunlop.  36  C.  L.  J.  607. 

See  Rule  568,  and  WInklev  v.  Winktev,  44  I,.  T.  672. 

The  aigning  of  the  Judgment  referred  to  In  this  «ii/c  1b  the  marking 
ot  It  ai  entered,  with  the  date  ot  entry,  nnd  the  name  of  the  oltcer  la 
whoae  office  It  la  entered,  and  not  merely  the  algning  ot  It  by  tlie 
officer  who  settles  It.  where  he  la  not  the  officer  with  whom  11  li 
entered. 

A  plalntlir  who  haa  obtained  an  order  giving  him  leave  to  sltn 
Judgment,  but  who  has  not  actually  algned  Judgment,  Is  not  a  Judgment 
creditor:  Re  Oum«»,  1«96,  2  Ch.  864;  but  where  a  judgment  has 
been  actually  pronounced  It  bccomea  an  effective  judgment  from  that 
time,  80  that  It  may  be  attached,  though  the  Judgment  is  not  formally 
entered:  HoUty  t.  Hoigton,  24  Q.  B,  D.  103;  Daviiton  v.  Taylor.  14 
P.  R.  78;  and  aee  JToody  v.  C7ana(I<<i»  Bank  of  Commerce,  It.,  25S. 
The  formal  signature  ia  only  the  reconl  that  It  has  been  pronounced 
Kelly  T.  Waie,  14  P.  R.  66. 

Where  a  Judgment  pronounced  In  i^iO  gave  a  plaintiff  an  order  for 
an  account  it  he  desired  it,  the  Judgment  not  having  been  Issued,  twelve 
years  afterwards,  leave  to  Issue  it  was  refused,  in  view  of  the  altered 
position  of  the  partlea  and  other  cln^umetonces:  Baton  v.  Dorloni,  15 
P.  R.  138;  and  sea  Re  LetHe,  23  Ont  143;  and  f(»iMe  v.  LiUz,  11 
P.  R.  448. 

This  Rule  was  held  not  to  apply  when  the  Judgment  itself  regutatea 
the  entry :  McLaren  v.  Canaia  Central,  10  P.  R.  328,  where  the  Judg- 
ment waa,  "I  direct  Judgment  to  be  entered  after  the  5th  day  of 
Hilary  Sittings  for  1100.000;"  but  see  Taliot  v.  Canadian  Coloured 
Cotton  Co,,  17  C.  L.  T.  336.  In  practice,  on  such  an  indorsement,  the 
Judgment  Is  dated  as  required  by  this  Rule  on  the  day  it  Is  pronoonred, 
but  it  cannot  be  entered  until  after  the  day  named  in  the  Indorsement. 

Where  a  Judgment  Is  varied  by  a  Divisional  Court  the  Judgment 
should  be  entered  ns  of  the  date  on  which  the  Divisional  Court  pro- 
nounced Judgment:  Beckett  v.  Grand  Trunk  Ry.  Co.,  12  P.  B.  377. 

Ordera  In  Chamber*  should  be  dated  on  the  day  on  which  they  are 
anally  made:  A.thley  v.  ro»Ior,  27  W,  R,  228;  so  also  the  Bndlng  ot  a 
Maater:  Wallace  v.  Bath,  7  O.  I,.  R.  542. 

Where  a  party  dies  after  argument  and  while  the  cause  Is  standing 
for  Judgment,  the  direction  of  the  court  should  be  obtained  to  date 
and  enter  the  Judgment  when  delivered,  aa  of  the  date  ot  the  arga- 
raent,  otherwise  It  would  appear  to  be  defective  on  Its  lace;  see 
Mule  304,  and  notes. 
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Where  an  application   li  made  and   refuted,  and  on   appeal   the  biom  sis- 
order  li  reversed,  and  the  application  granted,  the  order  made  on  the     ^"■ 
appeal  relates  back  to  the  date  or  the  order  reversed,  ao  far  as  any  Effwl  of 
Intervening   proceedings   are   concerned;    In  re  Doniilhorpi^   d    The  Jpptii "" 
Manchetter  S.  i  L.  Ry.  Co.,  1897,  1  Q.  B.  «71;  the  litigant  Is  not  to 
be  prejudiced  by  the  delay,  or  the  mistake,  of  the  Court. 

In  all  cases  the  Judgment  pronounced  by  the  Court  may  be  signed  ImmedlsU 
forthwith,  unless  otherwise  ordered.  '"  •"•°'- 

613.  An  order  for  payment  of  money  into  Court  on  oM,«t 
behalf  of,  or  as  the  property  of,  an  infant  shall,  unless  ijf«"j«^j_ 
otherwise  directed,  state  the  date  of  the  birth  of  the  .nd'ord.r.. 
infant.    O.K.  411. 

C.  R.  418.  provided  that  It  this  fiulc  was  not  observed,  the  order 
or  Judgment  was  not  to  be  acted  on  by  the  AcoounUnt  unless  other- 
wise ordered.  No  penalty  Is  now  prescribed  for  the  non-observance 
of  this  Rule. 

S14.  All  judgments  and  orders  directing  payment  of  J?j'i;.'j°i%, 
costs  shall  direct  payment  to  the  party  entitled  to  receive  p"'  ">  •«'"" 
the  same  and  not  to  his  Solicitor.    C.E.  1313. 

616.— (1)  Every   judgment,    and    every    order 
nounced  in  Court,  shall  be  entered  at  full  length. 

(2)  Judgment  in  causes  and  matters  commenced  in  JJf'^'/j^- "» 
the  Central  Office,  and  all  orders  made  in  Court  in 
Toronto,  shall  be  entered  in  the  Central  Office.    Orders 

made  in  Chambers  in  Toronto  shall  be  entered  in  the 
office  of  the  Clerk  in  Chambers. 

(3)  Judgments  in  causes  or  matters  commenced  in  a 
local  office  and  all  orders  made  therein  not  entered  at 
Toronto  shall  be  entered  in  the  office  in  which  the  cause 
or  matter  was  commenced.    C.B.  635. 

The  date  of  entry,  and  the  book,  aid  folio.  In  which  the  entry  Is 
made,  must  be  stated  In  the  margin  of  the  order,  or  Judgment,  Issued: 
Rule  517. 

Plaee  of  BmtrT.— All  orders  made  In  Court,  or  In  Chambers,  In  n.t.  of 
Toronto,  requiring  entry,  are  to  be  antered  In  Toronto.    Orders  made  j„jjj„„„, 
elsewhere,  e.g.,  on  circuit,  or  at  the  Weekly  Courts  at  London,  or  .nd  ord.r. 
Ottawa,  or  In  Chambers,  should  under  this  JJule,   sub-sec.    (3).   be 
entered  at  the  place  where  the  action  or  matter  was  commenced. 

Except  In  the  case  of  judgments  In  an  Issue  (as  to  which  see  Bute 
125),  all  Judgments  no  matter  where  pronounced,  are  to  be  entered 
In  the  office  where  the  proceedings  were  commenced:  see  clause  (3), 
Ituie  T62;  e.g.,  where  the  -proccdlngs  have  been  commenced  elsewhere 
than  In  Toronto,  the  Judgment  must  be  enterd  In  the  office  of  the 
Local  Registrar,  Deiraty  Registrar,  or  Deputy  Olerk  of  the  Crown,  In 
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lal»  sia.  who>«  office  the  procmdinn  were  cmnmeni  ed ;  and  whiro  tin  jm, 
ment  Is  pronouaced  In  a  proceadlng  not  rommenied  by  writ  ihn 
the  oflce  of  tha  Oeputjr  Clerk  of  tbe  Crown,  or  Deputy,  or  Loow 
Reflitrar,  in  which  the  Ant  document  ii  required  to  be  IM.  !■  ig 
IM  daemed  tha  offlca  In  wbtch  the  cauae  or  matter  la  commeimKl'  u. 
Rule  761.  "• 

Eaacutlon  may  be  laauad  under  leo.  H7  of  The  Winang-up  ja 
,  IR.  B.  C.  c.  H4).  upon  the  order  of  a  Court  of  another  Province  u™ 
the  mere  production  to  the  proper  officer  of  the  High  Court  Ulvljio, 
of  a  properly  certllled  copy  of  the  order;  hut  entry  of  the  order  mui 
be  made  In  the  proper  Judgment  or  order  book  of  the  Hlgli  Court 
Division :  Re  Dominion  CoUt  atoraffe  Co.,  Lowrty't  Catt,  18  P.  R  f,% 

Where  an  order,  which  had  not  been  entered.  «ub  lost  It  .ai 
directed  to  be  redrawn:  Ex  partr  Dean  of  St.  PauVt,  18  W.  R  :<( 
No  proceedings  can  properly  be  Uken  upon  a  judgment  or  order  rt 
quired  to  be  entered,  until  It  has  been  entered:  tee  Ballari  v.  roa 
Hiuon,  48  L.  T.  616.  But  where  an  administration  ludpnent  hid 
been  Issued  before  being  entered,  and  was  subsequently  entered  stur 
proceedings  had  been  taken  under  it.  such  proceedings  werf  upbtH 
He  llorphy,  Morpht  v.  AiDen,  11  P.  R.  321;  but  where  a  plalnllt  li 
a  redemption  action  obtained  Judgment,  but  neglected  to  Issue  It  for 
twelTo  years,  he  waa  held  to  hare  disentitled  himself  by  the  delay,  lo 
issue  or  prosecute  It:  Eaton  v.  Dorians.  15  P.  R.  138;  and  Ke  Rt 
Letlie,  23  Oat.  143;  but  see  FinMe  v.  Lute,  u  p.  r.  446. 

Although  a  Judgment,  or  order,  cannot  be  actively  enforced  until  it 
Is  entered,  yet  execution  may  be  issued  thereon  upon  Its  belni  lelt 
with  the  proper  officer  for  entry  before  It  Is  actually  entered-  RoiHler 
y.  Toronto  Rt.,  IB  0.  L,  R,  297. 

Serntle,  orders  dttmlsalng  artlona  when  made  in  Chambers  whether 
in  lacifam,  or  upon  consent,  are  In  the  nature  of  Judgments  ul 
should  be  entered  In  full  in  order  that  It  may  be  possible  to  cerllty 
them  at  any  future  time. 

516.  Orders  issued  on  precipe  aud  orders  made  in 
Chambers,  shall  not  be  entered  in  full,  except: 

Orders  declaring  persons  Lunatics ;  or  aad  with  re- 
spect to  Lunatics'  Estates; 
"for  the  Sale  jil  Infants'  Estates; 
"     for  Payment  of  Money  into  or  out  of 

Court,  or  out  of  an  estate  or  fund; 
"     for  Foreclosure  or  Sale; 
"     for  the  confirmation  of  the  report  of  a 

Master  or  Referee: 
"     vacating  certificates  of  lis  pendens  or 
cautions. 
Vesting  Orders ; 
and  such  other  orders  as  may  from  time  to  time  be 
directed  to  be  entered.  C.B.  6.36. 


Orders 
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Tlili   Kvle   \t  •trtctlr   conflnad   to   orden,  and   doM   not   Inolndt  *^,"^° 
Judimenti.     All  JudimeDU  pronounced  In  Cbambert  *re  covircd  by 
Hule  ol^.  and  mutt  be  entered  In  full.    They  must  Iw  entered  not  In 
Cbambera,  but  In  the  office  for  enterlni  Judgmenti.    Ae  to  orders  dla- 
mlMlng  actioni;  see  note  to  Rule  515. 

The  ordere  enumerated  In  this  Kale  are.  In  Toronto,  entered  by 
the  Entering  Clerk  In  Chamben. 

The  practice  In  Toronto  heratofore  baa  been  to  make  a  brief  not* 
of  the  purport  of  all  ordera  not  requiring  entry  In  full,  and  thla  prac- 
tice leema  to  be  continued  by  Kule  Slo.  It  la  dealrable  that  a  almllar 
practice  ibould  be  obierTCd  In  the  local  offlcea,  but  there  appeara  to 
be  no  expresa  Hvie  requiring  It  to  be  done. 

By  the  wordi.  "  orders  for  forecloaure  or  sale,"  final  orders,  aa  well 
u  Judgments,  are  Intended  to  be  Included :  see  Rrtle  iM. 

617.  The  Entering  Clerk  shall  note  in  the  margin  of  Ei.i.ri»,. 
the  judgment  or  order  book  the  day  of  entering,  and  shall 
at  the  foot  of  the  judgment  or  order  note  the  same  date 
and  a  reference  to  the  book  in  which  the  entry  has  been 
made.    C.B.  637. 

The  absence  of  such  a  note  of  entry  on  the  face  of  the  order  la 
Irregular:  see  totiell  v.  I'oylor,  6  O.  W.  R.  685. 

818.  All  judgments  and  orders  of  a  Divisional  Court  gj;5,'°"4'.„ 
shall  be  entered   in  the  Central  Office  at  Toronto,  and  if  ••  >■•  •"'•"* 
the  action  was  commenced  elsewhere  also  in  the  office 
where  the  action  was  commenced.    New. 

Former  C.  H.  635  (4)  aa  enacted  by  C.  R.  1262,  was  to  a  similar 
effect,  but  provided  that  the  fees  for  only  one  entry  should  be 
charged;  this  Is  now  proTlded  for  by  Tariff  B,  Item  7. 

See  also  Rule  525. 

619.— (1)  Any  judgment  in  a  mortgage  action  may  Of'«i^;^ 
direct  in  general  terms  that  all  necessary  inquiries  be J^'/^;^„ 
made,  accounts  taken,  costs  taxed,  and  proceedings  had  ..i.. 
for  redemption  or  foreclosure,  (or  for  redemption  or 
sale,  as  the  case  may  be)  and  that  for  these  purposes 
the  cause  is  referred  to  {naming  the  Master). 

(2)  Any  judgment  directing  a  sale  may  so  direct  In 
general  terms  and  refer  the  action  to  the  Master  for 
that  purpose. 

(3)  Any  judgment  directing  partition  or  administra-  '"^m^" 
tion  may  be  in  general  terms. 

(4)  Any  judgment  in  general  terms  shall  confer  upon  ""'  "■ 
the  Master  all  the  powers  given  by  these  rules  and  all 
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Other  powers  necessary  to  enable  him  to  carry  the  Ma 
ment  into  full  eflFect.    C.B.  619.    Amended, 

A  dtclaratlon  that  plaintiff  !■  entitled  to  a  charge  1h  a  proptr  pre. 
face  to  a  Judment  on  mortKage  debenture*;  ParkinMoti  v.  Wainrigtn 
43  W.  R.  420.  but  not  after  a  winding-up  order  hai  be'ti  made,  unleii 
with  the  conunt  of  the  liquidator:   Warwick  t.  ThurtoK.  lb.,  4$j. 

JudgmenU  for  forecloiure,  or  Mle.  itnc*  The  Judicature  Act  biT« 
been  authorised  to  be  drawn  In  a  ilmllar  form  to  that  prwrrlM 
by  Chy.  Ord.  441.  from  which  this  Rulr  la  uken;  nee  Pormi  Noi  loi 
102.  103;  H.  •  L.  Forma,  Noi.  904,  «»,  906.  90S,  909  and  910  Th» 
Rulea  prior  to  1888  did  not  expreaaty  atate  that  Judgmfnti  lo  worded 
were  to  have  the  effect  which  Chy.  O.  441  atated  they  ahoiild  have,  bm 
in  McDouoatl  v.  Und»ay  Paper  iiillt  Co.,  10  P.  R.  247.  It  was  held  th»t 
■uch  waa  the  effect  of  Judgmenta  ao  drawn. 

Where  the  clrcumatancet  of  the  ca8«  are  apeclal,  a  Judgment  In  tf.. 
ordinary  form  preacrlbed  by  thla  Rule  would  not  be  approprlatf 
Thua,  where  a  tender  waa  pleaded,  a  special  Inquiry  was  directed  on 
thla  point,  and  further  directlona  and  coata  were  reaervod:  Pi-frt  v 
Atten,  19  Gr.  98.  So  alao  where  the  defendant  pleaded  payment  in 
full,  coata  were  reaerved:  Gomierkam  v.  DeCtraui,  2  Or.  135.  In  luch 
raaea.  thla  muat  atlll  be  done,  or  the  Judgment  muat  provide  (or  the 
dlsmlsaal  of  the  action  In  caae  the  Maater  shall  And  In  the  defend- 
ant'B  favour.  So  alao,  where  the  defendanta  were  rival  flalmantB  to 
the  equity  of  redanption,  apeclal  directlona  were  Inserted  In  the 
decree:  Ramtey  v.  rAompaon,  8  Gr.  372. 

When  Infanta  are  defendants,  a  judgment  of  forerlofture  muit  also 
ordinarily,  reaerre  a  day  to  ahew  cauae:  aee  notes  to  Rule  4«e. 

It  la  for  the  plaintiff  hlmielf  to  detarmlne  whether  or  not  a  refer- 
ence la  required.  Thla  will  depend  upon  whether  or  not  there  are 
any  subsequent  Incumbrancea;  of  this  ha  must  satisfy  hlmstlf  by 
getting  the  proper  certificates  from  the  proper  offlcerfi:  see  Rvie  4SP. 
Where  there  are  no  suhsequeut  Incumbrancers,  the  arrount  should  be 
taken  on  entering  the  Judgment;  If  the  plaintiff  takes  a  reference  to 
the  Maater  unnecessarily,  he  cannot  recover  the  extra  costs  so  ot- 
caaloned:  Hamilton  v.  Howard,  4  Gr.  581;  Purdy  v.  Parkg,  9  P.  R.  4:<. 

Where  the  plaintiff  took  a  Judgment  without  a  reference,  and,  after 
obtaining  a  final  order  of  forecloaure.  dlacovered  that  there  were 
subsequent  Incumbrances,  the  Court  refused  to  make  a  supplemeotal 
Judgment  directing  the  usual  accounta  and  inquiries  against  the  In 
cumbrancera,  but  amended  the  Judgment  by  inserting  the  nsual  refer 
ence  aa  to  Incumbrancere,  which  had  the  effect  of  nullifying  tbe 
prevloua  proceedings:  Wilgrctt  v.  Crawford,  12  P,  R.  658;  and  so 
also  where  after  a  final  order.  It  was  discovered  that  a  parcel  of  land 
had  by  mistake  been  omitted  from  tbe  Indorsement  on  the  writ  of 
summons,  an  amendment  was  granted  but  only  on  tbe  terms  of 
vacating  the  Judgment  and  final  order;  Clarke  v.  Cooper.  15  P.  R.  64. 

The  reference,  if  directed,  should  be  made  to  a  Master  In  the 
county  where  the  writ  lasued:  Macara  v.  Owynne,  8  Or.  310,  But  tbe 
reference  may  aftprwards  he  changed  on  motion,  for  eufflcient  cause: 
see  notee  to  Rule  245,  p.  706. 

A  Judgment  to  enforce  an  equitable  mortgage  of  shares  by  deposit. 
ahould  be  In  aubatantUny  the  nme  form  aa  a  Jadgment  to  enforce  u 
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nulUbU  mortnfc  ir  depMltlni  tttla  d«>di:   Harrolt  T.  rinln,  li  lilt  •«. 

U  T.  45. 

8air^  IB  •Sect  u  the  Gii(.  (1183),  R.  308. 

S20.  Any  judgment  by  default  may  be  set  aside  upon  Jj*';;;;,', 
mi  application  in  Chambers.    C.B.  639.  ".'iiJ'Sir'" 

NotwIthiUndlof  tbli  Hule,  an  (ctlon  to  ut  ulde  a  Judimtnt  b?  i"n» 
default  on  tb«  (round  of  [i«ud.  will  llo;  Wi/alt  v.  Palmer.  1899.  2  Q.  B. 
lOi;  80  Ij.  T.  C39. 

A  JudgmeDt  for  default  of  appeannce,  or  defence,  ilsned  after  an 
appearance  or  defence  hai  been  Bled,  but  which  hae  been  mlilald  by  the 
olllcer.  and  not  entered  In  hla  procedure  booh,  la  Irreiular:  Moore 
1,  Hiiaoin,  1  C.  L.  J.  183;  Bank  0/  Ifonlrcal  v.  tfarrfaaii,  t  P.  R.  381. 

Where  a  judgment  has  been  obtained  Irretularly,  the  party  asalnit 
whom  It  baa  licen  obtained  la  entlt'-l  ex  iebilo  Juj(iH«  to  have  It 
let  aside:  Anlaliy  v.  Proiortttf,  20  Q.  B.  D.  764;  Voi»ft(  v.  Orl»,  5  O. 
L.  R.  443.  The  Court  baa  only  power  to  Impoae  termi  aa  a  condition 
of  flvlng  him  coau:  lb.  ThU  ««lc  appllea,  rather  to  caaea  where  a 
regular  Judgment  1«  aought  to  be  Bet  aalde  aa  an  Indulgence. 

A  Judgment  obtained  by  default  In  compliance  with  the  tenna  on 
which  leave  waa.  under  former  C.  R.  603,  given  to  defend.  wa»  held 
to  be  a  Judgment,  by  default  within  thla  Kule:  Bodmona  coar.  Re 
PoTtuguete,  etc..  Minn,  62  L.  T.  180. 

To  aet  ailde  a  regular  Judgment,  an  allldavlt  of  merits  will  be  iiprii.  m.i. 
neceawry:  Borden  v.  mc»fcr,  23  Q.  B.  D.  124;  but  whore  merlta  are"'  •»"" 
shewn.  It  la  only  a  question  of  proper  terms;  see  Wright  v.  if«U,  60 
U  T.  887;  Jfoore  v.  Kennedy,  18  C.  L.  T.  204  (Man.);  and  though  the 
Judgment  be  set  aside,  the  Court  may  refuse  costs  of  the  application; 
/oilnon  V.  Oardiner.  19  P.  R.  137. 

The  Court  wlU  not  aet  aalde  a  final  Judgment  regularly  signed  by 
default,  nnlesa  the  defendant  shews  at  least  some  prtir.l  /ooio  ground 
of  defence,  such  aa  would  be  necessary  on  a  moUon  for  Judgment  under 
Rule  57.  The  Court  will  not  on  such  an  application  try  the  defence; 
but  the  defendant  may  be  croas-examlned  on  his  allldaTit,  and  his 
alleged  defence  may  bo  shewn  by  documents  under  his  own  hand, 
not  explained  or  answered,  to  be  nonexistent :  Bourne  v.  O'Donolioe. 
17  P  R.  622.  A  Judgment  by  d.  'ault  signed  for  loo  much  damages: 
Ifuir  v.  Jenke.  1913,  2  K.  B.  412;  108  L.  T.  747;  or  too  much  costs: 
irmitOBe  v.  Poriow.  1908,  2  K.  B.  410;  99  h.  T.  329;  Is  amendable, 
but  If  the  plaintiff  neglects  to  apply  to  amend.  It  may  be  aet  aside: 
Muir  v.  JenkB.  supra. 

Mere  delay  Is  not  In  Itself  a  reason  for  refusing  to  set  aside  a  ucha. 
judgment  by  default.  Some  Irreparable  Injury  must  be  ebewn  to 
result  to  the  plaintiff:  »ee  Atuiood  v,  CliichetlT.  3  Q.  B.  D.  7.2; 
Wall  V.  Bamett.  3  Q.  B.  D.  183.  363.  and  notes  to  Rule  37;  but  lapse 
ot  time,  and  acQuleerencc.  may  be  an  answer  to  the  motion:  McLean 
V.  .'.•mi<».  10  P.  R.  145. 

Where  the  action  had  been  Improperly  brought  against  the  dctend- 
a.a.  and  the  plainlllt  »as  aware  of  the  impropriety,  and  had  aulTered 
no  Irreparable  mischief.  It  was  hold  that  the  lapse  of  time  waa  no  bar 
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10  Ihv  Bppllntlon  to  wl  ulit  jBdmtBt  by  dsfault:  Kmi  \.  t,nd^ 
nioH,  iitfro. 

Whtr«  a  judiment  obtained  on  dotault  of  apiwanair  u  tu  i,li 
»ai  Mt  aildr.  thr  drfaultlni  parly  waa  ordared  to  pay  ih..  cMworib, 
day.  and  of  the  application  to  Mt  It  aalde.  and  to  rntore  tho  uk  to  ik. 
Hit:  Cotklr  >.  Joyrr,  26  W.  R.  G9. 

A  plalntlll  not  being  ready  to  prorofd  with  thi>  trlul  of  hli  i.ilnn 
when  II  rame  on  unnpwtedly.  appllad  for  a  poitponmieni.  >ril  apoi 
Ita  being  refuied  lot  judgment  go  by  default,  a  DI»l.loii«l  Court  ,^ 
tuied  to  art  ailde  the  Judgment;  but  tho  Tourt  of  Appeal,  upon  Irnh 
evidence  ottering  a  reaaonablo  explanation  of  the  plalntliri  unmdl 
neaa.  aet  Hide  the  Judgment,  and  ordered  the  action  to  bo  reiloreil  i« 
the  Hat  on  bla  paying  the  roata  of  the  day.  Including  all  co.ti  tbtowi 
away,  and  the  coata  of  the  applicatlona  botb  to  the  Ulvlilonal  coun 
and  to  the  Court  of  Appeal:  Kini  v.  Sanileman.  38  L,  T.  461;  2«  w  r 
5«»;  aeo  alio  Wimoitii  v.  arUro,  19  W,  R.  713  (where  a  Judcmen  »u 
aet  aald*  and  leave  given  to  defend  upon  payment  of  oil  rooti  ol  it) 
action  aubeequent  to  the  delivery  of  the  itatement  of  claim):  ui 
«l«i»  V,  Fith.  9  P.  R.  461  (whero  Judgment  of  leUIn  oljned  In  u 
action  of  dower,  under  a  mlaapprehonalon  of  plalnllri  lolK-ltor  u 
to  Ita  effect,  waa  vacated). 

Where  the  defence  had  been  etruck  out  for  wilful  refuial  to  pro 
duce,  and  judgnwnt  by  default  obtained,  the  Court  refused  to  M  It 
aalde  on  any  terma:  Halth  v.  Halgk,  91  Ch.  D.  478:  and  tee  Sua  i. 
UcLeo*.  »  P.  R.  ise. 

A  atranger  to  the  procaedlnga  cannot  apply  to  aet  aalde  a  JitdRncnt 
on  the  ground  of  Irragnlarlty:  Bat/oar  v.  BIHion.  8  U.  C.  L.  J.  SJ»; 
JVrquet  v.  Harr<»oii.  (»/r«.-  T««  v.  Marriton.  17  Or.  4S8:  but  wlur» 
It  haa  been  obulned  by  fraud  to  the  prejudice  of  a  atranger.  It  miy 
be  aucceaafully  attacked  by  him :  />. :  but  lemlilt.  In  luch  a  caK  u 
action  should  be  brought. 

A  Judgment  by  default  In  an  action  avalnat  a  leaaae  for  refoverr 
of  land  on  ■  forfeiture,  waa  aet  aalde  nndw  this  Kulr  on  tbe  ippllii. 
tlon  of  equitable  mortgagee*,  although  not  partlee  to  tbe  action 
JncQuti  V.  tforrlaon,  12  Q.  B.  O.  13<:  but  on  appeal  It  wai  btld 
that  the  order  waa  technically  wrong,  aa  the  applicants  ougbt  to  ban 
obtained  the  leave  of  the  defendant  to  move  In  bla  name,  or  to  birs 
applied  tor  leave  to  defend  on  terma  of  Indemnifying  defendut.  ud 
the  order  made  waa  amended  ao  aa  to  allow  the  mortgagees  to  defend 
In  defendant'a  name:  8.  C.  12  Q.  B.  D.  166.  Tbe  Hule  Is  designed 
to  enable  Judgmenta  by  default  to  be  aet  aalde  by  those  «bo  ban 
or  who  can  acquire  a  locua  ttantH,  and  doea  not  give  a  locus  sfostft 
to  those  who  have  none:  /b. 

An  appeal  doea  not  lie  to  the  Supreme  Court  from  a  Judgment  of 
the  Court  of  Appeal  granting  or  refusing  a  motion  to  aet  aalde  a 
Judgment  obtained  by  default:  O'Donohoe  v.  Bourne.  27  8.  C  R.  IM. 

See  alao  notes  to  Rutet  37  and  499. 


RcconaMera- 
tlen  br  the 
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VABUTION  OF  JUDGMENTS  AND  OlillEKS. 

(I)  Before  belac  Drawai  ay  amd  Ewtered.— 

A  Judge  can  always  reconsider  his  decision  until  the  judgment  or 
order  la  drawn  up:  Re  at.  NauUre  Co.,  12  C!h.  D.  p.  91;  Miller  i  Coac.  3 
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Ch.  D.  Ml;  Ally.am.  v.  romliiir,  1  Ch.  D.  518;  Caiwrla  tonil.  el'.,  t'".  t<»  I 
V.  Dtnrl.  »  Out.  511',  OlMVOK  V.  Oloa^tn,  16..'  Mr  SwflrM  oiul  WolK 
:il  Q.  B.  D.  tt  p.  197 ;  Re  Atarn  Eycm.  3<  Cb,  II.  :«»;  Ke  Rroica  Biliil:. 
44  Ck.  D.  634:  <I  I..  T.  133:  KeUh  v.  Bulclirr.  lij  (?h.  D.  7110;  Utpklu 
I.  rdlaiM,  101  I.  T.  701:  Ke  ritamat,  Barllry  v.  THomu.  1911,  2  Ch. 
:iil9  10I>  L.  T.  ri9.  Bo  •lio  ■'•n  thli  AppelUlt  DIvlalon:  ura  I  amfron 
\.  Walker,  19  Out.  217;  Hocklty  v.  annd  Trunk  «».,  10  O,  I-.  H.  383, 

After  an  ord«r  made  dflclarlni  that  children  look  in-r  iHrpt-a,  It  wae 
illnroTered  that  thU  waa  rontrary  to  authorlllen,  and  bjr  arranirmrnt 
(hi-  matter  waa  mentioned  to  the  Court  aialn.  and  an  order  alterlni 
the  order  lo  ai  to  declare  that  they  took  per  lojiila  »a»  mode;  Hr 
mackictll.  BWdgmaa  t.  Blocmoell,  W,  N.  IIM,  »":  •f  "'«  Pr<-ilo« 
KtmUnt  Co.  1.  ,4  map.  18>li,  1  Ch.  144, 

Even  It  a  Judgment  haa  not  been  paaaed  or  enteit-i.  t)     .'d.  i     .. 
not  alwaya  Interfere,  r.g.,  where  from  the  natura  "' 
which  the  application  la  haied,  conlllctlnit  evider      v  ■> 
Rone  Into:  .4laficorfA  v.  Wilaing,  infra. 

Aa  to  rootlona  to  vary  the  mtnutea  of  Judri 
note  to  Hute  fite. 

(()  After  ka*lB(  kaam  Dnwm  m*  >md  r.atcred.- 

A  judgment  or  order,  when  paaaed  and  enterad,  i"ii  "i  ly  li-  .i  ..■iidM  v.t  mioh 
u  provided  by  the  B«l«  of  Court;  Blalte  v.  Harvty.  :.'  Ch  1)  ^27  •'•  •"-'  •'"'■ 
Beard,  •»  L.  T.  2S9.  The  Judge  who  mada  It  haa  no  auti  irlty  •"  M'  :■  ■■ 
even  ao  aa  to  make  hia  meaning  clei  r:  FittoeraUi  v.  Till"  ;■  •".  I  T.  7is 
unleaa  It  can  be  Mid  the  Judgment  aa  drawn  up  dooa  not  corru.  Uy  cx- 
preia  the  Judgment  of  the  Court  a>  pronounced ;  aee  In/ra.  It  l>  Irre- 
(Ular  for  the  olBcer  who  leaned  It  to  take  upon  himielf  to  vary  It.  even 
though  It  be  defective  or  erroneoui:  Ke  BcoPd.  inpro;  Sioct-flond  v. 
TarkUA  atamUc  Oo.,  47  W.  R.  511:  80  L.  T.  472. 

After  a  Judgment  haa  been  paaaed  and  entered,  even  where  taken 
by  ronaent,  and  under  a  mistake,  the  Court  cannot  aet  It  aalde  other- 
Klie  than  In  a  freah  action  brought  for  the  purpoac,  unleaa; 

ID  There  haa  been  a  clerical  mlauke  or  error  arlaing  from  an 
accidental  allp  or  omiaslon  within  Kale  521,  or, 

(2)  The  Judgment  does  not,  aa  drawn  up,  correctly  atate  what  the 
rourt  actually  derided,  or  Intended  to  decide.  In  either  of  which  caaca. 
an  application  may  be  made  by  a  motion  In  the  action  to  correct  the 
irror:  Ainiimrllt  v.  Wlldini;.  1896.  1  Ch.  673. 

seaiWe,  different  coualderatlona  apply  to  Interlocutory  ordern:  It. 

A  Judge  of  an  Inferior  Court  waa  held  entitled  to  amend  hl«  And 
Ing  of  fact  after  delivery  of  Judgment.  «o  ai  to  clear  up  an  ambiguity: 
J.oicfri,  V.  Wollfci'r,  1911.  A.  C.  10;  103  L.  T.  674. 

ClarlMl  maUkea.— See  notes  to  Rule  S21.  ?mA'' 

Jwd^ewt  ..t  CrreetlT  ■«•««.  th.  Deel-on  of  tt.  C.ii^- v.y;!..,  ,„ 
m  totcrtc  V.  Lrc.  7  App.  Caa.  at  p.  34;   40  L.  T.  210.  214.  lJ>rd  Pen-     „       , 
7.nnoe  aald:   "I  cannot  doubt  that  under  the  original  powere  of  the   n«n;l.,.ot 
I'ourt,  quite  Independent  of  any  order  that  la  made  under  the  Judlca- 
lure  Aet,  every  Court  ha.  the  power  to  vary  It.  own  ord,?r6  'hlch  are 
drawn  up  mechanically  lu  the  reglatry.  or  In  the  offlce  of  the  Court,  In 
such  a  way  as  to  carry  out  Iti  own  meaning,  and,  where  language  haa 
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Bolt  sao.  been  used  whtcb  is  doubtful,  to  make  It  plain";  set'  also  Balfour  \ 
DrummoHd,  i  Man.  467;  Tucker  v.  Ni-w  Bruntwiiic  Tnutinu  ro  un 
D.  249;  tihipwritfht  v.  Clvmenta,  38  W.  U.  746;  63  L.  T.  lOu;  Itmraiiy 
Young,  Cawela  Sup.  Ct.  Dig.  692;  McMaatcr  v.  Radford,  IG  p.  r  „ 
Shtrk  V.  Evana,  22  Ont.  App.  242;  MiUon  v.  Varttr.  1893,  A.  c.  638'  i.vj 
vide  Fitzgerald  v.  Tinini;.  lupra,  p.  1139.  Thus  an  alteration  may  be 
made  so  as  to  make  the  record  truly  contain  what  was  adjudged  ]u 
Nuirc,  McUor  v.  Swire.  30  Ch.  D.  239,  but  where  the  Ai-tf^'i  ig  knon 
before  the  order  is  passed  and  entered,  the  proper  course  la  to  move  to 
vary  the  mlnutea,  and  If  this  course  Is  not  pursued  the  applicant  may 
have  to  pay  costs :  S.  C,  53  L.  T.  206. 

Where  the  Court  Intended  to  give  costs,  and  the  Judgment  as  drawn 
up  merely  provided  for  their  payment  out  of  a  sum  of  money,  which. 
the  Court  was  informed,  was  In  Court,  the  Judgment  was  amended  so 
as  to  direct  payment  of  the  costs  forthwith  after  taxation,  it  appearing 
that  the  money  was  not  in  Court:  Letoumeau  v.  Carhontvau  3j  S  r 
R.  701. 

othfr  raset.  Other  Oucs. — Where  a  Judge  has  given  an  erroneous  judgmeni, 

he  has  no  jurisdiction  to  alter  or  amend  the  Judgment,  or  order,  which 
correctly  embodies  the  Judgment  actually  given,  even  although  hp 
has  been  induced  to  make  It  under  a  misrepresentation,  or  mistake 
of  fact:  Pretton  Banking  Co.  v.  AUaup.  1895.  1  Ch.  144;  except  ai 
the  instance  of  a  party  who  did  not  appear  when  the  order  or  judg 
ment  waa  made:  see  Rule  217 ;  S.  C,  71  L.  T.  708.  Such  mistakes  can, 
where  the  party  complaining  was  represented,  only  be  corrected  by 
appeal.  Where  a  Judgment,  before  being  drawn  up,  had  been  appealed 
from  by  one  defendant,  and  varied,  it  was  held  that  the  Judge  bad  no 
power  to  entertain  a  motion  to  vary  his  decision  as  to  the  defendant 
who  did  not  appeal,  on  the  question  of  costs,  even  though  the  Judr 
ment  or  order  had  not  been  drawn  up  Pr,t  Elgin  School  Board  v.  Ebu. 
17  P.  R.  58;  Mcllhargey  v.  Queen,  2  O.  W.  N.  916;  aed  vide.  He  BlOik- 
well,  Bridgman  v.  Blackwell,  supra,  p,  1139,  and  Rr  St.  yazaire,  and 
other  cases,  »upra,  p.  1138;  but  a  supplemental  order  may  be  made: 
Srowby  V.  Scowby.  1897,  1  Ch.  741. 

Where,  however,  an  order  is  made  In  the  absence  of  a  party,  the 
Court  has  Jurisdiction  to  reconsider  Its  Judgment,  or  order,  even  after 
entry,  and,  if  proper,  to  rescind  or  vary  it:  see  Rule  358;  Cotuini  v. 
<7ron*:.  17  P.  R.  348;  and  where  the  application  to  vary  a  Judgment 
or  order  Is  based  on  the  disoovery  of  new  matter,  see  Itule  523.  and 
notes. 

AiDpndmeBt  ^  Judgment  entered  on  precipe  cannot  be  amended  on  application 

'!  ™^il-'     ^^  Chambers,  by  Inserting  therein  any  special  direction  which  could 

not  properly   tw  included  In  a  Judgment  issued  on  prucipc:  Rom  t 

Vaaer,  3  Chy.  Ch.  236. 


on  praecipe. 


l-ibrrty  to 
•i>ply- 


Order  made 
without 

JurUdletion. 


Liberty  to  apply  Is  implied  In  Judgments  and  orders:  Rule  511; 
Fritz  V.  Hobaon,  14  Ch.  D.  542,  561.  but.  temhte.  not  where  they  m 
final:  Penrice  v.  Williamtt  23  Ch.  D.  353;  but  Bee  Rule  511.  It  Is  not 
implied  In  favour  of  a  defendant  against  whom  the  action  has  been 
dismissed,  except  for  the  purpose  of  enforcing  the  terms  of  the  order: 
Huntley  v.  Link,  26  Sol.  Jour.  59. 

An  order  made  without  Jurisdiction,  If  not  apppaled  ajminst,  must 
stand:  Weat  v.  Downman,  27  W.  R.  697;  and  a  de  facto  Judgmeni, 
which  baa  not  been  set  aside,  cannot  be  objected  ti.  as  having  been 
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rendered  ultra  virea,  in  an  action  of  trespass  lor  acts  done  under  U:  Rule  fiao. 
gee  Brtu-ti  V.  Canadian  Bank  ot  Commerce,  before  Osier,  J..  26th  Septem- 
Bit,  1882:  Forrester  v,  Thrather,  9  P,  R.  383;  2  Out.  38;  but  It  was 
held  that  a  party  could  not  be  committed  for  dUregardlnc  an  order 
made  without  Jurisdiction:  McLeoi  v.  HoUe,  28  Ont.  u28. 

A  consent  judgment  on  a  contract  uilro  vires  of  a  company,  where 
the  question  of  ullro  tiires  Is  not  raised  either  In  the  pleadings,  or  on 
the  tacts  stated.  Is  of  no  greater  value  than  the  contract  on  which  It  Is 
founded:  Qreat  North  West  Cenlnil  Hy.  Co.  v.  charlcboia,  1899,  A. 
C.  114, 

jBdgmeBt  ObtAiacd  by  Frand.  ~  Where  a  judgment  has  been  Judgment 
obtained  by  fraud,  the  Court  has  Jurisdiction,  In  a  subsequent  action  J^'f/;;} 
brought  for  the  purpose,  to  set  aside  the  judgment:  Cole  v.  Longford, 
1898,  2  Q.  B.  36;  W»atl  v.  Palmer,  1899,  2  Q,  B.  106;  80  U  T,  639;  but 
1  It  will  not  be  set  aside  on  the  ground  alone  that  it  was  obtained  by 
'  perjury:  Baiter  v,  WodsiuorHi,  67  L.  J.  Q.  B.  301;  Kd  vide  Johnttoii 
I  V.  Barklev,  10  0.  L.  H.  724. 

;       TarUtln  ot  Couent  Jsdgmnts  ud  Orders.— Where  an  order  v.rUHon  o 
'  has  been  made  by  consent,  the  consent  given,  without  mistake,  is  bind-  jf^mnti 
log  and  cannot  be  withdrawn,  even  before  the  order  Is  drawn  up:  .ndorifr. 
'  fforrev  v.  Croydon,  26  Ch.  D.  249;  overruling  S.  C.  W.  N.  1883,  222; 
F.Uai  V.  WiWoms,  62  L.  T.  39:  Re  West  Devon,  etc.,  Ifincs,  38  Ch.  D. 
-.1  56-  Holt  V.  Jesse,  3  Ch.  D.  177;  and  Hoficrs  v.  Horn,  26  W.  H.  432.  In 
■  wlilch!  as  reported,  it  was  held  that  the  consent  might  be  withdrawn 
-  before  the  order  was  passed  and  entered;  and  see  WiHioms  v.  MeaMns. 
i  Crump  t  Evans,  Chy.  Pr.  562;  Roberts  v.  Conocon,  16  P.  R.  456;  but 
I  .here  counsel,  being  authorlied  by  his  client  to  agree  to  terms  of  an 
:  order,  by  mistake  agrees  to  other  terms,  the  client  may  withdraw  the 
'  consent  before  the  order  Is  drawn  up:  Lewis  v.  Lewis.  45  Ch.  D.  281; 
«3  L.  T.  84.    In  Jfoore  v.  Peachey.  66  L.  T.  198.  a  garnishee  order  made 
by  mutual  mistake  of  the  Judgment  creditor,  and  garnishee,  was  set 
aside,  and  money  paid  under  it.  was  ordered  to  he  repaid;  see  also 
Ifar.ftoll  V.  James,  1905,  1  Ch.  432 ;  92  L.  T.  681. 

An  Interlocutory  order  consented  to  by  mistake  may  be  discharged, 
though  the  mistake  was  on  one  side  only:  ifullim  v.  Hotcell,  11  Ch. 
D.  763;  and  see  Oilbert  v.  Endean.  9  Ch.  D.  259;  but  not  because  one 
ot  the  parties  Unds  It  less  benellcial  than  he  expected:  foiuineou  v 
Loiulon  F,  Int.  Co.,  12  P,  R.  612:  Povxn  1.  Smith,  L.  R.  14  Eq.  85; 
Vidland  y.  ^okiutoil,  6  H.  L.  C.  811. 

The  omission  of  a  suitor  to  communicate  a  material  fSct  to  his  coun- 
sel Is  no  ground  for  the  withdrawal  of  a  consent  to  an  order:  Re 
Wedge.  Wedge  v.  Ponter,  98  U  T.  436. 

After  a  Judgment  by  consent  has  been  passed  and  entered.  It  cannot  Att,r  ™tr, 
lie  afterwards  amended,  except  for  reasons  sufficient  to  set  aside  an 
agreement  on  the  ground  of  mIsUke:  Atty.-Oen.  v.  romline,  7  Ch.  D. 
:i88:  Davis  v.  Davis,  13  Ch.  D.  861;  and  it  would  seem  that  It  can  not. 
i-vfn  then,  be  set  aside  on  motion,  hut  that  an  action  must  be  brought 
for  that  purpose:  see  The  Hudderstield  Banking  Co.  v.  Lt.fer  1895  2 
Oh  273-  72  L  T  703-  12  R.  331;  Wiiding  v.  Soniierson.  189,.  2  Ch. 
P.  5;18;  'Bank  of  Hamilton  v.  Kramer  fr»i»,  3  O.  W.  N.  603;  20  0^  W. 
R  999  Thus  where  parties  had  consented  to  a  Judgment  establishing 
a  will,  which  afterwards  turned  cot  to  be  a  forgery.  It  was  held  that 
Ibey  were  not  estopped  from  shewing  the  forgery,  and  setting  aside 
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th«  compromUe  Judgment  on  that  ground,  in  an  action  brouRht  for  tha 
purpose:  PrU-aiman  v.  Thomas.  9  P.  U.  210;  51  L.  T.  8*:;  in  Hirknm 
V.  BerenM.  1895.  2  Ch.  638:  7:1  I,.  T.  SZlf;  where  a.  cnnsent  order  ba 
not  been  rlrawn  up.  It  wa*  rescinded  on  motion,  on  proof  that  !ti»- 
bad  twen  a  mlstalfe  In  giving  the  ton  sen  t :  and  fle«  Uuis  v  LtKn 
Ch.  D.  281;   63  L.  T.  K4. 

Where  the  Master  had  proceeded  on  an  alleged  oonwnt  of  roun 
sel.  of  which  he  had  made  no  entry  in  his  book,  and  of  which  the  terms 
were  disputed,  the  report  was  referred  back,  althotif^b  the  Maiten 
recollection  agreed  with  that  of  one  of  the  parties:  Bcaudrv  v  OoIHfn 
6  O.   L.  R.   73. 

A  consent  Judgment,  or  order,  may  be  amended  by  striking  or 
terms  not  consented  tu:   MerchantM  Bank  v.  Orant.  :!  Chy.  Ch.  6f 

The  silence  by  a  party  In  regard  to  a  material  fart  which  ih. 
party  knowing  it  was  not  under  oMigatlon  to  disclose,  is  not  a  ground 
for  a  rescission  of  an  agreement,  or  a  compromise  of  an  action  Tu' 
ncr    V.    Orern.    ISflr..    2    Ch.    205;     43    W.    R.    537;     72    I..    T,    76:^, 

A  defendant  gave  an  undertaking  at  the  hearing  to  make  arta;i, 
payments  to  the  plaintifT;  the  order  was  drawn  up  two  or  three  week; 
later,  and  the  undertaking  was  embodied  In  it;  the  undertaking  wa^ 
given  under  a  misapprehension  of  fact;  but  application  to  discharge 
the  defendant  from  the  undertaking  was  refused,  on  thf  ground  tha 
the  facts  were  ascertainable  by  the  defendant,  and  that  the  appllt^tiNC 
was  under  those  circumstances  too  late:  Attoni'p-Onitral  v  Tomliir 
T  Ch.  D.  388. 

A  consent  to  a  perpetual  Injunction  was  not  allowed  to  be  with 
drawn,  merely  because  the  defendant  afterwards  discovered  that  h- 
had  a  defence:   Ehaa  v.  WiUiamt,  52  L.  T.  39;   n4  L.  J.  Chy.  336. 

Whera  the  Judge  at  the  trial  ruled  adversely  to  the  defendant,  b'jt 
In  compliance  with  the  request  of  his  counsel  modified  his  ruling,  i: 
was  held  that  the  Judgment  was  not  by  conspnt.  and  dtfendani  *as 
not  precluded  from  moving  against  It:  Sweeney  v,  Sinrnry,  16  Ont.  lt,\ 

An  order  arranged  by  consent  between  the  parties,  and  not  tb^ 
result  of  an  adjudication  by  the  Court,  should  shew  on  its  face  that  it 
Is  by  consent  :  Mi'htl  v.  Mutch,  34  W.  R.  251;  54  L.  T.  45;  55  L.  J.  Chr, 
485. 

Disobedience  to  a  consent  order,  good  on  Its  face,  cannot  be  juatified 
by  shewing  grounds,  which.  If  urged  against  the  making  of  the  order, 
might  have  prevented  it  from  being  made:  Kibbh;  rtr.  v.  Cmston,  et 
45  W.  R.  348. 

No  appeal  can  be  had  from  a  consent  judgment,  or  order,  except 
perhape,  by  leave,  gee  Jud.  Act.  s.  24  and  notes. 

The  solicitor  on  the  record,  or  his  agent  acting  for  him.  has  a 
general  authority  to  compromise  an  action  on  behalf  of  bis  client,  pro 
vlded  he  acts  bond  fide  and  reasonably,  and  not  in  defiance  of  his  direc: 
and  positive  instructions,  and.  whether  the  compromise  i»  tnade  ^) 
the  solicitor  or  his  agent,  the  client  will  be  bound,  although  there  is 
no  privity  between  him  and  the  agent:  Ri-  AVirrn.  \^f)X  I  ("h.  *il- 
And  a  client  who  inducet.  his  solicitor  to  believe  that  he  lias  authorl  y 
to  compromise  an  action  upon  certain  terms.  Ih  bound  by  the  (ompri) 
mise.  if  the  solicitor.  In  making  It,  reasonably  believed  that  he  bal 
authority  to  make  It.  eveu  though  the  client  did  not  in  fact  Istsad 
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to  authorize  a  compromiM  upon  those  terniR.  sad  did  not  underwtnd  Kol*  Aai. 
the  terms:  Liltle  v.  Spreadtury.  19X0.  2  K.  B.  «58;  102  L  T.  828.    See  con.mi 
also  MaclKit  v.  BiMe.  12  P   R.  <S2.  "rf"" 

A  solicitor  h««  no  implied  authority  hetore  action  to  compromise 
a  claim:  MamuUiy  v  Polley,  1897,  2  Q.  B.  122;  Dalfy  v.  Hanson.  16  L. 
T.  ^32:  nor  has  he  after  Judgment:  see  Re  .1  Debtor,  infra. 

Counsel  has  full  authority  to  compromise  an  action  at  tlie  trial: 
^altheict  V,  Munster.  20  Q.  B.  D,  141 ;  but  see  Watt  v.  Clark.  12  P.  R. 
359;  and  see  98  1..  T.  Jour.  489;  but  a  compromise  in  intended  pursu- 
ance of  terms  consented  to  by  the  cliROt,  but  by  misapprehension  or 
intentionally  not  strictly  following  them,  is  not  binding  on  the  client: 
UKit  V.  Lewis,  45  Ch.  D.  281;  63  L.  T.  84;  Bcnncr  v.  EdicarSj,  19  P. 
R.  9;  Btoket  v.  Latham.  4  T.  U  B.  303;  A"cnle  v.  Lennox,  iii/ro;  and 
where,  acting  on  general  Instructions  to  compromise,  counsel  consents 
under  a  misapprehension,  such  as,  where  Intending  to  eoncede  one 
thing  he  Inadvertently  concedes  another,  or  where  counsel  are  not  ad 
idem,  the  compromise  Is  not  Mndlng.  and  the  Court  will  set  it  aside: 
Uivkman  v.  Bereni,  1895.  2  Ch.  638;  73  L.  T.  323. 

As  to  the  right  to  repudiate  a  verbal  arrangement  of  compromise 
made  at  the  trial,  before  It  is  recorded  as  a  verdict,  or  judgment:  see 
Broirn  v.  Blackioell,  26  C.  P.  43 

Upon  the  question  of  the  authority  of  counsel  to  compromise,  tht 
Court  will  take  the  statement  ot  the  counsel  from  his  place  at  the 
liar  without  oath:  see  Hickman  v.  Berens,  supra:  and  Wildinp  v.  Saii- 
derson,  1897,  2  Ch.  534. 

An  action  by  an  Infant  by  his  next  friend  cannot  validly  be  com- 
ITomised  by  the  infant,  or  his  counsel,  without  the  sanction  of  the 
Court;  Mattei  v.  loulro.  105  U  T.  Jour   202. 

As  to  the  enforcement  of  a  compromise  by  motion  for  Judgment,  or 
otherwise,  in  the  action:  see  Pirung  v.  Ooicson.  9  O.  I..  R.  248.  and 
notes,  supra,  pp.  44-45. 

A  counsel  has  not  authority  to  refer  an  action  against  the  wishes 
of  his  client,  or  upon  terms  different  from  those  which  his  client 
has  authorized.  Where  a  limitation  has  been  placed  by  a  client  on  the 
authority  of  his  counsel  with  regard  to  the  reference  of  the  action, 
though  It  Is  not  communicated  to  the  other  side,  if  his  counsel 
agrees  to  a  reference  in  disregard  ot  that  limitation,  the  agreement 
to  refer  is  not  binding  on  the  client,  whether  It  results  In  an  inter- 
locutory, or  a  flnal  order:  Neale  v.  Lennox,  1902,  A.  C.  465;  87  L.  T.  341. 

A  consent  order  creates  an  estoppel  between  the  pa-tles:  Ke  South 
American  Co.,  71  L.  T.  334;  unless  procured  by  fraud:  PriMdnan 
V.  Thomas,  9  P.  D.  210;  51  I..  T.  843. 

Where  a  solicitor  after  Judgment  had.  as  the  Court  held,  without  S;''?);",  k» 
authority,  consented  to  an  order  affecting  his  client's  rights  as  against  ,„n„,f,,  ,„ 
third  persons,  the  order  was,  on  the  client's  application,  set  aside:  ^;™"°J';. 
Kc  .4  DrSlor,  1914,  2  K.  B.  758.  ment. 

521.  Clerical   mistakes   in   judgments   or  orders,   or  co;j;.«i;;_ 
errors  arising  tlierein  from  any  accidental  slip  or  omis-  ^^J^ftp^'^-" 
sion,  may  at  anv  time  be  corrected  upon  an  application  in 
Chambers.    C.R.  640, 

The  same  in  effect  as  Eng.  (1883),  R.  319. 
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RULES  OF  COrST. 


What  kind 
of  errora 
corrected. 


A  judgment  by  default  entered  agalnit  a  married  woman,  not  In  thi 
limited  form  prescribed  by  form  No.  110,  was  held  tn  hp  void  and  not 
amendable  under  this  Rule:  Ox\ey  v.  Link,  1914.  2  K,  H  t;!4'  \u,-[ 
T.  i48;  and  see  Re  Uainiltun  v.  perry.  24  O.  L.  R.  38;  wb.rc  the  judi 
ment  waa  entered  by  consent:  and  see  Muir  v.  Jvnka  1913  ■  k  h 
412;  108  L.  T.  747. 

As  to  Judgments  entered  by  default  under  Ruie  37  lor  a  sum  e.\(t«i. 
Ing  what  U  authorized  by  that  Ruh':   see  notea  to  that  Kuir. 

La{ise  of  time  Is  not  necessarily  a  bar  to  the  making  ot  ameod. 
roents  under  this  RuU,  whera  the  rlghta  of  other  pnnips  acquired 
under  the  judgment  or  order  will  not  be  Improperly  afrptted;  thus  an 
action  was  brought  to  enforce  a  covenant,  in  an  assignment  of  lease, 
against  carrying  on  a  buBineas,  and  the  decree  contained  ,in  injunction 
perpetually  restraining  the  defendant  from  carrying  on  the  business 
after  the  lapse  of  19  years  It  was  amended  by  rostrictInK  tlif  injunt 
tlon  "  to  the  remainder  of  the  term  of  the  lease."  which  had  preTionsiy 
expired;  Shipwright  v.  Clements.  38  W.  R.  746;  63  L.  T.  160;  and 
where  a  decree  made  In  1853,  declared  a  party  entitled  to  a  charge  on 
land  for  £500  and  Interest  until  paid,  and  it  appeared  in  189::  that  th- 
claim  in  question  arose  out  of  a  Irand  In  a  penal  sum  of  £1.000.  tbe 
decree  was  amended  so  as  to  limit  the  charge  for  priniipal  and  intereii 
to  a  sum  not  exceeding  the  amount  of  the  penalty:  nation  v.  flams. 
1892,  A.  C.  547;  67  L.  T.  722;  see  also  McMastcr  v.  Radtoril,  16  P.  R 
20:  Milson  v.  Carter,  1893.  A.  C.  638;  and  -vhere  a  judsment  ordered 
costs  to  be  paid  out  of  moneys  In  Court,  and  it  turned  out  that  there 
were  no  moneys  in  Court,  it  was  amended  by  substituting  a  personal 
order  to  pay  such  costs:  Letourneau  v.  Carbonncaii.  3."i  S,  C.  R.  701. 

Under  Chy.  0.  335.  a  direction  necessarily  consequent  upon  the  judg- 
ment, but  omitted  from  the  decree  drawn  up.  might  be  supplied,  such 
aa  a  direction  (now  unnecessary,  see  Rule  416).  to  settle  a  ronvoyiinpe 
Moffatt  V.  Hyde,  6  II.  C.  L.  J.  94;  Trevelyan  v.  Charter,  'j  Beav.  UO. 
or  a  reference  as  to  title,  in  a  decree  for  specific  performance:  ffuffk'f 
V.  Janes,  26  Bcav.  24;  and  an  error  in  an  order  arising  from  an  error 
in  the  chief  clerk's  certificate  which  had  escaped  the  notice  of  all 
parties:  Eckers^ey  v.  Eckeratey,  W.  N.  1884,  133:  an  error  In  a  taxing 
offlcer's  certificate  by  reason  of  dlsburaements  (fees  paid  to  a  refweei. 
by  mistake,  not  having  been  carried  In  for  taxation:  Chrsium  v.  Go''- 
don,  1901.  1  Q.  n.  694;  84  L.  T.  137;  a  foreclosure  judgment  in  the  form 
without  a  reference  as  to  incumbrancers.  It  having  been  dlspovered 
that  there  was  an  Incumbrancer:  Wilgress  v.  Crattfonf.  \2  P.  R.  653; 
Clarke  v.  Cooper,  1")  p.  R.  r>4;  or  other  mistake  nr  slip  Tuner 
V.  flodffson.  9  Beav.  265;  A»keiD  v.  Peddle,  14  Sim.  Mi;  and  w.  Eadie 
V  MrEiren.  14  Gr.  404;  see  also  Ex  parte  Straight.  It;  W.  R.  6S1; 
Andreses  v.  Bohannon.  W.  N.  1869.  80;  Jeffreys  v.  Smith,  ^  \  W.  R.  473; 
Re  GlattriUe'i  Trusts,  W  N.  1878,  21;  Wartnan  v.  Zeal,  W.  N*.  1871. 
241;  Re  Ticl,  11  W.  R.  351;  but  not  any  term  whl.h  rould  only  have 
been  Introduced  by  express  direction  of  tie  Court,  which  was  not 
given  :  Bird  v.  Heath.  6  Ha.  2;{ii;  Whitehead  v.  North.  Cr.  &  Ph.  TS;  nor 
any  substantial  addition  except  by  consent:  Willis  v.  P<irkiTis-n.  3  S». 
233;   but  see  Rule  522. 

The  application  mupt,  "as  a  general  rule,  lie  on  Dotlcf  iladenhursf 
V.  Reynolds.  11  (.Jr.  521. 

An  error  was  corrected  under  this  Rule,  not  befauee  it  did  net 
correctly  carry  out  the  Intention  of  the  Court  at  the  time,  but  befsuse 
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the  parties  were  mlataken  ati  to  the  fact  upoD  wblch  the  judgment  aa  Bel 
It  ftlood  was  founded:  Barker  v.  Purvis,  :il  So!.  Jour.  l.j.'i;  r.6  L.  '!'. 
131:  but  aee  He  Li'Onara,  107  L.  T.  Jour.  409;  »o  an  order  awarding 
coftta  agalnat  a  defendant  who  had  not  appeared,  the  Court  tblnklng 
be  was  represented,  was  amended  by  striking  out  such  award  nf  (-osts: 
CouMina  V.  Cronfc.  17  P.  R.  348:  a  clause  Rivmg  special  directions  as  to 
acaie  of  costs  was  inserted  In  Doawell  v.  Norton,  18  T.  L.  R.  728.  But 
in  Klinck  v.  Ontario  Loan  A  I.  Co.,  before  the  Divisional  Court.  Cli.  D.. 
I'S  June.  1889,  It  was  considered  that  a  Judge  had  no  power  to  amend 
his  judgment,  after  it  had  been  formally  Issued,  even  on  the  ground 
of  mistake  (except  to  make  it  carry  out  the  intention  of  the  Court  when 
it  was  made),  and  an  order  made  in  such  circumstances  was  vaca- 
ted, and  a  new  order  to  the  like  effect  was  made  by  the  Divisional 
Court:  Broom  v.  Pepall,  23  O.  L.  R.  630.  See  also  Glanirr  v.  Rolls.  62 
L.  T.  30B;  PreWoit  Banltir\g  Co.  v.  Allsop,  1895,  1  Ch.  141:  McJfMler  v. 
(tod/ord,  16  P.  R.  20:  Ainmarth  v.  WiMing,  1896,  1  Ch.  673;  i"or(  Elgin, 
cic.,  V.  Et>v.  17  P.  R.  IS;  Mcllhargev  v.  Ouecn.  2  O.  W.  N.  916.  See 
also  notes  pre<-eding  Rule  J21. 

A  motion  to  amend  a  decree  in  which  the  pleadinge  and  evidence, 
or  anything  beyond  the  judgment  pronounced,  and  the  decree,  is  re- 
quired to  be  looked  at,  must  be  made  in  Court:  Lapp  v.  Lapp,  2  Chy. 
Ch.  234:  4  Chy.  Ch.  3. 

In  Livingstone  v.  Wood.  29  Gr.  157,  a  decree  diiecting  an  account 
was  amended,  by  striking  out  a  declaration  that  the  plaintiff  was 
entitled  to  certain  credits,  which  had  not  formed  a  substantive  part 
of  the  judgment,  so  as  to  make  the  decree  conform  to  the  actual 
judgment,  and  enable  the  credits  to  be  further  investigated  in  the 
Master's  office. 

On  motion  under  the  correeponding  English  Rule,  an  order  made 
under  the  Settled  Estates  Act  was  varied,  so  as  to  dispense  with 
ronsents  of  tenants  for  life  to  leasing  powers  granted:  Re  Riley's 
rnuts,  30  Vf.  R.  78. 

Where  an  order  had  l>een  made  on  the  petition  of  se'-eral  persons, 
two  of  whom  had  not  authorized  it,  the  Court,  under  this  Rale 
amended  the  order  by  striking  out  the  names  of  those  two  as  peti- 
tioners, and  treating  them  as  not  having  been  served  with  the  peti- 
tion: Re  Savage,  15  Ch.  D,  557. 

Where  the  costs  of  a  motion  tor  an  Interim  injunction  having  been 
reserved  till  the  trial  of  the  action,  the  plaintilTs  counsel  omitted 
to  ask  for  them  at  the  trial,  and  ihey  were  not  provided  for.  it  was 
held  that  the  omission  might  he  supplied  under  this  Rule:  Fritz  v. 
Holuon,  14  Ch.  D.  542.  561.  So,  where  the  Judge  Inadvertently  omitteil 
to  make  any  order  as  to  the  costs  of  the  action:  Hardy  v.  Piclcan'.  12 
P.  R.  428;  and  see  Rale  622. 

But  where  the  decree  did  not  direct  the  payment  of  costs  "  forth- 
ulth,"  and  it  did  not  appear  that  such  a  direction  was  Intended  by 
the  judgment,  an  application  to  i.piend  was  refused:  Wihoti  v.  Ko6erf- 
mn.  3  Chy.  Ch.  100. 

For  amendment  of  orders  so  as  to  provide  for  costs  omitted  by 
mistake:  see  Blakm  v.  ifoll.  5S  L.  J.  Chy.  568;  56  L.  T.  400;  Vinej,  v. 
rlwpHn.  3  De  O.  &  J  282:  St.  Michael's  College,  v.  \i.rrick.  26  Gr.  216, 
Where  a  judroKnt.  order,  report  or  certlflcate  is  varied,  it  is  not  the 
correct  practice  to  make  any  actual  physical  alteration  In  the_  docu- 
ment:  Rule  187;  see  Fol  v.  Bcarblock.  4.'   1.    T   469.  46  I..  I.  14o. 
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KULBfl  OF  OOUBT. 


on  which 
ihire  w»>  Hi 
«ili'idir»(ioi 


Applicfttion 
In  impeach 
jiidgniMitH, 


t>n  pelillon 
under Chy. 
Urd.  330. 


532.  Wlioro  n  judjrment  or  order  requires  amondmem 
ill  any  particular  on  which  the  Court  did  not  aJjudiealt, 
tiie  same  mav  be  amended  bv  tiie  Court  on  motion    CR 

r>4i. 

Where  the  appUcatioa  was  made  after  the  time  within  which  ih- 
i'AUM  rould  have  beeu  reheard  without  leave,  h,  was  held  ibat  ih^ 
applUvnt  need  not  apply  for  leave  to  move,  but  must,  aevprthele** 
nake  out  such  a  caae  as  would  be  aecesiiarr.  In  order  to  obtain  leite 
to  rehear  after  the  time  had  elapsed;  O'Donohgue  v.  Hvmbroff,  19  cr 
95.  And  aee  Fritz  v.  Hobaon,  and  Hurdy  v.  Pickant:  makeyv.  Hall 
and  other  (-uses  cited  la  note  to  preceding  Rule,  p.  ll^V 

523.  A  itarty  entitled  to  maintain  an  action  for  the  re 
veraal  or  variation  of  a  judgment  or  order,  upon  thp 
ground  of  matter  arising  subsequent  to  the  making  there 
of,  or  subsequently  discovered,  or  to  impeach  a  judgmeDt 
or  order  on  the  ground  of  fraud,  or  to  suspend  the  opera 
tion  of  a  judgment  or  order,  or  to  carry  a  judj^ent  or 
order  into  operation,  or  to  any  further  or  other  rpli^-f 
than  tliat  originally  awarded  may  move  iti  the  actimi  for 
the  relief  claimed.     CR.  642.  aimended. 

UndpT  C.  R.  842  the  application  wae  refMiIred  to  i^-  made  br  >>•■'■ 
tlon.  under  the  present  Rulr  it  may  be  made  by  notfrp  or  motion  wh^ 
however,  should  set  out  the  grounds  on  which  it  is  baserf.  The  H«^ 
appllHK  only  to  cases  In  which  bills  m  Chancery  t-ould  formerly  be  filec. 
for  the  purpOHi'R  mentioned  In  the  i{ule,  and  has  no  appliiatlon  tc 
proceedingf.  In  .1  Surrogate  Court  to  vacate  an  order  madn  by  tbe 
Surrogate  Court  Judge  on  the  passinp  of  an  exemtor'a  anounts: 
Ife  M'ilson  .(    Tomnto  O.mrat  Trusts  Corp.,  13  O.  1..  R.  82. 

Formerly  a  person  presenting  a  petition  under  Chy.  0.  330.  from 
which  this  Half  is  taken,  in  a  case  where  formerly  a  bill  of  reriew 
or  a  bill  in  thi'  nature  of  a  bill  of  review,  should  have  bien  filed,  ^^i-: 
required  to  give  si'furlty  for  costs  :  Satilier  v.  Doyle,  befori!  Proudfoo: 
V.C.  19  and  '2G  Nov..  1S77.  and  see  Beames'  Orders,  pp.  :U4.  3fi6.  aad 
see  Ont.  Order  in  Chy.  i2th  July.  1844.  Ixxix:  but  see  Chy.  0.  1:  bm  it 
would  seem  that  no  such  security  is  now  rt.'quired  to  h*-  giv«*n.  unle?! 
expressly  ordered. 

An  order  made  lor  the  payment  out  of  Court  of  money  in  a  winkl- 
ing up  proceeding,   was  rescinded  and   t!i*"  nioney  urdercti  to  bf 
funded,  on  the  iipplliatlon  of  the  Receiver  Cpneral  who  bad  receiv-: 
no  nori.o  of  the  motion  lor  the  order,  though  hnvli,;,'  an  ini  hoate  fni'r 
est  in  the  fund:   lir  Central  Bank.  24  Ont.  App.  4Tm;  2S  S    C.  R.  1P2. 

Leave  to  move  under  this  itule  i«  not  necesaarv  in  any  lase: 
Duggan  v.  McKay.  1  Chy.  Cb.  380. 

For  cases  in  which  petitions  have  been  presented  undT  Chy  0.  "-" 
see  Bnnk  of  Vppcr  Canada  \.  Wattavr.  ifi  (jt,  liSif;  Brous''  v.  ■Sfajf"''' 
Ifi  Gr.  1 :  Dvmble  v.  Cohourp  <(  P.  Ry.  Co..  29  (ir.  121;  .ViH"n  ■  •''«"■!'■  '- 
Gr.  14;;;  Colonial  Trusts  \.  Cintwrhn,  21  Or.  70:  Hi>hH,.n  v  iFnd..  U 
Gr.  6D6;    15  Gr,  u6r,. 
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Ai  to  TacatlDK  A  Judgment  on  the  npiillcation  of  the  iiarly  Id  whotie  Bol*  sas. 
favour  It  la.  where  a  third  party  might  be  affected  thereby:  gee  Toronto 
Hialal,  etc.,  Co.  \.  McLaren,  14  P.  R.  89;  and  as  to  vacating  a  Judg- 
ment or  order  at  the  requeil  of  the  plaintiff  In  order  to  enable  him  to 
amend  hU  proceedings:  aee  Clarke  v.  Cooper,  IS  P.  R.  54;  Wil»reM  v. 
CmKlord.  12  i.  R.  666. 

Sentble.  the  Rule  Is  not  Imperative,  and  where  consequential  relief 
Is  sought,  which  could  not  be  granted  upon  petition  In  the  original 
action,  a  new  action  may  he  brought:  f.pfmin!;  v.  Armilaei:  18  P.  R. 
m:  sM  alaa  W»«l(  v.  Palmer.  1899.  2  Q.  B.   IM;   80  L.  T.  639 

AMMwtlwa  to  lasyMek  «  J>4cm^  «  tka  Orouad  of  P»»md.  ^,f  g;«™ 

—A  bill  of  thla  kind  was.  prlof  !•  Cky.  0.  330.  proper,  where  a  decree  j„aj„„„,i, 
bad  been  obUlnad  by  ft«d.    Where  the  decree,  lM)W*rer,  had  also  tees  «J  fj^^^ 
amruied  by  the  House  of  Lords,  It  would  ae«n  to  have  boe»  necesaary 
that  application  should  he  first  made  to  the  House  of  Lords  for  direc- 
tions: S»cdiii'n  V.  Polriclt,  1  llacq,  H.  L.  C.  333.  and  see  Tommeji  v. 
White,  4  H.  L.  C.  313. 

In  England,  where  no  such  practice  as  that  prescribed  by  thla 
ffule  Is  In  force.  It  Is  held  by  analogy  to  the  former  practlca  that 
In  order  to  set  aside  a  Judgment  obtained  by  fraud,  a  new  action  must 
now  be  brought:  Flou'cr  v.  Lloyd,  11  Ch.  D.  297;  Priestman  v.  Thomal. 
■1  P.  D.  210:  51  L.  T.  843;  Cole  v.  Lany/ord,  1898.  2  Q.  B.  36;  Wyatt 
(   Palmer,  1899.  2  Q.  B.  lOS.  80  L.  T.  639. 

Where  It  can  be  shown  that  a  Judgment,  whether  foreign,  or  domes- 
tic, has  been  obutned  by  fraud.  It  cannot  be  held  to  be  binding  on  the 
part}-  on  whom  the  fraud  bas  been  practised:   .foftnjioit  v.  Barktey. 

10  0.  U  R.  724 :  AbovtoU  v.  Openhcifflcr.  1882.  10  Q.  B,  D.  29.'.. 

An  order,  obtained  by  the  suppression  of  material  facts,  may  be 
>pt  aside  on  motion;  Merehaitti  Bank  v.  SusseT.  4  O.  L.  R.  .*t24. 

ApTHoatioM  to  iMpomd  tke  OparaUon  of  a  Jmdgmomt.— Bills 

.It  this  kind  were  formerly  necessary  whenever  it  was  sought  to  stay 
:he  execution  of  a  decree:  e.a.,  where  an  appeal  was  pending  from 
the  decree.  But  relief  of  this  kind  has,  since  Chy,  O.  330.  been  granted 
on  motion  in  Chambers,  without  even  a  petition :  Campbell  v.  Eitiiarils. 
6  P  R.  159;  Walker  v.  .Vtl'-ii.  3  Chy.  Ch.  418.  In  such  cases  security 
was  cenerally  required  to  be  Riven:  I^.  The  staying  of  proceedings 
pending  an  appeal  is  discretionary.    In  a  case  where  the  Court  refused 

11  stay  proceedings  pending  an  appeal  from  an  order  allowing  a  demur- 
rer. It  directed  that  an  answer  filed  should  not  prejudice  the  appeal : 
.tfcMiirral/  v,  Grond  Trunk  Hy.,  ^  Chy.  Ch.  125. 

But  where  a  Judgment  was  not  appealed  from,  and  restrained  the 
jnlrlngement  of  a  dc  Imlo  iiatent  and  ordered  an  account,  the  Court 
refused  to  stay   the  accoirat.   or   the  carrj     s   out  of  the  judgment, 
though  the  patent  had  been  subsequently  revoked:  Poultoi 
uMe'vovem  .t  Boiler  Co..  1908.  2  Ch.  433;  99  L.  T.  647. 


Application 
to  Buapctid 
operallnn  cif 
A  JudKnif  nt 


Adiusi 


Application,   to  Carry  .  Judgmomt  l«to   Operation.     Bills   of  Appl.^ 
rhis  kind   were  aometlniP'*  necessary  where   th*'   parties  neglected   to  j„dg,n,ni 
iJroceed  utwn  the  decrer,  and  their  rights  under  It  had  become  em-  into  op.r 
-Arrassed  bv  aubsequent  events,  and  It  was  necessary  to  have  them 
»^tied  by  tikf  decree  of  the  Court.    See  Mltford  Pleadings.  3rd  ed.,  .o. 
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RULES  OF  COUBT. 
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lUtiM  f  Bmlaw.— Prior  to  Chy.  O.  330,  wbrre  a  p»rty  Huib 
to  Impeach  a  decree,  either  for  error  Id  law  appearlnc  In  the  bod*  a 
the  decree,  without  further  examination  of  matters  of  fact,  or  u 
reapect  of  aome  new  mattera  arlalnr  after  the  decree;  or  on  new  et|. 
dence  dlaoovered  after  decree  made,  which  could  not  ponnlbly  htv»  bftti 
used  when  the  decree  waa  prouounced;  In  auch  casei,  where  the  dnrft 
had  been  enrolled,  a  bill  of  r«vlew  waa  filed,  and  where  it  bad  doi  b«L 
•nrolled  a  bill  In  the  nature  of  a  bill  of  review  was  the  Droper  ptdlvh- 
log:  see  /tumble  v.  Cobourg,  etc.,  29  Or.  IL'l. 

Where  the  bill  waa  filed  on  the  ground  of  error,  It  waa  DeceiMry  tc 
apecincally  aaalgn  the  error  complalued  of,  and  It  muHt  have  be^n  il 
error  of  law,  apparent  on  the  face  of  the  decree,  and  not  a  m^r- 
error  ol  Jur'vment:  Oreen  v.  Jenkint.  6  Jur.  N.  8.  51,1,  ,:g.;  |t  couiti 
not  be  afc  'd  for  error  that  any  matter  had  been  decreed  contnry 
to  the  r       h:  MtllUh  v.  William;  1  Vern.  166. 

Fo-  A.^rt  alnce  The  Judicatun-  Act:  aee  Synod  v.  />,■  Blagvicr-,  ii 
P.  R.  1  Bank  of  B.  .V.  A.  v.  Western  Int.  Co..  U  P.  R.  434;  BojmJ; 
V.  Coaki,  6  R.  167;  and  aee  Wilkins  v.  Wilkinn.  100  L.  T.  Jour.  418 

Hemblc,  an  ^plication  to  review  will  not  now  be  cnterLalBed  In  any 
caae  In  which  the  applicant  could  have  appealed  frwii  tht'  Jiidpnem  u; 
order  In  queation:  Bright  v.  Scllar,  1904.  1  K.  B.  fi;  89  L.  T.  137. 

An  application  under  the  present  K«te  ia  a  prwcedinft  in  the  am 
and  is  properly  made  In  Court  to  the  Judge  who  pronuuncid  the  ]ud; 
ment,  or  order,  sought  to  be  varied,  etc. :  Armour  v.  Mnrhants  Raiik 
n  P.  R,  108;  Bank  of  British  \or(*  America  v  Wtstern  .Umr^iu-^ 
Co..  11  P.  R.  434;  Synod  v.  Da  fila^vierc,  10  P.  R.  U;  but  where  in* 
evidence  la  discovered  within  the  time  limited  for  moving  beforti  a 
Divisional  Court,  under  >{%le»  491,  492,  a  motion  for  a  now  trial  cb 
that  ground  -may  be  made  to  the  Appellate  Division 

A  new  trial  was  refused  where  the  fresh  evUhnt-e  *,t.-i  (al>  la  :yr 
roboratlon:  tlowarth  v.  McOugan.  23  Ont  396;  TruvibU  •■  99rtin. :: 
Ont.  App.  51. 

A  respondent  may  ftle  affldHvlta  In  answer  without  the  leave  of  '^v 
rott-Pt:  Robton  V.  Wride.  14  Gr.  C06;  15  Gr.  56r.. 

On  applications  to  open  u^  proceedings,  by  way  of  rtvit-t'.  on  'r 
ground  of  newly  discovered  evidence,  the  party  applying  musi  ;M 
(1)  that  the  evidence  is  auch  that  if  It  bad  been  brouf;ht  forward  at 
the  proper  time,  ll  might  probably  have  changed  tb<  result:  (2)  ^i 
at  the  time  he  might  have  so  used  it,  neither  bt-  nor  his  agent  ini 
knoweldge  of  it;  (3)  that  it  could  not.  with  reasonable  diligence,  have 
been  discovered  in  time  to  have  been  so  used;  and  <ii  lOf  iipplK^^' 
must  have  used  reasonable  diligence  after  the  dl"ov'.ry  of  'h"  -  " 
evidence:  Hoaking  v.  Terry,  8  Jur.  N.  S.  977;  Mnsim  v.  arney.  1- Gr 
143;  DumbJe  v.  Cobourg  and  Peterhoro'  Ry.  Co..  2S  Gr.  121:  Oolonm 
Trusts  V.  Cameron.  21  Gr.  70;  spl  also  Carrtidice  v.  Currie.  19  Or.  1"' 
Waters  v.  Shade.  2  Or.  218;  Murray  v.  Canada  Central  RaiUvay  Co..  ' 
Ont.  App.  646;  Synod  v.  De  Blaguiere,  10  P.  R.  II :  Bank  of  B.  \.  '  ' 
Western  Ass.  Co..  11  P.  R.  434;  Boswell  v.  Coaks,  G  R.  167. 

B«»  jBdleata.— A  Judgment  obtained  bona  fide  anil  uOt  reversed  If 
a  bar  to  any  further  action  for  the  same  cause;  but  where  res  jitdvata 
Is  relied  on,  and  In  the  former  action  a  judgment  by  ronspnt  was  pro- 
nounced, and  it  Is  Impossible  to  say   from  the  record  what  was  the 
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qupfltlon  adjudlcftted,  tbe  Court  mutt  needs  go  Into  eTidenca  dehor$  the  >■)•  Sli. 
rerard  In  order  to  find  out  what  wms  actually  decided  by  the  Judrment 
rpUed  on  at  conitltutlng  a  bar:  Re  Ontario  Sugar  Co.,  22  O.  L.  R.  621; 
■H  0.  L.  R.  332;  44  S.  C.  R.  659. 

Where,  In  the  former  action  the  plalntlfl  might  have  recovered  ihe 
damagea  lued  for  In  a  aubiequent  action  brought  by  blm,  tbe  Judg- 
ment In  the  former  action  will  constitute  a  bar:  >'arne«i  v.  Htill.  128 
L.  T.  Jour.  284;  and  see  Badar  Bee  v.  Noordin.  1909,  A.  C.  615;  but 
where  a  plaintiff  was  dlamlBBed  from  his  employment  in  October  and 
then  lued  for,  and  recovered  hit  October  wages.  It  wan  held  >hbi  the 
Judgment  waa  no  bar  to  a  subsequent  action  for  damages  for  wrong- 
mi  dismissal:  Hayct  v.  HartKaw.  30  O.  U  R.  157. 

Where  a  defendant  In  a  previous  action  on  a  contract  omitted  to 
set  up  the  Statute  of  Frauds  as  a  defence,  and  Judgment  wns  given 
axainst  him,  such  Judgment  will  constitute  res  jwlirata  %o  as  to  prevent 
the  defence  of  thi'  Statute  of  Frauds  being  set  up  In  any  future  action 
on  the  sam*'  contract:  ff"mpftHc»  v.  Humphrica.  \>10,  1  K.  B.  7M; 
102  L.  T.  4»2;  1910,  2  K.  '  ''Si;  103  L.  T.  14;  Cooke  v.  Richrnan.  1911. 
:  K.  B.  1125. 

An  order,  of  Judgniont,  pronoumod,  may  be  effective  as  a  ilefente  of 
res  ivdi'-ata  werx  before  It  has  been  attually  passed  and  entered:  see 
V'-Mven  V.  Pigott,  31  O.  L.  R.  364. 

\  Judgment  which  ft  Is  shown  waa  obtained  by  fraud  cannot  be 
relltd  on  as  constituting  rca  jutticata:  Johnson  v.  Barklcy,  10  O.  L.  R. 
724,  and  such  fraud  may  he  shown  aa  an  answer  to  the  defence  of 
res  judicata.    lb. 

Fnrther  DlrecUova.  L'nder  the  concluding  clause  of  this  Nulc 
a  motion  for  judgment  on  further  directions  would  appear  to  be  auth- 
orized, where  a  cause  has  been  referred  to  a  Master  for  report,  and 
further  directions  have  been  reserved,  and  It  would  also  appear  to 
authorize  a  motion  for  judgment  as  to  any  matter  in  which  the  parties 
claim  to  be  entitled  to  some  further  relief  than  that  provided  for  or 
a^ljudicated  by  the  original  Judgment,  and  which  is  consistent  with 
itif  ryllef  claimed  by  the  pleadings:  see  p.  658,  supro. 

524.  Upon  the  production  of  the  order  of  His  Majesty 
in  His  Privy  Council,  made  upon  an  appeal  to  His 
Majesty  in  Council,  or  of  the  certificate  of  the  Registrar 
of  the  Supreme  Court  of  Canada  npon  an  appeal  to  that 
Court,  the  officer  of  tiiia  Court  with  whom  the  judjrment 
iir  order  appealed  from  was  entered  shall  cause  tlie  same 
to  be  entered  in  the  jud^rment  book,  and  all  subsequent 
piooeedinjrs  may  he  taken  thereupon  as  if  thf  decision 
!uk1  been  ffiven  in  this  Court.  CM.  1355  and  81S  «  and  h, 
amended. 

rnder  thi»  Rule  the  i»roper  ofBcer  of  the  High  Court  Division  can. 
wifhfHii  order,  enter  In  -he  Judgment  Book,  the  Order  of  His  Majesty 
in  His  Privy  Council,  or  fhe  certiftcate  of  the  iTeKlstrar  of  the  Supreme 
Court  of  CaBada,  and  It  may  rh  -e«poo  be  acted  on  as  a  judgment  of 
the  High  Court  DfvKion     see  Louaon  v    Canada  Farmert  tns.  Co..   « 
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Oot.  App.  613.  Proceu  amy  tbeo  be  liiupd  on  the  JudgmeDt  to  enieMi 
without  further  order:  l.otttun  \,  Canada  /'armrrc,  •/<.,  supra  Tb* 
Judcmont  cnli-red  in  Iha  illgh  Court  must  oot  be  altered  in  wcgrdMc. 
with  the  certificate  of  the  Appellate  Court,  where  luch  wrtlflcate  vtrifj 
the  Judgment  appealed  from.  The  Incouvealence  attending  any  pby 
ileal  alteration  of  the  recordk  of  the  Court  are  pointed  out  In  19  c  L 
J.  30^;  and  It  Is  now  forbidden  by  Itute  187,  tupra. 

The  certlflcate  of  the  Reglatrar  of  the  Supreme  Court  >t  Canidi.  or 
the  order  of  HIa  Maieaty  In  Hla  Privy  Council,  1»  entered  lu  tbe  judi 
ment  book  vvrbatin  it  Uttratim.  and  a  note  referring  thereto  U  uti- 
In  the  margin  of  the  entry  of  the  original  Judgment,  or  order,  lOtcuu 
thereby;  It  should  be  entered  In  the  same  offlce  In  which  the  grder  or 
Judgment  appealed  from  was  entered. 

Where  the  order  of  His  Majesty  In  His  Privy  Council  dlre<ti,  mu 
to  be  paid,  it  Is  not  competent  for  the  Court  below  to  direct  under 
Hulc  666;  or  for  the  Taxing  Otllcer  to  allow  under  Itul-  fiiw,  a  m  ofl 
In  respect  of  such  coits:  littalHc  itov/lng  Co.  v.  JoMe,  IT  0,  U  R.  33;. 

The  Supreme  Court  cannot  go  behind  the  rertinint«>  nf  the  Prh; 
Council  as  to  the  result  of  the  appeiil:  see  Booth  v.  I{ait>  21  3  C  K 
637. 

626.  Kvery  jtid|?inent  and  order  by  wiiicli  a  judpnen! 
is  affirmed,  reversed,  set  aside,  varied,  ur  in  any  way 
modified,  sliall,  in  addition  to  any  other  entry  thereof,  b* 
entered  in  the  office  where  the  original  judjynit'Tit  or  ordpr 
is  entered.    C.R.  1262  and  fi35  (4),  amended. 

In  addition  to  the  entry  required  by  this  Rule,  there  is  also  to  be 
made  in  the  marfrin  of  ..e  entry  of  the  Judgment  or  order  afflrmed, 
rpversed.  net  aside,  varied,  or  modified  thereby,  a  not.'  referring  m 
the  order,  whereby  the  same  Is  afflrmed,  reversed,  or  varied:  s*^ 
Rute  187. 

Mimpnu  "'     ^^^-  J"<^ffinents  and  orders  pronounced  in  trials  at 
>t  (ri.h         Toronto  shall  be  settled  by  the  Registrar  to  whom  is  a^ 
signed  tlie  duty  of  settling  judgments.    C.R.  <i24. 

By  former  C.  R.  28  the  aettling  of  Judgmenia  made  iit  any  aitiinp 
of  the  Court  in  the  County  of  York  for  trial  was  assigned  to  tbe 
Senior  Registrar  of  the  High  Court  Division.  Under  Rule  r»27  he  miv 
also,  If  desired,  settle  Judgments  pronounced  In  any  othpr  country. 
By  R.-i{iBtr»r  The  Rcgiflj-ar  referred  to  In  this  Rule,  therefore.  Is  the  Senior 
Registrar  j^  the  High  Court  Division. 

Wh«iC  a  judgment  is  pronounced,  or  an  order  made,  by  tbe  Court,  a 
note  is  taken  by  the  Registrar  or  other  officer  attending  the  Court 
for  the  purpofie.  and  a  similar  note  is  Indorsed  by  counsel  on  their 
briefs;  and  from  these  notes  the  draft  or  minute  of  the  Judgment,  or 
order  Is  prepared. 

Judgments  pronounced  on  circuit,  are,  when  nectsBary.  to  be  aettle-i 
by  the  Deputy  Registrar,  Deputy  Clerk,  or  Local  Kegistrar,  or  by  the 
Senior  Registrar;  see  Rule  527. 

Thia  Rule  only  refers  to  Judgments  pronounced  after  a  trial  at 
Toronto ;  Judgments  pronounced  on  motions  in  the  Weekly  Court  are 


HKTTI.KMKNT  (»F  JIDOMKNTH  ASl»  ORKKKH. 


nr»i 


lettlfd  by  the  CItrk  of  that  Court,  or  other  officer  actlni  u  CItrk  Bvit  Mt. 
tben'of:  see  Itulc  761, 

Tb»  party  on  wboH  motion  k  Judgtutmt  or  order  li  made,  tf  he 
obtalD*  any  r»Uef  or  btnellt  thereby,  li  prind  t(u\r  entltlnl  to  tbe 
cirrlege  o'  it. 

The  parly  deHlrlni  to  enter  a  Judgment,  or  luue  an  order,  tbe  Appoimmant 
minutee  of  which  require  to  be  tirat  fettled,  uiuelty  In  prartUe  pre*  *""*"'* 
parei  a  draft,  and  attenda  the  Reglitrar,  or  other  officer  authoriied 
to  lettle  the  minutes  of  the  Judgment  or  order,  for  an  appointment 
to  settle  It.  The  R^^strsr  or  other  officer  will,  however,  If  required, 
blmielf  prepare  thi>  drnft  of  tbe  Judgment  or  order,  and  when  It  Is 
ready  will  Issue  th>^  appointment  to  settle  It,  tf  he  deems  one  n«^es- 
■ary:  see  Hulc  528. 

On  the  retnrn  of  tbe  appointment,  the  parties  nottfled  attend  and 
make  any  objections  they  may  have  to  the  draft,  which  are  disposed 
of  by  the  Registrar,  or  tbe  officer  Bettllng  the  minutes,  who  then  marks 
the  draft  settled,  and  adds  bis  Initials.  Tbe  minutes  having  been 
settled,  the  Judgment,  or  order,  is  then  engrossed,  and  having  been 
(ompared  with  the  draft  and  passed.  It  is  then  signed  by  the  Registrar, 
or  other  officer,  who  has  settled  the  mlnutea,  and  It  Is  then  ready  for 
entry. 

Where  tbe  Registrar  or  other  officer  thinks  It  necessary,  be  may  give  Appointin*nt 
an  appointment  to  pass:  e.g.,  when  any  blanks  have  been  left  In  the  '"**■" 
draft;  or  tbe  terms  of  the  order,  or  Judgment,  are  complicated,  and 
the  ■  Is  any  danger  of  error  In  transcribing  the  draft.  Tbe  passing  of 
the  judgment,  or  order.  Is  merely  tbe  act  of  comparing  the  engrossment 
with  the  draft  and  seeing  that  it  agrees  with  It,  and  signing  and  mark- 
ing it  for  entry. 

Where  on  an  appointment  to  settle  or  pass  a  Judgment  or  order 
the  party  served  attends,  but  the  party  serving  tbe  appointment  does 
not  attend  or  is  not  prepared  to  proceed,  tbe  officer  settling  tbe  Judg- 
ment or  order  may  proceed  ex  parte  to  settle  the  minutes,  or  pass  the 
Judgment  or  order;  or  if  a  party  served  asks  for  delay,  the  officer  may 
grant  the  delay  on  such  terms  as  he  things  reiisonable.  He  would 
not  appear  to  have  any  Jurls'llctlon  to  make  any  order  as  to  coats 
as  he  would  not  be  acting  as  a  Judicial  officer:  see  Jud.  Act,  r.  74  (4). 

Where  either  party  dots  not  attend.  It  would  seem  that  the  officer 
Is  not  Justified  In  proceeding  ex  parte  until  the  lapse  of  half  an  hour 
from  the  time  appointed:  Rule  2Z5. 

The  officer  In  settling  any  Judgment  or  order,  may  introduce  audi 
alterations  as  from  bis  experience  he  believes  the  Court  will  sanction; 
and  these  alterations  are  binding  on  the  parties:  see  Davenport  v. 
Stafford,  8  Beav.  503;  ffargrave  v.  Hnrgiave.  3  Mac.  A  G.  348;  Seton, 
5th  ed..  T64;  McKiniUcy  v.  Armstrong,  U  P.  R.  200.  It  Is  also  his 
duty  to  bring  to  the  attention  of  the  Judge  any  defects  he  may  lind  to 
exist  In  the  proceedings.  Thus,  when,  after  Judgment  pronounced.  It 
appeared  before  tbe  Registrar  that  one  of  th»'  defendants  had  not  been 
duly  served  with  process,  on  his  bringing  the  ii(»lnt  to  the  attention  nf 
the  Judge  the  Judgment  was  ordered  not  to  be  drawn  up;  Re  Hownrd. 
10  Ch.  D.  550. 

Where  the  Registrar  finds  that  the  Judgment  or  order  has  been 
pronounced  without  due  notice  to  a  non-appearing  party,  entitled  to 
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notice,  before  drawing  up  the  order  or  judgment  he  should  obtain  ih« 
direction  ot  the  Court:  see  Tilling  v.  Blythe,  106  L.  T  Jour  3ti5-  isoa 
1  Q.  B.  557.  ■  "* 

Where  questions  of  difficulty  arise,  the  Registrar  may  require  the 
matter  to  be  mentioned  to  the  Court. 

Where  the  Judgment  to  be  settled  was  pronounced  at  a  trial  the 
Judge's  Indorsement  on  the  record  is  the  officer's  guide  and  warrani 
for  the  terms  of  the  Judgment:  see  Rule  264.  and  In  the  case  of  orders 
the  entry  In  the  Registrar's  book. 

MotioM  to  Tary  MinatM.— After  the  draft  or  niiniitos  hav.^  !^n 
settled  by  the  Registrar,  or  other  ofBcer,  but  not  before,  any  party 
dissatisfied  may  move  to  vary  the  minutes;  and  the  Registrar,  or 
other  officer,  should  be  prevlouslv  Informed  of  the  applicatloa;  prin« 
V.  Howard,  14  Beav.  208;  Hood  v.  Cooper,  26  Beav.  373;  Tentiant  v 
Trenchard,  L.  R.  4  Chy.  537.  545;  British  Dynamite  Co.  v.  Krebs,  25  W 
R.  846;  and  such  application  may  be  made  at  any  time  befdre  the 
Judgment,  or  order,  is  passed  and  entered;  l  Turn.  &  Yen.  319;  Danl. 
Pr,  875;  Seton,  5ih  ed.,  164.  The  notice  of  motion  should  be  served  on 
all  parties  interested,  and  state  the  alteration  desired. 

The  Court  may  refuse  to  permit  any  question  to  be  argued  on  i 
motion  to  vary  the  minutes,  except  what  was  the  actual  order  made, 
and  whether  the  intention  of  the  Court  has  been  correctly  expressed: 
South  Wales  Min.  Co.  v.  Daviea,  31  Sol.  Jour.  110;  unless  both  panlee 
consent  to  an  addition  being  made,  or  when  it  cannot  be  ascertained 
what  order  was  pronounced ;  in  which  cases  the  Court  may  allow  the 
case  to  be  re-argu^".  see  Seton.  6th  ed..  165;  Hendrie  v.  Beaity,  29  Gr 
423.  The  Court  has,  however,  on  a  motion  to  vary  minutes,  varied  the 
decree:  Johnson  v.  School  Trustees,  26  Gr.  204;  and  until  a  judgment 
has  been  actually  entered  a  Judge  may  recall,  or  alter  the  Judgment: 
Glasgow  v.  Qlasgoic,  9  Ont  511,  note;  Canadian  L.  rf  E.  Co.  v.  Dytart. 
lb.;  Re  Suffield  d  Waits,  20  Q.  B.  D.  at  p.  697;  Re  Adam  Eyton.  36 
Ch.  D.  299,  and  other  cases  in  notes  to  Rule  521;  and  see  Mmroet. 
Heuhach,  45  C.  U  J.  252  (M.). 

An  appeal  is  not  proper  from  the  decision  of  the  Judge  on  a  motion 
to  vary  the  minutes  of  his  Judgment,  or  order.  The  appeal  must  be 
from  the  Judgment  or  order  in  Its  entered  form:  James  v.  Janet.  6" 
L.  T.  584. 

As  the  Registrar  or  other  officer  settling  minutes  has  no  jurti- 
dlctlon  to  stay  the  entry  of  an  order  or  Judgment  Indefinitely,  any 
motion  to  vary  the  minutes  should  be  made  promptly,  after  the  settle- 
ment of  the  minutes;  It  should  be  made  returnable  at  the  next  sittings 
of  the  Court  at  which  the  order  or  judgment  was  pronounced,  if  a 
Divisional  Court;  or  before  a  Judge  of  the  High  Court  Division,  if  the 
order  or  Judgment  was  pronounced  In  the  Weekly  Court,  or  at  a  trial. 
Such  motions  are  usually  heard  before  the  Judge  by  whom  the  order 
or  judgment  In  question  was  made,  and  if  he  be  not  then  sitting,  the 
motion  will  usually  be  adjourned  to  be  heard  by  lifm. 

Any  variation  made  on  a  motion  to  vary  the  minutes  is  embodied 
la  the  draft,  and  except  where  the  costs  of  the  motion  are  ordered 
to  be  paid,  no  further  order  need  be  drawn  up  by  any  party. 

If  there  Is  fair  ground  for  the  application,  and  there  has  been  no 
Improper  opposition,  the  costs  are  usually  made  cosTs  in  the  cause, 


ENTBY  OF  JUDGMENTS  AND  ORDERS. 


1153 


and  the  judgment,  or  order,  may  be  post-dated  so  ae  to  Include  the  Bui«  69«. 
coBtfl  of  the  day:  see  Seton,  5th  ed.,  166. 

Where  an  order  has  been  made  in  Chambers,  it  ought  not  to  be 
drawn  up  as  a  Court  order,  even  though  the  case  be  one  which  might 
have  properly  been  argued  in  Court,  unless  both  the  partips  and  the 
Court  consent:  Re  Hcnning,  11  P.  R.  272;  whether  an  order  was  made 
in  Court  or  Chambers,  Is  Important  on  the  question  of  appeal  there- 
from: see  Ru.ea  602,  507;  and  see  Josa  v.  Fairgrieve,  6  O.  W.  N.  640. 

Where  the  minutes  have  been  settled  by  a  Local  Officer  they  may 
be  varied  either  on  application  to  the  Senior  Registrar  cf  the  High 
Court  Division,  or  on  motion  to  "the  Judge,"  presumably  the  Judge 
who  pronounced  the  judgment:  Rule  527. 

Where,  after  judgment  was  pronounced,  a  mistake  was  discovered 
in  the  statement  of  claim,  on  a  subsequent  application  to  amend  the 
statement  of  claim,  the  judgment  was  directed  to  be  post-dated  as  of  a 
day  subsequent  to  the  amendment:  Winkley  v.  Winkley,  44  L.  T.  572. 

Under  the  former  practice.  If  the  suit  abated  after  decree  pro-  Abatement, 
nounced,  or  between  hearing  and  Judgment,  the  decree  might  be  passed 
and  entered  notwithstanding  the  abatement  of  the  suit:  Seton.  5th  ed., 
163;  Beamish  v.  Pomcroy,  1  Chy.  Ch.  32. 

A  party  not  producing  bis  briefs  when  required,  was  ordered  to  do  Delay  in 
so  within  a  limited  time,  and  in  default  the  order  was  to  be  drawn  "J^f^Ji^f^ 
up  without  them:  Yeatman  v.  Reed,  14  W.  B.  123. 

A  solicitor  who  has  been  discharged  by  his  client  before  the  passing 
and  entry  of  an  order,  will  not  be  allowed  to  withhold  papers  on 
which  he  claims  to  have  a  Hen,  so  as  to  prevent  the  drawing  up,  or 
pntry  of  the  order:  Simmonda  v.  Great  Eaatern  Ry.  Co.,  L.  R.  3  Chy. 
"97;  CUnord  v.  Turrill,  2  D.  ft  S.  1. 

An  appointment  to  settle  minutes,  served  one  day  and  returnable 
the  next,  was  sufficient  under  the  former  practice:  Re  Christmaa,  19 
Beav.  519.  No  time  la  prescribed  by  the  Rules  within  which  a  Judg* 
ment  or  order  Is  to  be  bespoken,  and  issued;  under  the  former  prac- 
tice a  time  was  limited  by  Chy.  Orders  10,  11:  see  Holmested's  Rules  & 
Orders,  8;  and  after  the  lapse  of  the  prescribed  time  the  judgment  or 
order  was  not  to  be  issued  without  leave;  but  this  practice  was  not 
very  strictly  followed.  After  the  lapse  of  four  years,  notice  of  the  ap- 
plication to  issue  an  order  was  required  to  be  given  to  all  parties; 
Re  Forrester,  Messnier  v.  Forrester,  1  Chy.  Ch.  29. 

Entry  Qt  Judgments  nnd  Orders. — Before  an  order  requiring 
entry  can  be  enfor'^ed  by  attachment  for  disobedience,  It  must  be 
entered,  and  such  entry  should  have  been  made  before  the  expiry  of 
the  time  limited  by  the  order  for  doing  the  act  thereby  ordered  to  be 
done:  Ballard  v.  Tomlinson,  48  L.  T.  515. 

Proceedings  under  a  Judgment,  or  order,  requiring  entry,  before  it 
has  been  entered,  are  Irregular  and  voidable:  Tolson  v.  Jervis.  8  Beav. 
366;  Drummond  v.  Anderson,  3  Gr.  150;  although  in  the  case  of  In- 
junctions and  restraining  orders,  parties  are  bound  by  notice  of  tlie 
restraining  order,  however  received,  from  the  time  when  It  Is  pro- 
Fiounced:  see  Seton,  5th  ed.,  456. 


1154 


BULEB  OF  COURT. 


BUJ.J  MT.  If  a  parly  having  the  carriage  ot  a  Judgnwiit  neglects  to  enter  l, 

the  opposite  party  may  apply  Jor  the  carriage  ot  It  In  order  to  h.. 
It  entered. 


Kntry  nunc 
pro  tunc. 


VltTying 
iudgmrnl. 


a«ttlcinent    ot 
judsments 
bj  local 
officera,  etc. 


Orders  may  be  made  to  enter  Judgments,  or  orders,  nunc  oro  lu.. 
Donne  v.  LetcU,  11  Ves.  601;  (Mwrenm  v.  Richmond  1  J  4  w  24 
R.  /one,  BalH.  v.  ^o»M.  91  L.  T.  Jour.  127;  39  W,  R  619  and  m 
Gunn  T,  Harper,  and  other  casea  in  note  to  Rule  304.  But  wiere 
defendant  would  be  prejudiced  by  such  an  order  It  will  be  refused 
Drummond  v.  .<lRder«on,  3  Or.  150. 

A  JuJgment,  though  by  conaent.  la  a  solemn  Judgment  of  the  Coan 
and  cannot  be  altered  by  consent  ot  the  parties  without  the  suclloi 
ot  the  Court:  The  Belloaim,  34  W.  R.  66;  Blake  v  Harvev  '9  n  n 
827;  63  L.  T.  541.  -»  v-u.  J. 

After  a  Judgment,  or  order,  has  been  passed,  and  entered  It  eai 
aa  a  general  rule,  only  be  varied  on  appeal:  see  Pepper  v  Pipnrr  \v 
N.  1868.  104;  Re  Rohlmon,  W.  N.  1873,  28;  Anirewa  v  BoUnLi  W 
N.  1869,  80;  Ten  v.  Borloip.  3  D.  J.  *  S.  426;  ifMon  v  Seney  '  Clij 
Ch.  30;  J^offo«  V.  Hyde.  6  U.  C.  L.  J.  94;  Simmer,  v.  Krb,  n  Or  '!) 
Fawket  v.  Sicavtie.  31  Ont  256;  and  where  the  applicant  ha-  neglected 
to  move  to  vary  the  minutes  In  the  usual  way,  an  amendment  will 
only  be  granted  on  payment  by  the  applicant  ot  all  costs-  Ke  Swin- 
Uellor  V.  Swire,  30  ch,  D.  239;  53  L.  T,  205.  In  esses  of  clerical  mk 
takes,  or  errors,  arising  from  any  accidental  slip  or  omission,  a  Judj. 
ment  or  order  may  be  corrected  on  motion,  without  appeal:  Jfule  5;i. 
So  also  a  Judgment  may  be  amended  on  motion  where  It  has  been  <*■ 
talned  by  default;  see  Kline  v.  Kline,  3  Chy.  Ch.  79,  or  on  pruripf 
Nellet  V.  Vandyke,  17  Or.  14.  After  the  Judgment  or  order  has  actu- 
ally Issued,  Bucb  mistakes  cannot  properly  be  corrected,  as  ot  conne, 
by  the  olBcer  who  has  drawn  up  the  Judgment,  or  order;  It  can  only  be 
done  on  motion:  see  Re  Beard,  69  L.  T.  259. 

827.— (1)  Judgments  in  cases  tried  elsewhere  than  at 
Toronto,  shall  be  settled  by  the  Deputy  Clerk  of  ihe 
Crowu,  Deputy  or  Lotjal  Registrar,  at  the  place  of  trial. 
unless  any  party  affected  applies  to  the  Registrar  to 
whom  is  assigned  the  duty  of  settling  judgments  to  s.-ttle 
the  same,  or  to  reconsider  the  settlement  of  the  same  by 
the  local  officer. 

(2)  When  settled  the  minutes  may  be  varied  hv  the 
Trial  .Judge  on  the  application  of  either  party.    C.R.  62o. 

As  to  varying  minutes:  swe  notes  to  Rule  526. 

In  County  Court  cases  there  Is  no  appeal  to  the  Suprrme  Coun 
from  an  order  dismissing  a  motion  to  vary  the  minutes  ot  a  Judgment 
or  order:  Taggart  v.  Bennett,  6  O.  L.  R.  74;  and  see  Jamm  v.  Imn. 
auttra,  p.  1152. 


mcSf'",!,'  S28.  Notice  of  settling  minutes  of  a  .iudgment  or  order 

""'on',";,     other  than  a  simple  .iudgment  or  order  for  recovery  of  a 

"i'/u.'li'ed     ^"™  certain  with  or  without  costs  or  dismissing  an  action 

or  motion  shall  be  given  unless  dispensed  with  by  the 
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officer  by  whom  the  judgment  or  order  is  to  be  settled, »'^"»a''. 
and  the  proposed  minntes  of  t!ie  judgment  or  order  shall 
be  served  or  left  in  his  office  for  inspection,  and  any  party 
may  take  a  copy  thereof.    C.R.  626,  amended. 

Notice  Is  usually  given  by  an  appointment  to  be  obtained  trom  the 
ofQcer  Is  to  settle  tbe  minutes  of  the  order,  or  judgment. 

The  olBcer  may  dispense  with  notice  of  settling,  or  passing,  ir  he 
thinks  St;  but,  except  where  the  order  or  judgment  is  simple,  notice  la 
usually  retiulred  to  be  given;  the  minutes  must  be  first  prepared,  and 
a  copy  may  be  either  left  with  the  officer,  or  served  on  the  opposite 
party,  the  latter  being  the  usual  course:  see  Rule  527,  and  an  appoint- 
ment obtained  from  him:  see  Ruie  526,  note. 

An  appointment  served  one  day  for  the  next  is  sufficient:  Re 
Christmas,  19  Beav.  S19. 


529.  Where  judgment  may  be  signed  upon  the  filing  of  Jd«m°nt  on 
any  affidavit  or  production  of  any  docimient,  the  officer  •'A"^"'  *"■ 
shall  examine  the  affidavit  or  document  produced  and 
ascertain  that  it  is  regular  and  sufficient.    O.K.  631. 

See  Bng.   (18S3).  R.  575. 

530.  Where  a  judgment  or  order  is  obtained  upon  aobi*"don 
condition,  and  the  condition  is  not  complied  with,  the  wndit'on 

'  1  dceiiiPd  to  be 

,iudjqnent  or  order  shall  be  deemed  to  have  been  waived  abandoned 
or  abandoned  as  far  as  the  same  is  beneficial  to  t^'"  per-  beneficial  t.. 
son  obtaining  the  same,  and  any  person  interest,     .a  the  mguXs*" 
matter,  on  tlie  breach  or  non-performance  of  the  condi-  performed, 
tion,  may  either  take  such  proceedings  as  the  judgment 
or  order  in  such  case  may  warrant,  or  such  proceedings 
as  might  have  been  taken  if  the  judgment  or  order  had 
not  been  made.    C.R.  638. 
See  Eng.  (ISSS)  R.  580. 

Conditional  Oi-dera.— Under  a  former  Rule,  where  a  new  trial  was 
granted  to  a  party  on  conditii'm  of  payment  of  costs,  or  other  condition, 
an  application  was  propi  lade,  on  default  In  performance  of  the 
condition,  for  an  order  r  ,   the  rights  of  the  opposite  party:  see 

Carroll  v.  Booth,  11  C.  L.  .4.  Under  the  present  Rule  no  such  order 
will  be  necessary. 

Even  before  this  Rule,  where  an  order  was  made  granting  a  new 
trial  on  payment  Into  Court  of  $600  within  a  limited  time,  and  In 
default  dismissing  the  motion  with  costs,  it  was  held  that  no  further 
order  was  necessary:  Story  v.  McKay,  before  Dlv'l  Court,  Chy.  D.,  6 
Sept,  1888. 

Where  a  plaintiff  gave  notice  of  trial  for  2nd  October,  and  on 
2^td  September  the  defendant  obtained  an  order  postponing  the  trial 
on  payment  of  tosta.  It  was  held  to  be  a  conditional  order,  not  stay- 
ing plaintiff's  proceedings,  and  one  which  the  defendant  was  at  liberty 
to  abandon  without  paying  any  costs  except  those  of  the  application: 
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AUen  V.  J»a(»er.,  e  p.  R.  477;  Pugk  t.  Kern.  5  M.  *  W.  164-  Brem, 
Hodgion,  i  P.  R.  47;  Uortoti  v.  Weilmimtcr  Commiasioncri,  \  Ki  sil 

Where  a  pUlntlff  In  as  action  of  tort  recovered  a  verdict,  ami 
motion  of  the  defendant  a  new  trial  was  granted  In  June  188  ai 
the  plaintiff  died  In  the  Spring  of  1890.  it  was  held  on  an  appllMtlon 
in  December,  1890,  bjr  the  defendant,  to  Issue  the  order,  that  n, 
delay  aRorded  no  evidence  of  an  Intention  to  abandon  If  ff»ii«  t 
Wode,  14  P.  R.  66.  ■        ' 

Where  a  new  trial  la  granted  on  payment  of  costs.  It  Is  the  dutj 
of  the  party  obtaining  the  Indulgence  to  get  the  costs  taxed  aad  nid 
•o  a>  to  enable  the  case  to  be  tried  at  the  neit  opportunity:  Johmt 
v.  Sparrow,  t  U.  C.  Q.  B.  396;  amntham  v.  Poiccli.  1  p.  R,  256;  bit 
see  Van  Every  v.  Drake,  3  P.  R  84;  Stacey  v.  Molnlyre.  5  P  B 
205;  Pocoild  V.  Jfci'oion,  6  P.  R,  20;  Lynum  v.  Snorr,  3  p.  h.'8b 
hut  where  the  solicitor  of  the  party  to  pay  the  costs  promptly  applljd 
to  the  solicitor  of  the  opposite  party  begging  to  know  what  the  mti 
were  that  he  might  pay  them,  of  which  communication  no  notte 
was  taken,  a  rule  subBcioentiy  obtained  ex  parte  discharging  the  rule 
for  a  new  trial,  and  the  Judgment  entered  thereon,  were  set  uldt 
without  ooata:  Doe  d.  AnoM  v.  Auldjo,  6  U.  C.  Q.  B.  21.  A  psrl; 
to  receive  costs  cannot  Insist  on  their  being  taxed:  Stock  v.  Sheim. 
18  C.  P.  185.  Where  the  costs  were  tendered,  but  refused  becauie 
there  was  not  sufficient  time  to  give  proper  notice  of  trial  for  the 
next  Assizes,  which,  however,  the  defendant  offered  to  waive,  it  was 
held  that  the  plaintiff  waa  not  entitled  to  have  the  rule  lor  >  new 
trial  rescinded:  Rabtdon  v.  iforfcin,  2  P.  R.  129;  and  seo  Thtimtm 
V.  Sewell,  4  0.  S.  16.  The  coats  must  be  paid  before  notice  of  trial 
can  properly  be  given:  S(oc»  v.  S^eimn,  18  C.  P.  185. 

Where  an  order  for  a  new  trial  It  not  taken  out,  the  original  judg- 
ment stands,  and  proceedings  to  enforce  It.  before  the  order  for  the 
new  trial  has  been  lasufd.  will  not  b«  stcyed:  Kelly  \.  Wade,  U  P, 
R.  13 :  and  see  S.  C.  lb,  66. 

Where  an  order  is  made  on  a  condition  which  the  party  '  wliose 
favour  it  Is  made  elects  not  to  comply  with,  there  is  no  Jurisdiction  to 
compel  compliance  of  the  opposite  party:  Talbot  v.  BlinleU,  HOI 
2  K.  B.  U4;  98  L.  T.  859. 

531.— (1)  Every  judgment  shall  be  signed  by  the  o8i 
cer  in  whose  office  the  action  was  commenced,  and  if  the 
action  was  commenced  in  Toronto  the  judgment  shall  be 
signed  by  the  Judgment  Clerk  of  the  Central  Office. 

(2)  Every  order  pronounced  by  the  Court  shall  be 
settled  and  signed  by  the  Eegistrar  or  officer  attending 
the  Court  at  which  the  same  is  pronounced,  but  the  Judge 
pronouncing  such  order  may  himself  sign  the  same. 

(3)  Orders  made  by  a  Judge  of  the  High  Court  in 
Chambers  in  Toronto  shall  be  settled  and  signed  by  the 
Clerk  in  Chambers  (or  in  his  absence  by  the  AFsistant 
Clerk),  but  the  Judge  pronouncing  such  order  may  him- 
self sign  the  same. 
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(4)  Orders  made  by  an  officer  sitting  in  Chambers  shall  *■*•  "'■ 
be  signed  by  him.    C.R.  62b  and  634.  Ji««'*' 

(5)  Orders  made  by  a  Judge  of  tbo  Appellate  Division  *fp*"»*« 
shall  be  settled  and  signed  by  the  Rtgistrar  of  that  Divi- 
sion or  by  the  Judge.    New. 

This  Rule  does  not  very  clearly  distinguish  between  the  Mgnlng  of 
a  Judgment  for  the  purpose  of  authenticating  It  tor  entry,  and  the 
entry  of  the  Judgment  which  Is  also  understood  to  be  "  the  signing  of 

the  Judgment." 

According  to  the  settled  practice  of  the  Court  after  a  Judgment  or 
order  ha-  been  settled  by  the  proper  officer,  he  adds  his  signature 
thereto,  but  this  Is  not  the  "signing"  referred  to  in  clause  (1). 
that  is  merely  the  "signing"  referred  to  In  clause  (2),  because  the 
officer  who  aetties  the  Judgment  is  very  often  not  the  officer  who 
enters  It.  Having  the  signature  of  the  officer  who  has  settled  the 
judgment,  unless  he  is  also  the  officer  to  enter  It,  the  Judgment  must 
be  taken  to  the  entry  office,  which  In  Toronto  Is  termed  "  the  Judgment 
Office,"  and  it  Is  there  entered  and  marked  as  "  signed  "  as  of  the  day 
it  is  delivered  for  entry  though  It  may  not  be  actually  entered  in  the 
entry  book  on  that  day.  This  latter  "  signing  "  by  the  officer  entering 
the  Judgment  Is  that  which  is  referred  to  in  clause  (1). 

With  regard  to  orders  made  in  Court,  or  In  Chambers,  they  are 
signed  by  the  officer  as  mentioned  in  clauses  (2-5),  and  no  other 
signing  is  necessary;  but  they  have  to  be  entered,  and  the  date  of 
entry,  etc.,  is  made  thereon  by  the  entry  clerk:  Rules  515-517. 

The  signing  of  orders  In  accordance  with  the  requirements  of  the 
RuV:s  is  sometimes  most  Important,  and  especially  where  the  liberty 
of  the  subject  is  concerned;  thus,  where  the  former  Rule  required  all 
orders  to  be  signed  by  the  Clerk,  the  signature  of  a  Judge  alone  to 
an  order  fir  arrest  was  held  insufficient,  and  the  order  was  held  to 
be  a  nullity:  Bt.  Croix  v.  McLachlin,  13  P.  R.  438. 

An  order  of  a  Local  Judge  sitting  In  Chambers  must  be  signed 
by  the  Local  Judge,  not  by  the  Local  Regl.strar:  see  clause  (4)  and 
Lovell  V.  Taylor,  5  O.  W.  R.  525;  but  semble.  when  the  Local  Judge 
actfi  under  Rule  219,  the  signature  of  the  Local  Registrar  attending 
the  Court  would  be  sufficient. 

532. — (1)  In  order  to  acknowledge  satisfaction  of  a  satisfaction 

,  .  ini'  11       it  L      of  judgmenta, 

judgment,  a  satisfaction  piece  shall  be  signed  by  the  party  entry  of. 
acknowledging  the  same  or  his  personal  representative, 
and  his  signature  shall,  unless  the  Court  expresslv  dis- 
penses therewith,  be  witnessed  by  some  practis>lng  soli- 
citor, expressly  named  by  him,  and  attending  at  his  re- 
quest to  inform  him  of  the  nature  and  effect  of  such 
satisfaction  piece  before  the  same  is  signed. 

(2)  The  solicitor  shall  declare  liimself  in  the  attesta-  ^"'^^i^o^^^^^^ 
tion  thereto  to  be  the  solicitor  for  the  person  so  signing 
the  same,  and  state  that  he  is  witness  as  such  solicitor; 
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and  in  t-nses  where  the  satisfaction  piece  is  signed  bv  tlie 
personal  rciJiosentative  of  a  party  ilecoascd.  hi,  rmn. 
sentative  character  shal'  be  proved  by  the  production  of 
the  probate  of  the  will,  o.  of  the  letters  of  aduiinistratioii. 
to  the  oflicer  in  custody  of  the  judjfinent. 

(3)  The  satisfaction  piece  shall  be  entered  in  ibe  office 
in  which  the  judgment  is  entered,  and  a  note  thereof 
shall  be  made  in  the  margin  of  book  where  the  judgment 
is  entered.    C.H.  643  and  644. 

See  Form  No.  13.;  H.  A  L.  Pormi,  No.  939. 

The  plilntltt's  signature  may  be  dispensed  with,  and  his  solicitor 
In  the  cause  may  be  authorized  to  acknowledge  satisfaction,  upon 
proof  that  the  solicitor  Is  authorized  by  the  plalnlllt  to  arrange  the 
claim,  and  that  the  delay  In  obtaining  the  plaintiff's  signature  would 
be  prejudicial:  JfudoH  v.  Kurd.  3  V.  C.  I,.  J.  14;  Pawtoa  v.  WriiM- 
man.  2  U,  C.  L.  J.  184;  so  also  where  the  amount  of  the  judgment  ;j 
small  and  the  plalntin  resides  out  of  the  Jurtsdictlon:  Bant  o/  Jfo,. 
(reol  V.  Cl-oii*.  S  U.  C.  L.  J.  32;  or  where  the  plalntlir  reside,  abroad 
and  has  given  his  solicitor  written  authority  to  acknowledge  «atlsl«c 
tlon  for  him:  Datlini  t.  WrtjjAJ,  3  U.  C.  h.  J.  30.  When  a  (allitK- 
tlon  piece  Is  executed  before  an  attorney  of  another  Province,  s 
certlllcate  of  his  due  admlsalon  must  be  produced,  and  his  signature 
duly  verlfled:  IfoM  v.  Daj/ly,  3  U.  C.  L.  J.  74;  signature  before  a 
practising  attorney  of  a  foreign  country  Is  a  suOclent  oompUance 
with  this  Rule:  Atiernetliy  v.  BetMome.  6  P.  R.  162. 

An  order  to  enter  up  satisfaction  will  not  be  granted  where  It  la 
not  clear  that  the  Judgment  has  been  satlslied:  LcHne  v.  Sut'ooe  3 
U.  C.  L.  J,  89. 

After  the  Judgment  has  been  satisfied,  the  plaintiff's  solicitor  can- 
not be  compelled  by  defendant  to  procnre  a  satisfaction  piece  to  lie 
executed  by  bis  client;  but  the  solicitor  may  be  ordered  to  disclose 
his  client's  place  of  residence,  so  that  the  defendant  may  uder  a 
satisfaction  piece  for  execution,  and  If  the  plaintiff  refuses  i  sign  It 
he  may  be  ordered  to  do  so:  Can-  v.  Coulter.  2  P.  R.  226. 

Formerly  the  arrest  of  one  of  several  defendants  on  a  rn.  la.  and 
his  subsequent  discharge  with  the  consent  of  the  plaintiff,  operated 
as  a  satisfaction  of  the  judgment,  as  to  him,  even  though  the  plain 
tifr  at  the  time  of  the  discharge  expressly  stipulated  that  his  other 
remedies  on  the  judgment  were  not  to  be  Impaired:  Hnmtlton  wEoV 
comb.  7  U.  C.  L.  J.  40;  hut  It  was  held  not  to  be  a  satisfaction  as  to 
other  parties  liable  In  priority  to  the  party  discharged:  S.  C.  U  C  P. 
93;  12  C  P.  i,i;  2  E.  ft  A.  230,  and  see  now,  Thr  Framlulcnl  1). Utorl 
Arrest  Act  (R.  S.  0.  c.  83),  s.  59.  Where  a  vendor,  ifter  recovering 
judgment  for  his  purchase  money,  subsequently  can  -Is  the  contract 
of  sale,  that  operates  as  a  satisfaction  of  the  judgment:  ('ameron  v 
Bra<tbury.  9  Gr.  67. 
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ENFORCEMENT  OF  JUDOMENTB  AND  ORDERfl. 

533.  A  judgment  for  the  recovery  by  or  payment  to  Enforcing 
any  person  of  money  may  be  enforced  by  the  issue  of  a  f«?«ovcr> 
writ  of  execution  against  the  goods  and  chattels,  lands  "'""""^ 
and  tenements  of  the  debtor,  but  if  the  amount  due  on 
the  judgment  is  less  than  $40.00  no  execution  shall  issue 
against  lands  and  tenements.    C.R.  837,  amended. 

The  effect  of  thi&  Aide  is  to  preBerve  the  right  to  luue  any  procesi 
of  execution  whlrta  might  formerly  be  adopted  to  enforce  payment  of 
money  under  a  Judgment  or  decree:  see  London  tC  Canadian  L.  i£  A.  Co. 
V.  Merriit,  32  C.  P.  380. 

The  principal  of  these  were: 

1.  WritB  of  /I(TJ  lacias,  and  (In  aid  thereof)  venditioni  exponas,  (as 
to  which  see  Rule  539),  and  dittringas. 

2.  Writs  of  sequeatratfon:  Rules  S47-850. 

Where  neceBsary  concurrent  writs  of  execution  to  different  counties 
may  be  Issued:  Lee  v.  Dangar,  1892,  1  Q.  B.  237;  66  h.  T.  548. 

In  aid  of  execution,  proceedings  might  also  be  taken  by  way  of, 

(a)  Attachment  of  debts  and   garnishee  process:  Rules   590. 
et  seg. 

lb)  Equitable  execution:  Jud.  Act,  s.  17,  and  see  p.  80,  ntpro. 
The  word  "judgment"  In  this  Rule  Includes  "order;  Rule  3  (g). 
Where  execution  is  required  to  enforce  an  order,  the  original  order,  or 
an  office  copy  thereof,  should  be  produced  to  the  officer  required  to 
issue  the  execution,  unless  he  has  access  to  the  book  In  which  It  Is 
entered:  People's  B.  »t  L.  Assn.  v.  Stanley,  4  O.  I*  R.  644;  where  costs 
are  to  be  set  oft  against  costs  payable  under  an  order,  the  execution 
should  be  Issued  only  for  the  balance  after  making  the  set  off:  76. 

An  order  may  also  be  enforced  by  action:  Seldon  v.  Wildr,  1911.  1 
K.  B.  701;  104  L.  T.  194;  but  it  baa  been  held  that  an  action  cannot  be 
brought  on  a  Division  Court  judgment;  Crou-v  v.  Oraham.  22  O.  L.  R. 
145  because  the  obligation  thereby  created  is  not  absolute,  but  subject 
to  the  discretion  vested  In  the  Judge  to  defer  i)ayment  in  certain 
cases;  and  the  fact  that  the  Division  Court  is  now  a  Court  of  Record 
makes  no  difference  In  that  respect. 

A  ju<?gment  that  a  plaintiff  "  do  recover "  is  not  equivalent  to  a 
judgment  that  "  the  defendant  do  pay  " ;  see  Re  OiUly,  Major  v.  Harness, 
1S06.  I  Cb.  93:  94  I..  T.  146;  see  Pritchard  v.  Pritchard,  infra,  In  note  to 
Rule  534,  and  note  to  Rule  549. 

Where  In  ignorance  of  the  payment  of  a  judgment  debt  a  writ  of 
execution  was  issued,  and  a  man  placed  In  possession  by  the  Sheriff, 
the  plaintiff  and  his  solicitor  are  held  liable  to  the  defendant  in  tres- 
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iniM  ftS4.      paiH,  though  DO  malice  wai  proved:  Cli»»old  v.  CraUhleu  I'Mfi  -  i.-  i> 
*'••  244 ;  102  -.  T.  520.  '  "  *^-  ^ 
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634.  Any  judgment  for  the  payment  of  niiiuev  im,. 
Court  may  I  •  enforced  in  the  same  way  m  u  judgment 
for  payment  to  any  person,  and  the  person  having  tie 
carriage  of  the  judgment  shall  be  deemeil  to  lit-  a  jud^ 
ment  creditor  for  the  purpose  of  its  enforcomout  C  R 
838  and  839,  amended. 

BnKnr  (1883)  R.  582. 

A  ludgment  or  order  for  parmtnt  Into  Court  may  be  entorwil  b, 
execution  in  tbe  urne  w»jf  tbat  any  other  Judiment  or  order  tor  p... 
ment  of  money  may  be  enforced.  It  execution  It  lesuod  It  dlrem  Ht 
Sheriff  to  pay  the  money  levied  thereunder  Into  Court,  except  any  coiu 
which  are  payable  to  the  litl(ant:  aee  Kule  536. 

In  Slangcr  Uathet  v.  manger  Leathci,  W.  N.  1882,  71  pa-menl 
of  money  Into  Court  wa»  enforced  by  the  appointment  of  a  rmlm 
of  the  dividends  of  moneys  Invested  In  Court,  of  rents  of  landi,  ud 
of  shares  In  a  mining  company,  In  which  the  party  ordered  to  piy 
bad  an  Interest:  so  also  In  Comy  v.  Benncll,  33  W.  R.  TOO;  29  Cb 
D.  903,  where  money  was  payable  by  a  trustee  Into  Court,  lie  belni 
out  of  the  Jurisdiction. 

The  Kng.  (1883)  R.  682,  enables  an  order  for  pavment  Into  Court 
to  be  enforced  by  writ  of  attachment  In  certain  cases:  see  aitteiin- 
•on  V.  Hartmont.  W.  N.  1877.  29;  Corler  v.  «06cr(»,  1903,  2  th,  31!; 
Re  Oddy,  Major  v,  Hurneat,  supra,  p.  1138;  but  that  prtxp*!  canno:  be 
employed  here:  see  notes  to  Rule  645. 

Where  a  solicitor  Is  ordered  to  pay  money  Into  Court,  whlcli  lie 
has  Improperly  obtained  out  of  Court,  but  he  falls  to  obey  the  order, 
the  party  having  tbe  carriage  of  the  order  Is  not  obliged  to  enlorce 
ouch  an  order  by  issuing  a  /I.  /o.  but  may  apply  to  commit  the 
solicitor  for  contempt  notwithstanding  The  Fraudulent  Debtors  irrat 
A.ct  (R.  s.  O.  c.  83),  s.  13;  Prltchard  v.  Prttchard,  18  Ont.  173,  and  <ee 
Berry  v.  Donovan,  21  Ont,  App.  14;  Roberta  v,  Conotun,  1$  P.  B.  456; 
Swyny  v.  Borland,  70  t.,  T.  227. 

535.  A  judgment  for  the  recovery  of  money  ou  behalf 
of  an  infant,  lunatic,  or  person  of  unsound  mind  or  on 
behalf  of  a  class  shall  direct  tbe  money  to  be  paid  into 
Court,  and  no  payment  to  the  guardian,  next  friend,  or 
committee  of  money  of  such  infant  or  person  of  nnsound 
mind,  or  person  having  the  conduct  of  the  proceedings  on 
behalf  of  the  class,  shall  be  a  valid  discharge  as  against 
tlie  infant  or  person  of  unsound  mind,  or  the  class,  C.E. 
840  (part). 

As  to  the  enforcement  of  such  a  Judgment :  see  Rulfs  534,  536. 

536.  Every  writ  of  execution  for  the  le\-j-ing  of  any 
money  to  be  paid  into  Court  shall  be  indorsed  by  tbe 
officer  issuing  the  same  with  the  following  notice:   "  All 
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luonoy  mmlc  umlcr  this  I'xi'cution  in  to  lie  piiiil  iiitu  ('(iiirl ' 
!iy  tlic  SliiTilT."     CM.  M-KI  (/ini7j. 

537.  Where  any  |mi'ty  is  liy  a  .jutlKineiil  entitled  to  aii.>  J 
relief  Miibjcet  tii  or  iipou  llie  l'iilliluie"t    if  any  iMiiiililinn  ' 

er  I'lmtinMiMiey.  I lay.  upon  tlie  fiiinin    nt  of  the  eondi- ' 

lion  or  I'ontiniienev.  appiv  for  leave  i,.  issue  exeentloii 
C.R.  H41. 

3W  KuK.  1 1  ss.'i  I  K.  .'is;. 
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In  an  actlou  for  Hitfcltlc  iierrui'maiice  of  a  roDtrat-t  for  the  imrrliaHf 
of  t^aaeholdi,  Judgment  was  obtained  for  tlie  payment  of  purrbase 
money  on  tbe  delivery  of  deeds,  ''"he  vindor  tendered  tbe  deedi,  but 
the  purchaser  refUHed  to  accept  them  or  pay  tb.*  money.  On  motion 
under  this  /(uf**  the  vendor  wa'  ordered  to  deposit  the  deeds  In  Court, 
mid  the  purchaser  was  ordtrcd  to  pay  the  money  wlihin  four  days: 
Hill  V.  Ihiivir,  24  W.  R.  C3S:  Til  I,.  T.  724.  W.  N.  1886.  112;  see  a'so 
Mortjfiii  \.  llrlS(0,  21   rh.  1).  I'll!:    22  Ch.  I).   192. 

538.    Kveiy  .jiiiljtiuent  creditor  shall  lie  entitled  inmiedi-  *' 
;itely  to  issue  one  or  more  writ  or  writs  ,.f  fieri  /'«ci((-; 
Imt  if  the  .iudf,mient  is  for  iiaynient  witliin  a  period  there- 
in mentioned,  tlie  writ  sliall  not  lie  issued  until  after  the 
I'xpiration  of  sueli  jieriod.     C.K.  H4.'i,  iimiinlrd. 

See  Bng.  (18831  H.  595. 

As  to  the  Jurlsdiitlon  of  a  Judge  at  the  trial  to  sl.i.v  i  xecutlon:  »i"j  >^!« 
/.'«/('  49."»:  acmblr.  It  cannot  he  exercised  by  qualifying  u  Judgment  for  '  " 
recovery  of  money,  so  as  to  nia'ie  it  payable  by  Instalments;  Brten  v. 
.<nllii'oii.   14   I.,  n.  Ir.  291. 

Unless  otherwise  ordered.  Judgment  may  be  entered  as  soon  as  it  i.s 
itiven. 

The  word  ••immediately,"  in  this  /*«/*'.  means  Inat' ittir,  1.  •  iiniiie- 
diateiy  on  its  being  signed,  without  waiting  till  it  1^  l  itered:  liostilrr 
V.  roronfo  Rv..  15  O.  L.  R.  297;  Cliirkir  v.  Creightan,  14  P.  R.  34.  and 
Its  use  probably  sets  at  rest  the  question  raised  In  C'u/Ich  v.  Calh'ii,  2 
Chy.  Ch.  94,  and  Coolidge  v.  Jlank  of  Mi>ntre(il.  ti  F.  R.  72.  as  to 
vhelher  the  party  to  -,.ay  Is  entitled  to  any  time  to  iiay.  before  Ihe 
i.'^sue  of  execution.     See  P'Oflr^'  II.  .t   I..  .\sllO':  V.   .^Iiniliif.   1  t>.  1,.   It. 

nil.  ii4.",-(l. 

Xotwitiistandiii;;  llils  /.*[(/'.  a  writ  of  execution  afealust  a  mutual,  i:-.. 
'ir  a  cash  mutual  Insurance  company  cannot,  under  The  Ontario  Insur-  "t's 
'"ire  Aet  (R.  .S.  O.  c.  1S2),  s.  l.W.  issue  until  after  the  expiration  of  sixty  J",'J, 
days  from  the  recovery  of  Judgment:   see  Lowson  v.  CVinfTifa  i^armers'  fm 
7ns.  CO.,  9  p.  R.  185 ;  Lomt  v.  Ciiiiada  Furmrn'  tns.  Co..  S  P.  R.  433. 
'That  provision  in  R.  S.  0.  1877,  e.  ICl,  s.  Ill,  did  not  ^ipply  to  a  Judg- 
ment recovered  on   a  policy  issued   on   the  cash   nremium   principl 
r.oicaoii  V.  Camula  l-'tirwrrs'  yiutual  Ins.  Co..  0  Ont.  .\i>p.  612.1     Tu- 
above  section  153  now  applies  to  a  mutual,  or  a  cash  luulual  company, 
'\cept  where  more  than  sixty  per  cent,  of  the  premium,  or  premium 
unfe  or  tnidertnklMtt.  was  paid  in  cash  at  tbe  time  of  the  insurance,  or 


nn. 


Ill  t>>* 


tu'ur. 


iIh'  iiti|illculUiii  rlififrur;  uiiO  ii  JuiJk*'.  itr  tin-  Miiuhr  t 
riiiiv.  on  u|>|>ll('a(lon  of  th<-  Jinlitint  nt  millior,  ImiiHn  ii 
■  loll.  whrthtT  nlxty  iH-i-  M>nl,  WiU  |>Hlit.  Hiir).  if  ht-  iTlUi. 
ihrni  till  iii'i-  it-nt.  wa-  m>  i'hIiI.  fxt-ciiiiHti  niay  i^^ 
I  :'».  MHiint.  |i.  I  H".!, 


hHiih 


1" 


For  ihi'  mod**  nf  t'lirorclnic  fst-i'iitlnii  ii|iHliir>t  ii  nnniu-liirl 
<*•!•  'Ih>   Kj<<  uliun  Alt  (11.  H,  l>.  c.  WM.  h.  ;:T. 


blrh  in  uiiiilj  ■ 


Thi'  Appellate   DlvlHluri  Ih  the  iimixr  tuuii 
MUHMi'Uil  any  ordir  wliidi  thai  Couri  ban  nindc;  <(mM-t|ii(.ntI)  ttaf  ujipi 
cadim  Mmuld  Im-  madr  tn  li  to  Mtity  prnpt'i'dlnitK  iiiidi-r  lif  own  i.rd.; 
I't'ndtnt  ail  iipiwnl  fnnii  iliut  ordi-r:   77m    hlinhi.,  .',  (•,  |i   i. 

In  \ti,rrit!i  V  htfhlit.  I  Churl.  <•».  M'mirl  i  HL'.  ;ni  ji<tlnii  for  l|h, 
ft  vrrdirt  wan  glvfii  for  thr  plaintiff  Mr  £I(Mi.  '■  Muddlcstnn,  H,  ,.di; 
that  although  h»>  wbb  now  ablf  to  order  lnnii>>dliit«>  fXfnition.  hi 
would  adopt  th<'  c.ld  l  Kn|tltf<h  t  prartlif.  urul  glvr  .m,  hi  inn  In  irnr 
trrn  days." 

Iti  Tiitflor  \.  Nhrihii.  1  {'hurl.  Va.  (Coiirn  li;:.  ■  KiillDttirig  th- 
old  pracilrc."  Pollock.  B..  Rave  rxci-utlon  In  foiirtfcn  diivv  in  oniari 
tlip  Mam.'  n-wiilt  Ih  HoniPtlim--'  iittnlncd  by  KtHyinc  ih"  .ntiy  ut  th 
jiidfcmciit. 

Hpe  HmUha  \.  fiuvhmati.  1   Ch.  I).  !». 

This  ItuU-  ubrogale«  ihc  old   pravtkv.  imdiT  wlilih  if  a  Judfiutn' 
^    .-redltor  Knued  f-xciiitlon  bcfurr  cofta  were  taxt*d.  he  was  tield  to  hiv- 
walved  his  rlftht  to  costs:  Hnniit  v.  JnrcU.  W.  N.  1SS:!.  'JIH. 

Whin-  an  applliatlon  in  utay  cxt'ciitlun  hiiH  I...  n  r.fiiyi-d  ]<y  ih- 
Jiidgo  at  the  trial,  wpt'clal  clrcuinHtanccs  inuKt  Im>  sbowii  on  a  sub-^ 
qiiont  appllcHtion  tn  the  Court,  bk  U-  which:  tVi-  Monk  v.  Umlivm.  ixi; 
1  Q.  n.  :!4fi:    nm>th  \.  M'uJkflr,,  Sfiinnivp  Vn..  \WV>.  •_•  K.  B.  ;i6S. 

Thp  Master  In  Chanibrm.  and  iHh*T  Ju.llrliil  dllicers.  Innv  nu  Juri- 
dlctlon  to  Btay  cxpcullon:   tin}'-  L'fts   ilfii. 

What  mwkj  be  Icltcd  n«der  •  «.  fa.  -As  to  what   may  bp  tale-- 

iindT  exfcutlons  aKaln^;  (toods  and  landt*  rt'HiK'ctivHy:  sic  Thr  F.T<-'i 
tiuii  .\<t   (H.  S.  O.  c.  sot,  Ks.  II.  10-27,  ?.\.  :!4-;'.T. 

Thf  writ  affects  only  the  intcrpHt  which  may  Iii>  tn  the  JudKnieii' 
debtor  at  th*"  time  of  u«  dpUvery  to  the  Hherlff,  or  wlilcli  the  debtor 
may  Hcqulrc  while  the  writ  in  In  the  Shprlff's  hand.x:  **ee  Pnrki'w  ffifr" 
;i  K.  &  A.  21.''.;  I.'i-  l.nri.s  ,(  Thorm-.  14  Ont.  ?3:i;  Hr  Ti-usta  rorp'initio, 
.f  Harhmrv.  2fi  Our.  191,  Ihivvii  \.  WiHin,iiitfjn.  18!>S.  1'  Q.  B.  IHl, 

A  pawnbroker's  Inlrrp^t  In  redeemable  pledges  may  be  takiii  in 
e\*-eution  under  u  //.  Nr  gund-^:  /.'.■  h'nnnMni.  4:i  cb,  P.  !:•';  hii'I  - 
I'/c  r.TrruHon  Avi.  s.  1ft. 

Formerly  the  writ  against  KoodB  bound  the  debtor's  pquiiy  <■''. 
redemption  In  chattels  only  from  selzurt-:  .1»(Ih  \.  I'lm-.  \''  0.  \.-  1'. 
47fi;   but  see  now  Thr  I'.rrcution  Avt,  h.  Hi   (It. 

As  to  the  elTe -t  of  an  execution  In  the  sheriff's  bami«  iii'on  groffine 
cropsr  spe  fimith  \,  Vnion  Unttk.  l.'  r.  T..  T.  1'   (Man.'. 

Property  out  of  the  jurisdiction,  If  brought  within  tlie  jurisdiction 
by  means  of  a  violation  of  the  law  of  a  foreign  country,  i-*  not  e.tlglbl'- 
anil  will  be  ordered  to  be  returned  to  the  foreign  country  from  whfniv 


K\KI)llrlXII    .IllHiMKNTS    ANh    MHI.KIIO. 


iii;;i 


(«  tthtp  iNl*  ftai. 


IC  rului-:   HQdilhlUH   I.   aiiiii,  :•:  ()    1..  H.  4;i4;    jj  „    ,     „ 
uiimitlill)  cul  lixxr  from  bur  muorlnij.  i. 

.1  ».  /o.  Iinda:  .U,>i>»,TO„  ,.  T,  K,l,ktiml,iJ  l.umt,r  Co..  1912  A   r  ur,  ■  H'""..   ... 
I.....II  lifld  Ihal  a  iiilnlnic  .laliii  I.  .xIkH,),.  undfr  h  /(  /„.  ,ooil.. 

O.,  the  oih,.r  hand  ihr  liiitr...!  or  a  d.-f..|idanl  In  „„  ■•  m  l..».c i  i,... 

.mdff  which  h(  wu  i.nlliM  tu  proapwl  Tor  oil  during  a  l.rm  or  :. 
).ar«.  wu  bPid  lo  b<.  an  liilirp.i  In  land,  and  not  eilglblt.  uiidir  a 
«.  til.  BOOd«:  (•„,„„(„,„  «„.    |,.,.„(,.,„  ,.„,  ,.  ||-|(/,„,„,,  :i  (I   I,   I,    ,72 

A  rl«h!  ur  dow.r  In  nn  .ciuliy  .,r  rfd^nipllori  Mm,  a»«l)inraenl  |.,  ,  ,., 
I«  nol  ulslblv  und«r  a  will  of  11.  /„.,  uor  lb  Ihs  .harp  of  oiu.  or  asvfrai  ■  -i.-iw- 
l.naulii  In  ™nimon  of  an  fqully  or  redemption:  Ihmmlln  Bank  or 
<'omm<;.,  v.  yfol.lo,,.  4  ().  I..  H.  hkI;  nor  I.  the  riKht  ot  iirowrty  In 
a  ri.Kl«lerid  siHTltlc-  iradeiiuirk:  Kiich  a  rlicht  can  be  sold  ir  at  all 
..Illy  as  iii.ijurli-iiaiil  li.  lh|.  l>ii>lui.»  In  whlrh  the  trndv-ninrli  hn,  Iwn 
ii'cd:  fii-tnt  ^-  itiiMMctt,  ;:  o.  I,.  R.  2g:!. 

Where  an  equity  ot  rrdempllon  ha&  been  lold.  and  only  In  iwri  K-,.,ii, 
<ull.nert  the  Judgmi'iil.  i.iiri  ihe  i,ur.li»«.r  aeila  bU  Inlere.t  In  the  lands 
1..  lhi.   niorlMKor.   Ih.-   liind»  nKiiln    l)|.oome   liable  Ki   the  Mecullon- 
I'I'ittUk  V.  LoirtiiK  n  O.  I,.  H.  :.47, 

The  Hherltr  may  «tl2e  and  Bell  undfr  a  A.  t'l.  lands,  lands     hich  are  l„„i  ,.i„ 
vi.ttd  In  any  person  In  Iruil  for  the  debtor:  The  KxcmUa       <(,  i.  9; 
l.ut  «<,;h1)1c,  this  can  only  be  Intended  to  apply  lo  almi.lc      oi»  where 
Ihr  debtor  has  a  right  to  rail  tor  a  conveyance  or  the  legal  eatatr, 

Undii  patented  under  rii,   Publir  l.iinilt  ,U(   IR.  8.  O.  c.  2»i,  s.  c,,.,  f,.,,, 
I".  CI.  are  exempt  trom  liability  'o  execution  agalnit  the  grantee  even  1""<>  »   -n 
iirter  the  :fl  years  mentioned  In  the  Act.  In  resi.eci  of  Judgment*  cither  '"j '"' 
previously  lo  the  itrant.  or  during  such  period  or  10  years  recovered  .""'1',, 
.irnlnsl  hini:  Hi-  llnilli/  .(  yiiiliiiiauu,  I'T  Out.  64:'  anl  s.  4.'.  or  the  Act. 

539.  AVlion  n  SlicriH'  returns  (lint  hr  has  "  lawiU  (i>iv,n  ... 
Imiils)  oil  liand  for  wmit  of  Ini.vprs,"  ii  writ  of  rendiliutii 
iJimiKis  iiiH.v  l)p  issiiod.    Tlio  Sheriff  tn.-iy  nmkr  tliis  \-r 
turn  l)y  fprtilifiito  iind  llic  ori>.'imil  writ  of  exi'culion  sliiill 
ri'irinin  in  force  for  the  rosidiic.     C.K.  845  anil  8S4. 

Sec  Kng.  (18K:!i  li.  ci:,  wblih  cnibrarcs  other  writs,  viz.:  wills  of 
■■fUstrtnffas  uuinr  ri<r  uumitem:  Pfi-i  facias  fir  hontg  ecctfsiaaticii: 
srquratrarl  faciits  tir  bonis  fcclvmulMa;  and  all  other  writs  In  nid 
t.r  a  writ  or  fi'ii  fat  lilt,  or  or  'Iffiitr 

The  sheriff  should  sell  the  goods  or  lands  under  u  writ  of  ri.  f<i. 
without  the  Issue  of  a  rfii.  ri..  but  where  he  has  seized,  but,  for  3om<. 
r..a&on.  has  not  sold,  goods,  or  lands,  he  may  be  required  to  make  a 
return  resiH-ctlng  the  ff.  la.,  and  thereupon  a  writ  of  ven.  ex.  may  issue 
nn  prircipv.  After  the  delivery  of  this  writ  to  the  sheriff  he  Is  bound 
I.,  sell  the  goods  lor  lands)  and  have  the  money  In  Court  Immediately 
:tfter  Its  execution: 
''amp.  ri21, 


rhlt.  Arrh..  ISth  ed.,  .">84:   Kcightlcp  v.  Bln/i. 


for  form  of  writ  of  1 


.  CJ-.:  see  Forms  Nos.  llj,  116. 


See  Hule  S.'.S,  for  the  pnrtirnlnrs  required  In  a  return  of  '■  goods  on 
hand."  etc 
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Where  a  sefzure  has  been  made  under  a  writ,  ihf  judgment  credlii' 
cannot  have  another  ft.  fa.  upon  the  Judgment  until  a  return  has  bwii 
made  to  the  first,  even  though  he  has  abandoned  the  8«>i3ure.  but  this 
does  not  apply  where  the  sheriff  haa  seized  only  goodB  not  belonnne 
to  the  debtor:  Ex  p.  itmith.  1902.  L'  K.  B.  260. 


f;V»«"ry        ^^'  ^^  JudffinoiU  for  the  roroverx-  ..i-  t\.r  tlie  delivr. 
ct  i.rd  of  the  ])ossehsion  of  land  inin    he  niton'oW  hv  wrii 


rit  . 


pospossion. 

See  Eng.  (18 


;i)  R. 


ITnder  a  writ  of  posacsaion.  issued  on  a  judgment  for  poaijession, 
in  an  action  by  a  landlord  against  his  tenant,  sub-tenants,  not  partlw  id 
the  action,  may  be  put  out  of  possession:  St/nod  of  Toronto  v  fisft^n 
L'9  Ont.  7.1S. 

A  writ  nf  ,  OB&esslon  was  ordered  to  issue  in  an  iittion  by  a  land- 
lord  against  a  tenant,  notwithstanding  that  the  landlord's  reversion 
terminated  before  the  trial,  the  defendant  not  showing  affirmatively 
that  It  would  be  unjust  and  futile  to  Ibbup  the  writ:  Knioht  v.  Clorh 
15  Q.  B.  n.  294. 

A  Hnal  order  of  fort-closiire  is  not  a  judniiiciii  for  ttip  recovery  w 
delivery  of  possession  of  land  within  this  niilr:  sre  Wnod  v.  M'hcnl'^. 
22  Ch.  D.  281,  although  the  bringing  of  an  action  for  foredosur' 
stops  the  running  of  the  Statute  of  Limitations:  Hnith  v.  Pinjli.  6 1' 
P.  D.  345.  Under  the  practice  In  Ontario,  an  order  for  the  delivpry 
of  possession  forthwith  may  be  contained  In  the  judgment  in  a  fort^- 
closure  action,  where  It  is  claimed  by  the  indorsement  on  the  writ  of 
summons:  see  RuJr  460,  and  Forms  Nos.  101,  102;  fl.  it  L.  Fornif. 
Nob.  904  and  905. 

See  Ruiia  V.  Frank,  IT  Out.  at  p.  764. 

For  the  purpose  of  recovering  possession  of  laud,  the  writ  of 
possession  supersiedts  the  old  writ  ot"  assistance:  Wymuii  \.  A'-i/jtir, 
39  Ch.  D.  16.-. 

The  officer  to  whom  a  judgment  or  order  is  delivered  for  eiiny  ;i;,i 
liroperly  Issue  execution  thereon  instnnter  without  waiting  anftl  ii  :- 
actually  entered  In  his  books:  Rosaitpr  v.  Toronto  /.'//..  I.")  0.  L.  R. ::'". 

541.  Wlicre  by  any  judijuu'iit  any  person  t[ii'ri'iiiuaiii''i 
is  directed  to  deliver  np  possession  of  any  lanHs  to  ^mii' 
otlier  person  on  ov  at  any  s])eeined  time  afier  bciBi: 
served  witli  the  judgment,  the  person  prnsenitinL'  tl^' 
same  sliall.  without  any  fnrtlier  order  for  (hat  ptn*P'i'<. 
he  entitled  to  issue  a  writ  of  possession,  on  iihriir  aii 
affidavit  sliowins:  due  service  of  the  jnd,innont  and  tli;i' 
the  same  has  n(tt  I)een  obeyed.     C.K.  S47. 

Sep  EiiiT-   <  ISS:!)   R.  fi4r>. 

In  Chitty'ri  Forms  (12th  ed.i.  p.  :.!16.  nctc.  it  is  ?aid  that  the'  at! 
flnvlt  1r  only  necoseary  in  capes  within  the  words  of  thp  Rule.  viz.. 
whrrp  fhr  judgment  dircts  (hf  dffrndant  "to  d*'lfvpr  up  [>o«ise?s!'m ' 


ENFORCING  JUDGMENTS  AND  ORDERS. 


nm 


The  Judgment  on  an  award  Is  in  this  form,  and  judgments  In  mort-  rui*  bit. 
gage  actions  are  so  drawn:  see  Forma  Nos.  101,  102;  H.  ft  L.  Forms, 
Nob.  104  and  900.    In  other  cases  the  form  is  usually  "  that  the  plaintiff 
do  recover,"  etc.:  see  Form  No,  93;  H.  &  L.  Forma,  Nos.  843,  844. 

Where  plaintiff's  title  has  expired  pendente  lite:  see  Rule  262 
and  note. 

C.  R.  848  provided  that  "  A  writ  or  possession  shall  have  the  effect  Effect  of 
of  a  writ  of  assistance  as  well  as  of  a  writ  of  habere  facias  posse*-  *'''*■ 
tionem,"  but  this  provision  has  not  been  contlnuied. 

This  writ  of  potiaesslon  supersedes  the  old  Chancerr  writ  of  assis- 
tance so  far  as  the  recovery  of  land  is  concerned:  Hall  v.  Hall,  47  L. 
J.  Chy.  680;  Wyman  v.  Knight,  39  Ch.  D.  165;  but  in  England  it  seems 
that,  In  case  of  necessity,  the  writ  of  assistance  may  still  be  used,  e.g., 
to  recover  possession  of  personal  property  which  is  la  danger  of  being 
removed  beyond  the  Jurisdiction  of  the  Court;  Wyman  v.  Knight, 
supra.  It  may  be  doubted  whether  this  is  so  in  Ontario,  In  view  of 
Rule  2.  A  special  form  of  writ  of  delivery  might  probably  in  such  ease 
be  framed  from  Form  No.  IIS;  H.  &  L.  Forms,  Nos.  1126,  1127. 

For  the  form  of  writ  of  possession:  see  Form  No.  117;  H.  ft  L. 
Forms,  No.  1125. 

The  chief  difference  between  a  writ  of  assistance  and  the  former  Difference  be> 
writ  of  habere  facias  possessionem  was,  that  the  latter  used  merely  l^suum!"*  **' 
to  order  the  Sheriff  to  put  the  plaintiff  In  possession,  whereas  the  and  h»b.  f»c. 
former  instructed  thg  Sheriff  to   "  defend   and  keep "  the  plaintiff  p"""" 
"and  his  assigns  In  peaceable  and  quiet  possession  when  and  as  often 
as  any  Interruption   may  or   shall   be  given   or  offered  to  them   or 
any  of  them":    see  Danleli's  Forms  982;   thus  It  is  presumed,   ren- 
dering unnecessary  applications  for  a  new  writ  where  a  defendant 
wrongfully  rtaumed  possession  after  being  ejected  by  the  Sheriff:  sec 
Doe  d.  Peck  v.  Roe,  2  U.  C.  Q.  B.  27;  Edwards  v.  Bennett,  5  P.  R.  161; 
McDermott  v.  McDermott,  4  P.  R.  252.    This  Is  now  the  language  of 
Form  Mo.  117,  and  a  defendant  who  retakes  possession  wrongfully, 
after  being  ejected,  is  liable  to  be  committed  for  contempt:  see  Re 
Higga.  Qoddard  v.  Higgs,  97  L.  T.  Jour.  11. 

Where  a  plaintiff  has  been  put  in  possession  under  a  writ  of  DefendMt 
possession,  and  a  defendant  soon  after  regains  possession  after  the  pofseliB?(fn. 
return  of  the  writ  executed,  the  plaintiff,  on  motion,  Is  entitled  to  an 
order  for  a  new  writ  of  possession:  Proctor  t.  WeUer,  3  C.  U  T,  551; 
see  Stacpoole  v.  Walsh,  6  L.  R.  Ir.  444. 

If,  in  executing  the  writ,  a  person  is  found  In  possession  not  claim- 
ing under  the  defendant,  and  is  dispossessed  by  the  Sheriff,  such 
person  may  apply  for  leave  to  defend  the  action  under  Rule  53; 
Minet  v.  Johnson,  63  L.  T.  507. 

542.  When  a  judgment  directs  recovery  of  any  land  and  J,*",^*'^," 
money,  one  writ  or  separate  writs  of  execution  for  the  Mdc"*'- 
recovery  of  possession  and  for  the  money  may  be  issued 
at  the  election  of  the  party  entitled  to  recover.    C.R.  849. 

It  ih  hpld  in  Irpland,  under  sec.  209  of  the  C.  L.  P.  Act  (16  ft  17 
V.  c.  113),  r^eated  In  the  Rules  under  the  Ir.  Jud.  Act,  that  where 
a  plaintiff  has  obtained  a  verdict  for  possession,  mesne  profits  and 


ll(i(i 


BalH  MS. 

m. 


Writ  of  M- 

siKtiment 
of  doner. 


Ezecntlon 
for  Hp«c!fie 
delivery  of 
foodl. 


BULKS  OP  COURT. 

coel8,  execution  for  poueBilon  cannot  luue  till  the  cost.  .r.  , 
unle«  he  bu  waived  them:  B.a,l^  v.  (7/.<.p™,„  6  L,  R  ,"  39^  '"'" 
That  section  is  as  follows : 

■•  209.  Upon  any  Judgment  in  ejectment  there  may  be  elihfr  on« 
several  writ,  of  execution  for  the  recovery  „r  possession    '",7,° 

ofThrpui'nuV"""  ■"""""'"  •"  "^ """  '■"•  '-=■ "  "'^-L': 

543  A  judgment  for  the  recovery  of  dower  niav  be  en 
torced  by  a  writ  of  assijirnment  of  dower,  directed  to  the 
Sheriff  of  the  County  in  which  the  lands  lie;  and  the 
writ  shall  set  forth  the  lands  out  of  which  the  plaintiff  i 
to  recover  dower.    C.B.  859. 

This  Hule  is  hased  on  C.  R.  850,  not  859. 

See  Forms  No..  122,  123;  H.  «  L.  Poma,  Noa,  1128,  1129. 

kkV!'^F^T^  '"  ""  """^  "  "'»•>»*"  a  wll".  declaring  platatll  en. 
Itled  to  land  in  question  In  tee  simple  subject  to  the  dower  of  ti,  te,  - 
^!,LT?r  **  "f  ^'"'»'">  '^  ■""  «  Judgment  for  the  recovery  of  do.er 
within  the  meaning  of  this  «ule:  cope  v.  c-opc.  26  Ont.  441. 

544.  Where  a  judgment  directs  the  recovery  of  specific 
goods,  chattels,  deeds,  securities,  documents  or  any  pro 
perty  other  than  land  or  money,  a  writ  of  delivery  mav  be 
issued  commanding  the  judgment  debtor  spe<ificallv  to 
deliver  up  forthwith  the  property  demanded,  and  direct- 
ing that  in  case  of  refusal  the  judgment  debtor  be  ar 
rested  and  detained  in  prison  until  he  complies  with  the 
terms  of  the  writ,  and  also  that  the  goods  and  chattels 
of  the  judgment  debtor  to  double  the  value  of  the  pro 
perty  in  question  be  taken  and  kept  until  tlie  further 
order  of  the  Court  to  enforce  obedience  to  the  writ.  C.R. 
852. 

See  Eng.   (18831   R.  647. 

The  Judgment  for  delivery  of  the  property,  or  payment  of  its  value, 
docs  not  divest  the  plaintill  of  the  property  In  the  chattel  until  He 
aatistaction  of  the  value  found  by  the  Judgment,  even  thouRh  satWar- 
tlon  is  prevented  by  the  bankruptcy  of  defendant:  Ex  p.  Drakr.  J 
Ch.  D.  866. 

It  is  doubtful  under  the  English  Rules,  whether  an  order  for  lie 
writ  is  necessary:  Ivory  v.  Orufcllts^oM*,  W.  N.  1875.  249.  In  Ont. 
it  is  probable  that  the  writ  may  issue  in  like  manner  as  iny  otker 
writ  of  execution. 

In  7«or»  V.  CrtticJcsfton*,  W.  N,  1876,  249;  1  Cbarl.  Ch.  Ca.  i:l, 
an  action  for  rent  and  for  the  return  of  apeciHc  goods.  Jiidcment  hav- 
ing bwn  signed  for  the  amount  of  rent  in  default  of  appearance. 
the  plalntm  was  allowed  to  sign  Judgment  also  for  the  return  ot  the 
specinc  goods,  and  then  to  proceed  under  Eng.  R.  584  as  he  mlfbt 
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be  advised  by  writ  of  delivery,  attacbmcDt  or  sequestration.  In  g 
Battley  v.  Scara  (Times,  7tli  March,  1876,  cited  Charley's  Jud.  Act, 
Grd  edo  p.  669),  it  1&  stated  that  a  rule  niai  for  an  attachment  was 
granted  against  a  defendant  for  refusing  to  give  up  a  diamond  ring 
or  pay  for  It,  execution  having  proved  futile,  as  the  defendant  was  a 
married  woman. 

Under  this  Rule  a  writ  may  be  Issued  for  delivery  of  a  chattel,  and 
authorizing  the  Sheriff  In  default  to  arrest  the  defaulting  party,  and 
detain  him  until  he  complies  with  the  terms  of  the  writ,  and  also  to 
seize  goods  and  chattels  of  double  the  valne  of  the  property  in  question 
until  the  further  order  of  the  Court.  So  that  the  writ  combines  (a) 
a  writ  for  delivery;  (b)  and  In  case  of  default  an  attachment,  and  (c> 
a  sequestration  of  goods  to  the  extent  of  double  the  value  of  the  pro- 
perty in  question. 


' 


645.  A  judgment  requiring  any  person  to  do  any  act  J^"*^,^"* 
other  than  the  payment  of  money,  or  to  abstain  from  person  to 
doing  anything,  may  be  enforced  by  attachment,  or  by  undone. 
committal.    C.R.  853. 

See  Eng.  (1883)  R.  685. 

A  technical   difference  exists  according  to  the  English  practice  Difference  be- 
between  attachment  and  committal;  an  attachment  being  held  to  be  JJ^e*n"and*'^'' 
the  proper  remedy  for  punishing  the  refusal  to  do  any  act  ordered  to  committal, 
be  done,  and  committal  the  proper  remedy  for  punishing  the  doing 
of  any  act  which  by  any  order  is  prohibited.     In  England,  white 
an  attachment  la  directed  to  the  Sheriff,  committal  is  executed  by 
an  officer  (Sergeant  at  Arms)  of  the  Court.    This  distinction  .is  still 
observed   in   England:    ^e   Evana,    1893,   1   Ch.    252;    68   L.    T.    271; 
Mander  v.  Faicke,  1891,  3  Ch.  488;   64  L.  T.  791:   Callow  v.  Young, 
56  L.  T.   147;    and  see  Harvey  v.  Harvey.  26  Ch.  D.  654;    51  L.  T. 
at  p.  512,  and  D.  r.  A.  d  Co.,  1900,  1  Ch.  484.    Formerly  an  attachment 
Issued  at  the  Instance  of  the  party  aggrieved,  and  at  his  own  risk, 
and  without  motion;  whereas  a  committal  could  only  be  obtained  on 
motion:  lb.;  under  these  Rulea,  however,  a  notice  of  motion  is  neces- 
sary now  In  the  case  of  attachment:  see  Rule  546. 

On  a  notice  of  motion  to  commit  the  defendant,  Mallns,  V.-C-. 
ordered  a  writ  of  attachment  to  Issue  against  him :  Piper  v.  Piper. 
W.  N.  1876.  202;  but  after  obtaining  an  order  for  an  attachment,  a 
party  cannot  move  ex  parte  for  an  order  for  committal  instead: 
Buiat  V.  Bridge,  43  L.  T.  432;  29  W.  R.  117;  and  on  a  motion  for  an 
attachment,  where  the  proper  remedy  waa  committal.  Chltty,  J., 
required  the  notice  of  motion  to  be  amended,  and  re-served. 

In  Ontario  both  an  attachment,  and  an  order  for  committal,  are 
directed  to  the  Sheriff,  and  how  far  the  technical  difference  between 
the  two  remedies  which  prevails  In  England  has  any  application  here 
does  not  appear  to  have  been  considered.  The  only  apparent  differ- 
ence In  the  procedure  In  Ontario  between  an  attachment  and  com- 
mittal is,  that  in  the  former  case  a  writ  of  attachment  Issues,  and 
in  the  case  of  a  committal  no  writ  issues  and  the  Sheriff  acts  under 
the  order. 

An  attachment,  or  committal,  tor  contempt,  is  a  punitive  process, 
and  not  a  mere  civil   proceeding,   though   issued   to  enforce   private 
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right.,  ud  the  Sheriff  1>  bound  to  break  open  the  outer  door  rr 
nocessary  In  order  to  execute  It:  eee  Barvcv  v.  Baney.  26  Ch.  tt  651 
But  It  Is  not  a  criminal  proceeding  where  Isiued  In  a  dvll  arti„. 
so  far  as  an  appeal  Irom  the  order  Is  concerned:  see  Smtt  v  j,T 
1913,  A.  C.  417;  109  L.  T.  1.  '  '"" 

A«  to  mode  o(  obtaining  a  writ  of  attachment:  aee  noira  to  Kule :« 
An  order  for  committal  may  be  obtained  not  only  tor  entorcln. 

judgment,  but  also  to  punish  persons  guilty  of  acts  calculated  to  IcL 

fere  with  the  cause  of  Justice. 

The  Court  will  not  encourage  motions  where  the  object  Is  not 
really  to  commit,  ^at  only  to  obtain  an  apology  and  costs,  and  He- 
fore  In  Platinu  Co.  T.  FarQuharton.  17  Ob.  D.  50.  no  costs  were  given 
and  see  Regina  v.  Payne,  1896.  1  Q.  B.  577. 

Under  The  Fraudulent  Debtora  Arrest  Act  (R.  s.  o.  c  83)  s.  i: 
procesp  of  contempt  for  non-payment  of  money  or  costs  is  aboilsheil 
but  wLere.  for  the  pnrpose  of  giving  a  party  the  equitable  rllet  to 
which  he  Is  entitled,  a  defendant  it  ordered  to  do  as  act,  e.u,  procure 
a  mortgage  to  be  discharged  which  he  has  wrongfully  caused  to  be  nnl 
upon  the  registry,  the  performance  of  such  at:  may  be  enforced  bi 
attachment,  notwithstanding  that,  in  order  to  perform  the  act  it  may 
be  necessary  for  the  defendant  to  pay  money  to  some  other  person 
Berry  v.  Donotimi.  31  Ont.  App.  14;  and  see  Roberta  v.  Domm  16  P 
R.  4B6;  Pritchara  y.  PHtchard,  18  Ont.  173;  Bwyny  v.  Barlani,  70  L 

Where  a  married  woman  IMng  with  her  husband  was  in  coitempl 
for  diaobeylng  an  order  of  the  Court  It  was  formerly  considered  thu 
her  husband  was  answerable,  unless  he  oould  satisfy  the  Court  ibat 
he  had  used  his  be«  endeavours  to  get  his  wife  to  comply  win  the 
order:  see  Mmthan  v.  Wiiicj,  2  Chy.  Ch.  91 ;  Uureheaon  v.  Dmohot. 
«  P.  R.  138;  but  it  would  seem  that  a  married  woman  is  now  perion 
ally  liable  for  her  defa-.lt:  see  Re  Tmrnbutl.  1900.  I  Ch.  180:  81  L  T. 
«3»;  Hvana  v.  Jenhina.  115  L.  T.  Jour,  46T. 

a  An  order  or  Judgihent  sought  to  be  enforced  by  attachment  ahoald 
limit  the  time  for  the  performance  of  the  act  therein  required  to  be 
done,  and  It  should  be  served  on  the  party  required  to  obey  It  a 
reasonable  lime  before  the  time  thereby  limited  has  eiplre'l:  Serry 
V.  Donovan.  21  Ont.  App.  14;  Re  Seal.  1903.  1  Cb.  87:  except  In  tie 
casB  of  an  Injunction  order  of  which  the  party  or  his  sdleilor  or 
counsel  has  notice:  but  where  the  Judgment  or  oi-der  drects  two 
persons  to  perform  an  act  one  may  be  proceeded  agatai*  for  dis- 
obedience befbre  the  other  has  been  eerved:  Re  Ellla.  ifsrdfMll' 
V.  Ellia.  95  L.  T.  80. 

Where  after  a  writ  of  possession  has  been  cuted.  the  dcfcBdant 
wrongfully  retakes  possession,  he  Is  liable  to  attachment :  ace  Re  Big}!. 
aoiinri  v.  Uiaaa,  97  L,  T.  Jour.  11. 

An  attachment  -will  only  be  granted  for  disobedience  of  an  order,  or 
Judgment,  where  the  disobedience  has  been  wilful:  see  Fairclougk  r 
Mancliester  Ship  Canal  102  L.  T.  Jour.  292. 

As  to  obtaining  a  writ  of  sequestration,  where  at)  auachment  is 
Ineffectual :  see  notes  to  Rule  647.  Also  In  the  case  of  a  corporation: 
Coolt  T.  CreM  Vatlev  Ry.  Co.,  8  p.  r,  lei;  Demoreat  r.  awimd.  10 
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P.  R.  82;  McKeowH  v.  Joint  Stock  Ifutitute,  1S99,  I  Cb.  671;  Re  Bolton  Bate  846. 
Jc  Wentworth,  23  O.  L.  R.  390. 

Aft  to  enforciDS  Injunctions,  and  punishing  a  breach  thereof:  see 
tbe  Jud.  Act,  s.  17,  and  notes,  mpro,  p.  72. 

If  the  Court  had  no  Jurisdiction  to  make  the  order  sought  to  be 
enforced,  that  is  a  good  answer  to  a  motion  to  commit  for  dis- 
obedience of  It:  McLeod  v.  Nohle,  28  Ont.  628. 

Where  there  is  a  remedy  by  action,  and  also  by  attachment,  In 
respect  of  the  same  matter,  the  plaintiff  Is  not  precluded  from  ex- 
ercising the  one  remedy  by  having  made  an  unsuccessful  attempt  to 
enforce  the  other:  Qodjrey  v.  George,  1896.  1  Q.  B.  48;  73  L.  T.  599; 
44  W.  R.  246;  but  semhle.  If  a  writ  of  attachment  is  obtained  and 
defendant  is  taken  under  it,  the  remedy  by  action  is  gone:  Ih. 

^Q  actton  cannot  be  brought  in  a  Division  Court  to  enforce  a  Judg- 
ment of  the  Supreme  Court,  or  County  Court,  where  execution  can  be 
Issued  upon  it:  see  The  Division  Court  Act  (R.  S.  O.  c.  63),  s.  61  (e). 

The  publication  in  a  newspaper  of  scurrilous  abuse  of  a  Judge  contempt  of 
with  reference  to  his  conduct  as  a  Judge  In  a  Judicial  procf«dIng  Court, 
which  has  terminated,  Is  a  contempt  of  Court,  punishable  on  summary 
process:  Reg.  v.  Gray,  1900,  2  Q.  B.  36. 

It  was  laid  down  by  the  Judicial  Committee  of  the  Privy  Council 
that  committal  for  contempt  of  Court  *s  to  be  used  only  with  refer- 
ence to  the  administration  of  Justice,  and  not  for  the  vindication 
of  a  Judge  as  a  person;  thus  a  pers"  :  Innocently  and  without  know- 
ledge of  its  contents  lending  a  newspaper  to  another  coutalning  scan- 
dalous matter  reflecting  on  a  Conrt  of  Justice,  was  held  not  to  be 
thereby  guilty  of  contempt  of  such  Court,  and  his  committal  was 
set  aside:  McLeod  v.  St.  Aubyn,  1899,  A,  C.  549;  81  L.  T.  158.  In 
that  case  Lord  Morris  said  "  comn;itta1s  for  contempt  of  Court  by 
scandalizing  the  Court  itself  have  become  obsolete  In  this  country. 
Courts  are  satisfied  to  leave  to  public  opinion  attacks  or  comments 
derogatory  or  scandalous  to  them." 

A  proprietor  of  a  newspaper  publishing  comments  on  matters  in 
litigation,  calculated  to  Interfere  with  the  lair  trial  of  the  action  by 
exciting  prejudice  against  one  of  the  parties,  is  liable  to  committal 
and  also  to  be  fined  for  contempt  of  Court:  Re  Crown  Banlt.  44  Ch. 
D.  649;  63  L.  T.  304;  Re  Lalouchere.  Kensit  v.  Eng.  News,  18  T.  L.  R. 
208;  PhiUip8  V.  Has,  lb.,  400;  Rex  v.  Hammond,  111  U  T.  206;  even 
where  the  case  Is  pending  before  an  Inferior  tribunal:  Rex  v.  Parke. 
1901^.  2  :.  B.  432;  89  L.  T.  439;  Rex  v.  RiisseU,  119  U  T.  Jour.  398:  R*'J- 
V.  Baci^house,  Ih„  399;  Rex  v.  Davies,  1906,  1  K.  B.  32;  93  L.  T.  773;  Rrx 
V.  Ctarke,  103  L.  T.  636.  As  to  the  extent  to  which  newspaper  comments 
on  rases  In  litigation  are  allowable:  see  Re  O'Brien.  16  S.  C.  R.  197.  On 
the  same  principle  any  person  knowing  of  an  Injunction,  and  wilfully 
assisting,  or  participating  in.  a  breach  of  tt.  Is  liable  to  bn  oommltted 
for  contempt  of  Court,  for  Interfering  with  the  course  of  justice :  3ea- 
toard  V.  Patenon,  1897,  l  Ch.  545;  76  L.  T.  215;  and  see  Favard  v. 
Favard,  75  L.  T.  fi64.  The  fact  that  the  order  has  not  been  served  on 
the  party  sought  to  be  punished  Is  no  answer:  7ft.  Issuing  fraudulent 
«irculara  to  Influence  the  course  nf  pending  Htigation  was  held  to  be  a 
contempt:  In  re  Parsonage  d  Co.,  1901,  2  Ch.  424.    A  motion  to  com- 
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Bnl*  546.        mlt  for  contempt  In  publlhblng  oommenti  must  be  made  In  court 
not  In  Chambers:  Houthuivk  \.  Han;  IS  P.  R.  239.  '  ' 

An  order  to  diacbarge  a  mortgage  Improperly  put  upon  the  reilitrr 
may  be  enforced  by  attachment,  notwlthttandlng  that  the  wrsm  .( 
quired  to  obey  the  order  may  h^ive  to  pay  money  In  oriler  to  comwv 
with  It:  see  Berry  v.  i)onoDan,  21  Onl.  APP.  11;  Hobrrla  v  UoriMa, 
16  P.  R.  456:  so  also,  an  order  requiring  a  solicitor  to  retuni  money 
he  has  obtained  from  the  Court  under  circumstances  which  make  hjm 
liable  to  refund  It:  Prilchard  v.  Pritchara.  18  Ont.  173;  or  whirl!  ha- 
been  paid  to  him  under  an  undertaking  to  refund  It.  II  reonln./ 
SKjmi/  V.  Harlani.  70  L.  T.  227. 

r'."tn"™t,  "y  C.  R.  854,  It  was  provided  that  a  writ  of  attachment  a»l.,. 

the  person  should  be  issued  under  the  same  circumstances,  and  sboulil 
have  the  same  effect,  aa  under  the  practice  of  the  Court  ot  Chancery 
prior  to  Tltc  Onforfo  Judicature  AH,  1881;  and  see  Eng.  il»83)  R.  iy 
but  this  provision  Is  not  continued  In  the  present  Rvles. 
Chancery  Order  288  provided  as  follows: 

Chy  o  2««.  "288.  If  a  party  who  Is  ordered,  otherwise  than  by  in  order  ol 

course,  to  do  any  act,  other  than  to  pay  money.  In  a  United  tlmt 
retu-ea  or  neglects  to  obey  the  order  according  to  the  exigency  thereof 
the  party  prosecuting  the  order  shall,  at  the  expiration  ot  the  time 
limited,  upon  filing  with  the  Registrar  an  affidavit  of  the  service  ol  ih 
order,  and  of  the  non-performance  thereof,  be  entitled,  upon  tricay 
to  a  writ  or  writs  or  attachment  against  the  disobedient  parly." 

But  Rule  546  requires  a  notice  to  be  served,  and  leave  to  be  ob 
talned,  before  an  attachment  la  Issued.  To  this  extent  the  former  pn^ 
tice  preserved  by  C.  R.  854  was  varied. 

Ohj.  o  293,  Chy.  Order  293,  provided  that  every  order  requiring  a  party  to  lo 

an  act,  other  than  the  payment  of  money,  should  have  indorsed  upoi 
the  copy  of  the  order  served,  a  memorandum  to  the  effect  set  lortb  li 
Schedule  N  to  the  Chy.  Orders  notifying  the  party  as  follows: 

SchedoleN.  "If  yon,  the  within  named   {here  insert  thi-  name  tif  the  parti' 

neglect  to  obey  this  order  by  the  time  therein  limited,  you  will  le 
liable  to  be  arrested  by  the  Sherllt;  and  you  will  also  be  liable  to  have 
your  estate  :  .questered  for  the  purpose  of  compelling  you  to  okej 
this  order  wHUoi-l  further  notice.  If  you  wish  to  apply  to  the  Court 
to  add  to,  vary  or  set  aside  the  said  order,  or  to  suspend  the  opera- 
tion thereof,  you  must  do  so  before  the  expiration  ot  the  time  wilbln 
limited." 

Whether  This  Chy.  O.  293,  Is  not  consolidated  In  the  Ont.  Hulej.  but  tlie 

beTndo'rlle™'''  "'"■™1'<"""°«  Eng.  O.  Is  continued  In  the  Bng.  (1883)  K.  673.   Under 

on  order  or    ""«  "=w  practice  It  Was  held  In  England  under  the  Rules  ot  iSTj 

iLdmneri,         ( but  of  course  not  under  the  Rules  of  1883.  R.  573:  see  Himpdn  t, 

Wallij,  26  Ch.  D.  746,  and  Treheme  v.  Dale.  27  Ch.  D.  66;  il  L  J 

Chy.   83),   that   this   Indorsement   was   not   necessary,   as  an  attacj]- 

ment  under  the  new  procedure  could  not  be  obtained  except  tpon 

notice:   see  Bute  646,  but  the  rule  might  be  different  In  the  me  of 

a  sequestration:   Thomai  v.  :  alin,  21  Ch.  D.  360 ;  and  see  WaUaa  i 

Graham,  11  U  R.  Ir.  369.     In  Ontario  a  sequestration  does  not  issue 

on  priroiiK  except  where  a  party   Is  already   In  custody  under  an 

attachment:  see  Rule  547;  and  In  other  cases.  Is  not.  under  Ksle  itt 
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obtained  wtttaout  notice;  bo  that  tbe  Indonement  would  leem  to  be  saig  su. 
not  neceuary  in  caseK  either  of  attachment  or  sequestration:  see  Ruie 
2;  aed  vide  per  Maclennan.  J.A.,  Berry  v.  Donovan,  21  Ont.  App.  at 
pp.  29,  31. 

If  the  notice  referred  to  above  1b  indorsed,  the  words  "without 
further  notice,"  at  all  events,  should  be  now  omitted:  see  Rule  546. 

Eng.  (18S3)  R.  573  has  no  application  to  a  prohibitive  order: 
Selous  V.  Croydon,  53  L.  T.  210;  29  Sol.  Jour.  485;  such  an  order  is 
enforced  by  committal;  see  supra,  p.  1167. 

Wb.  e  default  In  complying  with  an  order  was  not  clearly  enough 
shown  to  Justify  an  order  for  attachment,  if  the  opposite  party  had 
not  appeared,  the  defect  was  held  to  be  cured  by  his  appearing  and 
resisting  the  motion  on  other  grounds:  Treheme  v.  Dale,  27  Ch.  D.  66. 

546.  A  writ  of  attachment  shall  not  be  issued  without  f"**"* " 
the  leave  of  the  Court  or  a  Judge,  on  notice  to  the  per- 
son against  whom  the  attachment  is  to  be  issued.    C.R. 

855. 

See  Bng.  (1883)  R.  621. 

As  to  the  dllTerence  between  attachment  and  committal:  see  supra, 
Rule  545  and  notes. 

This  Rule  Introduced  an  Important  change  In  the  Chancery  Prac-  Motion  for 
ttce:  see  Rule  64$  and  notes.  A  writ  of  attachment  can  now  never  "^^^ 
issue  as  of  right  without  an  order,  granted  after  notice  to  the  party: 
Baigent  v.  Baiffent.  1  P.  D.  421;  W.  N.  1875,  218;  Abud  v.  Richet.  2 
Ch.  D.  528;  DalUu  v.  Glyn,  3  Ch.  D.  190;  see  Re  Heiron'a  Estate, 
Ball  V.  Ley.  12  Ch.  D.  795;  Re  Kn^tjht,  Knight  v.  Odrdiner,  25  Ch. 
D.  297;  Re  Chatham.  Harvester  Co,  v.  Campbell  12  P.  R.  666.  This 
was  the  rule  In  the  Common  T>aw  Courts,  except  In  the  case  of  an 
attachment  against  a  Sheriff  for  disobeying  an  order  to  return  a  writ; 
In  which  case  the  rule  was  made  absolute  ex  parte:  Reg.  Qen.  T.  T. 
1856,  R.  140;  see  Jupp  v.  Cooper,  5  C.  P.  D.  26.  In  Jupp  v.  Cooper, 
all  that  tbe  attention  of  the  Court  was  called  to  was  whether  the 
order  should  be  absolute  In  the  first  Insiance,  or  only  an  order  nisi, 
and  the  latter  was  granted,  as  also  was  done  In  Fowler  v.  AshfoM. 
45  L.  T.  46.  An  attachment  against  the  Sheriff,  like  any  other  at- 
tachment. Is  now  governed  by  the  new  Rule;  Eynde  t.  Oould,  9  Q.  B. 
D.  235;  see  also  Dallas  v.  Olyn,  supra;  Re  Heirons's  Estate,  supra. 

Tbe  provisions  of  Jud.  Act.  a.  74,  supra,  apply  to  an  application  for  t'(>«tR  ot 
an  attachment.    The  costs  are  therefore  in  the  discretion  of  the  Cou.-t :  '"""""■ 
Abud  v.  Riches,  supra,  and  should  be  asked  for  and  disposed  of  on 
the  application  for  the  attachment:   lb. 

An  interlocutory  order,  under  Rule  369  et  seg.,  may  be  enforced  Enforcing 
by  attachment:   Hutchinson  v.  Hartmount  W.  N.   1877,   29;    and  an  |,"'d7r«.™*°'^' 
order  directing  a  solicitor  to  repay  into  Court  moneys  which  had  been 
paid  out  to  him  has  been  so  enforced:  PritcAard  v.  Pritchard,  18  Ont. 
173;   aed  vide,  The  Fraudulent  Debtors  Arrest  Act   (R.  S.  O.  c.  83). 


An  order  should  be  drawn  up  and  entered  before  being  enforced  by  order  to  ii* 
proeesi:  Ballard  v.  TomUnson,  48  L.  T.  516.  Korvod  brfore 
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S<'rvki'  of 
thv  urder  to 
lif  nbfjrd. 


A  motion  lor  attactamont  when  made  for  Qoneompliance  vith 
ordsrs  of  courae,  or  orden  In  Ctaambera.  may  be  made  to  a  Judn  lo 
Cbumbers:  fee  Halm  Kryburg  v.  I^OHnanaki,  Vi  q.  b.  D.  Jig;  imiMi 
V.  LvMsor,  53  L.  T.  759;  34  W.  R.  230.  but  when  made  for  Boa-con. 
pUancu  with  an  order,  or  judgmcDt  of  the  Court,  It  should  be  nude  in 
Court:  KUin  v.  Vnion  Fire  tna.  Co.,  3  C.  L.  T.  602.  The  pnctlce 
In  Gngland  la  not  similar  to  that  In  Ontario:  sec  Davis  v  Oalmou' 
3d  Cb.  O.  322:   40  Ch.  O.  356. 

Neither  the  Master  In  Chambers,  nor  a  Local  Judgf,  or  Masttr 
(acting  under  Rulea  208.  209).  haa  jurisdiction  to  entertain  a  motion 
to  attach  or  commit,  as  sacb  matters  are  excepted  from  the  poweri  ton- 
ferred  up^'n  them:  see  Jtule  20ti  (1).  (4),  and  Kvttfe  r.  Want.  9  p.  r. 
320.  but  aa  Co  Local  Judges:  see  Rule  210. 

In  Re  Steele.  23  Sol.  Jour.  906,  the  question  was  raUed  whether 
the  order  to  be  obeyed  need  be  personally  served  since  an  attachment 
can  now  only  be  had  upon  notice.  It  Is  submitted,  however,  that 
there  la  nothing  to  alter  the  formor  praotlee  which  requlrMI  perBosal 
service  of  the  order  to  be  obeyed  (exoept  In  cases  under  Hule  3oJ. 
and  except  where  It  Is  shown  that  the  order  has  come  to  the  taot- 
ledge  of  the  person  sought  to  be  attached,  and  that  he  la  evading  ler 
vice  of  It:  Kiatter  v.  Tettmar.  1905.  1  K.  B.  39;  92  L.  T.  U),  more 
especially  If  the  notice  of  motion  to  attach  Is  not  personally  served. 
Where  the  director  of  a  company  was  sought  to  be  attached  for  dls 
obedience  of  an  order  against  the  company,  it  was  held  that  he  must 
be  pcraonally  served  with  tlie  order:  McKeovm  r.  Joint  atock  Imii- 
tute,  1899,  1  Ch.  671;  80  U  T.  641.  The  order,  or  Judgment,  must  be 
served  a  reasonable  time  beforo  the  time  limited  tber«br  for  the 
performance  of  the  act  ordered  to  be  done,  has  expired:  Berry  t 
Donovan,  21  Ont.  App.  14;  and  though  the  party  required  by  sd  onkr 
to  do  some  act  was  la  Co«rt  when  the  order  was  pronounced,  that 
does  not  dlspe..  e  with  service  of  the  order  on  bim:  Re  Tuck,  Itwrch  t. 
Looaemore,  1906. 1  Ch.  693;  94  L.  T.  697;  but  where  the  ordsr  restrain! 
a  party  from  doing  an  act,  be  may  be  attached  for  dlsobedlean  of  the 
order  before  service  of  It  if  be  had  actual  notice  of  it;  S.  C:  see  per 
Coxens-Hardy,  M.R.  Where  the  order  limits  a  time  for  dolBg  ta  ut 
the  order  should  be  served  a  reasonable  time  before  the  limited  time 
haa  expired,  or  it  may  become  necessary  to  apply  to  the  Coart  to  ap- 
point a  new  day. 

An  undertaking  given  by  a  suitor  may  be  enforced  by  process  of 
contempt,  though  the  order  embodying  the  undertaking  may  not  have 
been  served:  Re  Launder,  Launder  v.  Richards,  1908,  W.  N.  49;  124 
L.  T.  Jonr.  381. 
c«rpor«tionB  (  A  Judgment  or  order  against  a  corporation  may  be  enforced  bx 
in  contempt,  feequestratlon  against  the  corporation,  or  by  attachment  against  the 
/directors:  Rule  553. 

Where  a  corporation  Is,  by  Judgment,  or  order,  required  to  do  any 
act.  It  Is  sufficient  If  the  corporation  has  been  served  therewith.  It  is 
not  necessary  al&o  to  serve  all  the  officers  thereof.  In  order  to  found 
proceedings  for  contempt  against  them  in  case  of  default:  aUhoagh 
it  may  he  an  answer  to  siifh  proceedinga  If  they  show  afflrmativelr 
that  they  have  had  no  notice  of  the  Judgment,  or  order.  Where  a  cor 
poratlon  Is  In  default  its  officers  who  are  aiding  or  abetting,  of  per 
mittlng.  such  default,  are  liable  to  be  proceeded  against  Individually. 


Knforcing 
undertaking. 
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and  they  may  be  punished  either  by  fine  or  Imprlionment  In  the  di>-  Bnlt  B4t. 
cretlon  of  the  Court:  Bee  Re  Bolton  rf  WentU!orth,  23  o.  L.  R.  8»0. 

The  copy  of  order  served  mu&t  be  an  exact  copy:  l{>-  Holt,  11  Cb. 
D.  168;  Bee  also  Ex  p.  Smith.  28  W.  R.  174. 

An  order  to  deliver  a  bill  of  costa  Berved  on  a  ioUcltor'B  clerk  at  bU 
office  was  disobeyed.  On  motion  for  attacbmeot  the  loUcltor  swore 
tbat  he  had  not  been  personally  served.  A  letter  from  him  giving 
reason  for  delay,  and  promlsfnfir  to  deliver  bills  was  produced,  but  it 
was  held  that  the  necessity  for  personal  service  v>m  not  waived  by 
the  letter:  Re  Cunningham.  55  L.  T.  766. 

The  application  for  an  order  for  an  attachment  must  be  on  notice: 
Thomat  v.  Palin,  21  Ch.  D.  360;  57  L.  T.  207. 

Two  clear  days'  notice  of  motion  Is  sufllclent.     The  practice  laid  Notice  of 
down  In  Abell  v.  HiUa.  6  P.  R.  122,  and  Bryce  v.  Mctntyre.  7  P.  R.  motion. 
I.t4,  Is  not  now  In  force:   Monaghan  v.  Dobbin,  2  C.  L.  T.  215;   see 
alBO  Cook  y.  Credit  Valley  Ry.  Co.,  8  P.  R.  167.    The  notice  of  motion 
should  specify  the  breach  or  default  complained  of:  Hlpkisa  v.  fellow*, 
101  L.  T.  701. 

It  Is  not  neceBsary  to  serve  with  the  no'Ve  of  motion  copies  of  the 
affidavits  filed  In  support  of  It:  Hannum  v.  McRae,  18  P.  R.  185, 

In  ifanrt  v.  Perry,  W.  N.  1881,  4;  44  L.  T.  248;  50  L.  J.  Chy.  251,  Serviesof, 
It  was  held  that  notice  of  motion  to  commit  must  be  served  personally, 
unless  some  reason  Is  sbown  for  dispensing  with  personal  service. 
On  a  motion  for  an  attachment,  however,  it  bad  previously  been  held 
tbat  service  of  notice  of  motion  upon  the  solicitors  on  the  record  of 
the  party  to  be  attached  was  sufBclent,  though  personal  service  was 
not  shown  to  be  impracticable;  Broiming  v.  Sobin,  5  Ch.  D.  fill; 
Rxchartit  v.  Kitchen,  25  W.  R.  602;  or  by  leaving  the  notice  at  the 
residence  of  the  party  affected  thereby:  Re  a  Solicitor,  14  Ch.  D.  152 
See  also  Tilncy  v.  Stanslield,  W.  N.  1880,  77;  Trout  v.  honey,  13  C. 
L.  T.  64;  and  It  has  Blnce  been  held  tbat  In  the  case  of  a  defendant 
who  has  not  entered  an  appearance  service  of  notice  of  motion  may 
be  made  by  leaving  It  in  the  ofllce  (see  Rule  200):  Re  Evant,  infra. 

In  Ontario  It  has  been  held  that  Mann  v.  Perry,  Is  to  be  followed : 
Smith  V.  Marrin,  4  C.  L.  T.  493;  except  where  Rule  353  applies:  Re 
Harndcn,  11  P.  R.  35. 

Where  the  order  to  be  obeyed  has  been  personally  served.  It  is 
nevertheless  necessary,  in  case  of  disobedience,  to  serve  perBonally 
any  notice  of  motion  for  attachment,  or  committal:  Rule  546,  see 
also  BUerton  v.  Thirsk,  1  J.  &  W.  376;  Angerstein  v.  Bunt,  6  Ves. 
488;  Hope  v.  Carnegie,  L.  R.  7  Eq.  254;  NeUon  v.  Worssam,  W.  N. 
1890,  216;  except  in  the  case  provided  for  by  Rule  353  of  disobedience 
of  an  order  to  bring  accounts  into  the  Master's  office,  or  for  produc- 
tion, or  Inspection  of  books  and  papers;  In  cases  under  Rule  353  It  is 
not  necessary  to  serve  a  notice  of  motion  to  attach  personally  upon 
the  disobedient  party.  If  he  has  a  solicitor:  see  Wilson  v.  Wilaon,  7 
P.  R.  57. 

Where  personal  service  of  notice  of  motion  to  attach  the  defendant 
could  not  be  effected,  the  order  was  made  on  affidavit  of  service  of  the 
notice  on  a  solicitor  who  had  appeared  In  the  action  for  the  defend- 
ant, although  the  solicitor  had  ceased  to  act  for  him:  Callow  v.  Young, 
65  L.  T.  543;   and  pee  Re  Evana.  1893,  1  Ch.  252;  68  L.  T.  271;   and 
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where  ft  ffttber  took  hit  cblld.  »  wan]  of  Court,  out  ■(  (ht>  JurltdlcUoD 
o'  the  Court  cootrftry  to  hit  undertftklng  ilveu  to  tbv  Court,  ao  ord*r 
'or  an  ftttachment  was  made  acatDBt  htm,  and  perBimnl  hi  rvlrt  or  aoiii.- 
of  the  motion  was  dispensed  with.  Her  v.  M'toand,  hm:i,  :■  K  R  {\'> 
10»  L.  T.  111. 

Where  a  motion  Is  made  to  Attach  a  defendant  who  hu  not  i;f 
pcared  In  the  action:  see  notes  to  Rulv  200. 

Where  a  party  has  not  been  personally  served,  bis  sptKarsnce  od 
the  return  of  the  motion  to  take  the  objection  Is  nut  a  waiver  d(  i; 
Handvr  v.  fuicJkc,  1891,  3  Ch.  488;  Taylor  v.  Jioe.  68  L  T.  l'I3;  bu- 
service  of  notice  Is  waived  by  counsel  appearing  and  constcntlnR  to  ar 
enlargement:  Kr  p.  Alcock.  1  C.  P.  D.  68.  But  aemble.  an  objection 
that  personal  service  has  not  been  effected,  though  given  effect  to.  If 
taken  on  the  return  of  the  motion  (see  Taylor  v.  Uot;  lupra),  will 
not  of  Itself  be  a  BuOclent  ground  for  setting  aside  the  attachment,  it 
granted,  where  the  party  did  not  appear  on  the  return  of  the  motlori 
Petty  v.  DanM,  34  Ch.  D.  172;  5S  L.  T.  745;  and  see  Jtv  Kvnn$,  fi-au 
V.  Xorron,  1893,  I  Ch.  252;  <S  I-.  T.  271. 

The  provisions  as  to  substituted  service  have  been  hold  not  to  apply 
to  an  application  for  an  attachment,  but  only  to  service  of  writi  of 
summons:  Anon.,  W.  N.  1876,  105;  but  fWe  cases  iuprn,  p.  33j,  asd 
WiUiama  v.  Johnt.  2  Dick,  477;  1  Mer.  303  (d);  PuUcncy  v.  shHton. 
5  Ves.  147;  DeManncvlUe  v.  DddannevitJe.  12  Ves.  2Q2;  Lechmer-' 
Charlton's  Caac,  2  M  ft  C.  335;  also  Hope  v.  Carnegiv,  I..  R.  "  Eq 
254;  Hoicarth  v.  Hotcarth,  11  P.  D.  9^;  Tilncy  v.  fttnn.iflfM.  W  X 
1880.  77;  Jtfandcr  v.  Falckc.  1891,  3  Ch.  488;  65  L.  T.  454;  Trout  ^ 
Lomy.  13  C.  L.  T.  64;  Re  Baatctt,  Bataett  v.  Baaaett,  lfi94,  3  Ch.  179 

In  England  it  la  now  held  that  there  la  Jurisdiction  to  order  lubiii- 
tutlonal  service  where  every  reasonable  effort  to  effect  personsl  ur- 
virc  has  been  made:  Mandcr  v.  FaicJte,  18S1,  3  Ch.  488;  Ke  Baiitti. 
U'Ji   3  Ch.  179. 

Service  of  notice  made  on  the  clerk  of  a  solicitor  at  Ms  offlce,  bli 
residence  not  being  known,  was  held  to  tie  good  serrlcp.  but,  Qotwllb- 
standlng,  the  order  was  stayed  for  a  week,  and  notice  thereof  direcKd 
to  be  served  on  the  solicitor:  Ttlncy  v.  8tantfieM,  tupra. 


On  a  motion  to  commit  for  conimpt.  an  attachment  may  Ibso*: 
Piper  V.  Piper,  W.  N.  1876.  202;  but  on  a  motion  for  an  attachment 


Ikkiio.  and 

•fuchnrene    ■  ***  o*"^"  **>  commit  cannot  be  obtained  ex  parte:  Buiat  v.  Briige. « 
■  L.  T.  432;    29  W.  R.  117. 

On  a  motion  for  attachment  for  contempt  ti<  committing  a  breacli 
of  undertaking  contained  In  an  order,  a  preliminary  objection  vas 
raised  that  the  proper  remedy  was  committal.  The  objection  was 
allowed,  and  the  plaintiff  given  leave  to  amend  bis  notice  of  motion 
and  serve  it  again:  Callow  v.  Young,  56  L.  T.  147:  56  L.  J.  Chv.  690 
The  distinction  between  attachment  and  committal  stlli  exists  in  Eng- 
land: see  note  to  Rule  545.    See  also  D.  v.  A.  d  Co.,  1900,  1  Ch.  48i 

(•.mii-iiinor  A  writ  of  attachment  may  be  Issued  against  p.  party  out  of  the  jarli- 

t&d\tt\ot''      'i'ctlon,  though  It  can  only  be  enforced  In  tne  event  of  hla  coming 

within  the  Jurisdiciiou:   Bloomfictd  v.  Brook',  C  V.  R.  -SI;  TroaM. 

Loney,  13  C.  L.  T.  64;  and  see  Rex  v.  Wigand,  suprn. 

Return  of  No  particular  return  day  Is  inserted  In  the  writ:  see  Form  No.  12«: 

*"<  H.  Ac  h.  Forma,  No,   1153;    but  after  a  reasonable  interval  a  return 

may  be  required:  Owen  v.  Pritchard.  W.  N.  1876,  147. 
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Tb<  oBoer  cbirfed  with  th«  eucutloa  or  the  writ  our  bniik  oimh  sik  ut. 
(be  outer  door  of  tbe  house  In  order  to  execute  It:  Marvtu  v  Ifarvev. 
26  Cb.  D.  644.  ,:••:'»;'■■" 

A  further  opporttjnlty  to  comi'ly  with  the  order  may  be  ilren,  or 
the  order  may  b«  itayed.  peodlni  an  appeal,  la  the  dlicretlon  of  tht 
Judge:  Htllor  v.  Thompton.  W.  N.  18S3.  128. 

A  peraon  attached  for  mliconduct  will  not  be  dt'taloed  for  coiti:  mo  driiin^r 
Jackton  V.  Mau-bif,  l  Cb.  D.  &6;  lae  aUo  Karl  of  Ltwe»  v.  BHrnrtt,  6  f»r  o*'*' 
Cb.  D.  263;  and  Uicktethuaite  v.  Flctchtr,  27  W.  R.  793.  But,  In 
order  to  puDlih  anyone  who  has  be«Q  guilty  of  a  contempt,  he  m.iy 
be  Imprlnned  for  a  stated  period:  lee  Hule  851;  and  allowed  to  be 
dlicharged  If  be  pays  the  roita  before  the  expiration  of  luch  jrlod: 
Hnnli  v.  3teyer»,  1  Chy.  Ch.  229;  see  also  Marria  v.  Ingram.  13  Cb. 
D.  338, 

The  president  of  a  company  cannot  be  attached  for  non-performance  c'<>rpor»ian 
of  an  act  which  could  only  be  performed  by  a  majority  of  the  board  of  in  contempt, 
directors:  Demorett  v.  Midland  Ry.  Co.,  10  P.  R.  82;  but  see  Rule  564. 

As  to  attaching  a  Member  of  Parliament:  see  Re  Anglo-French  Co-  Member  nf 
operative  Boo.,  14  Cb.  D.  633.  r«rii»mpnt. 

Where  an  attachment  issued  against  a  defendant  for  not  complying  Arreat  sftar 
with  an  order  tor  discovery,  and  compliance  was  then  made,  but  the  ftompiuiiM 
defendant  was,  neverthelesB,  thereafter  arrested.  It  was  held  that  the  "'"^  ""'"■ 
arrest    was   Irregular   and    that    It    was    the   duty    of    tbe    plaintiff's 
solicitor  to  have  stayed  the  enforcement  of  the  attachment:   Oay  v. 
Hancock,  46  L.  T.  207. 

A  party  committed   for  contempt  of  Court  is  not  entitled   to  a  H«b.  corp. 
habeas  corpus;  He  Andertorv  v.  Yan%tone.  lt'>  P.  R.  343;  not  even  for 
tbe  purpose  of  attending  In  person  to  move  for  his  discharge:  Robert* 
T.  Donovan,  lb.  466. 

But  where  a  motion  Is  made  against  a  person,  in  close  ciutody, 
it  U  in  the  discretion  of  the  Court  whether  a  habeaa  corpu»  be  granted 
to  enable  him  to  attend  in  person  to  show  cause:  lb. 

Where  an  attachment  had  been  properly  Issued  against  a  solicitor,  Aecepi«i»  of 
for  non-paymeni  of  money,  It  was  held  that  the  subsequent  acc^tance  p^rt— no 
of  part,  and  giving  time  for  payment  of  the  balance,  was  no  waiver  *^'"'''- 
of  the  right  to  enforce  the  attachment  for  non-payment  of  the  balance 
as  agreed:  Re  Feredav,  1895,  2  Ch.  437;  73  L.  T.  56, 

Provision  is  made  by  Jud.  Act,  s.  139,  tupra,  for  the  discharge  of  a  uiKchsrsr  o( 
person,  committed  for  certain  contefflpts,  who  is  entitled  to  his  dis-  cnntemnor. 
charge  hut  neglects  to  apply  for  It. 

547.  Where  a  person  is  taken  or  detained  in  custody  upon 
under  a  writ  of  attachment,  without  obeying  the  judg-  cS"^"! "' 


I  been  so  taken  or  detained,  the  party  prosecuting  the  " 
judgment  shall  be  entitled  upon  motion  to  a  writ  of 
sequestration  against  the  estate  and  effects  of  the  diso- 
bedient person.    C.R.  857. 

C.  R.  857  provided  that  in  the  circumstances  mentioned  In  this 
Rule  the  sequestration  might  Issue  on  praecipe,  but  under  the  present 
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BVLM  or  OOVkl. 


Blndi  pfr- 
■onftlly,  tnil 
rMiM  knd 
proflu  0f 
r»ltr. 
Prom  dftt» 
of  ivqaM- 
trilloB. 


Di-icrptloB  fta 
to  irftBt- 

ing  writ. 


KitK  It  eaaaot  now  Ihim  wlibont  ■  iiMelil  orilar  to  i,  oMUm 
matloB,  ud  «  notlM:  iw  Jt«t«t  111,  lit. 

■•«»••»«•■.— Orlflullr  tb<  writ  of  Mqueilrulun  «u  iht  lui 
pnroiiitlvt  proceu.  In  i  out  of  the  Coon  of  Clunwry.  (or  \h, 
purpon  of  enforclDl  ob«o  ^nco  to  Iti  dacreci.  The  rlibt  at  ibe  Coan 
of  Chencerx  to  luue  euch  rrln  wu  et  flrel  (xmteatFil  by  ibr  Conmot 
L«w  Courle.  on  the  irouud  that  the  Coqrl  of  Chencerr  could  n«i 
enforce  lie  decide  bj  prooeta  <»  rem.  but  onir  tn  penotam.  And  li 
w«»  eien  reled  et  Lew,  that  to  kill  >  iniueetrator  In  tbo  rimtloi  or 
each  proceae  waa  no  murder.  Rut  the  anlhorltr  of  lb«  Court  to 
laaue  auch  wrili  waa  ultlraatelr  eetabllabed.  In  iplte  of  tbe  "blood; 
and  deaperate  reaolutlona"  of  tbe  common  lawyera:  tee  Ollbert'icir 
Pr..  77. 

A  aequeatratlon  la  In  "  the  nature  of  a  grand  dUirni."  It  ii  i 
proceaa  of  contempt  In  rem:  Tatham  t.  Por»pr,  1  Bm.  t  a.  50*  (w 
however,  obaervatlona  of  Bprane,  C.  In  Mryen  v.  llctirn.  ;i  Or 
316):  and  mar  be  laaued  to  enforce  anr  mandatory  order,  or  ]ud| 
■sent.  It  altecta  the  peraonal  eatate,  and  Ibe  rente  and  prolu  of  lb< 
realty,  of  the  pereon  whoae  eatate,  la  aequeatercd :  Jacktm  r.  Jadan. 

1  Chy.  Ch.  UIi;  but  It  doea  not  appear  to  hind  tbt,  land  luell.  Siit 
1.  OrcmhUI,  1  Dick.  107;  and  landa  cannot  be  lold  under  >  Hqon 
tratlon:  Vii/cri  v.  Meyert,  21  Or.  818.  According  to  EniUib  luthori 
Ilea.  It  la  aald  that  the  writ  binda  from  lu  date,  and  not  mcreir  Iron 
Ita  delivery  for  execution:  HiirJefl  v.  Rocklep,  1  Vera.  68;  but  m 
Angel  v.  Bmilli.  I  Voa.  336;  Barrit  v.  Meyert,  3  Chy.  Ch.  107;  but 
though  tbe  property  he  bound,  yet  the  leliure  under  ibe  writ  d»i 
not  create  a  charge  on  the  property  In  favour  of  the  creditor:  J«  re 
Pollonf.  1»0J,  3  K.  B.  41;  87  L.  T.  61. 

Tbe  writ  of  tequeetratlon  haa  been  abom  of  much  of  Iti  orlilu: 
elBcacy  by  the  enlarged  operation  given  In  Ontario  to  the  writ  of  Jl.  h 
It  la  now  only  to  be  employed  aa  a  laat  reaource.  Fl.  /a.  loodi  iid 
proceedings  for  attaching  debta,  etc..  are  Urat  to  be  uud,  and  It  br 
th  ee  tht  d-^btor'a  property  cannot  be  reached,  a  writ  of  seauMtritloi 
may  be  laaued  on  application  In  Chambera,  upon  notice,  aa  a  itaenl 
rule,  but  It  wUI  in  general  only  be  granted  when  tbe  debtor'!  laidi 
are  Inaullctaat  to  aatlafy  the  debt,  and  It  therefore  beromei  ol  In 
portarce  to  enter  upon  the  land  and  reallM  tbe  prohte  tbertof  duhit 
the  yuar  which  muK  elapfu  befota  they  can  be  >old  under  t  Mi- 
landa:  or  where  tbe  Interest  of  the  debtor  la  such  that  It  cannot  bp 
taken  under  a  JI.  /o.:  Helton  v.  Nclion,  6  P.  R.  194.  The  Court  has 
however,  power  to  order  a  aettueatration  instead  of  a  fl.  fa.,  it  occailon 
should  require,  lb.    See  note  to  Rule  549. 

The  granUng  of  tbe  writ  la  diaoretionary,  and  the  discretion  win  not 
be  Interfered  with  by  an  appellate  Court:  Hulbfrl  v.  Vatlm't.  lUf. 
A.  C.  470.  An  order  for  a  aequestratlon  "^uat  be  absolute,  and  not 
conditional,  and  where  further  time  Is  l-afended  to  be  iflven  to  tbe 
debtor,  the  writ  abonld  be  directed  to  lie  1  the  olllce,  or  not  to  Ikk 
until  the  expiration  of  the  further  time  given:  In  re  Lumleil.  HM- 

2  Ch.  271. 

Where  it  was  shown  that  a  det>lor  I^d  ne  Wffcio  wklcii  touM  t< 
available  in  execution,  a  writ  of  sequestration  waa  granted  to  enforce 
payment  of  coats  which  had  been  ordered  to  be  paid:  Bnow  v.  Bolton. 
■V.  N.  1883,  73.    The  Court  mu?l  be  aatlafled  that  the  appllcalloB  H 
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rtuoDftMi.  bat  It  Ih  not  natumtf  to  point  to  ur  proptrtv  wklch  lai*  UT. 
Biiy  b«  nndt  nrallabU:  Uu^Tt  t.  Oatkcart,  npn. 

It  li  not  necpunrjr  here  to  lerve  tbe  Judgment,  or  order,  for  pay- 
ment,  or  to  mftk*  n  d«niiind  thereunder  ae  n  condition  prevwdent  to  an 
ftppUcatlOD  for  a  n-quof (ration:  Long  v.  t.ong.  6  1'.  R.  137;  and  lee  R< 
DfoXtn,  Ex  p.  Cathcurt,  1900,  2  Q.  B.  478. 

A  aequMtratloD  to  enforce  compliance  br  a  rallwajr  comoany  with 
ft  peremptory  mandamui  waa  refund,  and  an  attachment  agalnii  tbe 
dlrectori  was  beld  to  be  tbe  proper  remedy:  Demorett  v.  Midland  Hy. 
Co..  10  P.  K.  82;  B««.  however,  Hnle  648;  but  ir  leema  to  he  a  proper 
mode  of  enforcloK  an  Injunction  asalnat  a  corporation:  lee  Votrnfr  v. 
Hidovtovm,  18  Oot.  140:  but  lea  Hule  (63;  H9  Bolttm  A  tVentioorlA,  23 
0.  L.  R.  390. 

yypegty  LiarMo  te  >•%— atftJoB. — All  foodi  and  cbattela  In  Proparir 
tbe  poiieialon  of  the  contemnor,  are  liable  lo  be  eelied;  and  alto  any  HkbU; 
property  betonilng  to  him  which  "an  be  reached  by  the  eequeitrator  ciiiituiV! 
without  iult  or  actios.    And  U  the  kcya  are  denied  him,  th«  lequea- 
trkior  may  '>pen  rooma,  and  boxea.  that  are  locked,  and  schedule  the 
contenta;  but  may  not  remove  property  off  the  premlwa  without  tbe 
ipeelal  order  of  the  Court:   peXkam  v.  Hivucanlt,  3  8w.  200  n.     A 
debtor's  seat  In  tbe  Stock  Exchanse  Is  not  exigible  under  seqneatra* 
tloD '    '  '>ndon  d   Canadian  L.  A  A.  Co.  v.  Morfihy,  10  Ont,  86.     By 
The  Jud  Act,  1.  138,  ittpro,  sequestrators  have  the  same  power  over 
documents  In  the  custody  of  a  person  committed  for  not  delivering  DoeumtDU 
them,  or  depositing  them  In  Court,  aa  they  have  orer  the  contemnor's  ("""^1,*'*' 
own  property. 

OhQ§e»  in  Action. — At  one  time  It  waa  doubted  wbethor  choses  In  ChoiM  in 
action  could  be  reached  by  sequestration ;  tbe  later  authorities  «*t&b- ^^'^'^-,^^"* 
llsh  that  they  can:  Irving  v.  Boyd,  li  Qr.  167;  and  see  McDowall  v. 
McDowell  1  Chy.  Ch.  140;  WiUon  v.  Metcalfe,  1  Beav.  268;  Crispfn 
T.  Carano.  U  R.  1  P.  *  M.  622.  As  regards  cAoset  <n  action,  an 
order  of  tbe  Court  Is  necessary,  to  enable  the  sequestrators  to  ne 
for  their  recovery:  Irving  v.  Boj/d,  IB  Or.  157;  or  they  may  be 
rearbed  by  motion  In  tbe  action  In  which  the  sequestration  issued:  see 
Ward  y.  Sooth,  It.  R.  14  Eq.  195;  Ex  parte  NeUon,  Re  Boare.  14 
Ch.  D.  41. 

Rut  the  chote  in  action  Is  not  bound  by  the  writ  of  sequestration, 
until  either  the  sequestrator,  or  tbe  party  prosecuting  the  writ  takei 
ftteps  to  obtain  payment:  McDoxell  v.  McDowell.  1  Chy.  Ch.  140;  10 
Ii'.  C.  L.  J.  48;  London  and  Canadian  Z<oan  and  Agency  Co.  v.  Merrilt, 
•2  C.  P.  375;  and  the  writ  does  not  constitute  a  charge  on  a  cAose  in 
action,  even  after  notice  to  the  debtor:  Be  Pollard,  1903,  ::  K.  B.  4t; 
87  L.  T.  61. 

If  tbe  debtor  admits  the  liability,  and  submits  to  the  order  of  the  How 
Court,  an  order  may  be  made,  without  further  suit,  authorizing  the  ^*  j'"'** 
debtor  to  pay,  ant*  deliver,  the  fund,  or  property,  to  the  sequestrator; 
or  authorizing  the  latter  to  seize  the  property:  Wilson  v.  Metcalfe,  1 
Beav  263;  Re  Blade,  Blade  v.  Hulme,  18  Ch.  D.  653;  45  L.  T.  276; 
Crispin  V.  Cumano,  U  R.  1  F.  A  M.  622;  but  such  order  cannot  be 
made  without  Uie  debtor's  assent :  Il>. 

A  claim  to  indemnity,  which  a  surety  has  against  his  principal, 
before  payment  by  the  surety.  Is  not  a  choMe  in  action,  which  can  be 
reached  by  sequestration:  Irving  v.  Boyd.  15  Gr.  157. 
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The  accrued  dividend  of  a  fund  In  Court,  to  the  income  ol  which 
a  married  woman  la  entitled  for  her  separate  use  without  power  of 
anticipation:  Claydon  v.  Finch,  L.  R.  15  Eq.  260;  Bryant  v.  Bull  id 
Ch.  D.  153;  a  deposit  on  appeal:  Conn  v.  Garland.  L.  R.  9  cby.  loj 
and  a  rent  charge:  Wilson  v.  Metcalfe,  1  Beav.  263,  have  been  held 
liable  to  sequestration,  but  as  to  property  subject  to  a  restraint  agalns; 
anticipation,  according  to  the  latest  case,  it  would  apiwar  not  to  bt 
subject  to  a  sequestration  either  before,  or  after,  It  has  become  payable 
see  Wood  v.  Lewis,  110  L.  T.  994. 

Money  in  Bon*.— Money  of  the  debtor  on  deposit  In  a  bank  is  doi 
bound  by  a  sequestration,  until  an  order  has  been  obtained  for  its 
payment  to  the  sequestrator:  In  re  Pollard,  1903,  2  K.  B.  41;  i"  i 
r.  61. 

Pensions,  and  Salaries.— Paniona  granted  entirely  for  past  9er\1cfi 
may  be  sequestered:  Willcock  v.  Terrell.  3  Ex.  D.  323;  Dent  v.  Dm. 
L.  R.  1  P.  &  M.  366;  MoCarthj/  v.  Ooold.  1  Ba.  &  B.  387;  but  m- 
slons  and  salaries  for  services,  still  being  rendered,  or  wbich  mar  be 
required  in  futuro,  cannot  be  sequestered :  Fenton  v.  Lowther,  i  Coi. 
315.  McCarthy  v.  Qoold.  supra;  CoUyer  v.  Fallon,  l  T.  &  R.  459; 
Spooner  v.  Payne,  1  D.  M.  ft  O.  383;  and  see  Lloyd  v.  Cheetham.i 
Olff.  171. 


Rant  And 
profits 
of  i-etltf 
bound,  but 
Und  not 
Rateable 
under. 


rents  after 
attorn- 
ment. 


Lease  by 
■equ«stratoi 


Dinposftion 
of  property 
aequeatcred 


Rents  and  Profits  of  Real  Estate,  Including  crops,  or  other  natural 
produce,  or  rents  paid  in  kind,  are  liable  to  sequestration,  but  land. 
whether  freehold  or  leasehold  cannot  be  sold  under  the  writ,  tfliicli 
only  confers  a  right  to  the  possession,  but  does  not  transfer  any  title 
to  the  land,  or  term,  to  the  sequestrator:  Shaw  v.  Wright.  3  Ves,  ;;, 
or  confer  any  priority  over  prior  specific  charges:  Meyers  v.  Mey&s. 
20  Or.  185:  21  Gr.  214.  Tenants  in  possession  should  be  notitied  to 
attorn  to  the  sequestrator,  and  pay  their  arrears  and  growing  rents  to 
him:  Danl.  Pr..  5th  ed.,  916;  and  upon  refusal  the  seqne&trator  may 
obtain  an  order  compelling  them  to  attorn:  Rowley  v.  Ridley,  J  S« 
306;  Jackson  v.  Jackson,  1  Chy.  Ch.  115. 

If  a  tenant  attorns  to  the  sequestrator,  and  afterwards  pays  bis  rent 
to  another  party,  he  may  be  compelled  to  pay  It  over  again  to  the 
sequestrator:  Harris  v.  Meyers,  2  Chy.  Ch.  121.  A  sequestrator,  witli 
the  sanction  of  the  Court,  may  make  leases,  for  any  period  during 
which  the  agRregate  rents,  will  not  exceed  the  amount  for  whicb  tb* 
sequestration  Issued:  Harris  v.  Meyers,  3  Chy.  Ch.  89.  But  the  sequM- 
trator  cannot,  by  his  lease,  affect  the  right  of  a  perfion  holding  an  in- 
cumbrance prior  to  the  claim  of  the  party  Issuing  the  sequestration 
Meyers  v.  Meyers.  19  Qr.  541. 

Where  a  sequestration  Is  Issued  against  a  person  in  contempt  (or 
not  delivering  books,  papers,  or  any  other  articles  or  things,  tbv 
sequestrator  may  seize  such  book?  papers,  writings,  or  other  articles: 
and  the  Court  may  then  deal  with  them  as  shall  be  jusf  and  after 
such  seizure  the  person  In  contempt  may  bo  discharged  from  custodT 
see  Jud.  Act,  s.  138,  supra,  p.  302. 

Disposition  of  Property  Seqnesteped,— Prtind  facie  a  sequestra- 
tion confers  merely  a  right  of  detainer  of  the  property  sequesierpQ 
Where  the  sequestration,  faownver,  is  issued  for  nuai>ayiri*="t  of  eoc*'!' 
the  proceeds  of  the  goods  seized  will  be  ordered  to  be  applied  In  satis- 
faction of  the  demand:   Davis  v.  Davis.  2  Atk.  24.    The  aequestrator 
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should  not,  however,  so  apply  them,  but  should  pay  the  proceeds  into  Bui*  647. 
Court  upon  leave  obtained  on  motion  In  Chambers:  Danl.  Pr.,  5th  ed., 

917. 

The  Court  may,  at  the  Instance  of  the  sequestrator,  order  payment 
into  Court  of  the  balance  standing  In  a  banker's  books  to  the  credit 
^  of  the  debtor,  upon  notice  to  the  banker:  Millar  v.  Huddlestonc,  22 
J  Ch.  D.  233;  bnt  where,  after  notice  of  the  requeatratlon,  but  before  an 
order  to  pay  had  been  obtained,  the  banker  honored  checks  of  the 
debtor,  the  Court  refused  to  order  the  bank  to  re-pay  to  the  sequestra- 
tor the  amount  so  paid  out:  In  re  PoUard,  1903,  2  K.  B.  41;  87  L.  T.  61. 

Books,  papers,  or  other  articles,  writings,  Ac,  ordered  to  be  de- 
Uvered  up,  which  are  seized  by  a  sequestrator,  may  be  dealt  with  as 
the  Court  thinks  just:  see  the  Jud.  Act.  s.  13S,  supra,  p.  302. 

Sale  of  Property.— Where  necessary,  a  sale  of  personal   property  Sale,  when 
sequestered,  may,  on  the  application  of  the  sequestrator,  l>e  ordered,  "r*!*""*!- 
e.ff.,  where  goods  are  of  a  perishable  nature :  Shaw  v.  Wright,  3  Ves. 
22;  or  it  is  necessary  for  the  satisfaction  of  the  claim  for  which  the 
writ  issued:  /6.;  Mitchell  v.  Draper,  9  Ves,  208;  a  defendant's  rever-  Notice  of 
sionary  Interest  In  a  fund  In  Court,  has  been  ordered   to  be  sold :  Jor  laie""" 
Cowper  V.  Taj/lor  16  Sim.  314.    The  application  for  leave  to  sell  must  must  be 
be  made  on  notice  to  the  debtor:  Mitchell  v.  Draper,  supra;  Forbes  v,  j'^"'** 
Connolly,  1  Chy.  Ch.  6;  but  service  of  notice  may  be  dispensed  with: 
Re  Ruth,  19  W.  R.  417. 

Lands  seguestcred  cannot  he  sold. — "  All  that  the  Court  does  Is  to  Lands  ■«>- 
direct  the  application  of  the  rents  and  profits,  and  this,  not  by  way  cVnnorbe 
of  execution,  but  upon  the  ground  ♦hat  the  party  is  in  contempt  for  ^oid. 
disobedience  of  some  order  of  the  Court":  Meyers  v.  Meyers.  21  Gr.  at 
p.  218;  see  also  Nelson  v.  Nelson,  6  P.  R.  194. 

AdTera«  ClAima. — Where  property  affected  by  a  sequestration,  or  Parties  hav- 
any  interest  therein,  is  claimed  by  some   third  person,  the   segues-  a'^Terw't' 
trator,  and  possibly  the  claimant,  may  apply  to  the  Court  for  relief,  eequeatm- 
by  a  summary  application  in  the  cause :  see  Rule  625,  et  seq.    And  ""^"r*""*!; 
see  Holmested's  Chy  Orders,  217.    The  right  of  the  sequestrator  as  "^    "** 
against  such  third  person,  where  disputed,  cannot  be  determined  In 
proceedings  to  which  the  third  person  is  not  a  party:  Craig  v.  Craig. 
1896,  P.  171. 

The  claimant  should  not  commence  an  action  against  the  sequestra- 
tor, or  disturb  his  possession  without  the  leave  of  the  Court.  If  be 
does  so,  he  may  be  restrained  by  injunction. 

Obstmotlon  o*  Sequestrator,  is  a  contempt  of  Court:    Angel  v.  Obstrwctlon 
Smith.  9  Ves.  335;  Pelham  v.  Newcastle.  3  Sw.  289  n,  and  see  Francklyn  ,"/„"?»''' 
V.  Colhoun.  3  Sw,  276.    But  persons  having  claims  on  the  property  contempt, 
sequestered,  adverse  to  the  sequestrator,  are  not  driven  to  bring  actions. 
but  may  apply  to  the  Court  for  relief  In  a  summary  way  by  originating 
notice  in  the  action:  Rule  10;  and  see  Meyers  v.  Meyers.  19  Gr.  541. 

Death  of  Contcmiior. — Where  i 
pel  payment  of  money,  in  case  the  contemner  die,  an  order  may  be  when  pro- ' 
obtained  to  continue  proc   .aings  against  his  real  representative,  where  "«d'nK" 
the  lands  desc^nd^d,  or  deviaed,  would  hp  assets  for  the  payment  of  coatlnned 
the  debt:  Hyde  v.  Oreenhill.  1  Dick.  107;   Pratt  v.  Inmnn.  43  Ch.  175;  "^"J^jj^^,';. 
61  L.  T.  760;   and  also  as  against  bis   personal  representative;    but  tive. 
where  the  writ  issues  for  personal  contempt,  on  the  part  of  the  con- 
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Where 

Attachment 
etnnot  be 
executpd.    rt 


Attachment 
nei'd  not 
iBsne  to 
found 


temnor.  od  the  death  of  the  contenmor.  no  order  to  conUnue  proceed 
iDgs  can  be  obtained:  Turley  v.  Meyera.  3  Chy.  Ch.  102 ;  Gilbert's Ckr 
Pr..  86-87;  except  perhaps  for  the  costB:  Bee  Rule  306. 

648.  If  au  attachment  cannot  be  executed  against  the 
person  refusing  or  neglecting  to  obey  the  judgment,  bv 
reason  of  his  being  out  of  the  jurisdiction  of  the  Couri. 
or  of  his  having  absconded,  or  that  with  due  diligence  he 
cannot  be  found,  or  if  in  any  other  case  the  Court  mav 
think  proper  to  dispense  with  a  writ  of  attachment,  aii 
order  may  be  granted  for  a  writ  of  sequestration  against 
the  estate  and  effects  of  the  disobedient  person;  and  it 
shall  not  be  necessary  for  that  purpose  to  issue  an  attach- 
ment. C.R.  858. 
8«qoe»t»-  An  order  for  sequestratfuii  wUI  not  be  granted  against  a  defendant 

»'"'e»l°'""'     required  to  do  an  act,  where  an  appeal  is  pending  from  the  Judgment 
^^^  '  directing  its  performance,  and  the  defendant  has  perfected  the  securltr 

If  any,  required  to  entitle  him  to  a  stay  of  proceedings:  Dundat  \. 
Hamilton  rf  Milton  R.  Co.,  19  Gr.  455;  McCfarvey  v.  Strathrou.  6  Out.  13S. 
Originally  the  sequestration  only  Issued  after  an  attachment,  mi 
all  other  process  had  been  exhausted.  Under  this  Rule  In  cases  wten 
It  would  be  Impossible  to  execute  an  attachment,  it  Is  unnecessary  to 
•equnatrttlon.  go  through  the  foHH  of  Issulng  One ;  and  see  Snow  v.  Bolton,  W  N. 
1881,  73. 

An  attachment  may  be  ordered  against  a  party  who  Is  out  of  tlie 
jurisdiction :  Bloomfield  v.  Brooke,  6  P.  R.  264,  and  see  Fareuxll  t. 
Wallbridgc,  3  Gr.  628;  but  see  Rex  v.  Pinckney.  1904,  2  K.  B.  84;  90 
L.  T.  468,  where  it  was  held  that  there  la  no  jnrlsdictloQ  to  order  Uie 
Issue  of  a  writ  of  Aob.  corp.  directed  to  a  per&on  out  of  the  jurisdiction. 

A  writ  of  sequestration  was  Issued  against  a  person  of  unsound 
mind,  not  so  found,  In  Robinson  v.  Qalland,  W.  N.  1889,  108;  for  non^ 
compliance  with  an  order  made  before  he  became  of  unsound  mind: 
see  37  W.  R.  396,  60  L.  T.  697. 

In  granting  a  sequestration  for  disobedience  of  an  order,  the  Coart 
acts  on  the  same  principle  as  where  committal  Is  sought;  a  casual. 
accidental,  or  unintentional  disobedience  will  not  be  sufficient  ground; 
the  Court  must  be  satisfied  that  a  contempt  has  been  committed:  Fair- 
dough  y.  Manchester  Ship  Canal  Co.,  W.  N.  1897.  7. 

549.  If  a  person  who  is  ordered  to  pay  money,  neglects 
to  obey  the  judgment,  the  Court  may,  upon  the  applica 
tion  of  the  party  prosecuting  the  same,  at  the  expiration 
of  the  time  limited  for  performance,  make  an  order  for  a 
writ  of  sequestration.     C.R.  859. 

Where  a  writ  of  bequastratlon  Is  sought,  to  enforce  the  payment  ot 
money,  unless  some  special  ground  Is  made  for  proceeding  ex  parte. 
notice  of  motion  must  be  given;  and  the  ordinary  iJt-uCx-tliirc  for  tj-^^^^ 
ing  money  demands,  viz.:  writs  of  fi.  fa.,  etc..  and  attachment  of  debu. 
should  be  first  resorted  to,  or  shewn  to  be  linavalling:  Nvlson  v.  yeUon. 


StqueKtrft- 
tion  for 
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pkyment  vt 
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6  P.  R.  IM;  but  Bee  Re  RumbcII,  Burnet  v,  A-llen,  before  Sprarae,  C,  boIm  bso- 
January  24tb,  1876,  wbere  tbe  writ  of  aequestratlon  waa  granted  wltti*     ^'^' 
out  such  preliminary  proceedings;  and  see  Snow  v.  Bolton,  W.  N.  1881, 
73,  where  the  &equeatratlon  was  granted  on  it  being  shewn  that  the 
debtor  bad  no  ettects  exigible  under  execution. 

An  order  for  payment  of  money  need  not  be  personally  served  la 
order  to  found  a  motion  for  a  sequestration:  Long  v.  Long,  6  P.  R.  137. 

It  was  at  one  time  held  that  the  writ  could  not  properly  be  Issued 
to  enforce  an  ordinary  judgment  for  the  recovery  of  money,  which 
does  not  expressly  order  payment,  or  Umit  a  time  therefor:  London 
and  Canadian  L.  d  A.  Co.  v.  Merritt,  32  C.  P.  375;  Ex  parte  Nelson, 
Re  Soare,  14  Cfa.  JD.  41 ;  such  a  Judgment  not  being  regarded  as  the 
equivalent  of  a  personal  order  to  pay :  see  Re  Oddy,  Major  v.  Hameas, 
1906,  1  Cb.  93;  and  tbat  an  order  cannot  be  got  limiting  the  time  for 
payment  of  an  ordinary  judgment  for  debt,  merely  to  enable  a  seques- 
tration to  be  issued  fUereon:  Hiilbert  v.  Cathcart,  1894.  1  Q.  B.  244;  70 
L.  T.  558;  and  tbi  tbe  writ  could  only  be  Issued  to  enforce  the  pay- 
ment of  money  where  the  non-payment  Is  still,  notwltlutandlng  The 
tVaudulent  Debtors'  Arrest  Act  (R.  S.  O.  c.  83),  8.  13,  a  contempt  of 
Court:  Btoner  v.  Fowle,  13  App.  Cas.  20;  58  L.  T.  1;  Berry  v.  Donovan, 
21  Ont.  App.  14;  Pritchard  v.  Pritchard,  18  Ont.  173;  but  it  would  now 
seem  that  the  writ  may  be  Issued  to  enforce  an' ordinary  Judgment,  or 
order,  for  payment  of  money  or  coats:  see  Re  Blade,  Slade  v.  Mulme,  18 
Ch.  D.  653;  45  L.  T.  276;  Bulbert  v.  Oathcart,  1896,  A.  C.  470,  75  L.  T. 
302. 

550.  A  writ  of  sequestration  shall  be  directed  to  the  JJ;iJ;,tV.tion. 
Sheriif,  unless  otherwise  ordered.    C.R.  860. 

For  form  of  writ:  see  Form  No.  121;  H.  ft  L.  Forms,  No.  1142. 

551.  In  case  a  person  has  been  committed  to  gaol  for  ^„'';*'* ''„7* 
contempt  of  Court,  there  to  be  detained  and  imprisoned  2{^p-;'"„J^j;^'- 
until  he  shall  have  purged  his  contempt,  if  it  be  made  to  J°^'^^*„\'f^  .j 
appear  that  he  is  in  actual  custody  under  such  committal. 

the  Court  may  modify  the  order  and  limit  the  term  of 
imprisonment  or  grant  such  other  relief  as  may  in  the 
nature  and  circumstances  of  the  case  seem  just,  but  any 
relief  that  may  be  granted  to  any  such  person  shall  not 
relieve  him  from  any  civil  liability.    C.R.  861. 

See  Rvle  689. 

Where  tbe  contempt  consists  in  not  executing  a  deed  or  other  in- 
strument, the  Court  baa  power  to  appoint  some  one  to  execute  it  on 
behalf  of  the  contemner;  see  Jud.  Act,  section  137.  And  as  to  the  dis- 
charge of  prisoners  in  custody  for  contempt,  who  are  entitled  to  their 
discharge,  but  neglect  to  apply  for  It:  see  lb.,  a.  138. 

552.  If  a  mandamus  granted  in  an  action  or  otherwise,  ^*°J*^°^ 
or  a  mandatory  order,  injunction,  or  judgment  for  specific  enforwd. 
performance  of  any  contract  is  not  complied  with,  the 
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a«M  6M.  Court,  besides  or  instead  of  proceedings  against  the  di 
obedient  party  for  contempt,  may  direct  tliat  the  m 
required  to  be  done  may  be  done  so  far  as  practicable  In 
tlie  party  by  whom  the  ji.dgment  has  been  obtained  or 
some  other  person  appointed  by  the  Court,  at  the  cost  of 
the  disobedient  party ;  and  upon  the  act  being  done  tlif 
expenses  i-.curred  may  be  ascertained  in  such  manner 
as  the  Court  may  direct  and  execution  may  issue  for  the 
an.ount  so  ascertained  and  costs.     C.R.  862. 

See  Bdk.  (1883!  R.  608.  It  eitends  to  all  klDd.  or  iMnil.t.rv 
ordere  and  ln)ur,!tloin,  a  power  which  preylouily  eilsted  m  rcraril  t. 
a  mandamus ;  lee  R.  8.  O.  1877,  c.  62.  a.  9. 

In  an  action  lor  specific  performance,  wht.-e  an  order  had  bee. 
made  requiring  defendant  to  make  a  certain  road,  and  on  hit  detauli 
the  plaintiff  applied  lor  liberty  to  complete  the  road  at  (he  cost  o' 
defendant.  It  was  held  that  the  case  was  not  wKhln  this  /rut  i,,. 
an  order  was  made  permitting  plaintiff  to.do  the  work  wKh  llberly  is 
apply  that  the  defendant  should  pay  the  expense :Jforti»Kr  v  Wilut 
33  W.  R.  927. 

I 

'"'S™'„"i'       ^^-  "^"y  judgment  against  a  Coi-poration  wilfully  dis 

»r'po™tfo„     obeyed  may  be  enforced  by  sequestration  ap;aiust  the  Cor 

poration  or  by  attachment  against  the  directors  or  other 

officers  of  the  Corporation.    Neiv.    See  English  Rule  609, 

This  ffiilc  though  new  Is  merely  amrmatlve  of  the  previous  practitt 
of  the  Court:  see  notes  to  ttwle  546. 

564.  Any  Corporation  or  individual  disobeying  a  jndg 
ment,  or  guilty  of  any  other  contempt  of  Court,  may  be 
fined.  Such  fine  may  be  in  lien  of  or  addition  to  punish 
ment  by  attachment,  committal  or  sequestration.   A'eii. 

This  Kule  though  new,  also  ap,  ears  to  be  merely  an  afBnnance  o( 
the  Inherent  jurisdiction  of  the  Court  to  fine  persons  who  commit  m- 
tempts  of  Court. 

"  It  is  a  ueceaaary  Incident  to  every  Court  of  Justice  ...  to  fine 
and  Imprison  for  a  contempt  of  the  Court  acted  in  the  face  of  it:"  RfJ 
V.  Alman  (1765).  Wilmofs  Notes  and  Opinions.  243.  What  Is  here  said 
as  to  contempts  committed  In  the  lace  of  the  Court  applies  also  to 
other  contempts:  see  Itix  v.  Hammond,  137  L.  T.  Jour.  S;  ReBollMl 
Wenlicorlh,  23  O.  L.  R.  390. 

555.  Any  person  not  a  party  against  whom  obeilienfe 
to  a  judgment  may  be  enforced'  sliall  be  liable  to  the  same 
process  and  punishment  as  if  he  were  a  party.  O.K.  ^tS 
amended. 

See  note  to  Rule  568. 
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556.-^(1)  Under  an  execution  against  one  partner, 
partnership  assets  shalf  not  be  taken  in  execution,  but  an 
order  may  be  made  charging  the  partner's  interest  in  the 
partnership  property  and  profits  with  the  payment  of  the 
amount  of  the  executions  in  the  Sheriff's  hands,  and  by 
the  same  or  a  subsequent  order  a  receiver  may  be  ap- 
pointed of  the  partner's  share  of  profits  whether  already 
declared  or  accruing,  and  of  any  other  mondy  which  may 
be  coming  to  him  in  respect  of  the  partnership,  and  the 
Court  may  direct  all  accounts  and  inquiries  and  give  all 
such  other  directions  as  might  be  directed  or  given  if  the 
charge  had  been  given  by  the  partner. 

(2)  The  other  partners  may  redeem  the  interest 
charged  or  in  event  of  a  sale  may  purchase  the  same. 
'">«;.  See  Eng.  Partnership  Act,  1890,  sec.  23.) 

Under  the  English  Partnershtp  Act.  1890,  on  e.  23  of  which  this 
Rule  Is  based,  where  an  order  is  obtained  charslng  the  Interest  of 
one  of  the  membera  of  the  firm  In  favour  of  an  execution  creditor,  that 
gives  the  other  partners  a  right  to  dissolve  the  partnership,  but  there 
is  no  such  statutory  remedy  In  Ontario,  and  tembJe,  they  would  not 
have  tLat  right. 

A  charging  order  obtained  under  this  Rule  would  have  a  wider 
effect  than  an  execution  forporly  had,  because  It  would  charge  the 
execution  debtor's  whole  Interest  In  the  partnership,  whereas  an 
execution  would  only  bind  his  Interest  in  the  goods  and  chattels  or 
lands  seized.  The  obtaining  of  a  charging  order  would  give  the  execu- 
tion creditor  a  right  to  apply  for  the  appointment  of  a  receiver;  such 
appointment  may  be  obtained  by  summary  application  In  the  action 
in  which  the  execution  Is  recovered.  The  executfnn  creditor  obtaining 
a  charging  order  will  also  be  entitled  to  an  order  .'or  the  salt-  of  the 
execution  debtors  interest  In  the  partnership:  see  supra,  clause  2,  and 
semhJe,  such  an  order  may  be  obtained  without  commencing  another 
action. 

The  creditor  obtaining  a  charging  order  would.  In  England,  have  nn 
right  during  the  continuance  of  the  partnership  to  sue  tor  an  account 
of  the  partnarshlp  transactions:  see  Llndley.  Pflrtnership,  8th  ed..  p. 
421;  but  in  Ontario  It  would  seem  that  such  ar  action  would  lie  by  the 
chargee:  see  Whetham  v.  Davcy,  30  Ch.  D.  o74;  Olyn  v.  Hood.  1  Giff. 
328;  1  DeG.  F.  &  J.  334;  and  see  Cassels  v.  Stewart.  6  App.  Cas.  64.  73. 
And  a  purchaser  of  a  partner's  share  under  execution  would  also  have 
a  right  to  bring  an  action  for  an  account  of  the  partnership.  Whether 
the  sale  would  have  the  effect  ipso  facto  of  dissolving  the  partnership 
is  not  very  clear,  It  seems,  at  all  events,  to  give  the  other  partners  a 
right  to  dissolve:  see  Llndlej  on  Partnership.  Stb  2d.,  p.  660;  lb.  (2nd 
Am.  ed.),  pp.  583.  584.  It  would  seem  that  any  lalm  for  an  account 
would  have  to  be  brought  by  a  separate  action,  and  could  not  be  en- 
forced on  any  summary  application. 

557.  Where  goods  or  chattels  are  seized  in  execution  JXIV" 
under  a  writ  of  fieri  facias,  the  Sheriff,  or  his  officers  [^\;V"'' 
acting  for  him,  shall,  on  request,  deliver  to  the  owner,  his  owner,  eu. 
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""m"*'  agent  or  sen-ant,  an  inventory  thereof  before  they  are 
removed  from  the  premises  on  wliioh  they  have  been  so 
seized;  and  no  Sheriff  or  other  o£fioer  sliall  sell  anv 
goods  or  chattels  under  a  writ  of  exeontion  until  he  has 
previously  thereto  given  at  least  8  days  public  notice  in 
writing  of  the  time  and  place  of  sale  in  the  most  pnblio 
place  in  the  municipality  where  such  goods  or  chattels 
have  been  seined.    C.R.  875. 

There  mmt  be  reuonable  and  proper  cure  l«k  ,  In  gtvlnj  notice  of 
th«  sale  as  thla  avu  requlreii  failure  to  jlre  proper  uotlce  will  rmdir 
a  sale  Invalid,  and  aubject  the  purchaaer,  and  the  Sheriff  to  liability 
McLaagltliit  r.  Allan,  4  O.  W.  R.  67. 

A  sale  by  a  Sheriff  or  his  bailiff  under  execution  is  wltbin  Th( 
Statute  of  Fraudt  (R.  S.  0.  t  1«2),  g.  12,  and  either  o(  them  mw 
Blgn  for  the  purchaser  th«  memorandum  In  vriting  in  the  mat 
manner  as  an  auctioneer  or  his  clerk:  see  note&  to  Hule  Hi.  Tbe 
entry  of  the  purchaser's  agent  as  the  purchaser  will  bind  the  prin- 
cipal If  he  afterwards  acknowledges  the  agent's  authority;  Fttntoft  v 
Btmore.  18  C.  P.  274, 

A  sale  under  execution  of  goods  the  subject  of  a  patent,  which  ttie 
execution  debtor  has  a  licen&e  from  the  patentee  to  use.  will  Dot 
confer  on  the  Sheriff's  vendee  a  right  to  use  them:  Britith  Mutoscm 
Co.  V,  Homer.  1901,  1  Ch.  B71;  84  L.  T.  26. 


H.tiirn  558.  The  Sheriff  shall  where    goods  seized   by  him 

remlia'fn  uuder  B  Writ  of  fieH  facias  remain  unsold  in  his  hands  for 
ti^i"mMM.  want  of  buyers,  state  in  his  return  of  "  goods  on  hand 
for  want  of  buyers,"  the  time  and  place  when  and  where 
such  goods  were  oflfered  for  sale  by  him,  and  the  names 
of  at  least  three  persons  who  were  present  at  the  time 
of  such  attempted  sale,  if  so  many  were  present,  but  if 
so  many  were  not  present,  then  the  names  of  those  who 
were  present,  if  any,  and  that  there  were  no  ithers,  and 
if  no  person  was  present  then  he  shall  state  that  fact. 
C,R,  876. 

Lindi  not  559,  The  Sheriff  shall  not  expose  lands  for  sale  under 

."ithta"         a  writ  of  fieri  facias,  or  sell  the  same  within  less  than 
"  "■"■  twelve  months  from  the  day  on  which  the  writ  is  delivered 

to  him.    C.R.  877. 

Where  the  execution  debtor  has  absconded  the  sale  .nay.  by  leave. 
take  place  without  waiting  twelve  months:  Rule  560;  before  a  rale  o! 
lands  a  return  of  ntifta  bona  shonld  be  made:  Rule  561. 

It  would  seem  that  the  Crown  is  not  bound  by  this  Riilo  and  tliat 
an  execution  against  lands  in  favour  of  the  Crown  may  be  made 
returnable  before  the  expiration  of  twelve  calendar  months:  Reft,  v, 
Di-sjariUns  Canal  Co.,  29  I'.  C.  Q.  B.  165. 
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Wbert  a  Jl.  fa.  landi  has  been  In  tbe  Shertff'B  bands  for  a  year  and 
is  returned,  notblng  bavlng  been  done  under  It,  tbe  SberUI  may  nover- 
tbeleas  sell,  under  an  alias  fl.  fa.  lands  issued  thereon,  without  wait- 
ing a  year:  Campbell  v.  Delihanty.  24  U.  C.  Q.  B.  236;  Nickatt  v. 
Crawford.  Tay.  277;  Ruttan  v.  Leviaconte,  16  U.  C.  Q.  B,  495. 

A  tale  of  lands  under  an  expired  writ  is  void:  Doe  d.  Burnham  v. 

Simmonda,  9  U.  C.  Q.  B.  436;  Gardiner  v.  Juson,  3  E.  A  A.  188; 
Doe  d.  Orcenahielda  v.  Oarrow.  D  U.  C.  Q.  B.  237 ;  Reynolda  v. 
Strceter,  3  P.  R.  315;  Lee  v.  Uowet,  30  U.  C.  Q.  B.  292;  Daby  v. 
Gehl  18  Ont.  132.  but  where  there  has  been  an  inception  of  execution 
during  Its  currency,  e.g.,  by  advertUlng  the  land  (or  sale  under  it:  see 
Rules  563,  564,  tbe  sale  may  be  made,  and  carried  out.  after  the  writ  has 
become  returnable:  Hall  v.  Qoslcc.  15  C.  P.  mi;  Rule  564.  Though  the 
advertisement  may  be  published  during  the  currency  of  the  writ,  yet  by 
the  express  terms  of  this  Rule  the  day  named  for  the  sale  must  not  be 
earlier  than  twelve  calendar  months  from  the  day  on  which  the  wfit 
was  delivered  to  the  Sheriff.  Advertisements  of  sale  under  the  writ, 
flrst  published  after  the  writ  has  expired,  are  invalid,  and  a  sale  In 
pursuance  of  such  advertisement  is  void:  Oardiner  v,  Juson;  Reynolda 
V.  streder;  Lee  v.  Howea.  aupra;  and  a  return  of  "lands  on  hand" 
made  after  the  writ  has  expired,  and  without  any  previous  inception 
of  execution  under  It.  is  Invalid,  and  will  not  authorize  the  Issue  of 
a  venditioni  exponas,  and  If  Issued,  and  a  sale  be  made  under  it,  the 
sale  may  be  set  aside:  Lee  v.  Howea.  supra.  The  Sheriff's  telling 
the  execution  debtor  that  he  baa  a  fi.  fa.  against  his  lands,  and  that 
bis  lands  will  be  sold,  unless  he  pays  up.  is  not  an  inception  of 
execution:  Bradburn  v.  Hall.  16  Or.  518,  neither  is  the  mere  sending 
of  a  list  of  lands  for  sale  under  an  execution  to  the  Gazette  for  pub- 
lication an  inception  of  execution;  there  must  be  an  actual  publi- 
cation of  the  advertisement  during  the  currency  of  tue  writ:  Reynolds 
V.  Streeter,  supra. 

Lands  in  the  Districts  of  ManltouHn.  or  Rftlny  River,  which  are 
situate  more  than  20  miles  from  a  line  of  railway,  cannot  he  sold  In 
execution  except  during  the  months  of  July,  August,  September,  or 
October:  The  Sheriff's  Act  (R.  S.  O.  c.  16),  s.  23. 

The  selling  of  land  by  the  Sheriff  before  the  proper  period  has  ex- 
pired is  not  a  mere  Irregularity,  but  renders  the  sale  void:  see  cases 
supra;  whereas  defects  in  tbe  advertisement  of  sale,  to  which  the 
purchaser  is  no  party,  will  not  affect  the  validity  of  tbe  sale:  Pater- 
son  V.  Todd,  24  U.  C.  Q.  B.  296;  Rosa  v.  Mnlone.  7  Ont.  215.  397; 
unless  the  circumstances  are  such  that  the  purchaser's  taking  the 
deed  can  be  said  to  amount  to  a  fraud:  McDonald  v.  Cameron.  13  Gr. 
84;  but  where  Irregularities  are  committed  by  the  Sheriff  by  instruc- 
tions of  the  execution  creditor's  solicitor,  and  the  execution  creditor 
himself  becomes  the  purchaser,  tbe  Court  may.  if  the  sale  has  been 
prejudiced,  refuse  to  maintain  the  Sheriff's  deed.  If  attacked,  except 
as  a  security  for  the  debt:  7b,;  and  see  In  re  Davis,  17  Gr.  603; 
Kerr  v.  Bain.  11  Or.  423;  and  where  land  has  been  sold  under  execu- 
tion at  a  gross  undervalue,  owing  to  the  title  being  In  dispute,  the 
Court  may  refuse  to  give  effect  to  tbe  Sheriff's  deed,  except  as  a 
security:  Chalmers  v.  Piggott.  11  Gr.  475;  and  see  Malloch  v.  Plun- 
kelt.  11  Gr.  439;  but  the  Inadequacy  of  price  laust  be  very  excessive 
to  induce  the  Court  to  refuse  to  maintaiu  a  Sheriff's  deed:  Laing  v. 
Matthews.  14  Gr.  36. 
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Where  the  Mie  has  been  tmproperljr  conducted,  thp  sherlfl  may  bt 
rettrained  br  Injunction  from  executing  >  conveyance:  Jonn  t  jo,,, 
15  Or.  40.  ■       ' 

The  execution  creditor  may  be  a  purchaser  at  the  tale  under  tua- 
tlon.  and  a  bond  fide  sale  to  him  though  at  an  undervalue  caniiut  Ij*. 
■uccenfully  Impeached:  ifomckol  v.  AfcPHerfon.  i;  o.  l.  K.  3S1;  bni 
ponlbly  In  luch  a  caie  the  Sheriff  might  be  liable  tor  neillgeoce:  II 

660.  Where  a  writ  of  fieri  facias  ia  issued  against  an 
absconding  debtor  in  an  action  in  wbicli  un  order  for 
attachment  has  been  issued,  the  Court  may  order  the 
Sheriff  to  sell  lands  of  the  absconding  debtor  before  the 
expiration  of  the  twelve  months.    C.B.  878. 

This  RMle  constitutes  an  exception  to  Rule  5S9,  avpn, 

561.  A  sale  of  lands  shall  not  be  had  under  any  writ 
of  fieri  facias  until  after  a  return  of  nulla  bona,  in  whole 
or  in  part,  in  the  same  action  or  matter  by  ttie  Sheriff 
of  the  ?.ime  county.    C.B.  879. 

The  omission  to  make  a  return  of  tiulla  Itona.  as  requireil  br  tbu 
Rule,  before  selling  lands.  Is  an  Irregularity  only,  and  will  not  render 
the  sale  of  the  lands  void:  Roaa  v.  Malone.  7  Ont.  215,  397;  Doe  d. 
Spaford  V.  Brown,  3  O.  S.  92.  So  also  a  return  of  nalln  Jono.  when 
there  are  In  fact  goods  liable  to  execution.  Is  only  ^  ■  irregnlnritl: 
Ontario  Bank  v.  Kerbji,  10  C.  P.  35,  41;  MoJton'a  Bmtk  v.  McMrrt-' 
15  Ont.  App.  535. 

562.  If  the  amount  authorized  to  be  made  and  leried 
under  a  writ  of  fieri  facias  is  made  and  levied  thereunder 
out  of  goods  and  chattels,  the  person  issuing  tlie  writ 
shall  not  be  entitled  to  the  expenses  of  any  seizure  or 
advertisement  of  lands  thereunder;  and  the  return  to 
be  made  by  the  Sheriff  to  the  writ  for  sale  of  lands  shall 
be  to  the  effect  that  the  amount  has  been  so  made  and 
levied  as  aforesaid.    C.B.  880. 

The  effect  of  this  Rule  Is  to  make  the  execution  creditor's  right  to 
recover  any  expenses  relating  to  the  seizure  of  lands  dependent  on 
whether  or  not  the  execution  Is  satisfied  out  of  goods  and  chattels. 

563.  Before  the  sale  of  lands  under  a  writ  of  fieri 
facias,  the  Sheriff  shall  publish  once,  not  less  than  three 
months  and  not  more  than  four  months  preceding  the 
sale,  an  advertiseaent  of  sale,  in  The  Ontario  Gazette. 
specifying : 

(a)  The  property  to  be  sold; 

(b)  The  name  of  the  plaintiff  and  defendant; 
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(c)  The  time  and  place  of  the  intended  sale;  b>iuM4, 

{d)  The  name  of  the  debtor  whose  interest  is  to  be 
sold; 

and  he  shall,  upon  one  day  at  least  in  each  week  for  four 
successive  weeks  next  preceding  the  sale,  also  publish 
such  advertisement  in  a  public  newspaper  of  the  County 
or  District  in  which  the  lands  lie ;  and  he  shall  also  for 
three  months  preceding  the  sale,  put  up  and  continue  a 
notice  of  such  sale  in  the  office  of  the  Clerk  of  the  Peace, 
itnd  on  the  door  of  the  Court  House  or  place  in  which  the 
General  Sessions  of  the  Peace  of  the  County  or  District 
is  usually  bolden ;  but  nothing  herein  contained  shall  be 
taken  to  prevent  an  adjournment  of  the  sale  to  a  future 
day.    C.B.  881. 

It  would  seem  that  the  omission  to  advertise,  where  there  is  an 
uncertainty  as  to  what  has  been  sold,  though  It  may  give  a  right 
against  the  Sheriff,  will  not  invalidate  the  sale  as  against  a  bond  fide 
puichaaei:  Otorne  v.  Kerr,  11  V.  C.  Q.  B,  134,  111;  and  see  Lee  v. 
Howes,  30  U.  C.  Q.  B.  292.  Defects  in  the  advertisement  will  not 
Invalidate  the  sale  as  against  a.  third  person,  or  even  the  execution 
creditor,  who  ion&  fide  becomes  the  purchaser:  Paterton  \,  .Todd,  24 
U.  C.  Q.  B.  296;  but  where  the  execution  creditor  becomes  the  pur- 
chaser, if  he  has  in  any  way,  by  bimeeif,  or  his  solicitor,  participated 
in  the  irregularities,  his  deed  may  be  ordered  to  stand  merely  as  a 
security:  McDonald  i.  Cameron,  13  Or.  84;  In  re  Davit,  17  Or.  608. 

The  want  of  regularity  in  giving  public  notice  of  an  adjournment 
(If  the  sale  was  held  to  be  cured  where  the  debtor  attended  the  sale 
by  bis  agent,  and  afterwards  ratified  what  had  been  done:  Doe  d.  Dittett 
V.  VcLcotl,  3  U.  C.  Q.  B.  297.  But  where  a  Sheriff  refused  to  execute 
a  deed  on  the  ground  of  there  having  been  an  Irregularity  in  the 
advertisement,  but  readvertised  the  lands  and  put  them  up  for  sale 
again,  when  they  brought  a  price  far  exceeding  that  offered  by  the 
first  purchaser,  the  Court  refused  to  interfere  summarily  on  the  ap- 
plication of  the  first  purchaser  to  compel  the  Sheriff  to  make  a  deed 
to  him:  In  re  Compile!!,  10  U.  C.  Q.  B.  641. 

564.  The  advertisemr-:t  in  the  Ontario  Gazette  of  any  .Notiwin 
lands  for  sale  under  a  writ  of  fieri  facias,  during  the  cur-  «,"«itoiI  ' 
rency  of  the  writ,  shal'  ie  deemed  a  sufficient  commence-  SSim. 
meut  of  the  execution  to  enable  the  same  to  be  completed 

by  a  sale  and  conveyance  of  the  lands  after  the  writ  has 
become  returnable.    C.B.  882. 

565.  As  between  the  original  parties  to  a  judgment,  ej"""™ 
execution  may,  without  leave,  issue  at  any  time  witmn  ye.r«. 
six  years  from  the  date  of  the  same.    C.E.  863. 

See  Eng.  (1883)  R.  100. 
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QarnlibM  proceM  li  not  ■  form  of  eiemtioji  wliliin  Hulf )  (ki  „ 
u  to  b«  raWfct  to  SHIM  ri66  and  M;  nrnlihee  procpedlnn  «,, 
tbtrefoK,  be  taken  without  leave,  thouill  more  Iban  t\x  yean  kT. 
elapMd:  niloui  v.  Tdornton.  14  Q.  B.  D.  335. 

866.  Where  the  six  years  have  elapsed  or  any  chanK 
has  taken  place  by  death  or  otherwise  in  the  parlies 
entitled  or  liable  to  execution,  or  where  a  party  is  en 
titled  to  execution  upon  a  judgment  of  assets  in  futmo 
the  party  alleging  himself  to  be  entitled  to  execution  may 
apply  for  leave  to  issue  execution  accordinRly.  or  to 
amend  any  execution  already  issued.    C.R.  864. 

8ee  En(.  (1183)   R.  601. 

The  En(.  Rule  Includes  tbe  furtber  caae  of  a  party  entlUed  to 
execution  acalnit  any  of  the  ibarcbolderi  In  a  Jolnntock  mmpm 
upon  a  Judgment  against  the  company.  Previously  a  writ  ol  ich 
/ado»  was  necessary,  and  In  Ont.  Kutei  S23,  535.  will  probstily  inpi, 
In  such  a  case. 

Tbe  practice  at  Common  Law  In  reviving  pecuniary  ludgmeMi  nr 
tbe  purpose  of  eiecuUon.  after  tbe  lapse  of  slv  years,  or  He  il«lb  jl 
parties,  was  formerly  governed  by  C.  L.  P.  Act,  R.  8.  0.  1877.  c.  », 
ss.  322  to  310  (corresponding  witb  Eng.  C.  L.  P.  Act,  g.  1J8,  tt  lej] 
Under  those  provisions  the  party  seeking  execution  could  apply  lo 
tbe  Court  or  a  Judge  for  leave  to  enter  a  suggestion  to  the  eltecl  ihit 
such  party  was  shown  to  he  entitled  to  execution,  and  to  allow  ««t 
Hon  lo  Issue,  and.  It  tbe  case  was  made  clear,  the  snggeitlon  ul 
tbe  consequent  execution  were  allowed.  If  the  case  was  not  aiit 
clear,  tbe  suggestion  and  execution  consequent  upon  It  were  disallowed, 
and  tbe  party  was  left  to  bis  writ  of  revivor.  This  was  s  new  action 
In  wblcb,  by  tbe  ordinary  processes  of  pleading,  the  questions  In  dlt 
pute  were  brought  to  Issue  and  decided. 

Tbe  above  Bute  preserves  alternative  processes,  according  as  IK 
right  to  execution  Is,  or  Is  not.  snUlclenlly  clear  to  be  enforced  igig. 
marny  by  a  Judge;  but  a  somewhat  simpler  process  is  provided;  11 
tbe  case  be  clear,  tbe  Judge  may  order  execution  to  Issue;  if  It  be  not. 
be  may  direct  an  Issue  to  try  the  right. 

The  Hute9  do  not  prescribe  any  form  of  order  to  be  made  on  tie 
application,  they  do  not  seem  to  contemplate  that  the  applicant  In  the 
case  of  tbe  death  of  tbe  plalntilT,  or  that  the  representatives  of  « 
deceased  defendant,  are  to  be  made  parties  to  the  action,  and  the 
somewhat  anomalous  proceeding  of  Issuing  execution  by  or  againai 
pers'  "H  who  are  not  parties  seems  to  be  sanctioned. 

It  would  have  been  more  logical  to  have  rcqulJ'ed  any  stranger  to 
the  action,  by  or  against  whom  any  proceedings  are  to  be  taken,  to 
be  first  made  a  party  under  Rule  301;  and  this  would  appear  to  be  the 
proper  and  legitimate  equivalent  for  the  entry  of  a  suggestion  al 
lormerly  required  at  law.  or  the  obtaining  of  an  order  of  revivor  as  wi.= 
formerly  customary  in  equity,  in  In  this  way  the  stranger  to  the  record 
by  or  aKalnst  whom  the  execution  is  to  Issue  Is  made  a  party  to  the 
record;  and  in  this  way  the  anomaly  Is  avoided  of  issuing  a  writ  In 
favour  of.  or  against,  persons  apparently  strangers  to  the  record.   But 
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wbetbtr  tblt  procedure  !•  eompuliory  under  the  Hutet  It  li  difflcult  BaU  M*. 
to  U7' 

An  order  llTlni  leave  to  leiue  execution  agalnit  an  executor  of  L«aT« 
tbe  debtor  doet  not  operate  aa  a  Judgment  ><>  a>  to  make  tbe  executor  ^|,'21**„„ 
a  Judgment  debtor,  and  ll  not  equivalent  to  an  order  to  continue  pro- 
ceeding! under  Hulr»  300  el  teq.,  and  wbenever  any  further  matter  or 
proceeding  U  deilred  to  be  taken  otber  tban  the  mere  lieue  of  execu- 
tion. It  ll  necesiary  tbat  an  order,  to  continue  proceedlngi  ibould  be 
flnt  obtained.  Thua,  on  the  death  of  a  lole  plaintiff,  bla  repreeenta- 
tlvea  cannot  apply  under  thu  Hule  for  the  appointment  of  a  receiver 
by  way  of  equitable  execution,  without  Qrat  making  tbemaelvea  parties 
to  tbe  action  by  obtaining  an  order  to  continue  the  proceedlnga  In  their 
namee  under  Kidc  301;  \orl>um  ■ .  Jforburn,  1894,  1  Q.  B.  44«;  70  L.  T. 
411:  io  alM  where  a  charging  order  under  Rule  68>  la  loogbt:  ateicart 
V.  Kkodel,  1900,  1  Ch.  388:  «'d  vlrlc.  He  Baahn,  1>11.  1  K.  B.  317;  103 
U  T,  470.  where  It  waa  held  that  a  tmitee  In  bankruptcy  of  a  Judgment 
creditor  might  obtain  leave  to  iMue  execution  without  Urat  obulning 
an  order  to  continue  the  proceeding!  In  hie  name. 

Where  Judgment  la  obtained  by  several  executor*,  and  one  of  them 
dies  after  the  entering  of  Judgment,  there  la  no  "change"  of  parttea 
within  the  meaning  of  thU  Rule.  The  surviving  plaintiffs  are  entitled 
to  Issue  execution  In  the  name  of  all  the  survivors,  adding  simply 
after  the  name  of  the  deceased  plaintiff  the  words  "since  deceased," 
and  no  order  for  leave  to  do  so  Is  necessary:  Baird  v,  Thompson.  14 
L.  R,  Ir.  497,  So  also  In  the  case  of  partners  tbe  action  survlvaa; 
Dorics  v.  Andrewt.  28  Sol.  Jour.  411;  W.  N.  1884,  94. 

Successors  In  title  are  not  bound  by  a  Judgment  against  their  prede- 
cessors restraining  the  continuance  of  a  nulaance:  Atty.-Oen.  v.  Birm- 
tngham,  etc.,  Board.  17  Cb.  D.  685. 

A  writ  of  hab.  Jac.  post,  la  within  this  Rule,  and  therefore,  If  Issued 
without  leave  after  the  death  of  a  sole  plaintiff.  Is  Irregular,  and  may 
be  set  aside  by  the  defendant  without  first  reviving  the  action; 
CXamberM  v.  Kitchen.  16  P.  R.  219. 

An  application  for  leave  to  Issue  execution  should  be  made  on 
notice:  Mercer  v.  iMwrcncc.  26  W.  R.  506:  Lymght  v.  llcOrath.  7  L.  R. 
Ir,  532;  AIHjob  v.  Brccii,  19  P.  R.  119,  143;  Re  Trutti  Corporation,  etc.. 
anii  Boehmer,  26  Ont.  191. 

Where  writs  bad  expired,  leave  was  given,  on  notice  to  defendant, 
under  this  Rule,  to  Issue  new  wrlta  to  Include  the  costs  of  the  former 
ones  and  the  costs  of  the  motion:  JfcDo»i;ii!I  v.  McDougall.  3  C.  L. 
T.  42. 

At  Common  Law,  after  20  years  without  payment,  a  presumption  Period  of 
arises  that  the  Judgment  Is  satisfied :  see  Coke,  3  Inst.  470 ;  Kortimer  ll">l>«tlo«. 
v.  Figgott,   2   Dowl.   61a.     But   this   presumption   may   be   rebutted: 
IVilHoms  V.  Welch,  3  D.  A  U  665,  and  possibly  docs  not  arise  where 
execution  has  never  been  Issued:  see  Jenkins  v.  Kirbij.  1  C.  L.  J.  164. 

But  now  under  The  Statute  of  Limitations  (R.  S.  O.  c.  75),  s.  49 
(b).  the  right  of  action  on  a  Judgment  of  a  Court  of  Record  Is  barred 
after  the  lapse  of  twenty  years  from  Its  recovery,  or  from  the  last  pay- 
ment on  account,  or  acknowlrdsment  In  writing:  lb.,  s,  S4;  Boice  v, 
0-Loane,  3  OnL  Arp.  167;  Butler  v,  UcMicken.  32  Ont.  422.  An  order 
granting  a  receiver  by  waj  ■■  i  equitable  execution  was  held  to  give  a 
new  starting  point  for  the  statute:  Kinncar  v.  Clyne.  18  O.  L.  R.  457. 
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Lnve  to  iHue  iieeutlon  wu  ilnn  when  n  Jutlimtni  riconrtd  i. 
Ilol  wu  i*vly«l  In  I8«9.  iwentj  yuri  nut  hnvliii  ,.|«|i,.(i  nn-.ul,^ 
V.  Hiiket.  n  P.  R.  337;  AUIion  v.  Urceii,  !•  I'.  K.  119,  uj.  ^ 

Wli.r.  mora  Ib.n  10  mm  km  .lfip.nl  ,tt,r  th.  lui  ,.«„tl.. 
I.ra«l  on  •  jBdntont  kid  b«.n  ntnnw'  It  wu  b.lil  that  ,  ~.ii« 
for  1«».  0  luu.  n.cntlon  wu  proporly  nlnwO  on  ibi>  iround  11.- 
no  .Tltlenc.  of  pun  parmtni,  or  uknowl«ilfiD.nt,  within  tlu  ■•«  mn 
w»i  nddurail:  Itrlfatoii  ».  Kptnixr.  13  Ont.  App.  410;  In  ikli  tin . 
doubt  wu  thrown  out  whether  Inn  to  Inue  necutlon  wu  aeamn 
•t  .ll.  eiecnllon  biTlni  InueJ  within  lU  jnn  at  the  rttmn  ,i 
th«  ludinwnt;  poMlMjr.  however.  If  eieeutlon  hul  iHued  wlttoui 
leave  It  would  h»v.  been  open  to  the  defendant  to  ippi;  to  iiu 
th.  proceedlnii :  im  Kule  Mi.  In  Price  v.  Vadi;  14  1',  H,  jji  „ 
application  for  leave  to  laiue  execution  wu  made  under  ilnllar  tlr 
rumitance.  and  refuaed,  beeauM  It  waa  hold  that  u  The  «ialal«  ti 
LlmUalioK-  ,R.  8.  O.  c.  7J),  a.  4«  (»>,  waa  a  bar  to  an  acilon  oa  ili< 
Judrmenf  It  wu  therefore  a  bar  to  the  ri«ht  to  enforte  It  by  nmtloi 
aee  al'  .  flolcc  v  o.'Loanr.  3  Ont.  App.  U7;  Cuapor  ».  Eearht,  (i  u  c 
<J.  B  „a9;  MoDonali  v.  i'lHoH,  12  OoL  S8;  JfocrfonoW  v.  Jlonioaalil,  u 
Onu  1»0;  Jfoion  V.  ^oHulon,  20  Ont.  App.  412,  and  JfcCuHoajd  v.  Stita 
U  P.  H.  337;  alllaim  v.  Brtcn,  npra.  An  order  lor  a  receiver  bj  «j 
of  eguluble  eiecutlon  of  a  Judcment  tlvea  a  new  point  of  deparluri  lor 
The  Statute  o/  Limitaliona;  Rinnear  v.  Vlyne,  18  0.  u  B.  457. 

Aa  to  proceedlnga  under  thia  Aale  In  actlona  aialnat  eiecuton.  ne. 
under  a  Judtment  of  aaaeta  <iuanio.  etc.;  aee  note  to  IMr  SW. 

667.  Every  writ  of  execution  shall  be  indorsed  with 
the  name  and  address  of  the  solicitor  issuinc  tb"  sjm;; 
and  if  be  issues  the  same  as  agent  for  another  Suinitor. 
the  name  and  address  of  such  other  solicitor  shall  also 
be  indorsed.  Where  the  writ  is  issued  by  a  suitor  in 
person  his  name  and  address  shall  be  indorsed.   C.R.  868. 

Bee  Enx.  (1883)  R.  691. 

Where  the  Sheriff,  being  milled  by  an  Indorsement  made  on  a  writ 
by  the  plalntltTs  aollcltor.  seized  the  — oda  of  a  wrong  perwn.  tie 
plaintiff  was  held  liable  In  an  action  ui  trespase:  MorHs  v.  SaI^(T^, 
22  q.  B.  D.  614.  See  also  SmiHi  v,  Keat,  9  Q.  B.  D.  340;  Lee  v.  SamlBi 
7  T.  L  R.  303:  but  not  where  there  la  nothing  untrue  in  the  Indone 
ment  so  aa  to  mislead:  Coniy  v.  Blatberg.  7  T.  L.  R.  424. 

Where  a  solicitor  Issues  an  execution  on  a  satisfied  Judgment  taouib 
by  mlBtake.  he  la  liable  In  trespaaa  If  It  la  acted  on:  Clluolil  v  Crol* 
lev.  1910.  2  K.  B.  244;  102  L.  T.  520. 

868.  Every  writ  of  execution  for  the  recover)'  of  money 
shall  be  indorsed  with  a  direction  to  the  officer  to  whom 
the  writ  is  directed,  to  le\-y  the  money  really  due  and 
payable  and  sought  to  be  recovered  under  tlie  .iudgment. 
stating  the  amount,  and  also  to  levy  interest  llureon  at 
the  rate  of  5  per  cent,  per  annum  from  the  time  when  the 
judgment  was  entered.    C.R.  869. 

See  Eng.  (1883)  R.  594. 
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A  contrftct  for  pkrmtnt  of  «  hlxhar  rata  of  InUrwt  than  tb«  Itgal  ■hIi  Mt. 
rate,  when  lued  on,  become!  marged  Id  tb«  judimrnt  under  wblcb  tbt  1^1,^^!  ok 
itatutorjr  rstt  only  will  be  recoverable:  lee  8t.  John  \.  Rykert,  4  Ont.  indintftu. 
App.  213.    At  all  eTPDlH,  In  tba  absence  of  any  aireement  operatlDi 
iubiequently  to  Judgment.  Interest  ti  limited  to  the  atatutory  ratt. 
though  tbe  debt  on  which  the  Judgment  waa  recovered  bore  a  higher 
rate;  He  Kurupmn  Ventral  Ry,  Co.,  4  Ch.  D,  35;  Ex  p.  Fewtngt,  25  Cb. 
D.  338. 

Thia  Rule  prearrlbas  that  the  Indoraement  for  Intereat  aball  run 
from  the  date  of  entry;  but  a  Judgment  takta  effect  to  many  caaea 
from  Ita  date  and  not  from  iiH  entry.  Notwithatandtng  thla  Rule,  there- 
fore, on  IndorelDg  a  writ  to  levy  Intereat  upon  the  amount  of  the  Judg- 
ment, tbe  Intereit  li  to  b«  computed  from  the  day  of  pronouncing  the 
Jtidgment;  that,  and  not  the  day  of  formal  entry  thereof,  li  the  day 
from  which  tbe  Judgment  takes  effect:  Rule  512.  and  la,  therefore, 
tbe  day  upon  which  It  li  entered  within  the  meaning  of  thla  Rulr: 
Keleher  v.  UcOibbon,  10  P.  R.  89:  a«e  Rule  Sit,  and  McLaren  v.  Canada 
Ccntraf  there  noted. 

Tbe  date  from  wblcb  the  Interest  la  to  be  computed  haa  been  further 
made  clear  by  tbe  Jud.  Act,  a.  35  (4),  aupra. 

Aa  a  general  rule.  Interest  cannot  be  allowed  on  untaxed  coata 
tbou^  awarded  out  of  a  fund  In  Court:  Weat  v.  Wf«(.  17  L.  R.  Ir. 
49:  but  aee  Taylor  v.  Roe.  1894.  1  Cb.  413;  70  L.  T.  232;  where  coats 
payable  under  an  Interlocutory  order  were  held  to  bear  Interest  from 
the  date  of  tbe  order.  ^ 

Where  oosta  of  all  parties  of  an  action  for  the  conatructlon  of  a  will 
were  ordered  to  be  paid  out  of  an  estate  and  were  taxed,  but  no  estate 
wan  available  for  tbelr  payment  for  five  years.  Interest  on  the  coats 
was  not  allowed  out  of  tbe  estate;  .4rrfc^r  v,  Severn.  12  P.  R.  i(48. 

Where  costs  are  Paid  with  Interest  thereon,  under  a  jud..  nent  or 
order,  wblcb  la  subsequently  reversed  on  appeal,  and  are  then  re- 
funded, but  on  a  further  appeal  the  original  Judgment  la  restored,  tbe 
costs  bear  Interest  from  tbe  date  of  tbe  original  Judgment:  Aahworth 
V.  Bngliah  Card  Clothing  Co..  1904.  1  Ch.  704;  00  L.  T.  263. 

Interest  on  costs  runs  from  the  date  of  the  Judgment,  If  the  amount 
is  specified  In  the  Judgment,  but  If  taxed  afterwards,  then  from  the 
date  of  the  certificate  of  taxation.  tBat  being  the  date  given  In  the 
form  of  a  writ  No.  Ill  In  the  App.;  H.  A  L.  Forms  No.  1104;  SchrO'der 
V.  Vlt^ugh.  46  L.  J.  C.  P.  383;  Trinity  College  v.  Hill,  9  Ont.  288. 

See  also  notes  to  sec.  35  of  the  Act.  supra,  p.  196. 
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shall  indorse  upon  the  same  a  memorandum  sicrned  by  ^^-^^'^vi'd^'^f, 
iiim  of  the  amount  which  the  party  issuing  such  writ  is 
entitled  to  receive  for  the  costs  of  such  writ,  and  any 
renewal  and  for  any  further  or  other  writs  or  renewals, 
and  no  sum  not  so  indorsed  is  to  be  collected  for  such 
costs.    C.K.  870. 

For  the  amounts  which  may  be  coUected:  see  the  Tar'ft  of  Coata, 
"A."  Item  24. 
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670.  Ifpon  every  execution  there  may  be  levied,  inaddi 
tion  to  tlie  sum  recovered  by  the  judgment  and  intereit 
tliereon,  the  poundage,  fees,  expenses  of  exeoutiwi  ci 
871.  ■ 

See  the  Bng.  (1883)  R.  593. 

Poundage  was  originally  given  to  Sheriffs  by  29  Ellz.  c.  1 
As  to  the  Sheriff's  right  to  poundage:  see  notes  to  WwJe  686. 
For  the  fees  to  which  Sheriffs  arc  entitled :  see  Tariff  c. 
As  to  taxation  of  Sheriff's  fees:  see  Rule  688  (1). 

671.  A  writ  of  fieri  facias  shall  remain  in  force  for 
three  years  from  its  issue,  unless  renewed  before  its  es 
piration,  when  it  shall  be  in  force  for  a  further  period  of 
three  years  from  the  date  of  such  renewal,  and  so  on 
from  time  to  time.  A  writ  may  be  renewed  by  hem 
marked  in  the  margin  with  a  memorandum  signed  by  the 
proper  ofKcer,  stating  the  date  of  the  day,  month'  ami 
year  of  such  renewal,  or  by  a  certificate  of  renewal  signed 
by  such  officer;  a  writ  so  marked  (or  if  renewed  by  eerti 
ficate  the  certificate)  shall  be  placed  in  the  hands  of  the 
SheritT  before  its  expiry,  when  it  shall  have  effect  and 
be  entitled  to  priority,  according  to  the  time  of  the  oris 
inal  delivery  thereof.    C.E.  872.    Amended. 

See  Eng.  (1883)  R.  598. 

A  writ  la,  for  the  purpose  of  renewal,  necessarily  taker  out  of  the 
actual  possession  of  the  Sheriff,  without  affecting  the  pof.lion  of  tit 
party  who  ho  withdraws  it:  but  where  more  than  a  reasonable  time 
for  renewal  elapsed,  and  by  mistake  a  writ  was  not  returned  renewed. 
for  more  than  six  months,  though  there  was  no  Intention  of  with- 
drawing it  except  for  purposes  of  renewal,  it  was  held  that  a  men 
gage  registered  before  the  withdrawal  had  gained  priority,  and  thii 
it  made  no  difference  that  no  new  rights  had  intervened:  lie  Bimc  >. 
Ledley,  13  P.  R.  1;  and  see  other  cases  noted,  p,  1041. 

This  Kulf  appears  to  require  that  the  writ  rcnewf  d,  or  the  tenlfi 
cate  of  renewal,  where  It  is  renewed  by  certifieate,  shall  be  delivered  to 
the  Sheriff  before  the  writ  has  expired  :  whether  this  means  the  time 
at  which  the  writ  would  have  expired  If  not  renewed,  or  after  the 
period  for  which  it  is  renewed.  Is  not  clear.  I'ntll  the  point  Is  other 
wise  determined.  It  would  seem  to  be  safer  to  assume  that  the  former 
period  is  the  one  intended. 

There  is  no  power  to  enlarge  the  time  for  renewin?  writs  where 
by  an  accident,  they  have  not  been  renewed  within  t*  ■  time  limited 
for  renewal:  Loivaon  v.  Canada  Farmers'  Int.  Co..  9  P.  R.  .109. 

A  writ  of  aseistance  was  held  to  he  a  writ  of  exerutloi,  within 
R.  S.  O.  1887,  c.  66,  s.  11.  and  to  be  not  in  force  for  more  tUan  one 
year  from  the  teste  unless  renewed:  Adamson  v.  Adamson,  12  P.  R.  21. 
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It  may.  however,  now  be  open  to  question  whether  writs  of  execu-  Butoi  67z. 
lion,  other  than  writs  of  ca.  sa.    (as  to  which  see  The  Fraudulent     ^'^^■ 
D'btors  Arrest  Act  (R.  S.  O.  c.  SO),  s.  28  (3).  and  writs  of  fi.  fa.  do  not 
now  remain  in  force  until  executed  without  any  renewal. 

This  Rule  only  provides  for  the  rvz.^---  -r:  \vrU3  of  fieH  fadaa; 
there  seems  therefore  to  be  now  no  >,  i/ialon  f«r  -w.  ,\  ing  any  ofher 
writs  of  execution  except  ft.  fas.,  nor  iny  provision  !>  *ting  the  time 
they  are  to  be  in  force  as  in  the  case    -f  //,  fas. 

Making  the  execution  creditor  a  paiij-  tc  _r:  ^'::lier*tlon  for  partition 
under  The  Partition  Act  <R.  S.  0.  c.  114),  will  not  have  the  effect  of 
keeping  the  execution  alive  after  the  three  years  have  expired:  Mac- 
(lonell  V.  Beat,  6  O.  L.  R.  18. 

A  sale  of  land  under  a  ft.  fa.,  after  the  expiration  of  the  writ,  where 
there  has  been  no  previous  inception  of  execution,  and  no  renewal  of 
the  writ,  is  null  and  void;  Daby  v.  Gehl,  18  Ont.  132. 

Where  a  writ  is  lost  in  transmission  to  the  Sheriff  after  renewal, 
an  order  may  be  made  for  the  issue  of  a  new  writ  nunc  pro  tunc,  to 
bear  the  same  indorsement  and  evidence  of  renewal  marked  by  the 
proper  officer  as  the  lost  writ,  and  to  have  the  same  force  and  effect 
as  the  lost  writ:  t'airchild  v.  Crawford,  32  C.  L.  J.  638;  16  C.  L,  T. 
359  (Man.). 

Where  a  writ  under  which  a  seizure  had  been  made,  but  from 
which  the  Sheriff  Improperly  withdrew,  was  suffered  to  run  out  pend- 
ing a  motion  to  compel  the  Sheriff  to  return  the  writ.  It  was  ordered 
to  be  renewed  nunc  pro  tunc,  so  as  to  continue  It  In  force,  and  the  time 
for  making  the  return  was  extended:  Qenge  v.  Freeman,  14  P.  R.  330. 

In  'Neil  V.  Almond.  29  Ont.  63,  and  Re  Woodall,  8  O.  L.  R.  288.  It 
was  held  that  a  writ  against  lands,  though  kept  renewed,  must  be 
enforced  by  sale  within  10  years  from  Ite  first  delivery  to  the  Sheriff, 
otherwise  the  Hen  created  thereby  would  be  barred  under  The  Statute 
of  Limitations  iR.  S.  O.  c.  75);  but  s.  24  of  that  Act  now  prevents  the 
Act  from  barring  the  Hen  or  charge  created  by  the  placing  of  an 
execution  against  lands  in  the  ijheriff's  hands,  where  the  writ  has  been 
kept  alive  by  renewals  or  otheiwlse. 

572.  The  Sheriff  to  whom  a  writ  is  directed  shall  in-  Ceruficat.. 
dorse  on  such  writ  all  returns  thereto  and  shall  give  a  returaof 
certificate  thereof  when  demanded,  which  certificate  shall  goods"  *" 
be  deemed  a  return.    C.R.  883. 

For  Form  of  certlQcate:  see  No.  124;  H.  A  L.  Forms  No.  1158. 

573.  Where  the  party  who  delivered  any  writ  or  pro-  sheriff 
(OSS  to  any  Sheriff  to  be  executed,  or  any  other  person  "aS "fturn 
entitled  to  call  for  a  return  requires,  by  a  demand  in  mJnded*"hy 
writing,  the  Sheriff  to  return  the  writ  either  by  return-  StHvered" 
inif  the  writ  to  the  Court  from  which  the  writ  issued,  or ' 
by  grantinsr  a  certificate  under  the  preceding  rule,  the 
Siieriff  shall,  within  eight  days,  return  the  writ  accord- 
ing to  the  terms  of  the  requisition;  and  if  he  wilfully 
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""i??"*"  refuses  or  neglects  to  do  so,  he  may  be  ordered  to  return 
the  writ,  and  may  be  further  proceeded  against  as  in 
otlier  cases  of  contumacy.    C.R.  888.    Amended. 

674.  Upon  filing  the  demand  and  proof  of  service  an 
order  against  the  Sheriff  to  return  the  writ  in  six  da\s 
from  service  ghall  be  issued  on  precipe.    C.R.  88;). 

Before  an  order  to  return  a  writ  i»  issued,  It  would  seem  that  a 
demand  for  a  return  sbould  first  be  made  under  Huk  573.  Tht 
.  neglect  to  make  the  demand  first  would  probably  be  held  lo  disentitle 
the  party  Issuing  the  order  to  the  rosts  thereof ;  see  Uule  576. 

An  order  to  bring  in  the  body  upon  a  return  of  crpi  corpus  may  be 
issued  immediately  after  the  time  for  putting  in  security  In  the  action 
has  expired:  Pouchee  v.  Licvvn,  4  Ma.  A  Sel,  427;  Hiitchins  v.  Hint 
5  T.  R.  47»;  Potter  v.  Marsden.  8  East,  525.  But  the  order  shoulii 
not  issue  until  the  day  after  the  expiration  of  an  order  (if  any)  to 
return  the  order  for  arrest:  see  Hutchins  v.  Hind,  supra.  The  order 
to  bring  in  the  body  cannot  be  properly  issued  where  the  plaintill 
has  taken  an  assignment  of  the  bond  to  the  Sheriff :  2  Saund.  eob; 
nor  where  he  accepts  a  cognovit,  or  other  security  from  the  defendant 
without  the  privity  of  the  Sheriff:  Rex  v.  sheriff  of  Surrey  In  Brezer 
V.  Clarke,  1  Taunt.  159.  The  order  should  be  issued  and  semd 
promptly:  Rex  v.  Sheriff  of  Middlesex,  1  Dowl.  53.  it  would  seem 
that  an  order  to  return  the  writ  or  bring  in  the  body  need  not  Le 
personally  served  on  the  Sheriff,  if  he  cannot  convenient./  be  fonnd: 
see  Rule  575. 

As  to  the  eftect  of  an  order  to  bring  in  the  body:  see  The  Fraudulent 
Debtors  Arre»t  Act  (R.  S.  0.  c.  83),  s.  23. 

This  order  must  Issue  from  the  office  In  which  the  proceedings  were 
commenced:  see  Rule  762. 

575.  Personal  service  of  the  demand  or  order  on  the 
Sheriff  shall  not  be  necessary,  if  it  appears  by  affidavit 
that  inquiry  was  made  for  him,  and  that  lie  could  not 
conveniently  be  found,  and  the  demand  or  order  was 
served  upon  the  Sheriff's  clerk,  or  bailiff  in,  or  having 
charge  of,  the  Sheriff's  office.    C.E.  891. 

When  576.  Where  a  Sheriff  neglects  or  refuses  to  return  any 

*  *  writ  when  so  demanded,  he  may  be  ordered  to  pay  the 
costs  of  any  order  taken  out  to  compel  the  return,  and 
all  other  costs  consequent  thereon,  and  also  the  costs 
of  the  previous  demand.    C.R.  890. 

577.  Where  the  Sheriff  is  ordered  to  return  a  writ, 
and  does  not  make  the  return  within  the  time  specified 
in  tlie  order,  the  Court  may  order  the  SheriiT  to  be 
attached,  or  direct  that  an  attachment  shall  issue  unless 
a  return  be  made  within  a  limited  time.  C.R-  ^^"■ 
Amended. 
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returned  at  the  expiration  of  ■»^','"- 


678.  If  the  writ  is  m 
any  further  time  limited,  and  if  the  service  of  the  order  ^^^ 
and  the  failure  of  the  Sheriff  to  return  the  writ  are  '""i',^^',"' 
proved,  the  Court  may  order  the  attachment  to  issue 
forthwith  against  the  Sheriff  upon  an  ex  parte  applica- 
tion.   C.B.  894.    Amended. 


579.  The  Sheriff  when  required  to  return  a  writ  to  the  sh.riiT  w 
Court,  shall  file  the  writ  or  his  certificate  under  Rule  S!!^''iUm 


was  Issued  and  the  officer  with  whom  it  is  filed  shall  in-  ' 
dorse  the  day  and  hour  when  it  was  filed.    C.E.  886. 

Where  a  Sheriff  disoheys  the  order  to  return  the  writ,  he  Is  liable 
to  attachment  for  contempt,  bat  an  attachment  can  only  be  obtained 
on  motion,  of  which  the  Sheriff  la  entitled  to  notice:  see  Rule  546. 
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CHAPTEB  XX. 

EXAMINATION    OF   JUDGMENT    DEBTORS  AND  ATTACHMESI  of 
DEBTS. 

580.  A  judgment  creditor  may,  without  an  order 
exi'mme  the  judgment  debtor  upon  oatli  before  tlie  proper 
officer  of  tlie  County  in  whicli  lie  resides,  toueliiiig  lii- 
estate  and  eflfects,  and  as  to  the  property  and  meats  lit 
had  when  tlie  debt  or  liability  which  was  the  subject  ul 
the  cause  or  matter  in  which  judgment  has  been  obtaiaeJ 
against  him  was  incurred  (or  in  the  case  of  a  judgmem 
for  costs  only,  at  tlie  time  of  the  commencomeut  of  tlit 
cause  or  matter),  and  as  to  tlie  property  and  means  lit 
still  has  of  dischargirg  the  judgment,  and  as  to  the  dis 
posal  he  has  made  of  any  property  since  eontractini! 
such  debt  or  incurring  such  liability  (or  in  case  of  a 
judgment  for  costs  only,  since  the  commencement  of  the 
cause  or  matter),  and  as  to  anv  and  what  debts  are 
owing  to  him.    C.R.  900. 

Sw  Eng.  (1883)  RR.  610.  6U. 

■•Judgment."  "Judgment  credttor."  and  "Judgment  debtor":  mo 
these  expressions;  see  Rute  3  (c),  (/>,  ig). 

Under  C.  R.  900  the  "  proper  officer  "  in  Toronto  was  the  Mailer  In 
Ordinary,  or  Special  Examiner,  and  in  outer  counties  the  Local  Master 
or  Special  Examiner,  or  Local  Registrar,  or  the  Deputy  Clerk  ol  the 
Crown,  or  the  Judge  oI  the  County  Court  of  the  county  in  which  the 
debtor  rebldcl. 

The  present  Rule  is  not  so  explicit,  but  It  would  seem  that  tliose 
who  under  the  C.  R.  900  were  expressly  empowered  to  take  such  eiam' 
Inatlons  would  still  be  regarded  as  "proper  officers"  under  the 
piesent  Rule. 

An  examination  should  not  be  had  under  this  Ruk  without  iieces- 
sity.  The  ordinary  procedure  to  obtain  payment  through  the  Sheriff 
should  therefore  In  genrral  be  taken,  and  a  return  ol  nulla  Join 
obtained  from  the  Sheriff,  or  Intimation  procured  from  him  that  he 
If  prepared  to  make  such  a  return.  Ontario  Bank  v.  Trowern.  13  P. 
R.  422;  but  the  Judgment  creditor  Is  primS  facie  entltitd  to  owitae 
his  judgment  delttor  under  this  Rule,  and  the  onus  is  on  the  ileb'.cr  o; 
showing  afflrmatlvely  that  the  Issue  of  the  appointment  ie  an  abuse 
of  the  process  of  the  Court:  Orant  v.  Coo*,  17  P.  R.  362. 

The  express  language  of  the  present  Rule  has  removed  Ibe  douhti 
formerly  entertained  as  to  whether  examination  of  a  debtor,  and 
attachment  of  debts  due  to  him,  could  be  had  where  the  judgment  or 
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order  was  for  costs  only:  Me  McLachlin  v.  Blackhum,  7  P.  R.  287;  Bni*  sio. 
Meyers  v.  Kendrick.  9  P.  R.  363;   Troutman  v.  Fi$ken,  13  P.  R.  153; 
Hi   Irvine,  12  P.  R.  297;   EUiot  v.  CapvU,  9   P.   K.  :Jo.  and  notes  to 
Itule  690. 

A  Judgment  for  recovery  of  land,  and  awarding  costs,  is  within  the 
Kulf:  Lloyd  v,  Wallace,  9  P.  R.  335.  So  al&o  Is  an  order  for  costs 
in  Interpleader  proceedings:  Rule  3  (g) ;  see  formerly  McKinnon  v. 
Vrowe,  17  P.  R.  291;  Hartley  v.  Shemwell,  1  B.  &  S.  1. 

Where  the  debtor  was  a  member  of  Parliament  residing  In  another 
Province,  although  temporarily  resident  in  Ontario  In  discharge  of  his 
parliamentary  duties,  an  order  to  compel  him  to  attend  for  examina- 
tion was  refused:  .  ..,an  v.  McGrc-^vy,  5  P.  R.  94. 

A  Judgment  creditor  is  entitled  to  examine  the  Judgment  debtor, 
notwithstanding  the  latter  has  made  an  assignment  for  the  benefit  of 
bis  creditors:  McEachern  v.  Gordon,  18  P.  R.  439;  Bank  of  Hamilton 
V.  Scott,  40  C.  L.  J.  432. 

Not  only  the  Judgment  debtor,  but.  by  order,  under  Rule  582.  his  who  maj-  b« 
clerks  or  employees,   may  be  examined.     The  Rules  in  this  respect  exwnined, 
are  wider  than  those  in  England:    see  Irwell  v.  Eden.  18  Q.  B.   D. 
588;  Hood-Barra  v.  Hcriot,  1896,  2  Q.  B.  338. 

As  to  the  examination  of  officers  of  a  corporation  debtor,  see  Rule 
581. 

A  debtor  under  arrest  on  final  process  may  be  examined:  Brown  v. 
Bemmiffe,  2  U.  C.  L.  J.  213;  or  a  garnishee  who  has  been  ordered  to 
pay  over:  Cotcan  v.  CarHlt,  83  W.  R.  583;  52  L.  T.  431. 

A  married  woman  may  be  examined  as  to  her  separate  estate: 
Standara  Bank  t.  McQuaig,  7  P.  R.  356;  Aylegford  v.  G.  W.  Ry.  Co., 
18&2.  2  Q.  B.  626;  and  see  McLeod  v.  Emigh,  12  P.  R.  450;  Rr  TeOM- 
ilall  V.  Brady,  18  P.  R.  104;  Kiatler  v.  Tettmar.  1905.  1  K.  B.  39;  92 
L.  T.  36. 

Though  an  examination  may  be  had  without  an  order  in  the  first 
Instance,  yet.  where  a  party  wishes  to  examine  a  Judgment  debtor  a 
second  time,  he  must  make  a  substantive  motion  for  that  purpose 
on  notice  to  the  Judgment  debtor,  and  show  grounds  for  the  order; 
London  d  Canadian  Loan,  etc.,  v.  MerHtt,  2  C.  L,  T.  260;  Re  C€fitral 
Bank,  Watson'a  Ca^c,  15  P.  R.  327;  affirmed  by  Divisional  Court,  16 
P.  R.  65;  and  see  Sturgca  v.  Warwick,  136  L.  T.  Jour.  IIL 

The  examination  is  intended  to  be  a  cross-examination  of  the  scope  of 
strictest  character:  Beattie  v.  Barton.  2  C.  L.  T.  104;  Re  central "•"'"«'">■ 
Bank.  Watson'a  Case,  anpra;  and  any  question  "falrl^  pertinent  to 
the  subject  matter  of  the  inquiry,  which  means  put  w.th  a  view  to 
ascertain  so  far  as  possible,  by  discovery  from  a  reluctant  defendant, 
what  debtfi  are  owing  to  him.  ought  to  be  an»wered  by  the  defendant." 
He  must  also  "  give  all  necessary  particulars  to  enable  the  plaintiffs 
to  recover  under  a  garnishee  order":  Repuhlic  of  Coata  Rica  v. 
"^trousberg.  16  Ch.  D.  8.  12;  see  also  McLean  v.  Bruce.  13  P.  R.  504. 

The  examination  may  extend  to  property  assigned  by  the  debtor  to 
a  third  party  by  way  of  security:  Watkina  v.  Rosa,  68  L.  T.  423.  It 
should  not  bs  so  condacted  aa  to  try  to  entrap  the  debto  but  it 
should  be  full,  fair  and  searching:  Oraham  v.  Devlin.  Vi  P.  R   i-*^- 

Where  the  person  examined  cannot  spep.k  as  to  the  facts  about 
which  examination  may  be  had.  vtthoi't  referring  to  books,  etc..  the 
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Biuti  Ml.       Eiamlner-j  duty  la   to  require  their  production,  aod  ihrv  n,„„  i, 
»"•  produced:  «umiII  v.  Uacdotiali.  12  P.  R.  458.  '  '* 

Inquiry  as  to  the  means  of  the  debtor  Is  not  restricted  to  the  mm 
of  contracting  the  debt,  but  It  may  be  shewn  that  at  som,.  anl,rlor T 
the  debtor  had  property  as  to  which  he  may  be  required  to  .ulZ 
account,  and  It  Is  not  a  sufflclent  answer  to  say  iiiernlv  that  It  h, 
all  been  disposed  of  before  the  debt  was  Incurred:  Oniario  Bani! 
Mitchell.  32  c.  P.  73:  and  this  Is  also  the  rule  where  the  Zmm 
for  coats  only:  Barttctt  v.  BorlleH  Minca  Co..  3  0.  w.  N.  328. 

See  further  as  to  nature  of  the  examlnat'on  which  may  be  lud 
under  this  Rule:    notes  to  Hiile  687. 

As  to  the  mode  of  compelling  attendance:  see  Rule  585. 

tV^»m°,.  .  ^^-  ^^*™  ^^^  jutJgment  is  against  a  corporation  tlif 
offl°,n„t  .l"<ig™ent  creditor  may  in  like  manner  examine  any  of 
corpor.Jioni.  tile  officers  of  sueli  corporation,  touching  the  names  anil 
residences  of  the  stoeldiolders  in  the  corporation,  thf 
amount  and  particulars  of  stock  held  or  owned  by  each 
stockholder  and  the  amount  paid  thereon,  and  as  to  what 
debts  are  owing  to  the  corporation,  and  as  to  the  estate 
and  effects  of  the  corporation;  and  as  to  the  dis 
posal  made  by  it  of  any  property  since  contracting  the 
debt  or  liability,  in  respect  of  which  the  judjtment  was 
obtainad.  or,  in  the  case  of  a  judgment  for  costs  onlv. 
since  the  commencement  of  the  cause  or  matter.  C.S.  DOi 

See  EDg.  (1883)  R.  6ia  Before  this  fiiile  there  was  no  power  W 
order  the  examination  of  an  olBcer  of  the  corporation  in  such  a  me: 
Dic*Jon  V.  Xcath,  etc..  By.  Co..  L.  R.  4  Ex.  87. 

A  person  who  was,  but  has  ceaaed  to  be,  an  officer,  may  be  exiin- 
Ined  under  this  Rule:  8oclet4  Otnerale  v.  ^okonn  Marie  Farina,  UM, 
1  K.  B.  794;  90  U  T.  472. 

Where  an  officer  of  a  company  is  examined  under  this  Rule  the 
Judgment  creditor  Is  entitled  to  a  full  disclosure  of  the  company'! 
affairs,  and  as  a  consequence  to  have  access  to  its  books  pertlneat 
to  that  Inquiry:  c»arIe6oi«  v.  Oreat  I'orth-West  Ru.  Co.,  15  P.  B 
10.  The  person  examined  must  procure  the  necessary  information 
to  enable  him  to  answer  aU  questions  the  creditor  is  entitled  to  lia" 
answered :  lb.  The  creditor  has  no  right  to  examine  as  to  the  deal- 
ings with  paid-up  stock:  Jb. 

"Officer"  Includes  a  director  of  the  company:  Powell-Reet  t.  Anglo 
Pandlan  Uortgaiie  Corp..  26  O.  L.  R.  490;  2f  O.  L.  R.  274.  No  order  ii 
necessary  for  the  examination  of  an  offlcer:  /». 
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582.  The  Court  may  order  any  clerk  or  employee  or 
former  clerk  or  employee  of  the  judgment  debtor,  or 
any  person  or  the  officer  or  officers  of  any  corporation 
to  whom  the  debtor  has  made  a  transfer  of  his  property 
or  effects,  exigible  under  execution,  since  the  date  when 
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the  liability  or  debt  which  wus  the  subject  of  the  action  "»■•  »"• 
in  which  judgment  was  obtained  was  incurred  (or  where 
the  judgment  is  for  costs  only  since  the  commencement 
of  the  cause  or  matter),  to  submit  to  be  examined  upon 
oath  as  to  the  estate  and  effects  of  the  debtor,  and  as  to  . 
the  property  and  means  he  had  when  the  debt  or  liability 
aforesaid  was  incurred  (c  in  the  case  of  a  judgment 
for  costs  only,  at  the  date  of  the  commencement  of  the 
cause  or  matter),  and  as  to  the  property  or  means  he 
still  has  of  discharging  the  judgment,  and  as  to  the  dis- 
posal he  has  made  of  any  property  since  contracting  the 
debt  or  incurring  the  liability,  and  as  to  any  and  what 
debts  are  owing  to  him.    C.E.  903. 

An  order  under  this  Rule  should  not  be  made  without  notice  to  the  Examinatir 
transferee;   nor  without  proof  that  the  transfer  was  made  alter  the  °J  ^[,J"JJ''' 
date  when  the  UabilltT  of  the  judgment  debtor  was  Incurred:  Blakelev 
V,  Btaaae,  12  P.  H.  565. 

A  chattel  mortgage  Is  a  transfer  of  property  and  effects  within 
this  nute:  lb. 

The  wile  of  a  debtor  to  whom  he  has  transferred  property,  may  be 
examined  notwithstanding  that  he  aUegea  that  the  property  was  her 
own.  and  that  he  was  acting  as  her  agent  only:  Ooodeve  v.  WWte.  15 
P.  R.  433;  so  also  where  the  transfer  hea  been  made  to  a  mortgagee 
of  the  wife  and  she  receives  a  benellt  by  the  reduction  of  the  Incum- 
brance: Cro/(  V.  Crolt.  17  P.  R.  462. 

The  examination  of  a  third  mortgagee  of  real  estate  of  the  judg- 
ment debtor  was  refused,  and  the  mortgagee  was  held  not  to  be  a 
transferee  of  property  exigible  In  execution  under  this  Eule:  CoimmHoh 
Ifinfna  Co.  \.  WheeUr.  3  O.  L.  R.  210;  sed  vide.  The  Execution  Act  (R. 
S.  O.  c.  80).  8.  31;  and  Donovan  v.  Bacon,  18  Gr.  472.  note. 

This  proTlslon  being  remedial.  Is  to  be  construed  so  as  to  advance 
the  remedy  given  by  It.  so  far  as  the  fair  meaning  of  the  words  will 
permit:  Oomns  v.  Burnet.  12  P.  R.  330;  Coleman  v.  Hood.  4  O.  W. 
R.  308. 

It  has  therefore  been  held  that  the  word  "  transfer "  In  this  Rule 
should  not  be  limited  to  the  transfer  of  the  Hlle  to  the  property  or 
effects,  but  should  be  regarded  as  equaUy  applicable  to  the  transfer  of 
the  poaseasion.  and.  therefore,  a  solicitor  to  whom,  under  a  power  of 
attorney  to  receive  It,  the  consideration  money  on  a  sale  of  property 
had  been  paid,  was  held  to  be  examinable:  lb- 
It  has  been  said  by  Boyd,  C.  that  "  transfer  "  In  tl  's  Rule  does  not 
cove-  an  "  assignment "  for  the  general  benefit  of  creo.tors.  as  such 
an  assignment  virtually  ends  aH  litigation  with  respect  u  property 
aud  effects  of  a  debtor,  and  this  Rule  Is  only  to  aid  a  judgment 
creditor  In  proceeding  against  the  debtor's  property,  which  he  can  no 
longer  do  after  a  valid  assignment  for  all  creditors:  British  Can.  L.  <f 
/.  Co.  V.  Brilnell,  13  P.  R.  310;  In  Canadian  Bank  of  Commerce  v. 
Wall,  11  C.  L.  T.  201.  the  contrary  was  decided  by  Street.  J. 
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..u.  5«.  883  vvhere  the  Court  is  satisfied  tlint  there  i,  reason 
able  ground  for  supposing  that  any  i)ers<,n  m  corpora 
tion  18  in  possession  of  any  property  of  the  ju(lin„e„t 
debtor  exigible  under  execution,  it  may  or.lfr  «iich  per 
son  or  any  officer  of  said  corporation  to  attend  and 
submit  to  examination  touching  the  propcrtv  and  niean- 
of  the  judgment  debtor.    C.B.  904. 

Bee  notes  to  prec«dln(  Rule. 

684.  Where  a  difficulty  arises  in  or  about  tlie  c.\ecu 
tion  or  enforcement  of  a  judgmeut,  the  Court  may  make 
such  order  for  the  attendance  and  examinaliuii  "of  anv 
party  or  person  as  may  seem  just.    C.B.  !)10. 

See  Eng.  (1883)  R.  611. 

Ilule  680  provides  (or  the  clamlnatlon  o(  the  debtor  himjelt;  K,ii 
581,  for  the  exanilnation  of  olllcers  of  a  debtor  eorporation;  Ruin  5S> 
383.  for  the  examination  of  clerks,  employees  and  transferees  of  the 
debtor,  and  the  present  flulc  enables  the  Court  to  make  an  order  for 
the  attendance  of  any  other  person  whom  there  Is  any  reason  to  bellete 
can  give  Information  which  will  assist  In  the  enforcement  of  the  Judj 
mcnt  creditor's  claim. 

58S.  A  person  liable  to  be  examined  under  the  preced- 
ing Kules  may  be  compelled  to  attend  and  testify,  and 
to  produce  books  and  document.s.  in  the  same  manner 
and  subject  to  the  same  rules  of  examination,  and  the 
same  consequences  of  neglecting  to  attend  or  refusing 
to  disclose  the  matters  in  respect  of  wliioli  lie  mav  be 
examined,  as  in  the  ease  of  a  witness.    C.R.  00,'). 

The  procedure  by  thU  Kule  directed  to  be  followed  Is  that  provided 
In  case  of  examination  of  witnesses  generally:  /Jules  ITS.  313:  m 
Rule  33a. 

This  Kule  merely  regulates  the  liode  of  procuring  tho  attendaice 
of  a  party  for  examination;  It  does  not  enable  the  subjui'na,  and 
appointment  under  Hule  345.  to  be  Issued  without  a  previous  order  lor 
the  examination  being  first  obtained,  where  one  is  necessary,  see 
Kuica  382.  583,  581;  see  Rule  586. 

If  a  party  liable  to  examination  refuses  to  be  sworn,  he  will  l« 
ordered  to  attend  again  at  his  own  expense  and  to  t,ikc  the  oath  sud 
submit  to  be  examined;  nnd  if  he  makes  default,  an  application 
may  be  made  to  attach  him  for  contempt:  Vhr'g  v.  Vhriij.  l.l  P.  E. 
53;  and  such  order  may  be  made  where  the  party  has  been  sworn 
and  has  objected  to  answer  questions  on  tbe  advice  of  his  counsel,  and 
though  the  Examiner  has  sustained  the  objection  and  thi-re  has  been 
no  appeal  from  his  ruling:  Hamilton  v,  Fititery.  I.'i  P.  R  2()2. 

•ppoiMiSLi  ^^^'  '^  person  liable  to  be  e.\amined  as  a  judgment 
debtor  or  as  an  officer  of  a  corporation  which  is  a  jiid;;- 
ment  debtor  need  not  be  served  with  a  subpojna,  but 
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may  be  served  with  an  appointment  signed  by  tl»e  omcer  »"»•  "^■ 
before  whom  he  is  to  be  examined  at  least  48  hours 
befo  e  the  time  fixed  for  his  examination,  and  the  per- 
son to  be  examined  shall  be  paid  the  s;ime  fees  as  a 
witness.    C.B.  906. 

Fonnerly  If  the  orlfinal  order  were  noi  shown  at  the  time  of  aer- 
vtce,  the  person  served  coald  not  be  b>'f^ugbt  Into  contempt  for  dis- 
obedience of  It:  Blakcley  v.  Blaaae.  12  P.  U.  566.  Now  tt  is  onl}^ 
necessary  to  show  the  original  If  It  S  dr^manded:  see  Rule  203. 

Insufflcient  service  U  waived  by  :;ttendlDg  and  submitting  to  be 
examined:  Day  foot  v.  Byrcnt,  7  C.  L.  T.  21;  Jane*  v.  Macdonald,  14 
P.  R.  109. 

An  appointment  signed  by  the  Judge,  or  officer,  is  what  is  required 
to  be  served,  not  a  copy,  nor  a  subpcena,  nor  copy:  Meyert  v.  Ken- 
t/rifk,  9  P.  R.  363. 

As  an  original  appointment  is  required  to  be  served,  it  would  seem 
advisable,  In  order  to  prove  service,  that  the  appointment  should  be 
signed  by  the  Judge  or  ofllcer  in  duplicate. 

An  order  to  examine  a  defendant  as  a  Judgment  debtor,  and  an 
appointment  under  it.  are  together  equivalent  to  an  order  that  the 
debtor  should  attend  on  the  day  mentioned  In  the  appointment;  R9 
Chatham  Harvester  Co.  v.  CampheJh  12  P.  R.  666.  Where  he  attends 
and  offers  to  be  examined,  the  force  of  the  order  is  spent,  and  to 
obtain  a  fresh  appointment  a  fresh  order  is  necessary:  lb. 

In  England  there  is  no  corresponding  provision  with  reference  to 
the  present  subject,  but  there,  also,  the  debtor  or  other  person  to 
be  examined  is  entitled  to  conduct  money.  An  attachment  was  re- 
fused for  disobedience  to  an  order  to  come  up  to  London  for  examlna* 
tion.  without  an  affidavit  showing  tender  of  conduct  money,  and 
reason  tor  not  examining  the  debtor  at  his  own  residence:  Protector 
Endowment  Co.  v.  Whitlam,  36  L.  T.  iu.. 

587.  Where  the  iudinnent  debtor  does  not  attend,  does  cor.imitiai  . 

11  urt    •  .  I         n  !•  •  j»  tlfbtor  for 

not  allege  a  sufficient  excuse  for  not  attending,  or  if  non  .nmd 
attending,  refuses  to  disclos^his  property  or  his  trans-  "" " 
actions,  or  does  not  make  satisfactory  answers  respect- '" 
ing  the  same,  or  if  it  appears  from  such  examination '"' 
that  such  debtor  has  concealed  or  made  away  with  his 
property  in  order  to  defeat  or  defraud  his  creditors  or 
any  of  them,  the  Court  may  order  the  debtor  to  be  com- 
mitted to  the  common  gaol  of  the  County  or  district  in 
which  he  resides,  for  any  term  not  exceeding  twelve 
months;  or  that  a  writ  of  capias  ad  satisfaciendum  may 
be  issued  against  the  debtor,  or  in  case  the  debtor  is  at 
iai'ge  upon  bail,  may  make  an  order  for  his  committal 
to  close  custody;  and  the  Sheriff,  on  due  notice  of  the 
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order,  .^hall  forthwith  take  the  debtor  niul  oonmiit  liiuj 
to  dose  custody  until  he  obtniuH  an  order  allowing  liim 
to  go  out  of  close  custody,  on  ffivin^  the  uecoiisary  bon.i 
in  that  behalf,,or  until  he  ia  otherwise  discharjfeU  in  due 
course  of  law.    C.R.  !t07. 

The  fact  th«t  the  debtor  hu  made  an  aialKDmrnt  for  tbe  benent  r,- 
bli  credttoni  U  no  excuse  Tor  tais  not  attrndlng  for  •MinlnatloD 
McKachcrn  v.  Gordon.  18  P.  R.  469;  Bank  of  Hamilton  v  ««.((  4. 
C.  L.  J.  432. 

In  MrKinnon  v.  Crowe.  17  P.  R.  2»I.  It  waa  objected  that  an  ord  ■ 
for  examinatlnn  under  Hulc  382  could  not  properlj  be  made  undfr  i 
juddnient  for  costs  In  an  interpleader  isduc.  but  ibe  \m\at  not  havlo! 
been  raised  until  a  motion  to  commit  for  concealment  or  property,  i 
wa»  held  to  be  too  late,  and  was  not  adjudicated  on:  see  now  Ruii 
3  (i;).  oSO. 

An  order  committing  a  debtor  to  close  custody  under  tbl&  Huk  < 
"pro«'ss"  In  an  action  within  the  exception  In  Thr  Ontario  B<iT>'» 
Corpus  Art  (R.  a.  O.  c.  84).  s.  2.  so  that  &.knbi'a$  ivrpus  should  no- 
be  granted  In  such  case,  and  If  granted  may  be  quaflhed  a&  lir, 
providently  Issued:  Rf  Andrrton  v.  Vanttom:  16  I*.  R.  :M3. 

The  broad  ♦est  to  be  applied  In  gauging  the  character  of  it 
answers.  In  ii:iit-  to  determine  whether  they  are  satlsfaclory,  ;., 
having  regan;  u  the  circumstances  of  each  particular  case,  are  ih 
answers  sufflclent  to  satisfy  the  mind  of  a  reasonable  person  thai  a 
full  and  true  disclosure  has  been  made:  Graham  v.  Drvlin.  13  P.  R 
245;  Millar  v.  Um^onaia,  14  P.  R.  499;  Charlebois  v.  .WnrHii.  4  0  W 
N.  412. 

Answers  are  not  "  unsatisfactory  "  because  they  do  not  account  fnr 
the  application  of  the  debtor's  assets  In  a  proper  manner:  HoWt ' 
Scott.  23  U.  C.  Q.  B.  819;  but  see  CrookM  v.  Stroud.  10  P.  R,  'II 
The  debtor  must  have  contumaciously  refused  to  answer,  or  so  equlTo- 
cated  as  to  render  bis  answer  no  answer  at  alt:  Lrmon  v.  Lemon.  6  P 
R.  184;  see  also  Merrill  v.  McFarren,  1  C.  L,  T,  l-IH;  Beattie  \.  Bn 
ton,  2  C.  L.  T.  104,  and  the  authorities  fully  reviewed  In  Sc^neiinr  v 
Agnew,  6  P.  R.  138.  Where  the  defendant,  a  widow,  was  shown  lo 
have  received  |."»00  Insurance  moa^y  payable  on  the  death  of  her  hu; 
band,  part  of  which  she  had  lent  to  her  brother,  part  she  had  etpended 
on  clothing  for  herself  and  children,  and  the  remainder,  flOO,  she  still 
had,  but  refused  to  apply  on  the  judgment,  as  she  bad  no  other 
means  with  which  to  support  herself  and  three  children,  an  order 
to  commit  for  unsatisfactory  answers  was  refused:  McKay  t.  .ICit 
ton.  12  P.  R.  464. 

An  agreement  by  a  debtor  to  work  for  his  wife.  In  order  to  repsT    , 
her  a  debt  due  by  him  to  her  waa  lield  to  be  neither  an  Illegal,  nor  ur 
rea8onaJ;)Ie,  arrangement:  Baby  v.  Rott,  14  P.  R.  440. 

It  is  the  debtor's  duty  to  furnish  such  explanation  about  his  affairs 
as  will  place  his  dealings  in  an  Intelligible  shape,  and  not  leave  his 
creditors  to  find  out  a?  best  they  may,  what  It  Is  the  tuslnpss  of  the 
debtor  to  make  clear.  It  is  not  enough  for  the  debtor  to  say.  touch- 
ing any  transaction,  that  he  does  not  know,  or  does  not  remember,  if 
he  has  the  means  at  hand  to  qualify  himself  to  explain:  Fo$ter  v 
VanWormer,  12  P.  R.  597.     He  must  produce  books,  etc..  which  *il! 
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enable  blm  to  aniwer;   ind  kubmlt  to  examtnation  upon  them:  ice  b«m  8tr. 
RuMtcU  V.  Macdonald,  12  P.  R.  458;  and  any  quettlon  (airly  pertinent 
and  proporly  asked  with  a  view  to  aicfrtatn  full  particular!  or  what 
debtfl  there  are,  and  which  of  them  may  be  attached,  muit  be  answered: 
Rep.  of  C09ta  Rica  y.  8tro*$berg,  16  Ch.  D.  8;  43  U  T.  399. 

Where  particulars,  wherein  dlSMtltfactlon  Is  felt,  have  been  pointed 
out.  an  opportunity  shoulQ  be  flven  to  the  debtor  ol  reconcUlnc  what 
may  be  conceived  to  be  contradictions,  or  explaining  what  may  appear 
to  be  admissions:  Oraham  v.  Devlin,  13  P.  R.  245. 

Where  answers  were  considered  unsatisfactory  the  Judge  allowed 
defendant  a  week  to  pay  costs  of  examination  and  of  the  motion,  and 
attend  again  and  give  further  Information,  before  making  an  order  on 
the  motion  to  meet  the  Justice  of  the  case:  Dyment  v.  Jerntt,  9  C- 
L.  T.  141. 

Where  a  debtor  swears  that  be  has  lost  money  by  gambling,  the 
Court  refuted  to  order  him  to  disclose  the  particular  transactions  In 
which  the  money  was  lost,  or  to  commit  him  for  unsatisfactory 
answer*,  or  for  making  away  with  his  property;  Harvey  v.  Aikine, 
17  P.  R.  71. 

Although  the  Examiner  rules  that  the  debtor  need  not  answer 
questions,  he  Is  not  necessarily  protected,  and  It  is  not  necessary  for 
the  creditor  to  appeal  from  the  Examiner's  ruling;  but  on  a  motion  to 
commit  the  debtor  for  not  answering,  the  order  may  be  made  for  him 
to  attend  again  at  his  own  expense,  if  It  should  appear  that  the 
Examiner  was  wrong:  Battle  of  Hamilton  v.  Eatery,  15  P.  R.  202. 

The  latter  part  of  the  Rule  is  confined  to  the  case  of  a  ca.  «a..  or 
re-commitment  upon  a  ca.  so.,  and  not  to  the  case  of  a  penal  order 
of  commitment  for  not  disclosing  property  or  transactions.  In  such 
case,  therefore,  ffttorc  whether,  by  submitting  to  another  examination 
and  disclosing  bis  property,  the  debtor  could  be  relieved  from  the  im- 
prisonment Imposed:  Biby  v.  Ro»».  14  P.  R.  440. 

An  order  for  committal  for  a  fixed  period,  Is  said  to  be  the  appro-  Motion  for 
prlate  punishment  authorized  by  this  Rule:  Jones  v.  JfocdonoW.  15  P.  commi*"!. 
R.  345;  an  order  for  a  writ  of  attachment  requiring  the  Sheriff  to  bold 
the  debtor  In  custody  for  an  Indefinite  period  was  held  to  be  Improper: 
Re  Chatham  Harvester  Co.  v.  Campbell,  12  P.  R.  686. 

A  notice  of  motion,  seeking  relief  on  the  ground  of  unsatisfactory 
answers,  should  particularize  the  answers  complained  of:  Foster  v. 
VanWormer.  12  P.  R.  597. 

The  application  la  to  a  Judge  in  Chambers:  see  Royal  Can.  Bank  v. 
Lockman,  7  P.  R.  102.  It  may  be  made  at  the  time  of  the  examination 
and  without  further  notice,  if  the  offlcer  before  whom  the  examina- 
tion takes  place  has  jurisdiction  to  entertain  It,  e.g.,  In  County  Court 
cases,  where  the  examination  Is  before  tie  Judge:  Ponton  v.  Bullen, 
2  E.  ft  A.  379;  Batrd  v.  Btory,  23  U.  C.  Q.  B.  624. 

An  order  to  commit  muet  be  abeoluto,  not  upon  a  condition,  e.g., 
unless  the  debtor  forthwith  gives  a  note:  Chichester  v.  Gordon,  25  U. 
C.  Q.  B.  527. 

A  married  woman  is  liable  to  be  committed:  Mtlropolilan  L.  t£  K- 
€o.  V.  Mara,  8  P.  R.  355;  Dillon  v.  Cunningham.  L.  R.  8  Ex.  23; 
Watson  V.  Ontario  Supply  Co.,  14  P.  R.  96;  Kiatler  Y.  Tcttmar,  1905, 
1  K.  B.  39;  02  L.  T.  86. 
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The  moimlttat  U  for  ■  rontfmpt.  and  tb«  fact  tbiit  iti^  judimmitu 
one  for  oo*t*  doe*  not  make  the  rummlilal  an  Imitrliwtun.ut  (or  doe 
puytncnt  of  coita:  Prnraon  v.  Kmm*  rv.  12  I'.  It.  4«(;;  und  *>■>•  Hr  T^u 
./ri»  V.  Bradv.  IH  P-  R.  104.  The  ronimlttal  In  penal  In  itN  nature  ud 
a  Htrund  punlthmrnt  rannot  bv  awardtd  for  tbc  aume  uffenw;  iiiir* 
fur«  wht-re  tb«  df  btor  ordrrvd  to  be  committed  wan  rt'l(;u«i  d  by  muuki 
it  waa  hild  tttat  a  ai-cood  order  (or  attachmt'Di  tould  nm  issue  bu 
a«  mOlf,  an  ordar  for  re-arreat  under  the  flrat  ordir  mlglit  be  mwji 
Vhuriht  Truatr,   v.  Htbbara.  1»02,  2  Ch.  784. 

Subalttutvd  bvrvlca  of  notice  of  motion  to  rommil  for  miHiitl^factor) 
ttONWcra  waa  allowed  In  Trout  \.  Loncy,  13  ('.  i..  T.  til,  unU  an  ordu 
was  mado  fur  committal  of  defendant  tliougb  ho  was  out  o(  tht 
Jurladlction:  lb..  (oIlowinR  BloomJUld  v.  Mrookv,  ti  I',  n  ^o4. 

On  It  motion  la  commit  under  thU  Hulv  tor  un«atlarutti)ry  anivtrt. 
where  the  depoaitlona  ahow  on  their  face  that  tht  parly  was  belnt 
examined  aa  a  Judgment  debtor,  it  in  not  neceusary  tu  prove  service 
of  the  appointment  and  payment  of  conduct  mumy.  Jumt  \.  Jfai 
tloHuld,  14  P.  R.  109.  aecM,  where  the  motion  U  tu  commit  for  oos 
attrndanre.  The  certificate  of  the  Examiner  of  thr  proccedlDRB  befort 
him  la  good  evidence,  although  it  may  have  been  glvtn  rx  parte:  tb. 

The  order  muat  commit  the  debtor  to  tht:  common  p'loJ  of  the  coanti 
in  which  he  reufdea;  it  la  not  proper,  nor  warraoiuU  by  tbc  Hul-'.  lo 
direct  that  be  be  committed  lo  tlie  gaol  of  any  otber  couaty  wher« 
he  may  be  found:  Bnbu  v.  HoMt.  14  P.  R,  44U. 

Whore  a  debtor  contumacloualy  refuaed  to  answer  quntlons,  ht 
was  committed  for  three  montba,  and  an  application  lor  bta  dl»(.'hari:» 
before  the  expiry  of  the  three  months  waa  refuaed,  though  the  creditor 
conaented :  JontM  v.  ifaiiional'i,  lu  P.  R.  340.  Where  after  a  reasoosblf 
opportunity  the  debtor  refuaed  to  diacloae  the  whereabouts  or  his  pro 
perty,  he  was  committed  for  three  montha:  McKlnnan  v.  Crowe.  IT 
P.  R.  291. 

An  appeal  Ilea  to  a  Dlvialonal  Court  from  the  ordtr  of  a  Judge  in 
Chambers  refusing  an  order  to  commit  for  unaatlsfactory  answer! 
Millar  v.  jfaodonaM,  14  P.  R.  499;  but  the  Appellate  Court  will  not 
TB\6TK  the  order  unleaa  the  Judge  has  erred  In  principle,  or  Is  almost 
overwhelmingly  wrong:  lb. 

Where,  therefore,  the  Court  of  first  instance  In  Its  discretion  re- 
fused to  order  the  debtor  to  answer  questions,  the  Court  of  Appeal 
refused  to  do  so.  although  of  opinion  that  the  Court  below  would  aot 
have  been  wrong  If  It  had  ordered  them  to  be  answered:  Watkinn. 
Roat,  68  L.  T.  423. 

An  order  made  In  a  County  Court  action  by  the  Judge  of  the 
County  Court,  under  this  Hule,  committing  a  debtor.  Is  appealable  to 
the  Appellate  Division:  see  The  County  Courtt  Act  (R.  S.  0.  c.  59t.  s 
40  (B>,  «upra,  p.  127;  and  Baby  v.  Rots,  14  P.  R.  440.  ^'here  the 
debtor  Is  ordered  to  be  committed  he  may  also  be  ordered  to  pay  coBts 
of  the  motion :  McKinnon  v.  Crowe,  17  P.  R.  291. 


Cummlltal 
uf  uIBtvr  uf 
corporation 
In  lik« 
manner. 


588.  Wliere  any  officer  of  a  corporation  or  other  per 
son  liable  to  be  examined  does  not  attend,  and  does  not 
show  a  sufficient  excuse  for  not  attending,  or  if  attend- 
ing, refuses  to  disclose  any  of  the  matters  in  reepeot  of 
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wliicli  he  may  be  examiiuxl,  the  Court  muy  orJer  hiin  to  ■•Jji*"' 
lie  oommitteil  to  the  common  kboI  oI'  the  C'ouuty  or  iliit- 
irict  in  which  he  reiiideg,  for  any  term  not  exceeding  six 
months.    C.R.  308. 

Rule  317.  It  will  b«  notfd.  U  conflncid  to  the  cam  of  «  debtor  blm. 
ki'K  not  •ItendlDK.  or  maklnit  unut'ifactory  uniiwerii,  etr..  and  tbla 
Halt'  U  condned  to  the  caHc  of  offlcfTB  of  coriKiratlonH  tnuklns  drCuult, 
bnt  there  appeara  to  be  no  expreia  provlaton  for  the  {.-ommlttal  of  em- 
ployees or  tranafereea  of  tho  debtor  ordered  to  attend  for  examination 
under  Hulf  6*2  who  make  default;  Ruch  caaea  are  laft  to  be  itoverned 
by  the  ordinary  i*roeedure  of  the  Court  for  the  enforcement  of  It* 
orders  against  recalcitrant  witnesses.     See  Rule  &85. 

589.  Where  a  person  has  been  committed  to  Kaol,  the  H,i>.Mior 

....  ,.  ■  •  1  1  1    other  relief 

Court  may  limit  tlie  term  ot  imprisonment  or  grant  such  otp.r.o,i. 
other  relief  as  may  seem  just,  but  the  order  shall  not  ;;"'"'i"r„„pi 
relieve  such  person  from  any  civil  liability  to  any  other 
person.    C.E.  909. 

See  Aule  551. 

590.— (1)  The  Court,  upon  the  ex  ;«ii7c  application  of  y;jj;^',^ 
the  judginent  creditor,  upon  affidavit  stating  that  the  j^^  ^^_^^ 
judgment  is  unsatisfied,  and  »'  ''•'»■ 

(o)  that  some  person  within  Ontario  is  indebted  to 

the  judgment  debtor,  or 
(i)  that  some  person  not  within  Ontario  is  indebted 

to  the  judgment  debtor  and  that  the  debt  to 

be  attached  is  one  for  which  he  might  be  sued 

in  Ontario  by  the  judgment  debtor  ; 
may  order  that  all  debts  owing  or  accruing  from  such  y^'JJj,'_j;;' 
third  person  (hereinafter  called  the  garnishee),  to  the  Jp[...r. 
judgment  debtor,  shall  be  attached  to  answer  the  judg- 
ment debt  and  that  the  garnishee  do  at  a  time  named 
show  cause  why  he  should  not  pay  the  judgment  creditor 
the  debt  due  from  him  to  the  judgment  debtor  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  judg- 
ment debt  and  the  claims  of  any  other  execution  credi- 
tors.    Notice  of  the  application  to  pay  over  shall,  unless 
dispensed  with,  be  given  to  the  judgment  debtor. 

(2)  "Wlien  the  garnishee  is  not  within  Ontario,  and  osr.tai>" 
is  neither  a  British  subject  nor  in  British  dominions,  o»t.rio. 
notice  of  the  order  and  not  the  order  itself  shall  be 
served.    C.R.  911.    Amended. 
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(3)  Where  a  debt  owing  from  a  firm  carrving  on  bnsi 
ness  withm  Ontario,  but  having  members  out  of  Ontario 
IS  attached,  service  may  be  effected  upon  any  person 
having  control  or  management  of  the  partnership  bnsi 
ness  or  any  member  of  the  firm  within  Ontario.  CE 
229.    Amended. 

Clause  (2)  contains  a  siinilar  provision  to  that  made  by  Rul,  !i 
n  the  case  ot  wrlu  ot  summon»  Issued  against  a  foreigner  out  ol  ti, 
Jurisdiction:  see  notes  to  Rule  2».  See  Eng.  (1883)  R  622  He  ii 
davit  waa  formerly  required  to  he  hy  the  creditor  or  his  wUcllor' 
Builder  V.  Kerr,  7  P.  R.  323;  Bovd  v.  floime.,  6  P.  E.  15;  bm  i,  ,,!„ 
now  seem  to  be  sufflclent  If  made  by  any  person  aware  ot  the  ,m, 
deposed  to.    Where  the  Judgment  creditor  Is  a  corporation,-  see  B,|, 

Where  a  Judgment  Is  payable  in  futuro  an  attaching  order  obutaal 
before  the  Judgment  Is  actnally  payable  Is  premature  and  Invalid 
White  v.  Stenningi,  1911,  2  K.  B.  418;  104  L.  T.  876;  and  wtare  tie 
entry  of  Judgment  Is  sUyed  proceedings  to  attach  debts  tbereauto 
cannot  be  taken:  Sailly  v.  Madigan,  4  O.  W.  N.  981,  1003. 

A  creditor  who  attaches  a  debt  Is  deemed  to  do  £ j  for  the  beneHl  of 
himself  and  all  other  creditors  ot  the  debtor:  see  The  Creditor.'  Rtlkl 
Act  (R.  S,  O.  c.  81),  s.  5;  and  as  to  the  right  of  a  sherlll  to  attach  debts 
due  to  an  eiecutlon  detoor:  see  li.,  s.  88;  and  as  to  his  rtght  to  recover 
money  due  on  a  mortgage  to  an  eiecuUon  debtor:  see  The  EteMm 
Act  (R.  S.  0.  c.  80),  ss.  25-27. 

The  provisions  ot  this  Rule  are  held  not  to  apply  to  the  Wvlsloc 
Courts:  Simpaon  v.  Chate,  14  P.  R.  280. 

For  Form  of  Order:  see  No.  77;  H.  *  U  I\)rms,  No.  11T4. 


I  of  tke  R«l«,— As  to  the  meaning  of  "Judgment,"  "Judgmem 
creditor,"  and  "Judgment  debtor,"  see  JJiiles  3  (o),  (/),  (g).  53!.  i!t 
Under  those  Rtaet  an  order  for  payment  of  money  Into  Court  my, 
it  would  seem,  be  enforced  by  attachment  of  debts  under  Rale  590 
This  cannot  bo  done  in  England:  aee  Be  Orecr,  Xdpper  v.  Fanthm. 
1895.  2  Ch.  217;   72  I,.  T.  866. 

The  Judgment  creditor  mentioned  In  Bute  590  Is  a  Judgirent  oedltar 
who  may  examine  his  debtor  under  Kule  580,  and.  under  that  S«lt 
where  the  Judgment,  or  order,  of  the  creditor  Is  only  for  costs,  the 
creditor  Is  a  Judgment  creditor  within  that  Rule,  and  therefore  slso 
within  this  Rule.-  Lloyd  v.  Wolloce,  9  P.  R.  335:  Emott  v.  CapeB,  9  P 
R.  35;  see  also  Wkittaker  v.  WhUtaker,  7  P.  D.  15;  and  llmclialer, 
etc.,  v.  Parkinson,  22  Q.  B.  D.  173. 

An  assignee  of  the  Judgment  being  a  "  person  entitled  to  enforce 
the  Judgment,"  Is  "a  Judgment  creditor":  Rule  3  (e);  Omdmim '■ 
Robinton,  IS  Q.  B.  D.  332;  McLean  v.  Bruce.  14  P.  R.  190.  But  ifinW 
he  must  flrst  obtain  an  order  to  continue  the  proceedings,  uider  Hul' 
301 :  see  Baynari  v.  Bimmondt,  infra,  p.  1216. 

The  creditor  must  be  one  who  Is  entitled  to  enforce  Immediate 
payment.  Therefore  the  holder  ot  a  bond  ot  a  corporation  containing 
a  condition  that  all  bondholders  should  be  paid  pari  patnt,  was  held 
not  to  be  such  a  creditor,  since  an  attachment  would  have  given  him 
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priority  over  other  bondbolders:  Kenjiett  v.  WeBtminster  ImpTovement  Eul*  B»o. 
Commiaaloners,  H  Ex.  349. 

Only  such  property  can  be  attached  «.  ^  .be  debtor  could  deal  with 
properly,  and  without  violation  of  the  rlKbte  of  other  perBons,  at  the 
time  the  attaching  order  is  served:  see  Badetey  v.  Consolidated  Bank, 
34  Cb.  D.  536;  38  Ch.  D.  238;  He  Oencra!  Hu.'tlctllturol  Co.,  32  Ch.  D. 
512;  Vytc  V.  Brown,  13  Q.  B.  D.  199;  UcCraney  v.  Jfcicoil.  10  P.  R.  541; 
Parker  v.  Bowe.  12  P.  R.  351;  Beaty  v.  Backett,  14  P.  R.  395. 

Proceedings  to  attach  a  judgment  debt  may  be  taken  afte.''  the  pro- 
nouncing, but  before  the  actual  entry,  of  the  judgment  debtor's  judg- 
ment; Boliby  V.  Hodgson,  24  Q.  B.  D.  103;  Davison  v.  Tojlor,  14  P.  R.  78. 

A  judgment  against  a  married  woman,  to  be  executed  against  her 
separate  estate,  Is  a  judgment  enabling  the  judgment  creditor  to 
attach  debts  due  to  the  married  woman:  BoUby  v,  Hodgson,  supra. 

Where  a  claim  can  be  attached  It  has  been  held  that  a  receiver 
should  not  be  appointed,  even  though  the  claim  be  one  which  could 
formerly  be  reached  only  by  way  of  equitable  execution:  Fleming  v. 
Stephenson,  28  C.  L.  J.  370  (Dartnell,  J.O.C.) 

A  foreign  corporation  not  shewn  to  carry  on  one  of  the  principal  parts 
of  Its  business  in  Ontario  Is  not  within  Ontario  for  the  purposes  of  this 
Rule;  Porifeer  v.  Odette,  16  P.  R.  69;  Canada  Cotton  Co.  v.  Parmalee.  13 
P.  R.  308;  Boswell  v.  Piper,  17  P.  R.  257 ;  sed  vide.  Haggin  v.  Comptoir 
D'Escompte  de  Paris,  23  Q.  B.  D.  619;  and  WenlicorHi  t.  SmitK.  15  P.  R. 
372.  The  mere  fact  that  the  foreign  corporation  has  a  resident  agent, 
or  chief  agency  in  Ontario,  is  not  sufficient  to  bring  the  corporation 
within  this  BKle;  but  a  Canadian  banltlng  corporation  authoriied  by 
Parliament  to  do,  and  doing,  business  in  Ontario,  although  its  head 
office  is  in  another  Province,  is  resident  within  Ontario  within  the 
meaning  of  this  Rule:  Wenttcorth  v.  Smith,  15  P.  R.  372. 

Where  the  garnishee  is  not  within  Ontario,  the  test  whether  the 
debt  due  by  him  may  be  attached.  Is  whether  it  Is  one  which  the  debtoi 
could  sue  the  garnishee  for  In  Ontario.  If  be  could  not,  then  the  debt 
Is  not  attachable:  UcMulkin  v.  Traders'  Bank.  26  O.  L.  R.  1. 

Debts  owing  from  a  Ann  carrying  on  business  within  the  Jurisdic-  Ptrtnenhip 
tlon  may  be  attached  under  this  Ruie,  although  one  or  more  members  «™« 
of  the  arm  be  resident  out  of  the  jurisdiction:  Htile  590  (3);  but  the 
attaching  order  must  be  served  on  the  person  having  the  control  or 
management  of  the  partnership  business,  or  on  one  of  the  partners 
within  Ontario:  lb. 

Attukmamt  at  Dohta.— This  Rule  applies  where  the  Interest  of  ^,'J^'*^"" 
the  debtor  Is  In  the  shape  of  a  iie61  whether  legal  or  equitable:  see  ° 
cases  In/ra  of  debts  held  to  be  attachable. 

The  affidavit  for  an  attaching  order  need  not  state  the  amount  of  Amd.vU 
the  debt:  Lucy  v.  Wood.  28  Sol.  Jour.  326;  W.  N.  1884.  58;  and  wUI  be 
sufficient  If  It  states  that  the  deponent  is  Informed  and  believes  show- 
ing grounds  thereof:  Bute  293,  that  the  garnishee  Is  indebted  to  the 
judgment  debtor:  Coren  v.  Barne,  22  Q.  B.  D.  249;  De  Pass  v.  Capital 
i  IndustHes  CorporoKon,  1891.  1  Q.  B.  216;  64  L.  T.  93;  S.  C,  sub  tiom. 
Vinoll  V.  De  Fans,  1892,  A.  C.  90;  66  L.  T.  422.  In  answer  to  such  an 
affidavit  it  is  not  sufficient  for  the  garnishee  to  deny  owing  the  particu- 
lar debt  referred  to  In  the  affidavit  Hied  In  support  of  the  application. 
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Bnl.  tM.         but  he  mu«  deny  owing  any  d«bt  to  the  Judgment  debtor  or  he  m>,  k. 
ordered  to  pay  over:  lb.  "rncmayi. 

Where  the  Judgment  creditor  li  unable  to  specify  tbe  dehi,  ™, 

may  bo   the  appropriate  remedy:    see   OoldachmU,  v.   OJertet 
Metallwerke,  laprn,  p.  82.  """nenrM 

Since  rfte  JuUcature  Act  the  power  of  garnlrting  debts  has  be,. 

1«  t^an  »  r-H  \'";,r°:?  '"■'/"  "''■■'  ^'^="  "  """«  "tend  d  ,.  : 
lag  than  It  had  at  the  time  of  the  passing  of  the  original  garnlZ 

tZ'Tn"',  "'  ""■  ir  •■■  *"■  "'"'  "'"'"  "'°''  clauses  no.  Sw 
^  .V"  "  ""■""■■  ""  *"""  "■"'  *«'"  "■■«  "y  a-y  other  pmo. 
to  his  Judgment  debtor,  whether  legal  or  equitable:  Lramins  «  C 
7  Ont.  App.  42;  WlUon  v.  Bundo,,  W.  N.  1875.  =32;  sLmm  ' 
Morpftnc,  61  L.  T.  Jour.  IM;  Re  Cowan;  E,me,  U  cTl  » 
Uamer  v.  Gilo..  U  Ch.  D.  942;  WetD  v,  SfcBlon,  11  Q.  B.  D.  518.  ' 

»s."JT  <""  P"'™'"  ««'"  "  1»  clear  that  an  Immature  legal  claim, 
which  has  not  ripened  Into  a  debt.  and.  by  possibility,  may  never  d 
so,  cannot  be  attached:  see  Simpson  v.  CAuse,  14  P.  R.  at  p.  286. 

.."r!^'  ?.'  '"'  ^'''"°''  """"y  '"  "le  hands  of  a  receiver  may  b. 
atUched:  fle  Cowan's  Estate.  14  Ch.  D.  638;  but  the  future  accruloi 
Income  ot  a  trust  fund  in  the  hands  of  trustees,  to  which  the  debtor 
may  become  entitled.  Is  not  attachable:  We6!>  v.  Slenton  11  Q  B  D 
51S;  nor  is  the  Interest  of  a  debtor  In  the  proceeds  of  land  to  be  ull 
by  trustees  attachable  before  the  sale  has  taken  place;  staorl  v  QrmoU 
15  Ont.  App.  299 ;  and  see  Hunsberry  v.  Kratz,  5  0.  L.  R.  635. 

Before  the  Judicature  Acts.  It  was  held  that  on  a  Judgment  agatot 
a  company,  money  of  the  company  In  the  hands  of  an  olllclal  liquidator 
might  be  attached:  B»  porte  Turner,  2  D.  P.  «  J.  354;  and  though  thli 
was  afterwards  Questioned  in  Be  fl'ujKer  v.  Orrensill  I.  R  8  r  P  't 
The  Judicature  Act,  or  the  present  Bute,  will  probably  bo  held  io  have 
removed  any  dlfflculty  In  holding  the  money  to  be  attachable.  See  al» 
cases,  infra,  p,  1210. 

A  fair  test  as  to  a  debt  being  attachable  has  been  said  to  be. 
whether  the  debt  U  capable  of  being  the  subject  of  a  setKilI:  Wilutt, 
V.  Webster,  31  Beav.  3»3;  UoVaughton  v.  IVcli.ier  6  U  C  L  J  1? 
see  also  Porter  v.  Ji^oifc,  12  P.  R.  at  p.  353. 

The  debt  must  be  an  absolute  and  perfected  debt,  not  merelr  a 
conditional  one.  e.g..  payable  upon  the  eiecutlon  of  a  conveyance: 
Hoicci!  V.  «c(ropoH(<m  DIjfrirf  liy.  Co..  19  Ch.  D.  508.  or  payaWe  oi 
a  contingency  which  has  not  happened:  CarsKcll  v.  laiiffleji.  3  0. 1.  R. 
261.  and  must  be  owing  to  the  Judgment  debtor  alone;  where  It  Is  due 
to  him  Jointly  with  another  person  It  cannot  be  attached:  MaedomU 
v.  Tacquah  Oold  Mines  Co..  13  Q.  B.  D.  535;  Parker  v.  Oiclle.  16  P.  R. 
69;  llarshall  v.  James.  1»05.  1  Ch.  482. 

__  Where  the  Judgment  debtors  were  persons  authorised  under  Stir 
fo  to  defend  on  behalf  of  all  persons  constituting  an  unincorporated 
association,  money  deposited  in  a  banit  at  the  credit  of  that  assoda- 
tton  was  held  to  be  not  the  property  of  the  Judgment  debtors.  anJ 
therefore  not  attachable  for  costs  payable  by  the  Judgment  debtors: 
M,:lamc  noaHiig  Co.  v.  .-.•,>-al  Cnion.  rfc,  lo  O.  L.  R.  108;  supra,  p.  438. 

Where  a  husband  and  wife  Joined  as  plaintiffs  in  an  actlm  for 
damages  for  personal  Injury  to  the  wife,  and  the  Jury  swarded  them 
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eacb  a  specific  sum,  but  Judgment  was  entered  for  the  plaintiffs  for  Bolt  690. 
the  whole  amount  awarded,  without  stating  the  proportions  assigned 
to  each,  it  was  held  that  the  amount  awarded  to  the  wife  could  not 
be  attached  hy  a  Judgment  creditor  of  the  husband:  Beaaley  v.  Roney, 
1891,  1  Q.  B.  509;  65  L.  T.  153. 

The  Rule  applies  to  debts  accruing,  as  well  a&  debts  actually  owing:  Debts 
see  Sparks  v.  Youngc,  g  Ir.  C.  L.  251;  Topp  v.  Jones,  L.  R.  10  Q.  B.  "cru'"* 
591;  ex  parte  Joselync,  S  Ch.  D.  327;  but  a  future  debt,  i.e.,  a  debt 
which  has  no  present  existence  but  can  only  arlsa  on  the  happening 
of  some  future  event,  e.g.,  moneys  which  may  in  the  future  come  into 
the  hands  of  a  trustee  for  the  benefit  of  his  cestui  que  truit,  cannot 
be  attached:  Felloxcx  v.  Thornton.  14  Q.  B.  D.  335;  and  see  Mapleson 
V.  Sears,  105  L.  T.  639;  but  such  claims  have  been  made  available  under 
equitable  execution  by  the  appointment  of  a  receiver :  Block  v.  Cox, 
before  Robertson,  J.,  see  Judgment  Book  Chy.  D.  No.  12.  fo.  2S.  Debts 
due.  but  not  payable  till  a  future  time,  may  be  ordered  to  be  paid  at 
such  future  date;  and  it  is  not  necessary  to  wait  and  obtain  a  fresh 
order  for  payment  of  each  instalment  as  it  becomes  payable:  Tapp  v. 
Jones,  L.  R.  10  Q.  B.  591;  see  also  Re  Cowan's  Estate,  and  Learning  v. 
TToon,  supra,  p.  1208;  Booth  v.  Trail,  12  Q.  B.  D.  8,  and  Rule  594  (2); 
but  the  garnishee  cannot  be  compelled  to  pay  before  credit  given  to  blm 
has  expired;  Harding  v.  Barratt,  3  U.  C.  L.  J.  31. 

Whether  money  due  on  cheques,  or  promissory  notes,  or  other  nego- 
tiable Instruments,  is  attachable  seems  doubtful;  pro.  see  Hynm,  v. 
Freeman.  35  Sol.  Jour.  87;  RobUe  v.  Rankin,  11  S.  C.  R.  137;  contra, 
see  Jackson  v.  Cc^sidy.  2  Ont.  521;  Exlcy  v,  Dey,  15  P.  R,  353.  Under 
the  present  state  of  the  authorities  such  debt  may  probably  be  better 
made  exigible  by  receiver  and  Injunction:  Exley  v.  Dey  {Jfo.  2),  15 
P.  R.  405. 

Where  a  garnishee,  before  service  of  an  attaching  order,  had  given 
a  cheque  for  the  debt  due  by  him  to  the  judgment  debtor,  which  was 
duly  paid,  it  was  neld  that  there  was  no  debt  owing,  or  accruing, 
between  the  time  of  giving  the  cheque  and  Its  payment,  and  no  duty 
upon  the  garnishee  to  stop  payment  on  being  served  with  the  attach- 
ing order:  Elwell  v.  Jackson,  1  Cab.  &  El.  362. 

Where,  before  an  attaching  order  issued,  a  legacy  was  payable  to 
the  defendant,  and  be  had  made  a  settlement  of  it,  it  was  held  that  no 
debt  was  due  from  the  executor  of  the  will  to  the  defendant,  as,  even 
If  the  settlement  were  set  aside  by  the  plaintiff,  there  was  no  ground 
for  saying  that  the  executor  was  obliged  to  pay  over  to  the  defendant. 
The  defendant  could  not  revoke  the  settlement,  and  even  If  It  were 
set  aside  as  void  against  creditors,  it  would  be  still  valid  as  between 
the  executor  and  the  defendant:  Vyse  v.  Brown,  13  Q.  B.  D.  199;  1  Cab. 
ft  El.  225. 

Where  the  trustees  of  an  annuity,  payable  to  a  judgment  debtor 
half-yearly,  had  advanced  to  him  more  than  was  payable  at  the  end 
of  the  last  half-yearly  period,  It  was  held  that  nothing  was  attachable 
as  either  owing,  or  accruing:  Webb  v.  Stcnton,  11  Q.  B.  D.  518;  see 
Booth  V.  Trail.  12  Q.  B.  D.  8.  So  a  salary  which  Is  not  payable  till 
earned  Is  not  attachable  as  a  debt  before  the  date  when  it  Is  payable: 
Hall  V.  Pritchett,  3  Q.  B.  D.  215;  Re  Shanlcy  v.  Moore.  9  U.  C.  L.  J.  264. 
But  a  debtor's  interest  in  a  trust  fund  not  yet  payable  by  the  trustee 
has  been  held  to  be  attachable:  Nttsh  v.  Penae,  47  L..  J.  Q.  B.  766; 
Lloyd  V.  Wallace.  9  P.  R.  335. 
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An  order  to  atUch  a  debt  may  be  made,  notwllbstandlns  that  il. 
yeara  have  elapaed  ilnce  the  Judgment  waa  obtained  by  the  indm. 
creditor:  Fellowt  \.  Thomtox,  14  Q.  B.  D.  335. 

fiulf  100  doea  not  apply  to  garnishee  proceedings.    Where  the  d,k, 
attached  Is  due  by  a  firm  the  attaching  order  should  he  made  no 
against  the  Arm.  but  against  the  sereral  members  of  the  Arm-  wm 
V.  Hooke,  6  Q.  B.  D.  631.  *" 

D«k«a  Aitmekakla.— The  tolloirlng  bare  been  held  to  be  attM- 
able :  — 

Rent  due  by  a  tenant:  MItclteU  v.  Lee.  L.  R.  2  Q.  B.  259.  Poraerly 
rent  not  due  was  not  attachable :  Commercial  Bank  v.  Jarvit  5  tj  c 
L.  J.  66;  McLaren  v.  auivxrth,  4  U.  C.  L.  J.  233;  but  since  Th-  Amr- 
ttonment  Act  (R.  8.  O.  c.  156),  s.  4,  by  which  rent  Is  made  apportlonahlt 
It  has  been  held  In  Ontario  that  It  may  be  attached  as  a  debt  accnili; 
between  gale  days;  and  the  Judgment  creditor  Is  entitled  to  be  paid,  oi 
the  gale  day.  such  portion  as  had  accrued  due  on  the  day  ot  >erilc> 
o(  the  attachment:  llattie  v.  Toronto  Priniino  Co.,  12  P.  R.  12;  b« 
see  confra,  Bamett  t.  Eaatman,  67  L.  3.  Q,  B.  617,  where  notwithstand- 
ing the  Apportionment  Act.  rent  was  held  not  to  be  attachable  before 
It  was  due;  and  In  Division  Courts  only  rent  doe  can  be  attached-  see 
CkrUtie  V.  Caiey,  31  C.  L.  J.  36;  BlrminQliam  v.  Malone.  32  C.  L  J.  7i; 

The  attachment  ot  rent  Intercepts  the  rent  up  to  the  day  ot  atlacb 
ment:  Re  Wilson,  5  R.  455.  and  auspenda  the  landlord's  right  of  dls 
tress  therefor:  Patterion  v.  King,  27  Ont.  66. 

Rents  due  to  a  mortgagor  before  a  notice  given  by  the  moitgagj* 
to  the  tenant  to  pay  subsequent  rents  to  him:  Paiteraon  v.  O'Reiilu. 
10  L.  R.  Ir.  304.  and  see  Maaaie  v.  T'oronto  Printin}  Co.,  tupra. 

Money  In  the  hands  of  a  Sherllf,  the  proceeds  ot  as  execution 
levied  by  him:  Murray  v.  Simpson,  8  Ir.  C.  L.  App.  ilv.;  Re  Smart 
V.  iflller,  3  P.  R.  385,  or  In  the  hands  of  a  Division  Court  Clerk; 
Bland  V.  Amtreua,  46  U.  C.  Q.  B.  431;  or  Balllll:  Lockhart  v.  Ora» 
2  C.  L.  J.  163.  though  the  contrary  has  been  held  In  England:  OolfHi" 
V.  Layton,  4  C.  P.  D.  130. 

Money  In  the  hands  of  a  receiver,  which  Is  presently  piyabie 
to  the  debtor:  Re  Cowan'i  Eitate,  14  Cb.  D.  638;  Learning  v.  »oopi, " 
Ont.  App.  42;  Wetb  v.  Stentor,  11  Q.  B.  D.  520;  Stmrl  v.  OrotiK 
15  Ont.  App.  299;  Caraxen  v.  Langlev,  3  O.  L.  R.  261;  or  an  offioM 
liquidator:  Ex  parte  Turner,  2  D.  T.  t  J.  354;  see  Mack  v.  Word.  ff. 
N.  1884.  16;  and  Stuart  v.  McKim,  8  Ont.  739;  hut  see  contro.  Profit 
v.  aregory,  21  Q.  B.  D.  281;  61  L.  T.  696;  Re  Hunter  v.  Oreeiuill,  L  R. 
8  C.  P.  24. 

Surplus  money  In  the  bands  of  mortgagees  after  sale  under  a  power 
In  a  mortgage:  Nicol  v.  Ewin,  7  P.  R.  331;  see  McKay  v.  KKcW.  1 
U.  C.  L.  J.  61;  see  also  chatterton  v.  -Walney.  16  Ch.  D.  378;  IT 
Ch.  D.  259.  where  It  was  held  that  a  judgment  debtor,  who  had  obtalool 
a  garnishee  order  against  a  mortgagor  debtor  of  his  debtor,  was  not 
entitled  to  surplus  proceeds  of  a  sale  by  a  prior  mortgagee,  which  took 
place  after  his  garnishee  order,  but  the  holder  of  a  garnighee  order 
obtained  after  the  sale  against  the  prior  mortgagee  was  entitled. 

Money  In  the  hands  of  Bankers;  Re  United  Enp.  rf  Scot.  Int.  Co. 
L.  R.  5  Eq.  800;  L.  R.  3  Chy.  787;  Miller  v.  Budilntone.  22  Ch.  D. 
233;   Wentieorth  v.  Smith,  15  P.  R.  372;    even  though  the  money  be 
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deposited  in  a  L.^ncb  of  a  bank  outside  the  Jurisdiction  of  the  Court,  Bnli  6S0. 
provided  that  the  head  office  of  the  banli  Is  within  Ontario,  and  the 
claim  is  such  that  the  debtor  might  himself  have  maintained  an  action 
for  it  under  Rule  25:  McMulkin  v  Tradert  Bank,  26  O.  L.  R.  1. 

Dividends  on  Bank  stoclts:  Salaman  v.  Donovan  (1860),  10  Ir. 
C.  L.  R.  App.  xlti. 

Money  payable  under  a  contract  for  work  done  for  a  municipal  Br-con- 
corporation:  Alden  v.  Boomer,  2  P.  R.  339.  tractee. 

Money  payable  under  a  contract  to  supply  a  lunch,  was  held  to  be 
due  when  the  purveyor  had  performed  his  part  and  supplied  the  food, 
tables  and  aceessories.  and  where  the  lunch  was  over  at  2  p.m.,  the 
amount  was  held  to  be  attached  by  aervice  of  an  attachingr  order  at 
5  p.m.;  KeUy  v.  Rider,  11  T.  L.  R.  206. 

Money  due  to  a  railway  company  for  the  purpose  of  distribution 
among  it&  shareholde'*s  under  an  agreement  sanctioned  by  Act  of 
Parliament,  may  be  attached  by  a  creditor  of  the  company:  Bouch  v. 
The  Seven  Oakt,  etc.,  R''*hDay  Company,  4  Br.  D.  133, 

A  debt  for  which  a  cheque  has  been  given  by  th^  garnishee.  If 
the  cheque  is  dishonored  or  stopped:  Cohen  v.  Bale,  3  Q.  B.  D.  371; 
but  see  ^Itrell  v.  Jackson,  supra,  p.  1209. 

Money  due  for  calls  on  shares  in  a  company:  Re  De  Pass  v.  Capital  d 
Indwtriet  Corporation,  1891,  1  Q.  B.  216,  S.  C„  tub  nom.  Vinall  v.  De 
Pots,  1892.  A.  C.  90;  66  L.  T.  422. 

Money  in  the  hands  of  an  agent  In  this  Province'  may  be  garnished  Br  tgent. 
though  the  garnishee  resides  out  of  the  jurisdiction;  Broum  v.  Mer- 
rills, 3  U.  C.  L.  J.  31;  but  not  where  the  garnishee  la  a  foreign  cor- 
poration: Bank  of  British  North  America  v.  Laughrey,  2  C.  L.  J.  44; 
Lundy  v.  Dickson,  6  U,  C.  L.  J.  92;  and  see  Canada  Cotton  Co.  v.  Par- 
malee.  supra,  p.  1207,  unleae  the  debtor  could  sue  for  the  debt  in 
Ontario:  see  McMulkin  v.  Traders  Bank,  supra. 

Hooey  placed  In  the  hands  of  solicitors  by  their  client  (the  Jud"  By  solicitor, 
ment  debtor)  for  a  fipeclflc  purpose  which  had  failed,  and  even  thougu 
the  soUcitGrs  claimed  a  larger  sum  to  be  due  them  from  their  client: 
Stumore  v.  Campbell,  1892,  1  Q.  B.  314. 

Upon  a  judgment  against  a  deceased  person,  when  proceedings  are  Debt  due 
continued  against  his  executor,  or  in  an  action  against  an  executor  ^°  "^^^^ 
as  such,  a  debt  due  to  the  testator's  estate  may  be  attached:  Burton  ^' 
V.  Roberts.  6  H.  &  N.  93;  Fowler  v.  Roberts,  2  Glff.  226;   Tiffany  v. 
Bullen,  18  C.  P.  91;  JfcDonald  v.  Sullivan,  5  O.  L.  R.  at  p.  90.    So  also 
a  debt  due  by  an  executor  to  a  Judgment  debtor  is  attachable,  but  the 
order  In  such  case  should  show  on  its  face  that  It  Is  directed  to  the 
executor  as  such:  Stevens  v.  Phelips,  L.  R.  10  Cby.  417;  but  such  a 
debt  is  not  attachable  after  an   administration   judgment  has   been 
eranted:  lb. 

A  debt  of  which  an  Incomplete  gift  has  been  made:  Davidson  v.  imperfeet 
Cochrane,  34  u.  L.  J.  318.  **'*• 

After  the  analogy  of  a  ft.  fa.  under  which  the  goods  of  any  one  Debt  due  on* 
of  thos*  flgalnsjt  whom  It  is  isRued  may  be  taken,  a  debt  due  to  one  ^^J"*"' 
of  several  Judgment  debtors  may  be  attached  to  satisfy  the  Judgment 
against  all:  Miller  v.  Mynn.  1  B.  A  B.  1075;  but  a  debt  owing  to  two 
cannot  be  attached  for  a  debt  of  one:  Re  Smart  v.  Miller.  3  P.  R.  385; 
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BULEg  OF  COURT. 

ycCormlck  v.  Park.  9  C.  P.  S30.-  MaalonaM  v.  Tarqmh  OoM  j/i,, 
Co..  18  O  B.  D.  535;  Parker  v.  Odette.  16  P.  R.  69;  MariMI  ,  j,.„ 
HOB,  1  Ca,  483.  "" 

Ab  to  pensions  and  superannuation  allowances:  see  inna  ,  j„, 
India  Co..  17  C.  B,  361;  Dent  v.  Dnt.  h.  R.  1  P.  4  n.  am-  Ei  m 
Bawker,  L.  R.  7  Chy.  214;  WlUcock  v.  T-rrrcll.  3  Ex.  D  323-  Sal,,,,, 
V.  Santom.  4  P.  D.  69;  Blrclx  v.  Birch.  8  P.  D.  163;  turn.  J  aarrii 
18  Q.  B.  D.  127;  55  I,.  T.  658;  Crowe  v.  Price,  22  «.  B  n  4'9-  jmi 
V.  Trail.  12  Q.  B.  D.  8;  Re  Webter.  18  «.  B.  D.  Ill;  a  peoBlon  after  I'. 
receipt  by  the  pensioner,  and  deposit  thereol  In  a  bank  lones  Its  dir 
acler  ot  a  pension  and  becomes  attachable  In  the  hands  of  the  link 
Jonet  V.  Coventry.  1909,  2  K.  B.  1029;  101  L.  T.  281;  JTnHl  t  Dumrrm, 
1911.  2  Ch.  199;  105  L.  T.  178. 

As  to  garnishment  ot  salaries  ot  civil  servants  ot  the  Ontario 
Oovernment:  see  The  Ontario  PtiMlc  Service  Act  (H.  S.  0.  c.  U)  s  li 
and  Hiide  v.  Coaan,  81  Ont.  189. 

As  to  salaries  or  remuneration  of  municipal  officers ;  see  Wiiion  t 
Fleming,  1  O.  L.  R.  699;  Edmundl  v.  Edmundt,  1904,  P.  362. 

Pees  payable  to  a  public  vaccinator  and  registrar  ot  births,  etc.:  » 
Edm\indi  V.  Edmundi,  supra;  and  aalary  ot  police  constable  follii 
v.  Wilson,  13  0.  L.  R.  595. 

A  debt  ot  an  unascertained  amount,  It  only  it  be  payable  as  soon  as 
ascertained:  Re  Sato  v.  Hubiard,  8  P.  R.  445;  itocpiirrsoB  v.  Tilidi. 
11  P.  R.  261.  where  costs  remained  to  be  taxed;  Re  IViOiroic.  PmcAir 
v.  DOBOuon,  19  C.  L.  J.  97,  114,  where  the  amount  to  be  lound  dm  to 
a  plalntttr  who  had  been  declared  entitled  to  a  mechanic's  lien,  was 
attached;  so  also  a  residuary  bequest,  though  It  la  undetermineil 
whether  anything,  and,  if  anything,  how  much  is  due:  IfcLeon  v 
Bruce,  14  P.  R.  190.  As  to  the  mode  of  making  inquiry  to  ascertain 
the  amount,  see  It. 

Money  due  under  a  judgment  for  unliquidated  damages,  pronounced 
but  not  formally  entered.  Is  attachable:  Belli)!/  v.  Bodgton.  24  Q.  B  D 
103 ;  61  L.  T.  297,  affirmed  In  appeal,  62  L.  T.  145;  followed  In  Dniim 
v.  ToKlor,  14  P.  R.  78. 


(1)  Xolst. 
tnchnblo  ni 
debu,  bat 
tometlmoB 
ezlsible  br 
rquitnble 
execution. 

Unliquidated 
damasea. 


Xonars  B«t  AttAchaalile, — The  following  are  not  attachable,  but 
probably,  in  some  cases,  may  be  reached,  by  the  appointmenl  oi  a 
receiver  by  way  ot  equitable  execution :  see  Exley  v.  Daii.  15  P.  R 
353,  405:  — 

Unliquidated  damages:  John*o»  v.  Diamond.  11  Ex.  73;  thoiwt 
secured  by  bond  In  a  penal  snm.  lb.:  Oriswold  v.  Buffalo.  BrantloTi 
i  Ooderich  Ry.  Co.,  2  P.  R.  178;  though  the  amount  has  hern  ascer 
talned  by  the  verdict  ot  a  jury,  or  award,  but  no  judgmeat  has  been 
obtained  to  make  the  claim  a  debt:  Jones  v,  T'hompson.  E.  B.  *  E 
63;  Dresser  v.  Johns.  28  L.  J.  C.  P.  2S1;  fn  re  Xncman.  3  Ch.  D 
494;  Boyd  v.  Haynes,  6  P.  R.  15;  Tate  v.  Corporation  0/  Tmntt- 
3  P.  R.  181;  Battfc  of  Toronto  v.  Burton.  4  P.  R.  .'C:  Guynne  v.  Rf«. 
2  P.  R.  282;  Roberts  v.  City  of  Toronto.  16  Gr.  230;  Insurance  monevs 
unadjusted,  and  not  payable  in  resppct  of  any  admitted  claim,  as  lone 
as  the  company's  right  to  have  the  money  applied  In  rebuilding  remain": 
Simiison  V.  Chase,  14  P.  R.  280;  and  see  Canada  Cotton  Co.  v.  PamQkt. 
13  P.  R.  308. 
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Where  a  clatm  for  work  done  under  a  contract,  and  one  (or  unllqul-  mute  S90. 
dated  damages  are  referred,  there  can  be  no  garnishment  of  the  latter 
until  after  award :  Tate  t.  The  Corporation  of  the  City  of  Toronto, 
10  U.  C.  L.  J.  66;  3  P.  R.  ISl.     See  also  iiandall  v.  Lithgow,  12  Q.  B. 
D.  525. 

So  any  claim  which  might,  or  might  not,  reBuIt  In  a  debt,  e.g.,  a 
notice  to  treat  under  the  English  Lands  Clauseft  Act.  on  which  notice 
nothing  had  been  done:  Richardaon  v.  Elmit.  2  C.  V.  D.  9;  an  unascer- 
tained balance  due  from  one  partner  to  another:  Campbell  v.  Peden. 
3  U.  C.  L.  J.  68. 

Salary   not  yet   payable:    Hall  v.  Pritchett,   3   Q.   B.   D.   216;    Re  8fti»r. 
Shanley  v.  Moore,  9  U.  C.  L.  J.  264;  Central  Bank  t.  Ellia,  20  Out.  App. 
364;  Pallia  v.  Wilaon,  13  0.  L.  R.  595;  Mapleaon  v.  Bears,  105  L.  T. 
1)39;  but  as  to  the  garniabment  of  the  salaries  of  civil  aervanta:  see 
The  Ontario  Pubtic  Service  Act  (R.  8.  0.  c.  14).  s.  15. 

Full  pay  of  an  oflt  «r  In  the  Royal  Navy  on  active  service  cannot 
be  assigned,  or  attached:  Apthorpe  v.  Apthorpe,  35  W.  R.  728;  12  P. 
D.  192;  nor  the  pay  of  a  retired  ofDcer  in  the  Army:  Crowe  v.  Price, 
22  Q.  B.  D.  429.  See  Sleumrt  v.  Jonea,  1  O.  L.  R.  34;  Jones  v,  Coventry, 
supra. 

Barristers'  fees:  Wells  v.  Wells,  111  L.  T.  399;  but  see  Armour  v. 
Kilmer,  28  Out.  618. 

A  negotiable  promlaaory  note  not  yet  due:  Jackaon  v.  Caaaidy.  2  Necotikble 
Ont.  521;  Pyne  v.  Kinna,  11  Ir.  C.  L.  R.  40;  Exley  v.  Day.  15  P.  R.  'n"™""^"" 
353;  but  a  receiver  may  be  appointed:  Exley  v.  Day,  15  P.  R.  405. 

A  legacy  In  the  hands  of  an  executor,  unless  there  has  been  such  Legkcy. 
an  account  stated  by  tbe  executors  as  would  entitle  the  legatee  to 
sue:  McDowall  v.  Holliater.  25  L.  T.  Jour.  185;  sed  vide,  McLean  v. 
Bruce,  14  P.  R.  190,  and  Fleming  v.  Stephenson,  28  C.  L.  J.  570  (Dart- 
oell,  J.C.C),  which  was,  however,  decided  under  the  former  Con.  Rule 
before  Its  amendment  by  C.  R.  1361. 

The  interest  of  a  residuary  legatee  in  the  estate  of  a  testator  who 
bad  died  within  a  year  of  the  application  for  attachment:  Hunsberry 
V.  Kratz,  5  O.  L.  R.  635. 

Money  deposited  with  a  stock  broker  to  secure  any  loss  on  specu- 
lations In  stocks  and  shares,  so  long  as  the  transactions  in  the  stocks 
and  shares  are  open:  Hutt  v.  Shaw.  3  T.  K  R.  354. 

Money  sent  by  a  father  to  his  son,  the  debtor,  as  a  gift,  through  a 
bank,  was  garnished  before  the  debtor  was  advised  of  the  deposit; 
!t  was  held  not  garnlshable.  as  the  father  had  till  then  power  to  revoke 
the  gift:  Caisae  v.  Tharp,  5  P.  R.  265. 

Money  in  the  hands  of  a  solicitor  as  purchase  mon(*y  of  lands  In 
which  tbe  debtor  is  alleged  to  have  had  an  Interest  as  tenant  by  tbe 
curtesy  which  he  disclaims;  Palmer  v.  Lovett.  14  P.  R.  415;  and  quaere. 
even  though  the  debtor  had  been  tenant  by  the  curtesy:  see  /6..  per 
Armour,  C.J. 

A  dividend  payable  to  the  judgment  debtor  under  an  administra- 
tion in  bankruptcy  of  the  estate  of  a  person  dying  insolvent:  Prout  v. 
Gregory.  24  Q.  B.  D.  2S1;  Gl  L.  T.  696. 

Surplus,  if  any.  after  payment  of  the  debts  oC  A,  by  ihe  terms  of  a 
trust  deed  to  be  paid  to  the  Judgment  debtor:  McKindaey  v.  ArT?i- 
strong,  10  Ont.  App.  17. 
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Surplui  ihara  due  debtor,  of  >  fnnd  ot  a  company  la  llauldul., 
paid  over  to  the  Inipector  General  by  the  Uqsldator  punu,nt  ,, 
atatute:  Spencc  v.  Coleman.  IMl.  2  K.  B.  199;  84  L.  T.  7«3. 

In   the  tollowlng  caiei,   the  claims  can   neither  be  allaclied 
reached  by  equitable  execution:  — 

Money  on  deposit  to  the  credit  of  the  debtor  ■  on  truit  ■•  whm  ibt 
debtor  haa  no  bcnefldal  Interest  In  it:  Stoiart  v.  Axford,  29  c  L,  j 
3S3  (Man.). 

Where  In  order  that  a  debt  may  become  payable  It  l>  neceuvj  tlm 
the  creditor  should  give  notice  to  the  debtor,  In  the  absence  ot  iny  lutb 
notice  by  the  Judgment  debtor,  the  debt  Is  not  attachable  Coicl™ , 
Taylor,  124  L.  T.  Jour.  6C9.  ' 

A  debt  payi.jle  to  the  debtor  only  ai  agent  for  anoibir  Mrni 
Burnll  V.  «faii,  11  T.  L.  R.  36. 

Money  In  a  bank  at  the  credit  ot  the  Judgment  debtor,  a  nock 
broker,  which  was  ahown  to  be  wholly  money  ot  his  clients-  Btncxl 
V.  Smitll,  41  Ch.  D.  456. 

A  debt  due  by  the  garnishee  to  the  Judgment  debtor  as  eiecutor 
IfacauloK  v.  Rumboll,  19  C.  P.  284;  and  a  debt  due  to  an  admlnUm. 
tor  as  such,  cannot  be  attached  to  answer  a  private  debt:  Boicmm  i 
Bowman,  1  Chy.  Ch.  172;  but  tecus  where  the  personal  represealatlve 
Is  also  beneflclally  entitled  to  the  debt:  McDonaM  v.  SMivan  5  0  L 
R.  87. 

Money  was  held  not  attachable  under  a  contraci  -hlch  wa«  no; 
performed  according  to  Its  terms,  so  that  nothing  was  due  at  the  time 
of  the  attaching  order:  tee  McCranev  v.  UcLeod,  10  P.  R.  539. 

The  Income  of  trust  funds  payable  to  a  wife  for  ber  separate  me 
subject  to  a  restraint  against  anticipation,  accrued  since  a  M 
ment  against  her  and  her  husband,  was  held  not  attachable,  u  odnt- 
wise  It  would  In  effect  enable  her  to  anticipate  her  Income  In  viola- 
tion of  the  restraint  on  anticipation:  Cliapman  v.  Blmt.  11  g.  E 
D.  27;  see  also  Stanley  v.  Stanley.  7  Ch.  D.  689;  and  notes,  mjra. 
p.  486;  but  In  the  more  recent  case  of  Hooi-Barrs  v.  Heriot.  1986.  A 
C.  174;  74  L.  T.  a  "3.  the  restraint  on  anticipation  was  held  to  be  at  in 
end  as  regards  the  Instalments  of  Income,  as  soon  as  they  became  piy- 
able:  but  see  TVJiitelcj,  v.  Edioardt,  1896,  2  Q.  B.  48;  BolitM  i.  OWi). 
1903,  A.  C.  98;  92  L.  T.  369;  and  Wood  v.  Letcit,  110  L.  T.  99),  where 
ft  was  held  that  the  restraint  against  anticipation  will  prevent  the 
income-  subject  thereto  from  liability  to  attachment,  even  after  It  las 
become  payable. 

Money  payable  to  a  married  woman  for  her  alimony:  Re  Bofttwon. 
1884,  27  Ch.  r    160;  PaquiKe  v.  Snary,  1809,  1  K.  B.  688;  100  L.  T.  !!0. 

Money  due  to  the  wife  of  a  debtor  for  purchase  money  of  lands 
alleged  to  have  been  vested  In  the  wife  In  fraud  of  the  debtor's  credi- 
tors: O'Donohoe  v.  Hull,  24  S.  C.  R.  683. 

Money  taken  from  a  prisoner,  and  in  the  hands  of  a  police  ofllcer: 
Xorth  V.  Kerry,  cited  112  L.  T.  Jour.  453  (N.  S.  W.  W.  N.  vol.  !' 
P.  230). 

The  allowance  of  a  Juror  Is  not  attachable  In  the  bands  ol  ;M 
County  Treasurer:  Phlllipa  v.  Auttin,  3  C.  L.  T.  316. 
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Wage!  or  taXmrj  of  lervfintft,  etc.,  to  the  extent  of  126,  are  exempt  Sttto  ftte. 
from  ittichment:  The  Wagei  Act  (R.  8.  O.  c.  143).  l.  7.    The  Mltry  of  wu» 
the  Mcretarr  of  •  company  amountlni  to  C200,  payable  quarterly,  waa 
held  not  to  be  within  the  meanlni  of  a  ilmllar  Imperial  protectlni 
Art ;  Oorion  V.  Jfnningt,  9  Q,  B.  D.  45. 

The  future  earnings,  aa  wagea,  or  aalary,  of  the  debtor;  tfolmea  v. 
MUlOBr,  18>3.  1  Q.  B.  561:  68  h.  T.  205;  Central  Bank  y.  Ellia,  20  Ont. 
App.  364. 

The  salary  of  a  municipal  officer  which  haa  been,  even  though 
irregularly,  paid  In  advance:  Wllfon  v.  Fteming,  1  O.  L.  R.  699;  and 
see  falUi  v.  Wllaon,  13  0.  L.  R.  595. 

A  debt  due  to  a  Arm  cannot  be  attached  to  answer  a  debt  of  one 
of  the  partners;  Marshall  v.  Jamet,  1905,  1  Ch.  432. 

An  attaching  order  cannot  be  made  attaching  a  debt  due  from  a 
partnership  firm  described  by  Its  partnership  name:  Walker  v.  Rooke, 
6  Q.  B.  D.  631. 

A  debt  which  la  attachable  does  not  cease  to  be  so  because  the 
debtor  has  brought  an  action  to  recover  It;  and  the  giving  of  a  chetiue 
by  the  garnishee  to  the  debtor,  payment  of  which  waa  stopped  on  ser- 
vice of  the  order  ndl,  was  held  not  to  prevent  the  debt  from  being 
attached;  Co»en  v.  Hate,  3  Q.  B.  D.  371;  but  It  la  otherwise  where  a 
cheque  has  been  given  and  accepted  in  payment  of  a  debt,  though  the 
i:heque  has  not  been  presented:  EIiccH  v.  J<ic>:>on,  1  T.  L.  B.  454;  1 
Cab.  *  E,  362,  and  It  Is  not  the  duty  of  the  garnishee  to  stop  pay- 
ment on  being  served  with  an  order  attaching  debt"-  /».,  and  where 
the  garnishee,  before  the  atuchlng  order,  has  given  his  creditor  a 
negotiable  instrument  In  payment  of  the  debt  attached,  that  would 
seem  to  be  a  defence  to  any  application  against  the  garnishee  to  pay 
over:  see  Bence  v.  Shearman,  1898,  2  Ch.  682;  payment  to  the  debtor 
after  service  o'  the  attaching  order  Is  of  no  avail  against  the  attach- 
ing creditor:  Edmunis  v.  Edmunds,  1904,  P.  362.  An  attaching  ordSf 
Is  no  bar  to  an  action  by  the  Judgment  debtor  to  recover  the  debts 
attached,  but  payment  over  by  the  garnishee  pursuant  to  an  order  Is 
a  defence,  but'  It  does  not  arise  until  the  payment  Is  made,  and  does 
not  relate  back  to  the  date  of  the  attaching  order:  PIcknrd  v,  Tims. 
19  P.  R.  109. 

Effaot  of  AttaohinK  Order. — The  order  attaching  a  debt  does  not 
create  a  charge  upon  the  property  of  the  garnishee,  so  ar  In  any  way  to 
prevent  his  alienating  his  assets  bona  flde.  Thus,  where,  after  a  debt 
due  by  a  limited  company  was  attached,  the  company  6ond  fde  charged 
all  Its  assets  In  favour  of  a  debenture  holder.  It  was  held  that  the 
debenture  holder  was  entitled  to  priority  over  an  execution  Issued  by 
the  attaching  creditor  against  the  company  for  the  debt  attached: 
Oeisie  v.  Taylor.  1905.  2  K.  B.  658;  93  L.  T.  534.  Neither  does  the 
attaching  order  alter  the  property  In  the  debt  attached,  and  therefore 
a  person  who  has  obtained  a  prior  Boating  charge  on  the  debt  of  the 
company  which  haa  been  attached,  may,  before  an  order  to  pay  over 
has  been  obtained,  assert  his  claim  by  obtaining  the  appointment  of  a 
receiver;  Norton  v.  Yates.  1906,  1  K.  B.  112;  and  see  Weekes  v.  Frawlev, 
23  Out.  235;  Fiskcn  v,  Marstiall,  10  0.  L.  R.  5-53. 

Where  a  second  mortgagee  secured  the  appointment  of  a  receiver  of 
the  rent  due  by  a  tenant  of  his  mortgagor,  hut  gave  no  notice  to  the 
tenant  to  pay  the  rent  until  after  an  attaching  order  has  been  served 
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BUUM  or  COUBT. 


ulthidibt 
CKrnlihpd. 


OB  tho  tcMDt  u  larnlihea;  •ml  the  r«»lver  nudB  no  d.maiil  .1  ,h 
««  ud  WH  no  party  to  tbe  procMdlni..  It  wm  bM.  tlut  the  m„iJ, 
rlgliti  o(  tl»  mortiMeo  couM  n.n  pnvnil  u  •i.in.t  ibe  kLZ 
oradltor:  Vaciulm  Oil  Co.  v.  flllt,  inH,  i  K.  B.  6»3;  iw  l.  t.  hi 

The  ittachlni  ordtr  may  now  be  madi-  to  atlirh  dibl.  not  otli ,. 
»n.w«r  the  claim  ot  the  apvlloant  but  alao  thow  ot  .11  „,i,„  crrfl . 
ol  the  debtor  entitled  under  The  VmlUori  «««[•/  ^il  IK  8  0  c  »ii' 
«.  5,  to  share  In  the  debt  attached,  ' 

Deatk  ot  O.T»iakee.— There  was  formerly  at  Law  no  powtt  1 

order  or  permit  a  sunestton  to  be  entered  of  the  death  ot  >  nr 
nlahee.  bo  ai  to  «et  execution  aialnst  hit  repretontatlve-  llr  If  or!  i 
Vonw,  S  P.  K,  m;  but  that  end  poatlbly  may  now  be  aii.lud  undn 
Rule  301. 

BMtk  af  Jadsmeat  Cnditor.— An  executor  or  admlnlitrator  o' 
a  Judgment  creditor  who  hai  not  made  hlmmlf  a  party  10  a  Judnnni 
cannot  proceed  under  this  Rule  without  maklni  hImaeU  a  parly  tothi 
record:  Bapnard  v.  Kimmondi,  5  a  *  B.  69:  lee  llulc  301. 

•*»*l»»e»t  ht   Debtor,  of  Debt  due   Vj  Oanaihn.-A  nr 

nlahlng  order  can  only  charge  what  the  Judgment  debtor  can  hoMsih 
deal  with  himself,  without  aBectlng  the  Intereals  ot  third  pereow 
He  Omeral  Horticultural  Co..  32  Cb.  D.  512;  tfancott  v.  SmiH,  « 
Ch.  D.  456:  see  also  Wood  v.  ^oiclin,  IS  Out.  App.  .'j9;  Ofonimr  1 
Irelantl,  1897.  2  Ir.  Hep.  150.  A  debt,  therefore,  6o«.i  Me  aaalped 
before  service  o(  the  attaching  order.  Is  not  bound  by  the  ordti 
Zfiric*  V.  Coo(e».  18  C.  B.  757:  Witv  v.  Birkrnslimc.  29  U  J.  Ei 
240;  Oraham  v.  Boiir«uc,  B  O.  U  R.  428.  700:  even  though  the  pr 
nlshec  had  no  prior  notice  of  the  assignment:  Pickering  v  ll/raconlr 
Railwat  Co.,  L.  R.  3  C.  P.  235;  Kohlnjoii  v,  .V.«6i((.  L.  .1.  3  C.  P 
264;  Broion  v.  ilfcOu,«i«.  5  P.  R.  231;  OroiK  v.  JfiDoiirll.  39  U.  C 
Q.  B.  412;  Btatu  v.  Uackett,  14  P.  R.  395;  Partcr  v.  licllicm,  i: 
P.  R.  84;  Baielcy  v.  Con.  Ban*.  38  Ch.  D.  238;  Dam  v.  emat. 
24  Q.  B.  D.  5!!;  OroAom  v.  Bourque,  6  O.  L.  R.  428.  700;  and  (ormetlj. 
even  though  the  asalgnmcnt  were  attached  as  a  fraud  on  creilltori: 
Vyae  v.  Brousn,  13  Q.  B.  D.  198;  OUonokoe  v.  Hull.  24  S.  C.  R.  if.. 
but  this  Is  no  longer  the  case:  see  Rule  591;  Eimundn  v,  i'ii»i«»!ll. 
1904,  P.  362;  and  an  assignment  which  Is  void  under  The  frouiulnl 
ConDoKancej  Act  (R.  S.  O.  c.  105).  a.  3,  will  be  ot  no  avail  aialMl  an 
attaching  order:  Olepp  v.  Bromley,  10«  L.  T.  825 ;  but  an  assijnmtDi 
aa  security  for  a  preexisting  debt  Is  not  void  under  that  Act;  n. 

An  attaching  order  though  In  form  attaching  "a!I  debts  due  and 
owing  or  accruing  due"  by  the  garnishee  to  the  judBment  debtor, 
does  not  preclud  n  assignment  by  the  debtor  of  any  part  of  the  debi 
attncdied.  not  rcQ  .ad  for  the  satisfaction  ot  the  claim  of  the  attafi 
Ing  creditor;  thus,  when,  after  an  attaching  order,  the  debtor  as- 
signs part  ot  the  debt  attached  and  the  assignee  elves  notice  ol  tbt 
assignment  to  the  garnishee,  the  assignee  Is  entitled  to  priority  orer 
any  subsequent  attaching  creditor;  under  such  circumstances  the 
garnishee  cannot  safely  pay  Into  Court  more  than  sufflcient  to  satisly 
the  first  attaching  creditor's  claim  without  scttlne  up  the  claim  of 
the  assignee;  and  It  he  does,  and  the  second  attaching  creditor  gets 
the  surplus  money  out,  the  garnishee  may  have  to  pay  It  over  again 
to  the  assignee:  rotes  ».  Terry,  1902,  1  K,  B.  627;  86  L.  T.  133:  Mil  f* 
the  provlalona  of  The  Creditor)  Relief  Act  (R.  8,  O,  c.  81),  s.  6. 
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An  equiubtn  charce  given  before  an  attaGblDf  order  U  obtained  Suie  Ste. 
takes  prlorttjr  of  the  order,  even  In  the  abflenre  of  prior  notice  of  the 
charge:  Badttey  v.  C'on*olido(«d  Bank,  34  Ch.  D.  &:i6;  38  Ch.  D.  238. 

An  Incomplete  gift  of  a  debt  la  no  bar  to  Its  attachment:  Davtdaon 
V.  Vochrane,  34  C  L.  J.  318. 

A  declaration  by  n  debtor  tn  favour  of  husband,  wife,  child,  ftrand* 
child  or  mother  will,  even  though  made  after  an  attaching  order  la 
obtained,  protect  a  policy  of  Insurance  on  the  life  of  the  debtor.  In 
favour  of  such  beneficiaries  as  against  the  attaching  creditor:  The 
Iniurance  Act  (R.  S.  O.  c.  183),  s.  178;  Weckc9  v.  Fratchy,  23  Got.  235; 
Fitken  v.  Marshall  10  0.  L.  R.  552. 

Paraseat  by  Oarmisliee.— The  order  for  payment  by  the  garnishee  rftjnnant  br 
ghould  direct  him  to  pay  the  debt  attached  Into  Court:  (sen  Form  79).  «■">''■''••■ 
not  to  the  attaching  creditor,  and  the  amount  after  deducting  costs  Is 
to  be  paid  r<ut  to  the  Sheriff  of  the  county  where  the  garnishee  resides 
for  distribution  under  The  Creditor*  Relief  Act  (R.  8.  O.  c.  81),  s.  6. 
Semble,  be  should  be  ordered  to  pay  the  whole  debt  due  and  not  merely 
sufflclcnt  to  satisfy  the  debt  of  the  attaching  creditor,  or,  at  all  events, 
enough  to  satisfy  all  creditors'  claims. 

toUeitovs'  Uem,  —  An  attachment  of  a  judgment  overrides  a  Solicitors 
solicitor's  lieu  or  control  over  It  in  respect  of  general  rests:  Davidson  "«■*■ 
V.  DougJa*,  15  Or.  347;  Reg.  v.  Benson,  2  P.  R.  360;  Banlc  of  V.  C.  v. 
Wallace,  2  P.  H.  352;  Cotton  v.  Von*i«ar(.  S  P.  R.  96;  Hough  v. 
Edxcarda,  1  'A.  k  N.  171;  Burchtll  v.  Pugin.  32  U  T.  495;  but  the 
special  Hen  for  costs  of  the  action  In  which  the  debt  attached  has 
been  recovered  wilt  be  protected  where  the  garnishee  has  notice 
of  It:  The  JeH  Davie*,  L.  R.  2  A.  A  E.  l;  The  Leader,  lb.,  314;  Cana- 
dian Bank  of  Commerce  v.  Crouch,  8  P.  R.  437;  Bhippey  v.  Orey.  W.  N. 
1880.  99;  28  W.  R.  877;  Bernesfci  v.  Tourangeau,  18  P.  R.  263;  but  the 
solicitor  may,  by  conduct,  waive  his  Hen:  lb. 

As  to  the  effect  of  an  attachment  upon  a  solicitor's  lien,  see  further 
Bough  V.  Edwards,  1  H.  *  N.  171;  Ei$del  v.  Coniti^^hoin,  28  L.  J.  Ex. 
213;  8ymp$on  v.  Profhcro,  26  L.  J.  Chy.  671;  Cole  v.  Eley.  1894,  2  Q.  B. 
180. 

lat-oV  br  Oarmlsbee.— The  Judge  has  no  power  to  go  into  the  setoff  by 
state  of  the  accounts  between  the  gam'  ihee  and  the  judgment  credl-  K»nii«iiM. 
'or.  or  to  allow  the  former  to  deduct  any  amount  due  to  him  from  the 
latter,  but  must  order  execution  to  Issue  for  the  whole  amount  due 
by  the  garnishee,  or  for  so  much  thereof  as  may  be  sufficient  to 
fiatlsfy  the  debt  due  from  the  Judgment  debtor  to  the  Judgment 
creditor  and  other  creditors  entitled  to  share  under  The  Creditor* 
Helief  Act:  Sampson  v.  Beaton  rf  Beer  Railway  Co.,  L.  R.  10  Q.  B.  28. 
He  may.  however,  go  into  the  staie  of  accounts  between  the  Judgment 
debtor  and  the  garnishee,  and  give  effect  to  any  set-off  or  croas  debt 
arising  before  {lb.,  and  see  Nathan  v.  Qitea,  5  Taunt.  558),  but  not 
after  (Tapp  v.  Jones,  h.  R.  10  Q.  B.  591),  the  service  (see  Rule  592), 
of  the  attaching  order;  but  the  garnishee  cannot  set  off  a  counter- 
claim which  he  has  against  the  judgment  debtor;  Stumore  v.  Campbell. 
1892,  1  Q.  B.  314;  66  L.  T.  21S. 

A  garnishee  cannot  set  off  against  a  judgment  creditor  a  debt  due 
to  him  (the  garnishee)  from  the  Judgmt;:t  debtor,  if  the  garnishee 
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Wb>r« 

aniaunt  )■ 
within  lb* 
Jurlidlellon 
nl  Cnunir  or 
DIvUloB 
Court. 


Pftxmanl 
•vtr. 


CUImi  knd 
domandi 
other  than 
dobu. 


aVLU  07  OOVRT. 

wu  twara.  trom  th«  commtnctiimt  of  tb«  tnuKlloo  which  renIM 
In  hli  btconlBc  Indsbtid  to  th«  Jadtmant  debtor,  tbit  tb<  utufi 
rlibl  to  aucb  dobt  would  odIt  be  u  truatee  ror  the  ludmm  rrnllinp 
Flit  V.  flryanr.  1  Cab.  *  Bl.  1>4. 

A  garnlibee  can  let  oS  aialnat  a  Judcmnit  crrdltor  cmti  Innntl 
br  blm,  but  not  paid  at  tbe  time  tbe  Itaue  la  directed,  iitlut  wtM 
tbe  Judcnent  debtor  la  bound  to  IndemalfT  tbe  lamlihee  Rymtll  i 
Waadeicartk,  DM.  Bt.,  1  Cab.  A  Bl.  12. 

AraUaatUm  (w  Parain*  *t  «»mlafc«».— In  an  hcllon  In  tb, 
Supreme  Court  wbere  ttaa  amount  claimed  from  the  nrnlthn  ii 
witbin  tbe  Jurlidlctlon  of  a  County  or  DIvUlon  Court,  the  larnliihee .' 
to  bo  directed  to  appear  to  ahew  cauie  before  the  County  Court  Juli- 
of  tbe  Countr  wbere  be  realdea.  or  tbe  Judie  of  the  Dlvliloa  Cour 
within  wboae  dlvlalon  tbe  larnlabeo  realdea:  Asirt  US?,  598. 

Tbo  larnlabe*  abould  not  paj  over  without  an  order  to  do  lo,  or  t< 
mar  alao  bare  to  par  the  Judiment  debtor :  Clark  t.  nark,  i  D  c 
L.  J.  107;  Twnter  v.  Jonet,  1  H.  «  N.  878;  nwimier  t.  CoWicell  ih 
DIvlalonal  Court,  March,  18M. 

Tbe  Judgment  debtor  abould  be  notified  of  the  appllcatloD  lor  tte 
order  to  the  garnlabee  to  pa;  o»er:  Beaty  v.  Uackett,  »  P.  K.  IJi; 
Ferguton  v.  Carman,  26  U.  C.  Q.  B.  26. 

<*•»»•»«  •taafca,  ata.— 8«<  T»«  Jwticalurc  Act,  as.  UO-I,  lain. 
p.  303. 

Dobenturea  are  not  atoek  wItbIn  the  atatute:  Scllnrj  v.  Irlim 
1904.  2  K.  B.  446. 

Wbere  under  a  will  a  Judgment  debtor  waa  Interpsted  In  a  ihan  il 
the  eatate  payable  after  6  yeara,  and  the  truateea  under  the  will  bid 
Inveated  the  fund  In  atock  pending  the  arrival  of  the  period  of  dlt 
tributlon.  It  waa  held  that  the  debtor  had  an  Interest  In  the  stock 
which  might  b«  charged:  Ballsrtl  v.  yo«»;,  1M4,  2  K.  B.  824 

The  Act  doea  not  apply  to  enable  atock  to  be  charged  which  don 
not  atand  In  the  name  of  the  debtor  or  a  truatee  for  him.  though  It 
be  alleged  that  the  atock  haa  been  fraudulently  assigned:  Catrrt  t 
Pketpt,  24  Or.  344. 

Tbe  Court  haa  not  Jurladlctlon  on  aummary  proceedings  to  order  i 
Bale  of  atock  to  enforce  a  charging  order:  Leggott  v.  Wetten,  n 
Q.  B.  D.  287;  Eolcltmann  v.  Meurlix,  1903,  1  K.  B.  634;  88  L  T  Jl! 

E««ltabl«  XzeewtlaB.— Uqultable  execution  la  a  mode  ol  otitiln- 
Ing  payment  of  a  Judgment  by  reaching,  by  means  of  the  asslstaoce 
of  tbe  Court,  property  of  the  debtor  which  the  Sheriff,  by  reason  of 
the  Imperfection  of  the  atatutea  or  Rules  respecting  esecutlon.  Is 
unable  to  deal  with:  aee  Kirk  v.  Burge»$,  15  Ont.  608;  Willi  v.  Ulf, 
38  Ch.  D.  200;  Re  Shepkari.  Atkim  v.  Skevkard,  «  Ch.  D.  131;  B' 
Craig  *  LetUe.  18  P.  R.  270. 

The  principal  mode  of  obtaining  equitable  execution  Is  by  tbe 
appnlntment  of  a  receiver;  and  It  has  now,  after  some  case!  tn  tbe 
oontrary  (aee  Kirk  v.  Burgess,  supra:  Re  Pope,  17  Q.  B.  0.  T19;  ffjn<ai'f 
V.  Kincaii,  12  P.  R.  462),  been  decided  that,  as  In  other  cases  wbere 
the  auxiliary  Jurladlctlon  of  Equity  la  Invoked,  the  power  to  award 
equitable  execution  la  only  to  be  exerciaed.  In  general,  where  the  legal 
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rtmcdr  !■  Ineffectual,  ■nd  (hertfore  b  r»retviT  wu  reruitd  whar«  an  Bile  IN. 
kttftcblng  order  could  b«  obulned :  ie«  Tnut  d  Loan  v.  Oortline,  13  P. 
R.  654:  or  &  fi.  fa,  WH  tufflclent:  Mancki'$ter,  t-tc,  v.  Parklnton,  22  Q. 
a  D.  173:  UarrU  v.  BeattcAamp.  18M,  1  Q.  B.  801;  aod  ■«•  Tyrrell  v. 
PalMtoM,  189fi,  1  Q.  B.  202;  71  L.  T.  <87;  but  Me  Prmberton  t.  Aoyal 
Ho»pUal,  123  U  T.  Jour.  39.  In  Morgan  v.  Hnrt,  1914.  1  K.  B.  183.  It 
If  Id  cfftct  laid  down  bjr  the  Court  of  Appeal  that  tbere  li  no  Jurli- 
dlrtloQ  to  Bppohit  a  rerelver  bjr  way  of  aqultable  execution  rxnpt  In 
lucb  caaei  ai  a  Court  of  Equity  would  make  iuch  an  appointment 
prior  to  the  Judicature  Act. 

Befora  tha  Jud.  Act.  1881.  oDljr  a  Itgal  dtbt  ooald  b«  attac)M4. 
By  the  Jud.  Act  and  Ruh§  the  right  to  attach  waa  extended,  and 
where  a  Judcment  debtor  had  an  equitable  Interest  In  perionalty.  If 
It  amumed  the  ihape  of  an  equitable  debt,  thli  wai  held  to  be  attach- 
able:  aee  Webb  v.  Stcnton.  11  Q.  B.  D.  QIS;  Stuart  v.  Orough,  IS  Ont. 
App.  299;  and  ofher  caseA,  fupni,  p.  1210.  There  atlll,  however,  re- 
mained caiea  where  the  Rule*  respecting  attachment  of  d«bti  would  not 
apply,  by  reason  of  the  Judgment  debtor  not  being  entitled  to  a  debt 
either  legal  or  equitable,  though  he,  neverthelesi,  waa  entitled  to  aoms 
valuable  Intareat. 

The  mode  In  which  luch  equitable  Interests  were  reached  and  made  Ra««ivMt. 
available  was  generally  by  the  appointment  of  a  receiver.  Receivers 
have  thus  been  appointed  of  a  reversionary  Interest  under  a  wilt: 
Fuggte  v.  Bland,  11  Q.  B.  D.  711;  Tyrrell  v.  Painton.  npra;  Ideal  Bed- 
ding Co,  v.  .ffoltond,  1907,  2  Ch.  1G7;  a  legacy  expectant  on  the  death  of 
a  tenant  for  life;  MacniooH  v.  pamell.  36  W.  R.  773;  the  Income  of  a 
trust  fund:  Oliver  v.  Loivther,  28  W.  R.  381;  43  L.  T.  42;  Webb  v. 
Btenton,  11  Q.  B.  D.  518,  630;  an  Interest  In  a  subsisting  Ufa  Insurance, 
and  In  a  charge  upon  land:  Beamish  v.  Btephmton.  is  L.  R.  Ir.  319; 
moneys  secured  by  mortgage  held  by  the  debtor,  who  resided  abroad : 
Parent  v.  Lortie.  7  C.  L.  T.  195;  the  life  Interest  of  a  married  woman 
in  stock:  Bryant  v.  Bull,  10  Ch.  D.  153;  a  fund  In  another  Court:  West- 
hcad  V.  Riley,  25  Ch.  D.  413;  the  Interest  of  a  debtor  In  a  trust  estate, 
being  a  share  of  the  proceeds  of  the  estate  when  sold  by  the  trustees: 
Stuart  v.  Orough,  *upro;  an  annuity  payable  to  the  execution  debtor 
under  a  contract  to  which  he  Is  not  a  party,  but  for  which  he  has 
given  consideration,  and  to  the  benefit  of  which  be  la  «ntltled:  Moot  v. 
Oi&son,  21  Ont.  248;  a  receiver  by  way  of  equitable  execution  may  be 
appointed  of  a  debt  due  by  the  Crown  to  the  judgment  debtor:  Btewart 
V.  Jone«,  19  P.  R.  227;  but  a  sum  payable  merely  by  the  bounty  of 
the  Crown  cannot  be  so  reached:  S.  C.  1  O.  L.  R.  34,  and  the  Court 
refused  to  appoint  a  receiver  by  way  of  execution  of  weekly  pay- 
ments of  salary  falling  due  in  futuro:  Hotmca  v.  MiUage,  1893.  1  Q. 
B.  551;  68  L.  T.  205;  Central  Bank  v.  Ellis,  20  Ont.  App.  364;  see 
also  other  cases  referred  to,  supro,  pp.  80-84. 

The  debtor's  equity  of  redemption  in  chattels  Is  saleable  under 
execution:  see  The  Execution  Act  (R.  S.  O.  c),  s.  19. 

The  proper  form  of  equitable  relief  can  only  be  granted  where 
proper  parties  are  before  the  Court,  therefore  after  the  death  of  the 
debtor  it  cannot  be  granted  without  first  making  parties  those  In 
whom  his  estatft  Js  vested:  Re  f?hepherd.  4-3  Ch.  n.  ISI.    See  Rule  301. 

Where  a  receiver  Is  appointed  of  a  debtor's  reversionary  interest  In 
property:  Flegg  v.  Prentice.  67  L.  T.  107;  1892.  2  Ch.  428;  or  e.  future 
accruing  fund,  as  for  Instance  a  policy  on  the  life  of  a  person  still  in 
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eue:  Weekn  v.  FroKlry,  23  Out.  235,  that  doea  not  give  the  ireiillorj 
charge  entitling  htm  to  reallie  It  by  >ale^  and  where  tbe  estate  of 
the  debtor  Is  a  legal  remainder  It  can  only  be  sold  by  and  unikr  tin 
usual  process  ot  execution;  there  Is  no  Jurisdiction  to  order  i  ealtol 
It  merely  because  a  receiver  ot  it  bas  been  appointed  by  way  ot  Muit 
able  elocution:  Re  Uarriton  and  Bottomley,  1899,  1  Ch.  466;  80  L  I 
29;  the  appointment  ot  a  recelrer  does  not  create  n  charge  on  lit 
land:  /b.,  and  see  Thornton  v.  CiuMng.  30  Ont.  123,  388. 

And  the  appointment  of  a  receiver  ot  a  debtor's  Intereal  In  a  poller 
ot  Insurance  on  his  lite  does  not  preclude  him  from  making  a  declari- 
tlon  of  trust  thereof  In  favour  of  his  wife,  children,  or  grandchllilren 
under  Tha  /niuronce  Act  (R.  S.  O.  c.  183),  s.  178,  which  will  prevail 
over  the  attaching  order:  Weekea  v,  Frairley,  tupra;  Fltkm  v  Mar 
lAall,  10  0.  L.  R.  652, 

Where  the  trustees  of  a  will  are,  In  their  absolute  discretion,  author. 
Ized  to  make  payments  out  of  the  income  of  the  estate  of  the  teatato: 
to  a  judgment  debtor,  that  is  not  an  Interest  which  can  be  reached  bj 
equitable  execution:  see  Re  Mclnnei  v.  IlcOaw,  30  Ont.  38. 

A  receiver  by  way  of  equitable  execution  was  refused  in  respect  of 
a  sum  earned  by  the  debtor,  but  not  yet  payable  and  liable  to  certals 
contingent  deductions:  Jfonu/actttrers'  Lumter  Co.  v.  Pigeon  22  0  L 
R.  378;  24  0.  L,  R.  354. 

The  appointment  of  a  receiver  operates  as  a  new  starting  point  lor 
the  running  of  The  Statute  of  Limitations,  though  nothing  can  bt 
reached  thereby  for  more  than  twenty  years  after  the  date  of  the  Jiilj. 
ment;  and  the  order  will  be  operative  against  the  fund  provided  it 
can  be  reached  within  less  than  twenty  years  after  the  date  of  the  order 
appointing  the  receiver:  Kinnear  v.  Clyne,  18  0.  L,  R.  457 

Where  the  debtor  has  an  Interest  in  land  of  such  a  nature  that  it 
cannot  be  sold  under  a  fi.  fa.,  the  Judgment  creditor  may  reach  It.  by 
action;  but  he  must  have  an  execution  In  the  hands  of  the  Sheriff  it 
the  time  of  the  commencement  of  the  action:  Thomson  v.  CutMng,  30 
Ont.  123,  388 ;  Union  Bank  v.  Brigham,  5  O.  W.  R.  142.  144;  but  see 
Johnaon  v.  Bennett,  infra. 

A  receiver  was  appointed,  ex  parte,  of  a  mortgaged  esttte,  by  wit 
of  execution  against  the  mortgagor:  Minter  v.  Kent,  72  L.  T.  186. 

An  equity  of  redemption  In  mortgaged  lands  is  saleable  under  sn 
execution,  by  virtue  of  The  BiecutUm  Act  (R.  S.  O.  c.  SOI,  ss.  !M!. 
onfly  In  the  esse  of  a  simple  equity  arising  upon  a  single  mortgage  of 
the  land,  or  at  most  existing  between  one  mortgagor  and  one  mortga- 
gee: see  Samia  v.  Ireland,  4  Ont.  App.  122;  and  cases  In  which  an 
equity  of  redemption  Is  not  so  saleable,  furnish  familiar  e.amples  of 
suits  for  equitable  execution:  see  Donovan  v.  Boron.  16  Gr.  472;  Sfrr 
1,  Stv'ca.  26  Or.  309;  .fohnioii  v.  Bennett,  9  P.  R.  337,  In  which  lasttaie 
there  were  no  writs  of  execution  In  the  Sheriff's  hands,  as  In  which  Bee 
in/ra,  p,  1222. 

Where  a  receiver  was  appointed  of  the  Interest  of  a  debtor  Id 
lands  devised  to  him  "  during  his  life  for  the  support  and  malnten- 
ance  of  himself  and  his  three  children,  with  remainder  to  the  heirs  of 
his  body,  or  to  such  of  his  children  as  he  may  devise  the  same  to." 
It  was  held  that  although  there  was  no  trust  in  favour  of  the  chlldreD, 
yet  that  they  had  an  equity  which  would  prevent  the  whole  of  the 
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Income  being  appropriated  by  the  creditors  to  their  prejudice,  and  as  Bait  8M. 
they  were  infants,  and  In  need  of  maintenance,  and  the  debtor  had  not 
otherwise  sufficient  means  to  maintain  them,  the  Court  ordered  that 
only  one-fourth  of  tiie  fund  should  be  appropriated  to  the  benefit  of 
the  creditors:  Allen  v.  FurnUa,  20  Ont  App.  34;  but  where  land  was 
devised  upon  trust  to  permit  the  debtof  and  his  wife  and  children  to 
use  it  for  a  home,  and  then  to  convey  it  as  the  debtor  by  his  will 
should  appoint.  It  was  held  that  the  debtor  took  no  estate  which  could 
be  made  available  In  execution:  Cameron  v.  Adama,  25  Ont.  229. 

Property  settled  on  a  married  woman  subject  to  a  restraint  against  Msrriad 
anticipation,  cannot  be  made  available  in  execution  against  her,  or  by  j^^", 
attachment  or  sequestration,  or  by  the  appointment  of  a  receiver,  as 
regards  instalments  of  Income  accruing  due  after  the  Judgment:  White- 
ley  v.  Edward*.  1896,  2  Q.  B.  48;  Bolitho  v.  Oidlcy,  1905,  A.  C.  369,  and 
notes,  supra,  p.  486;  Hood-Barra  v.  Cathcart,  1894,  2  Q.  B.  559;  PiUers 
V.  Edward,  71  L.  T.  788;  but  it  was  held  that  a  receiver  may  be  ap- 
pointed of  instalments  of  income  so  settled  which  had  accrued  due 
before  Judgment,  but  which  have  not  been  paid  over  to  the  married 
woman:  Hood-Barr*  v.  Heriot.  1896.  A.  C.  174;  74  L.  T.  353;  but  It  has 
been  more  recently  decided  that  no  instalments  of  income  subject  to 
a  restraint  against  anticipation  can  be  attached,  no  matter  whether 
they  became  due  and  payable  before  Judgment  recovered  against  the 
married  woman  or  afterwards:  "W'lod  v,  LevHa,  1914,  3  K,  B.  73;  110 
L.  T.  994. 

Money  payable  to  a  married  woman  by  way  of  alimony  would  not 
appear  to  be  exigible :  see  Re  Robinton,  27  Ch.  D.  1  ^0;  Paquine  v.  Snary, 
1909,  1  K.  B.  688:  100  L.  T.  220. 

PrMitlea  as  to  BecoiTers  by  way  of  Equitable  Ezoentton, — As  Rneelyrs  by 
to  equitable  execution  by  the  appointment  of  a  receiver  at  the  instance  TquuShifl 
of  the  Judgment  creditor,  see  further,  notes,  supra,  pp.  80-S4;  nnd  tor  execution, 
the  form  of  such  orders:  see  Hcwett  v.  Murray,  52  L.  T.  380;  54  L.  J. 
Chy.  572;  H.  A  L.  Forms,  Nos.  1333,  1335.    Bed  qua-rc.  whether  in  view 
of  The  Creditors  Relief  Act   (R.  S.  O.  c.  81),  a.  5.  these  forms  do  not 
need  modification:  see  Form  No.  79;  but  see  infra. 

An  order  appointing  a  receiver  was  held  to  be  "  a  process  of  execu- 
tion "  within  the  Imperial  Act,  27  &  28  Vict.  sec.  112 :  Re  Pope,  17  Q.  B. 
D.  743;  but  not  an  execution  within  Rule  3  (fc). 

An  attaching  order  against  a  garnishee,  and  a  receiver  as  against 
the  debtor,  were  granted  on  the  same  application  in  Whittaker  v. 
Whittaker,  7  P.  D.  15;  but  the  authority  of  that  case  has  been  doubted 
fn  Manch€9t€r,  etc.,  v,  Parkinson,  22  Q.  B.  D.  173. 

The  appointment  of  a  receiver  would  seem  to  be  an  effective  mode 
of  procedure  In  circumstances  such  as  existed  in  Donavan  v.  Bacon. 
16  Gr.  472.  There  the  debtor  was  entitled  to  the  equity  of  redemp- 
tion In  land,  but  the  land  was  subject  to  two  mortgages  held  by 
different  persons,  and  the  mortgagor  was  in  possession  and  In  receipt 
of  the  rents.  See  also  Webb  v.  Stenton.  11  Q.  B.  D.  518;  London  and 
Canadian,  etc.,  v.  Merritt,  32  C.  P.  383,  384,  386. 

The  receiver  will  be  entitled  to  an  order  for  leave  to  bring  an 
action  in  the  name  of  the  debtor,  if  the  latter  refuses  to  bring  an 
action,  or  unnecessarily  delays  doing  8o:JlfcLcan  v.  Allen.  14  P.  R. 
291;  JTonct  v.  MaoCallum.  17  P.  R.  398;  the  debtor  Is  entitled  to  an 
indemnity  against  costs:  lb. 
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A  receiver  wu  appointed   on   an   Interlocutory  application  i, 
fresh  action  by  the  Judgment  creditor  In  Anglo-ItaLnBaTyn 
i  Ch.  D.  275;  .ee  al»>  Ex  parte  Evan,.  13  Ch.  D    25?    Ll'    ","". 
action  1.  unneceaaary;    the  application  tor  rtcelier  may  be  ,„  !! 
original  action  after  Judgment:  Soil  v.  Cooper,  Ifi  Ch   D  5«-  1 
T.  OoidCH,  6  Q.  B.  D.  T5.  ■  '  """* 

A  receiver  will,  however,  only  be  granted  In  cases  where  the  am.,,,. 
of  the  Judgment  debt  warrants  the  expense,  and  where  the  e  I,  a  f. 
reason  to  suppose  that  there  Is  aomethlng  to  receive-  /  v  A'  w  v 
18S4,  63.  See  also  Manchctcr.  etc..  v,  i>ar*in.o,,,  and  other  c« 
lupro,  p.  81:   Towor  v.  OoHojfter  (before  Robertson,  J.,  7th  jJZ. 

A  Judgment  creditor  who  has  obtained  a  receiver  subject  to  eUsilh, 
Incumbrances,   cannot  place   himself   In    a  better  position  than  tl. 

1'*":  TcKu'^t'''  """^  '°  *  '™""  "'"•"'  '^'•'>"--^""  ' 
Where  the  Interest  of  the  judgment  debtor  Is  not  one  whlcb  li 
exigible  under  writs  of  fi-  fa.  goods  or  lands  respectively  ll  was  ml 
by  Osier,  J.A.,  that  the  Issue  of  such  writs  Is  an  unmeaning  and 
needless  formality,  and  Is,  therefore,  an  unnecessary  preliminary  t. 
proceedings  for  equitable  execution:  Sluorl  v.  Orousli  15  Ont  Apt 
309;  see  formerly  ahea  v.  Denwon,  14  Or.  513;  Wiljon  v.  rmifM 
15  Or.  103;  and  a»e  Thonuu  v.  Oushing,  30  Ont  123,  3S8,  where  tlit 
Issue  of  a  fi.  fa.  was  held  to  be  still  necessary.  The  Issue  of  sucb 
writs  win  not  give  any  priority.  The  equitable  Interest  ol  the  debtor 
is  only  bound  by,  and  from  the  time  of,  the  iesue  of  the  appropriate 
form  of  equitable  execution:  Sfuarl  v.  Oroush,  lupra,  and  see  latni 
p.  1220. 

Whether  money  realised  under  equitable  execution  is  subject  to  tit 
provisions  of  The  Creditor" t  Relief  Act  Is  doubtful:  see  Svlteiler  t 
lIcEachon.  9  C.  L.  T.  138;  Dttwaon  v.  Moffatt.  11  Ont.  484;  UcLm 
T.  .Allen,  14  P.  H.  84. 

A  receiver  may  be  appointed  by  way  of  execution  on  an  m  pa* 
application,  but  such  an  order  should  not  be  made  ex  porte,  except  In 
exceptional  cases:  ifinfer  v.  Kent,  72  L.  T.  186;  and  lembk  lit 
defendant  is  entitled  to  notice  though  he  has  not  appeared:  see  Tm 
11117  v.  BItilhe.  1899,  1  Q.  B.  657;  80  U  T.  44.  Where  such  an  orJer 
is  made  ex  parte  the  debtor  Is  not  driven  to  appeal,  he  may  move  to 
rescind  it:  see  Hute  217, 

An  Interim  injunction  restraining  a  debtor  from  dealing  with  tiie 
property  sought  to  be  reached  by  way  of  equitable  execution  ought  not 
to  be  granted  in  the  absence  of  evidence  that  there  Is  danger  of  bis 
making  away  with  the  property  before  a  receiver  can  be  appointed: 
Lloyft  Bank  v.  Uedtcay  h'avlgation  Co.,  1905,  2  K.  B.  359;  93  L.  T.  2;i. 

Where  a  receiver  has  been  appointed  by  way  of  equitable  eiecutloi, 
on  a  misapprehension  of  facts,  a  third  party  prejudiced  thereby  may 
apply  to  rescind  the  order:  McLean  v.  Allen,  18  P.  R.  255. 

ESeet  o«  Appsimtmest  o«  a  BeeeiTer.— Where  a  receiter  l! 
appointed  of  a  fund  by  way  of  equitable  execution,  the  debtor  cannot 
thereafter  alienate  or  incumber  the  fund  to  the  prejudice  of  the  credi- 
tor at  wlioae  instance  the  receiver  was  appointed:  In  re  Angkteii. 
De  Oalve  v.  Oardner,  1903,  2  Ch.  727:  sed  uide,  Wceitci  v.  Fnxlrt. 
tvpra,  p.  1220. 
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691.  The  garnishee  shall  be  deemed  to  be  indebted,  »'Jy/«. 
although  any  debt  sought  to  be  attached  has  been  as-  a„„,,i,„ 
signed,  charged  or  inciunbered  by  the  judgment  debtor,  d»w«»d" 

if  the  assignment,  charge  or  incumbrance  is  fraudulent  witSitwdinj ' 
as  against  creditors  or  is  otherwise  impeachable  by  them,  rwl^ffin- 

p  "p     qi  9  in«Dt  of  debt. 

Formerly  a  de  facto  assignment,  even  though  impeached  as  a  fraud, 
l)reTented  the  attachment  of  the  debt  bo  assigned:  see  Vyae  v.  firown. 
13  Q.  B.  D.  199;  O'Donohoe  v.  Hull,  24  S.  C.  R.  683. 

692.  The  order  from  the  time  of  service  shall  bind  the  J'°<»' 
debts  attached.    C.B.  913.  wrYiw""^' 

See  Eng.  (1883),  R.  623. 

Service  of  an  attaching  order  does  not  operate  as  an  assignment  in 
equity,  or  amount  to  a  transfer  of  the  debt,  so  as  to  create  the  relation 
of  debtor  and  creditor  between  the  gaxnishee  and  attaching  creditor: 
Wardrope  v.  Canadian  Pacific  Railway  Co.,  7  Ont.  321;  Re  Combined 
Weighing  d  Advertiiini/  Co.,  43  Ch.  D.  99;  Cooper  v.  Lateaon,  6  T.  L.  R. 
34;  Chatterton  v.  Watney.  16  Ch.  D.  378;  17  Ch.  D.  259;  Norton  v.  Yate$, 
1906,  1  K  B.  112.  It  Is  otherwise,  however,  after  an  order  to  pay  over 
has  been  made:  Cowan  v.  Carlill,  33  W.  R.  683;  S2  L.  T.  431. 

Service  of  tbe  attaching  order  does  not  Justify  the  Sheriff  in  with- 
drawing from  possession  of  the  goods  of  the  garnishee  under  an  execu- 
tion issued  against  him  by  his  creditor  (the  Judgment  debtor):  Oenge 
V  FrecTnan,  14  P.  R.  S.tO. 

The  effect  of  service  Is  to  prevent  tbe  debtor  from  thereafter  dealing 
with  the  debt  to  the  prejudice  of  the  garnishor:  Wood  v.  Joaelin,  18 
Got.  App.  60,  except  In  the  case  of  life  assurance  policies:  see  supra, 
pp.  1219-20;  but  the  order  formerly  ddd  not  prevent  a  vaHd  aaslgnment 
by  the  <}ebtor  of  any  surplus  of  tbe  debt  beyond  what  is  sufficient  to 
satisfy  the  claim  of  the  attaching  creditor:  Tatcs  v.  Terry,  1902,  1  K.  B. 
527;  86  L.  T.  133;  but  semble,  such  an  assignment  could  not  now 
prevail  as  against  the  claim  of  other  creditors,  if  any,  entitled  to  share 
under  The  Creditor't  Relief  Act  (R.  S.  O.  c.  81),  s.  5. 

Money  paid  Into  Court  in  an  administration  suit  by  an  executor 
Is  not  money  "  In  the  hands  "  of  tbe  executor,  and  a  garnishee  order 
niti  against  the  executor  l»  not  a  charge  on  such  money,  although  paid 
iQ  after  service  of  the  order,  so  as  to  give  the  attaching  creditor 
priority  over  a  trustee  in  bankruptcy  of  the  debtor:  Stevens  v.  Phelipa, 
L.  R.  10  Chy.  417;  Jones  v.  Brown,  29  L.  T.  79. 

An  order  nisi  does  not  create  any  charge  till  after  service;  Hami*- 
V.  Giles,  11  Ch.  D.  942;  Re  Stanhope,  /ft.,  160.  Holmes  v.  Tutton, 
5  E.  ft  B.  65. 

By  the  express  terms  of  this  Rule  the  debts  are  bound  from  the  date 
of  the  service  of  the  order  of  attachment,  though,  if  nothing  was 
attachable  at  the  time  the  order  was  made,  doubtless  It  cannot  attach 
a  debt  or  claim  arlslne  after  the  order,  but  betore  service;  MaCraney 
V.  McLeod,  10  P.  R.  539;  Parker  v.  Howe,  12  P.  R.  351;  see  Kelly  v. 
Rider,  11  T.  L.  R.  206.  The  bond  fide  payment  by  the  garnishee  to 
the  Judgment  debtor  before  such  service  will  protect  the  garnishee: 
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Cooper  V.  Braync.  J7  L.  J.  Ex.  446;  31  L.  T.  265;  Elmu  v  J„iK, 
1  Oab.  «  Ell.  362;  but  payment  to  the  debtor  attor  nerHra  otui, 
attaching  order,  Is  no  answer  to  an  application  under  Rule  -n 
BimmA,  v.  EinmO,.  1904.  P.  362.  Neither  set  off.  nor  anythln.  ,L 
affecting  the  state  of  the  accounts  between  ihn  g,u  .liabn.  „„'  h 
judgment  debtor,  arising  after  that  date,  can  be  taken  ino  accouu 
Tapp  V.  Jonn.  I,.  R.  10  Q.  B.  591;  though  a  set-off  exi.ting  at  tlrn 
date  will  avail :  Sompjon  v.  Scofon  and  Beer  Raaway  Comnanu  I  t 
10Q.B.  28;  and«e»llpro,p.  1217. 

In  FiUtatrick  v.  Warring.  13  L.  R.  Ir.  2,  two  defendants  3  md  iv 
each  bad  an  order  agalnit  the  plaintiff  tor  costs.  S.  was  Indebted  li 
the  plaintiff  tor  rent.  W.'s  costs  were  Brst  taxed,  and  he  obtain-' 
an  order  against  S.,  attaching  the  rent  due  by  8.  to  the  pislnllj' 
When  an  order  to  pay  over  was  applied  for.  S.'s  costs  had  been  lasel 
but  It  was  held  that  the  rent  could  not  be  set-off  against  them  ai  the 
order  nisi  had  attached  It,  and  S.  had  no  claim  until  bis  costs  were 
taxed.    But  see  Re  Bato  v.  Hubbard,  8  P.  R.  445. 

Where  a  banker  was  served  with  the  usual  order  attaching  all 
debts,  etc.,  he  was  held  to  be.  JustlHed  In  refusing  to  honour  anj 
cheques  even  to  the  ext.. ;,'  of  the  amount  In  his  hands  over  and  aliovs 
the  amount  required  to  sallsty  the  Judgment  of  the  attaching  creditor 
Sogen  V.  WhUelv.  23  Q.  B.  D.  236;  1892.  A.  C.  118;  66  L.  T.  303;  but 
an  orSer  may  be  made  In  form  restricting  Its  operation  to  such  amount 
of  the  debt  owing  by  the  garnishee  as  will  satisfy  the  Judgment  debt: 
/&.;  but  see  Yates  v.  Terry,  supra,  p.  1223. 

In  the  case  of  several  attaching  orders,  the  creditors  lonnerlj 
ranked  In  the  order  in  which  their  attaching  orders  were  served: 
Tale  V.  The  Corporation  of  Toronto.  3  P.  R.  181 ;  Siccetmm  v.  Lemiu 
13  C.  P.  534 ;  see  also  iSaloman  v.  Donovan,  10  Ir.  C.  L.  R.  App.  xlil; 
but  see  now  The  Creditors'  Relief  4c(  (R.  3.  0.  c.  81).  s.  5. 

Personal  aervlce  la  not  indlapenaable  If  the  service  comes  to  the 
garnishee's  knowledge:  Word  v.  Vance,  9  U.  C.  L.  J.  214.  244. 

Service  of  an  attaching  order  will  not  defeat  the  right  of  a  prior 
mortgagee  of  the  debt  attached;  thus  wl  -e  a  mortgage  debentui^ 
tasned  by  a  company  charged  all  of  Its  asiois,  and  after  the  order  to 
pay  over  the  debt  had  been  made  at  the  Instance  of  an  attaching  credi- 
tor, a  receiver  was  appointed  at  the  Instance  of  the  debenture  holder. 
It  was  held  that,  notwithstanding  the  order,  the  receiver  was  entitled 
to  the  debt:  Caimey  v.  Back,  1906,  2  K.  B.  746;  96  L.  T.  IIL 

The  effect  of  the  word  "  bind  "  baa  often  undergone  discussion,  and 
under  the  earlier  English  Bankruptcy  Act  the  assignee  was  entitled. 
and  not  the  attaching  creditor,  if  bankruptcy  Intervened  before  actual 
payment  under  an  order  to  pay  over:  Botmes  v.  7'ut/on.  5  E.  k  B.  SO; 
Turner  v.  Jones,  1  H.  »  N.  878;  Tilbury  v.  Brown.  10  U  J.  Q.  B.  if; 
Rylands  v  Beordoa,  8  L.  R.  Ir.  1;  atevens  v.  Phelips.  L.  R  10  Chj.  117: 
but  if  the  garnishee  was  compelled  to  pay  undpr  threat  of  execution 
after  notice  of  the  bankruptcy,  he  was  dlar'arged  as  against  the 
assignee:  Wood  v.  Dunn.  L.  R.  2  Q.  B.  73.  He  was  bound,  however, 
to  set  up  the  bankruptcy.  If  he  had  notice  of  it  before  the  order  to 
pay  over:  lb.  The  present  English  law  gives  the  creditor  a  charge 
which  is  good  against  the  trustee  In  bankruptcy :  Emmanuel  v.  Bndffrr, 
U  R.  9  Q.  B.  286;  Ex  p.  Joselyne.  8  Ch.  D.  327;  see  Mayor  of  Lmilm ' 
Joint  Stock  Bank.  6  App.  Cas.  393;  but  see  .Vorlon  v.  Talei.  IW. 
1  K.  B.  112. 
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An  amlgnmenl  by  an  Insolvent  tor  the  general  benefit  ol  bis  credl-  anlaa  5M 
tors  does  not  oust  e.  prior  attBchment  by  a  creditor  ot  the  insolvent     »»•• 
ot  a  debt  due  to  blm:  Be  Tftontpson,  17  P.  R.  109;  a  winding-up  order 
does  do  so,  unless  the  attaching  order  was  obtained  before  the  peti- 
tion for  winding  up,  and  an  order  for  payment  has  been  made  before 
the  wlndlng-np  order:  Ex  p.  UaKklrit,  L.  H,  3  Chy,  78V, 

The  service  does  not  effect  a  transfer  of  the  debt  or  securities  for  If 
CluUterton  v.  Watney,  1«  Ch.  D.  378;  17  Ch.  D.  259;  see  also  Bac*»ou»e 
V,  BUiU,  38  L.  T.  487. 

593-  If  the  garnishee  admits  his  liability  he  may  pay  o.n.i.h,. 
the  amount  admitted  into  Court,  less  $3  for  his  costs  of  ruuiilr"., 
paying  in,  and  give  notice  of  such  payment  to  the  judg-  Lwco»,., 
ment  creditor.    New. 

See  The  Creiitort'  Relief  let  (R,  S,  O.  c,  81),  s,  5,  which  requires 
moneys  attached  to  be  paid  to  the  sheriff  of  the  county  In  which  the 
garnishee  resides ;  and  see  Form  No.  73. 

In  England  It  has  been  held  that  payment  by  a  garnishee  under  an 
order  nisi  Is  no  discharge  as  against  a  trustee  in  bankruptcy  of  the 
judgment  debtor:  Re  Webtter,  1907,  1  K.  B,  623;  96  L.  T.  332;  but 
presumably,  payment  under  this  Rule  under  an  order  tiUi  would  dis- 
charge the  garnishee.  Semble,  the  garnishee  must  pay  the  whole  debt 
Into  Court,  or  at  all  events  sufllclent  of  It  to  stalsfy  the  claims  ot  the 
attaching  creditor,  and  other  creditors.  If  any.  entitled  under  The 
CrecUtora  Relie/  Act. 

Payment  to  the  attaching  creditor  without  any  order  to  pay  over 
I     would  not  be  a  discharge  as  against  the  Judgment  debtor  if  the  debt 
were  not  property  attachable;   see  Mayor  of  London  v.  Joint  Stock 
Bank,  infra,  p.  1?26. 

894. — (1)  If  the  garnishee  does  not  pay  into  Court  the  °',*"'on 
amount  due  from  him  to  the  judgment  debtor,  and  does  •«•''!" 
not  dispute  the  debt  due  or  claimed  to  be  due  from  him 
to  the  judgment  debtor,  or  if  he  does  not  appear  upon 
notice  to  him,  then  the  Court  may  order  payment  into 
Court  of  the  debt.    C.B.  914.    Amended. 

(2)  If  the  debt  be  not  payable  at  the  time  of  the  attach- 
ment, an  order  may  be  made  for  the  payment  thereof 
when  it  becomes  payable.    CH.  915. 

See  Eng,  (1883)  R.  024. 

See  notes  to  RuJet  590  and  593. 

An  action  for  a  debt  will  He  on  a  garnishee  order,  but  should  not  be 
resorted  to  If  the  amount  can  be  recovered  by  execution  under  Rule 
594:  Pritchett  v,  Eneliah  £  Colonial  Si/niicate,  1899.  2  Q,  B.  428.  An 
action  Is  proper  where  brought  with  the  view  of  obtaining  a  judgment 
to  be  sued  on  abroad,  or  upon  which  to  petition  as  a  judgment  credi- 
tor for  the  winding-up  of  a  company  which  has  property  only  out  of 
the  jurisdiction. 

The  Division  Oovrta  Act  (R.  S.  O.  c.  63),  s,  61  (c).  provides  that  an 
action  shall  not  be  brought  in  -^  Division  Court  on  a  judgment  or  order 
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Bolt  s»4.        Of  the  Supreme  Court,  or  a  County  Court,  whwe  expcutlon  maT  i.<„. 
on  the  Judtment  or  order.  '  ""' 

The  Judgment  debtor  should  be  notified  of  the  applicaUon  aKalos- 
the  garDlshee  to  pay  over:  Bcatp  v.  Uackctt.  H  P.  R.  39j. 

Payment  to  the  Judgment  debtor  under  nln»%  of  an  execution  issued 
after  service  of  the  attaching  order  was  held  to  discharge  the  garnlshf. 
from  liability  to  the  Judgment  creditor:  Turnbull  v.  Robertson,  38  L.  T 
389:  Bed  quirrr.  If  the  garnishee  should  not  pay  tlie  money  atuched 
Into  Court  In  such  a  case;  he  cannot  dlscharKi>  hiniBClf  after  htrviw 
ot  an  attaching  order,  by  a  voluntary  payment  to  the  garnlahw.  if  tbf 
debt  is  not  properly  attachable:  Idayor  of  London  v.  Joint  Stock  Bank 
6  App.  Cas.  393;  but  having  given  a  cheque  for  the  debt  to  the  judg 
ment  debtor,  before  service  of  an  attaching  order,  the  garnishw  la  not 
on  being  served  with  the  order,  bound  to  stop  payment  of  the  chequf 
and  Its  payment  would  be  a  valid  discharge  of  the  debt;  EdmumSi  ^. 
Edmunds.  1904,  P.  362;  and  where,  before  payment,  a  receivpr  ot  tht 
fund  Is  appointed,  the  garnishee  should  not  pay  without  first  bringing 
the  conflicting  claims  of  the  receiver  and  the  attaching  creditor  to  the 
attention  of  the  Court:  Stuart  v.  Orouffh.  15  Ont  App.  299;  and  th* 
garnishee  is  also  bound  to  set  up  any  assignment  of  the  debt  attacbel 
of  which  he  lias  notice:  ¥ate»  v.  Terry,  1902,  1  K.  B.  527;  86  L.  T.  133; 
and  see  Rule  596. 

As  to  the  garnishee's  right  to  set  ofT:  see  note  to  liulc  5M,  »uprj 
p.  1217. 

After  an  order  absolute,  in  default  of  payment,  the  garnlBhee  nav 
be  examined  as  to  bis  means  under  Rule  5S'  Cowan  v.  CarliJI,  33  W,  R 
583;  52  L.  T.  431. 

As  to  rights  of  other  creditors  In  the  moneys  attached:  see  Th- 
Creditort'  Relief  Act  (R.  S.  O.  c.  81),  s.  B. 

An  order  for  payment  by  the  garnishee  may  be  rescinded  on  lif 
subsequently  appearing  that  the  debtor  had.  before  service  of  the 
attaching  order,  validly  assigned  the  debt,  and  that  the  garnlihee  hid 
no  notice  of  the  asilgnment,  before  the  motion  to  pay  over;  Beaty  r 
H<tck€tt,  14  P.  R.  396;  or  where  the  order  has  been  made  aod  acted 
on  under  a  mutual  mistake  of  the  Judgment  creditor  and  the  garnisliee, 
that  the  latter  was  indebted  to  the  Judgment  debtor:  if  core  v.  Peachy. 
66  L.  T.  198;  Marahall  v.  James,  1905,  1  Ch.  432. 

A  garnishee  order  made  absolute,  although  no  debt  was  at  the 
time  due.  Is  conclusive  on  the  garnishee  until  it  be  set  sside:  see 
Jfoore  v.  Peachy,  66  L.  T.  198;  Randall  v.  Lithgow,  12  Q.  B.  D.  525. 

A  garnishee  is  bound  to  ascertain  that  the  debtor  of  the  attaching 
creditor  Is  really  the  creditor  of  the  garnishee,  or  payment,  thou^ 
purporting  to  be  made  under  an  attaching  order,  will  not  be  a  bar  to 
recovery  by  his  real  creditor:  Andreio  v.  Canadian  Mut.  L.  Co..  29 
Ont.  385. 

If  upon  an  application  to  pay  over  It  should  appear  that  the  order. 
If  obeyed,  would  not  etfectnally  discharge  the  garnishee  from  ItabllHr 
for  the  debt  to  the  Judgment  debtor,  the  Court  in  Us  discretion  will 
refuse  the  order:  Martin  v.  2fad€l,  1906,  2  K.  B.  26;  85  L.  1  tS  Th'' 
was  the  case  of  a  foreigner  liable  to  be  sued  for  the  debt  In  his  own 
country,  where  payment  under  the  garnishee  order  would  not  be  a  bar. 
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U  the  debt  attached  la  not  yet  payable,  the  order  should  direct  Bute  (H. 
payment  when  It  becomei  payable:  aee  CI.  2.  and  see  tlovd  r.  Wallace  „  . 

9  P.  B.  336;  Hath  v.  Plate,  47  L.  J.  Q.  B.  766.  ».wr"f 

eUims. 

596.  If  the  garnishee  disputes  his  liability,  the  Court  i"u»wher. 
may  determine  the  dispute  in  a  summary  way  or  may  SupatJ* 
order  that  an  issue  be  tried  in  such  manner  as  may  be  "*''""*' 
directed,    C.R.  916.    Amended. 

See  Eng.   (1883)   R.  625. 

OarnlBhee  proceedtaga  will  not  be  set  aside  after  great  delay:  Re 
Gordon  v.  Bonter,  6  U.  C.  L.  J.  112.  and  should  not  In  an7  case  be 
opened  without  previous  notice  to  all  parties  Intereftted;  Bank  of  V.  C. 
V.  Wallace,  2  P.  R.  352. 

As  to  the  garnishee's  right  of  set  off:  see  note  to  Rule  6&0,  tupra 
p.  1217. 

In  case  an  Issue  Is  ordered  between  the  Judgment  creditor  and 
garnishee,  the  Judgment  creditor  stands  m  the  shoes  of  the  Judgment 
debtor,  and  the  garnishee  can  assert  against  him  all  claims  he  could 
have  asserted  against  the  judgment  debtor  either  as  plaintiff  or  defend- 
ant in  an  action;  Nathan  v.  Giles.  5  Taunt,  B58;  Tapp  v.  Jonet,  h.  R. 

10  Q.  B.  691;  1  Gab.  ft  El.  95;  up  to  the  time  of  the  service  of  the  attach- 
ing order.     See  also  notes  to  Rule  592. 

This  section  does  not  render  It  obligatory  on  the  Court  or  Judge 
to  direct  an  issue.  If  the  matter  is  clear  upon  the  affidavits,  the 
Court  may  refuse  an  Issue:  Wi$c  v.  Birkenshaw,  29  L.  J.  Ex.  240; 
and  rescind  the  attaching  order:  Johnton  v.  Moody,  12  P.  R.  203, 
where  the  plaintiff  cannot  suggest  a  plausible  ground  for  supposing 
the  money  attached  to  belong  to  the  debtor;  but  otherwise  It  would 
probably  be  proper  to  direct  an  Issue,  if  the  plaintiff  so  desired:  lb. 
On  the  other  hand,  execution  may  be  ordered  if  the  garnishee  does  not 
satisfy  the  Judge  that  he  has  real  ground  for  disputing  his  liability  for 
the  debt:  Re  Sato  v.  Hubbard.  8  P.  R.  445;  Neumtan  v.  Rook,  4  C.  B. 
N,  S.  434;  and  is  acting  bond  fide  in  making  the  dispute:  WUe  v. 
BirkenthatD.  29  L.  J.  Ex.  240. 

Where  fraud  was  suggested,  and  circumstances  shewn  which  created 
a  suspicion  of  fraud,  and  required  explanation,  the  plaintitF  was  held 
to  be  entitled  to  an  issue:  MUlar  t.  Thompton,  19  P.  R.  394. 

As  to  the  form  of  Issue:  see  JIfacdonald  v.  Taoguah,  13  Q.  B.  D.  535; 
Chltty,  469. 

Where  an  action  Is  pending  against  the  garnishee  at  the  suit  of  the 
Judgment  debtor,  and  there  I9  no  collusion  between  them,  the  Court 
will  not  grant  an  Issue;  Ricftordson  v.  Greaves,  10  W.  R.  45.  The 
Court  wilt,  unless  quite  satisfied  that  the  debt  is  not  liable.-  to  attach- 
ment, allow  the  Judgment  creditor  to  have  an  issue  with  the  gami- 
Bhee:  Heymour  v.  The  Corporation  of  Brecon,  29  L.  J.  Ex.  243.  If  the 
garnishee  disputes  hit  liability,  and  the  judgment  creditor  declines  to 
proceed  to  try  the  question,  the  garnishee  Is  entitled  to  have  the  attach- 
ing order  discharged  with  costs:   Wintle  v.  Williams.  3  H.  A  N.  288. 

In  Wilson  V.  Dundas.  W.  N.  1875,  232,  Qualn.  J.,  ordered  the  liability 
to  be  tried  by  means  of  a  special  ca&e;  and  where  the  question  Is  one 
of  law,  this  seesDC  to  be  a  convenient  course. 


1228 


Order  for 
third  perion 
to  Kpprar. 


ProcMdinci 

■■  to  clKilDI 


Buun  or  oouBT. 

Where  u  iHue  U  directed  to  •  County  Court,  the  action  ii.„„h^ 
leu.  remaint  In  the  Supreme  Court,  and  the  County  Court  Jad»  h„ . 
authority  to  order  production:  Vochrane  v.  J<orrtTOn.  lo  p.  r  eoe 

An  order  for  cronexamlnatlon  of  the  garnlnhre  .a.  rsfuMd  i. 
filorer  v.  SlmmoM.  W.  N.  1878.  40,  on  the  (round  that  thf  EaiJ 
Rule  correapondlni  with  K»le  271  waa  not  Intended  lo  apply  i„  „,k 
a  caae,  but.  In  Ontario  the  garnishee  denying  llablllly  la  ,ubjeci  •- 
cross-examination  on  his  affidavit:  WUaon  v,  t'temitig.  n  P,  R  :>d3    ' 

696— (1)  Where  a  garnishee  has  notice  of  any  assign- 
ment of  the  debt  or  of  any  claim  thereto  or  charge 
thereon  he  shall  give  notice  thereof  anil  the  Court  may 
order  the  assignee  or  the  claimant  to  appear  and  state 
the  nature  and  particulars  of  his  claim.    C.R.  1)20. 

(2)  After  hearing  the  allegations  of  such  third  per- 
son, and  of  any  other  person  who  by  the  same  or  am 
subsequent  order  may  be  ordered  to  appear,  or  in  case 
of  such  third  person  not  appearing  when  ordered,  tie 
Court  may  order  payment  of  the  amount  due  from  the 
garnishee,  or  may  order  an  issue  to  be  tried,  or  may  bar 
the  claim  of  the  third  person,  or  may  make  such  other 
order  as  may  seem  just.    C.R.  920.    Amended. 

See  Eng.  (18831  RR.  626,  627. 

A  suggestion  that  the  money  attached  Is  trust  money,  and  ilo«  not 
belong  to  the  Judgment  debtor,  should  be  listened  to.  and  upon  reuon 
able  suspicion  of  such  a  fact,  the  Judge  has  power  (even  Ihouili  no 
suggestion  is  made  that  the  money  belongs  to  some  third  peraoD)  to 
direct  an  Issue  to  determine  whether  or  not  the  money  li  tniit  mmey, 
and  any  person  Dlho  has  a  claim  to  the  money  haa  a  hciu  lliaill  to 
point  out  the  facts  to  the  Judge :  Roberta  v.  JJcol*.  8  Q.  E.  D.  3H; 
30  W.  R.  76;  see  Craig  v.  Croitr,  1896.  P.  171.  The  Judgment  debtor 
may  appear  to  Inform  the  Court  of  any  such  material  fact:  Urtly  i 
WhUe,  12  L.  R.  Ir.  381. 

Where  the  garnishee  haa  notice  of  the  right  of  some  third  penon 
to  the  debt  attached,  and  neglects  lo  brlLj  It  to  the  attention  ol  *« 
Judge,  the  order  to  pay  over  will  not  protect  him  as  against  luch 
third  person:  Parker  v.  Mcllwain,  16  P.  R.  555;  17  P.  R.  84.  Pe 
Leadir,  L.  R.  2  A.  *  B.  314;  S(uor(  v.  Oro«|;Jl,  16  Ont.  App.  299;  Tolrt 
T.  Terry,  1902,  1  K.  B.  B27;  86  L.  T.  138. 

The  "  third  perfton  "  Is  a  "  party  affected  "  by  the  attaching  oriler 
within  the  mean'ug  of  Rule  217.  and  may  under  that  Atile.  or  apart 
from  It,  move  to  set  aside  the  attaching  order:  Parker  v.  ifcflicaiib 
mpru. 

The  fact  that  the  Judgment  debtor  has  a  collateral  remeily.  U.  >! 
distress,  does  not  prevent  the  debt  being  attached:  UltehtU  »,  !■«• 
L.  R.  2  Q.  B.  259. 

The  Judge  under  this  Ktile  baa  a  discretion  to  direct,  or  re'u»  to 
direct,  the  trial  of  an  issue,  and  his  discretion  was  helil  properlj 
eierclsed  In  refusing,  where  the  plalntlS  could  not  suggest  a  plaoiWe 
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ground  for  luppotlng  that  the  moQey  In  the  hands  of  the  garnUhee  Bilt  MT. 
belonied  to  the  Judgment  debtor,  or,  after  examination  of  the  third 
party,  to  caat  any  auiplclon  upon  the  bonii  fliU'M  of  hti  claim.  Had  tbt 
platntltt  been  able  to  do  this,  It  would  have  been  the  duty  of  the 
Judge  to  direct  an  twue.  If  the  plaintiff  deilred  It:  Johnton  v.  Moody, 
12  P.  H.  203. 

The  concluding  part  of  thla  Rule  authorliei  an  order  for  Hecurlty 
(or  ooita  ogalnat  either  party  to  Cbe  Isiue,  If  residing  out  of  the  jurla- 
dlctlon:  Canadian  Bank  of  Commerce  v.  Middhton,  12  P.  R.  121. 

An  order  to  pay  over  made  under  a  mutual  mistake  of  the  Jud(* 
ment  creditor  and  the  garnishee,  that  the  tatter  was  Indebted  to  the 
Judgment  debtor,  may  be  rescinded  on  the  mistake  being  discovered : 
Moore  V.  Peachy.  66  L.  T.  198;  Mar»hall  v.  JameM,  1905,  1  Cb.  432, 
where  the  debt  attached  as  due  to  the  plaintiff  (the  Judgment  debtor) 
was,  after  order  to  pay  over,  discovered  to  be  not  due  to  the  plaintiff 
personally  but  to  a  firm  of  which  he  was  a  member. 

697.  Where  the  debt  claimed  to  be  due  or  accruing  Procwdingi 
from  a  garnisuee  is  of  the  amount  recoverable  in  >  !•  JJUj^'iJ.J;' 
County  Court,  the  order  to  show  cause  shall  require  the  ot .  coui.tr 
garnishee  to  appear  before  the  Judge  of  the  County 
Court  of  the  County  within  which  the  garnishee  resides, 
at  a  day  and  place  within  his  County  to  be  appointed 
by  such  Judge;  and  the  garnishee  shall  be  served  with 
notice  of  the  day  and  place  appointed.    All  subsequent 
proceedings  shall  then  be  taken  and  carried  on  before 
such  Judge.   CB.  917.   Amended. 

In  County  Court  actions  where  the  amount  claimed  to  be  due  from 
the  garnishee  la  ao  large  aa  to  be  not  within  the  Jurisdiction  of  a 
County  Court,  the  Judge  of  the  County  Court  In  which  the  judgment 
was  recovered,  may  make  the  order  to  appear  returnable  before  himeelf, 
though  the  garnishee  resides  In  another  county:  Jf lllar  v.  Thompton, 
19  P.  R.  294. 

It  Is  not  vety  clear  from  the  Rule  in  what  character  a  Judge  of  a 
County  Court  Is  to  act,  whether  as  a  persona  dtMionaia  or  as  a  Local 
Judge  of  the  Supreme  Court.  The  proceedings  presumably  are  not 
transferred  to  the  County  Court:  see  Cochrune  v.  Iforrtjon  In  note  to 
Sate  696,  supra,  p.  1228,  and  would  have  to  be  carried  on  In  the  name  of 
the  Supreme  Court,  though  before  such  Judge,  and  any  execution  to 
enforce  his  order  would  have  to  issue  from  the  Supreme  Court:  see  the 
different  phraseology  of  Rule  598.  If  he  acts  as  a  pfrjono  detignata 
there  would  be  no  appeal  from  his  order  except  as  provided  in  The 
Jviief  Oriera  Entorcement  Act  (H.  8.  O.  c.  79) :  see  sec.  4. 

A  garnishee  denying  liability  is  subject  t»  cross-examination  on  his 
affldavlt:  Wilson  v.  Fleming,  19  P.  R.  208. 

Where  a  garnishee  seta  up  that  the  debt  U  owing  to  some  third 
person,  and  the  creditor  claims  that  such  third  person  is  fraudulently 
substituted  for  the  Judgment  debtor,  he  is  entitled  to  an  Issue:  Jfillar 
V.  Thompton,  19  P.  R.  294. 
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whtn  Amount 
within  rh« 
JurUrfkilon 
of  DWlilon 
Coun*. 


OarnUliM 
dUctasriMl 
by  pKrni«nt. 


Tbouih  *  lamldlM  n»y  .dmlt  th«  debt  lo  b«  due  b;  blm  ,«  „ 
he  bu  notice  that  It  bu  been  uilined  b.  1.  bound  to  brln.  Lm/ 
to  tb.  notice  of  tb.  Court  on  the  .ppllc.tlon  for  the  order  to  „„.. 
yoj...  V.  Terry  mt.  ,  K.  B.  027;  ti  L.  T,  133;  „d  .e,  no     t°o  ZZ- 
and  lee  ff«le  6M.  ""  "*• 

6M.— a)  Where  the  debt  claimed  to  be  due  or  accru 
inR  from  a  garnishee  ii  of  the  amount  recoverable  io  a 
Division  Court,  the  order  to  show  cause  shall  require 
the  garnishee  to  appear  before  the  Judge  of  the  Dirision 
Court  within  whose  Division  the  garnishee  resides  at 
a  day  to  be  appointed  in  writing  by  such  Judge,  and  the 
garnishee  shall  be  served  with  notice  of  the  dar 
appointed. 

(2)  The  proceedings  shall  thereafter  be  carried  on 
before  the  Judge  as  though  the  garnishee  summons  had 
issued  out  of  the  said  Division  Court,  and  all  proceed- 
ings may  thereafter  be  carried  on  in  the  Division  Court 
and  execution  may  be  issued  in  the  Division  Oonrt  to 
enforce  any  order  or  judgment  made.  C.R.  918. 
Amended. 

The  prewnt  Rule  1>  Intended  to  apply  in  Supreme  Court  caiei  » 
well  a.  Countjr  Court  caan.  where  the  debt  claimed  tr  be  due  or  acrn.. 
inf  from  the  farnlsllee  li  of  the  amount  recoverable  In  a  Dlrlslon  Coon 

Thla  fiule  dlffcn  from  Rule  B»7  In  that  It  seenu  to  mak,;  (ht  ordtr 
to  ahow  caute  before  a  Judse  of  a  Division  Court  In  effect  a  Iranifer 
of  the  proceedings  to  the  Division  Court  of  the  division  lu  wklcb  tbe 
lamlshee  resides,  and  authorises  eaecutlon  to  Issue  from  that  Com 
to  enforce  any  order  that  may  be  made. 

599.  Payment  into  Court  or  under  an  order  by  tbe 
garnishee  shall  be  a  valid  discharge  to  hirt,  as  against 
the  judgment  debtor,  or  any  assignee  or  claimant  of 
whose  claim  he  has  given  notice  and  who  has  been  called 
upon  to  show  cause  under  the  preceding  Rules.  C.R.  921. 
A  mended. 

See  Eng.  (1883)  H.  628. 

The  mere  Issue  of  an  attaching  order,  or  order  to  pay  over.  Is  to 
defence  to  an  action  by  tbe  judgment  debtor:  Loilcmoit  v.  Vort.  II 
C.  B.  636;  Svkct  v.  aror*»iHe  and  Ottawa  By.  Co.,  22  U.  C.  Q.  B.  45S; 
Blevlnt  V.  ifodden,  11  C.  P.  195;  Qcnge  v.  Freeman.  14  P.  B.  330; 
PicJroriJ  v.  Tirw.  19  P.  R.  109;  Vales  v.  Terry  1902.  1  K.  B.  53'; 
86  L.  T.  138.  Payment  to  the  judgment  creditor  after  an  sttarliln? 
order  served,  but  twfore  an  order  to  pay  over.  Is  not  a  discharge,  and 
the  garnishee  is  liable  lo  pay  again  to  the  judgment  debtor:  Tuner  v 
Jonet.  1  H.  »  N.  878;  Plor*  v.  Clor*.  8  U.  C.  I..  J.  107;  XeOimii  ' 
yor*ti(llc,  21  Q.  B.  163.  171,  but  a  garnishee  order  absolute  tor  paymenl 
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over  operates  as  a  itay  of  an  execution  on  the  debtor'i  Judgment  asalDit  ■ 
the  farnlthee:  Gengc  v.  Freeman,  14  P.  R,  :t30.  Pnyment  into  Court 
dlHcharges  the  varnlihee:  Clark  v.  Vtitrk,  tuprn.  p.  iiMi),  and  Rulf  G94: 
but  paymen  under  an  order  to  pfty  over.  wtU  not  protect  the  K&rntihee. 
ir,  beiore  paying  over,  he  bai  notice  of  the  fund  being  claimed  by 
another,  who  proves  to  have  had  the  better  right:  Stuart  v.  Orough, 
ir.  Ont  Xpp.  296;  Yatrg  r.  Terry,  tupra,  p.  1230. 

A&  to  the  practice  where  orders  are  made  In  re«pert  of  (he  name 
debt  In  different  counties:  see  Victoria  Mutual  Int.  Co,  v.  Bethune, 
1  Ont.  App.  398. 

A»  to  the  right  of  other  creditors  to  share  In  moneys  attached:  see 
The  CreditorM'  Rilief  Act  (R.  8.  O.  C.  81).  b.  5. 

Bewible,  having  regard  to  the  {irovlslons  of  that  Act  the  garnishee 
must  pay  Into  Court  the  whole  debt,  or  at  least  sufArient  of  It.  to  aatlufy 
the  debts  of  the  attaching  creditor,  and  any  other  credltor&  entitled  to 
share  under  The  Cr<  ilitort  ftrlivf  Art.  The  i"ftney  when  paid  Into  Court 
la  payable  out  to  the  sheriff  of  the  count/  In  which  the  garnishee 
resides,  less  the  attaching  creditor's  costs  of  the  garnishee  proceedings: 
lb.,  B.  6  (2),  and  kee  Form  No.  79. 
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OBIOINATINO  NOIICM. 

600.  The  executors  or  adminietrators  of  a  deceasd 
person  or  any  of  them,  and  the  trnstefs  umlcr  anv  ,W 
or  instrument  «r  any  of  them,  or  any  person  .laimin,. 
o  bo  interested  in  the  relief  sou^lit  ns  creditor  devi.,.,. 
legatee,  next-of-kin  or  heir-at-law  of  a  deoesse,!  ners„„ 
or  as  cestut  que  trust  under  the  trusts  of  anv  deed  or 
instrument,  or  as  olairaioK  by  assiKnment  or  Mtherwisf 
under  any  such  creditor  or  other  person  aa  aforesaid 
may  apply  by  originating  notice  for  the  dcterniinatioii' 
without  an  administration  of  the  estate  or  trust  of  anv 
of  the  following  questions  or  matters : 

(a)  Any  question  afTecting  the  rights  or  interests 

of  the  person  claiming  to  be  creditor,  devisee. 
legatee,  next-of-kin  or  heir-at-law.  or  cestui 
que  trust. 

(b)  The  ascertainment  of  any  class  of  creditors. 

legatees,  devisees,  next-of-kin,  or  others. 

(c)  The  furnishing  of  any  particular  accounts  by 

the  executors  or  administrators  or  trustees 
and  the  vouching  (where  necessary)  of  suet 
accounts. 

(d)  The  payment  into  Court  of  any  money  in  the 

hands  of  the  executors  or  administrators  or 
trustees. 

(e)  Directmg  the  executors  or  administrators  or 

trustees  to  do  or  abstain  from  doinp;  any  par 
ticular  act  in  their  character  as  such  execu 
tors  or  administrators  or  trustees. 

(/)  The  approval  of  any  sale,  purchase,  compro 
mise  or  other  transaction. 

iff)  The  opinion,  advice  or  direction  of  a  Judje 
pursuant  to  The  Tnistee  Act. 

(h)  The  determination  of  any  question  arising  in 
the  administration  of  the  estate  or  trust. 
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(i)  The  AxiDK  of  the  compensation  of  any  executor.  ■■>••'"' 
administrator    or    trustee.      C.R.    938    and 
1269. 
See  Enr  (UI3)  R.  7e&.    Ctftuw  (O  wh  not  tn  C.  R.  931. 
In  Enflind  the  tummary  procedure  tn  respect  of  the  seTeril  mattert 
meotloncd  tn  tbls  Kutv.  ti  authortied  to  be  taken  bjr  what  1h  (here 
called  an  orlKlnatlni  lummoni. 

Br  the  Enillah  Rules  tt  1%  provided  that  tn  cerUln  caiei  an  appear- 
ance muit  be  entered  to  an  orlftnattng  lummons  at  tn  an  ordlniry 
action  commenced  bjr  writ:  see  Enr  R'  737  c;  tn  othera  an  \'%r- 
ancc  ti  dlBpeniod  with :  see  Eng.  R.  737  r. 

Ai  no  provtilon  tt  made  by  these  Rulc§  for  any  formal  n,>p«-,,  ;<  o, 
or  for  any  special  procedure,  the  practice  to  be  followed  t  m"  <  ti 
sQ  ordinary  motion. 

All  ortgtnatlni  notices,  unless  otherwise  ordered,  u  ."r  -i-d 

at  least  seven  days  before  the  day  of  hearing:  Hule  115  t  _  . 

The  persons  to  be  served  In  the  first  place  with  thu  loflcc  ol  pwUh 
are  speclfled  tn  Rule  601,  but  other  p^sons  may,  bv  i]lre<ulo  i  >i  ''k- 
Judge,  be  subsequently  required  to  be  served:  see  Rule  tOI. 

A  proceeding  commenced  under  this  Rule  would  appear  to  be  tn 
"action":  see  Jud.  Act.  s.  2  (a) ;  Re  Fawtitt,  30  Ch.  D.  231;  Al  Varlr  i, 
31  Ch.  D.  275;  65  L.  J.  Chy.  259. 

It  Is  not  an  appropriate  proceeding  where  there  are  questions  of 
fact  m  dispute:  LevHt  v.  Oreen,  1905,  2  Ch.  340;  93  L.  T.  303. 

Questions  beyond  those  which  would  arise  In  administration  pro- 
ceedings will  not  be  entertained,  thus  it  has  been  held  that  the  Rule 
gives  no  jurisdiction,  on  the  application  of  persons  entitled  under  a 
devise  of  lands  subject  to  a  restraint  on  alienation,  to  determine 
whether  the  restraint  Is  valid:  Re  Martin,  8  O.  L.  R.  638;  nor  whether 
a  widow  can  sell  without  the  consent  of  her  children,  under  a  devise 
to  ber  with  full  power  to  dispose  of  part  or  the  whole  as  she  and  the 
children  may  think  wisest  and  best  at  any  time:  Re  McDougall,  8  O. 
L.  R.  640. 

Where  a  plalnitlff  proceeds  by  writ  tn  a  eaae  which  oould  as  well 
have  been  determined  by  an  application  under  thla  Rule,  he  will  be 
allowed  eoita  only  as  of  a  motion  under  this  Rule:  Re  Brown.  32 
Ont  323. 

OUms*  (a) — As  to  ddtormlnlng  a  disputed  debt:  see  Re  Powers.  30  Rxampi^ft  of 
Ch.  D.  291.    As  to  persons  to  be  notlfled:  see  Rule  601  (1).  (a),  (e).       "";„,in^<i 
The  following  questions  have  been  determined  under  the  Huh;  viz.:  J'^J**'    *^'"" 

A  question  as  to  whether  the  moneys  payable  under  a  policy  of  life 
insurance  were  validly  bequeathed  to  preferred  beneficiaries  under  The 
In$urance  Act  (R.  d.  O.  c.  183),  s.  171,  so  as  to  be  not  subject  to  credi- 
tors' claims,  the  applicant  being  a  creditor:  Re  Cheesebrouoh,  18 
C.  L.  T.  23;  see  also.  Re  Wrighton,  8  0.  L.  R.  630;  Re  Harknos.  8  O. 
L..  R.  720:  so  also,  whether  persons  claiming  as  heirs  and  next 
of  kin  were  entitled  to  any  beneficial  interest  In  the  testator's  estate: 
Re  Lewii,  29  Ont.  609;  Re  Gardner,  3  O.  L.  R.  343;  as  to  whether  a 
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devlae  It  condltionaJ-  He  Dellcr,  6  O.  U  R.  711.  So  also  a  rmeationiii 
to  thv  person  entlUed  to  a  legacy,  where  there  was  a  misnomer  of  th. 
legatee:  Ite  Whitty.  30  Ont.  300;  and  whether  a  trust  has  arisen  under 
a  will:  Re  Evans.  3  O.  L.  R.  401;  and  whether  a  mortgage  debt  pa?  ci 
under  a  bequest  of  chattels:  Re  McMillan.  4  0.  L.  R.  415;  and  whethe* 
a  devisee  of  a  farm  was  entitled  to  siwcific  performantf  or  a  coveoan- 
of  the  testator  to  build  a  bouse  on  the  property  devised:  Re  Murray 
4  O.  L.  R.  418;  and  whether  buildings  added  after  the  will  to  premlsw 
'   devised  passed  under  the  devise:  Rv  Stokea,  21  O.  L.  R.  464. 

Executors  having  no  interest  In  the  land  devised  would  appear  to 
have  no  locu»  Mtandi  to  apply  under  this  Rule  for  the  detLTinination  of 
questions  affecting  the  construction  of  a  will  aa  to  the  disposition  o! 
land;  c.y..  where  there  is  no  devise  in  terms  to  them,  and  no  cauilon 
registered,  or  where,  if  registered,  it  has  expired:  see  In  re  youno  'i 
C.  L.  J.  81. 

Where  one  of  the  po&slble  beneficiaries  under  a  will  had  disappeared 
and  had  not  been  heard  of  for  24  years,  an  application  by  executors 
under  this  Rule  against  the  personal  representatives  of  such  person 
was  entertained,  fb  determine  the  right  of  such  person:  Xcvitle  x.  Ben 
jamin,  1902,  1  Ch.  723;  86  L.  T.  387;  and  the  personal  represenii 
lives  were  authorized  to  distribute  the  share  bequeathed  to  the  beQ^ 
ficlary  who  had  disappeared,  in  the  absence  of  ovidpnce  to  show  that 
he  had  survived  the  testator,  after  inquiry  directed  aa  to  hts  where 
abouta-  Jb. 

A  claim  to  be  entitled  under  a  resulting  trust  alleged  to  arise  in 
consequence  of  the  failure  of  an  express  trust  was  hPld  not  to  h> 
determinable  under  this  clause:  Re  Amalgamated  Society  of  Hailu-dy 
Servants,  Addison  \.  Pitcher,  1910.  2  Ch.  547 ;  103  L.  T.  627. 

OU«M  (b)— As  to  persona  to  be  notified    s"j  Rule  601  (1).  (b). 

CUnsa  (e> — Where  trustees  have,  without  excuse,  refused  to  render 
an  account,  they  may  be  ordered  to  pay  the  costs  of  an  application 
under  this  Rule,  Including  the  oosts  of  vouching  the  account:  Rf 
Skinner,  Cooper  v.  Skinner.  1904,  1  Ch.  289.  As  to  persons  to  be  noti' 
fled:  see  Rule  601   (1),  (c). 

CUttM  (d)~PatnReiit  into  Court,  etc.— Under  the  correaponilint 
Bng.  Rule  it  is  only  where  money  Is  actually  in  the  hands  of  ^e 
executor,  admlniirtrator,  or  trustee,  belongins  to  the  esttte  in  quej 
tlon,  that  Its  payment  into  Court  will  bo  summarily  ordered:  the 
admission  that  he  Is  Indebted  will  not  be  sufficient:  Nutter  t.  BoUanl 
1894.  2  Ch.  408;  71  L.  T.  508.  Aa  to  persons  to  be  notified:  see  Ralf 
601  (1),  (d);  see  also  The  Trustee  Act  (R.  S.  O.  c.  121).  a.  39  (2.  Sl 

CIkvm  (a) — An  application  to  sanction  a  provision  for  payment 
of  annnitieft  payable  out  of  residue,  and  for  distribution  of  the  resi 
duary  estate  after  making  such  provision  was  entertained  under  this 
Rule:  Re  Mclntyre.  3  O.  L.  R.  212. 

The  Court  will  not  authorize  the  continuation  of  the  business  of  a 
deceased  person  by  his  personal  representatives,  wliere  that  course  is 
not  authorized  by  his  will,  exoef>t  so  far  as  necessary  to  enable  the 
busIneBS  to  be  sold  aa  a  going  concern:  Re  Brain,  i  0.  L.  R.  1- 

As  to  persons  to  be  notified:  see  Rule  GOl  (1),  (a),  {el. 
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OUoM  (f)— An  application  to  Banctlon  the  raising  of  money  by  Bnusoo. 
mortgage  to  pay  debts  of  a  testator  cannot  be  made  under  this  Rule.  » 
except  in  an  administration  proceeding:  see  Waltei-  v.  Robinson,  W.  «"«jj" 
N.  1SS4,  144;  nor  can  a  Judge  order  a  sale;  be  can  only  approve  of  <i't«rminf(i 
one  which  the  tru&tees,  or  executors,  or  administrators,  have  power  """*"  *^''  '"' 
to  make:  Re  Robinaon,  31  Ch.  D.  247;  NeUon  v.  Bell.  32  Ont.  118. 

A  trustee  has  been  authorized  under  this  Rule  to  advance  to  a 
tenant  for  life  part  of  the  residuary  personal  estate  for  the  purpose 
of  stocking  and  cultivating  a  farm  forming  part  of  the  real  estate: 
Houtehotd  V.  Household.  27  Ch.  D.  553. 


As  to  persons  to  be  notified:  see  Rule  $01  (1),  (a),  (e). 


!ClamM  («)— The  persons,  or  one  of  the  persons,  whose  rights  or  Ksampies 
interests  are  sought  to  be  affected,  must  be  notlBed  of  the  application:  "'  •=*"?■  , 
Rule  601  (1),  (a),  (e) ;  see  also  Re  Harley'a  Estate,  17  P.  R.  483.  undep'"cT''u). 

On  a  summary  application  for  Its  opinion  or  advice,  under  The 
t    Trustee  Act  (R.  8.  O.  c.  121),  s.  66,  the  Court  has  not  power  to  declare 
I   the  construction  of  a  will  or  other  Instrument:  In  re  Williama,  1  Chy. 
i   Ch.  372;  /n  re  Hooper.  29  Beav.  656;  Re  Rally,  25  O.  L.  R.  112.    The 
I   object  of  the  statute.  It  was  said,  la  to  assist  trustees  and  executors  In 
I  the  execution  of  their  trusts,  as  to  matters  of  discretion.    But  under 
:    the  Eng.  practice,  cases  for  the  construction  of  wills  upon  originating 
summonses  are  of   frequent  occurrence:    Re   Elliot,   Kelly  v.    Elliot, 
1896,  2  Ch.  353;  75  L.  T.  138;  Re  Lever.  Cordwell  v.  Lever.  1897.  1  Ch. 
32:   75  L.  T.  383;   Re  De  Tabley,  Lcighton  v.  Leighton,  75  L.  T.  328; 
Re  Stephenson,  Donaldson  v.  Bomber,  75  L.  T.  495;  and  see  Re  Wood, 
i;  0.  W,  N.  611;  and  infra,  clause  (h) ;  but  see  Re  Davies,  38  Ch.  D.  210; 
;     In  re  Gray,  1896.  2  Ch.  802;  In  re  Weeding.  189ti,  2  Ch.  364. 

I  Under  tihls  Rule  the  Court  has  determined  whether  executors  have 
a  power  to  sell  land:    Re  Crawford,  4  0.  U  R.  313;    and  the  time 

'-  when  moneys  payable  under  an  insurance  policy  were  payable  to  the 
beneficiaries:  In  re  McKellar,  37  C.  L.  J.  403. 

I         Also  whether  executors  had  power  to  take  shares  In  a  company 
Into  which  It  was  proposed  to  convert  a  business  In  which  the  testa- 
-i    tor's  estate  was  Interested:   tn  re  Morrison,  1901,  1  Ch.  701;   In   re 
i    Strathy,  37  C.  L.  J.  399. 

]  Also,  whether  securities  which  were  objected  to  by  the  cg.t.  as 
}  doubtful,  should  be  retained:  Re  D'Epinoix,  D'Epinoix  v.  Fcttes.  1914. 
;     1  Ch.  890;   110  L.  T.  808. 

The  Court  will  not  under  this  Rule  Interfere  with  the  discretion 
given  to  trustees  by  the  terms  of  the  trust,  or  say  how  it  should  be 
exercised:  Re  Sergeant.  8  O.  L.  R.  260;  Re  Brading.  6  O.  W.  N.  643. 

A  petition  for  advice  under  The  Trustee  Act  (R.  S.  O.  c.  12! ).  s.  66. 
was  by  consent  turned  Into  a  motion  under  this  Rule :  ite  liallff.  25  O. 
;i     I..  R.  112. 

An  application  to  declare  a  resulting  trust,  on  failure  for  illegality 
}    of  specific  trusts,  cannot  be  entertained  on  an  originating  notice:  Re 
]     Amalgamated  Soriety  of  Ry.  servants,  Addison  v.  pilcher,  1910,  2  Ch. 
547;  103  L.  T.  627. 

A»  to  the  persons  to  be  notified:  see  Rule  601  (1).  (a). 
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BDUHa.  CUbm  (k)— In  Knglond  It  la  helil  thai  only  ni.ittprs  wlilrt  h... 

K>..,n„i„  of    ""  '""•••  «"""  •»'"  "«■■'  doleruilnprt  uim-r  a  JudBta,.nt  far  th, '",, 
'■sM-s    rpfiihpd  mtnlstriitfon  of  an  estate,  or  the  i-Mcution  of  a  trust    rn 
;:in''ed  •;;".;    <l«ermlned  und.  r  tlte  „uW.    Questions  as  to  a  ...gal  d.vi.;  ,Zl 
ciiuse  (h).       be  SO   a«iprmln*'d.   and   cannot    now   be   flpttrminerl   uiititr  the  E 
Hole:    R,    Varlyon,   :.«    L.    T.    ir.l;    35   \V.    It.    155;    Av  UavUs   as  r" 
I-).   Jiy;    /fc  ItuyU;  4a  eh.    D.    IS;    Re   Hhirloik,  n  IV  It.  K     \or '"^ 
yuestions  affecting  a  person  clainifnK  advcrbcly  to  th.'  will.  It  jlt 
in  question.  Ihj  ao  determ'.ned;    /^■  Bridgr.  .'16  L.  J.  Chy.  TT'J    ft.  y;,;' 
s/OKC.  W.  N.  1888.  185;  «,-  Koylc,  supra,  but  It  is  too  Ute  to' take  J'^ 
an   objection   to   ttic   Jurisdiction   of   the   Court  upon  an  apptal    '' 
lurLUii,  5S  L.  J.  Chy.  101;  but  this  Hulc  U  wider  than  the  Kng  U- 
si'e  clause  (A*,  and  was  intended  to  have  the  txiK.nsc  of  ih,.  admiE- 
tration  of  an  esUte  or  trust:    Re  Whitty,  So  Ont.  SOO;  and  we  ca.-^. 
noted  9upra,  under  clauses  (a)  and  (g). 

It  Is  also  held.  In  England,  that  where  the  appIiLaiion  is  fujnd- 
on  an  alleged  breach  of  trubt.  it  cannot  be  maintainpd  under  ihv  K;  ■ 
Rule,  except  by  consent,  per  Kekewicb.  J.,  Rf  Wealc,  42  Ch.  D.  Q 
37  W.  R.  779;  Re  -Veil,  fig  U  T.  649;  per  Lord  .\hun;iBhten  />otc>, \ 
Oorfon.  1891.  A.  C.  p.  202;  nor  where  wilful  neglect  and  defauk  ;- 
charged;  Re  Hengler,  W.  N.  1893,  37.  On  an  iipplicaiion  under  li- 
Kng.  Rule  to  determine  whether  a  husband  was  entiUed  as  ten^i: 
by  the  curtesy,  a  writ  was  ordered  to  be  issued:  IIopi  v  Hopt  i'' 
2  Ch,  .^36. 

Where  there  Is  only  a  question  of  law  to  be  determined,  it  should 
be  decided  on  t*e  motion  without  putting  the  parties  to  the  nm^ 
of  another  proceeding:  Rv  Powers.  30  Ch.  D.  296;  Xobbi  v  Lr- 
Reversionary  Int.  Soc.  1896,  2  Ch.  830;  75  h  T.  30P. 

The  construction  of  .1  will  may  be  determined  upon  an  applicative 
,  under  this  Rule,  in  canes  where  a  Master  in  taking  accoanis  a::! 
making  inquiries  in  an  administration  proceeding,  for  the  purpitj^ 
of  determining  the  matters  referred  to  him,  would  have  to  place  ^ 
construction  upon  the  will-  Re  SherJoik.  18  P.  R.  •:.  The  construe 
tlon  of  the  will  declared  upon  such  an  application  is  a  sufficient  pri>- 
tectioQ  to  an  executor;  If  he  appeals,  he  doee  so  at  his  own  risk  as  10 
coats:  76.  For  the  purpose  of  construing  the  v.ill  the  Court  may  lakt 
such  evidence  as  may  be  necessary  to  enable  it  to  understand  tkf 
situation  of  matters  at  the  date  of  the  wll!.  and  the  date  of  the  testa 
tor's  death:  Re  Htokea.  21  O.  L.  R.  464. 

But  where  the  question  propounded  Is  one  of  law  arising  betweeti 
legal  devisees  under  a  will 'which  does  not  in  any  way  relate  t«  the 
administration  of  the  estate,  it  has  been  held  that  there  Ki,  no  Juris 
diction  under  this  Rule  to  determine  it:  Re  Cafffriy.  15  0.  I..  R  3W 
The  question  In  this  case  was  whether  a  devisee  took  a  fee  simple  0: 
a  fee  tail. 

Where  the  decision  on  the  construction  of  a  will,  or  deed,  would  do: 
put  an  end  to  the  litigation,  the  Court  may  refuse  to  ilctermine  it  oe 
an  application  under  thi&  Rule:  see  Lewis  v.  Oretn,  iyo.">,  2  Ch.  3^0;  1*' 
L,  T.  303. 

The  Court  declined  to  determine,  as  a  question  of  managemeDt  0! 
a  'rust  property,  whether  the  guardian  of  an  infant  a[i|)olnt('d  by  thi 
Surrogate  Court  was  entitled  to  receive  from  trustees  a  fund  btld 
by  trustees  for  an  infant  under  an  express  trust,  the  Official  Guar 
dian  op|K>8ing  the  claim:   Re  Mathers.  18  P.  R.  13. 
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Thar  a  derenspd  wife  had  been  pililty  of  a  breai  h  nf  a  ftvenant  In  her  ^■^^|„,,J^^  „[ 
marriage  settleraent.  and  that  the  trustees  were  entitled  to  recover  rMe«  dfu-r- 
damages  therefor  against  her  executors;  Itt;  Parkin,  1892,  :;  Ch.  .".20.      'II'";^.""'*''' 

Which  of  tile  trustees  under  two  different  instrument.-*  was  entitit  d 
to  a  trust  estate  on  faiiure  of  me  benefieiaries :  lie  Uishmor.  1S91.  ! 
Ch.  258. 

A  dispute  as  to  a  debt,  where  the  question  was  one  of  law.  and 
there  were  no  disputed  facts:  /?c  PoKrrs.  oO  V\i.  I).  291. 

Whether  a  power  of  appointment  is  valid:  Itc  Hart/rcjvfs.  4;J  ch. 
D,  401. 

Whether  a  rfteafie  Is  valid:  He  Qarnctt.  50  L.  T.  172:  VI  W.  R. 
474:  aed  vide.  He  FAlia,  59  L.  T.  924.  where  it  was  held  that  a  claim 
which  involved  the  setting  aside  of  a  release  criuld  not  be  so  deter- 
mined. 

rhe  propriety  of  applying  part  of  the  corpus  of  a  trust  fund  In  the 
repair  of  real  estate  held  on  the  same  trusts  as  the  fund:  Conicat/  v, 
t'enton.  40  Ch.  D.  512:  Ue  />'■  Teissier,  1893,  1  Ch.  153;  Re  Montagu. 
1.S07,  1  Ch.  685. 

Whether  a  tenant  for  life  is  entitled  to  be  let  into  possession:  lie 
Snren.  1894.  2  Ch.  297:  and  see  He  Bagot.  1894.  1  Ch.  177. 

On  the  application  of  the  guardians  of  Infants  who  were  entitled  to 
maintenance  out  of  a  fund  in  the  hands  of  the  executor  of  their 
fatlier's  will,  the  fund  was  ordered  to  be  paid  into  Court  though  there 
was  no  imputation  against  the  character  or  solvency  of  the  executor: 
/(.-  Humplirh'S.  Ujrtimer  v.  Hump^l■^c^.  18  P.  B.  289.  and  generally 
this  will  be  done  where  the  person  holding  the  money  is  a  mere 
trustee  without  discretion  as  to  the  application  of  the  money:  White- 
tcooi  V.  W^ileirood,  19  P.  P..  183. 

Whether  a  wife  is  entitled  in  equity  to  a  settlement  of  a  fund 
claimed  to  be  set  off  against  her  husband's  debt  to  the  testator: 
Be  Brionl.  39  Ch.  D.  471. 

Whether  the  representatives  of  a  deceased  tenant  for  life  were 
entitled  to  any  part  of  the  proceeds  of  the  sale  of  a  reversion,  which 
was  subject  to  the  lite  tenancy,  but  which  was  not  sold  until  after 
the  decease  of  th.-?  tenant  for  lite:  Re  Piteairn.  1896,  2  Ch.  199. 

Constmction  of  a  will:  see  Re  Sherloek.  supro,  p.  1236.  and  see  Rule 
604. 

As  to  the  persons  to  be  notiflcd:  see  Bule  601  (1),  (o).  (c).  P»riie»  to  b. 

On  applications  to  determine  questions  under  clause  (h)  persons 
cannot  be  made  parties  who  would  not  be  proper  parties  to  an  action 
for  administration;  e.g..  a  company  in  respect  of  a  possible  claim  for 
future  calls  on  Btoclt:  Re  King.  Mellor  v.  South  Australian  R.  U.  Agy. 
ro..  1907,  1  Ch.  72;  95  L.  T.  724. 

CUnae  (»— See  The  Trustee  Act  (R.  S.  O.  c.  121),  s.  67. 

As  to  the  persons  to  be  notified:  see  Rule  601  (1),  {a),  (e) ;  and  see 
notes  to  Rule  410  as  to  allcwance  of  compensation. 

601.— (1)  The  persons  to  be  served  with  noiice  under  F«™i;«jf_ 
the  next  preceding  Rule  in  the  first  inslaiic-  ihall  be  as 
follows : — 


ii.";i8 
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1.  Where  the  notice  is  served  by  an  executor  or  id 
ministrator  or  trustee, 

(a)  For  the  determination  of  any  question  under 
clauses  (a),  (e),  (/),  (^),  (/,),„,„,, 
the  persons  or  one  of  tlie  persons  wlioae  ri-hts  or  in 
terests  are  sought  to  be  affected ; 

(i)  For  the  determination  of  anv  .luestion  under 
clause  (6), 

any  member  or  alleged  member  of  the  class; 

(e)  For  the  determination  of  any  cjuestion  under 
clause  (c), 

any  person  interested  in  taking  such  accounts; 

(d)  For  tlie  determination  of  any  question  under 

clause  (rf), 
any  person  interested  in  such  money; 

(e)  If  there  are  more  than  one  exceptor  or  adminiF 

trator  or  trustee,  and  they  do  not  all  concnr 

in  the  service  of  the  notice, 
those  who  do  not  concur. 

2.  AVhere  the  notice  is  served  by  auv  person  other 
than  the  executors,  administrators  or  trustees,  it  shall 
he  served  upon  the  said  executors,  administrators  ..r 
trustees.    New. 

(2)  The  .Judge  may  direct  such  other  persons  to  l« 
served  as  he  may  deem  proper.    C.R.  939  and  940. 

Tho  word  ■•Now"  at  tie  end  of  elause  2  lupn.  Is  errnnem!.  The 
whole  of  tlie  R«lr  up  to  and  Inclusive  or  clause  :,  Is  taken  from  C,  R 
939.  and  the  concluding  clause  i>  taken  from  C.  U  910  In  the  Offltli! 
copy  of  the  ffiW.s.  the  last  clause  of  this  llul,-  is  niimbetvrt  "  1 1 1,-  bm 
It  will  be  noticed  that  the  first  olause  la  also  so  numbered.  For  m- 
venlence  o.  reference  the  numbering  of  the  last  clause  Is  cbanged  hm 
to  (21. 

See  Eng.   (18S31.  RR.  767.  768. 

Notwithstanding  the  provisions  of  this  Km.'  the  Judge  will  not 
usually  determine  any  question  affeetlng  the  rights  of  persons 
who  are  neither  parties,  nor  properly  representeii  on  the  applHtiM 
The  Court  has  no  Inherent  Jurisdiction  to  declare  that  the  pirtlfs 
to  an  artlon  sulHciently  represeni  absent  parties:  sec  lie  Bitlkn-Smltli. 
S7  I,.  T.  924;  S.  C.  .18  L.  T.  578;  morgan's  Brcwrru  fu.  v.  Crow 
kilt.  1[)02.  1  ch.  S'jx.  An  appUcAtlon  may  be  entertained  In  the  aiiseocP 
of  a  party:  sec  Ilules  75  78;  but  unless  a  person  Is  ilearly  reprcsenteo 
In  art-ordance  with  some  ffiilr.  or  statute,  the  absentee  will  liol  f 
bound   by   the   adjudication   unless   he  has  subsequently,  with  notice 
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of  It.  adopted  and  acted  on  It:  see  lie  Lart.  1896.  2  Cb.  788;   75  L.  'V  BnlM«oa. 
ITJ;  and  see  Vffner  v.  Ltjwia.  27  Ont.  Ap|i.  242.  **3. 

An  executor  having  no  estate  In  tlm  laud  under  the  will,  and  none 
under  The  Devolution  of  Estates  Act  (the  legal  title  haviii^  vested  in 
tbe  beneficiaries),  is  not  competent  to  apply  for  the  confttriK^tlon  of  a 
devise  of  real  estate:  see  In  rv  Young.  38  C.  L.  J.  81. 

For  the  purpose  of  binding  abfwnt  parties  by  proceedings  com- 
menced  under  Hu\c  600.  the  provisions  of  Rules  75-78,  must  be  observed 
see  the  notes  to  those  Rules. 

Although  this  Rule  contemplates  that  the  notice  of  motion  shall, 
In  the  first  instance,  be  served  only  on  one.  or  some,  of  ihi-  persons 
whose  rights  are  affected,  yet  it  Is  not  the  practice  of  the  Court  to 
decide  questions  under  the  (Similar  li^ng.  Rule  unless  all  persons  in- 
lerested  are  either  parties  or  sufflclently  represented;  on  the  first 
return  of  the  motion,  therefore,  the  Judge  will,  probably,  under  this 
Hvkh-.  give  all  necessary  directions  either  for  notifying  the  other  per- 
sona interested,  or  for  tht^lr  representation  on  the  appHcation,  ho 
aa  to  bind  them  by  the  order  that  may  ultimately  be  made:  see  Kv 
Gardiner,  W.  N.  1887.  59. 

Service  ont  of  the  JnriBdietlott.~In  England   the  Court  cannot  Sprvic<-  of 
give  leave  to  serve  an  originating  summons  out  of  the  iuriadiction;  notlJ."*','."?  of 
lie  Cliff.  1895.  2  C^.  21.     In  Ontario,  however,  Kulrs  25  and  3  (j)  would  Dntario. 
seem  to  apply  to  an  originating  notice  under  Rules  60l>  ct  stu. 

An  application  for  leave  to  serve  it  will  have  to  be  made  under 
Itulea  25  and  26.  semblc.  the  order  sbould  limit  the  time  at  which  the 
notice  should  be  made  returnable:   Rule  27  (2). 

In  England  it  is  held  that  the  third  party  procedure  (see  Rules 
165-171),  does  not  apply  to  proceedings  commenced  by  originating 
summons:  Re  Wilson,  45  Ch.  D.  266;  63  L.  T.  100. 

602.  When  upon  an  originating  notice  vnder  the  Ven  THrdj,«s..n» 
dori5  and  Purchasers  Act  it  appears  that  some  third  per-  '">tij^^J^!'^'^^ 
son  is  or  may  be  interested  in  the  question  raised,  the  under  v  &  p 
Court  may  require  notice  to  be  given  to  such  person  so 
that  the  question  may  be  determined  not  only  as  between 
the  vendor  and  purchaser,  but  so  as  to  bind  such  third 
person.    Neiv. 

This  Rule  Is  intended  to  remedy  a  defect  In  The  Vendors  and  Pur- 
chasers Act  (R.  S.  O.  c.  122),  which  makes  no  provision  for  the  noti- 
fication of  third  parties,  or  for  binding  them  by  an  adjudication  under 
the  Act,  such  adjudication  hitherto  being  binding  onlv  on  the  vendor 
and  purchaser  Under  tMa  Rule  third  paitles  can  now  be  notified  of 
an  appHcation  under  that  Act.  and  will  then  be  bound  by  ihe  decision, 
subject,  of  course,  to  the  right  of  appeal. 

603. — (1)  Where  any  person  clainib  to  be  the  owner  p«rtiruur  ^ 
of  land,  but  does  not  desire  to  have  liis  title  thereto  mfe  to  und 
quieted  under  The  Quieting  Titles  Act,  he  may  have  any  Sea. 
particular  question  which  would  arise  upon  an  applica- 
tion to  have  his  title  quieted  determined  upon  an  origin- 
ating notice- 
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C')  Notioe  shall  ho  jfiven  to  all  persons  to  x<\m 
iiotici'  would  l)c  given  under  The  Q,tkli„q  Tilks  kt 
and  the  Court  shall  have  the  sann.  power  to  finalivV 
pose  of  and  determine  such  particular  question  as  ii 
would  have  under  the  said  Act.    New. 

Fjr  procHdlnn  under  The  QuMlnn  Tlltra  lr(  (R  go.  i.. 
•«K.I«  692.714.  iir™.  The  p„,ent  RuU-  I,  .  new  provision',;;; 
l.mbably  Intended  to  enable  the  owner,  ot  land  to  obtain  an  adwt 
Hon  on  »Die  pnitlcular  que.tion  aSectlni  tbe  title  to  land  7, 
whether  a  pi.rtleular  Inatrument  eonstltutea  a  valid  subslstlnir  d.i, 
or  charge  on  the  property,  or  whether  a  particular  ..erson  la  the  tte 
ot  tit  e  wa,  heir  ot  a  preceding  owner,  or  .am.  other  alngl.  ,„«fc 
afteetlng  the  title.  „,1  ,uch  a  one  a.  ma,  be  properly  dl»,„„V., . 
Bummary  appllcatlou.  It  doe.  not  appear  to  be  Intended  to  «i°n' 
to  matters  which  Involve  a  large  amount  of  evidence,  or  the  docUm 
tlon  of  many  partlea,  and  which  cannot  be  «atlafactorlly  dlsposd  o' 
without  a  trial  In  the  onjlnary  way.  It  doee  not  appear  to  be  IntenW 
to  authorize  the  laveatlgatlon  of  the  whole  title,  bot  merely  Kme  hkI, 
matter  affecting  it.  ™ 

Under  Til.-  Quieting  Titles  .,,-(.  iMually.  all  person.s  appearing  to  s. 
Interested  in  opposing  the  claim  of  the  petitioner  are  reijuircd  M  y 
notified,  if  poMlble. 

604.  Where  the  rights  of  any  person  depend  unan  tlie 
construction  of  any  deed,  will  or  other  instrument,  he 
may  apply  hy  orifcinatiug  noticp,  upon  notice  t.i  all  per 
sons  concerned,  to  have  his  riRlits  declared  and  deter 
mined.    Xeir. 

This  Is  a  new  provision  and  is  apparently  intended  to  .naWe  pe: 
sons  Interested  in  :he  comrtructlon  of  any  document  to  obtain  a  ludldi! 
conatruction  thereof  In  a  summary  way.  But  it  may  be  taken  tm 
granted,  bowi'ver,  that  there  must  i>e  some  liona  fvlr  question  In  dis- 
pute, and  of  sulllclent  Importance  to  warrant  an  application  to  lb! 
Court,  and  any  attempt  to  obtain  tbe  opinion  of  the  Court  on  aw 
trivial  or  unimportant  question  would  doubtleos  fail. 

805.— C)  Where  the  rights  of  the  parties  (i.'pen'l— 
(a)  Upon  the  construction  of  any  contract  or  agree- 
ment and   there  are   no    material    I'aet?  in 
dispute; 

{b)  Upon  undisputed  facts  and  llie  proi.fr  infer- 
ence from  such  facts; 
Such  rights  may  be  determined  upon  (iriiiinalinir  uotif 
(2)  A  contract  or  agreement  may  bo  construed  before 
there  has  been  a  breach  thereof.    New. 

This  also  1-:  a  ni^w  provision,  and  is  confined  to  th-^  rrinstrurtion  <"' 
'■ontrscts  or  agreements  whert'  no  fact.s  am  in  dispiit"  It  apwars  tc 
be  an  ampllflcatlon  of  the  prece^ng  liulf. 
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606. — (1)  The  Judge  may  summarily  dispose  of  the  ■^,*'*' 
questions  arising  on  an  originating  notice  and  give  such  s„„„ 
judgment  as  the  nature  of  the  ease  may  require,  or  may  »"•" 
(live  such  directions  as  he  may  tliink  proper  for  tlie  trial 
of  any  questions  arising  upon  the  application.    C.R.  1)41. 

(2)  Any  special  directions,  touching  the  carriage  or  ciiriu* 
execution  of  the  judgment  or  order  or  the  service  thereof  rf')n'd"m"i 
upon  persons  not  parties,  may  be  given  as  may  he  deemed  '"°"'" 
proper.    C.B.  942. 

S«  Eng.    (1883)    R.  771. 

CmU. — The  Court  haB  full  JurlsdlctioB  to  laake  9urii  tyrd^r  as  to 
the  oo«ta  of  the  procee<iIng8  ag  may  seem  fit:  see  .Tud.  Act.  a.  T4. 
lupra.  It  appears  to  be  the  aettled  practice  ot  the  Court  in  Eagland 
to  give  all  parties  properly  notified  of  an  application  by  excKiutors  for 
directions,  their  costs  as  between  solicitor  and  client  out  of  the  estate 
in  question:  Re  Clarke,  VJarke  v.  Bt.  Mary's  GonvaJeacent  Home.  97 
I,.  T.  707. 

C^Mpromlae  Ordar. — Where  a  compromise  ord«r  Is  made  on  an 
oriKlMKing  notice,  the  proceeding  Is  at  an  end.  and  it  is  not  open  to 
the  parties  to  continue  the  proceedings  for  the  purpose  of  enforcing 
auch  order  on  a  new  state  of  facts  subsequently  arising:  Re  Heam, 
Or  Bertodano  v.  Heam.  108  L.  T.  452. 

607.  Service  of  an  originating  notice  shall  not  inter-  int«rf«r 
:.Te  with  or  control  any  power  or  discretion  vested  in  duoMHon  ot 
aj  V  executor,  administrator  or  trustee,  except  so  far  as  "»""••  "■ 
such  interference  or  control  may  necessarily  be  involved 
in  the  particular  relief  sought.    C.R.  942. 

This  Rule  is  not  based  on  C.  R.  942,  but  on  C   R.  943. 
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ADMIN ISTBATION,  PABTITION,  INPANTb'   ESTATES  ASB  DOWIR 

(i)  AdministraUon. 

608.  Any  person  clniminff  to  be  a  credildr.  or  a  sp«i 
fie,  pecuniary,  or  residuary  legatee,  or  tlie  next-of-kin, 
or  one  of  the  r  ':t-of-kin,  or  the  heir,  or  a  devisee  intfr 
ested  under  -  j  will  of  a  deceased  person,  iiiiu  apply  bv 
orijrinatiuf  khicb  for  the  administration  of  the  estate. 
real  or  pers.  nal.  of  such  deceased  person.    CM.  944. 

It  i>  wttliKl  that  «n  Inquiry  u  to  wlltul  Mglcrt  and  delauli  mv 
be  made  In  all  caawi  under  an  administration  JudKni.nt  gramnl  « 
motion:  He  AUcn.  Pocock  v.  AUrn.  It  P.  R,  277;  18  C  L  J  "4' 
Carpnlrr  y.  Wood.  10  Or.  354;  SulKfait  ■.,  Harly.  9  H  R.  :* 
19  r.  L.  I  234 ;  and  that  the  eieoutor  may  bo  ohargrd  with  a  4,  IM 
tavU  arlalng  on  the  account:  Be  Stnens.  Cook  v.  Sf™.  »,>.  189;.  l 
Ch.  422;  and  It  would  »eom  that  any  breach  of  duty  «hlfli  ij  pram 
rally  a  matter  ol  account,  may  be  effectually  Inquired  iato.  ami  di-ali 
with,  under  a  Judgment  obulnod  under  this  Rulr.  Whore,  howtv.r 
there  Is  any  question,  to  bo  determined,  before  a  judgmiui  for  »J 
ministration  can  properly  be  pronounced,  an  action  should  be  <xm- 
menced  by  writ.  Thus  It  was  held  tiat  a  hill  must  be  tiK-d  where  tfc 
construction  of  a  will  was  necessary:  Hfnu-ootl  v,  y.h'v  ^Hfkt.  ^  P  R 
"9;  franKs  v.  Worth.  36  W,  R,  668;  56  L.  J.  Chy,  T.J;  l^jrlyo*  > 
t'orlKon.  3;  W.  R,  156;  5«  L.  T.  151;  where  the  claim  was  tor  .»;. 
port  of  the  wife  and  children  of  decea.scd,  ralslnc  subitantlatu  S* 
aamo  queetio*  aa  would  be  raised  In  an  alimony  suit:  Kt  nn': 
Orifilk  V.  l^ltrrtotl.  20  Or,  345;  Oroom  v.  nurtinnlon.  9  P.  R,  :}> 
where  the  claim  rose  out  of  a  contract  of  suretyship:  Hi  CotU' 
8  P,  R.  :.4?:  see  also  Hr  .Vlan.  9  P,  R.  277.  :m.l  /fc  Ar<r<lnk)i'.:^. 
L.  J.  (*hy.  102;  or  where  the  executor  Is  charged  with  mlscondui' 
Ri-  Biitiivik.  8  Gr.  409,  that  Is,  misconduct  which  would  cntlllo  :bf 
plaintiff  to  apply  at  the  outset  tor  an  Injunction  or  a  receiver:  ■-«'- 
litJdn  \.  Harli/.  9  p,  R.  500;  not  misconduct  con-"l»Ung  merely  In  M 
having  accounted  for  moneys  received,  and  which  would  be  shown 
upon  the  taking  of  accounts:  Ebrrtt  v.  Ebrrls.  2.')  Gr.  :»«:>:  t>-  1/' 
Milton,  S  C.  L.  J.  285;  He  Bagwell,  Anderjoti  v,  ffcnij.'.wn,  17  P 
R.  100:  where  the  platntllT  claimed  to  be  a  creditor,  and  bis  claim 
aiipearcd  to  be  barred  by  the  Statute  of  Limitations,  but  he  ciaimfd 
to  avoid  the  operation  of  the  Statute,  on  the  ground  of  fraud  on  tti- 
part  of  the  testator:  lie  UrUomila.  Cameron  v.  ilcDmaM.  2  Cli.v 
Ch.  29;  and  w-here  a  lcg.itee  claimed  admlnistratloD  and  it  appeared 
that  an  award  had  been  made  respecting  the  applicants  claim,  but  the 
applicant  denied  being  party  to  the  reference:  VuifcJ  v,  FUiol.  I 
Chy,  Ch,  326:  and  see  Oroom  v.  n^irtirtfitou.  9  P.  R.  298;  and  ffc 
J/unjie,  10  p.  R.  98;  20  c,  I.,  J.  112,  In  Barry  \.  Brimll.  1  Or 
Ch,  248.  special  Inquiries  m  to  what  would  he  ;iroj!er  to  be  atlnwed  ta 
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the  applicant  (the  widow  and  admlnUtratrUi  lur  Improvements  made  MntoWt, 
OQ  the  property,  and  for  the  malntunancu  of  the  infant  children  of  de- 
ceased were  refused,  and  the  applicant  was  left  to  tile  a  bill.  But  where 
the  farts  are  not  In  dispute,  and  there  la  only  a  question  of  law  as  to 
the  right  of  the  applicant  to  sue,  It  would  seem  that  such  a  point  would 
be  decided  on  a  motion  without  putting  the  parties  to  the  necessity 
uf  bringing  an  action:  lie  Powers,  LinitatU  v.  PhUUita,  Zi)  Ch.  D.  291; 
and  it  Is  iioBslble  that  under  the  enlarged  powers  cunfern-d  by  Hul' 
600,  It  may  hereafter  hi<  held  that  some  cases  which,  unde;  tUe  above 
declslona,  were  held  to  be  nccea&ary  to  be  commenced  by  writ  wotiM 
now  be  entertained  on  motion  under  Rule  600. 

Where  the  ap|>lkatlon  la  made  on  motion.  In  a.  case  in  which  the 
Court  Is  of  opinion  that  a  writ  should  be  Issued,  an  order  Is  utfutiUy 
made  giving  the  applicant  a  day  to  commence  his  action,  in  default, 
the  motion  to  be  dismissed,  but  If  tho  action  be  commenced,  reservlni; 
the  costs  of  the  motion  until  the  trial  of  tho  action:  He  McDonald. 
Vamcron  v.  McDonald,  supra,  p.  VZi'2.  But  where  the  plaintiff  commences 
su  action.  Instead  of  applyln^^  on  niotlon.  where  the  lattov  eourae  is 
proper,  bo  will  be  disallowed  :<<.-  uxlra  costs  occasioned  thereby; 
Sovereign  v.  Soverciyn.  I'l  Or.  ...'>9;  or.  If  It  Is  not  clear  that  the 
action  was  unnecessary,  the  question  of  the  additional  costs  will  be 
reserved  until  after  the  Maslor  has  niad«  hla  report:  Kberta  v.  Kberta, 
To  Gr.  565. 

And  whtTC  a  creditor  brings  an  administration  action,  after  being  Where  pro- 
Idformed  that  there  are  no  assets  applicable  to  the  payment  of  his  •^^pdingB  kre 
I'lalm,  If  thf^  information  appears  hy  the  result  to  be  substantially 
■  MTt'ct,  he  may  have  to  pay  the  costs  of  the  action:  Thr  City  Bank  v. 
sratiherd,  IS  Gr.  ISh;  and  so  aleo.  a  next  of  kin.  or  leslduary  legatee, 
iionfi'easarily  bringing  an  action,  may  be  ordered  to  pay  the  costs  of 
i-  si'c  ParsVl  v.  Kcnnrdt/.  '2'2  Gr.  417;  Re  Woodh'ill.  2  Ont.  456;  so 
i'  ...  a  trustee:  A'c  Cfibbuni.  (intJ.    v.  Kutltind.  46  L.  T.  818. 

An  action  unneci'&sarlly  brought  by  a  residuary  legatee  claiming,  but 
fulling  to  establish  himself,  to  be  a  creditor,  was  on  further  directions 
dismissed  with  c^sts:  Re  Johnston.  25  Gr.  261;  and  see  Re  Woodhall, 
2  Ont.  4"i;;  and  a  residuary  legatee  of  money  and  stocks,  subject  to 
a  prior  estate  for  life,  it  not  entitled,  as  of  course,  to  have  the  pro- 
iKrty  brought  into  Court  to  be  administered;  and  where  the  fund  Is 
mveated  in  the  names  of  proper  trustees,  and  In  pr<H>er  securities, 
the  Court  will  refuse  to  interfere:  Re  Braithtcaite.  Braithicaite  v. 
Wallis.  21  Ch.  D.  121;  48  I*  T.  SJT. 

The  extra  costs  of  bringing  an  action  wbere  a  summary  appllciition 
would  have  sufficed  were  disallowed  between  solicitor  and  client: 
Re  AUenby  A  Weir,  13  P.  R.  402;  14  P.  R.  227. 

The  right  of  a  judgment  creditor  of  a  legatee,  or  devisee,  under  a  rrediior  m 
will,  to  bring  an   action   for  administration   of   the  testator's  estaie  ^''**^*';,  *"■ 
under  this  Rule  was   formerly   denied:    see  QiXbrrt  v.  J'lrris.   16   Gr. 
L'6,'j;   Blake  v.  Jarris.  16  Gr.    295;    17  Gr.   201;    but  sfi-   now  Mones  v, 
Mi-Callum.  17  T'  R.  102.  39R. 

A  judgment  fw  administration  in  the  fona  No.  104,  amounts  to  Effect  of 
a  judgment  for  the  sale  of  the  lands  belonging  to  the  estate  in  quea-  i'-,^"„7s"r.' 
tion:  see  R^ie  611    i2),  aiitl  tbt-rffore  operaifii  Immediately  aa  a  con- tion. 
version,  and  If.  t>eforp  gale,  any  of  the  beneti<-iarles  die.  the  Interf'St  of 
the  deceased  is  personalty,  and  not  rea'ty     /■'«««■* (croj/  v.  Be.ebe.  1911, 
2  Ch.  257:  104  L.  T.  704. 
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FMtUt.-'rh*  provUiom  o[  HuUb  T4  (I).  T9-s:.  ft„„iy  ,„  ^,^^ 
fngM  under  thlg  «M/f.  All  itardfn  from  whom  uti  amHjni  l/^uX 
iihould  b*  aerred  with  notice:  tee  WmIi-  79,  p.  44.1,  note. 

r«rMm»l  R«yTM«mta«W«.— The  p^Monal  rppre^ftitatlvP  niu,r 
always  bo  notllied  wh«r«  tbe  application  Itt  madr  by  any  creditor 
devlHM,  Irgalot',  next  of  kin,  or  heir. 

Where  ho  makes  the  application  hlniBeir  he  may  M.rih  ilmis  i,>  ^ 
ix  parte:  gee  Huh-  610.  and  uotr.  If  the  application  is  made  by  one« 
two  or  more  executors  or  administrators,  the  other*  must  also  b^  not 
fled:  see  Itutc  601  (1),  (.). 

There  appears  to  be  some  conflict  of  authority  as  to  whether  i 
deflclency  of  assets,  for  the  payment  of  d«bts.  1h  u  sufflcient  gmii 
for  the  iwrsonal  representative  to  apply  to  the  Court  fur  adminUtn 
tlon:  see  oases  infra,  in  note  to  liulc  6J0,  p.  ]2o2. 

The  personal  representative  Is  entitled  to  bring  an  anion  for  admin 
Istratlon  In  order  to  obtain  an  Indenmlty  in  respect  to  leasehold  wtitej 
We  Botuorth,  45  L.  T.  136;  or  contingent  liabilities.  ..p.  ponglblliti 
of  future  calls  on  shares:  He  KtnQ,  Mcllor  v.  Sou/ft  Amtmiian  L  Jtf 
Agency  Co..  1907,  1  Ch.  T2;  95  L.  T.  724;  but  he  has  no  right  tolnititutf 
an  action  for  administration  merely  to  obtain  un  Indemnity  by 
passing  bis  accounts:  White  v.  Cummins.  3  Gr.  60J;  Voir  v.  OloifT.  is 
Or.  392;  Barrp  v.  Barry.  19  Gr.  4S8;  and  be  may  be  rtfuscd  his  com 
of  an  action  if  unnecessarily  brought:  Graham  v,  Robson.  iT  Gr.  3h, 
Springer  v.  Clarke,  15  Or.  664;  but  see  Farrow  v.  Auttin,  18  Ch.  D. 
38;  45  U  T.  227;  He  ^cClcllan.  29  Ch.  D.  493;  32  I..  T.  741;  or  bt 
may  be  ordered  to  pay  the  costs  of  the  action:  tfullivan  v.  SulUvm. 
16  Gr.  94;  He  Dineen.  before  Boyd.  C,  13th  May,  ISSl;  or  the  rosL- 
of  an  action  brought  by  a  creditor  or  legatee,  rendered  necissary  by  the 
action  of  the  executor:  McOill  v.  Courficc.  17  Gr.  271;  Itr  liadcHS'Ji 
U  T.  96;  50  L.  J.  Chy.  317;  Killina  v.  Killins.  29  Gr.  472.  An  aypli- 
ration  was  held  to  be  proper  where  one  of  the  U'Entcp.s  was  abspti' 
from  the  Province  and  the  executor  had  taken  proper  stepfi  to  find  him. 
and  could  not  get  a  discharge  without  coming  to  the  Court:  Be  Wfld', 
18  Gr.  4**^.  So  alao  executors  have  been  charged  with  ?•>  much  of  thf 
costs  of  thf  refert-nce  as  were  Incurred  In  establishing  charges  agalnsi 
them  which  they  disputed:  Stewart  v.  Fletcher,  18  Gr.  21;  Smith". 
Roe.  11  Gr.  311;  Bald  v.  Thompson.  17  Gr.  ir.4;  end  see  A»hbm* 
V.  Aahbough.  Hi  Gr.  43!!.  But  an  executor  may  be  allowed  hl9  co*-* 
though  he  has  committed  a  breach  of  tru»t.  If  the  estate  has  suffered  no 
lose:  Wiord  v.  Oable.  S  (Jr.  458.  But  a  personal  rt'presentatlve.in  Jefaiil! 
was  held  not  entitled  to  coBts  until  t  had  made  good  hU  default:  Re 
Uashatv.  ffanna^  »,  r.inhaw.  23  Ch.  U.  t!t5;  48  L.  T.  470;  ilcEu:an\. 
Crombiv.  25  Ch.  T>  .75;  43  L.  T.  499.  Iti  T>bbs  v.  Carvnlrr.  1  Mad 
290,  it  was  Ial("  d%,\r>.  that  If  the  suit  would  have  be<n  proi^or.  and  the 
executor  a  necwiaary  party,  If  the  executor  had  not  misconducted  him- 
self, he  ought  Lot  to  pay  all  the  costs  of  the  s^uit.  thi>ugh  in  th. 
course  of  the  suit  it  api>ears  that  he  has  ml-scouilurted  Iilmsetf;  bul  if 
the  mlsoondl.ct  of  tbe  executor  was  the  sole  occasion  of  the  suit,  he 
ought  then  to  pay  the  costs.  This  rule  was  approved  In  Smilit  \ 
Roe.  n  Or.  321;  and  FUmpaon  v.  Home.  28  Gr.  1,  but  see  remarlts 
in  the  latter  case  at  p.  9, 

Application,  haw  made.— Applications  under  this  HfiJe  are  made 
in  Chambers;   Rule  207  (3).     By  Huh-  -ML'  motions  for  administration 
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mfty  be  mtdfl  before  a  Judge  In  Cbamben,  or  the  Local  Judse  of  tbe  Bait  ••«. 
(•ouQtr  where  tbe  land  or  any  part  of  It  la  ittuate,  or  where  tbe 
teltalor  or  )nteatat>  died.  The  Master  In  CharotNTB,  or  Local  Maatera. 
alHo  appear  tii  have  jurlldlctlon  In  uneonteatcd  caaea:  Itulf»  207  CO. 
'lit»  (8).  209;  II  the  moUon  la  conteated.  the  Jurladtctlon  uf  tbe  Maater 
In  chambera,  or  Local  Master,  la  excluded,  and  tbe  motion  must  be 
adjourned  beft>re  a  Judge  in  (Chambera:  aee  J^itlc  l'OK  (H).  and  the 
Judge  rnar.  If  neceaaary.  direct  an  action  to  be  brought;  aee  /fc  f/ricier- 
hill.  33  Cb.  J.  to;  IT  C,  U  T.  9. 

Formerly  a  IxktiI  Master  had  no  Juriadlctlon  to  grant  n  Juilgment  for  Local 
iidmlnlBtmtlon  ur.Ieea  the  (I    («Ked  had  resided  In  his  county;  nee  ('.  R.  MB.i«ri. 
947,  but  that  Itutr  hti»  not  been  continued;  and  probably  the  prai-tlce 
on  that  point  la  now  chanft'Hl:  see  Wulc  209. 

I'nder  the  present  ltuJ>  a  It  would  appear  that  an  application  can  '"'*'"■  ""»•' 
no  longer  b.   made  In  the  name  of  an  Infant  by  his  nelt  friend,  because  '•  «•'•'"'•»" 
wherever  an  Infant  Is  Interested  he  must  now  be  a  defendant;    see 
ftal.'  Bi)9. 

Rule  215  (2),  provldee  that  seven  clear  days'  notice  of  the  motion  w^'^n  ^-^'j^j^ 
iimst  be  given.     Motions  for  administration,  therefore,  constitute  an  ormounn  lo' 
.■xoeptlon  to  ordinary  motions,   which  only  require  two  clear  days'  btfUes. 
notice;  Hulc  215  ( 1 ) ;  and  see  BicJiohbc  BanK  v.  Afeiccll,  19  C.  L.  J.  253. 

Where   an    administration   judgment    U   made   In   Chambera,   the  Vi^cr  nf^ 
relrrence  ahould  prtmd  facie  be  to  the  Master  of  the  County  In  which  "  '"'""' 
the  peraon.  whose  estate  la  to  be  administered,  resided;  Tdompsoa  v. 
t'airbairn,  '0  P.  R.  533:  Armstrong  v.  Ann«fronp.  18  P.  R.  65. 

A  judgiuent  for  the  admiulMration  of  tbe  realty  alone  will  not  be 
Kranted,  unless  the  personal  estate  has  been  previously  administered; 
Rou-Kll  V.  Iforris,  L.  H.  17  Eq.  20;  Be  Armour.  Moore  v.  Armour.  10 
i'  R.  448;  but  see  Dcy  v.  Dey.  2  Or.  149. 

Although  It  Is  not  necessary  to  serve  all  the  partlee  Interested  In  Psnie.  i-. 
the  realty   with   notice  of  the  application   for  administration,  they  ,*";;;J 
must  nevertheless,  all  be  served  In  tbe  Master's  office  with  an  office  mmi 
ropy  of  the  judgment  as   prescribed  by  Rule   87;    aee  note  to   that 
Rule;  partiei^  who  are  not  served  will  not  be  bound  by  the  accounts; 
.Vorrij  V.  Bell.  9  Or.  23;  May  v.  Xewton.  34  Ch.  D,  347;  PiTncr  v.  ieicis  ■ 
Efoyf  Home  v.  Leufij.  27  Ont.  App.  242.     A  party  Improperly  served 
may  move  to  set  aside  the  service;  He  Symont.  Bettt  v.  BelU,  54  L.  T 
.'>01;  and  see  Rule  87. 

For  form  of  judgment  on  applications  under  till  Bale;  see  Form 
No.  104;  H.  ft  L.  Forms.  Nos.  878,  879,  880,  1377. 

The  judgment  must  be  entered  in  the  same  way  as  other  j\idgmont»  |j,"j'^7„^J,' 
in  ,in  action;  Rule  515. 

C.  R.  958  constituted  the  offli-e*  of  tLe  Loc-al  Masters  offlces  for  enter- 
iMR  iudgmenta  (or  administration,  or  partition,  granted  by  them;  but 
'iiat  Bulc  has  not  been  continued;  see  now  Rule  615  (.1). 

Where  more  than  one  application  is  made  for  administration  of  the 
same  estate;  see  note  to  Kiilc  610,  infra,  p.  1254. 

Creditors.— A  creditor  whose  debt  is  payable,  may  make  application  Ai.piu.iion 
for  administration  of  hla  deceased  debtor's  estate,  without  waiting  a  ,';;',''„"\;j'"- 
year  from  his  decease.    To  an  application  by  a  creditor  tor  the  ntlmln-  ,n.di,„„. 
Istratlon  of  the  personal  estate,  no  one  but  the  personal  representative, 
and   any   persons   Interested   who   are   Infants    (sec  Kule  609).  need 
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be  made  defendants.  Formerly  If  an  administration  of  the  realty  »« 
also  sought,  some  one  must  be  made  a  party  who  was  imerestpri  t 
the  realty:  C.  R.  9S1.  that  Rule  has  not  been  continued  but  its  om. 
aion  Is  probably  not  Intended  to  alter  the  practice.  Under  the  Devoh 
tion  of  Eitatea  Act,  the  personal  representative  aufflclentlv  represeni* 
for  the  purpose  of  an  application  under  this  Rule,  both  "the  real  and 
personal  estate  of  all  persons  dying  since  1st  July,  isse.  and  it  Is  noi 
proper  to  make  the  heirs  or  devisees  of  such  persons  parties  unles* 
the  estate  has  become  vested  in  them  under  The  Devolution  of  Estau] 
Act  (R.  S.  O.  c.  119),  B.  13;  aed  vide  lanaon  v.  Clyde,  ?a  Ont.  579  pfr 
Boyd,  C,  p.  586;  but  the  beneficiaries  must  be  served  with  the  Mt 
ment  under  Rule  87.  Where  the  letters  of  administration  are  limlt«l 
to  the  personalty,  it  will  be  necessary  to  get  letters  of  administratioK 
as  to  the  realty.  In  order  to  obtain  proper  represenUtion  of  the  realty 
Where  the  realty  has  become  divested  from  the  personal  represen- 
tative by  reason  of  the  omission  to  file  a  caution,  he  ceases  to  repre. 
sent  it;  and  it  remains  liable  to  administration  In  the  hands  of  the 
devisee  or  heir:  see  The  Devolution  of  Estates  Act  (R  S  0  c  ll9i 

B.  13. 

Where  there  are  several  personal  represenutives  all  must  be 
served,  even  though  some  be  resident  out  of  the  Jurisdiction:  Re  Fm- 
born,  freebom  v.  Carroll.  6  P.  R.  188;  Latch  v.  Latch,  h.  R.  10  Eq.  464. 

A  judgment  for  ad  ministration  can  not  be  granted  as  against  an 
executor  de  son  tort  where  there  is  nu  legal  personal  represeutative 
before  the  Court:  Roicaell  v.  Morria,  17  Eq.  10.  Nor  against  an 
executor  named  In  the  will  who  has  not  proved  the  will;  Outram  v 
Wyckhoff,  6  P.  H.  160;  Re  Cotton,  Fiaher  v.  Cotton,  8  P.  R.  542.   Former 

C.  RR.  194-5  -./hlch  permiited  such  procedure  have  not  been  continued. 
See  further  as  to  parties:  Rules  79-84.  and  notes. 

Formerly  an  action  by  a  creditor  for  the  administration  of  real 
estate  had  to  be  brought  on  behalf  of  himself  aud  all  other  creditors, 
but  since  The  Devolution  of  Eatatea  Act  (R.  S.  o.  c.  119),  that  is  no 
longer  necessary:  In  re  Jamea,  Jamea  v.  Jones,  1911,  2  Ch.  348;  106 
L.  T.  214. 

On  the  motion,  the  applicant,  must  be  prepared  with  proof  that  the 
defendant  is  the  personal  representative;  ordinarily,  the  letters  of 
administration,  or  letters  probate  should  be  produced:  Re  MaTShail. 
Fowler  v.  Marshall,  1  Chy.  Ch.  29;  Re  Israel,  2  Chy.  Ch.  392.  But 
where  the  plaintiff  swore  that  the  defendant  was  administrator,  and 
the  fact  was  not  disputed,  production  of  the  letters  was  dispensed 
with:  Re  Bell,  Belt  v.  Bell,  3  Chy.  Ch.  397.  It  is  sufficient  If  tip 
letters  of  administration  be  granted  at  any  time  before  the  hearing 
of  the  motion,  even  though  subsequent  to  the  giving  of  the  notice: 
Edinburgh  Life  Assurance  Company  v.  Allen,  19  Gr.  59.1;  He  Masonic 
rf  Oen.  Life  Assce.  Co.,  32  Ch.  D.  373;  Trice  v.  Robinson.  16  Ont.  43-'!: 
Dini  V.  Fauquier.  8  O.  U  R.  712;  Doyle  v.  Diamond  Flint  Glass  Co.  7h 
499.  It  haa  been  held  that  letters  of  administration  obtained  pendent-' 
lite  will  not  relate  back  to  the  commencement  of  the  action  bo  ae  to 
bar  the  running  of  the  Statute  of  LlmiUtlons:  Chard  v.  line.  18  Om, 
371 ;  but  doubt  seems  to  be  thrown  upon  this  decision  by  Dini  v.  Fau- 
quier, aupra;  see  40  C.  L.  J.  836;  Johnston  v.  Dominion  of  Canada  C 
rf  A.  Co..  17  O.  Ij.  R.  4B2.  Where  the  motion  was  refused  on  the  ?round 
that  the  personal  representative  was  not  a  party,  only  the  wKts  neces- 
•ary  to  raise  that  objection  were  allowed-  Irwin  v.  Buck,  6  R  R.  1^3. 
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Tbe  creditor  applying  must  also  give  prtmd  Jade  evidence  of  his  claim  But*  eoB. 
as  creditor:  Re  Clarke,  2  CJiy.  Ch.  57 ;  and  where  his  claim  is  disputed,  o,.rrobor»- 
he  must  establish  it  by  proper  evidence — his  own  uncorroborated  evi-  tlon  of  cinim 
dence  is  insufBclent:  Vivian  v.  Weatirooke.  19  Gr.  461;  Re  Finch,  23 "°"  X /tld'"' 
Ch.  D.  267;  Re  Rota,  29  Gr.  385;  8e«  The  Biiidence  Act  (R.  S.O.  c.  76),  b. 
12,  which  applies  to  actions  by,  or  against,  heirs,  next  of  icin,  personalj 
representatives,  or  assignees  of  a  deceased  person;  and  as  to  the 
nature  of  corroboration  required;  see  Stoddart  v.  Stoddart,  30  U.  C.  Q. 
B.  203;  Supden  v.  Lord  8t.  Leonards,  1  P.  D,  154,  179;  UcDortald  v. 
McEinnon,  26  Gr.  12;  McKay  v.  McKay,  31  C.  P.  1;  Adamaon  v.  Adam- 
ion,  28  Or.  228;  Brown  v.  Capron,  24  Gr.  91;  Halleran  v.  JMoon,  28  Gr. 
319;  Re  Laws.  Lawa  v.  Lawa.  lb.,  382;  Re  Robbina,  23  Gr.  162;  Re  Roaa, 
29  Gr.  385;  18  C.  L.  J.  11;  Parker  v.  Porlter,  32  C.  P.  113,  approved 
In  Radford  v,  Jfacdonald,  18  Ont  App.  167;  Wataon  v.  Severn.  6  Ont. 
App.  559:  WoljoB  V.  Bradahaw.  lb.,  666;  Cook  v.  Grant,  32  C.  P. 
511;  Re  Murray,  29  Gr.  443;  9  Ont.  App.  369;  Burn  v.  Burn.  8  Ont. 
237;  Tucker  v.  ifcjfolion,  11  Ont.  718;  Hogg  v.  Magulre,  11  Ont.  App. 
507;  Davia  v.  Walker,  5  O.  L.  R.  173;  Thompson  v.  Coulter,  34  S.  C. 
R  261;  Re  Curry.  32  Ont.  150;  Re  Jetty,  Union  Truat  Co.  v.  Oomon, 
6  0.  L.  R.  481;  O'Connor  v.  O'Connor,  6  O.  W.  R.  10;  Scott  v.  Allen,  26 
0.  L.  R.  571.  The  corroboration  may  be  furnished  by  production  and 
comparison  of  the  hand-writing  of  deceased:  Tlumpaon  v.  Thompson, 
4  0.  L.  R.  442.  It  is  sufficient  if  the  corroboration  is  in  some  material 
facts,  but  it  is  not  necessary  that  the  whole  of  the  facts  should  be 
established  by  Independent  testimony:  Radford  v.  Macdonald,  aupra; 
McOregor  v.  Curry,  31  O.  L.  R.  261. 

Where  there  is  corroborative  evidence  of  the  debt,  interest  thereon 
may  be  allowed  without  any  corroborative  proof  of  an  agreement  to 
pay  interest:  Secor  v.  Oroy,  3  O.  L.  R.  34. 

An  interested  party  [e.g.,  a  cestui  que  truat)  may  give  corrobor- 
ative evidence  of  a  claim:  Balzold  v.  Upper.  4  O.  L.  R.  116. 

No  corroboration  is  necessary  as  to  claims  against  the  estate  of  a 
deceased  person  arising  after  his  death:  McClenaghan  v,  Perkina,  6  O. 
L.  R.  129. 

A<i  annuitant  whose  annuity  is  payable  under  a  covenant  made  by 
a  Ustator  is  not  entitled  to  apply  tor  administration  of  the  testator's 
estate  so  long  as  the  annuity  Is  not  in  arrear.  even  though  tbe  estate 
be  deficient:  Re  Bargreavea,  Dicks  v.  Hare,  44  Ch.  D.  236;  62  L.  T.  819; 
and  see  Re  Potter,  Potter  v.  Potter,  infra,  p.  1250. 

A  partnership  creditor  suing  for  the  administration  of  the  estate  Fftrtnenhip. 
of  a  deceased  partner  must  Join  the  surviving  partner  as  a  party, 
even  though  he  is  insolvent:  Re  MoCrae,  Forster  v.  Dauis.  25  Ch.  D. 
16;  49  L.  T.  544. 

An  application  by  a  partnership  creditor  was  refused,  where  it 
was  shown  that  the  separate  estate  of  the  deceased  was  Insufflcient  to 
pay  his  separate  creditors:  Be  Barnard,  Edwarda  v.  Barnard.  32  Ch. 
D.  447;  65  U  T.  40.  In  Armatrong  v.  Armatrong,  IS  P.  R.  .i.i,  the  plaln- 
tlS  being  out  of  the  jurisdiction,  and  his  probable  Interest  in  the 
estate  appearing  to  be  |273,  he  was  absolved  from  giving  security  for 
cMts.  he  agreeing  that  his  share  In  the  estate  should  be  charged  with 
any  costs  he  might  be  ordered  to  pay. 

Where  the  applicant  was  merely  a  creditor  of  the  porisnnal  rcprc-  ApplletTit 
sentative  tor  advances  made  to  him  as  such,  the  application  was  re-  »;j;,»« 
fused:   Cnmpbell  v.  Bell,  16  Gr.  115;  Farhall  v.  mrftall.  L.  R.  7  Chy.  otth. 
123;   Re  Pettee    6  P.  R.  157;   Owen  v.  Delamere.  L.  R.  15  Eq.  134;  i-""'"- 
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Rntoeos.  Ewart  v.  Steven,  18  Or.  35;    Seton,  5th  ed.,  1315;  and  see  Henru  ^ 

Sharp.  18  Qr.  16.  Creditors  whose  debte  are  Incurred  by  the  execuiol 
tn  '-arrylng  on  a  business  of  his  testator  are  entitled  to  indemniiT 
out  of  the  deceased's  estate  to  the  extent.  If  any.  to  which  the  ewcii 
tor  Is  entitled:  Re  Johnton,  S'tearman  v.  Robinsott.  15  ch  D  Hi- 
43  L.  T.  372;  and  where  the  business  of  tie  testator  was  rariei 
on  by  his  executors  In  accordancB  with  his  will,  creditors  of  ih^ 
business  were  entitled  to  apply  for  the  administration  of  the  estm 
although  there  were  no  unpaid  creditors  of  the  trutator  himself 
Re  Shorcy.  79  L.  T.  349;  Re  Back,  W.  N.  1892.  108;  and  a  ma- 
tm.  who  had  made  advances  to  pay  the  debts  of  a  deceased  perm 
to  save  the  estate  the  costs  of  suits  to  recover  them,  was  held  en- 
titled  to  administration:  Glasa  v.  Munsen.  12  Gr.  77;  see  also,  jfiui 
V.  Cottle,  17  Gr.  335;  Strickland  v.  SymondB,  48  L.  T.  18S;  which  were 
cases  of  advances  to  trustees. 

Effect  of  A  judgment  for  administration  cannot  be  set  aside  on  the  ground 

f°?ldm'iJii.     ^^'^   ^^^   applicant   was    not  a   creditor,    after   ot,h?r  creditors  have 
tration  kb  to    proved  under  It:  Re  Cannon,  Oatea  v.  Cajinon,  13  Ont.  TO. 
clftims  of 

"""ef  Where  the  personal  representative  has  duly  advertised  for  creditor? 

creditor..  ^^^^^  y^^  Trustee  Act  (R.  8.  O.  o.  121),  s.  56.  and  has  distributed  the 
estate,  that  is  an  answer  to  a  subsequent  application  for  administra. 
tlon  by  a  creditor  who  haa  failed  to  send  in  his  claim:  Be  Brackn. 
Doughty  v.  Townaon.  1889.  43  Ch.  D.  1 ;  61  L.  T.  531;  unless  It  can  be 
prima  facie  shown  that  on  a  proper  acoounting  the  personal  representa- 
tive has  still  assets  applicable  to  the  payment  of  the  applicant's  claim. 

Limitations  •t*tuto  of  Llmitatlona.— A  Judgment  for  administration  of  tbe 

estate  of  a  deceased  person  operates  as  from  its  date,  not  merely  in 
favour  of  a  creditor,  but  also  in  favour  of  the  estate,  i.e..  of  the  per- 
sonal representative,  and  other  creditors,  when  the  estate  is  Insolvent, 
in  regard  to  a  set-off  against  the  creditor's  demand,  and  the  judfment 
prevents  the  further  running  of  the  statute  (R.  S.  0.  c.  75),  a.  il 
against  the  set-off:  Re  Ballard,  88  L.  T.  Jour.  379.  The  Judgment  also 
enures  to  the  benefit  of  residuary  legatees,  and  makos  a  fresh  starting 
point  in  their  favour  against  the  running  of  the  Statute  of  Limltatlona: 
Vffner  v.  Lewis,  27  Ont.  App.  242. 

A  Judgment  for  administration,  is  equivalent  to  a  judgment  in 
favoflr  of  alt  the  creditors  of  the  estate,  but  creditors  who  are  not 
parties  to  the  action  can  only  claim  the  benefit  of  it  from  its  dale; 
as  to  the  claims  of  the  latter,  the  running  of  The  Statute  of  Limita- 
tions is  not  slopped  until  the  Judgment  is  obtained:  He  Cannon.  13 
Ont,  705;  Ke  Oreaves,  18  Ch.  D.  551;  45  L.  T.  464;  Manby  v.  Mniy, 
3  Ch.  D.  101;  hut  see  Crooks  v.  Crooks,  4  Gr.  at  p.  619.  The  judg- 
ment, however,  does  not  prevent  the  Statute  from  running  in  favour 
of  debtors  to  the  estate:  Archer  v.  Severn,  12  Ont.  6ir»;  14  Ont.  App 
723;  (but  see  Re  Ballard,  supra);  and  a  Judgment  for  the  administra- 
tion of  the  estate  of  the  owner  of  the  equity  of  redemption,  does  not 
stop  the  running  of  the  Statute  In  favour  of  a  mortgagee  In  possession: 
Crooks  V.  Watkins,  8  Gr.  340. 

The  personal  representative  is  not  bound  to  set  up  the  Statute  o( 
Limitations  as  a  bar  to  a  creditor's  claim:  Leiois  v.  Itumney.  L.  R.  4 
Eq.  451;  and  if  the  personal  representative,  and  such  vi  the  panU-s 
beneficially  interested  as  are  parties  to  the  action,  or  who  have  come 
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!  in  under  the  Judpiient.  do  not  set  up  the  Statute,  the  Court  Is  notBnueOs. 
>  bound,  on  behalf  of  absent  parties  beneSclPlly  Interested,  to  disallow 
'  claims  against  the  estate  which  are  barred  by  the  Statute:  AJaton  v. 
I  Troime,  L.  R.  2  Eq.  205.     But  although  the  perBonal  representative  Rpf„,»|  to  sei 
\  may  refuse  to  set  up  the  Statute  as  agaln&t  the  claim  of  a  creditor  of  "P  siaiuie. 
r  the  estate,  yet  any  party  interested  In  the  estate,  whether  as  credl- 
i  tor,  legatee,  or  next  of  kin.  may  set  it  up  as  a  bar  to  the  claim; 
I  Skawcn  V.  Vanderhorst,  1  R.  ft  M,  352;   Re  Wenham.  Hunt  v.  Wen- 
^   ham,  1S92,  3  Ch.  59;  67  L.  T.  648;  Brigga  v.  WiUon,  5  D.  G.  M.  &  G.  12; 
;    lie  Lacev,  Howard  v,  Lightfoot.   1907,  1  Ch.  330;    96  L.  T.  306;    and 
after  a  judicial  decision  that  a  claim  Is  barred  by  the  Statute  of  Limi- 
tations,  it  the  personal   representative  pay  the  claim.   It  will   be   a 
devastavit:  Mldgley  v.  Midgley,  1893,  3  Ch.  282;  69  L.  T.  241.    But  a  ^t-bts  in- 
trustee,  or  executor,  cannot  be  compelled  by  a  beneflciary  to  get  up  the  jVersImai'*  re- 
Statute  of  Limitations  as  a  bar  to   any  debt   which   the  trustee  or  P^se^'aiive. 
executor  has  himself  incurred,   and   for  which   the   estate  is   liable: 
BM<lgett  V.  Budgett,  1895,  1  Ch.  202;  71  L.  T.  632. 

Though  a  personal  representative  may  pay,  or  retain,  debts  barred 
by  the  Statute,  though  otberwlse  justly  due,  he  cannot  properly  pay, 
or  retain,  a  debt  due  under  a  promise  which  cannot  be  enforced  by 
reason  of  Its  not  being  In  writing  under  The  Statute  of  Frauds  (R.  S. 
0-  c.  102):  Re  Rownson,  Field  v.  ^yhite,  29  Ch.  D.  358;  52  L.  T.  825. 

Where  a  cause  of  action  accrues  in  the  lifetime  of  the  creditor,  the 
Statute  begins  to  run  against  him,  and  continues  to  run  against  bis 
estate,  notwithstanding  there  Is  no  executor,  or  administratrix  there- 
of; but  where  the  cause  of  action  does  not  accrue  until  after  his  death, 
then  the  time  does  not  begin  to  run  until  there  Is  a  personal  repre- 
sentative: Grant  v.  McDonald,  8  Gr.  468;  Stevenson  v.  Hodder,  15  Gr. 
570.  A  claim  cannot  be  kept  alive  by  any  acknowledgn?  or  pay- 
ment, by  ar  executor  dc  son  tort:  lb.,  Boatwright  v.  Boat,  "-fit,  L.  R. 
17  Eq.  71,  and  see  BlUs  v.  mUs,  1905,  1  Ch.  613. 

A  personal  claim  barred  as  to  personal  estate  by  thp  six  years 
limitation  may  be  preserved  by  a  charge  of  debts  on  land  as  against 
real  estate,  so  as  to  become  liable  to  be  barred  only  after  ten  years: 
Re  Stephens,  Warburton  v,  Stephens,  4  Ch.  D.  39;  The  Statute  of  Limi- 
tations (R.  S.  O.  c.  75),  s.  24,  and  see  Barnes  v.  Qlenton,  1898,  2  Q.  B. 
■IZZ;  1899, 1  Q.  B.  885;  80  L.  T.  606. 

Where  a  contract  for  payment  of  money  at  a  future  time  provides 
that  in  default  of  payment  of  Interest  for  21  days,  at  any  time,  the 
principal  may  be  called  '■ .  the  Statute  will  begin  to  run  as  against 
the  principal  money  i  *^he  time  when  It  might  have  been   first 

called  In  under  such  i  Aon,  where  tliere  has  been  no  subsequent 
payment:  Reeves  v.  Buu.  sr.  1891,  2  Q.  B.  509;  65  L.  T.  329. 

A  personal  representative  cannot  set  up  his  own  devastavit  and 
rlalm  that  the  Statute  of  Limitations  bars  any  claim  against  him  by 
reason  of  such  devastavit;  but  if  he  Is  sued  for  a  devastavit,  he  may 
rely  on  the  Statute  as  a  bar:  Re  Hyatt.  Bowles  v.  Hyatt.  38  Ch.  D. 
e09;  59  L.  T.  237. 

A  Statute  barred  debt  owing  by  one  executor  of  a  deceased  person's 
estate  to  his  testator  cannot  be  set  off  against  the  executor's  bene- 
fiMal  distributive  share  in  the  f^stator's  estate :  Fc  Jirm-e  Lawford  v. 
Bruce  1908  2  Ch.  682;  99  L.  T.  704. 

J..V— 40 
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•taylBc  Proeeedlmss.^AB  to  staying  a  credltor'g  action  when 
admlnlBtration  Judgment  has  been  granted:  see  He  Langtrv  18  Gt 
530;  Re  Henderson.  26  Gr.  297;  Bailey  v.  lionteith,  z  C.  L.  T  m' 
Henderson  v.  Maxwell,  19  L.  R.  Ir.  225;  Monteith  v.  Merr'-anti  Bant 
i  C.  L.  T.  41;  Harrison  v.  Stubb.  W.  N.  1878,  79;  He  rimi.  W  S 
1878,  141;  and  see  Doner  v.  Ross,  In  note  to  Rule  610;  and  u  ti 
staying  proceedings  on  the  admiaistratlon  judgment:  see  ifuie  613  {ii 

In  Re  Womerslej/.  Etheredge  v.  Womersley.  29  Ch,  D.  557;  53  l  T 
260,  the  Court  refused  to  restrain  a  creditor  who  had  recovered  Judj 
ment  previously  to  the  administration  order,  from  proceeding  a^fnst 
the  executor  personally. 

Proceedings  by  a  creditor  may  be  stayed  on  the  application  of  any 
person  Interested  In  the  estate,  on  payment  of  his  claim  and  costs 
Fitten  V.  Dawson,  3  Chy.  Ch.  461;  Re  Henderson,  26  Gr  297-  15  C  L  J 
132. 

Where  some  defendants  In  an  administration  action  by  a  creditor 
offered  to  satisfy  the  plalntlfTs  claim  and  the  coats  of  the  action, 
the  Court  refused  to  stay  proceedings  unless  the  rights  of  an  Infant 
defendant  were  provided  for:  C.  VO'  v,  Ctegg,  17  L.  R.  Ir.  118. 

After  judgment  for  administration,  a  creditor  cannot,  In  an  action 
for  trespass  brought  against  him  by  the  personal  repreaenutlTe, 
counter-claim  for  a  debt  due  by  the  deceased  to  him:  Monteilh  t 
Walsh,  10  P.  R.  162;  20  C.  L.  J.  71. 

LegAteea,  Kext  of  Kia,  etc. — ^Applications  by  legatees,  or  next  of 
kin,  for  administration  cannot  be  made  until  the  lapse  of  a  year  from 
the  death  of  the  deceased:  see  The  Devolution  of  Estates  Act  (R.  S.  0. 
c.  119),  6.  32;  Slater  v.  Slater,  3  Chy.  Ch.  1;  Vivian  v.  Weatltrooke,  13 
Or.  461;  Grant  v.  Grant,  9  P.  R.  211:  but  see  contra,  Wallii  v.  WallU, 
9  Ir.  Chy.  511;  Prosser  v.  Mossop,  29  W.  R.  439,  which  were  not  followed 
In  Re  Morley,  Tucker  v.  Morley,  September,  1882,  by  Proudfool,  J. 
When  the  action  Is  brought  unn^cesst  Uy,  th>4  legatee  may  be  ordered 
^  to  pay  the  costs  of  all  parties:  Re  Woodhatl,  Garbutt  v.  retoson,  2  Qui 
456.  Whenever  a  legatee,  if  alive,  may  apply,  his  pers^^iil  representa- 
tive, In  case  of  his  death,  may  alao  apply :  Simpson  v.  Home,  28  6r.  I. 
As  to  parties  to  an  aiH>llcation  by  legatees:  see  Rules  79,  80,  and  note 
supra,  p.  444,  et  seg.  The  fact  that  legatees  applying  for  an  administra- 
tion Judgment  dispute  the  claim  of  the  personal  representative  to  be  a 
creditor  of  the  estate  Is  no  ground  for  refusing  the  application:  Re 
Bagwell,  Anderson  v.  Henderson,  17  P.  R.  100. 

Where  a  legatee  le  a  debtor  to  the  estate,  the  personal  repreaenta- 
ttve  may  set  off  the  debt  against  his  legacy  pro  tanto,  notvltbst&ndiDg 
that  the  debt  may  be  barred  by  the  Statute  of  Limitations:  1%  re 
Taylor,  Taylor  v.  Wade,  1894,  1  Ch.  671;  70  L.  T.  556;  8  R.  186. 

Where  land  Is  devised  subject  to  the  payment  of  an  annuity,  r. 
long  as  the  annuity  Is  promptly  paid  the  annuitant  cannot  claim  to 
have  the  land  sold:  Be  Potter,  Potter  v.  Potter,  50  L.  T.  8;  and  see  Be 
Hargreaves,  Dicks  v.  Hare,  supra,  p.  1247;  and  whore  a  will  creates  a 
life  estate  In  chattels,  the  executor  Is  discharged  when  he  hands  over 
t?ie  chattels  to  the  tenant  for  life;  the  latter,  and  not  the  executor, 
then  becomes  liable  to  the  remainderman :  Re  Muvsie,  10  P.  R.  98;  20 
C.  L.  J,  112. 

Administration  was  refused  on  the  application  of  a  legatee  whose 
claim,  including  interest  on  his  legacy,  only  amounted  to  $28.  not- 
withstanding that  "it  was  alleged  that  other  legacies  remained  unpaid. 
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which  amounted  to  a  considerable  amount:   Rpynoldi  v.  Coppin,  19  untoeos. 
Gr.  627;  and  see  Re  Johmton,  Johnaton  v.  Hogg,  25  Or.  261. 

The  fact  that  the  estate  wa&  small,  and  that  no  misconduct  was 
imputed  to  the  executors,  and  that  It  was  Inadvisable  to  incur  expense, 
was  held  to  be  no  ground  for  refusing  the  application  of  a  legatee 
tor  administration :  Re  Falconer,  1  Chy.  Ch.  273.  Where,  however, 
the  executor  swore  that  the  personal  estate  did  not  exceed  fuf^,  the 
Court,  before  granting  the  order,  required  the  applicant,  who  was  one 
of  the  residuary  legatees,  to  file  an  affidavit  bUtlng  that  he  had  reason 
to  believe,  and  did  believe,  that  the  result  of  tbe  proceedings  would 
shew  a  substantial  balance  to  be  divided  among  the  legatees:  Foster  v. 
Foster,  19  Or.  463;  and  see  Weatbrook  v.  Brotcett  17  Gr.  339;  Shaic  v. 
Freedv,  8  C.  L.  J.  136;  Oilbert  v.  Braithwait,  3  Chy.  Ch.  413. 

Isfaata.— An  application  for  administration  under  this  Rule  can-  Appiimtions 
QOt  be  made  on  behalf  of  an  infant  by  his  next  friend;  see  formerly  |"f^'j[''jr 
Re  Hill,  IOC.  L.  T.  87;  but  see  now  Rule  609  and  note;  and  an  action  by  interdicted'!'* 
an  infant  by  a  next  friend  for  administration  would  probably  be  also 
considered  to  offend   against  Rule   609.     Admlnlstratlcn   has   been 
granted  on  the  mere  suggestion  that  it  would  be  for  the  infant's 
benefit:   Re  Wilaon,  Lloyd  v.  Tichhornc,  9  P.  R.  89;   but  where  the 
ground  of  motion  was  that  strangers  had  got  posfiefision  of  most  of 
the  estate,  an  order  was  refused,  there  being  no  allegation  that  the 
executor  refused  to  account,  or  was  colluding,  and  the  Court  thought 
be  ought  to  apply  for  the  order  If  It  were  necessary:   Re  Dearing, 
Mitchell  V.  Dearing,  12th  June,  18S2,  Proudfoot,  J.;  see  also  Re  Blake, 
29  Ch.  D.  913. 

Kn  administration  action  should  not  be  instituted,  whero  the  ob- 
ject is  simply  to  obtain  an  allowance  for  the  maintenance  of  Infant 
beneficiaries  out  of  the  estate,  which  can  be  as  readily  got  by  applica- 
tion under  Ru:e  618,  et  seq,-.  Fenwick  v.  Fenwick,  20  Gr.  381;  Oood- 
/ellouj  V.  Rannie,  /ft.,  425. 

Where  the  guardian  ad  litem  of  an  infant  defendant  had  jiade  no 
objection  to  the  unnecessary  prooeedlngs,  no  costs  were  given  either 
to  the  executors,  or  the  guardian,  of  such  proceedings:  Springer  v. 
Clarke,  15  Or.  664. 

Where  the  estate  in  question  is  small,  an  action  for  administration  Adnhiiatra- 
should  not  be  brought  until  all  reasonable  means  of  avoiding  the  action  elTtate^of^'' 
have  been  exhausted;  and  where  a  next  friend  of  an  Infant  brought  trifling 
a  suit  for  administration,  without  having  taken  steys  to  avoid  lltlga-  *"">'!'**■ 
tion,  and  the  suit  afterwards  appeared  to  have  been  unnec^Hsary,  he 
waa  ordered  to  pay  the  costs  of  the  suit:  Hutchinaon  v.  Sargent,  17 
Gr.  8;  McAndreto  v.  Laflamme,  19  Gr.  193;   Moodie  v.  Leslie,  12  Gr. 
537;  and  see  Re  Johnaton,  25  Gr.  261;  Carroll  v.  Carroll,  23  Gr.  438; 
Re  Blake,  29  Ob.  D.  913. 

ILemoTal  of  Tmvteea,  or  Executors— The  Coiirt  has  jurisdiction  JJ^^^"^^  ^^' 
on  motion  at  any  time  during  the  proceedings  to  remove  trustees,  or  execnton. 
executors,  if  it  considers  such  removal  Is  necessary  for  the  preservation 
of  the  trust,  or  the  welfare  of  the  c.q.t,  and  that  notwithstanding  that 
such  removal  has  not  been  originally  asked  for:  Re  Wrightaon,  Wright- 
son  T.  Cooke,  1908,  1  Ch.  TS9;  98  L.  T.  799;  and  see  The  Trustee  Act 
(R.  3.  0.  c.  121),  s.  40. 

609.  A  judgment  for  the  administration  of  an  estate  JJ^p'*",*"'*' 
in  wliicli  an  infant  [or  a  lunatio  who  has  no  committee  inf»nt"- 
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except  the  Inspector  of  Prisons  and  Pnblio  rimrities,  ii 
interested],  shall  not  he  made  unless  the  infant  is  madi^a 
party  defendant  a  d  notice  is  given  to  the  Official  Guar- 
dian.  [Notice  of  such  application  shall,  unless  otherwise 
ordered,  also  be  given  to  such  lunatic].  C.R.  fi48.  n, 
amended  by  Rule  773.) 

The  word*  in  [     ]  indicate  the  amendmentB. 

This  Rule  extends  to  all  caaes  of  admlnUtraUoti  either  of  r.;al  or 
personal  estate,  or  of  both. 

The  Offlc^al  Guardian  ad  Utem  must  be  served  with  the  aotlee  o! 
motion:  Rulea  3  (j).  18.  and  only  one  copy  thereof  need  be  served,  m 
nuU.ter  faow  many  Infant  parties  there  may  be:  Rule  18  (4).  Th 
notice  of  motion  should,  of  course,  be  directed  to  the  several  Infinti 
Interested,  by  name. 

There  seems  to  be  nothing  In  this  Rule  forbidding  an  appllcatloii  on 
behalf  of  a  lunatic  as  plaintiff.  Notice  of  such  an  appIicsMon  would 
have  to  be  given  to  the  Offlclal  Guardian  where  the  plaintiff  bad  w 
committee  except  the  Inspector. 

610.  An  executor  or  administrator  may,  upon  sum- 
mary application,  obtain  a  judgment  for  administration. 
C.R.  950. 

Where  no  Infants  are  interested  a  personal  representative  may  appl; 
ex  parte:  Re  Dunlcvy.  Order  Book  11.  fo.  778;  Re  Ette,  6  P.  R.  159; 
He  Bromley,  before  Blake,  V.-C,  28th  January,  1878;  where  iofantsare 
Interested  th«y  must  be  made  defendants  and  notice  of  the  appUcation 
must  be  served  on  the  OfScial  Guardian  ad  Utem:  Rule  3  (i),  18.  609, 
The  notice  of  motion  must  be  seven  clear  days  unless  otherwise  or- 
dered: Rule  215  (2). 

Where  a  lunatic  having  no  other  committee  than  the  Inspector  of 
Prisons  and  Public  Charities  is  Interested  the  Offid  '  Guardiaa  must 
be  notified  of  the  application:  see  Aule  609. 

Where  the  application  is  made  by  the  personal  representative  ei 
parte,  the  proceedings  should  be  entitled  "In  the  matter  of  llAf 
Estate),"  and  no  persons  should  be  named  as  plaintiffs  or  defendaots: 
Re  Curry,  Curry  v,  Curry,  17  P.  R.  69.  Where  no  sufficient  ground 
was  shewn  for  making  the  order,  it  was  refused:  Barry  v.  Barry,  19 
Gr.  458;  and  it  is  clear  that  the  personal  repreaentallve  canaot  appif 
for  administration  merely  to  obtalu  an  Indemnity  by  passing  his 
accounts:  White  v.  Cummins,  3  Gr.  602;  Cole  v.  Glover.  16  Gr.  392. 

How  far  a  deficiency  of  assets  justifies  a  personal  representative 
In  applying  for  administration  Is  the  subject  of  some  douM.  In  iSii 
orders  were  made  on  that  ground,  on  the  a  t)lIcation  of  the  personal 
representative,  in  Swetnam  v.  Swetnam,  6  P.  R.  149.  and  Re  Ette.  /&. 
159.  But  In  the  subsequent  cases  of  Re  Shipman.  Wallace  v.  Sfti> 
man,  24  Gr,  177;  Blake,  V.-C.  said  that  the  reasons  which  exlstd 
for  making  the  order  In  Re  Ette  no  longer  held  gnn<1,  s^d  that  the 
personal  representative,  on  being  sued  at  law,  could  set  up  the  de- 
ficiency of  assets,  and  claim  administration  under  The  Administration 
nf  Juttice  Act.     That  Act,   however,  was  in  force  when  Swetnan  v. 
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Bwetnam  and  Re  Ette  were  decided.  In  1877  In  Mnrfh  v.  Marth.  7  P.  i 
R.  126,  Spragge.  C,  held  that  the  rourse  pointed  out  In  Kn  Shipman 
flbould  be  followed,  and  refused  the  order;  and  In  Re  Jack,  Jack  v. 
Jack.  13  C.  L.  J.  358,  Proudfoot,  V.-C.  did  the  same.  On  the  other 
band,  in  Re  Bromley,  before  Blake,  V.-r .  28th  January.  1878,  the 
order  was  graated,  the  a|>pllcant  having  been  sued  by  one  creditor  In 
the  Division  Court,  and  another  creditor  having  written  to  him,  urging 
him  to  obtain  the  order. 

Aft  to  the  grounds  Justifying  a  personal  repreaentatlve  In  obtaining 
admlnlfttratlon:  see  further  Rule  84,  p.  450. 

It  Is  the  duty  of  on  executor,  on  a  deficiency  of  assetn  to  [tay  all 
creditors  pari  pauu  and  even  his  right  of  retainer  cannot  be  set  up 
ao  as  to  give  his  own  debt  any  preference,  but  the  lien  of  any  creditor 
on  the  real  or  personal  estate,  created  In  the  lifetime  of  the  deceased, 
la  not  to  be  prejudiced  by  this  rule:  see  The  Truttee  Act  (R.  S.  O.  c.  121), 
s.  53;  Meyers  v.  Meyers,  20  Or.  185;  WiMit  v.  Willin,  2&  Qr.  296;  Re 
Rota,  29  Qr.  385;  foreign  creditors  are  entitled  to  the  same  rights  as 
creditors  living  within  the  Jurisdiction:  Re  Klabe,  Kannreuther  v. 
Geiselhrecht,  28  Ch.  D.  175;  21  C.  L.  J.  155;  Milne  v.  Moore,  24  Ont.  456; 
a  creditor  who  has  recovered  execution  against  the  executor  has  no 
priority:  Bank  of  British  Tforth  America  v.  Mallory,  17  Or.  102;  and 
debts  due  by  the  deceased  as  trustee  form  no  exception  to  the  rule: 
Brock  V.  Cameron.  25  Or.  369.  And  It  would  seem,  ntrtwlthstandlng 
what  is  said  by  Mowat,  V.-C.,  In  Doner  v.  Rots,  infra;  that  creditors 
who  have  been  overpaid  may  be  compelkd  to  refund,  on  the  appUcar 
tlon  of  a  creditor  who  has  not  received  his  due  proportion:  Chamber- 
ten  V.  Clarke,  1  Ont.  135;  9  Ont.  App.  278.  But  a  creditor's  claim 
against  a  legatee  or  creditor  who  has  been  overpaid,  to  compel  him  to 
refund,  will  be  barred  In  six  years  from  the  time  of  the  overpayment, 
notwithstanding  that  the  creditor's  claim  against  the  testator's  estate 
In  not  barred:  Blake  v.  Oale.  31  Ch.  D.  196;  this  case  was  subse- 
quently affirmed  by  the  Court  of  Appeal,  however,  on  the  ground  that 
the  creditor  had  acquiesced  in  the  overpayment:  55  L.  T.  234;  as  to 
the  clrcumBtances  under  which  beneficiaries  who  have  been  paid  mo.e 
than  their  distributive  share  can  be  compelled  to  refund  at  the  In- 
stance of  other  beneficiaries:  see  Re  Winslow,  Frere  \  Winslow,  45 
Ch.  J.  249. 

Where  an  executor  improperly  Instltutea  an  action  for  admlnlstra-  Action  im- 
tlon  he  may  be  ordered  to  pay  the  costs  of  It:  Sullivan  v.  Sullivan.  16  Kght%r 
Gr.  94;  or  he  may  be  refused  his  costs  and  commission:  Graham  v.  occwioned 
Robaon,  17  Or.  310;  and  where  he  Improperly  renders  an  action  necps-  ffp^*,*^?" 
sary  by  a  creditor,  he  may  also  be  ordered  to  pay  the  costs  of  It:  tative*. 
McOill  v.  Co«r(ice.  17  Gr.  271.  "'*'  "'■ 

Where  the  personal  representative  obtains  the  Judgment,  the  con- 
duct of  the  reference  may  be  transferred  to  a  benefloiary:  Re  Curry. 
Curry  v.  Curry,  17  P.  R.  69. 

The  Judgment  may  be  awarded  for  the  purpose  of  preventing 
creditors  from  bringing  actions,  and  the  proceedings  thereon  may  be 
stayed  If  thought  proper:  see  Rule  613  (6). 

An  executor,  who  has  suffered  a  creditor  of  the  estate  to  recover 
judgment  against  him  by  default  of  appearanct--.  eairnot.  on  subse- 
quently obtaining  a  Judgment  for  administration,  restrain  the  creditor 
from  proceeding  on  his  judgment,  even  though  there  be  a  deficiency 
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ol  «MeU:  llmcr  v.  Bom.  It  Or.  2S9;  and  h«  H»(chliiioii  v  a-u.. 
11  ir.  <77.  *"■ 

■<twbI  AppllMttMi.— Where  two  or  more  appllcntloni  >re  mn, 
by  dlBerent  penou  under  Hutei  (08,  610,  only  one  Judgment  tor  adm  t 
luratlon  lall  be  granted;  and  the  Court  may  determine  whkh  ol  ib( 
appllcanU  aliall  have  the  carrlate  of  It,  the  rule  beln(  to  Hn  tht 
conduct  ot  the  prooeedlnn  celerti  faribui  to  the  party  moit  Intereiuil 
In  prosecuting  them  properly  and  economically;  Pt rrin  v.  p.rnn  ■ 
Chy.  Ch.  452;  Be  Aiamt,  Aiomt  i.  Uutrhead.  6  P.  R.  28:i;  Re  Drarao. 
8  P.  R.  330;  He  Prime.  48  L.  T.  208;  Penni/  v.  fran-it.  7  Jur.  N  8 
248;  but  lee  Be  Siclre,  Mellor  v.  Sujlrc,  46  L.  T.  437.  The  conduct  iru 
given  to  the  first  applicant  In  Re  Weit,  Wett  v.  Falfclncr.  7  C.  L.  T.  il\ 
but  a  creditor  whose  claim  is  admitted  should  be  preferred  to  i 
creditors  whose  claim  is  disputed:  Re  Rou,  Wingfiild  v.  aialr.  m:. 
1  Ch.  482;  96  1..  T.  814 ;  the  carriage  ot  the  Judgment  may  be  chanpii 
in  case  of  delay:  PoKcrson  v.  Sco((,  4  Or.  145;  and  see  Rain  402,  (OT. 
and  notes.  As  between  a  separate  creditor  and  a  paruiershtp  (.redltor 
of  the  person  whose  esute  Is  to  be  adminlrtered,  tht  conduct  ot  lit 
proceedings  is  given  to  the  former:  Re  UcRae,  FotUr  v.  Dauli  "3  ch 
D.  16;  48  L.  T.  644. 

Tbe  conduct  of  the  reference  under  a  Judgment  obtained  b7  i 
personal  representative  may,  for  good  cause,  bo  transferred  to  i 
beneflciary  named  as  a  defendant,  although  not  actually  served  with 
notice  of  tbe  application  on  which  the  Judgment  was  proDounced: 
Re  Curry,  Curry  v.  Curry,  17  P.  R.  69. 

An  accounting  party  should  not,  as  a  rule,  have  the  carriage  ot  tbe 
proceedings,  especially  where  there  is  a  competition  between  him 
and  beneficiaries  as  to  who  should  be  first  in  obtaining  an  adminis- 
tration order;  /&. 

See  also  notes  to  Rule  86. 

""'e'/di'i,,.        611-— (1)    Where    judgment    for    administration  is 
10  •dminiit.r.  granted  the  Master  to  whom  the  matter  is  referred  sliall 
proceed  to  administer  the  estate  in  the  most  expeditions 
and  least  expensive  manner,  and  in  doing  so  shall,  with- 
out special  direction,  take: — 

(o)  An  account  of  the  personal  estate  of  the  de- 
ceased, in  the  pleadings  mentioned,  come  to 
the  hands  of  his  executors  (or  administrator); 

(b)  An  account  of  his  debts; 

(c)  An  account  of  his  funeral  expenses; 

(d)  An  account  of  the  said  testator's  legacies; 

(e)  An  inquiry  as  to  what  parts,  if  any,  of  the  real 

and  personal  estate  are  outstanding  or  dis- 
posed of: 
(/)  An  inquiry  as  to  what  real  estate  the  deceased 
was  seised  of,  or  entitled  to,  at  the  time  of 
his  death; 
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(g)  An  inquiry  as  to  what  incumbrances  affect  the  ■ 
real  estate ; 

(A)  An  account  of  the  ronts  and  profits  of  the  real 
estate  received  by  any  party  since  the  f^.cath; 

(i)  An  account  of  what  is  dr-^  t  >  such  of  the  incum- 
brancers as  shall  conseu  to  sale  in  respect 
of  their  incumbrances; 

(;')  An  inquiry  as  to  what  are  the  priorities  of  such 
last  mentioned  incumbrances. 

(2)  The  Master  shall,  under  any  such  reference,  have 
power  to  deal  with  both  the  real  and  personal  estate, 
including  the  power  to  give  all  necessary  directions  for 
its  realization,  and  shall  finally  wind  up  all  matters  con- 
nected with  the  estate,  without  any  further  directions, 
and  without  any  separate,  interim,  or  interlocutory  re- 
ports or  orders,  except  where  the  special  circumstances 
of  the  case  absolutely  call  therefor. 

(3)  All  money  realised  from  the  estate  shall  forthwith 
be  paid  into  Court,  and  no  money  shall  be  distributed  or 
paid  out  for  costs  or  otherwise,  without  au  order  of  a 
Judge,  and  on  the  application  for  an  order  for  distribu- 
tion, the  Judge  may  review,  amend,  or  refer  bad:  the 
report,  or  make  such  other  order  as  may  seem  just. 
C.R.  953. 

For  Forms  of  Judgment:  s'^e  No.  104,  and  H.  ft  L.  Forma,  No:;. 
878  and  879. 

In  simple  casM.  where  all  parties  interested  are  represented  bet  ire  ^u*impia 
the  Master,  tt  would  be  posrtWe.  under  thia  RV.e,  for  the  Mairt:er  to  "'"epo/t 
defer  making  any  report  until  the  accounts  "•-■!     taken  and  the  eetate  nBc#i>»ry. 
realized,  and  then  by  one  general  report  to  wind  up  all  matters  con- 
nected with  the  estate,  and  this  course  is  pursued  wherever  practicable. 

The  Master  has  power  to  give  any  special  directions  he  may  think 
proper  respecting  the  carriage  of  the  judgment,  where  there  are  con- 
flicting claims,  and  also  to  transfer  its  carriage  from  one  party  to 
another.  If  occasion  should  retjuir.  or  to  transfer  the  conduct  of  the 
reference  to  any  party  he  may  find  entitled:  see  In  re  Curry,  Curry 
V.  Curry,  17  P.  R.  69;  the  rule  being  to  give  «he  conduct  of  the  proce 
ings  ceteris  paribus,  to  the  party  most  Interested  In  prosecuting  them 
properly  and  economically:  PcrHn  v.  Perrin.  3  Chy.  Ch.  452;  fie 
Draggon,  8  P.  R.  330;  and  see  Re  Adams.  Adams  v.  Muirhead,  6  P.  R. 
283;  Lamhier  v.  Lamhier,  9  P.  R.  422;  Re  Prime.  48  L.  T.  208;  ^ee, 
however,  Re  awire,  Meltor  v.  SvHre.  46  U  T.  437;  Totcnsend  ^  ■'  on- 
send,  23  Ch.  D.  100;  48  L.  T.  694;  Re  West.  West  v.  Falkiner,  ..  L. 
T.  85.  where  It  was  held  that  the  party  first  originating  proceedings 
was  entitled  to  the  conduct:    sed  vide.  In  re  Curry,  supra;   but  as 
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betveen  a  creditor  wlio«  elalm  li  KdmlttMl  and  one  wbcw  ■  claim  i 
dlipuU'd  the  forniPr  la  to  be   pn-fi'md:    /.•-■  Itont.  \Vi>uifl.u  v   bT 
1907.  1  Ch.  482;    »«  h.  T.  814.  ""'" 

Th«  admlnlatralloD  of  two  MtiUfs  mar  be  conwlldiiH,  wbere  imi 
mately  connected:  Ite  ^tiamt,  A<iaiit*  v.  Muirhvad.  a  v.  u.  :s;j 

The  object  of  thli  Rule  Is  to  do  awajr  with  the  n. iranhy  of  a  beir 
ing  on  further  dlrcctloni  Id  admlnlstratloD  tults;  the  Judpn^Bt 
granted  by  the  Mailer  roveri  all  thote  direction*  wlikh.  by  tlip  formn 
I.racttce,  wore  uRually  made  on  the  hearing  on  further  directioni 
exrei»t  the  order  for  payment  of  tlw  fund  out  of  Court:  e.g.  u  directi 
any  balaocea  found  In  the  handi  of  accounting  purtii*  to  br  [.iid 
Into  Court,  It  also  authorizes  a  ule  of  the  land,  the  paymmt  ot  itt 
purchase  money  Into  Court,  the  execution  of  conveyances  by  «ll 
proper  parUee,  and  empower*  the  Ma«ter  also  to  ixecut.'  Mich  cob- 
veyancea  for  Infanta,  who  are  Incapable  of  executing  the  same  th?iB- 
aelvea:  see  Porm  No.  lUi,  H.  A  L.  Forma,  No.  878;  RuUt  4W,  rt  tfq 
The  Maater  haa  alio  power  to  make  any  order,  or  repor.  whlob  mj 
be  neceaaary  for  completely  winding  ui)  the  eatate.  or  i)rot  iriinj  tie 
righti  of  the  parties  to  the  action.  Where  the  executor  la  Insolvent  3 
reoelrer  may  be  appointed:  Harrnin  v.  HVif/is,  !)  fir.  44;:;  and  It  wouM 
seem  that  a  receiver  may  ba  appointed,  when  neceaaary.  In  procwrlinp 
f»mmenced  under  Kule*  608,  810;  lie  t'ranckt;  Drake  v.  /'runcie.  ;s 
L.  T.  305;  but  any  motion  for  a  receiver,  or  au  injuactlon  would  have  to 
be  made  to  the  Court:  see  Jud.  Act,  %.  17.  nnd  Ruha  205,  JOT;  as  to  iln 
rights  of  a  spociflc  devlaee  or  legatee  In  regard  to  proiwrty  taken  pOM.-s. 
slon  of  by  a  receiver,  or  manager:  see  Re  Day.  1898,  2  Ch,  :H0;  79  L  T 
486. 

The  words  "  without  any  separate  interim,  or  Interlocutory  reportj, 
or  orders,  except  where  the  special  circumstances  of  the  case  abio- 
lutely  call  therefor,"  Indicate  that  it  Is  only  unnecessary  orders,  or 
reports,  that  are  dispensed  with,  but  that  so  far  as  such  intertocutorr 
reports,  or  orders,  may  be  Msentlal  to  the  winding  up  of  the  estate. 
the  Master  Is  to  have  power  to  make  them.  Under  Rule  421.  a  party 
directed  by  the  Master  to  bring  In  any  account,  or  do  any  other  act. 
is  to  be  held  bound  to  do  the  same  In  pursuance  of  th*'  direction  ot 
the  Master  without  any  formal  order  being  served  for  that  purpose, 
The  provlalona  ot  that  Rule,  of  course,  only  apply  when  the  party 
attends  the  Master  In  person  or  by  solicitor,  and  has  notice  of  the 
direction. 

The  Maater  6h(mld  not  proceed  with  the  reference  fx  purte,  eren 
though  tJie  defendant  did  not  appear  on  the  motion  for  Jndgnipnt; 
Jackion  v.  Matthcv^t,  12  Qr.  47;  Robiiaon  v.  IVAifcomftt-,  20  Or.  415; 
and  see  Rule  403. 

Under  an  ordinary  administration  Judgment,  the  Master  may  take 
an  account  y-l  timber  cut  with  which  a  defendant  Is  chargeable: 
Htewart  v.  Fletcher.  18  Or.  21;  and  may  also,  without  any  special 
directions,  take  evidence,  and  report  the  facts,  aa  to  paymonts  made 
by  executors  for  the  maintenance  and  education  ot  infant  benefi- 
ciaries: Stewart  v.  Fletcher,  16  Gr.  235;  and  may  also  take  tte 
accounts  on  the  footing  of  wilful  neglect  and  default:  see  supra,  //ulfs 
409  and  60S,  and  notes;  and  when  the  widow  of  the  deceased  is  found  a 
debtor  to  the  estate,  her  indebtedness  may  be  set  off  against  Ler  claim 
for  past  and  future  dower :  WiHlant*  v.  Reynolds,  2.'j  (3r.  49;  and  a  debt 
due  by  a  legatee  to  the  estate  may  be  eet  off  pro  tantc  against  bis 
legacy:  In  re  Taylor,  TayJcr  v.  Wade,  1894,  1  Ch.  671.  70  L.  T.  556; 


ADMINWTKATION  action  — HK(KEKniN(lK  ON  RKKKKKNTK. 


1257 


X  K.  IA6.  Tb*  Muter  would  bave  ■Imllur  fowcm  iindpr  b  Judgnptit  B«la«li. 
fraDled  by  liimieir;  be  wruld  »I»o  be  4-ntltk>d  to  make  alt  propor  cuBit.»n.»- 
allowance!  to  expcutori,  adnttnlatrutom,  and  trudfecii.  by  way  of  coir-  tion  lo""* 
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*^  fit .  mmy 

Aa  to  compensation  to  dc  allowed  pxecutora  and  trustecu:  nee  not»  ''••"'>*••* 
to  /talc  410.  tupra.  p.  9i*ff. 

The  executor'tf  claim  for  eompenaatlon  li  prior  to  the  rlalmii  of  t'-m.pen.» 
crcdltori;   Uarriion  v.  Patterton.   11  Or.  106.   and  a  tru»to«'«  claim  {J;*,", ''/'';,'- 
for  compennatloQ  must  bp  satlafled  bofore  a  conveyance  of  the  tniit  cr/dfiuVr. 
eitate  to    thf    rr$tui   que  trutt   wlU   he  ordered:    Lifr   Atiociation  of 
Scotland  v.  Walker.  24  Or.  293. 

An  administration  judirmen^  as  to  realty  operatfi  as  an  Immediate  Kn.ft  of 
conversion   and    If  any   benendary   should   die  after   judrment  but  J"*'"""-'" 
before  sale,  b^  share  would  be  personalty  and  distributable  aa  such : 
Fauntlerov  v.  Beebe,  1911.  2  Ch.  257;  104  L.  T.  704. 

The  only  order  which  the  Master  appears  to  t>e  precluded  from  order  for 
making  tn  lutts  for  administration,  in  whtcAi  he  has  awarded  Judirment,  PM;n«nt  out 
Is  that  for  the  payment  out  of  the  money  tn  Court;  but  the  Master  "knnoVu 
should  state  the  amount  of  the  commission,  and  what  he  finds  would  "i*''*  *'>' 
be   a   proper   apportionment    thereof    among   the    different    solicitors     "^"' 
under  tt%le  653,  and  also  the  amounts  he  flnda  payable  to  creditors, 
and  other  beneficiaries,  respectively. 

The  order  for  payment  Is  to  be  made  by  a  Judf  tn  Chambers:  Apiiiicfttion 
Rule  207  (13).  Application  for  this  order  Is  to  be  ff  In  Chambers  h'i"i*;j; 
on  a  Tuesday  or  Friday:  Rule  234;  except  In  Ottawa  a_ ^  London,  where 
It  may  be  made  on  Saturday  at  the  weekly  sittings.  The  application  Is 
to  be  made  upon  notice;  and  It  would  seem  that  all  persons  wlo.  uuder 
the  former  practice,  would  ^9  entitled  to  notice  of  a  hearing  on  further 
directions,  would  be  entitled  to  notice  of  such  an  application. 

Where  a  party  Is  not  satisfied  with  the  findings  of  the  Master,  the  \ 
Judge,  on  any  motion  for  distribution,  may,  on  notice  being  given  by  X^^ 
the  complaining  party  to  the  other  parties,  review  the  Master's  decl-  n^,fif.«rjr. 
slon  without  an  appeal.  If  the  matters  complained  of  can  Iw  investi- 
gated and  disposed  of  on  reading  the  pl'^^dlngs  (If  any),  and  Judg- 
ment, and  the  Master'e  report  without  reference  to  the  evidence; 
otberwiae  an  appeal  In  the  usual  way  under  Rule  602,  et  $eg..  Is  neces- 
sary; Kendrick  v.  Kcndrick.  9  C.  L.  T.  310. 

Credltora'  Claims. — As  to  the  mode  of  making  Inquiries  for,  and  cr*-<tirori' 
Investigating,  claim*  of  creditors:  see  Bu'es  412-415,  and  notes.  claims. 

Where  an  executor,  or  trustee.  Is  In  default,  usually  any  claim  he  inaeijicdneii 
may  have  against  the  estate  may  be  set  off  pro  fonfo  against  his  in-  ^^  ("■t'J" 
debtedness  to  the  estate;   and  usually  he  cannot  otherwise  get  any  ioe»t»to, 
benefit  from  the  estate  until  he  has  properly  accounted  for.  and  paid 
what  he  owes  to  the  estate;   but  where  an  executor  has  assigned  a 
specific  legacy,  those  entitled  to  the  residuary  estate  are  not  entitled 
as  against  the  assignee  to  have  the  specific  legacy  sot  off  pro  tanto 
against  what  the  executor  Is  owing  to  the  residuary  wtatc:  Re  Town- 
drow,  Grattan  v.  Machen.  1911,  1  Ch.  662;  neither  can  a  debt  due  by  the 
executor  to  the  estate  which  Is  barred  by  the  Statute  of  Llmltatlona  be 
set  off  against,  or  deducted  from,  moneys  lo  which  he  is  beneficially 
entitled  out  of  the  rttate:  Re  Bruce,  Lawford  v.  Bnice,  1908,  2  Ch.  68J; 
99  L.  T.  704. 
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612.  It  shall  not  be  obligatory  on  the  Court  to  pro- 
nounce or  make  a  judgment  or  order  for  the  administra- 
tion of  any  trust  or  of  the  estate  of  any  deceased  person, 
if  the  questions  between  the  parties  can  be  properlv 
determined  without  such  judgment  or  order.   C.B.  954. ' 

See  Eng.  Rule  (1883)  772:  Comptell  v.  aUletpic.  I9«0,  l  ch  •"<:,■ 
Be  Kuan,  32  Ont  224;  Re  McCuUy.  McBulty  v.  McCuUy,  23  0.  L.  H.Vj( 

Administration  was  refused  In  Re  Ohent,  5  O-  W.  R.  H8,  but  it 
order  was  made  for  payment  to  the  applicant,  a  legatee,  of  a  ram  oi 
account  of  his  share  under  the  will. 

613.  In  any  action  or  proceeding  for  the  administra 
tion  or  execution  of  trusts  by  a  creditor  or  benefician 
under  a  will,  intestacy  or  instrument  of  trust,  where  m 
accounts  or  insufficient  accounts  have  been  rendered,  the 
Court  may,  instead  of  pronouncing  judgment  for  ad- 
ministration : — 

(a)  Order  that  the    executors,    administrators  or 
trustees  shall  render  to  the  plaintiff  or  a 
plicant  a  proper  statement  of  their  accounts. 
with  an  intimation  that  if  it  is  not  done  they 
may  be  made  to  pay  the  costs  of  the  proceed- 
ings, and  may  direct  the  action  or  proceeding 
to  be  stayed  or  to  stand  over  in  the  meantime, 
as  may  seem  just ; 
(6)  Where  necessary,  to  prevent   proceedings  by 
other  creditors,  or  by  beneficiaries,  make  the 
usual  judgment  for  administration,  with  a 
provision  that  no  proceedings  are  to  be  taken 
thereunder  without  the  leave  of  the  Conrt. 
C.B.  955. 
See  Eng.  (1883)  B.  772  (a). 

After  a  judgment  for  administration  has  been  granted,  creditors 
will  ordinarily  be  restrained  from  bringing  actions  to  enforce  their 
debts  against  the  personal  representative:  see  Re  Langtrv.  18  Or.  530, 
and  following  cases  cited  In  note  to  Rule  608,  tupra,  p.  1250. 

The  effect  of  clause  (6)  of  this  Rule  Is  to  enable  the  Court,  In  a 
proper  case,  to  stay  actions  by  creditors  by  granting  a  Judgment  for 
administration,  and  at  the  same  time  to  stay  proceedings  en  the 
Judgment.  But  such  a  stay  would  probably  not  be  granted  If  It  were 
shown  that  creditors  were  likely  to  be  unduly  prejudiced  thereby. 

614.  Special  directions  touching  the  carriage  or  eicoii- 
tion  of  the  judgment  may  be  given  as  may  be  deemed  ei- 
pedient ;  and  in  ease  of  applications  by  two  or  more  per- 
sons, or  classes  of  persons,  judgment  may  be  granted 
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to  one  or  more  of  the  claimants  as  may  seem  just ;  the  ■»"  "'• 
carriage  of  the  judgment  may  be  subsequently  given  to 
other  persons  interested.    C.E.  989. 

This  Rule  Is  based  on  C.  R.  649,  and  not  on  C.  R.  989,  as  it  pur- 
ports to  be. 

(ii)  Partition. 

615. — (1)  An  adult  person  entitled  to  compel  partition  Aduitp.»r 
of  land  or  any  estate  or  interest  therein  may,  by  orig-  "'/''Rmoii 
inating  notice  served  on  one  or  more  of  the  persons  en- 
titled to  a  share  therein,  apply  for  partition  or  sale. 

(2)  Where  an  infant  [or  lunatic  who  has  no  committee  infant. 
except  the  Inspector  of  Prisons  and  Public  Charities],  mu«"e're 
is  interested,  he  shall  be  made  a  party  defendant  before  bySmc'Si 
judgment,  and  notice  shall  be  given  to  the  Official  Guar-  «"*""" 
dian.     [Notice  of  such  application  shall,  unless  other- 
wise ordered,   also   be   given   to   such   lunatic].      {As 
amended  by  Rule  773). 

(3)  The  Master  shall  proceed  in  the  least  expensive  proteeainB. 
and  most  expeditious  manner,  for  partition  or  sale,  the  torpinttion. 
adding  of  parties,  the  ascertainment  of  the  rights  of  the 
various  persons  interested,  the  taxation  and  payment  of 

costs,  and  otherwise. 

(4)  All  money  realized  shall  forthwith  be  paid  intowonejj^^ 
Court,  and  no  moneys  shall  be  distributed  or  paid  out  b«  paid  into 
for  costs  or  otherwise,  without  an  order  of  a  Judge ;  paid  ont  on 
and  on  the  application  for  an  order  for  distribution,  the  o°dr. ' 
Judge  may  review,  amend,  or  refer  back  to  the  Master 

his  report  or  make  such  other  order  as  may  seem  just. 
C.E.  956.   Amended. 

The  words  In  t  ]  indicate  the  amendments  made  in  cl.  2  by  Rule 
773.    See  tn/ro.  Rule  616,  and  notes. 

For  Form  ot  Judgment,  see  No.  106;  H.  ft  L.  Forma  Nos.  926.  1386. 

The  Form  105  must  be  read  In  the  light  ot  legislation  by  which  the 

.  Court  has  been  given  power  to  order  a  sale,  and  Its  meaning  is  that 

a  partition  is  to  be  made  unless  It  is  shown  by  those  who  ask  tor  a 

sale,  that  partition  cannot  be  made  without  injury  to  the  interests 

ot  the  owners:  Ontorio  Power  Co.  v.  Whattler,  7  O.  L.  R.  198. 

Under  a  Judgment,  theretore.  In  the  Form  No.  10.j :  H.  &  L.  Forma. 
No.  926.  tie  Master  is  to  make  partition  unless  it  Is  shown  that  It  can- 
not be  made  without  prejudice  to  the  rights  ot  some  ot  the  owners; 
Ontorio  Poioer  Co,  ».  Whattler,  aupro. 
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This  Rule  is  conflned  to  the  case  of  proceedings  instituted  by  adult 
perBons.  The  provisions  of  liuhs  "9-8r.  extend  to  applications  for 
tition;  formerly  it  was  necessary  to  make  all  tenants  In  rnmmon  of  the 
land  in  question  parties  to  the  bill;  under  this  Rule,  it  stifflces  to 
notify  one  or  more  of  such  persons;  all  other  persons  Interested  must 
be  served  with  the  Judgment  in  the  Master's  Office:  Ituk  87  unless 
such  service  Is  dispensed  with;  an  order  dispensing  with  service  must 
be  obtained  from  the  Master  to  whom  the  matter  Is  referred:  R( 
Hynca,  19  P.  R.  217.  As  to  parties  who  have  not  been  heard  of  for " 
years,  see  The  Partition  Act  (R.  3.  0.  c.  114).  s.  6;  a  guardian  may 
be  appointed  for  them  by  a  Judge  in  Chambers:  lb.;  Re  Hynes.  isprn. 
Parties  on  whom  service  of  a  Judgment  is  dispensed  with  are  not 
bound  by  the  proceedings:  see  note  to  Rule  79.  The  application  can- 
not be  made  for  the  partition  of  an  estate  of  a  deceased  person,  until 
the  lapse  of  one  year  from  his  death:  The  Partition  Act.  a,  5  (2); 
Grant  v.  Grant,  9  P.  R.  211.  Where  the  interests  are  unequal,  the  per- 
son having  the  largest  interest  should,  as  a  general  rule,  be  notified 
of  the  application. 

This  Rule  does  not  apply  where  it  Is  necessary  to  add  a  defendant 
whose  elaim  to  share  In  the  estate  Is  contested,  e.g.,  where  a  stranger 
is  in  possession  claiming  adversely  to  the  plaintiff  and  his  co-tenants, 
an  action  must  be  brought  by  writ:  see  Macdonell  v.  ilcGiUis.  S  P. 
R.  339;  Bennetto  v.  Bennetto.  6  P.  R.  145;  Young  v.  Wright.  8  P.  R. 
198;  Ke  McMillan.  8  P.  R.  546;  17  C.  L.  J.  86;  Hopkin$  v.  Hopkins. 
9  P.  R.  71;  and  wliere  the  defendant  claimed  to  have  acquired  a  title 
by  possesBlon  In  severalty  to  part,  and  to  have  only  an  easement  h 
the  residue:  Stroud  v.  Sun  Oil  Co..  7  O.  Ij.  R.  704;  8  0.  L.  R.  'il 
Where  it  appears  that  some  preliminary  question  must  be  decided 
before  It  can  l>e  determined  whether  partition  should  be  granted,  the 
motion  will  be  adjourned  until  after  the  trial  of  an  action  to  be 
brought  to  determine  such  question:  Smith  v.  Smith,  1  0.  L.  R.  404; 
but  where  the  Master  assumes  to  decide  the  preliminary  question,  his 
Judgment  is  appealable;  semble.  under  Rule  505:  see  Stroud  v.  Siiii 
Oil  Co.,  jttpra.  And  where  after  Judgment  for  partition  has  been 
granted  a  question  Is  raised  as  to  the  validity  of  an  outstanding  lease. 
it  would  seem  that  the  Master  has  no  jurisdiction  to  try  It,  but  an 
issue  may  possibly  be  directed  by  a  Judge  under  Rule  233:  see  Re 
Rogers,  Rogers  v.  Rogers,  11  P.  R.  90. 

AJl  parties  interested  In  the  land  who  are  not  ser^-ed  with  tbe 
notice  of  motion  for  the  judgment,  will  have  to  be  served  with  an 
office  copy  of  the  Judgment:  Rule  404;  and  they  will  be  entitled  to 
move  to  vary,  or  set  It  aside,  as  provided  by  Rule  405, 

Execution  creditors'  claims  are  not  kept  alive  merely  by  the  credi- 
tors being  made  parties  In  a  partition  action,  and  their  executions  will 
lapse  unless  kept  duly  renewed,  at  ail  events,  until  there  is  some  judicial 
declaration  of  their  rights  to  a  lien;  Macdonell  v.  Best,  6  0.  L.  R.  IS. 

A  tenant  In  common  who  has  been  himself  in  actual  occupation  of 
the  whole  estate  cannot  t»e  charged  with  an  occupation  rent:  Hen- 
derson V.  Eason.  17  Q.  B.  701;  Rice  v.  George,  20  Gr.  221;  He  Kirk- 
Patrick,  Kirkpatrick  v.  Stevenson,  10  P.  R.  4;  Hill  v.  Bicken,  77  L 
T.  127,  except  in  favour  of  an  infant  co-tenant:  Courcier  v.  Courcitr. 
26  Gr.  307.  He  is,  however,  liable  to  account  to  his  co-ienants  for 
rents  and  profits  received  from  third  parties:  Ooodenotc  v.  Farquhar. 
19  Gr.  ei4;  Curtis  v.  Coleman,  22  Or.  561;  and  if  he  makes  any  claim 
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for  tmprovement3  made,  or  for  prior  Incumbrances  paid  oS,  by  him,  Bnl*  616. 
he  must  submit  to  account  Tor  an  occupation  rent,  otherwise  he  can- 
not he  allowed  them :  Rice  v.  George,  supra,  p.  1260;  Jiivet  v.  Dcsourdi, 
12  C.  L.  J.  203.  But  as  against  a  mortgagee:  Hill  v.  Hitkcn,  supra,  p. 
1260,  or  an  execution  creditor  of  the  tenant  who  has  been  In  possession, 
the  other  tenanta  In  common  cannot  charge  hU  share  with  the  excess 
of  rents  received  by  htm,  In  priority  to  the  mortgage,  or  execution: 
Mcpherson  v.  McPheraon,  10  P.  R.  140.  Where  a  tenant  In  com- 
mon is  lessee  of  his  co-tenant's  shares  and  continues  In  sole  pos- 
session atter  the  expiration  of  the  lease,  he  becomes  liable  to  his 
lewiH-  for  use  and  occupation:  Leigh  v.  Dickeson,  12  Q.  B.  D.  194;  15 
Q.  B.  D.  60;  50  L.  T.  124;  52  L.  T.  790.  Only  such  improvements 
as  are  made  by  a  tenant  in  common  to  prevent  the  estate  going  to 
ruin  are  recoverable:  lb. 

Improvements  made  by  a  tenant  In  common  before  the  tenancy 
In  common  becomes  an  estate  in  possession,  e.g.,  during  a  prior  life 
estate,  are  not  recoverable  against  his  co-tenants:  Lasby  v.  Crewson, 
21  Ont.  255. 

In  making  partition,  those  portions  on  which  improvements  have  improve- 
been  made  by  any  of  the  tenants  In  common  should,  as  far  as  pos-  ^''j^/iot!"*" 
Bible  be  allotted  to  the  parties  by  whom  they  were  made:  see  Wood 
5     V.  Wood,  16  Gr.  471. 
I         As  to  the  principle  on  which  Improvements  made  by  a  tenant  in 
'     fee  of  a  moiety  should  be  allowed  as  against  a  tenant  for  life  of  the 
other  moiety:  see  WiUiama  v.  Williamt,  81  L.  T.  163. 

In  making  a  distribution  of  purchase  money  derived  from  land 
held  in  common,  a  tenant  In  common  who  has  m&de  permanent  Im- 
provements is  entitled  to  be  allowed  therefor;  see  Re  Cook,  1896.  1 
Ch.  923;  74  L.  T.  652. 

Where  a  sale  Is  directed  In  a  partition  action  the  Master  should 
inquire  as  to  incumbrances  existing  on  the  shares  of  the  parties 
Interested  up  to  the  time  of  sale,  and  not  merely  up  to  the  commence- 
ment of  the  proceedings:  Robson  v.  Robson,  10  P.  R.  324;  20  C.  L. 
J.  192.  Such  persons  as  have  incumbrances  should  be  made  parties 
under  Rule  404,  and  if  not  made  parties  they  will  not  be  bound  by 
the  proceedings. 

As  to  the  allowance  of  a  sum  In  gross  in  lieu  of  dower:  see  The 
Infanta  Act  (R.  S.  O.  c.  153).  s.  19.  and  The  Partition  Act  (R.  S.  0.  c. 
114).  s.  8;  and  Oleeson  v.  Byrne,  25  L.  R.  Ir.  361. 

616.  An  application  for  partition  on  behalf  of  an  infant  om.J^}^^  ^^ 
by  his  guardian  or  next  friend  may  be  made  with  the  5jp»«;iJ«„V' 
sanction  of  a  Judge  to  be  first  obtained  upon  notice  to  by  in(.nt. 
the  Official  Guardian.    New. 

See  Rule  615  (2),  which  requires  that  an  infant  shall  be  made  a 
defendant  before  judgment  to  applications  by  adults. 

Rule  615  (2)  may  seem  to  be  inconsistent  with  Rule  616,  the  former 
provides  that  where  an  infant  is  interested  he  shall  be  made  a  defen- 
dant; whereas  Rule  616  provides  that  he  may  be  a  plaintiff,  and  he,  of 
course,  cannot  in  the  same  action  be  both  plaiutill  and  defendant.  This 
Rule  may  be  harmonized,  however,  by  construing  clause  2  of  Rule  616 
as  merely  applying  to  actions  by  adults. 
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The  notice  of  motion  for  a  Judgment  for  partition  of  sale  mutt  h* 
a  seven  days'  noUce  unless  otherwise  ordered:  Rule  215  (2). 

The  Master  In  Chambers,  and  Local  Maaters.  appear  to  have  jurU 
diction  to  entertain  unopposed  motions  for  administration  or  mm 
tlon:  Rules  208.  209;  but  see  Rule  212,  which  gives  jurisdiction  to  a 
Judge  in  Chamberb.  or  the  Local  Judge  of  the  County  where  tlie  land 
or  part  of  the  land  Is  situate,  or  where  the  testator  died,  to  eateruin 
motions  for  administration  or  partltloii. 

A  Local  Master  formerly  had  no  power  to  make  an  order  for  pani 
tlon  of  lands  out  of  his  Jurisdiction,  i.e.,  hia  county,  and  if  he  did  so 
his  order  waa  null  and  void,  even  as  to  lands  within  his  count- 
Xichol  v.  AUenby,  17  Oat.  275;  but  the  present  Rules  do  n-  api*ar 
to  contain  any  such  restriction:  see  Rule  209;  and  see  Jud.  Act,  s 
16   (h). 

Formerly  when  lands  were  situate  In  the  County  of  York,  or  in 
irore  counUes  than  one.  the  appIicaUon  for  parUtlon  thereof  had  to 
bt,  made  to  a  Judge  In  Chambers;  but  that  restriction  do-s  not  appear 
to  exist  In  the  present  Rules,  and  applications  apparently  may  now 
be  made  to  the  Master  in  Chambers,  or  any  Local  Master,  or  Local 
Judge,  no  matter  where  the  linds  are  slmate,  and  It  is  only  where 
the  application  Is  opposed  that  their  jurisdiction  Is  ousted:  see  Rule 
208  (3),  and  must  be  referred  to  a  Judge  In  Chambers:  Rule  207  (S) 

Formerly  where  two  or  more  judgments  are  granted  for  partition 
of  different  parts  of  the  same  person's  estate,  the  proceedings  might 
be  consolidated  under  C.  R.  957,  but  this  Rule  has  not  been  continued. 
Possibly  it  may  be  dono  still  under  the  general  jurisdiction  to  cod- 
BoUdate  actfons:  Rule  320. 

Wherever  an  account  Is  r?quired  from  any  person,  such  person 
should  be  made  a  defendant  in  the  first  Instance,  as  it  would  seem 
that  parties  served  with  the  Judgment  in  the  Master's  office  cannot  be 
made  to  account  thereunder:  Walker  v.  Seligmann,  L.  R.  12  Eq.  152; 
Hopper  V.  Harrisort,  28  Or.  22;  Re  Parkes,  66  L.  T.  151. 

Tbe  plaintltr  was  formerly  bound  to  allege,  and.  If  It  was  disputed, 
to  prove,  his  title,  and  under  this  Rule  It  will  still  be  neeeasary  that 
the  afndavlts  In  support  of  the  application  should  establlsli  the  appli- 
cant's title,  and  It  would  also  appear  to  be  necessary  to  show  thereby 
the  estates  and  Interests  of  all  other  persons  Inte'.-ested  as  Join, 
owners.  The  existence  of  a  discretionary  power  of  (>ale  In  truatees, 
does  not  exclude  the  jurisdiction  of  the  Court  to  order  partition: 
Boyd  V.  Allen.  48  L.  T.  628;  but  a  partition  was  r-jfused  In  a  case 
where  the  trustees  were  taking  active  procesdlngf.  to  execute  the 
power;  Re  Dennis,  14  Ont.  267. 

The  fact  that  the  estate  In  question  Is  vested  In  the  personal  repre- 
sentative is  an  answer  to  any  appllcatlc  by  a  beneficiary  for  parti- 
tion :  Re  McCully,  McCuUy  v.  McCully.  23  O.  L.  R.  156 ;  and  it  Is  Im- 
material that  an  ex  parte  order  allowing  the  personal  representative 
to  register  a  caution  has  been  obtained  after  the  notice  of  motion  for 
partition  was  served:  7b. 

Where  the  only  defendant  was  the  lessee  for  7  yearn,  of  an  un 
divided  molefty.  it  was  held  that  the  parties  Interested  were  sufflcIentlT 
represented  to  entitle  plaintiff  to  a  judgment  for  sale:  Mason  v.  Keayt, 
78  L.  T.  3S. 

The  leave  required  to  Institute  proceedings  for  partition  on  behalf 
of  an  infant  should  be  obtained  before  the  notice  of  motion  is  served, 
and  should  in  the  notice  be  st.-ited  to  have  been  given. 
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A  partition  canDOt  tie  ordered  In  favour  of  a  peraon  beneflclaUy  Bnl*  Ai6- 
entitled  under  a  will  to  a  certain  portion  of  the  income  of  en  estate, 
wbere  there  is  no  joint   tenancy,  or  tenancy  in  common;   Dodd  v. 
PoHell,  1914,  2  Ch.  1. 

The  Court  will  not  decree  partition  of  lands  for  which  no  patent  partition 
has  issued,  neither  will  It  decree  a  sale  of  such  lands  at  the  Instance  JJ'^J™""' 
of  the  representatives  of  a  deceased  locatee:   Abell  v.  TVcir,  24  Or.  tented  Und. 
4(4;  Cuthtert  v.  Outhtert,  11  Or.  88,  at  p.  91;  Jenklna  v.  Ifiirlin.  20 
Gr.  613 ;  but  the  Court  may,  in  an  action  commenced  by  writ,  make  a 
declaratory  judgment  as  to  the  rtshts  of  parties  in  unpatented  lands, 
which,  if  the  Crown  is  willing  to  act  on  the  judgment  of  the  Court, 
may  have  the  eUect  of  a  partition:  see  Pride  v.  Rodger,  27  Ont.  320; 
Bull  V.  Frank,  12  Gr,  80,  ted  vide.  Brown  v.  West,  1  0.  S.  287. 

A  tenant  for  life  of  the  whole  estate  is  not  entitled  either  to  a  Tenant  for 
partition  or  «ale:   FUken  v.  Ife,  28  Ont  595;   OosSell  v.  Oaakell,  6  'jJJ°/„ 
Sim.  643;  and  see  Lalor  v.  Lolor.  9  P.  R.  455.  how  far' 

entitled  to 

A  tenant  for  life  of  a  moiety  Is  entitled  to  partition  as  against  a  partition, 
tenant  in  fee  of  the  other  moiety:    Williams  v.  Williams,  81  L,  T, 
163.    A  decree  for  partition  was  made  at  the  suit  of  a  dowress:  Horrt- 
ion  V.  BoKrtll,  before  Blake.  V.-C,  21st  January,  1880;   Devereux  v. 
Keams,  11  P.  R.  452,  overruling  Rotfv  v.  Ho<l»,  1  C.  L.  T.  646;  but  her 
right  to  partition  is  subject  to  judicial  discretion,  and  it  will  only  be 
granted  when  her  dower  cannot  conveniently  be  otherwise  set  apart: 
Fram  v.  From,  12  P.  R.  185.    A  dowress  in  the  whole  estate  la  not 
entitled  to  partition  or  sale:  see  Fisken  ».  I/e.  supra;  but  where  tb;, 
dower  is  claimed  out  of  an  unuiVided  share,  the  dowress  would  seem 
entitled  to  partition  or  sale,  as  the  only  way  by  which  her  claim 
can  be  properly  ascertained  and  satisfied.     A  mortgagee  of  an  un-  Mortsweei 
divided  share,  whose  tiUe  has  not  been  perfected  by  foreclosure  or  f^pJJtitlon. 
otherwise,  has  been  held  not  to  be  entitled  to  partition:    Troln  v. 
Snath,  before    Spragge,    C,    14th    April,    1875;    followed    by    Mere- 
dith. J.,  in  Mulligan  v.  Hendershott,  17  P,  R.  227;  and  see  LopIOBte 
V.  Seamen.  8  Ont.  App.  560;   but  In  Fall  v.  Elkins,  9  W.  R.  861,  It 
seems  to  have  been  assumed  that  a  mortgagee  was  entitled  to  this 
relief;    and   see  Dnucnport  v.   King,   49  L.  T.   92;    Agar  v.   Fairtax. 
2  W    A  T    L.  C.  7th  ed..  181 ;  as  to  whether  a  tenant  in  common  Tenant  in 
who  has  mortgaged  his  share  can  have  a  partition  without  first  paying  ^^^i,,, 
oft  his  mortgage,  see  0166s  v.  Haydon,  47  U  T.  184;   it  would  seem  ,,  nionjajed. 
not,  if  bis  mortgagee  objects:  Sinclair  v.  James,  1894,  3  Ch,  664;  71  »'7„J»;' 
L.  T.  483.     In  tbda  Province  It  would  seem  that  he  can.  if  his  mort- 
gagee docs  not  object,  and  that  his  mortgagee  should  be  made  a  party 
.ther  In  the  first  instance,  or  in  the  Master's  office,  but  any  additional  ^xtra  eoata 
costs  so  occasioned  must  be  borne  by  the  mortgagor:  McDougall  v.  »»_||J_1>« 
McDougaU,  14  Gr.  267;   Catton  v.  Banks,  1893,  2  Ch.  22;   1894.  3  Ch.  |,,,,|„„. 
E54;    «eiJ  DitJe  Belclier  v.   Williams,  45  Ch.  D.   610;    63  L.  T.   673; 
Be  MoCully,  McCully  v.  McCuUy,  23  0.  U  R.  156,  where  Is  was  held 
that  the  application  of  a  mortgagor  should  not  be  granted  where 
other  parties  interested  object;   a  mortgagee  who  comes  in  and  con- 
sents to  a  sale,  is  not  entitled  to  either  six  months'  notice  or  six 
months'  Interest:  Re  Houstcn.  Houston  v.  Houston,  2  Ont.  84;  and  see 
as  to  mortgages  made  since  1st  July,  1888:  The  Mortgages  Art  (R.  S.  0. 
c.  112),  3S.  15-18. 

A  party  wall  held  in  common  may  be  partitioned:  May  lair  Property 
Co.  V.  Johnston.  1894.  1  Ch.  508;  70  L.  T.  485. 
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BULES  OP  COUBI. 

A  mort»i«,  havln*  a  mortgage  aUecUng  tbe  wbolo  u„j  ,,„,„ 
not  be  made  a  party  unlex.  a  >ale  1.  to  be  had,  ana  i,e  coiiien,r 
It.  being  made  Iree  from  hi.  mortgage:    slHcMr  v,  JLT.     !    " 
Cb.  564;   71  L.  T.  483.  '  ""■  ■ 

A  partition  or  .ale  canoo-  bo  ordered  a.  against  a  tenant  tor  llfr 
of  the  whole  estate  on  tlie  application  of  tho.e  entitled  m  remalnd  r 
ifurcar  v.  BoKon,  5  Ont  164 ;  Jlajotte  v.  Wlljon.  40  0.  L.  J.  702. 

Where  the  plaintiff  claimed  aa  vendee  of  the  eqnltr  of  retlemnrim 
of  one  of  four  tenant.  In  common   under  a  sale  by  the  Slierlj 
decree  tor  parUtlon  was  set  a.lde  on  appeal,  on  the  grouoil  th«t  ih, 
lntsre.t  was  not  ao  uleable:  Wood  v.  Hurl,  28  Gr.  146. 

In  determining  whether  a  sale,  or  partition,  should  be  directed  n, 
Master  will  be  guided  by  what  Is  best  for  all  parties  InterejW 
BUudell  y.  Boldicin.  3  Ont  App.  6.  When  the  property  la  not  emctf 
tlblo  of  partition,  a  .ale  .bould  be  directed:  Sleneii  v.  Hatittr,  14  Or 
541;  but  where  partition  can  he  made  without  Injury  to  the  Intereitof 
the  owners,  It  would  seem  that  a  partition  ought  to  he  made  where  an; 
of  the  parties  so  desire:  Ont.  Power  Co.  v.  Whattlcr,  7  O.  L.  R.  198. 

The  discretion  exerclMd  by  a  Judge  In  granting  a  partition,  or  sale. 
will  not  be  Interfered  with  by  the  Court  of  Appeal:  Re  Oner,  Dmr  v 
Pavnter,  M  U.  T.  744;  but  where  the  dlscroUon  Is  eierclted  ty  ai 
offlcer  of  the  Court  living  Judicial  functions  his  discretion  may  be 
reviewed;  see  Briianl  v,  Reading,  17  Q.  B.  D.  128;  64  L.  T.  300;  CIrac* 
V.  iJoolei/,  66  L.  T.  122. 

Where  tlie  Judgment  is  pronounced  by  a  Local  Master  It  Is  appeal- 
able under  Bute  505:  Stroail  t.  Sun  Oil  Co.,  7  0.  L.  R.  704. 

Where  two  or  more  applications  are  made  by  different  persons 
to  the  same  Local  Master,  the  latter  has  Jurisdiction  to  pronounce 
Judgment  In  one  of  them,  and  stay  the  others:  Lamiier  r.  LomMer, 
9  P.  R.  422;  19  C.  L.  J.  158.  Where  an  action  Is  stayed,  the  costs  are 
primt  facte  payable  out  of  the  estati  pari  patni  with  the  costs  »l 
the  action  which  Is  carried  on :  Re  Clark,  Cumterland  v.  Clark.  I.  R, 
4  Chy.  412. 

Formerly  when  a  Local  Master's  Jurisdiction  was  conjned  to 
lands  In  his  own  county,  If  lands  were  discovered  In  another  count; 
after  a  Judgment  had  been  pronounced  by  a  Local  Master,  the  Judge 
in  Cliamb  ra  might  award  Judgment  as  to  the  lands  so  dlacovercil: 
Clark  V.  Clarl.,  8  P.  R.  166;  but  semSIc,  the  Local  Master  may  himself 
now  make  a  supplemental  Judgment  in  such  a  caae.  But  see  and  d. 
Bules  208  (8),  209,212. 

Effect  of  Jndgment  for  Sale. — A  Judgment  for  sale  In  a  partition 

action  operates,  as  regards  Pll  persons  aui  juris,  as  a  conversion  of  the 
estate,  even  before  the  sale  has  taken  place:  Re  Dodson  Tatri  r. 
Jforfon.  1908,  2  Ch.  638;  98  L.  T.  395;  Herbert  v.  Herbert.  1912,  2  Ch. 
268;  107  L.  T.  491;  semtle,  a  married  woman  notwlthslandlns  Thi 
Married  Women's  Property  Act.  is  not  a  person  who  Is  svi  jurii.  and 
therefore  a  Judgment  of  sale  does  not  operate  before  sale  as  a  con- 
version :  lb. 

The  proceeds  of  an  'afants'  share  in  the  land  would  seem  to 
descend  on  his  death  aji  real  estate;  Re  Norton.  1900.  1  Oh-  101.  See 
also  The  Infants  Act  (R.  S.  O.  c.  163),  s.  17. 

By  this  Rule  the  Master  Is  empowered  to  award  such  a  Judgment 
as  the  Court  of  Chancery  was  accustomed  to  grant  In  partition  suits. 
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except  the  order  for  payment  of  the  money  out  ol  Court:   see  Hulv  Rulei   aiT. 
615  (4).     Under  thli  Judgment  an  account  ot  rents  and  profits  may      "'*' 
be  tal'.en,  and  a  sum  In  grow  may  be  allotted  In  lieu  ot  dower,  curtesy, 
or  any  other  life  estate,  and  all  other  usual  and  necessary  accounts, 
and  Inquiries,  may  be  taken  and  made,  as  the  circumstances  of  the 
case  may  require. 

(iii)  Dower. 

617.  Where  the  right  to  dower  is  not  disputed,  either  AMifnraeni 
t^e  dowress  or  the  tenant  of  the  freehold  may  apply 
upon  originating  notice  for  a  writ  for  the  assignment  of 
dower.    C.B.  959.    Amended. 

For  the  form  of  writ  of  assignment  of  dower:  see  Form  123.  H. 
A  L.  Forms,  Noa.  1128,  1129. 


(iv)  Infants'  Estates. 

(See  1  Geo.  V.,  ch.  35,  sees.  6  and  7.)  (a) 

618.  All  applications  for  the  sale,  mortgage,  lease,  or 
other  disposition  of  an  infant 's  estate  shall  be  made  to  a 
Judge  upon  notice  to  the  Official  Guardian.  C.R.  960 
and  1309. 

The  Jurlsdlctloa  of  the  Master  In  Chambers,  and  Local  Master,  does 
not  extend  to  such  applications:  see  Rule  208  (7).  nor  does  that  of 
Local  Judgea:  Rule  210.  A|>pllcat.l<m8  under  this  Rule  must  be  made  to 
a  Judge  In  Chambers,  Rule  207   (2). 

A  similar  procednre  prevails  in  the  State  of  New  Toric:  see  Tyler 
oa  Infancy,  p.  300,  s.  196.  Apart  from  the  povi'er  given  by  the  statute, 
the  Court  has  no  authority  to  direct  the  sale  of  an  infant's  estate  on 
the  mere  ground  that  It  would  be  beneficial:  Calvert  v  Godfrey,  6 
Beav.  197. 

These  Jtules  (618-621)  apply  to  cases  where  some  disposition  la 
sought  to  be  made  of  an  infant's  estate,  either  for  the  purpose  of 
raising  money  to  pay  charges  thereon,  or  to  provide  for  the  mafnten- 
tnce  and  edacatlon  of  the  infant  owners,  or  where  the  appointment  of 
guardians  of  their  peraone  or  estates  is  sought. 

Applications  for  the  sale,  leasing,  or  other  disposition  of  the  real 
estate  of  Infants,  are  authorized  by  The  Infanta  Act  (R.  S.  O.  c.  153). 
s.  5,  where  It  is  made  to  appear  to  the  Court  that  it  Is  necessary,  or 
proper,  for  the  maintenance  or  education  of  the  Infant;  or  that,  by 
reason  ot  any  part  of  the  property  being  exposed  to  waste  and  dilapida- 
tion, or  to  depreciation  from  any  other  cause,  the  interest  of  thd  in- 
fant requires,  or  will  be  substantially  promoted  by,  such  disposition. 
The  Act  is  heJd  to  apply  to  estates  tall:  Re  Gray,  26  Ont.  355.  Where 
ft  sale  Is  necessary  for  the  payment  of  the  debts  of  the  ancestor  it  may 
be  ordered:  Re  McDonald,  1  Chy.  Ch.  97;  Re  Barker,  6  P.  R.  225.  But 
it  should  be  shewn  that  unless  the  sale,  or  other  disposition,  is  made. 

(0)  See  now  R.  S.  O.  c.  163,  sb.  13.  14. 
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the  eiUte  will  lUiUIn  loti,  or  that  the  creditor!  are  about  to  »toriY 
paymeat  of  their  demands  by  ault:  Re  Boddy,  4  Or.  144.  Wh«ro  non! 
of  the  clrcumaUnces  menUoned  !n  the  Art  are  prov*(J  to  exist  H, 
Court  has  no  authority  to  make  any  order:  Calvert  v  Ooifrfy  t 
Beav.  197:  Re  PheUm,  «  P.  R.  269;  Re  Robin$on,  Pkkard  i  Whtlt-r 
31  Ch.  D.  247;  53  U  T.  365;  Re  Hibhard.  14  P.  R.  kt;  anj  ^^  j(, 
Jacket,  3  C.  L.  J.  69,  where  the  Court  refused  to  Bancilon  g  renewal 
of  a  lease  made  by  the  Infants  ancettor;  but  gee  BUan  v.  Bkan.  lo 
Ont.  693;  and  see  The  Convcj/ancing  and  Lnto  of  PropLrtu  Act  (R  S 
O.  c.  109),  a.  66. 

The  clrcumaUncet  justifying  a  sale,  leaae,  or  mortsage.  of  an  u 

fant'B  estate,  under  the  autute,  are:  (a)  The  fact  that  the  lale,  leaw 

KSnV?'*    °^  mortgage.  Is  necessary.  In  order  to  maintain,  or  educate,  the  Infaat 

•auta.  or.  (6)  that  for  any  cause,  the  Interest  of  the  Infa-^t  requirei,  or  »li; 

be  substantially  promoted  by,  such  disposition :  see  The  tnfanti  i  i 

(R.  S.  O.  c.  153),  a.  5. 

%*!"»'"?""         ■■•*»*"»»o».— An  application  for  an  allowance  for  malntentnfs 
or  intknt..       Q^  ^f  ^^  Infant's  estate  will  he  entertained,  even  thougli  it  be  t 
necessary  to  ask  for  a  sale,  lease,  or  mortgage,  of  any  part  of  th* 
Infant's  property:  see  Re  Wition,  14  P.  R.  261. 

Where  the  father  of  an  Infant  is  living,  It  Is  bis  duty  prim*  fant 
to  support  and  maintain,  and  educate,  the  Infant,  no  matter  wbat  the 
infant's  fortune  may  be:  Simpson,  on  Infancy,  p.  161;  and  mlB 
tenance  is  not  ordinarly  allowed  out  of  the  Infant's  eetate,  except  upon 
proof  that  the  father  Is  unable  to  maintain,  and  educate,  bla  cUld- 
ren,  according  to  their  station  and  prospects  in  life;  and  although. 
where  there  Is  an  express  trust  In  the  marriage  settlement,  to  which 
the  father  Is  a  party,  requiring  the  trustees  to  expend  the  trast  (niri 
for  the  support  of  the  children  of  the  marriage,  such  a  trust  mar 
be  enforced  by  the  father:  Mundp  v.  Bart  Howe,  4  Bro.  C.  C.  223;  r« 
where  th  trustees  have  an  option,  or  a  mere  power,  to  do  bo,  the 
Court  wUl  not  compel  them  so  to  apply  the  trust  fund,  excopt  ca 
evidence  of  the  father's  Inability  to  malnUln  the  infant;  WiUon  r 
Turner,  22  Ch.  D.  621;  48  I*  T.  370.  The  duty  Of  a  father  to  maintain 
his  Infant  children  is  at  Common  Law  a  moral,  and  not  a  legal,  oblip- 
tlon:  Wright  v.  McCahe,  30  Ont  at  p.  396;  ted  vide  Cr.  Cede,  a.  H2. 
244. 

A  mother  la  not  under  any  legal  obligation  to  support  bar  offiprlni, 
and  consequently  maintenance  will  be  allowed  out  of  the  cbildreo'i 
own  property,  without  reference  to  her  ability  to  support  them; 
Simp.  161. 

As  to  claims  for  past  nuUntenance,  eee  infra,  p.  1267. 

Upon  an  application  under  The  Infantt  Act  (R.  S.  0.  c.  153).  i-  5. 
for  the  sale,  leaae  or  mortgage  of  an  infant's  estate.  It  is  usual  before 
directing  any  ^plication  of  the  proceeds,  to  require  proof  of  psy- 
ment  of  the  debts  of  the  ancestor.  In  cases  where  the  infant  has  become 
entitled  to  the  property  directed  to  be  sold,  as  belr-at-taw.  or  itniM\ 
or  to  require  an  advertisement  to  be  Issued  for  creditors,  where  no 
sufllclent  advertisement  has  previously  been  Issued  by  th«  personal 
representative,  and  the  Court  then  makes  provision  for  the  payment 
of  the  debts,  If  any.  Wh#rr  the  sole  object  of  thp  sm)f  is  the  Tntlntm- 
ance  of  the  Infant,  the  proceedings  ought  to  be  taken  under  fht 
Infanta  Act,  s.  2.  and  not  by  way  of  action  for  the  general  administra- 
tion of  the  estate;  and  the  Court  has  refused,  where  the  latter  pro- 
ceeding has  been  adopted  unnecessarily,  to  sanction  a  sale  In  the  ad 
ministration   proceedings,   for  the  purpose  of  maintenance;  Fcnvic^t 
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T.  FenuHck,  20  Or,  381;  Oont/clloiii  v.  Ronnie,  lb.,  425:  Foilir  y.  PttI-  Ban  HI. 
tenon,  lb.,  345. 

The  proceed!  of  the  lale  of  an  Infaot'i  landi  will  not  lie  ordered  to  Proea«da  rr 
be  paid  to  the  Intant'e  guardian ;  hut  will  bo  retained  by  the  Court  in  Ji'JS'  '" 
Its  own  cuitody  until  the  Infant  attains  majority:  Flanderi  v.  D'Evelyn, 
4  Out.  704:  mtchell  V.  Ridley,  13  Or.  44S;  Blake  v.  Bloke,  2  Sch,  *  Let, 
tt;  Camptell  y.  Dunn,  22  Ont,  98;  He  Mather;  18  P,  R,  13;  He  Hnrrison, 
18  P,  R.  303;  Re  Hunpkrlet,  18  P,  R,  289;  and  lee  Kt  ChMani's  Set- 
(lemenl,  1899,  1  Ch.  712;  80  L.  T.  643;  WtltcuJOOd  v.  WMleicood,  19 
P.  R.  183;  Re  Thompjon,  19  P.  R.  304;  Re  Lloyd,  infra:  but  see  Hiio- 
gini  V.  X/Uir,  14  Ont.  App.  383;  HonraAon  v,  Banrahan,  19  Ont.  396; 
Sanborn  v,  Sanborn,  11  Or.  359. 

A»  a  leneral  rule  the  Court  will  not  break  In  upon  the  I"'''"^''"'  ^J|°;iif,^ 
money,  for  the  maintenance  and  education  of  infant  legatees,  still  It  broken  intt. 
may  be  do**"  where  necessary:   Athbottgh  v.  AMhbough,  10  Or,  430;  ' 
Crane  v.  Craig,  11  P.  R,  236, 

Maintenance  was  ordered  out  of  a  fund  In  which  the  infant  had 
only  a  contingent  interest,  on  security  being  given  by  way  of  life 
Insurance  for  those  who  would  be  entitled  upon  the  death  of  the 
Infant  under  ago:  Be  CompSell,  18  P.  R.  400,  following  He  Arbuckle, 
14  W.  H.  68B. 

Where  money  was  given  to  a  widow  subject  to  a  trust  for  "the 
maintenance  and  bringing  up  "  of  her  infant  children,  she  was  held 
to  be  guilty  of  a  breach  of  trust  in  maintaining  the  infants  in  her 
house  where  she  was  living  in  adultery;  and  the  Court  assumed  the 
administration  of  the  fund:  Re  O.,  1899,  1  Ch.  719 ;  80  U  T.  470,  \ 

Where  It  appeared  that  the  application  was  made  more  for  the  P»«t  mstn- 
beneOt  of  the  infants'  father  than  of  the  Infants  themselves,  the  ap-t°*°"- 
plication  was  refused ;  Re  McDonaU,  1  Or.  90;  Re  Hibbart,  tupra,  p. 
1286 ;  and  a  sale  will  not  be  ordered  to  repay  a  relative,  such  as  a  father, 
mother,  or  brother,  for  the  past  maintenance  of  the  infant:  Kellar  v. 
Tache,  1  Chy.  Ch.  388;  Re  Bloir,  14  P.  R.  220;  and  see  Edwards  v. 
Diirjen,  19  Or.  101;  Re  Lloyd,  31  0.  L.  R.  476.  Nor  after  a  sale  has 
been  made,  will  past  maintenance  be  ordered  to  be  paid  out  of  the 
corpus  of  the  fund,  where  It  appears  that  the  person  making  the  claim 
bad  not  maintained  the  Infant  on  the  basis,  or  with  the  expectation  ot 
being  compensated  therefor:  In  re  Renwick,  Renwick  v.  Crooks,  14 
P.  R.  361. 

No  sale,  lease,  or  other  disposition  can  be  ordered  under  this  Rule,  No  dljpoii- 
against  the  provisions  of  any  will  or  conveyance  by  which  the  estate  ,°,t",°,4 
baa  been  devised,  or  granted,  to  the  infant,  or  for  his  use;  2'fte  Infants  contrBry  to 
Act  (R.  S.  O.  c.  1B3),  8.  5  (2);  Re  Smith,  6  P.  R.  282;  Re  Wilson,  7  ^H^"'" 
P.  R.  244;  Re  ColHcolt,  1  Chy.  Ch.  26,  182;  but  see  Be  Biahoprick,  21 
Or.  589. 

A  guardian  of  an  infant  appointed  by  the  Surrogate  Court  has 
power  without  the  sanction  of  the  Court,  to  make  a  valid  lease  of  his 
ward's  land  during  the  latter's  minority,  but  not  beyond  that  period : 
Clarke  V.  ifccdonell,  20  Ont.  564,  overruling  Collins  v.  JforMn,  41  C.  C. 
Q.  B.  602;  Strttzer  v.  JIfcJfillon,  23  Gr.  538;  Totcnsley  v.  Xcil.  10  Gr. 
"2;  the  report  of  the  last  case  appears  to  be  erroneous  in  describing 
!hc  guardian  who  made  the  lease  as  a  guardian  nd  litem,  Instead  of  a 
guardian  of  the  estate  of  the  Infant. 

The  statute  says  the  application  is  to  he  made  In  the  name  of  the  ApplksUon 
Infant  by  his  next  friend,  or  his  guardian,  but  cannot  be  made  with-  ,,","„%,  " 
out  the  Infant's  consent,  H  he  is  of  the  age  ot  fourteen,  or  upwards  m>da. 
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UDleu  tht  Court  otkerwiie  dlracU  or  allowi: 
c.  153),  1.  8;  »(!  lee  Rule  620  (1). 

Tb0  Court  DiHy  order  the  execution  of  the  ronverancr  by  tbt  in 
fftiit,  or  soma  one  on  hli  betaftlf.  and  ft  convtyanre  bo  eKertittit  ii 
blndlDf  on  the  Infant,  at  If  made  after  he  had  attalnfd  hh  maJorltT 
The  InfantB  Act  (R.  8.  O.  c.  163),  h.  14,  15;  Fae  v.  (?*•((.;?«.  3  c)ij  Ch 
404.  Where  a  mortgage  of  an  infant'i  land  held  In  imut  iii  aatiwriwd 
by  the  Court,  the  Infant  ee$tui  que  trust  cannot  prop^rlr  be  mmtnd  i& 
give  »ny  corenant  for  repayment  of  the  loan:  Broun  v.  Gradv  3i 
Ont  73. 

The  pro<»edi  of  land!  told,  or  dUpoaed  of,  under  the  direction  ol 
the  Court,  retain  tbo  quality  of  the  eitate  aold,  or  dlipoied  of.  lo  far 
aa  the  rlghta  of  the  Infant's  helri,  and  next  of  kin.  are  roiH^nifd 
The  Infantt  Act,  1.  17;  Fittpatrick  t.  Ptttpatrick,  6  P.  R.  134;  nm^ 
ton  V.  McCaffreif,  6  P.  R.  193:  Campbell  t.  Campbell,  19  Gr.  2r.4  and  h? 
Hopkituon  v.  UichardMon,  1913.  1  Ch.  284;  109  U  T,  ROl>.  But  whm 
Buch  moneys  descend  m  realty.  If  the  heir  does  not  ellfct  an  actual  n- 
couTerslon,  they  will  paaa  to  hla  repreaentatlves  as  perwnaltr:  Jlor- 
daunt  V.  Benwvll.  19  Cb.  D.  802;  45  L.  T.  585.  And  as  to  adult  paitlti 
Jointly  interetted  with  th*  Infants,  the  order  for  sale  opwatcs  ai  i 
conversion,  and  the  ahare  of  such  a  person  dying  before  aale,  but  after 
the  order,  will  descend  aa  personaJty:  Hyctt  v.  ]^ckin,  2J  Cb.  D.  735; 
50  L.  T.  54;  Burgeu  v.  Booth,  190S,  2  Ch.  648;  99  L.  T.  S77. 

Order  for  bar  Formerly  whf>re  the  mother  of  the  infant  was  a  lunatic,  an  ippll- 
•f  dower.  cfttlon  might  be  made  for  an  order  barring  her  dower:  R.  S.  0.  (iS9Ti. 
c.  164.  a.  16.  The  application  must  be  made  to  a  Judgtt  In  Cbamben: 
Re  Colthart,  9  P.  R.  356;  but  under  the  statutes  as  now  revised  it  li 
not  quite  clear  that  this  may  be  done;  the  sbove-mcntloned  1.  IS  not 
having  been  continued  In  the  present  revision,  and  the  Act  as  It  nov 
stands  not  appearing  to  aupl/  to  cases  where  the  dower  Is  complete, 
but  only  where  It  is  Inchoate:  see  however  The  Dower  Act  (R.  S.  0. 
c.  70),  a.  n. 

Xarrlac*  of  Ward  of  Oonrt.— The  marriage  of  a  female  ward  at 
Court  without  consent  of  the  Court,  is  a  contempt  for  which  the  bus- 
band  may  be  punished  by  imprisonment.  The  Court  In  sncb  caa^i 
usually  requires  a  settlement  to  be  made  of  the  wife's  propertT  as  1 
condition  of  the  husband's  release,  and  will  provide  that  the  husbaiid 
shall  take  no  benefit  under  the  settlement,  and  will  also  ordinarily  ex- 
clude the  wife  from  power  of  appointing  by  will  In  his  favour  In  defiolt 
of  Issue:  Re  Wall.  50  L.  T.  435;  and  see  Buckmatter  r.  Buckmatttr.  35 
Ch.  D.  21;  56  L.  T.  795;  and  see  Field  v.  Jtfoore.  19  Beav.  176.  But  the 
Court  has  no  power  to  compel  a  male  infant  marrying  without  Iea« 
to  execute  a  settlement  of  hla  property  against  his  will:  Re  LeigK 
Leigh  v.  Leigh,  40  Ch.  D.  290;  60  L.  T.  404, 

The  Jurisdiction  of  the  Court  over  Its  wards  ceases  on  their  attain- 
ing 21.  Where  the  Court  authorized  a  man  to  visit  a  female  ward  of 
Court  to  pay  his  addresses,  with  a  view  of  asking  her  hand  in  mar- 
riage, on  his  undertaking  to  abide  by  tha  order  of  the  Court,  such 
undertaking  expires  on  the  ward  atta'olng  her  majority,  and  fbe 
Court  has  no  Jurisdiction  to  compel  him  to  exerntr  .1  Eettlement  of 
her  property  where  he  has  married  her  after  she  attained  21  without 
a.  settlement,  and  without  tho  sanction  of  the  Court:  Bolton  v.  Bolton. 
1891,  3  Ch.  270:  65  L.  T.  698. 


UarrUce  of 
wftrd  of 
Coart. 


SETTLEMEStTIl  Or  INrAKTS'  1«TATE». 


1260 


■•MIUMBta   of  Xafuta'    ■■!««••■— 'I'hi-   Court   hai   Jurlidlctliin  law  •!•. 
to  fanctioD  tSfl  txMUtlon  of  «  MttlMneikt  of  an  Infant'i  eitatt  on  tuiucmm 
narrtaia:  h*  The  Infcnti  Act  (R.  8.  O.  r.  1S3I.  ».  22,  24.    Apvllc*-  ut  iniut'i 
ttona  for  that  purpoie  ar«  Bxnrcilly  cxi-ludcd  from  tl)«i  Jurisdiction  of  'rilVra/^*" 
tbfl  Maatei-  In  Chambera,  iiod  L^cal  Masters,  and  Local  Judves:    sifi 
Rutet  208-210,  and  from  a  Judse  In  Chambers,  and  must  therefore  be 
uuide  to  a  Judie  In  Court:  Aulef  20S,  207  (1),  (2). 

Upon  an  application  to  obtain  the  sanction  of  the  Court  to  Infants  r.iUntt 
msklni  iettlements  on  marriage,  evidence  should  bo  produced  to  "l"''" 
show,— 

(1)  The  ace  of  the  Infant; 

(2)  Whether  the  Infant  has  anr  parenU  or  ruardlans, 

(3)  With  whom,  or  under  whose  care,  the  Infant  la  living ;  and  if 
the  Infant  has  no  parents  or  luardlana,  what  near  relatives 
the  Infant  has; 

(4)  The  rank  and  position  of  life  of  the  infant,  and  parents,  If 
anjr; 

(5)  The  nature  and  value  of  the  Infanta'  property,  and  Income 
thereof; 

(6)  The  age,  rank  and  poaitlon  in  life  of  the  person  to  whom  the 
infknt  is  about  to  be  married ; 

(7)  What  property,  fortune,  and  Income  such  person  has; 

(8)  The  atneu  of  the  propoaed  tnisteea  and  their  consent  to  aot 
duly  verified. 

A  marriage  settlement  made  by  an  infant  without  the  sanction  of  cffaet  of 
the  Court  is  not  void,  but  voidable;   and  if  not  repudiated  within  a  ■•"■•""i 
reasonable  time  after  the  infant  has  attained  majority  will  be  binding: 
Etmaria  v.  Corfer,  1893,  A.  C.  360;  In  re  Jonet,  Farrineton  v.  Forreittr, 
1893,  2  Ch.  461;  and  atevent  v.  Treuor-Oorric*,  1893,  2  Ch.  307, 

The  provision  of  Die  In/anti  Act,  a.  22,  only  removes  the  bar  of 
infancy,  but  does  not  enable  an  Infant  to  do  more  than  an  adult  could 
do,  «.».,  when  an  Infant  was  also  a  married  woman  and  made  a  post- 
nuptial aottlement  with  the  sanction  of  the  Court,  under  that  Act, 
but  the  settlement  waa  one  which  would  not  have  bound  her  If  she 
had  been  an  adult,  It  was  held  to  bo  Invalid,  notwithatandlng  It  had 
received  the  sanction  of  the  Court:  BuckmaHer  v.  Buctmojlcr,  36 
Ch.  D.  21 ;  56  L.  T.  795.  But  the  Act  enables  an  infant,  with  the  aanc- 
tlon  of  the  Court,  to  make  a  valid  poat-nuptlal  sotUement  so  far  as 
an  adult  could  make  one:  Re  Walt,  60  L.  T.  435. 

A  male  Infant  ward  marrying  without  the  conient  of  the  Court  can- 
not, against  hla  will  be  retiulred  to  execute  a  aetUement  of  his  estite, 
and  a  settlement  made  by  an  infant  In  such  circumstances,  unwillingly. 
but  with  the  sanction  of  the  Court,  was  set  aside  on  the  application  of 
He  settlor  on  attaining  his  majority:  Be  Leigh,  Leigh  v.  Leigh,  60 
U  T.  404. 

OnaraUiui  ot  Person,  or  Tlst»te.-The  Surrogate  Court  has  also  O^rdlu..  .f 
power  to  appoint  guardians  lo  minors:  see  The  Infanla  Set  (R-  S.  O.  c. 
153)   s  26     This  statute,  however,  does  not  exclude  the  Jurisdiction  of 
the  Supreme  Court;  Re  Btannari.  1  Chy.  Ch.  16;  Be  McQueen,  UcQueen 
V.  McMillan,  23  Gr.  191;  and  see  The  Intantt  Act  (B.  S.  O.  c.  153),  s.  26. 
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Wtart  a  iwrdlu  hM  bMn  •ppoUKd  by  tk.  Kurront,  co«b  ,k 
Siipmn*  court  will  not  appolDt  ur  otlur  ncvt  tor  auK  ui ,! 
•bould  m.reto™  b*  ihewn.  on  >i>pllnUoi!a  to  ippolnt  nutttiJ^ 
tkoM  Huh;  that  ib«  minor  hu  no  nMrtfUn. 

A  luardlan  majr.  «  RndanO,  b*  appolntm  for  an  infut  whg  i,  ■ 
Brlllih  lubjeci.  thoui  i  hr  li  raldfii*  out  of  tbe  JurlidMioo  m  ij 
no  property  vltbln  lo  lurUdlotlon:  He  WIHoiii7*6y  30  Cb'  D  jT 
63  L.  T.  »II6;  but  ■«•  /■  re  BourootK.  41  Ch.  D.  310;  and  jii»rf  »h«i„ 
the  8upremo  Court  oould  exerclu  luch  eiura-terrltorUl  JurWIcUoi 
.  Where  the  Supreme  Court  appoint!  a  (uardlan  of  Um  perMi  lU 
feitate  of  a  minor.  It  uaually  requlrei  tU  luardlaa  to  dn  Mcirlti 
And  It  a  (uardlan  bai  bc«n  appointed  by  a  Surrogate  (^urt.  u  Imuln 
li  aonieliniee  ordered  a>  to  whether  the  riardlan  no  appolitnl  i,, 
liven  BUfflcleat  Mcurlty;  and  If  be  haa  not.  then  be  li  rtqulrtd  lo 
live  additional  aacurlty  before  be  la  empowered  to  receive  mmn 
on  account  of  the  Infant.  Wbrre.  however,  the  fortune  of  the  Intigi 
la  trillinf.  and  the  fund  la  lodged  In  Court,  the  Court  treiiueiillr  dli 
penaea  with  aecnrlty  being  given  by  the  guardian:  and  rMinlrti  Inittn 
an  affldavit  to  be  niid  by  the  guardian  from  lime  to  lime,  abewlai  ib, 
dua  application  of  moneya  paid  to  him  under  the  order  of  the  Court 

The  Supreme  Court  hu  alao  Jurladlctlon  to  appoint  truitni.  or 
guardlani,  for  Infanta,  to  receive  Inauranoe  moneya  payable  w  lira 
under  any  policy  effected  by  their  d«eaaed  father:  ae«  Tke  lnnmtt 
Ac«(R.  S.O.c.  183),a.l76;  He  Havey,  290.L.R.336,  or  tie  Court  nai 
make  ordei  for  the  payment  of  auch  inaurancc  moneya  to  a  luardlu 
appointed  by  the  Surrogate  Court,  or  even  by  a  foreign  Court  The  pro 
oeedlnga  to  obtain  auch  appointment  of  a  guardian,  or  tniatee,  or  tie 
payment  of  ruch  Inauranre  moneya,  may  be  made  to  a  Judge  In  Cour: 
Ka  BlotKn,  IS  P.  R.  168;  where  the  application  la  for  the  appoiil. 
ment  of  a  guardian  to  receive  Inauranoe  money,  the  perion  appolntel 
will  be  required  to  give  aecurlty:  and  where  the  application  li  tor 
payment  of  the  money  to  a  guardian  appointed  by  tha  Surrogate  Court, 
or  a  foreign  Court,  It  muat  be  ahewn  that  auch  guarillan  baa  glveo 
aecurlty  aulllclent  to  anawer  the  amount  be  la  to  be  autborlzed  to  re- 
ceive: He  SloaaOB,  aupro;  Re  Thin.  10  P.  R.  490;  but  aee  Ri  intrrn 
U  P.  R.  199:  and  where  the  aecurlty  given  to  a  foreign  Court  wouM 
not  cover  aaaata  received  In  this  Province,  a  foreign  guardian  will  be 
ordered  to  give  additional  aecurlty  aa  a  condition  of  being  aulhorW 
tc  receive  the  money:  Re  SKuon,  eapra. 

Different  conaldaratlona  will  naturally  Influence  the  Court  In  thi 
appointment  of  a  guardian  of  the  peraon,  and  a  guardian  of  the  eitatei 
of  an  Infant,  In  the  caae  of  a  peraon  who  la  to  be  appolDled  guardUr 
only  of  an  Infant'a  eatate,  probity  and  bualnesa  capacity  may  be  suA- 
dent  qnallflcatlona.  Where  a  peraon  la  propoaed  ta  guardian  of  u 
Infant'a  peraon,  other  conalderatlona  have  Deceaaarlly  to  be  ttkti 
Into  account. 

Although  the  Court  la  In  tho  habit  of  paying  respect  to  the  »l8bM 
and  dlrectlona  of  a  testator  In  referpuce  to  the  guardianship  and 
care  of  hla  children.  It  will  not  do  ao  where  It  la  clearly  shewn  tint 
a  compliance  therewith  would  be  prejudicial  to  the  happiness,  and 
moral  training,  of  ilia  luDinta:  Anon.,  i  Gr.  632;  Be  McQutcit,  ilci^iccii 
V.  ItcUillan,  23  Gr.  191. 

So,  where  there  waa  a  cooteat  between  a  atep-fatber  and  an  uncle. 
and  the  child  preferred  the  former,  the  Court  being  satlslled  that  It 
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wu  bttttr  for  tht  Infant  that  tba  unda  should  ba  appotntad.  i  ppotkiad  >■!•  aia. 
htm:    Ht  trvln,  16  Qr.   4<1.     Tha  Court  majr   removt*   taitantntary 
tuardlani  and  truitats  for  tha  aame  cauMa  an  other  lU'trdlal'i:  Th« 
Intanlt  Acl  (R.  8.  O.  c.  1C3),  i.  It. 

Whsra  tha  fathar  la  llrinf,  It  It  la  propoaad  to  appoint  any  othar 
p«rion  guardian,  1*^6  fathar  muit  b*  notlflad  of  tha  appllcatlou:  /r< 
Hrarlclcl.  2  Chy.  Cb.  411. 

It  >•  Impropar  to  f  Iva  a  reTaralonary  guardianship  of  warda  In  Court 
10  tha  iuccaaiora  In  olHca  of  any  poraon  namtd:  Murrhy  i.  Lomfliirr, 
IJ  Or.  HI. 

It  la  contampt  of  Court  to  ramova  a  ward  of  Court  from  tha  Jur-  R«movftltf 
lidlctlon,  without  thu  lanrtlon  of  the  Court;  and  the  Court  will  Intar   ",'Jj'|"J, 
fare  on  the  application  of  bli  guardian  to  prevent  hia  removal ;  Mc  .  «onumat. 
oniric,  3  Or.  279:  but  the  Court.  If  It  la  for  the  Intoreat  of  the  ward, 
will  authoriM  hli  removal  out  of  the  Jurladlctlon.  upon  the  undertak- 
ing of  a  guardian  resident  within  tha  Jurlidlctlon  to  produce  the  ward 
to  the  Court  If.  and  when,  required:  Be  CallttQhan,  K  Ch.  D.  1««;  52 
UT.  7. 

The  remoTal  of  a  ward  of  Court  out  of  the  Jurladlctlnn  without 
the  leave  of  the  Court.  Is  punishable  by  Imprisonment,  and  It  Is  no 
answer  to  a  motion  to  commit  that  the  act  was  done  at  the  solicitation 
•  tha  ward,  and  that  though  there  was  knowledge  that  the  Infant  waa 
s  ward,  there  waa  no  knowledge  of  the  effect  of  t  ,at  atatus;  Ignor- 
snce  that  the  Infant  was  a  ward  dooa  not  altogether  exonorato,  hut  Is 
an  allegation  of  tha  contempt :  Re  J.,  108  L.  T.  Sfit. 

A  guardian  appointed  either  by  the  Surrogate  Court,  or  by  the  Pow.n  of 
Supremo  Court:  Happim  v.  tow,  14  Ont  App.  383;  or  •  tutor  appolntad  s""""' 
by  a  Quebec  Court:  HonroAon  v.  HonroAon,  19  Ont  398:  Is  entitled 
to  receive,  and  can  givi-,  a  valid  discbarge  for  a  legacy  duo  to  hIa 
Infant  ward:  as  to  his  iiower  to  make  loaaea  of  the  Infant's  lands  In  bis 
name:  aaa  pi  1287,  Sitpni;  and  aee  further  as  to  leaaea  by  Infants: 
Ltpull  V.  Perdue,  18  Ont.  37S. 

The  sanction  of  the  Court  should  be  obtained  to  all  dlopoaltlona,  l#uii. 
whether  by  aale,  leaae,  or  mortgage,  of  an  Infant's  eaute;  eioept  In  tf.i 
case  of  leases  mado  by  a  guardian  appointed  by  the  Surrogate  Court, 
as  to  which,  aee  p.  1267,  supra,  whether  a  guardtao  appointed  by  the 
Supreme  Court  may  make  a  lease  of  his  ward's  land  without  the  sanc- 
tion of  the  Court,  gucre. 

Where  there  are  two  or  more  guardians  of  an  Infant,  the  fact  that  A«»»nt.  •! 
one  of  the  guardians  who  haa  maintained  the  Infint,  has  been  In  sole  « 
receipt  of  the  Income  of  the  Infant's  estate.  Is  nn  discharge  io  the 
other  guardians  therefor,  but  If  It  Is  shewn  that  th.  Infant  b as  been 
property  maintained  and  educated  by  the  guardian  who  received  he 
Income,  a  proper  sum  will  be  allowed  for  that  purpose  without  the 
details  of  the  expenditure  being  vouched:  Be  Emm,  Weic*  v.  cnannell, 
61  L.  T.  17F 

619.— (1)   The  affidavits  filed  shall  state  Ine  nature  m.h.j.»^ 
and  amount  of  the  personal  property  to  which  the  infant  .md.viu. 
is  entitled,  the  necessity  of  resorting  to  tha  real  estate, 
its  nature,  value,  and  the  annual  profits  thereof;  the 


1272 
Biiia  en. 


II  ippolnt- 
mentof 
guftrdlftn 
deiired. 


The  infKnt 
to  be  pro- 
duced to 
JudKO  or 
Master. 

If  over  14 
yetri  to  be 
exsmined. 


Where  In- 
fftnt  abroad. 


Infanta 
under  14 
need  not  be 
examined. 


BULI8  or  OOUBT, 

occupation  of  the  lands  to  be  disposed  of,  and  state  speci- 
fleally  the  relief  desired,  and  circumstances  sufficient  to 
justify  the  order  sought. 

(2)  If  an  allowance  for  maintenance  is  desired,  a  ease 
shall  also  be  stated  and  made,  to  justify  such  an  order, 
and  to  regulate  the  amount. 

(3)  If  the  appointment  of  a  guardian  is  desired,  a  case 
shall  be  stated  and  made,  for  the  appointment  ot  the 
person  proposed.    C.E.  964. 

As  to  the  circumstances  which  Justify  an  application  under  nt 
inlants  Act  tor  the  lease,  sale  or  mortgaging  ot  an  Inftinfs  lands:  m 
the  notes,  tupra,  p.  1265. 

As  to  appUcatlons  under  The  aeltled  E$mea  Act  (R.  S.  0.  c.  U): 
see  the  notes,  infra,  p.  1273. 

As  to  applications  for  maintenance  of  Infants  under  The  hlmti 
Act  (R.  a.  O.  c.  153) :  see  notes  to  Rale  618,  .uprii.  p.  1266. 

And  as  to  applications  under  that  Act  for  the  appointing  ot  pi.* 
lans  to  infants:  see  the  notes  to  Rule  618,  »upro,  p.  1269. 

620  —(1)  Unless  otherwise  directed  by  the  Judge,  the 
infant  shall  be  produced  before  him  or  before  a  Master, 
and  the  infant,  where  above  the  age  of  14  years,  shall  be 
examined  apart  by  the  Judge  or  officer  before  whom  he 
is  produced,  upon  the  matter  of  the  petition,  and  as  to 
his  consent  thereto. 

C)  -Wliere  the  infant  is  out  of  Ontario  the  Judge  may 
direct  inquiry  as  to  the  infant's  consent  by  Ins  examma 
tion  in  such  manner  as  may  seem  proper. 

(3)  It  shall  not  be  necessary  to  examine  an  infant 
under  14  years  of  age,  unless  otherwise  ordered  but  i 
shall  be  sufficient  for  the  officer  before  whom  such  infaa 
is  produced,  to  certify  that  he  has  been  produced  aBd 
that  he  is  under  the  age  of  14  years.  C.E.  96o,  966  aad 
967.  ,     , 

The  sale  1.  not  to  ha  ordered  without  the  ™»^»' °' '^^V"'"., 
he  is  ot  the  age  of  fourteen  years  or  »PW"* ^  0  c  W3)  "  13  b"t 
wise  directs  or  allows:  The  Infant.  Act  (R.  »•  °- '^/J^*  ,^,„  ja„, 
where  there  are  several  Infants  '-t^"'^^^ -".?  ZmTXL  t. 
it  has  heen  held  that  the  consent  of  a  '"f'"'^"^"''"™,  shares  ot  til 
authorlJie  the  Court  to  direct  a  sale,  not  "^^''^  "' 'J,%„„'ented:  J!« 
infants  who  do  consent,  but  also  of  those  ■^■^"X^J^^^U  Ui 
Hardina.  \'>  P.  R-  "2.  In  this  case  one  of  the  infante  mje 
disappeared  and  could  not  be  found,  and  her  «  ""'"f '™J;Ulnatl.n 
with.  Where  an  Infant  over  fourteen  waa  an  Imbecl.e,  her  e« 
and  consent  were  dispensed  with:  Re  Dclun,!,,  13  P.  R-  !«■ 
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Where  the  InhnU  h«l  been  examined  and  con,ent.a  to  a  .ale.  whtch  ..to  .«■ 
I      A  .„  ArdiTBd  by  the  Court,  hut  which  wa«  not  carried  out.  their 
I  5'lw  eumf^lon  ^d  co^aent  to  a  «ile  at  a  le»  price  wa.  d  apenaed 

out  ot  the  jurisdiction,  and  the  mother  »"°'^  -""  °  t  ^^a  shewn 
rnorj;',«enr=:k?Ah^^n=  is  d,s„ensed 
with:  Re  Lane,  9  P-  R.  251.  ♦  „»  an  ob^a  mak-  Production 

Where  the  Intant  Is  out  ""^^  l-^f^^rirpro^dt  lorb^fo^e  the  -,«. 
,„g  his  consent  to  the  Proceedings  J=«;^"=^;''„'  ,^,,,  ,„  ^,  dispensed  p....d.uh. 
Master  may,  »-  ^W^-^^^  J    S   C     ^Tnon,-:  I>e  Love.  18  C.  U  J.  371. 

examined  utua  tioce  Dei oie  i""  "    ^      .     p  w  qkb  i„rfb.!oro 

before  a  Master  of  ^e  Supreme  Court     03.  m  ^^^_^  ^^  ,„,.„ 

A  subpffina  may  be  Issued  ™,^^J, ""  %„'  "^4  v.  Tapson,  23  Ch. 

rjris's  rr  rc^rrwr.orrio . «.  3... 

PBOCEBDmOS  UNDER  BErTLED  ESTATES  ACT. 

,^t,.d  BKate^-In  addition  '"/^^^^^^/-^-'esratironntnS 
rft.  7n,»n(,  Act  (R.  S.  O.  c  1.3).  in  ^^'^^  ^'°  ^^j^,,,  ^et  (R.  S.  0. 
power  is  also  given  to  the  f^  *^,^f„;  ^"rtgagos  ot  settled  estates: 
c.  -4)-to  authorize  leases,  s.  3-or  sales  or         '  j^^  procedure 

.  14.  and  there  '-e  former  ^'PecW^f^^^^^^^^^  ,      a^ 

under  that  Act:  see  C.RR.  '"  '™' "°"„e  not  Included  In  the  business 
It  would  seem  that  such  "'P"<^f  °"' "^rTuIe  207  d).  au^  tberetore 
Mthorized  to  be  taken  in  Chambers  under  Kulejo^  ^^^  p^^. 

that  they  can  only  be  ^'^^'^'^'^J^.^Zot  neSeWd  Estate,  Act 

Sd  s^^'r^^rr  ^^5  Vii  -J --:— 

rs?n"rhon:rorsuc^'Su:;:us'must  be  served:  see  r^e 

smrd  Eatates  Act.  ss.  20.  21.  22.  ^   .     ^  „ade  by  petition. 

The  application  -as  -'^"■2,"^„  ^^H  bv  or  Wna.m/ notice  as 
but  it  is  probably  uow  inl.nded  '""^  ™'^^  YctV.  S.  0.  c.  IBS), 
in  the  case  ol  applications  under  The  M«nt,  Act 
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settled 
Mtftte  when 
ordered. 


O 


Fronadlsgi  The  Court  hu  no  Inberent  JurlsdicUon  in  suck  matters,  and  bu  no 

EiUt'ei*  A""'  P""*"  '"  """ctlon  icliemei  for  the  improvemeiit  o[  settled  estatei  lor 
tbeteaeflt  of  the  cestuU  que  tnittcnt,  save  eo  far  as  Is  authorized  br  the 
sUtute:  lee  Be  Montagu.  1897,  1  Ch,  685;  76  L.  T,  485,  Formerly  tht 
Court  had  no  power  to  order  the  aale  of  a  part  of  a  settled  estate,  la 
order  to  make  improvements  on  the  remainder:  Re  Moore,  6  p.R, 
281;  Re  Chambert,  28  Beav.  653;  nor  could  it  aanctlon  an  axchsnge 
of  part  merely  for  the  purpose  of  Improving  the  remalader:  Rt 
Bighoprick,  21  Gr.  589;  but  in  that  case,  on  its  being  shown  that, 
unless  the  exchange  were  made  the  property  was  liable  to  depreilatloQ 
in  value,  the  exchange  was  directed  under  R.  S.  0.  (ISTT),  c.  40,  s.  76; 
but  the  provisions  of  s.  77  of  that  Act  prohibiting  any  sale,  or  dispogl. 
tion  against  the  provisions  of  any  will,  or  conveyance,  do  not  se«n  to 
have  been  considered. 

Under  The  Settled  Estates  Act  (R.  S.  O.  c.  74),  the  Jurisdiction 
of  the  Court  is  enlarged,  and  it  has  now  power  whenever  it  deems  It 
proper,  and  consistent,  with  a  due  regard  for  the  Interest  ol  all 
parties  entitled  under  a  settlement,  to  sanction  a  lease  (s.  3)  or  sale 
(8.  14).  of  the  whole  O'  any  part  of  a  settled  estate,  or  the  sale  or 
mortgage  for  the  purpose  of  making  improvements  on  the  estate  fs, 
14).  The  statute  does  not  in  terms  authorize  an  exchange,  but  ttmlU, 
an  exchange  is  only  a  form  of  sale. 

The  Court  in  the  exercise  of  its  jurisdiction  over  settled  estates 
may  authorize  a  lease  thereof  for  999  years;  Re  'Walsan'i  Truid,  !1 
Ont.  528. 

The  Court  has  also  authorized  a  sale  for  the  support  of  the  tenant 
for  life  and  her  infant  child,  who  was  entitled  in  remainder;  Re 
Bmith,  4  Ont.  518;  and  also  where  the  settled  land  was  nnproductke 
and  being  eaten  up  with  taxes :  Re  Hooper,  28  Ont.  179. 

Under  The  Settled  Estates  Act  (R.  S.  O.  c.  74),  the  Court  has  power 
to  sanction  leaaes  containing  agreements  for  renewal,  or  renevals: 
s.  3  (2) ;  and  see  Re  Watson's  Trusts,  21  Ont.  528. 
NotiMto  The  notice  to  be  given  by  the  20th  section  of  the  said  Act,  If 

be  given.  given  before  the  hearing  (or  if  given  after  the  hearing  and  the 
Judge  shall  not  otherwise  direct),  may,  without  any  other  direction 
of  the  Court,  be  given  within  the  Jurisdiction  of  the  Court  by  deliver- 
ing to  the  person  to  l>e  served,  a  notice  according  to  Form  No.  192,  In 
the  former  C.RR.,  and  see  H.  &  L.  Forms  No.  1469,  and  tie  time  to  k 
specified  in  the  notice  for  the  person  served  to  file  and  deliver  a  notUi- 
cation  shall  be  not  less  than  7  clear  days  after  the  service;  Rule  213  12). 
The  notice  will  be  in  the  form  of  an  originating  notice. 

Applications  under  The  Settled  Estates  Act  must  be  made  with 
the  consent  or  concurrence  of  any  person  interested  as  tenant  in  tall, 
or  in  case  there  be  more  than  one,  then  the  first  of  such  tenanis  In 
tail,  and  all  persons  In  existence  having  any  beneficial  Interest  under 
or  by  virtue  of  the  settlement  prior  to  the  estate  of  the  tenant  In  tall, 
and  all  trustees  having  any  estate  or  interest  on  behalf  of  any  an- 
born  child  prior  to  the  esUtc  of  such  tenant  in  tall;  and  in  all  other 
cases  the  parties  whose  consent  or  concurrence  Is  necessary,  are  all 
persons  in  existence,  having  any  beneficial  estate  or  interest  under  or 
by  virtue  of  the  settlement,  and  also  the  trustees  having  any  estate 
or  Interest  on  behalf  of  any  unborn  child  prior  to  the  estate  of  t»' 
tenant  in  tail;  see  The  Settled  Estates  Act  (R.  S.  u.  c.  74).  3.  io  ;y_ 
And  where  any  of  these  persons  do  not  concur  In,  or  consent  to  tne 
application,  then  they  are  required  to  be  notified  as  provldca  o. 
s.  20  (2). 
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I       Where  any  of  such  parties  are  out  of  the  lurisaictlon  an  order  tor  a.uled   ^^^ 
!  service  niu»t  be  obtained  under  Bulea  25-2". 

Whore  property  wa«  vested  In  a  trustee  In  trust  after  the  death  of 
j  the  tenant  for  life  to  sell  and  divide  the  proceeds  among  numerous 
'  oersons  who  would  become  absolutely  entitled,  with  power  to  the 
trustee  to  give  receipts,  on  a  petition  by  the  tenant  for  lite  under  Imp. 
Act  19  »  20  Vict.  c.  120,  for  a  sale  of  the  property.  It  was  held  under 
8  17  of  that  Act  (from  which  R.  S.  O.  (1897)  c.  71,  s.  23,  was  taken), 
that  the  consent  of  all  the  beneficiaries  was  necessary :  Re  Ivea.  Bailev 
V  Holmes  3  Ch.  D.  690.  The  persons  whose  consent  was  required  by 
.  23  were' persons  whose  consents  were  capable  of  being  obtained:  but 
«e  now  T»e  Seltled  Estates  Act  (R.  S.  O.  c.  74), s.  20  (4),  which  enables 
the  Court  to  dispense  with  the  consent  of  persons  who  cannot  be  found, 
or  who  cannot  be  notified  without  expense  disproportionate  to  their 
Interest  In  the  land.  The  consent  of  unascertained  persons  who  are 
Interested  Is  not  requisite:  Beiotev  v.  Carter.  L.  R.  4  Chy.  230 .  Re 
Strutt,  L.  R.  16  Eq.  629 ;  Re  Polls,  L.  R.  16  Bq.  631n. 

Infants,  and  persons  of  unsound  mind  (not  so  found  by  iMUlsltlon  8„,u.o„^ 
or  Judicial  decla:     Ion) ,  required  to  be  served  with  notice  of  an  appllca.  p„„„,  „, 
Uoi,  must  be  served  by  delivering  to  the  Offlclal  Guardian  a  copy  of  the  u„..u„d 
originating  notice   or  other  proceeding   required  to  bo   served,    see  ,„  ,„„„j 
Rule  18. 

Where  the  person  to  be  served  Is  a  lunatic  and  has  no  """"'«= 
a  guardian  should  be  appointed  for  him,  as  In  an  action  In  wb  ch  a 
lunatic  is  defendant:  see  Rule  95,  supro;  and  It  Is  he  duty  of  the 
Mclal  Guardian,  forthwith  to  attend  to  the  Interest  of  the  nfant. 
™d  to  take  all  ^uch  proceedings  as  may  be  necessary  for  the  protection 
o?.uch  interests  In  the  proceeding  In  which  he  Is  so  appointed  guar- 
dU  and  for  that  purpose  to  communicate  with  all  P"!-^  >;7™ 
and  parties.  Including  the  father  or  8>>"f'>»°''f^. '"'»"'  ?°* /i^^ 
person  with  whom  or  under  whose  care  the  Infant  Is,  and  the  like 
duty  will  devolve  on  a  guardian  of  a  lunatic. 

,or':hr^LrrdertrrrGr^!:;iTpr?»n 
S:=h^frs^c^^=^^^---- 

on  the  copy  served:  Rule  18  (4). 

In  case  of  a  person  of  unsound  mind  he  should   "!■"«  P™-^"""^; 

::.csr;:avTtr^;rhim-s:^-— ^^^^^^  ^-— • 
postraSc=rr»s  ^^^^:^'^^r^  ^ 

The  Settled  Eatatea  Act,  s.  36. 

ine  octKcu.  x^o  ,,nflp-  The  Settled  Estates  Act  whe« 

advised  applications  being  made  In  their  names. 
B.  35. 
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U    to 
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unsound 
mind  not 
■o  found. 


Evidence 
thftt  Kiipli- 
cation  in 
proper. 


Evidence 
of  service 
en  truatei-E. 


Evidence  of 
no  previous 
Application 
l.i-ifislaturf. 


BULES  OF  COUBT. 

N  c  of  the  application  will  be  aervpfl  on  all  person.^  diMentlni 
from,  jr  desiring  to  be  heard  In  opposition  thereto,  nnd  iipcn  commi*. 
tees  of  lunatics,  and  upon  the  Official  Quardlau,  or  other  guanllui  od 
litem  appointed,  who  may  be  Interested  in  the  prnceedlogs  oa  bebal! 
of  an  infant,  or  person  of  unsound  mind  (not  so  /ouml),  at  least  sev^s 
clear  days  before  the  day  for  hearing  the  same:  Rule  215  (2). 

As  to  the  persons  whose  consent  or  concurrence  Is  necessary,  or 
who  must  otherwise  be  notified  of  the  application,  see  TTle  Scttki 
Eatatea  Act,  a.  20. 

Where  a  person  whose  consent  or  concurrence  is  necessary  la  ai 
Infant,  or  of  unsound  mind,  or  cannot  be  found,  or  the  expense  of  sm- 
ing  him  would  be  disproportionate  to  his  Interest  in  tae  land,  tht 
Court  has  power  to  dispense  with  the  consent  or  concurre.ace  of  luch 
person:  lb.,  a.  "u  (4). 

The  petition  must  be*  beard  before  the  Judge  preBidlng  in  the 
Weekly  Court;  as  to  the  days  on  which  these  sittings  are  heliJ,  m* 
Rules  234,  239. 

Where  the  interosts  of  the  Infant  respondents,  on  whose  behalf  the 
Official  Guardian  Is  served,  conflict,  another  guardian  ad  htm  will 
have  to  be  appointed  so  that  each  class  of  Infants  may  be  properly 
represented.  The  appointment  of  such  other  guardian  must  be  made 
by  order,  on  a  spoclal  application:  see  Rules  92,  ^3,  supra,  pp.  4T6, 4" 

Where  a  committee  of  a  lunatic  makes,  or  consents  to,  an  application, 
or  gives  a  notification  respecting  any  application,  the  authority  of  su^h 
committee  to  act  on  behalf  of  the  lunatic  should  be  produced  to  the 
Court,  and  also  evidence  to  satisfy  the  Court  that  what  Is  proposed  Is. 
and  the  committee  shoulb  make  an  affidavit  that  he  believes  that  It  Is, 
proper  and  consistent  with  a  due  regard  to  the  interest  of  such  lunatic; 
and  If  It  appears  that  it  is  proper  and  consistent  with  a  due  regard  lor 
the  interest  of  the  lunatic  that  the  committee  should  make,  or  consent 
to.  the  application,  or  give  any  specific  notification  respecting  the  appli- 
cation, the  Court  may  approve  of  his  so  doing. 

Where  the  Official  Guardian  or  other  guardian  ad  litem  of  an  Infant, 
or  person  of  unsound  mind  (not  so  found),  consents  to  an  application. 
or  gives  a  notification  respecting  an  application,  evidence  should  b? 
produced  to  satisfy  the  Court  that  it  Is,  and  the  guardian  should  matte 
an  affidavit  that  he  believes  tb^t  it  Is.  proper  and  consistent  with  a  due 
regard  to  the  interest  of  such  infant,  or  person  of  unsound  mind  mot 
so  found),  that  such  consent  should  be  given,  and  thereupon  the  Court 
may  approve  of  the  same  being  given. 

Upon  every  application  the  Court  will  have  to  be  satisfied  b>  suffi- 
cient evidence  that  It  Is  proper  and  consistent,  with  a  due  regard  for 
the  interests  of  all  parties  entitled  under  the  settlement,  that  the 
powers  should  be  exercised,  and  It  should  be  stated  in  the  evidence 
why,  aid  upon  what  ground,  It  is  deemed  to  be  so. 

Upon  every  petition  where  there  are  trustees  sf^lsed  or  possessed  of 
any  estate  in  trust  for  any  of  the  persons  whose  consent  or  concurrence 
to  or  in  the  application  is  required,  evidence  should  he  produced  that 
notice  of  the  application  has  been  served  on  such  trusioea. 

Upon  every  application  evidence  should  be  prudiufil  to  satisiy  '--^ 

„  Court  that  neither  the  applicant,  nor  any  party  entitled,  has  previously 

applied  to  the  Legislator^  of  the  Province  of  Ontario  for  a  private  ACi 
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to  effect  the  same  or  similar  object,  or,  11  any  application  has  been  s.„irf  ^^_ 
made  that  the  aarae  »a.  not  rejected  on  its  merits  or  reported  agalnat 
by  the  Judges  to  whom  the  bill  may  have  been  referred. 

It  any  such  aoplication  has  been  made  and  refused  the  Court  cannot 
make  any  order:  see  The  Settled  Estates  Act  (R.  S.  0,  c.  74),  e.  23. 

Where  however,  the  application  tor  a  private  Act  has  been  rejected 
on  the  ground  that  the  relief  sought  could  be  obtained  by  proceedings 
„nder  We  Settled  Estate.  Act,  the  lallure  of  the  "PJ '="1™  '"  '^« 
UgUlature  would  be  no  bar  to  a  .uh«,uont  proceeding  under  The 
Selllei  BHtttea  Act. 

If  upon  the  hearing  of  an  application  under  The  «<^«'f  ,™"'f' ^f'  K"..' 
IR  S  O  c  74)  the  court  is  of  opinion  that  notice  ought  to  be  served  ,„.„.„, 
i^anv  person  who  has  not  been  served,  or  that  notice  of  applies  ion  ncl... 
ught"be  inslrt^d  in  any  newspaper,  the  Court  «'"  f  ^^  *^'4«  °- 
a^Jcordlngly.  and  the  petition  will  stand  over  generally,  or  to  such  time 
aa  the  Court  directs. 

If  the  court  directs  an  advertisement  to  he  published  under  s.  22,  the 

fori  of  advertisement  will  probably  '>»„«'"«?''' ''/'t'ftf,,"" 

m„r  nf  the  Court  before  publication.    Its  object  is,  of  course,  to  give 

^.f  mterS  full  information,  and  where  that  has  been  accom- 

Zhed     m':^*  immaterial  defects  in  the  advertisemen^  will  not  be 

The  marriage  of  an  applicant  after  the  publication  of  \M  aivertlse- 

iS^k^T  Sot^"e  dTtroTa'i^^rr  ^l 

fe"r  emekt'^'tSe  not'«  may  be  amended  ^r  ^^^^^  '-^  »*  ^^ 
stltutlng  a  new  applicant .  Re  WilMnso,,.  h.  R.  9  Eq.  71.  ^^^^^ 

When  the  Court  has  directed  notice  of  any  application  to  be  In-  „. 

Jec"  to  suchrder  as  to  coats  as  to  the  Court  may  seem  Just. 

made  subject  to  any,  and  what  '^^'^■'''^^^^'t^,°L  LI  cr  is 
whose  concurrence,  or  «>»>'^"';^^  ."^-^  rtgbtTor  iurere.ts  to  be  dealt 
rth^nhrS,rorTh^e''H!;r  I-r-rts  ougM.  in  the  opinion 
of  the  Court,  to  be  excepted.  ,„,.,,  „l 

Wh.re  the  Court  -.hori.e,  a  .^-  ^^^^  "*;;  *°- ^  Tc^/ri -^ 

be  a^^ved  by  the  Master  in  Ordinary,  or  a  bocal  Maa.er.  .ee  the  Ac 
SB.  3.  4. 
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MANDAMUS,  ETC. 

"r''rr°tV4       ^^-  Mandamus,  prohibition    and    certiorari  may  he 
mill'to'     grnited    upon    a  summary  application   by  ori?inatiiit 
notice.    C.R.  1080.    Amended. 

See  Eng.  (1883)  R.  723. 

A  mandamus  taay  be  granted  by  judgment  In  an  action,  as  wel!  ai 
on  an  application  under  thla  Hule. 

MftndAmns  In  any  action  ttie  plaintiff  may  indorse  upon  tlie  writ,  a  claim  fa: 

In  ftctlDQ.  ^  mandamus;  and  the  piaiotifl  may  claim  In  the  statement  or  claim, 
either  together  with  any  other  demand  which  may  be  enrorced  in  the 
action,  or  separately,  a  mandamus  commanding  the  defendant  to  fulfil 
any  duty  in  the  fulfilment  of  which  the  plaintiff  is  personally  inter- 
ested. 

The  mandamus  claimed  In  an  action  Is  not  the  prerogative  manda- 
mus which  may  be  granted  where  a  party  baa  no  other  remedy:  see 
notes  to  sec.  17,  supra,  pp.  51.53:  but  the  power  to  grant  a  mandamus  in 
an  action,  which  waa  originally  a  new  power  conferred  on  Common  Law 
Courts  (analogous  to  'tie  powers  of  acting  directly  in  perionam 
possessed  by  the  Court  of  Chancery)  was  a  power  "to  direct  tlie  per- 
formance of  soma  act,  of  something  to  be  done,  which  is  the  result  of 
an  action,  where  an  action  will  lie,"  per  Brett,  L.J.,  In  Qlossop  v,  flcston 
Local  Board,  12  Ch.  D.  122. 

It  was  thus  in  the  nature  of  an  execution,  applicable  in  cases  where 
relief  to  a  plaintiff,  who  was  damaged  by  the  non-fulfllment  of  a  duly 
by  defendant,  would  be  best  given  by  enforcing  the  speclOc  performance 
of  that  duty,  and  Is  In  fact  the  Common  Law  equlTalent  of  what  In 
Equity  was  called  a  "mandatory  Injunction":  see  Smith  v.  chorUy. 
1897,  1  Q.  B.  at  p.  539. 

Under  the  system  Introduced  by  The  JuiUature  Act  it  would  seem 
to  be  proper  to  hold,  under  section  17  that,  in  all  .ascs  in  whlcli  the 
appropriate  relief  Is  to  compel  the  performance  by  the  defendant  of 
that  wbich  the  plaintiff  Is  in  the  action  held  entitled  to  have  performed. 
performance  should  be  compelled  by  a  uandatorr  judBment.  In  re 
London,  Huron  it  Bruce  B».  Co.  v.  B.  Woicanosft,  36  U.  C.  Q-  B.  93, 11 
was  held  that  a  prerogative  writ  ot  mandamus  was  not  the  appropriate 
remedy  to  enforce  a  contract:  see  also  Re  y.  "imcoe  By.  Co.  v.  Toronto, 
76.,  101, 

And  under  the  corresponding  English  enactment  i'  was  decided  that 
the  power  given  to  grant  a  mandamus  is  only  to  be  iereised  to  enfora 
performance  of  duties  of  a  public  nature,  not  those  arising  simply  W 
contract:  Benson  v.  Fault.  6  E,  «  B.  273;  Norris  v.  Irish  Lani  Co.  > 
E-  &  B.  612;  and  that  the  duty  must  be  one  in  wiiich  the  aPPl"*'"  J" 
Interested;  and  the  remedy  by  mandamus  is  only  available  where  tnere 
Is  no  other  effectual  legal  remedy:  Bush  v,  Bfoi'fii.  1  H.  &  0.  500. 
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It  bat  bora  «ald  thit  the  only  clui  of  am.  In  wWcb  a  mandanau«  U  ■»!•  •"• 
.rantaWe  i«  where  there  l«  a  duty  ot  a  public  nature,  or  a  duty  created 
I,  an  Act  ot  Parliament,  In  the  fulfllment  ot  which  the  plalntllt  had  a 
penonal  InUreet;  lea  HarrUon,  C.  U  P.  Act,  461. 

Wherever  a  itatute  glvea  a  right  to  a  person  to  have  an  act  or  duty 
tuinlled  by  another,  and  that  other  doe.  not  tulfll  It,  a  cauie  ot  action 
arUe.,  tor  which,  at  least,  nominal  damages  may  be  recovered:  «ee 
Young  v.  Brie  i  Hvron.  etc..  27  Ont.  631. 

Section  17  ot  the  Act  goes  lurther.  however,  than  the  previous 
statutes,  and  enacts  that  a  mandamus  may  be  granted  "  by  an  Interlocu- 
my  oVder  ot  the  Court  In  all  ca.es  In  which  It  shall  appear  to  the 
Court  to  be  Just  or  convenient  that  .uch  order  should  be  made. 

under  that  section,  or  this  Rule,  the  remedy  may  be  held  to  extend  X^-'- 
to  ca.e.  of  a  more  private  nature  than  ">"•,'» '"^d' Co  "s'"**™  .'"."'it.'" 
mandamu.  would  apply:  see  Sorri.  v.  The  /risk  Land  Co.,  8  E.  «  B 
rs^P^  Coleridge,  J.,  and  S„a»  v.  north  British  ^»"™""*»»  i^"' J 
H  *  N  603-  2  H.  *  C.  175;  WorllUnolon  v.  Hullon,  L.  R.  1  Q.  B.  63, 
aid  In  action,  even  where  no  actual  damage  1.  .u.tained:  FolierHv  v. 
MctropoHlan  By.  Co.,  h.  R.  2  C.  P.  188. 

A  mandamu.  wa.  granted  to  Improvement  commt«loners.  dlrec"n« 
th^To  levy  a  rate  to  satisfy  the  claim  ot  the  pla  nt  B  a  credUo  : 
Xi  °.  Lolnde,.  1  E.  t  B.  940.  956-,  and  to  apply  their  fund.  In 
Dayment  ot  debentures:  We66  v.  CommiMioners  0/  Heme  Boy.  UR^ 
Q  B  "2;  to  a  railway  company,  compelling  them  to  give  a  notice 
to  treat,  and  proceed  with  the  purchase  ot  lands  as  towhlch  they 
had  *ven  notl°e  ot  an  Intention  to  take:  Morton  v.  l'""^"'"'/""- 
»««  fo  L  R  3  C  p.  653;  4  C.  P.  97;  Bemorejt  v.  iftdlond  Ry.  Co., 
;"p.  r:7V;  «e  .L  Tvo^  v.  Mayor  o,  London.  L.  R.  7  C.  P.  18;  and 
to  Issue  a  l^recept  tor  the  aseessment  of  compensation  after  a  notice  to 

cLrhadTen'glven:  Fo,»er»v  v.  "^"poH.on  «o<|»«V  Co  U  R 
C  P.  188;  Oue.1  v.  Poole  and  Boamemo«l»  Bl/.  Co  L.  R.  B  C.  P.  663 » 
to  a  mun  cipal  corporation  to  compel  the  making  »fr^I'»»7  "  a  dr^ 
^Mrh  it  »aa  their  duty  to  repair,  and  the  non-rel»lr  ot  which  haJ 
lu^da^fge  toL  PlLntm:  WHUe  v.  CorporoUon  <>' <^Ae^.  2  Ont 
287-Tnd  see  Ke  JloilWon,  etc.,  v.  BalMmana,  12  Ont.  App.  603;  and  to 
c!mod  the^penlng  of  a  road  allowance  so  as  to  enable  an  occupant  of 
Td  fo  have  accl  thereto:  flislop  v.  lfcGmi«-av.  12  Ont.  '":  -^'  -»» 

Re  Wi..o«  V.  Wainncet,  10  P.  R.  147;  Carte  '■  ™"Z'rM  5e  p"' "' 
and  to  compel  them  to  raise  the  money  o  pay  ">»  «^m  of  tte  plain 
tltl  as  a  cr^ltor  ot  the  corporation:  Oaainlonee  v.  H"""^"' f  C',  L_  J- 
545    and  to  compel  a  canal  company  to  repair  a  apeciaed  bridge,  flex 

Be  Mousey  Manufacturivg  Co..  11  Ont  444 :  13  Ont.  APP-  Jf  ■  f "  " 
to  tie  discretion  ot  the  Court:  Wicho"  v.  Allen.  1  B.  &  3.  916,  934. 

In  cases  ot  public  nuisance,  the  pu  ,.lc  has  an  Interest  In  the  removal 
„,  the"n:rn.S?  but  any  private  Inalvldual  «»<>  »"«- JjJ^  ""^'^^  ^ 
jury  may  have  bis  action  '",''-^«--  ^^f/^i  "  -ch  case, 
rdlr^r^ienr^^rs^'sL^raLSnll-lua,  can  have  a  man- 
aamus  tor  the  removal  of  the  nuisance. 

A  mandamus  will  not  be  granted  to  ^^'"'''''".ZTmJ.Lmy  "'""*• 
way  m  accordance  with  an  agreement  between  It  and  the  munrclpallty, 
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nfl  that  would  Involve  a  nilnutei  luperrtslon  of  th<>  nmnaRpmen*  of  th« 
railway:  Kino$ton  t.  King»ton,  etc..  28  Out.  399;  2S  Ont.  Apr.  Mi- 
nor will  the  Court  by  mandamua  Interfere  with  the  difhretion  vmm 
In,  and  honeitly  exercised  by,  a  public  body:  Smith  \.  Chorley,  fn/n 
but  a  contract  ol  a  atreet  railway  company  to  sell  UcketB  on  its  ars 
ut  certain  spertfled  rataa,  waa  enforcL'd  by  Injunction  reitrulQla;;  tbem 
from  running  can  on  which  tickets  were  not  carrU'd  for  sale  ^l  tht; 
Bpeclfled  rates:  HamiUon  v.  Hamilton  St.  Itj/.,  8  0.  h.  R.  642-  id 
O.  L.  R.  594. 

Where  a  statutory  remedy  Is  prescribed  for  the  neglect  of  a  public 
duty,  or  the  applicant  has  other  appropriate  remedy,  a  mandamus  vlll 
not  be  granted  to  enforce  Its  performance :  PeebJc»  v.  Osualdlicittlt 
Council,  1897,  1  Q.  B.  165;  76  I...  T.  315.  See  also  cased  In  notea  to  le:. 
17,  aupra,  p.  51  et  Meg. 

But  where  the  proper  procedure  Is  to  apply  for  a  prerogative  man- 
damus, an  action  for  a  mandamns  cannot  be  maintained:  Smith  t. 
Chorley,  1897,  1  Q.  B.  532,  678;  76  L.  T.  637;  Baxtrr  v.  London  Countj 
Council,  63  L.  T.  767;  but  where  an  action  waa  brought,  and  a  mo: ton 
made  In  It,  for  a  mandamus,  the  proceedings  were  amended  bo  as  to 
turn  the  application  into  a  summarr  motion  for  the  prprogatlre  mU' 
damua:  Toronto  Public  Literary  Board  v.  Toronto,  19  P.  R.  389. 

The  Supreme  Court  has,  by  virtue  of  the  transference  to  It  of  the 
tormei-  Jurisdiction  of  the  Common  Law  Courts,  Jurisdiction  to  snnt 
an  order  of  mandamut  wherever  the  prerogative  writ  of  mandamw 
might  formerly  have  been  granted. 

The  prerogative  writ  was  formerly  obtained  at  a  bitting  of  the 
Court  In  Term,  and  was  not  usually  peremptory  In  the  first  iaaisnce, 
but  In  an  alternative  form,  commanding  the  perf-  -  to  whom  It  vai 
directed  to  do  the  act  specified,  or  shew  cause  to  tne  contrary  ^Vi-h 
was  done  by  a  return  to  the  writ. 

The  enoctment  from  which  this  Rule  Is  taken  waa  passed  to  enaWi 
applications  for  the  prerogative  writ  of  mandamus  to  be  made  In 
Chambers  at  any  time,  instead  of  only  during  the  sittings  of  the 
Court  In  Term,  and  to  empower  the  Court  to  grant  a  writ,  to  which 
obedience  was  the  only  admissible  return.  The  preamble  to  the  origin- 
al Act.  35  Vict.  c.  14,  was:  "Whereas  In  many  cases  very  great  It 
jURtice  l8  done  by  the  delay  In  the  issue  of  the  prerogative  writ  of 
mandamus;  and  whereas  it  la  necessary  to  devise  a  more  speedy  and 
summary  method  for  the  issue  of  the  same." 

The  Jud.  Act,  and  tiie  present  Rule  therefore  provide  for  a  Bummary 
application  to  a  Judge  In  Chambers:  see  Rule  207  (11);  for  the  Issue 
of  a  peremptory  order  In  the  first  instance;  so  that  all  tiuestlona  as  to 
the  right  to  the  order,  and  the  matters,  which  otherwise  would  be  raised 
by  way  of  return  to  a  mandamus  niai,  may  be  argued,  ana  dlspoBed  of 
at  once,  without  any  previous  order  and  return  thereto.  That  Is  the 
mode  of  procedure  now  generallji  adopted.  The  right,  however,  to  move 
the  Court  for  a  mandamus  nisi,  ae  formerly.  Is  not  taken  away. 

The  present  Rule  probably  applies  to  both  the  prerogative  manda- 
mus, and  that  grantable  in  an  action  under  sec.  17  of  the  Jud.  Act, 
but.  In  an  action,  a  mandamus  will  not  be  sntixLcd  on  an  Intrr'.ocutory 
application  unless  the  plaintiff  clearly  shews  that  he  will  suffer  some 
Injury  by  waiting  for  the  result  of  the  action:  \Vidnc$  jimali  Co.  v 
Sheffield,  etc.,  37  L.  T.  181. 
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The  M««ter  Is  Ch«mb«r«.  •n<l  offlcers  havliiB  like  jurlidlctlon.  h«T«  ««!•  •••■ 
DO  powfr  to  grant  ord«n  of  mtnilamiit ;  •«  fi»l«  JOu.  !0«,  109;  nor 
bal  a  Juilf«  o»  k  County  Conrt:  Rich  v.  Jf i  lonrl»on.  :<  O.  U  H.  48.  per 
Jllildleton.  J.— An  application  nndor  thli  Bulc  la  to  be  made  to  a  Judge 
In  Chnmberi;  Hule  207  (11). 

Where  a  aummary  appllcatloa  (or  a  mandamua  waa  made  In  Court, 
the  coata  of  a  Chamlrer  motion  only  were  allowed,  where  the  clrtum- 
itancei  did  not  Juatlty  the  Impoaltlon  of  a  larger  aum  for  coata  than 
»as  BUlBclent  to  Indicate  that  the  reapondenta  were  In  the  wrong:  Re 
BrookHeld  ond  Pubtic  School  Seclion  U.  TomniMt  o/  Brool-e,  12  P.  R. 
48.-.. 

See  note«'to  Jud.  Act.  aec.  17,  aupra,  p.  »1,  el  aej. 
On  an  application  for  a  prerogative  mandamus  the  affldavlts  to 
found  the  application  are  almply  exhibited  In  the  Court,  without  any 
cauK  or  matter,  e.j..  "  In  the  Supreme  Court  of  Ontario ;"  formerly. 
the  rule  ufai  or  absolute,  for  the  writ,  and  all  aubsequant  proceed  Inga 
were  further  entitled  "the  King  agalnat  (mimind  the  dc/emfoart)."; 
but  see  Comera  Crown  Pr.,  pp.  220,  224,  where  It  U  said  that  affidavits 
were  not  usually  so  entitled  until  after  the  granting  of  the  rule  abso- 
lute In  the  case  if  Toronio  PuiiHc  Lilrary  Board  v.  Toronto,  19  P.  R. 
S'S  the  title  wai  iinended  by  adding  "  In  the  matter  of  the  Toronto 
Public  School  BcJ'd.  e'=-.  etc.,"  but  It  Is  doubtful  whether  that  was  a 
proper  carrying  pit  of  the  Chancellor's  direction. 

A  notice  of  t'otlon  tor  a  prerogative  order  of  mandamus  In  lieu  ot 
an  application  .ir  an  order  iiivi  Is  now  the  proper  practice.  The  notlie 
must  be  seven  clear  days;  Rule  215  (2). 

In  order  d  obtain  a  prerogative  mandamus  on  motion,  proof  o(  a  i>™««J 
1    previous  demand,  and  refusal  to  do  the  act  required,  must  be  adduced, 
but  where  a  plalntlH  has  a  right  to  a  mandamus  In  an  pctlon,  the  pre- 
i    requisites  to  obtaining  a  prerogative  mandamus  are  not  essential  to 
I     be  observed;  Young  v,  Erie  i  Huron  Ry.,  27  Ont.  530. 
;         The  motion  for  an  order  ot  mandamus  must  be  made  by  connsel  an  Mo.lo„  »  b. 

•  application  by  a  suitor  In  person  will  not  be  entertained;  Ex  p.  T^"""";  coun..l. 
j     1902  2  K.  B.  488,  where  1«  re  Lewi,  (1884),  14  Q.  B.  D.  474.  was  held 

to  be  no  authority  for  a  contrary  practice.    The  notice  of  motion  takes 
i     the  place  of  an  order  m.i,  and  the  order,  If  greeted.  Is  usual^  absolute 
i     In  the  Ural  Instance:  ,ei  viie.  Re  Board  oi  Education  of  Napanee  i 
i     Napanec,  infra. 
I         A  peremptory  order  Is  seldom  awarded  ej  parte;  see  Tapp.  407; 

•  and  see  Re  Board  of  Education  of  .Voponee  d,  Noponee,  ^9  Or.  39o.  .98 . 
i  but  the  Court  formerly,  under  C.  R.  1092  might  grant  It  «  porf,-.  but 
S     that  Euie  has  not  been  c-    tlnued;  but  see  Bale  216. 

Every  good  legal  ca-se  why  the  prosecutor  Is  not  «""''^  ",,^  ^To'.!  " 
mandamus,  whether  It ,  ,.es  from  the  prosecutor's  Pe™^'  '"Xt  '^e 
10  obtain  It,  or  by  reason  ot  the  absence  of  a  lega  right  to  what  he 
'  seeks,  will  form  a  good  and  valid  answer  to  the  motion:  «»  T*",,^*'. 
A  Iceal  impossibility  to  perform  what  Is  naked.  Is  nlso  a  good  answer. 
iXm^Ti  Jv^Jct  Ry.  3  Q.  B.  D.  10;  but  the  tact  that  the  de- 
fendant hnd.  after  notice  ot  the  plaintiffs  olalm.  by  ^1-  ™°  »■.'•  P^^ 
It  mt  of  his  power  to  comply  therewith,  is  not  a  legal  impossibility, 
see  Reoilio  V.  Bornardo.  23  Q.  B.  D.  305. 
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BULBS  OF  OOUBT. 

rormar  C.  R.  1087  provided  that  "  The  rMurn  to  ba  mK4«  to  ur 
•ucti  order,  and  Ihum  Joined  In  fact  or  law  upon  any  traverie  tbareot, 
■ball  be  made  and  Joined  by  and  In  tbe  name  of  the  pericn  to  whon 
•uch  order  !■  directed;  but  neverthelcM  tbe  laroe  ihall.  If  the  Court 
thinks  fit  10  to  direct,  be  expreued  to  be  miide  and  Jnlned  on  tli«  behalf 
of  auch  other  perion  as  may  be  ordered;  and  In  that  caie  luch  other 
person  shall  be  permitted  to  frame  the  return,  and  to  conduct  the  lub- 
■•qnent  proceedlnis  at  bis  own  expense:  and  In  such  rase,  It  any  judt. 
ment  Is  iWen  for  or  aialnst  the  party  ai>plylnK  for  the  manifAtnui 
such  judsment  shall  be  slven  against  or  for  the  person  on  whoie  behalf 
the  return  la  expreaied  to  he  made,  and  such  person  shall  have  the  like 
remedy  for  the  recovery  of  costa  and  enforcing  the  Jinifrmpnt  as  the 
perion  to  whom  the  ordar  was  directed  misht  and  wouia  ui^ucniH 
have  had. 

(2)  Where  the  person  to  whom  an  order  of  mmidamua  ii  directed 
shall  be  found  by  the  Court  or  a  Judge  to  have  made  a  raise  or  In 
suffldent  return  thereto,  the  Court  or  Judge  miiy  order  tbe  person 
making  such  false  or  Insufflrlent  return  to  pay  to  the  party  proiecot- 
ing  such  order  any  damages  occasioned  by  such  false  or  IniufBcieiit 
return,  to  be  assessed  by  euch  Court  or  Judge,  or  otbemlse  aa  maT 
bft  directed." 

(3)  In  case  damages  are  awarded  under  this  nute.  the  penon 
against  whom  the  same  are  awarded  shall  not  he  llt^ile  to  be  sued  In 
any  other  action  for  the  making  of  such  return."        ^^ 

't 
These  provisions  are  not  continued  In  tbe  presen.  Rulet. 

By  C.  R.  1088,  It  was  also  provided:  "In  case  the  .return  to  tor 
such  order  Is,  In  pursuance  of  the  authority  given  as  latoreeald,  et* 
pressed  to  be  made  on  behalf  of  any  other  person  as  aforesaid,  tbi 
further  proceedings  on  such  order  shall  not  abate  or  be  dliconttnued 
by  the  death  or  resignation  of.  or  removal  from  office  of  the  person  hsT- 
Ing  made  such  return,  but  the  same  shall  and  may  be  continued  and 
carried  on  in  the  name  of  such  person;  and  If  a  peremptory  nanSanv 
is  awarded,  the  same  shall  and  may  he  directed  to  any  succeuor  In 
office  or  right  of  auch  person."    This  Rule  Las  not  been  coatlnued. 

It  appeared  to  authorize  the  carrying  on  of  proceedings  In  the  name 
of  a  deceased  person:  probably  that  can  no  longer  he  done  and  In  the 
case  of  any  party  dying,  an  order  to  continue  proceedings  nnder  Stle 
301  is  now  necessary. 

Former  C.  R.  1089  provided  that  "  (1)  Where  the  person  prosecutlns 
any  order  of  mandamvs  wlsbee  or  intends  to  object  to  the  Talidity  of 
any  return  to  the  same,  he  shall  do  so  by  way  of  motion  to  strike  out 
or  set  aside  the  return:  and  where  a  person  objects  to  the  valiility  of 
the  order  of  mandomti*  he  may  In  like  manner  move  to  set  It  aside. 

(2)  The  Court  or  Judge  shall  adjudge  whether  or  not  the  retnrn  Is 
■  Md  In  law,  or  whether  the  order  of  mandamu*  is  or  is  not  valid  in 
law;  and  If  It  Is  adjudsed  that  the  order  Is  valid  In  law.  but  that  the 
return  thereto  Is  not  valid  In  law.  the  Court  or  Judge  shall  award  (ai 
a  peremptory  order  of  mandamu$  shall  Isaue  In  that  behalf." 

Former  C.  R.  1085  provided  that  "  Where  an  order  of  mandunus 
shall  be  issued,  the  pcrsun  rt-riulrcd  to  make  a  r«Mirn  thereto  Bball.  on 
being  duly  served  therewith,  malte  his  return  thereto  aa  thereby  re- 
quired, on  pain  of  being  proceeded  against  for  contempt  of  Court.  Bu 
neither  of  those  Rules  has  been  continued. 
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C.  R.  loss  wibodtad  the  provliloni  of  B  Aune.  c.  23,  which  wu  Bin  lu. 
puiud  to  do  awn  with  the  torinor  neceulty  of  liiulni  allu  ud  p„„„, 
pl.riei  wrlti.  v-**" 

Under  the  prwent  B«l'«  the  former  procedore  ei  to  a  retnni  to  the 
order  leenn  to  be  abollihed.  The  order  now  mede  U  probaWr  Intended 
10  be  peromfitorr  In  lU  temu;  end  It  the  delendent  falle  to  compir 
«lth  It,  after  being  duly  lerved,  he  may  be  proceeded  aialnut  for 
contempt  of  Court. 

The  procedure  of  a  return  being  abollahed.  It  followe  that  the  power 
to  award  damagee  agalnat  a  peraon  making  a  falae  or  Ineufflclont  return 
to  a  mandamus  no  longer  o»l»t«.  nnd  It  would  leem  that  the  only 
remedy  tor  dliobedlence  l>  an  appllcatlou  to  punish  the  disobedient 
party  for  contempt.     The  Jurisdiction  to  award  damages  on  a  sum- 
mary application  was  not   b   part  of  the   Inherent  Jurisdiction   but 
was  purely  statutory,  founded  originally  on  9  Anne,  c.  26  (see  R.  8.  O. 
,.  824,  B.  30),  and  the  statute  being  repealed,  the  Jurisdiction  Is  gone: 
see  hvlc  2. 
J         Formerly  a  mandamus  dlflered  frcm  a  mandatory  Injunction  In  Ii«i"rn    lo 
that  It  required  a  return  to  be  made  to  the  Court  of  the  manner  In  „.„j,„„ 
which  tt  had  been  eiecuted,  whereas  a  mandatory  Injunction  contains  „„  i„„,,, 
-     no  such  provtalon.    This  distinction  would  now  appear  to  be  abolished.  "»uir.a 
'     No  form  Is  given  In  the  appendix,  of  a  mandamus  under  the  present 
Htilei  but  It  la  probably  Intended,  that  both  a  prerogative,  and  statu- 
tory, 'mandamus,  ehall  be  In  terms  an  order  absolute  to  do  the  re- 
il     quired  act. 
I  EmtoreoMut  of  Maadamwa.— Proceeding  tor  contempt.  In  which 

i  the  Court  may  Impose  Une  or  Imprisonment,  la  now  the  proper  and 
'<  only  remedy  tor  disobeying  a  peremptory  mandamus:  i)emore«e  v. 
'      SMUmd  fill.  Co.,  10  P.  R.  82;  Rex  v.  Hammond.  Ill  U  T.  206. 

623.  No  writ  of  mandamns,  prohibition  or  certiorari  wr».^;;^^ 
sliall  be  issued,  but  all  necessary  provisions  shall  be  made  1. 1..«., 
in  the  judgment  or  order.    C.B.  1083.    Amended. 

This  Rule,  though  purporting  to  bo  founded  on  C.  R.  1083,  appears 
really  to  be  founded  on  C.  BR.  1080.  1100  nnd  1101.  CR.  1094  also 
provided  that  a  writ  of  Injunction  should  not  be  I""'*-.''"'  «"  » 
Judgment  or  order  should  have  the  same  ettert  as  a  writ  of  injuncvlon 
formerly  had;  but  that  provision  has  not  been  continued  In  the  present 
Kales. 

As  to  applications  tor  mandamus;  see  Jud.  Act  see.  17,  supra,  pp. 
no.  51.  and  notes  to  livJc  622. 

ProMbm.».-Prlor  to  R.  S.  O.  1877.  c.  52,  s.  2,  a  mere  surmise  or  prohibition, 
suggestion  of  the  ground  tor  prohibition  wae  enough  to  put  the  Superior 
Court  m  motion,  and  the  suggestion  was  not  required  to  be  verlfled, 
.here  there  was  a  plea  In  the  Court  below,  but  If  there  was  no  pl», 
then  an  afBdavlt  was  required. 

The  right  to  a  prohibition  order  has  to  bo  tried  ■">"  "P""  »  "'°"°°; 
subject  to  the  same  rules  as  other  motions.  Among  others  B„  e. 
226-232.  338,  will  be  applicable,  and.  in  such  cises  as  Uio  ^"^^Zaln 
formerly  direct  a  declaration  and  subsequent  P"';^;'''""  )°  »""''"'°^ 
a  Court  or  Judge  can  no-  upon  a  motion  direct  that  evidence  be  taken 
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atoM  or  oocBT. 

Ii  luoh  war  u  m*r  mmi  »rop*r,  •nd  If  DMiaMrr  thii  u  lag,  i,, 
IrM. 

Tb«  motion  muit  b«  mftde  In  Chambora  to  a  Judr>:  Hnle  loT  (ill 
Tha  Maaiar  In  Chambara,  and  Local  Judiaa,  aad  Maatira,  han  u  lam 
dIoUoa:  aoa  Kutct  iOi.  lO",  201,  20»,  ilO, 

It  la  to  ta  mada  by  arlltaatlm  l  itlea:  Kate  12:.  and  mo«  b«  i 
aaTcn  Uaar  daja  notka:  Kate  216  (i). 

Prohibition  Ip  tba  propar  remedy  wbera  tha  Inferior  ('ot<rt  U«icm4 
Ing  Ita  Jurlidlctlon.  not  wbera  bavlnx  JurUdlctlon  It  hax  commltrM  k 
arror  In  law,  or  food  conMlann:  Sitdall  v.  O«taoa,  17  II.  C.  q.  B.  M; 
In  re  Over  <i  EIHa,  30  Ont.  627  i  or  maraly  an  arror  or  Irrenlirltr  li 
procedure,  tba  remrdr,  If  any.  In  aucb  caia  li  by  :.ppeiil.  and  If  tli«r> 
li  no  appeal  tbera  li  no  remedy:  Rn.  r.  ilayr  of  Londcn,  69  L.  T.  Ill, 
Ae  Fint  D.  O.  V.  Huron,  i  P,  R,  4(7 ;  but  It  a  mUiala  In  l»  ii  ibi 
sroand  on  wblch  the  Interior  Court  aaaumaa  Jurlidlctloo,  tbea  prohtbl- 
tlon  Ilea  Re  Royiloa  Par*,  it  O.  h.  R,  •2!':  Be  Lonf  Pmm  Co.  v.  iiUn 
•oa,!"  Ont,  App,401;  .4»ieHoe»«r»»  v,  P((c»i<t,  13  0.  L,  H.  417. 

A  problbltton  may  ba  granted  tbongb  the  queitlon  of  Jurliillciloi 
has  net  been  raited  In  tha  Court  below,  but  the  omiiilon  to  nlie  tti 
objection  tbera  may  dlaentltla  tbe  applicant  to  coati:  Xtrlioh  y.  Cllforf, 
S  P,  R,  311 :  but  If  tbe  applicant  lubmlti  to  tba  JurUdlctlon  of  thi 
Court  below  and  croaa-aiamlnoa  wltneaaei,  and  ariuea  the  eaie  on  tb> 
merlta  without  objactlni  to  tba  Jurlidlctlon,  a  prohibition  on  lb< 
ground  of  eiiceti  of  jurladlctlon  may  ba  rafuaed;  /n  re  Burmcn,  il 
C,  P.  493 ;  and  aea  Blckordioa  v,  «»oiD,  6  P.  R,  298.  Where  the  JuJn 
In  the  Court  balow  acta  under  an  appealable  order  of  tbe  Su;:eme 
Court,  which  la  not  appealed  from,  prohibition  will  he  refused  tboufb 
tbe  Court  may  think  the  order  of  the  Suprame  Court  erronMu: 
Dttrkln  t,  Pktipot,  1901,  2  K.  B.  310;  86  L.  T,  246. 

Whera  tha  want  of  Jurlidlctlon  li  apparent  on  the  l.  .<  of  the  t"- 
ceadlnga,  prohibition  muat  ba  granted  »  deMto  Jaetiliir,  and  the  tgcU 
cant  Ii  not  estopped  by  any  coniant  or  acquiescence  on  hli  part,  but 
tbe  granting  of  prohibition  li  dlicretlonary  where  the  want  el  Jtrli' 
diction  li  not  apparent,  and  depanda  on  facts  which  the  applicant  hii 
neglected  to  bring  to  the  attention  of  tha  Inferior  Court ;  Faniahum 
T,  iror;an,  1694,  1  Q,  B,  662;  TO  L.  T,  162. 

Prohibition  la  an  extreme  maaaura,  granted  lummarllr  only  la  > 
Tery  plain  caae  of  tbe  unlawful  terclse  of  Jurisdiction  by  a  <nl> 
ordinate  tribunal :  Be  Cumminm  <C  Carleloa,  26  Ont.  607 ;  /n  k  Own  i. 
^Ilan,  26  U,  C.  Q.  B.  123, 

A  tuccesaful  party  on  an  application  for  prohibition  is  entUIeil  to 
and  abould  be  awarded,  coiti,  unlesi  the  Court,  In  the  proper  eierclK 
of  a  wise  dlacretlon,  can  aee  good  cause  for  deprliinu  surh  parly  ot 
tbem ;  and  such  party  should  not  be  deprived  of  cosu.  uoleis  titrt 
appeara  to  bava  been  Impropriety  of  conduct,  which  indiii k1  the  lltlia- 
tlon,  or  Impropriety  In  the  conduct  thereof:  Re  McUod  v.  imip*  (.). 
12  P.  R.  603;  BeQ.  v.  J^Hcei  0/  tondon,  1894,  1  Q.  B.  4;3:  70  L  T. 
148;  and  In  caae  a  difficulty  where  there  ii  no  mUconduct  on  the  part 
of  the  Interior  Court,  though  the  application  he  sucrii.lul.  «»•»  ""J 
be  refused:  ificlten  t.  rorlte  Pcntneulor  Jtitticet,  190S.  A.  C.  tH, 
L,  T.  629. 

OarUoraii.— C.  R.  1101  provided  that  an  order  for  certiorari  mW' 
ba  granted  on  a  motion  to  the  Court  or  a  Judge,  but  that  proTljlon  m 
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Dot  bMB  roatlBUid.    Aa  aiipllnillon  (or  u  ord*r  of  nrtlonri  mwt  ■>■••••' 
DOW  bo  nuao  to  •  Judio  In  Court:  uo  Ruin  lo:,,  :07. 

Tho  Muter  In  Chnmbf  n.  inil  Lorn!  Mailen,  Bnd  Local  Judlea.  bava 
no  Jurladlctlon  to  >nt«ruln  iucb  aptillratloni:  r-a  Ruin  ZW,  >0I,  >l», 
JtO. 

Tba  application  la  to  ho  mada  by  orlilnallm  notlia.  and  muil  b* 
a  uren  clear  daya'  notire:  aeo  ««l>i  Ml.  21B  (21. 

Wbere  tbo  Interior  Caurt  baa  tho  Ilka  Jurla4lcUon  aa  tba  8upr«na 
Court  In  tbe  particular  matter,  a  rcrdorori  to  brim  up  and  Quart  Iba 
procewllnia  cannot  be  iranted:  li*l»»tr  v.  North  illlcrloii  C.  C.  Juitc 
1891.  A.  C.  439. 

After  a  rauia  la  r.  luoved  from  an  Inferior  Court  by  ccrdorart,  the 
plaintiff  cannot  be  compelled  to  proiecute  It  In  the  Supreme  Court: 
VorHioB  T.  Bull,  1112,  I  K.  B.  M!. 

Where  a  motion  la  dealred  to  b«  made  to  quaah  a  conviction  for 
alletod  breach  of  a  Provincial  law.  no  order  of  oerllorort  la  noceaaary, 
but  a  al<  daya'  notice  may  be  liven  ai  preacrlbed  by  tbe  Jud.  Act.  i. 
63,  lapro.  p.  323. 

Wbere  a  motion  la  dealred  to  b«  made  to  nuaib  a  conviction  for 
breach  of  a  Dominion  law.  no  certiorari  li  neceiaaiy.  but  a  all  daya' 
notice  may  aUo  be  given  as  preacrlbed  by  the  Bulei  piiaaed  under  tbe 
Criminal  Code.  27  March,  1908,  aee  lupro,  p.  140. 

634.  The  Court  may  require  notice  to  be  given  to  any  «••',',  ;;,'ic. 
person  claiming  any  right  or  interest  in  the  subject- ..  i»-.-.^^ 
natter  of  the  application.    C.B.  1086.    Amended.  i.i.r..irf. 

Tbla  «ul«  la  probably  directed  to  meet  tbe  cai*  of  a  mandamua  re- 
quired to  bo  Utued  to  ofBcera  or  peraona  whoae  functlona  are  merely 
minl.terlal.  and  to  provide  that  other  peraoni  bMlnl  or  cUlmlni  right 
or  Intoreat  In  the  matter,  may  b*  called  upon  to  show  cauw^  ^"  °*' 
be  made  liable  to  coota:  aeo  UemorMf  v.  JlWlond  By.  U..  10  P.  R.  73. 

Tho  Court  may.  It  la  preaumed,  give  direction  undar  tbla  Bute  be- 
fore  tbe  aervlce  of  the  originating  notice,  or  may  on  tho  return  of  the 
notice  direct  It  to  atand  ovar  for  the  purpoao  of  aervlng  >ome  other 
peraon  than  thoae  eerved. 
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625.  Relief  by  way  of  interpleader  may  be  granted:— 

(a)  Where  the  person  seeking  relief  (hereinafter 
called  the  applicant)  is  under  liability  for  any 
debt,  money,  goods  or  chattels,  for  or  in  re- 
spect of  which  he  is,  or  expects  to  be,  sued 
by  two  or  more  persons  (hereinafter  called 
the  claimants)  making  adverse  claim  thereto: 

(b)  Where  the  applicant  is  a  Sheriff  and  claim  is 
made  to  any  money,  goods,  or  chattels,  lands 
or  tenements,  taken  or  intended  to  be  taken 
in  execution  under  a  writ  of  execution,  or  to 
the  proceeds  or  value  thereof,  by  any  person 
other  than  the  person  against  whom  the  pro- 
cess issued.    C.R.  1103. 

Prior  to  the  Judicature  Act,  1881,  the  Jurisdiction  of  the  CommoB 
Law  Courts  In  Interpleader  was  regulated  by  R.  S.  0.  1877.  c.  54,  as 
amended  by  44  V.  c.  7;  49  V.  c.  16,  s.  13;  but  tha  Jurisdiction  la  Equity 
except  In  the  case  of  interpleader  by  Sheriffs  did  not  depend  upon  the 
statute:  McElheran  v.  London  M<uonic,  etc.,  11  P.  R.  181. 

A  stakeholder  could  only  obtain  an  interpleader  order  In  the 
Common  I^w  Courts,  where  he  was  a  defendant,  having  been 
actually  sued;  In  Equity,  It  was  sufDclent  If  a  claim  was  uiade  against 
the  applicant,  and  he  was  In  danger  of  being  molested  by  conflicting 
rights:  Story  Eq.  Jur.  s.  808. 

At  Common  Law  a  stakeholder  seeking  relief  could  only  do  so,  as 
atMVp  mentioned,  when  he  was  a  defendant  in  respect  of  a  claim  for 
money  or  goods,  of  which  he  had  to  be  In  possession,  as  he  had  to  be 
In  a  position  to  dispose  of  them  In  any  manner  directed  by  the  Court; 
he  also  was  required  to  have  received  a  distinct  notice  of  the  adverse 
claim,  an  expectation  of  being  sued  was  not  enough.  The  claim  of  the 
third  party  had  to  be  in  respect  of  the  same  subject  matter  In  respect 
to  which  the  defendant  was  sued,  but  it  was  not  necessary  that  It 
should  be  an  absolute  right  of  property  In  the  subject  matter. 

Where  rent  was  claimed  from  A.  by  B.,  and  was  garnished  by  credi- 
tors of  C.  fthe  father  of  B.l,  who.  It  was  claimed,  was  the  real  lessor. 
A.  refusing  to  pay  rent  unless  protected  from  these  claims,  and  being 
sued  In  a  County  Court  by  B.  for  the  full  amount  of  -ent.  was  held 
entitled  to  relief  under  this  Rule:  Re  Anderson  d  Bai   -r,  13  P.  R.  21. 

Interpleader  Interpleader   hy   Stakeholders.— Under  the  present  K"'      which 

hoW*r«"  *^  ^^^^  follows  the  Equity  practice,  the  person  seeking;  relief  is  only 
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required  to  be  under  liability  for  the  subject  matter.  It  le  not  neres-  BuU  •»». 
Bary  that  he  be  first  sued,  before  applying  for  relief.  Probably  this 
Kule  does  not  extinguish  any  power  to  compel  Interpleader  existing 
formerly  In  Equity  upon  bill  filed,  and  now  possessed  by  the  Supreme 
Court:  see  McEtheran  v.  London  Afasonic.  etc.,  11  P.  R,  181;  Western 
Canada  L.  d  B.  Co.  v.  Court,  25  Gr.  151;  Heitderson  v.  Wafson.  23 
□r.  3513. 

Formerly,  It  the  defendant  m'lia  to  'labw  to  both  the  plaintiff  and 
the  third  party,  he  could  not  reo  .l.e  them  to  Ir.*' .-,  lead.  This  may  be 
still  the  case  under  this  Bule:  »  •■  fori  v.  Wjrif,  .'  .il.  &  W.  844. 

And  where  a  person  la  sued  1  >  :wo  perscns  i  i  respect  of  the  samS 
transaction,  he  Is  not  entitled  to  uu  .-•--:  "adcr  order  on  the  ground 
that  he  claims  to  be  Indebted  to  only  one  of  them:  Oreoforcx  v.  Hackle, 
1895,  2  Q.  B.  299. 

The  Crown  cannot  be  compelled  to  Interplead,  not  having  been 
mentioned  In  the  Act:  sec  Condi/  v.  Maughan.  1  D.  «  L.  745;  McOee 
V.  Somes,  3  U.  C.  L.  J.  161. 

A  person  outside  the  Jurisdiction  may  be  compelled  to  Interplead. 
Leave  to  serve  the  notice  out  of  the  Jurisdiction  must  be  obtained 
under  Rule  25;  Belmonte  v.  Aynard,  4  C.  P.  D.  352;  Credit  Oerundeute 
V  Von  Wecde,  12  Q.  B.  D.  171;  Re  Confederation  Life  Asioetation  v. 
eoriiinjI»  19  P.  R.  16.  89;  and  see  Rtile  3  (M  and  (i);  thus,  where 
shares  In  a  foreign  Joint  stock  company  were  In  dispute,  and  the  com- 
pany had  been  sued  within  the  Jurisdiction  by  one  of  the  rival  clolm- 
ants  It  was  held  that  the  company  was  entitled  to  Interplead,  although 
the  Company  and  both  the  claimants  were  out  of  the  Jurisdiction,  and 
although  n  claim  for  damages  against  the  applicant  was  made  by  one  of 
the  claimants  In  respect  of  the  shares:  Re  Pnder/eed  StoJter  Co..  1  O.  L. 
R  42-  but  where  the  fund  In  dispute  was  payable  in  a  foreign  country 
by  foreigners  residing  therein  to  other  foreigners  also  residing  therein, 
and  a  claimant  within  the  Jurisdiction  claimed  It.  it  was  held  that 
the  person  from  whom  the  fund  was  claimed  could  not  require  the 
parties  to  Interplead  In  Ontario:  Re  Benfield  i  Steven,.  17  P- «•  300 
339  and  this  may  perhaps  still  be  the  case  notwithstanding  Bule  25 
(3)';  see  Horrii  v.  Bank  ot  B.  N.  A..  19  P.  R.  51. 

It  would  seem  to  be  immaterial  whether  the  titles  on  which  the 
adverse  claimants  rely  ^re  legal,  or  equitable,  see  Jud.  Act  sec  22 
.upro,  p.  94,  and  Rmton  v.  Pope,  L.  R.  3  Ex.  269;  Bonfc  0/  Zrclond  v. 
Perry.  L.  R.  7  Ex.  14;  Dumm  v.  CasUn,  L.  R.  10  C.  P.  6d4;  32  U  T. 
497 ;  Enoletiack  v.  Wixon,  L.  R.  10  C.  P.  645. 

A  debtor  who  Is  being  sued,  and  who  has  notice  ot  an  assignment 
ot  the  debt,  may  require  the  claimants  to  Interplead  as  to  Part  "nl 
dispute  the  residue;  and  his  application  may  be  ^'">f  "'■«-^"^."''%""  " 
or  under  The  Conieyamins  and  Law  of  Property  ^"J^-^-  °-.  ""■,  ",'• 
8  49,  and  the  proceedings  in  the  action  may  be  stayed  under  the  latter 
provision:  Reading  v.  Softool  Board  lor  London.  16  Q.  B.  V.  t>5t,. 

Where  the  claim  ot  one  of  the  claimant,  is  for  damages  for  the 
detention  of  the  subject  matter  In  dispute,  the  applicant  '»  en""'* 
?::»  order  to  interplead:  Atten,orougH..S,.Ka,nar,ne,  Doc.  Co.. 
3  C.  P.  D.  460;  Be  Canodion  Pacific  Ry.  if  CarriMera,  17  P.  R.  .i... 

Quirrc.  whether  Interpicjider  1-  a  proper  remedy  f"'',"''"*  «*«'■"''" 
to  securities  as  between  co-sureties:  rrer<ce  v.  Bi.rW(t.  1  Ont.  80. 
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Interpleader  was  ordered  at  the  instance  of  an  auctioneer:  Woljon 
V.  Hen<ieTaon,  12  U.  C.  L.  J.  149;  Tanntr  v.  European  Bank,  L.  R  i 
Ex.  261;  of  a  bailee  of  a  policy  of  Insurance:  Atttmborough  r.  St. 
Katharinet  Dock  Co.,  3  C.  P.  D.  450;  of  a  broker  to  whom  shares  had 
been  transferred  for  aale.  a  rival  claim  to  which  was  spt  up:  Robinson 
V.  Jenkins,  24  Q.  B.  D.  16T;  62  L.  T.  439;  and  see  Ite  UnUfrleed  Stoker 
Co..  1  O.  L.  R.  42;  and  of  a  wharfinger  with  whom  were  storfd  goods 
claimed  by  two  banks,  and  notwithstanding  a  letter  written  by  the 
wharfinger  to  one  of  the  banks,  stating  that  the  goods  were  held  for 
fb&t  bank:  Ex  p.  Mersej/  Docks  d  Harbour  Board,  1899,  i  Q.  B.  546. 

But  where  fire  Insurance  was  effected  by  a  lessor  and  lessee,  and  a 
loss  having  occurred,  the  lessor  claimed  that  the  Insurance  money 
should  be  applied  to  the  restoration  of  the  demised  premises,  and  the 
lessee  claimed  it  should  be  paid  to  him.  It  was  held  not  to  be  a  case 
within  clause  (a),  and  therefore  not  a  case  for  interpleader:  Sun  In- 
surance Office  V.  Oaiimky,  1914.  2  K.  B.  645;  110  L.  T.  358. 

Interpleader  was  ordered  on  the  application  of  a  purchaser  pendmk 
litt!  of  land,  the  conveyance  of  which  was  In  the  action  attacked  as 
fraudulent,  as  against  creditors  of  the  vendor,  the  purchaser  being 
sued  by  the  vendor  In  another  action,  for  the  purchase  money,  which 
ha  was  willing  to  pay  into  Court:  Molsons  Bank  v.  Eagtr,  6  0.  W.  R.  93. 
180;  10  O.  L.  R.  452. 

A  solicitor  who  has  rocovered  Judgment  for  a  client  undpr  an  ordin- 
ary retainer  has  no  authority,  without  special  Instnictions.  to  engage 
in  proceedings  in  Interpleader:  Jameg  v.  Ricknrlh  20  Q.  B.  D.  164; 
but  where  he  is  retained  In  l'.iterp1eader  proceedings  he  has  the  ordin- 
ary powers  of  a  solicitor,  as  In  other  contested  cases:  Harkett  v.  Bith'. 
12  P.  R,  482. 

A  bailee  rbo  is  estopped  trom  setting  up  jus  tcrtii  may  nevertbe- 
less  be  entitled  to  interplead:  Ex  p.  Mersej/  Docks  tf  Harbour  Board, 
1899,  1  Q.  B.  546. 

Clause  (a)  of  the  Rule  applies  only  In  the  case  of  confiictlng  claims 
to  money,  goods  or  chattels;  It  has  no  application  to  conflicting  claims 
to  land — Clause  (fi)  enables  Sheriffs  to  Interplead  in  the  case  of  con- 
flicting cisims  to  land  taken  In  execution,  etc.  In  regard  to  claims  to 
which  the  Rule  does  not  extend  an  action  must  be  brought. 

PpBotloe.— Affidavits  entitled  "In  the  H.  C.  J.  Chy.  D.  Between 
A.,  applicant,  and  B.  and  others,  claimants,"  were  held  sufficient:  Be 
Anderson  rf  Barher,  13  P.  R.  21. 

The  coats  of  proceedings  are,  under  Jud.  Act,  s.  74  supra,  in  the 
discretion  of  the  Court,  and  were  ordered  to  be  paid  by  the  person 
causing  the  litigation.  In  Re  Anderson  rf  Barber,  supra. 

A  stakeholder  applying  for  an  Interpleader  order,  and  acting  honi 
flde,  is  entitled  to  deduct  from  the  fund  In  dispute  the  taxed  coals 
occasioned  by  the  Interpleader:  Clench  v.  Doolcy,  56  L.  T.  122.  without 
prejudice  to  the  question  as  to  how  the  costs  are  to  be  ultimately 
borne:  Searle  v.  Matthews,  W.  N.  188S.  176. 

It  Is  too  late  to  apply  for  an  Interpleader  after  judgment:  Sfeien- 
son  v.  Brownell,  1912,  2  Ch.  344. 

Baileeo,  miA  C&rriers.— To  an  action  by  a  bailor  against  a  bailee 
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since  the  bailment  the  bailor  has  parted  with  the  property  in  the  goods,  bui*  626. 
and  with  the  documents  of  title  to  a  third  person,  unleBs  It  is  also 
ahown  that  such  third  r  ison,  is  entitled  to  the  goods  and  that  the 
bailee  defends  by  his  authority;   see  liogerg  v.  Lambert  d  Co.,  1891, 
IQ.  B.  318;  64  L.  T.  406. 

In  Re  Ccnadian  Pacific  Ry.  Co.  and  CarruthcTS,  17  P.  R.  277,  an 
interpleader  order  was  granted  respecting  claims  to  grain  deposited 
under  a  contract  in  the  Ry.  Cc's  elevators,  notwithstanding  that  the 
specific  grain  could  not  be  delivered,  but  only  grain  of  like  standard 
and  quality. 

An  interpleader  order  was  granted  on  the  application  of  a  bailee 
notwithstanding  he  had  by  attornment  to  one  of  the  claimants  estopped 
himself  from  denying  his  title,  and  the  claimant  alleging  the  estoppel 
was  restrained  from  bringing  an  action,  except  as  to  any  claim  he 
might  have,  by  reason  of  the  alleged  v.>stoppel,  if  defeated  in  the  Issue: 
Ex  p.  Mersey  Docks  d  Harbour  Board,  1899,  1  Q.  B.  546;  80  L.  T.  143. 

Sheriffs. — A  Sheriffs  right  to  call  on  rival  claimants  to  Interplead  interpleader 
is  not  confine':  to  the  cases. falling  within  clause  (b);  but  In  cases  not  brBheriff., 
provided  for  by  that  clause  he  may  invoke  the  assistance  of  clause  (o) : 
He  Oould  v.  Hope,  20  Ont.  App.  347. 

The  disposition  of  the  Court  Is  to  be  more  liberal  in  relieving  the  when  en- 


Holliday,  8  O.  L.  R.  542.  p 

The  right  of  a  Sheriff  to  an  interpleader  order  depends  on  his 
having  the  subject  matter  of  the  rival  claims  in  his  possession,  or 
his  having  the  right  to  talse  it  in  execution  with  an  intention  so  to  do. 
He  cannot  require  claimants  to  Interplead  in  respect  of  a  mortgage 
assigned  by  the  debtor  (the  mortgagee),  which  (though  acting  under 
The  Execution  Act  (R,  S.  0.  c.  80),  B.  25  (2)  ),  he  has  neither  actually 
seized,  nor  is  able  to  seize:  Keenan  v.  Osborne,  7  0.  L.  R.  134. 

Where  the  application  is  made  by  a  Sheriff  under  clause  (6)  the 
Sheriff  must  have  made  a  seizure  (or  be  ready  and  intending  to  make 
one:  see  Keejian  v.  Osborne,  supra),  before  he  can  apply,  and  before 
the  Court  can  havf  any  summary  jurisdiction  to  direct  an  Issue: 
Ogden  v.  Craig,  10  P.  R.  378;  Teskey  v.  Neil,  15  P.  R.  244;  OosHn  v.. 
Tune.  2  U.  C.  Q.  B.  177;  and  he  must  retain  possession:  Wheeler  v. 
Murphy,  1  P.  R.  336.  An  interpleader  order  was  granted  where  the 
goods  were  dies,  plates,  etc.,  admittedly  the  property  of  the  execution 
debtors,  though  in  the  hands  of  the  claimants  for  the  purpose  of 
executing  a  printing  contract  with  the  debtors,  and  had  not  been 
actually  seized  by  the  Sheriff:  Brown  v.  Markland  Publishing  Co.,  6 
0.  W.  R.  142. 

An  interpleader  order  was  granted  where  the  execution  creditor 
alleged  that  the  debtor  had  a  half  interest  in  the  goods,  which  was 
disputed  by  the  person  in  whose  possession  the  goods  were :  Lucas  v, 
Holliday,  8  O.  L.  R.  541. 

Where  the  goods  seized  are  in  the  possession  ot  the  debtor,  or  he 
is  In  possession  jointly  with  a  third  person,  the  proceedings  detailed 
In  Rules  637  and  638  should  be  taken  to  bring  the  claim  to  the  notice 
of  the  execution  creditor,  and  hear  from  him  whether  or  not  h? 
acknowledges  its  validity,  before  the  Sheriff  applies  for  an  inter- 
pleader order. 
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Bnlt  688.  An  Interpleader  was  Kranted  as  to  moneys  brouglit  on  th*'  iiremiFujs 

by  the  debtor  after  the  Sheriff  had.  under  an  exeeutlon,  plaiBl  a  man  In 
possession,  but  without  his  knowledge,  and  which  were  claimed  by  tni- 
adminlstrator  In  bankruptcy  of  the  debtor;  see  Johnson  v.  Pivkerimj. 
1908,  1  K.  B.  1 :  98  I-.  T.  68.  As  to  seizing  money  In  execution  see  thai 
case  and  The  Execution  Act  (R.  S.  O.  c.  801,  s.  20. 

A  chose  In  actlc  Is  not  bound  by  delivery  of  the  writ,  but  only  by 
aelzure :  Kennie  v.  Qutdec  Bank,  1  O.  L.  R.  303. 

Money  paid  under  protest  by  a  claimant  was  held  to  be  proceeds 
or  value  of  goods  and  chattels  within  the  above  Hule:  Smith  v.  Crilcli- 
field,  14  Q.  B.  D,  873. 

The  expression  "goods  and  chattels"  in  The  Exirution  -let,  and 
In  this  Btllc.  Includes  stock  of  a  joint  stock  company:  Broicn  v.  J'cUon, 
20  C.  L.  J.  390;  4  C.  L.  T.  594. 

Goods  in  possession  of  an  Assigoee  in  Insolvency  under  tbe  Insol- 
vent Act  of  ISTf),  could  not  be  taken  In  execution,  and  neither  a 
Sheriff  nor  an  execution  creditor  could  sue  the  Assignee  and  obllie 
him  to  Interplead,  though  the  debtor  might  do  so:  Jfc.Vfosler  v.  Miotin, 
7  P.  R.  211. 

Interpleader  may  be  directed  respecting  the  proceeds  ot  a  sale  In 

the  Sheriffs  hands:  Booth  v.  Preston,  etc..  Ry.  Co.,  3  P.  R.  JO:  and 

respecting  money  paid  uider  protest  by  a  claimant  whose  goods  were 

seized,  and  who  claimed  the  money;  the  Sheriff  was  also  held  to  be 

entitled  to  protection  against  an  action  tor  trespass  tor  entering  upon 

the  premlsec  of  a  person  other  than  the  debtor:  Smith  v.  CritchtM. 

14   Q.   B    D.   873;    see   also   Eamonis   v.   WalUngfori,  33  W.  R.  6i:. 

Where  a  Sheriff  who,  without  special  direction  trcj  the  execution 

creditor,  had  seized  and  sold  goods  alleged  to  have  been  exempt  trom 

execution,  was  being  sued  therefor  by  the  execution  debtor,  it  was 

held  that  the  Sheriff  was  not  entitled  to  Interplead  as  to  the  pro 

ceeds  realized  from  the  sale:   Re  Gould  v.  Hope.  20  Out.  App.  31T. 

Cl.ta  bT  A  Sheriff  may  apply  tor  an  Interpleader  order  where  a  claim  lor 

Undlord  (or  rent    is  made  by  a  landlord:  McLaugMin  v.  HommiH,  22  Ont.  493;  anl 

""'■  lee  FlKiin  v.  Cooney,  18  P.  R,  321, 

But  where  a  Sheriff  seized,  but  put  no  bailiff  In  possession  ol  tbe 
goods,  and  then  tha  landlord  seized  them  for  rent,  it  was  held  Ibat  a 
second  seizure  by  the  Sheriff  was  Illegal,  as  they  were  in  ruJloJid  lew 
and  also  that  the  validity  of  the  landlords  claim  could  not  be  decided 
In  Chambers:  Craig  v.  Craig,  7  P.  R,  2fl9. 

The  right  of  a  landlord  to  be  paid  out  of  the  proceeds  ot  sale  under 
The  Lanilord  ond  Tenant  Act  (R.  S.  O.  c.  1551.  s.  55  (S  '"■'=/■  "; 
s.  1)  ),  has  been  upheld  against  a  trustee  In  bankruptcy  of  the  debtor. 
K«  Mackemie,  1890,  2  Q.  B.  366. 

Where  goods  dlati-alned  for  rent  have  been  impounded  on  the 
premises  under  The  tondlordl  and  Tenant  Act  (R.  S-  0  c  l.-.=  i.  ». - 
(4),  It  Is  not  requisite  that  anyone  on  the  landlords  behalf  shouiaDe 
left  In  posaesJon  of  the  goods:  ion's  v.  Biermtein.  1859.  1  «■  "■  "  ■ 
1900,  1  Q,  B.  100;  81  L.  T,  553. 

A  Sheriff  was  held  not  entitled  to  an  interiileader  "^  ;f  *°"  "' ^ 
claimant's  disputing  the  right  of  BUbBequent  execution  "''"•'»•'"'' 
goods  seized,  where  there  would  be  no  fond  to  satisfy  sucu  suBjefluei. 
executions:  Canadian  Banic  of  Commerce  v.  Brace,  2  C.  I..  T.  Si- 
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The  question  whether  the  Sheriff  by  withdrawing  tor  a  time  from  Bul«  626. 
the  premlBes,  on  which  he  hafl  made  a  seizure,  has  abandoned  posses-  withdrawal 
ston  of  the  goods  seized.  Is  a  question  of  fivct.    Where  he  goes  out  of  J'r  shpriff^ 
possession  for  some  temporary  necessity  such  as  lo  get  food,  or  to  see  XJi"  ix'ss'-s 
a  doctor,  he  does  not  atmndon  possession:  but  where  he  went  out  to 
assist  the  debtor,  and  enable  a  sale  of  the  debtor's  business  to  be 
carried  out,  that  was  held  to  be  an  abandonment  of  possession:  Bag- 
shawea  (Limilra)  v.  Deacon,  1898.  2  Q.  B.  173, 

A  Sheriff  should  exercise  no  discretion  as  to  the  disposition  of  the  Inquiriea 
goods  seized  by  him,  but  shoulu  come  at  once  to  the  Court,  otherwise  ^n^  bring'' 
he  will  disentitle  himself  to  protection:  Bosuell  v.  PHtigrew,  7  P,  R.  lug  in 
893;  Adams  v,  BlackweU,  10  P,  R.  168;  Flynn  v,  Cooncy,  18  P,  R.  =i«i"'«»"- 
321.    He  should,  however,  make  some  inquiry  as  to  the  nature  of  the 
claims  made,  mid  Inform  the  execution  creditor  of  them:   Walker  v. 
Sties,  3  Chy.  Ch.  59, 

Where  a  SherlB's  rig'jt  to  execute  a  writ  of  possession  of  land  is  p^'','rp'i«"3'' 
contested  by  persons  in  possession  on  the  ground  that  the  contestants  „  '„  |,„j, 
were  not  parties  to  the  action,  tb  Sheriff  is  entitled  to  interpleaif- 
Emerson  v,  Humphrii'S,  15  P,  R.  84;  see  also  Adotuson  v.  Atam30,i. 
12  P.  R.  21 ;  so  also  where  the  premises  are  vacant,  though  the  doors 
are  locked,  the  Sheriff  being  notlHed  of  a  claim,  may,  without  con- 
sidering its  validity.  Interplead;  or  sevitle,  he  may  break  open  the 
doors  and  put  the  plaintld  in  possession:  flail  v.  Bowerman,  19  P. 
R.  2«S, 

In  Buncon  v.  Tees,  11  P.  R.  66,  it  was  said  that  Interpleader  orders  DUsretlon  la 
should  only  be  made  with  caution,  and.  where  goods  were  in  the  JXr'"""" 
possession  of  a  third  person,  there  should  be  strong  presumptive  evi- 
dence of  the  goods  being  the  debtors,  which  should  ordinarly  appear 
on  affldavlt  of  the  belief  of  the  Sheriff,  and  also  of  the  execution 
creditor.  This  opinion  has  not  been,  to  the  fall  extent,  followed  In 
practice,  the  affldavlt  of  the  execution  creditor  Is  not  considered  neces- 
sary and  see  It.  296;  also  Edmmis  v.  Wallingtord,  33  W.  R.  647;  and 
it  has  been  held  that  the  Sheriff  is  not  obliged  to  shew  that  the  claim 
of  a  person  not  in  possession  of  goods  taken  In  execution.  Is  open  to 
objection,  in  order  to  entitle  him  to  Interplead:  Koran  v.  Toronto  Sua- 
fender  Co..  14  P.  R.  103;  see  also  stacker  v.  Haggerty,  67  L,  T.  27. 

The  Sheriff  was  held  entitled  to  make  a  second  application  for  an 
interpleader  order  in  respect  of  a  claim  by  the  same  cialmart,  alleging 
a  different  title:  Oaynor  v.  Sail,  24  U,  C,  Q.  B,  180:  but  not  to  con- 
test the  claim  of  a  landlord  which  might  have  been  disposed  of  on  the 
flrst  application:  Clarke  v.  FarrrM,  8  P.  R,  234,  A  claimant  cannot 
set  up  another  title  in  the  same  issue,  but  must  make  a  subsequent 
application  to  the  Court:  Barker  v,  lecson,  1  Ont.  114. 

Where  the  Sheriff  had  sold  with  the  consent  of  Joth  parties,  it  was 
considered  that  he  had  not  improperly  exercised  any  discretion  of  his 
own:  Darling  v.  Colladon,  10  P.  R.  110. 

A  Sheriff  may  disentitle  himself  to  an  Interpleader  order  by  not 
coming  promptly  to  the  Court  when  cla.ms  are  --.Jde  ">  *« J""^' 
seized.  He  must  come  within  reasonable  time;  improper  ^^lay  w  11  be 
an  answer  to  the  application:  Thompson  v.  Ward  1  P-  «■  2«9;  ^Jj 
„a.  ,,^  V  villi"'  '  P.  R.  58G.  What  will  amount  to  such  laches  will 
depend  upon  the  Urcumstances  of  each  cise:  see  Bosm,"  '■/««  •f^"; 
7  P   B   393-  Wilkins  v.  Featrmn,  16..  84.    He  is  not  JustiSed  by  the 
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fact  that  the  first  seizure  dooa  not  embrace  alt  dflfondant's  gnods,  in 
delaying  to  apply  till  he  can  get  posseBsion  ot  the  residue:  .Vllkrn 
yolan,  1  C.  L.  J.  327. 

Where  the  claimant  of  the  goodH  paid  the  Sheriff  the  amount  ot 
the  BxecutioD,  and  the  latter  then  withdrew;  It  was  held  that  he  had 
not  dUentltled  himself  to  relief  by  interpleader:  Paris  ilanulactunng 
C».  V.  Walla,  10  P.  R.  138. 

A  Sheriff  is  not  Justlfled  In  applying  for  an  iiittrpleiidtr  order, 
after  he  haa  notice  that  the  exeuutlon  creditor  declines  to  contest  the 
claim  of  the  third  party;  and  if,  notwithstanding,  he  does  apply  for 
an  interpleader  order,  it  may  b^  refu.sed.  and  the  Court  will  not  order 
that  no  action  be  brought  against  blm:  nodcau  v.  Shoriy,  74  L.  T.  210; 
and  see  Hule  638. 

All  claimants  of  whom  the  Sheriff  Is  aware  should  be  brought  in; 
Clarke  v.  Farr-ll,  8  P.  R.  234.  Division  Court  execution  creditors  are 
proper  parties,  and  should  be  brought  in  by  the  Sheriff  along  with 
Supreme  Court,  and  County  Court,  execution  creditors:  MacFk  r. 
Hunter,  9  P.  R.  149.  Claims  by  the  Crown  cannot  be  so  dealt  with: 
see  supra,  p.  1287. 

A  claimant  out  of  the  jurisdiction  may,  by  leave,  be  served,  and 
compelled  to  interplead.  Uulca  3  (b),  (j),  25;  Belmont  v.  Aynari. 
4  C.  P.  D.  354  ;  Credit  Orrundeuse  v.  Van  Weedv,  12  Q.  B.  I).  171. 

Where  some  writs  are  in  the  Supreme  Court,  the  interpleader  appli- 
cation should  be  in  the  Supreme  Court,  though  the  seizure  was  under  a 
County  Court  writ,  and  before  the  Supreme  Court  »iit  cj'me  to  the 
SherifTa  hands:  Strange  v.  Toronto  Telegraph  Co.,  S  P.  R.  1. 

An  Issue  will  not  he  directed  unless  the  Sheriff  is  in  possession  or  is 
responsible  for  the  goods:  Rondot  v.  Monetary  Times,  19  P,  R.  23;  or 
they  are  otherwise  within  the  control  of  the  Court.  As  to  what  is 
a  sufficient  bond  or  security  for  the  fortlicoming  of  the  goods:  see 
Ontario  Bank  v.  Merchants  Ban\-  of  Halifax,  1  O.  L.  R.  23';. 

Imub.— Issues  between  the  plaintiff  and  other  execution  creditors,  as 
to  the  validity  of  the  plaintiff's  judgment  and  execution  against  credi- 
tors generally,  and  as  to  attaching  creditors  In  particular,  on  the  ground 
of  fraud,  or  as  being  a  preference,  were  held  warranted  by  R.  S, 
O.  1877,  c.  54,  sa.  3.  10:  Leech  v.  Williamson,  10  P.  R.  226;  see  also 
Standard  Inmrance  Company  v.  Hughes,  11  P.  R.  220;  and  Doyk  v. 
Lasher,  16  C.  P.  263;  and  the  present  Rule  preserves  the  same  power 
as  was  contained  in  the  R.  S.  O.  1877,  c.  54,  s.  10.  at  any  rate  as 
regards  attaching  creditors:  see  Rule's  625  and  3  (hi.  (fc);  and  the 
language  of  Rule  625  cl.  (B),  authorizing  Interpleader  in  the  case  of  a 
claim  by  "  any  person  other  than  the  person  against  whom  the  process 
issued,"  would  also  seem  to  be  wide  enough  to  enable  a  claim  to  be  mnde 
by  any  judgment  creditor  who  contends  that  other  judgments  are 
fraudulent  as  against  him:  see  Mctavghlin  v.  Hammill,  22  Ont.  493.  the 
case  of  a  claim  for  rent,  which  was  also  expressly  provided  by  R.  S,  0., 
1877.  c.  B4,  8.  10. 

A  judgment  obtained  by  one  creditor  cannot  be  Impeached  by  other 
creditors  on  grounds  of  defence  which  the  defendant  might  l»ivft.^but 
has  not  raised:  s^-c  Re  Hague.  Trttders'  Bank  v.  Mnrrny.  IS  Oot,  72-; 
Boicerman  v.  White,  15  Ont.  App.  679. 

The  plalntilT  In  an  issue  should  be  that  party  on  whom  the  onus 
lies  to  establish  title  to  the  subject  of  the  interpleader  proceedings: 
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«i;  HiiAiell.  19  P.  R.  240.  Where  tbe  claimant  Is  ovi  o/  pofimioti  bhU  est. 
he  should  be  the  plaintiff  In  the  iMue:  horan  v.  Tmonto  Sutpeniter  Co., 
14  P.  R.  103;  and  so  also  where  the  possession  Is  equivocal,  as  where 
the  goods  seized  are  at  the  house  or  residence  of  the  execution  dehtor, 
where  both  he  and  his  wife  resida.  and  the  wife  ts  the  claimant;  in 
such  a  case  she  should  be  made  plaintiff  to  the  issue:  Bolster  T. 
Walker,  30  C.  L.  J.  140;  Uogaboom  v.  Orundy,  16  P.  R.  4";  Thompson  v. 
Ooj/ie,  16  C.  L.  T.  280 ;  and  see  O'.VcJH  v.  farr,  15  C.  L.  T.  345;  but 
see  Farley  v.  Pedlar,  infra.  The  Form  of  Issue  in  such  case  1«  f«™  °' 
"  whether  at  the  time  of  ioeneraUy  the  seizure)  the  goods  and  chat- 
tels seized  were  the  property  of  the  claimant  ai  against  the  execution 
creditor:"  Van  Every  T.  Host,  11  C.  P.  133. 

Where  the  claimant  is  in  possession  of  the  goods  at  the  time  of 
seizure,  the  execution  creditor  is  made  plaintiff  in  the  Interpleader 
issue:  see  Dunian  v.  Tees,  11  P.  R.  66;  Dominion  S.  i  1.  Company  v. 
Kilroy,  IB  Ont.  App.  487;  and  see  Win/ieM  v.  Fouylie,  14  Ont.  106,  107. 
This  rule  has  been  held  to  apply,  even  though  the  claimant  was 
the  wife  of  the  debtor,  where  the  goods  were  on  premises  on  which 
the  wife  carried  on  a  business,  in  which  the  debtor,  her  husband, 
had  no  interest,  but  In  which  he  assisted  her:  Farley  v.  Pedlor, 
1  0.  L.  R.  570.  The  form  of  issue  In  such  case  is  "Whether  at  the 
time  of  the  seizure  the  goods  in  question  were  exigible  under  the 
execution  of  (the  exeruiion  creditors)  as  against  the  claimant:"  see 
Duncan  v.  Tees,  11  P.  R.  296. 

Where  proceeds  of  a  policy  of  insurance,  originally  ulien  out  in 
favour  of  the  wife  of  the  Insured,  were  claimed  by  the  widow  and 
also  by  a  third  person  claiming  to  be  an  assignee,  the  latter  was  made 
plaintiff  In  the  Issue:  Re  Hubtell,  19  P.  R,  240. 

The  question  on  the  issue,  where  the  claimant  la  plaintiff.  Is  not 
whether  the  execution  creditor  haa  a  right  to  seize  the  gooda.  but 
whether  the  claimant  has  such  an  Interest  In  them  as  entitled  him  to 
resist  the  seizure:  Oroni  v.  Wilson,  17  Q.  B.  144. 

The  form  of  Issue  between  a  claimant  and  an  attaching  creditor.  Is 
whether  the  goods  attached  were  at  the  time  of  the  seizure  the 
property  of  the  claimant  as  against  the  attaching  creditor,  and  not 
as  against  the  absconding  debtor:  Doyle  v.  Lasher,  16  C.  P.  283:  see 
form  of  Issue  where  there  were  two  eiecuUon  creditors  and  three 
claimants:  Merchants  Bank  v.  Herson,  10  P.  R.  117. 

For  an  Issue  where  the  execution  creditor  alleged  that  the  debtor 
had  a  half  Interest  In  the  goods  In  question:  see  Lucas  v.  Holhday, 
8  O.  L.  R.  541. 

See  also  Leech  v.  WllHamson,  10  P.  R.  226;  Sfondarii  Insurance 
Company  y.  Hughes,  11  P.  R.  220. 

Where  the  Sheriff  sold  sufficient  of  the  goods  seized  to  satisfy  the 
execution  creditor's  claim,  and  paid  the  proceeds  into  Court,  leaving 
a  surplus  ol  goods  in  his  hands,  the  proper  form  of  the  Issue  In  such  a 
lase  is  "whether  the  goods  seUed  and  sold  by  .be  Sheriff  or  some 
part  thereof  were  the  property  of  the  claimant  a.  •^galnst  the  execu- 
ion  creditor :"  Te!i6  v.  Powell,  93  L,  T.  468. 

Where  claimants'  rights  among  themselves  were  In  dispute    they  oupnte. 
were  all  made  defendants,  and  the  execution   creditors  plaintiffs,   It  »«„„.„„ 
being  held  that  the  Court  would  not  try  the  title  ot  the  c  almants 
between  themselves,  the  purpose  of  the  issue  being  answered  If  It  was 
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determloed  tbat  the  execution  creditors  wrre,  or  wc 


»'  nui,  entitled  to 


sue  to  lie 
nil  trued 
Rirtbu- 

'..ly. 

sue  tu 


ActiQn 

Sheriff  or 
rx.  creditor. 


Effect  of 
accepting 
•n  iisue. 


have  their  execution  SKtlefled  out  of  the  goods  seized;  .U.v'ftonti  Bank 
r.  HerMon.  10  P.  B.  117.  S*e  alio  Niabvt  v.  HiU  r.  0  \V  k  ''9^  "'- 
402.  '     ■  -  0,  u„,. 

An  IfiBue  1b  to  be  talten  dlstrlbutlvely,  bo  that  the  rlalmant  iubt 
Hucfeed  as  to  part  of  the  goods,  though  not  qb  to  the  rest:  /'"■hon  i 
Bank  of  Toronto,  10  C.  P.  22. 

The  Ibbup  Is  to  he  filed  as  soon  as  settled,  nnd  nicd  in  tlie  rounij 
In  which  It  Is  directed  to  be  tried:  Rule  125. 

Where  an  Issue  Is  directed,  a  claimant  la  not  entitled  to  an  ord^r 
for  particulars  of  the  goods  talien  by  the  Sheriff:  Bonely  y  Krook 
65  L.  T.  3?:. 

Formerly  a  Jury  notice  not  served  with  the  Issue  but  with  notb» 
of  trial,  was  held  to  be  an  irregularity  only  and  not  a  nullity:  Leeion 
V.  Lcmim,  9  P.  R.  103.  A  jury  notice  will  now  be  served  pursuant  [o 
the  Jud.  Act,  s.  56,  »upra,  p.  215. 

The  Issue  should  ordinarily  be  tripd  In  the  county  whore  the  goods 
were  seized,  but  where  for  any  cause,  a  speedy  trial  Is  necessary  Id 
the  Interest  of  Justice,  the  trial  may  be  ordered  to  taite  place  else- 
where; Farley  \.  Pedlar,  1  O.  L.  R.  570. 

Issues  involving  f400  or  Iras  are  to  be  tried  at  a  County  Court 
sittings:  aee  itule  64K. 

Where  an  action  has  been  brought  by  the  execution  creditor 
against  a  claimant  under  an  assignment,  to  set  aside  the  assignment, 
the  trial  of  the  issue,  directed  on  an  Interpleader  application  to  be 
tried,  was  postponed  till  after  the  trial  of  the  action;  Broicn  v. 
\el9on,  10  P.  R.  421. 

The  Interpleader  order  usually  protects  the  Sherltr  only  from 
actions;  without  special  provision  the  order  is  no  protection  to  tht 
execution  creditor:  Park  v.  Taylor,  1  C  P.  414;  McCoHum  v,  Kerr.  8 
U.  C.  L.  J.  71;  but  the  Judge  has  authority  to  restrain  by  tb^  Inter- 
pleader order  actions  against  the  execution  creditor,  ns  well  as  against 
the  Sheriff:  Buffalo  d  Lake  Huron  Railway  Company  v.  Hemmingwas, 
22  U.  C.  Q.  B.  562;  Ex  p.  Uertey  Dock»  d  Harbour  Board,  lupra,  p.  13S9. 

Protection  from  action  was  refused  where  the  Sheriff  entered  wrong- 
fully and  took  goods,  and  a  aubstantlal  grievance  waa  suffered  by  the 
person  whose  house  was  entered:  De  Coppett  v.  Bennett,  17  T.  L.  R 
273. 

Accepting  and  contesting  an  interpleader  issue  will  not  make  execu- 
tion creditors  liable  for  the  previous  setaure  t»y  the  Shii iff;  an  execu- 
tion creditor  cannot  thus  be  made  a  trespasser  by  relation,  or  lUble 
for  the  original  seizure:  Kmnrdy  v.  Patterson.  '22  V.  C.  Q.  B.  "fi; 
Phillips  V.  Findlay,  27  U.  C.  Q.  B.  32;  neither  does  acceptance  of  m 
issue  by  the  claimant  bar  his  right  to  sue  the  px(?<  atlon  cretlUor  for 
trespass:  but  purh  an  action  nhowld  not  b*»  brmiKht  until  thp  Issue  is 
disposed  of:  Cotton  \.  St0ke9,  10  V.  C,  Q.  B.  2H2  MrCollum  v. 
iTerr.  8  U.  C.  L.  J.  71 ;  Harmer  v.  Qouinlock,  21  V.  C.  Q,  B.  2G0.  Wher« 
special  directions  arc.  given  to  the  Sheriff  by  the  exerutinn  creditor, 
or  in  writing  on  the  writ,  by  his  BoUoltor.  to  makB  the  spJzure,  an 
action  iies  against  the  execution  creditor:  Morris  v.  Salhi:rg,  22  Q.  B.  D. 
614;  but  directions  verbally  given  by  the  solicitors  clerk  were  held 
not  sufficient  to  render  the  execution  creditor  liable:  Hmith  v.  Ktal  9 
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Q  B  D  340.    So  alio  where  there  li  nothlag  untrue  In  I       drectlon.  »ul.  •»». 
on  the  writ  so  ai  to  niUlBad  the  SherlK  Into  leUlng  goods  wront 

oeraon-  CoBdy  v.  Btaiberg.  7  T.  U  R.  424.    See  uUo,  a.  n  ac.  ■■.     .»'     « 
Sa  Shorn  or  execution  creditor:  Lee  v.  KumillK,  7  T.  h.  ..   •  . ,  f-ee 
iTcanBor,  18«2,  2  Q.  D.  837;  Bane  v.  WWIeMad,  1892.  2  Q.  B.  35». 
'  The  reault  ot  th.  laeue  la  conclusive  a>  between  the  claimant  aud  }>;;»l',°„'j. 
••^utlon  creditor,  but  the  latter  la  not  liable  tor  any  loi>  sustained  by  ,„,„„.ii 
ti,r.ucc...(ul    claimant   after   th.    date    of   the    lnterpl«der   order  t  p.r.l» 
KennedV  v.  Podcrion,  22  U.  C.  Q.  B.  666;  LMer  v.  Northern  Uy.  19 
0  P  408;  Henri)  T.  ifdcliell,  37  U.  C.  0.     .  217. 
■  Where  an  axecutlon  creditor  re.nse,  ..  conteat  the  claim  ot  any  ,.„,,„. 
•     claimant,  he  should  be  barred   aa  to  s.i  h   clalmanl   by  the   order. 
!      DorOB  V.  Toronlo  SMipenier  Co.   1'.  P.  R.  103. 

\  »..BritT.-Son.etlmee   a   part,    to   an   Issue   Is   riqulred   to   give  s..u,»r. 

'      security  as  tor  example  where  tho  goods  In  question  are  allowed  to  be 

'     Xned  by  a  claimant,  or  where  a  sale  Is  postponed  and  the  pro- 

:      "erty  U  of  a  wasung  character ;  or  the  Sherllf  la  ordered  to  withdraw 

from  poHseaslon.  ,      ,.    ^     .. 

Alter  the  claimant  has  given  security,  where  a  surety  In  '"«  ^»°d 

becomes  Insolvent,  an  order  will  not  b.  made  O-"'"^ ''■\f '""^\'° 

default  ot  giving  tresh  security:   Hojaloom  v.  Oillle.,  16  PR.  96, 

aOlrmed  by  a  division  ot  opinion  in  the  Court  ot  Appeal.  ID.,  260. 

Where  a  bond  Is  given  aa  security  It  Is  usually  made  by  the  claim- 
ant and  two  aufflclent  sureties,  but  the  solo  bond  ot  a  char  er^  tank 
claimant  ot  goods  aelxed  In  execution.  Is  sufflclent:  Ontario  BonK  ^. 
Ifercliand  Bavk  0/  HcHlax.  1  O.  L.  R.  235. 

Where  a  claimant  pays  money  Into  Court  to  abide  the  reault  of  an 
issue  and  the  execution  creditor  aucceeda  In  the  Issue,  and  "K™  he 
money  out  ot  Court,  he  Is  thereby  estopped  from  thereafter  disputing 

5L"  rr..rT8t4'  'i''VbT66'6"  '^:.rL°L?ht  i:t. 

rernaJon^rr;  ^^^^  elthVhave'  tho  good,  sold  In  execution,  or 
Uke  the  money  out  ot  Court,  but  ho  cannot  do  both. 

Where  a  claimant  Is  ordered  to  pay  Into  Court  the  value  of  the 
goor«U.  a.  a  condition  ot  V  Sherllt  being  ordered  to  wlth..raw 
gooas  seisea.  «B  »  subsequenUy  selied  by  an- 

rr  ^  ^  "n-'crfd  toTanTcUlmed  by  the  same  claimant,  he  wU.  be 
T^!i  ;;  n„v  lolo  Court  the  full  value  ot  the  goods,  aa  a  condition  ot 
r  her'Sf^^ig^o'drdt  withdraw  under  the  second  execution: 
KolcMe  V.  Oolden  Sovereign,,  etc.,  1898,  2  Q.  B.  164,  78  L.  T.  4«. 

Where  goods  seized  were  manufactured  materials,  the  product  of  a 
g„ln?conce™  the  Sherlf.  was  directed  to  conttaue  n  possession  until 
fhe  flnal  disposition  of  the  Issue:  Farley  v.  Peilar.  1  O.  L.  R.  6,0. 

Aa  to  security  for  costs:  see  infra,  p.  1299.  „  „  .  .  .        „   „ 
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Bala  CSS.        imy  creditors.     Hi'«   ApptndU  Koru   82,   clauso   ti;    u.  4  t.  Fonn 

Wh-^-^  ftn  Issue  Ih  ordered,  and.  after  Judgment  therein  In  favour  o! 
the  t'xecutlon  creditors,  an  auMlRnment  Is  mado  by  the  ex-ruiifm  debtw 
for  thu  benefit  of  cri>dltor«,  such  assignment  does  not  iiffert  the  eiwn 
Uons  creditors'  rlghta  under  The  VniUtor»'  Uviirf  Art.  ».  «  n,,  „pr,, 
p.  1295;  He  hvndvrMon  Holler  Bruritiffa,  22  O.  U  It.  'Aim';  1:4  0.  1*  H  r^l 
8.  C.  tub  nom  Martin  v.  t'oultr,  46  8.  C.  H.  UK;  but  where  the  luTin. 
ment  U  made  before  Judgment  In  the  Inlerpk-ader  Iswue.  lien  n^ 
asfelgnnu'Dt  will  iirevati  over  the  claim  of  the  execution  creillior*,  und.' 
The  Ataignm^nt  and  Preffrrntva  Att  (H.  8.  O.  c.  134)  1  u  Stki:i\ 
HopiT,  •^9  O.  L.  R.  193. 

Ab  to  whether  the  provlHlons  of  The  Oreditort  lieli^f  .icf  «  i; 
apply  only  iifter  an  issue  Is  directed,  or  are  also  applhable  wherp 
under  Hule  632,  the  contest  Is  by  consent  dlspoaed  of  sjmmarlly  the 
Court  of  Appeal,  in  Bank  of  Hamilton  v.  DtirrfU,  15  Ont  App  sw 
was  equally  divided. 

Tri»i  of  Trial  of  IsMa.— On  the  trial  of  the  issue  the  execution  crpdltor  U 

iHue.  not  required  to  prove  his  Judgment:  Hammill  v,  DvWulf,  10  C  P  41;* 

HoMcn  V.  Lnnglcy,  U  C.  P.  407,  411;  McWhirter  v.  Lr.iTmmth  18  r  P 

136. 

The  object  of  the  issue  is  to  Inform  the  conscknce  of  the  Court, 
and  the  Judge  at  the  trial  should  receive  any  evidence  calculated  to 
shew  what  are  the  real  rights  of  the  parties,  and  should  not  be  too 
strictly  tied  "lown  by  the  form  of  the  Issue,  but  should  amend  It  If 
necessary:  B/y.  -   v.  Kincc,  14  P.  R.  509. 

Where  thr  ..lalmant's  case  Is  upon  a  chattel  mortgage,  evidence  U 
necessary  to  identify  the  goods  mortgaged  03  to  thonc  which  wen' 
seized  by  the  Sheriff,  and  claimed:  Jonca  v,  Jenkins,  2r>  U.  C.  Q.  B.  131. 
This,  coupled  w'*h  proof  of  the  due  execution  of  the  mortgage,  on  Us 
fa<'e  purporting  to  be  made  for  tbIup,  constitutes  a  good  pHwd  fori'- 
case;  the  consideration  for  the  mortgage  need  not  bp  proved  until 
evidence  has  been  given  Impeaching  It:  Furlong  v.  Rcifl.  12  Ont.  80:, 

The  defendant  In  the  lasue  may  shew  that  the  goods  arc  nJ,  the 
plalnllff'a.  by  setting  up  the  title  of  a  third  party,  e.g..  a  trustee  In 
bankruptcy:  Richarrta  v.  Jenkins,  17  Q.  B.  D.  544;  IS  Q.  B.  D.  4:jI; 
but  the  plaintltr  In  the  Issue  cannot  do  so:  Th.:  unless  he  claims  under 
such  third  party:  Bryce  v.  ffin-e,  aupra. 

A  claimant  may  assert  title  as  assignee  of  the  e<iulty  of  redemption 
of  the  goods  seized,  as  against  the  execution  creditor  of  hie  asElsnor, 
though  the  legal  right  to  possession  may  be  In  the  mortgagee:  Uthrr 
V.  Martin,  24  Q.  B.  D.  272. 

Where  the  plaintiff  neglects  to  bring  the  lasue  to  trial,  the  course 
is  to  move  to  rescind  the  Interpleader  order:  tS'nct.//  v.  Bu^alo.  et'\. 
Raihcay  Vompany,  3  r.  C.  L.  J.  29.  The  appllt-atiou  Ih  mad*?  In  the 
original  cause:  SaJter  v.  McLeod,  10  V.  C.  L.  J.  299. 

Where  a  bank,  one  of  several  execution  creditors,  made  parties  to 
an  interpleader  Issue,  did  not  desire  to  contest  the  right  of  the  claim- 
ant to  Its  share  of  the  proceeds  of  the  goods  seized  and  sold,  but 
was  willing  that  such  share  should  be  paid  over  to  thfi  claimant 
in  the  event  of  the  latter  not  succeeding  in  the  i^sue;  It  waa  held 
that  the  bank  was  not  in  these  clrcumatajices  liable  to  contribute  to 
the  costs  of  the  Issue;  but.  nevertheless,  was  properly  made  a  party  to 


JiiK  tertii, 
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the  ti«u8  And  would  b«  entitled,  If  tbe  t'lalmant  fRiled,  to  Iti  proportion  Bite  tu. 
ot  tbe  proceede  nrlslns  from  tbt  tale  of  the  goods:  Dunttat  v.  DartHlI, 
12  P.  R.  347. 

Where,  on  motion  for  an  interpleader  by  th«)  Sheriff,  an  order  la 
made  for  latlafaitlon  of  the  rlalmant'a  clnini.  the  rialmnnt  ts  limited  to 
hlfl  claim  put  forward  In  the  proreedlnga.  and  cannot  demand  any 
amount  not  Included  In  hli  particulars  of  claim,  on  which  the  order 
was  made;  Hocltcy  v.  Etmt,  IS  Q.  B.  D.  390. 

Where  the  Sheriff  iells  under  the  order,  pending  the  trial  of  an  Rhnrkll'i 
lasue,  It  was  held  In  Ontario  Ban);  v.  Rct'ell,  11  P.  R.  249,  that  he  ' 
must  pay  Into  Court  the  gross  proceeds  of  sale,  without  deducting 
hli  charges,  but  In  Keiil  v.  .W«rp»l/.  12  P.  R.  248,  338,  It  has  been  held 
that  the  net  proceeds  only  need  be  paid  In,  after  deducting  vxpenses 
of  sale,  and  poasesalon  money.  In  tbe  event  of  the  claimant  succeed- 
ing In  the  trial  of  the  Issue,  he  will  not  be  entitled  to  recover  from 
tbe  Sheriff  the  amount  deducted  for  possession  money,  and  expenses 
of  sale.  The  claimant's  remedy  Is  to  apply.  In  a  euromary  way  In 
the  proceedings,  for  recovery  of  the  amount  deducted  for  charges  from, 
the  execution  creditor;  /b. 

If  the  execution  creditor  succeeds,  the  Sheriff  becomes  further  E»Mi.ilr.n 
entitled  to  his  fees,  poundage  and  expenses,  other  than  the  amounts  ,"'„',d'i,i; 
deducted  from  the  proceeds  of  sale.  In  respect  to  the  property  which 
has  been  found  to  have  been  exigible.  These  charges  are  payable 
by  the  execution  creditor;  Ontario  auvcr  Co.  v.  Tatker,  15  P.  R.  180. 
The  Sheriff's  costa  of  the  Interpleader  proceedings  are  a  first  charge 
upon  the  fund  found  liable  to  the  execution:  Rule  641  (1);  he  will 
In  general  have  them  taxed  under  Rule  641  (2).  and  the  execution 
creditor  will  be  entitled  to  have  an  ordor  for  them,  or  for  such  part 
of  them  aa  was  occasioned  by  the  claimant's  claim,  over  against  the 
claimant;  Ontiirto  Stircr  Co.  v.  Tuthcr,  lupra. 

The  claimant.  If  successful.  Is  entitled  to  recover  from  the  execu-  cuini.iii 
tlon  creditor,  as  costs,  the  Sheriff's  charges  subsenuent  to  the  Inter-  ■"""   "' 
pleader  order;  Oooiwan  v.  Bloke,  16  Q.  B.  D.  77.  and  cannot  be  ordered 
to  pay  the  costs  of  t,  lilng  posseselon,  or  poasesalon  money  prior  to  the 
interpleader  order;  Jfa«sev  WP-  Co.  v.  Oondrf,  7  C.  L.  T.  127. 

Before  56  V.  r.  6.  s.  10  (now  Bulcj  637,  638),  the  Sheriff  was  not  ("ojiiol 
in  general  entitled  to  costs,  where  the  execution  creditor  abandoned  on  ■  " 
the  motion  for  an  Interpleader  order.  It  being  held  that  the  latter  was 
entitled  to  consider  the  claim  when  formulated,  and  to  abandon  with- 
out Incurring  any  liability  for  costs:  see  Wilfcini  v.  Peatman.  7  P.  R. 
S4-  Con.  Bank  of  Commerce  v.  Tnnker.  8  P.  R.  361;  C.  v.  D..  W.  N. 
1883.  207;  Arch..  12th  ed.,  1411:  Churchill  on  Sheriffs.  183.;  but  he 
was  entltied  to  costs  from  the  execution  creditor  where  the  latter  had 
given  special  directions  to  the  Sheriff  to  seize  the  goods  In  qoestlon. 
and  such  special  directions  need  not  have  been  given  In  oontemplntlon 
of  an  adverse  claim:  Yanitaien  v.  Vanslailen.  10  P.  R.  428. 

In  the  cases  In  which  KuIcJ  637  and  638  apply,  however,  as  the 
Sheriff,  before  applying  tor  an  Interpleader  order,  obtains  from  the 
execution  creditor  a  notice  or  Intimation  that  the  claimant's  claim  Is 
disputed,  the  motion  la  only  made  after  considcraUon  of  the  claim 
liy  the  execution  creditor,  and  If  he  subsequently  abandons,  It  may 
be-  thr.t  the  rule  as  to  coBtB  should  he  the  same  as  when  special  direc- 
tions to  seize  are  given. 
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It  spcrlal  dlrrrtloni  nrr  iworfi  to  nnd  cImM.  It  mutt  W  nnildrrH 
that  tb«  Sheriff  «ct«d  on  tbt<  writ:  Van$tn4fn  v.  Yat%$tfutm,  npri 
p.  1297. 

For  rulM  (tnvnkUr  >■  to  RherlfTi  roiti:  irp  tfi'irl*>  v,  Jiatthfvt 
W.  N..  1883,  17«. 

Ai  to  th«  Shfrlff*!  roitK  where  an  luauti  li  dlrrctpd:  n^  Ruk  U\ 
and  Smith  v.  Dartou;  26  Ch.  U.  605;  Ha»  T.  i/oucrmaii,  19  p.  R,  •« 

A  Sheriff  was  held  liable  to  uttnchmont  by  an  exenitlon  rridltor 
for  not  takloB  lecurlly.  or  aelllDK.  puriuant  to  tn  Interpleader  ordtr. 
there  being  no  claim  for  rent  or  taxei  which  the  SberlR  wai  luitlBeJ 
In  ackoowledglng:  MvLcan  v.  Anthonjf,  6  Ont.  330. 

Where  a  Sheriff,  with  the  ronsent  of  the  execution  rredltor,  ud 
the  claimant,  after  an  Intorpleoder  order,  temporarllr  withdrew  Inai 
poaeeMlon,  It  was  held  that  the  landlord  might  diitrtiln.  tbou(h  he  hntt 
of  the  Interpleader  proceedlnga:  Cropper  v.  "Warntr,  1  Cab.  A  El.  1S2. 

In  Howrll  V.  Dauton,  13  Q.  B.  D.  87,  a  receiver  of  property  tt\iti 
In  execution  wai  appointed,  pending  an  Interpleader  Uxtie. 

C«ste.^Wbere  an  tiiue  la  directed,  the  costs  of  the  loterpletdtr 
proceedlngi  and  Issue  should  be  disposed  of  at  the  trinl  of  the  Itmt. 
and  should  not  be  reeerved  to  be  disposed  of  In  Chamb*^ri  after  tht 
trial:  see  Rule  636:  Qrothe  v.  Pearce,  15  P.  R.  432. 

For  an  order  as  to  coats  where  success  was  divided  at  the  trlil 
■ee  Ont.  Bilver  Co.  v.  Ttuker,  15  P.  R.  180. 

Tbu  Judge  or  officer  who  dlaposes  of  the  rosts  may  direct  what 
scale  of  ta:catlon  la  to  be  followed:  Bcaty  v.  Bryce,  9  P.  H.  320. 

Where  the  Interpleader  proceedings  are  properly  Instituted  Id  tb( 
Supreme  Court,  though  an  Issue  Is  directed  to  be  tried  In  a  Countr 
Court,  the  Sheriff's  coats  will  be  taxable  on  the  scale  ol  the  Supreme 
Court,  and  $emble.  also  the  coate  of  the  parties  up  to  the  lnterpl«adtr 
order:  Arkrll  v.  Qeiger,  9  P.  R.  623.  The  coats  before  the  lisue  will 
ordinarily  be  on  the  scale  of  the  forum  to  which  the  Sheriff  1b  com- 
pelled to  reaort.  and  after  the  Issue,  on  the  scale  applicable  to  tlw 
forum  In  which  the  Issue  Is  directed  to  be  tried:  bpo  Bealy  v.  flrvcf, 
9  P.  R.  325;  ChHttie  v.  Conway,  9  P.  R.  529. 

Section  24  of  the  Jud.  Act,  applies  to  Interpleader  matteri  u  well 
aa  to  actions,  so  that  no  appeal  ilea,  without  lenve.  from  the  declBlon 
of  a  Judge  as  to  the  dlapoalUon  of  the  costs:  Hartmont  v.  Fotter.  ispm, 
p.  240;  Beaty  v.  Bryce,  9  P.  R.  823 ;  an  appeal  lies  from  the  Ma«er  In 
Chambers  to  a  Judge  as  in  other  cases:  Chrittie  v.  Coniray.  9  P  R-  'iM 

OowBty  amd  IMatrlet  Canrta^Aa  to  how  far  County  Courta  ba» 
juiiadlcUon  under  this  Rule:  aee  note  to  Rulet  644,  645. 

In  Baird  v.  Hunter.  31  C.  L.  J.  663.  It  waa  held  by  Macdoogall,  J., 
C.C.  York,  that  a  Judge  In  Term  has  no  Jurisdiction  under  former 
Rule  847  (aee  now  HuJe  507),  to  rescind  hla  order  made  Id  Chambers. 
even  though  It  was  not  otherwise  appealable. 

An  Interpleader  order  made  In  a  County  Court  rase  is  not  appeal 
able  to  a  DWIalonal  Court  unless  It  Is  final  In  Its  nature:  BunUr  » 
Hunter,  18  C.  L.  T.  137,  aee  notes,  tupra,  p.  127. 

The  District  Courts  have  the  like  jurisdiction  In  Interpleader  as  Is 
posaessed  by  the  County  Courts:   Bvirt  3    (r).  644.  64:..  and  this 
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(IMermliMbie  by  th«  f«t't  whetbar  tba  procvii,  under  wbleh  tba  goo-!    l  il*  •». 
wt-ro  ■flxt'd.  iHiucd  out  of  tbr  Dlttrkl  Court,  aod  not  by  th«  amouu^ 
for  which  the  rtx-overy  wfti  had:  /ibUtt-r  v.  suiUian,  9  C.  L.  T.  3. 

■Mmittj  In  Out!.— Under  R.  8.  O.  1877,  c.  54,  u.  10,  provlilon  Haoirlir 
WMI  expreiily  made  for  renutring  aecurhy  for  the  Rherltf'M  conta  to  he  "r""'* 
glreo.     Under  thli  provlaton  It  wai  held  that  the  Hbrrlff  was  only 
entitled  to  auch  aerurlty.   In   the  clrrumattncea  where   It   would   be 
ordered  between  ordinary  lltlsanta:    Swretman  v.  MorriM'in.  10  P.  R, 
^    446.    In  f'orlry  v.  PivJlflf,  I  O.  L,  P   570,  nn  exeoutlon  creditor  being  In 
!    iniolvent  clrcumatancea  waa  under  C,  R,  1122  ordered  to  give  ■ccurlty 
1    for  the  SherllTi  coita:  but  Kuir  643,  which  tnkea  the  place  of  r.  R, 
'    1122,  omita  the  clnuao  "aa  to  cnata  and  all  other  matterit "   which 
^    were  In  r.  R.  1122;    whether  Rule  373   would   now.   In  auch   clrcum- 
I    stancea,  authorize  nn  order  for  aecurlty  for  the  SherllTa  coata  appeara 
'     doubtful. 

Formerly  either  party  to  an  Interpleader  liiaue  might  be  ordered 
to  give  aeeurlty  for  coat*:  Sicoln  v.  Rloddart,  12  P.  R.  490;  overruling 
the  dictum  In  Conodlon  flan*  o/  Commerce  v.  IflddMon,  12  P.  R.  121. 
In  a  atahe-holder'a  Interpleader,  the  party  inbetantlally  moving  In  the 
proceedlnga,  whether  named  aa  ptnlntllT.  or  defendant  In  the  laaue,  If 
realdent  out  of  the  JurUdlctloo,  might  be  required  t«  give  aeeurlty  for 
,o«ta:  Be  Forettnrt  .f  Cojlncr,  14  P.  R.  47;  and  lee  BruvL-  v.  .4.  O.  V. 
■Workmtn.  11  0.  U  R.  633.  In  a  Sherlffa  Interpleoder  any  porty  out 
of  the  Jurisdiction,  whether  claimant,  or  execution  creditor,  and 
whether  plaintiff,  or  defendant.  In  the  laaue.  might  be  ordered  to  give 
■ecurlty  for  coata  to  hia  opponent  In  the  laaue:  KnickertiocktT  r.  Web- 
»((T.  17  P,  R.  189.    See  Kc  Jtiluard  i  Co.,  1900,  1  Ch.  405. 

An  execution  creditor  made  defendant  In  the  IMU*  waa  ordered  to 
give  security.  In  LorcH  r.  TXariroper,  4  P.  R.  265;  and  the  claimant 
In  Walker  v.  Ailci,  3  Chy.  Cb.  B9. 

The  aame  grounds  for  ordering  security  applied  as  In  an  action;  ae« 
AAodei  v.  Dait'ion,  16  Q.  B.  D.  548;  Tomlinion  v.  Land  <C  Finance  Co., 
14  Q.  B.  D.  539;  Bclmoni  T.  ,4l/n<ird,  4  C.  P.  D.  221,  352.  The  fart  that  the 
claimant  waa  a  married  woman,  and  In  atraltenad  circumstances,  waa 
held  an  Inaufllclent  reason  for  ordering  security:  RHodcs  v.  Dawton. 
34  W.  R.  240;  55  L.  J.  Q.  B.  134;  16  Q.  B.  D.  548. 

Where  the  question  at  Issue  was  occasioned  by  the  will  of  a  de- 
ceased person  In  regard  to  a  policy  of  lite  Insurance,  a  olalmant  out  of 
the  Jurisdiction,  who  was  ordered  to  be  plalnllB  In  the  lasue.  was 
ordered  to  give  security  tor  corts:  flrure  v.  A.  0.  V,  Workmen,  11 
0.  L.  R.  633. 

Now,  under  Rtilc  373    {»,  where  either  party  to  an  Interpleader  r'™~> 
■  Is  an  active  claimant,  and  would.  It  a  plalnlllt,  be  liable  to  give  ' 
security  for  costs."  he  la  liable  to  be  ordered  to  give  security  for 
I'osts.— whether  this  provision  has  enlarged,  restricted,  or  varied,  the 
former  practice  on  this  point  as  above  Indicated,  remains  to  be  seen. 

626-  The  applicant  shall  satisfy  the  Court  by  affidavit,  J'.*;',^','.? 
or  otherwise:-  b,.ppiic.n.. 

(a)  That  he  claims  no  interest  in  the  subipct-matter 
in  dispute,  other  than  in  respect  of  a  lien  or 
for  charges  or  costs : 
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(6)  That  he  does  not  coll-ide  with  any  of  the  claim 
ants;  and 

(c)  That  he  is  willing  to  pay  or  transfer  the  snt 
ject-matter  into  Court,  or  to  dispose  of  it  as 
the  Court  may  direct.    C.R.  1104. 

See  Eng.  (1883)  R.  861. 

The  Master  tn  Cbambers,  iind  officers  having  like  jurUdlction,  and 
Local  Judges,  have  jurisdiction  in  interpleader  proceedings-  see  AuJei 
207  (U),  208  «>,  209. 

For  forms  of  affidavits:  see  H.  ft  L.  Forms.  Nos.  1277,  12S1, 1282. 

The  objection  that  a  stakeholder  has.  by  taKlng  Indeoinlty  [rom 
one  claimant,  disentitled  himself  to  relief,  canoot  be  taken  br  Ihe 
claimant  who  gave  the  Indemnity:  Thompson  v.  Wright,  13  Q.  B  D 
632. 

A  Hen  for  "  costs  and  charges  "  did  not  formerly  deprive  the  appli 
cant  of  his  right  to  Interplead:  see  Best  v.  Hayes,  1  H.  &  C.  TIS,  also 
Attenborough  v.  Bt.  Katharines  Dock  Company,  3  C.  P.  D.  450,  466. 

As  to  satisfaction  of  anr  Hen  of  the  applicant :  see  Rvh  643. 
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627.  The  applicant  shall  not  be  disentitled  to  relief  k 
reason  only  that  the  titles  of  the  claimants  have  not  a 
common  origin,  but  are  adverse  to  and  independent  of 
one  another.    C.B.  1105. 

See  Eig.  (:88B)  R.  K2. 

628.  Where  the  applicant  is  a  defendant,  application 
for  relief  may  be  made  at  any  time  after  service  of  the 
writ  of  summons;  and  the  Court  may  stay  all  proceed- 
ings in  the  action.    C.B.  1106. 

See  Eng.  (1883)  RR.  853,  8^5. 

Notwithstanding  the  words  "  at  any  time  "  an  application  made  itut 
Judgment,  or  after  the  applicant  has  consented  to  judgment,  though  It 
be  not  aotually  entered,  Is  too  late:  Stevenson  v.  Srotimeil,  1912, 2  Ct. 
344;  106  L.  T.  994. 

629.  The  applicant  may  make  a  motion  calling  on  the 
claimants  to  appear  and  state  the  nature  and  particulars 
of  their  claims,  and  either  to  maintain  or  relinqnish  them. 
C.B.  1107. 

See  Eng.  (1883)  R.  854. 

Where  th*  amount  of  claim  has  been  sUted  under  this  Kuk  ind 
an  order  for  payment  has  been  made,  the  claimant  can  only  reeover 
the  amount  so  stated :  Hockey  v.  Evans,  18  Q.  B.  D.  390. 

630.  Where  a  claimant  does  not  appear  on  the  motion 
after  having  been  served  with  a  notice  of  motion  calling 
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jn  him  to  appear  and  maintain  or  relinquish  his  claim,  ""Jj;'"- 
jr,  having  appeared,  neglects  or  refuses  to  comply  with 
luy  order  made  thereafter,  an  order  may  be  made  declar- 
ing him  and  all  persona  claimi.u'  under  him  to  be  for- 
Bver  barred  as  against  the  applicant  and  all  persons 
claiming  under  him,  but  the  order  shall  not  affect  the 
rights  of  the  claimants  as  between  themselves.  C.B.  1108. 

See  Eng.  (1883)  R.  859. 

In  making  an  order  barring  a  claimant,  where  the  applicant  Is  a 
defendant  In  an  action,  there  Is  no  power  to  maks  It  a  term  ol  the 
order  that  the  plaintiff  shall  pay  the  costs  ot  the  defendant  In  the 
original  action,  apart  from  those  in  the  InterplMder  proceedings: 
ffdiaen  t.  Maddox,  12  Q.  B.  D.  100. 

^Vhere  a  claimant  appeared,  and  had.  in  pursuance  ot  an  order, 
given  security  (or  the  goods,  and  pending  the  trial  of  an  issue  directed 
to  determine  the  ownership,  the  goods  were  sold  tor  taxes,  and  the 
surety  to  the  claimant's  bond  became  worthless,  it  was  held  that  the 
claimant  was,  nevertheless,  entlUed  to  have  the  issue  tried,  and  that 
tlierc  was  no  iurlsdictlon  to  bar  his  claim  in  default  ot  his  giving 
fresh  security:  Hogatoom  v.  Oillics,  16  P.  R.  96,  260. 

If     631.  Where  the  claunants  appear  on  the  motion,  any  ■•';^»« 
I!  claunant  may  be  made  a  defendant  in  any  action  already 
11  commenced  in  respect  of  the  subject-matter  in  dispute 
ll  in  lieu  of  or  in  addition  to  the  applicant,  or  an  issue 
m  between  the  claimants  may  be  stated  and  tried,  and  in 
the  latter  case  the  order  shall  direct  which  of  the  claim- 
ants shall  be  plaintiff,  and  which  defendant.  C.B.  1109. 
See  Eng.  (1883)  R.  8B6.    See  note  to  Rule  631. 
See  not«  to  Rule  626,  "  Issue,"  p.  1292. 

632.  The  Court  may,  witl;  the  consent  of  both  claim- dup-'Ij' 
ants,  or  on  the  request  of  any  claimant,  if,  having  regard  .^;^ 
to  the  value  of  the  subject-matter  in  dispute,  it  seems 
desirable  so  to  do,  dispose  of  the  merits  of  their  claims, 
and,  [subject  to  appeal],  decide  the  same  in  a  summary 
manner.    C.B.  1110. 

See  Eng.  (1883)  R.  857. 

Under  the  English  Rules  867  and  860,  a  decision  by  the  Judge 
summarily  is  not  appealable:  see  Lyon  v.  iforris,  19  Q.  B.  D.  139 ; 
!»  re  Tcm,  1893,  2  Ch.  280;  Von  Laun  i  Co.  y.  f""""  =™'-;. >'*'• 
2  K.  B.  277;  H^rtoWe  v.  I>ol,ert..  1906,  1  KB  672-  JJe  ™4»  In 
brackets  in  this  Rule  are  not  in  the  English  Rule,  so  that  n  On  arlo 
.h«  decision  wlU  be  appealable  as  In  other  cases,  and  there  is  no  limi- 
tation as  to  the  amount  involved:  see  Hariottle  v.  KoSerls,  1905,  1 
K.  B.  672;  Bi  Ia  T.  723. 
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BnlM  «SS.  As  to  whether  it  is  necessary  that  the  coDsent,  which  gives  juris- 

*'*■  diction  under  this  Rule,  should  appear  on  the  face  ot  the  order  «. 

Bank  of  Hamilton  v.  Durrell,  16  Ont.  App.  BOO,  513-516. 

The  Court  baa  no  power  to  Impose  conditions  on  the  claimant,  wjit 
ODt  hl8  consent,  affecting  bis  right  to  raise  defences:  Oerhani  v 
Montagu,  38  W.  R.  76;  61  L.  T,  664;  unless  the  Llalraant  Is  seeklu 
any  indulgence  from  the  Court. 

Wbert  an  execution  creditor  declines  to  contest  the  claim  ot  i 
claimant  to  goods  seized  In  execution,  the  order  should  bar  him  o! 
any  right  to  contest  the  claim :  Doran  v.  Toronto  Sutpaider  Co.,  li 
P.  R.  103;  and  see  Rule  635. 

Sf'uw*'"*  ®^^'  ^^®^®  the  question  is  one  of  law,  and  the  fact; 

are  not  in  dispute,  the  Court  may  decide  the  questloD 
without  directing  the  trial  of  an  issue,  or  order  that  a 
special  case  be  stated  for  the  opinion  of  the  Court.  C.B 

nil. 

See  £ng.  (1883)  R.  858.  The  RuJe  was  held  only  to  apply  to  simple 
cases :  In  re  Chosen  Friends,  Roddy  v.  Leah,  28  C.  L.  J.  95;  12  C.  L.  T. 
72,  where  a  case  was  stated  for  a  Divisional  Court,  of  the  former  Kgi 
Court  of  Justice. 

Where  a  case  is  ordered  to  be  stated  under  this  Rule,  it  is  not 
specified  for  which  branch  of  the  Court  it  is  to  be  stated— fimble  the 
case  must  be  stated  for  the  opinion  of  the  Supreme  Court.  aLd  mm 
in  the  first  place,  be  adjudicated  by  a  Judge  of  the  High  Court  Diri- 
alon,  from  whom  an  appeal  would  He  to  the  Appellate  DiTiBlon:  but 
it  would  not  appear  to  be  intended  that  the  case  should  be  stated  tor 
the  opinion  of  the  Appellate  Dlvlaion:  see  RuJe  126. 

Where  the  queation  presented  Is  one  of  fact,  an  issue  must  be 
directed :  Rondot  v.  Monetary  Times,  19  P.  R.  23.  Where  a  SherW 
was  authorized  to  wttlidrmw  from  po686ttion  under  an  order  erroneou!- 
ly  made  under  this  Rule,  on  appeal  therefrom,  he  was  authorized  id 
re-seize :  /&. 


Order  for 
tale  of 
soods 

execatlon. 


634.  Where  goods  or  chattels  have  been  seized  in  eie- 
cntion  by  Sheriff,  and  any  claimant  alleges  that  he  is 
entitled,  under  a  bill  of  sale  or  otherwise,  to  the  goods 
or  chattels  by  way  of  security  for  debt,  the  Court  may 
order  a  sale,  and  direct  the  application  of  the  proceeds 
of  the  sale  in  discharge  of  the  amount  due  the  daimanl 
if  it  is  not  disputed,  or  that  sufficient  to  answer  the  claim 
be  paid  into  Court  pending  trial  of  the  claim.  C.E.  lUi 
Amended. 

See  Bn«.  rl883)  H.  861.  C.  R.  1112  had  before  "Sherlll"  tli 
letter  "  a." 

A  sale  of  the  goods  will  not  he  ordered  In  an  Interpleader  maW. 
where  the  claimant  l>  a  chattel  mortgagee  whose  title  Is  undisputed; 
see  atcrn  v.  Tivner,  lUii,  1  (j.  B.  37;  tecut.  where  his  title  1'  "'^ 
puted:  yutet  v.  mil,  5  O.  W.  R.  293,  337,  402;  tee  PaQmo  t.  RoUnm. 
85  U  T.  6,  where  the  claimant  claimed  under  an  ahaolute  Wll  of  mH- 


y 


INTEBPLEADEB  BY  SHERIFFS. 


1303 


The  BOle  bond  ot  a  chartered  bank  »aa  accepted  ae  sulBclent  aecu-  Enly  6S8, 
«y,  on  prool  ot  the  responalblUty  ot  the  bank;    Onlarto  Bond  v. 
(erckanta  Bon*  0/  Holi/ox,  I  O.  L.  R.  235. 

Where  the  claimant  assents  to  the  sale  under  execution,  and  accepts 
lart  ol  the  proceeds,  he  thereby  adopts  the  sale,  and  cannot  sue  the 
Mcution  creditor  for  conversion;  AppIeSv  v.  Wit*"",  8  C.  P.  397. 

Where  a  sale  Is  ordered,  the  purchaser  acquires  a  good  title  as 
SBilnst  all  parties  to  the  Interpleader  proceedings,  no  matter  how 
ie  Interpleader  issue  may  utlmately  be  determined;  see  Ooodlock  v. 
Comins  1897,  1  Q.  B.  348;  70  L.  T.  86,  313.  And,  In  the  application  ot 
the  proceeds  ot  the  sale,  the  Court  is  not  limited  by  the  practice  In 
Courts  of  Equity  In  suits  tor  redemption,  and  may  order  a  chattel 
mortgage  to  he  paid  ott  before  It  Is  actually  due,  and  without  allowing 
uiythlng  In  respect  ot  a  higher  rate  of  Interest,  whlcn  the  money  would 
have  earned  under  the  mortgage;  Fortter  t.  Clotcse',  1897,  2  Q.  B.  362; 
76  L.  T.  825. 

635  Where  a  Sheriff  applies  for  relief  by  interpleader,  ^;-  j;^;',«f 
and  any  execution  creditor  declines  to  join  in  contesting  '"Sd" 
the  claim  of  the  adverse  claimant,  the  Court  may  direct  iromb.„.«t, 
that  such  creditor  shall  be  excluded  from  any  benefit 
which  may  be  derived  from  the  contestation  of  the  claim. 
C.B.  1113. 

See  Doroi.  v.  Toronto  Suspender  Co.,  14  P.  B.  103.  In  note  to  Rule 

The  Creditor,'  Relief  Act  (R.  S.  0.  c.  81),  s.  6  (4),  provides  that 
those  creditors  only  who  are  parties  to  Interpleader  proceeding  and 
uree  to  contribute  pro  rota  to  the  expense  of  contesting  any  adverse 
claims,  .haU  be  entitled  to  share  in  any  benefit  derived  from  the  con- 
testation  of  snch  claims,  so  far  as  It  may  he  necessary  to  satisfy  their 
executions  or  certlUcatei;  and  see  Bank  of  Hamilton  v.  Durrell,  15 
Ont.  App.  500. 

See  DuniUu  v.  Dorrill,  12  P.  R.  347,  supro,  p.  1297. 

636  The  Court  which  tries  the  issue  may  finally  dis-  P;;,''„^i';, 
pose  of  the  interpleader  proceedings,  including  all  costs  •"■"•"•" 
not  otherwise  provided  for.    C.B.  1114. 

See  Eng.  (1883)  R.  862. 

Formerly  the  Interpleader  order  reserved  the  queotlon  »' «»f  •  f  "f 
all  other  questions,  to  be  disposed  of  In  Chambers  after  "■»  '>""  ° 
the  Issue.  The  form  of  order  now  used  reserves  the  disposition  of  all 
Buch  matter,  for  the  Judge  who  trlea  the  Issua  "or  It  -'>'  f°  ^'W""* 
ot  then  to  be  disposed  of  In  Chambers ":  see  Form  82,  clause  5,  H.  & 
U  Forms,  No.  1286,  cl.  6.  The  costs  of  the  Issue  at  any  rate  shonld 
sow  he  disposed  of  by  the  Judge  who  tries  It;  OroOle  v.  Pearce,  15 
P.  R.  432. 

In  some  cases  It  may  be  necessary,  however,  to  reserve  I"-''™', 
tor  instance.  It  any  questions  In  which  the  Sherltt  Is  ""^'"^f  "" 
not  disposed  of;  otherwise,  unless  the  Sheriff  Is  made  a  P"W  "  «J« 
Issue,  the  Judge  who  tries  the  Issue  cannot  Unally  dispose  of  the  whole 
matter. 
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BDta  687.  Usually  the  Sberin  Is  not  a  p«rty  to  the  Issue,  and  cannot  be  «• 

dwed  to  pay  any  cost*  of  It :  Temple  v.  Temple,  iVi  L.  J.  Q.  B.  56;  and  u 
need  not  receive  notice  of  a  motion  respecting  the  coats  of  the  partlMio 
the  issue:  O'Brien  v.  Bull,  9  P.  R.  494.  But  he  was  held  entltltd  li 
costs  of  appearing  on  a  motion  by  a  claimant  for  ii  Una]  order  bitriii 
the  execution  creditor  for  default  In  giving  security  lor  costs'  Onii 
Alexander,  10  P.  R.  358. 

The  parties  were  directed  to  pay  their  own  costs,  and  were  directei 
each  to  pay  half  the  coats  of  the  Sheriff,  In  McLaren  v.  Cofiodo  Central 
Railway  Co.,  10  P.  R.  328.  A  claimant  partially  succeeding  was  pvei 
the  general  costs  of  the  Issue,  with  a  deduction  of  itne-sixth  In  retijett 
of  the  goods  as  to  which  he  failed :  Segsicorth  v.  itrriden  Silver  Plat- 
ing Co.,  3  Ont.  413. 

Where  the  claimant  succeeded  as  to  part  of  the  goods  seized  ia 
execution,  and  the  execution  creditor  as  to  the  residue,  and  no  coeu 
were  given  to  either  party  of  the  interpleader  Issue,  the  eiecutiiB 
creditor  was  ordered  to  pay  the  Sheriff's  fees  and  poundage  on  tte 
value  of  that  part  of  the  goods  as  to  which  he  succeeded,  and  I 
costs  of  the  Interpleader  application,  with  an  order  over  against  the 
claimant  for  half  of  these  costs:  Ontario  Silver  Co.  v.  Taiker,  15  p.  R 
180.  In  this  case  the  claimant  also  appears  to  have  paid  the  possesaloD 
money  subsequent  to  the  date  of  the  Interpleader  order,  and  the  at 
cution  creditor  that  Incurred  prior  to  the  order. 

c'y-,..-!  637.  When  a  Sheriff  finds  property  in  the  possession 

to  ioJd.  in  of  a  debtor  against  whose  property  he  has  a  writ  or  otliei 
otdebtor"  process  iu  his  hands,  and  a  claim  is  set  up  to  sucli  pro- 
perty by  or  on  behalf  of  a  third  person  who  is  out  of  pos 
session  or  is  in  joint  possession  with  the  debtor,  tk 
claim  of  such  third  person  shall  be  made  in  writing,  and 
upon  receipt  thereof  the  Sheriff  shall  forthwith  give 
notice  thereof  to  the  execution  creditor,  and  the  esecu 
tion  creditor  shall,  within  seven  days  thereafter,  give 
notice  to  the  Sheriff  that  he  admits  or  dispute^  he  claim. 
If  the  execution  creditor  admits  the  title  of  tht  claimant. 
and  gives  notice  as  c^irected  by  this  Eule,  he  shall  only 
be  liable  to  such  Sheriff  for  fees  and  expenses  incurred 
before  the  receipt  of  the  notice  admitting  the  claim ;  and 
no  action  shall  be  brought  against  the  Sheriff  in  respect 
of  the  seizure  of  the  property.    C.R.  111."). 

See  Eng.   (1889),  O.  67,  r.  16. 

Special  directions  from  the  execution  creditor  as  to  seizure,  and 
disputing  in  advance  the  claim  of  the  claimant,  may  justify  the  ShTll! 
in  omitting  to  notify  the  execution  creditor  as  here  mentioned. 

See  note  to  Rule  625. 

For  forms  of  notice  ot  claim  by  claiuiani  to  sheriff:  >ee  H.  *  ■- 
Forms  No.  1283— and  a  notice  by  Bheritt  to  execution  creditor  ol  sd- 
verso  claim:  see  It.  No.  1278;  and  of  notice  by  cxeriilloii  creditor  to 
Sheriff  admitting,  or  disputing,  adverse  claim :  see  lb.  No.  1279. 
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638. 


idmit  or  di^.  nte  the  title  of  tlie  claimant  to  the  property,  ^^^^ 
od  the  claimant  does  not  withdraw  hia  claim  thereto  by  •J»^","" 
lotice  in  writing  to  the  Sheriff,  the  Sheriff  may  apply  for  Jj^^JJ 
clief  by  interpleader.    C.H.  1116.   Ameniti.  dupuM. 

"  eiilm  of 

See  En«.  (I8S9),  O.  57,  r.  17.  i''uhin''tl"' 

See  note  to  Rule  625.  """"'■ 

639.  In  case  a  Sheriff  has  more  than  one  writ  of  exeou-  J^^/,^»' 
ion  against  the  same  property,  or  there  is  more  than  =«™^J«|;«. 
me  claimant  to  goods  seized  under  the  execution,  he  shall  «mbr«ci<i 
nake  one  application,  and  make  all  the  execution  creai-  piicuim  tor 
ors  and  claimants  parties.    C.R.  1118.    Amended. 

Xo  form  18  polnt^^d  out  in  which  the  application .  should  be  made 
[enibie  the  notice  of  motion  should  he  entitled  in  each  action  in  which 
here  are  executions  I  the  Sheriff's  bands,  including  any  actions  in  a 
bounty  or  Diatriot  Coiirt,  and  it  abouid  be  seven  clear  days'  notice; 
|Mi(ii!e215  (2). 

640.  Where  there  is  an  execution  from  the  Supreme  c«e.ot^ 
Court  the  application  for  interpleader  shall  be  made  in  from  i^.rai 
the  Supreme  Court  notwithstanding  that  other  execu-  to'whSni 
tions  on  the  Sheriff's  hands  have  issued  from  County  or  wb'.'mid." 
Division  Courts.    C.E.  1113.   Amended. 

The  C.  R.  1113  on  which  this  Rti7e  Is  professed  to  be  based  is  now 
Rufc  635  6wpra.  The  present  Rule  seems  to  be  really  based  on  C.  H. 
1119. 

The  application  Is  properly  made  In  the  Supreme  Court,  though  the 
first  seizure  is  made  in  a  County  Court  action:  Strange  v.  Toronto  T^'e- 
traih  Co„  8  P.  R,  1. 

Where  the  writs  are  all  from  County  Courts,  the  Sheriff  1b  now  to 
apply  in  a  County  Court  under  R«Ie  644:  and  the  costs  will  be  on  the 
scale  of  that  Court:  see  formerly  PWpps  v.  Beomer,  8  P.  R.  181; 
J/osaret  v.  Londcille,  8  P.  R.  57.  Where  one  of  the  writs  Is  In  the 
Supreme  Court,  the  costs  of  the  motion  should  be  on  the  Supreme 
Court  scale:  J&. 

The  Rule  refers  to  eiecutions  in  Division  Courts  being  in  the  Shpr- 
Iffs  hands,  it  may.  however,  be  noted  that  the  executions  referred  to 
In  the  Rule  are  executions  against  goods,  of  which  only  a  certificate 
'an  be  placed  in  the  Sheriff's  hands,  where  the  execution  Issues  from 
a  Division  Court:  see  The  Division  Courts  Act  (R.  S.  O.  c.  63)  ».  178; 
and  The  Creditors  Relic/  Art  (R.  S.  0.  c.  81),  s.  17. 

The  only  case  in  which  an  execution  can  issue  from  a  Division 
loarl  to  the  Sheriff,  is  an  execution  against  lands:  see  The  Division 
Ca-iTls  Act.  B.  IS2.  Whclhcv  the  certificate  ddlvircil  tn  the  Sheriff 
uniler  s.  179  is  what  is  Intended  to  be  reteced  to  In  this  Rule  Is  donbt- 
ful. 
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641.— (1)  Where  an  issue  is  directed  to  be  tried,  tlit 
costs  of  the  Sheriff  incurred  in  consequence  of  the  ad 
vprse  claim,  shall  be  a  first  lien  or  charge  upoD  tht 
moneys  or  goods  which  may  be  found  in  the  issue  to  k 
applicable  upon  the  execution. 

(2)  The  Sheriff  may  also  tax  such  costs,  and  senei 
copy  of  the  certificate  of  taxation  up<m  each  of  fe 
parties  to  the  issue,  and  the  successful  party  upon  the 
issue  shall  tax  such  costs  as  part  of  his  costs  of  the  cause. 
and  upon  receipt  thereof  shall  pay  over  tlie  same  to  th* 
Sheriff. 

(3)  Where  after  the  service  of  the  certificate  the  party 
succeeding  upon  the  issue  neglects  or  refuses  to  tax  m\ 
costs,  the  Sheriff  may  obtain  an  order  that  the  successful 
pai*ty  shall  pay  the  same. 

(4)  Where  the  proceedings  are  compromised  between 
the  parties  thereto,  the  costs  of  the  Sheriff  shall  be  paid 
by  the  party  by  whom  the  execution  was  issued.  C.B. 
1120.   Amended. 

Where  th%  Interpleader  order  was  granted  to  try  the  right  to  lanl. 
the  SherlfTs  coBts  were  ordered  In  the  flrst  Instance  to  be  paid  ij  tb! 
party  who  put  him  In  motion,  without  prejudice  to  the  Quectlon  1? 
whom  they  should  be  ultimately  borne:  Hall  t.  Bowermun,  19  P.  R.26!. 

Where  there  has  been  divided  auccess  on  the  trial  of  an  loterpleader 
iiaue,  and  coats  have  not  been  given  to  either  party,  the  Sheriff  ma; 
apply  under  any  reservation  in  the  order:  (see  Form  82.  clause  3), or 
under  Rule  643,  for  such  order  respecting  his  costs  as  may  be  just: 
Ontario  Silver  Co.  t.  Tatker,  16  P.  R.  180. 

642.  Where,  after  the  seizure,  an  issue  is  directed,  and 
the  property  seized  remains,  pending  the  trial  of  the 
issue,  in  the  custody  of  the  Sh  ^riff  who  seized  the  same. 
the  Court  may  make  an  order  for  the  payment  to  tie 
Sheriff  of  a  reasonable  sum  for  his  trouble  in  and  about 
the  custody  of  the  property;  and  the  Sheriff  shall  have 
a  lien  upon  the  property  for  payment  of  the  same  in  event 
of  the  property  being  held  to  be  exigible  against  the 
claimant.    C.R.  1121.    Amended. 

Where  the  Sheriff  remained  in  possession  at  the  request  of  thf 
debtor  and  creditor,  he  was  held  to  be  entitled  to  possession  ""of/J" 
part  of  the  costs  of  the  execution:  ite  Bceston,  1899,  1  Q.  B.  6.6,  ■» 
L,  T.  6B1. 

643.  The  Court  may  make  all  such  orders  respecting 
the  satisfaction  or  payment  of  any  lien  or  charges  of  the 
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pplicant  as  may  be  just  and  reasonable.     C.B.  1122.  ■°,'^,'"" 
[mtniei. 

See  Eds.  (1M3)  R.  864. 

As  to  costs  of  Interpleader  proceedings:  see  lupra,  p.  1288. 

Tbe  present  Rule  makes  provision  for  the  satisfaction  or  payment 
t  any  Hen  of  a  carrier,  or  bailee,  on  an  Interpleader  uppllcatlon  by 
Im,  or  any  lien  which  a  staltebolder  may  have:  see  also  AuJe  626  (a). 

Where  the  applicant  claims  a  Hen  on  the  goods  In  question,  e.0., 
)r  wharfage,  the  Judge  may  order  by  whom  It  shall  be  satisfied: 
e  JiotkfcMId  V.  iforrtjon,  24  Q.  B.  D  750;  63  L.  T.  46. 

Where  the  execution  creditor  was  Insolvent  he  was  ordered  to  give 
Kurlty  for  costs;  Funey  v.  Pedlar,  1  O.  L.  R.  570;  but  see  Bule  373 
jl.  and  see  twra,  p.  1299. 

644.  Belief  by  interpleader  may  be  granted  in  a  County  |^'i,'^,^Jj„ 

'rtiirf  "'*r  be 

'OUri,  granted  in 

1.  (o)  Where  the  applicant  is  sued  in  the  County  SS?'' 
Court; 
(6)  Where  the  applicant  is  not  so  sued  and  the 
debt,  money,  goods  or  chattels  in  question  do 
not  exceed  in  value  $500; 
I     2.  Where  the  applicant  is  a  Sheriff  acting  under'  a 
1  ivrit  or  writs  of  execution  issued  from  a  County  Court 
I  Br  different  County  Courts  the  application  may  be  made 
0  the  Judge  of  his  own  County.    C.B.  1123.    Ameniei. 
The  relief  referred  to  in  this  Rule  Is  that  referred  to  in  Kules  626, 
iX  aeg.;  and  the  procedure  will  be  governed  by  those  Rules  as  far  as 
applicable. 

645.  All  subsequent    proceedings  shall   be   had    and  J;:;;^ 'p"„. 
taken  in  the  County  where  the  application  is  made;  but  J«'i';fi.'° 
the  Judge  to  whom  the  application  is  made  may  order 
that  the  subsequent  proceedings  be  had  and  taken  in  any 
other  County,  if  that  course  seems  just  and  more  con- 
venient.   C.B.  1124. 

646.  Where  the  amount  claimed  under  or  by  virtue  wh.;,",^ 
of  writs  or  execution,  in  the  Sheriff's  hands,  does  not  to  c<«.nty 
exceed  the  sum  of  $400,  exclusive  of  interest  and  Sheriff's 
costs,  or  when  the  goods  seized  are  not,  in  the  opinion 
of  the  Judge  or  other  person  making  the  order,  of  the 
value  of  more  than  $400.  the  issue  may  be  directed  to  be 
tried  in  a  County  Court  and  in  such  case  all  subsequent 
proceedings  shall  be  had  and  taken  in  the  County  Court. 
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ThlB  Rule  app«ara  to  be  twaed  on  C.  K.  1125.  That  Rule  alio  protldti 
that,  where  the  Isaue  wm  tried  In  the  County  Court  that  Court  ihouii 
have  JurlidldloQ  In  the  premlsea  "  where  any  of  the  executloni  ttt^ 
iMued  out  of  the  High  Court  as  fully  as  thougb  the  uoie  bad  Uhkj 
out  of  the  County  Court." 

There  li  no  Jurtidlctlon  to  make  an  order  for  the  trial  of  an  Iuik 
under  this  RuJe,  even  though  by  consent.  In  respect  of  property  vblt 
has  not  In  fact  been  aetzed  or  Intended  to  be  seized  by  the  Sberll 
Teiketf  v.  Neil,  16  P.  R.  244. 

Where  an  Interpleader  Issue  Is  directed  by  the  Supreme  Court  tot* 
tried  at  County  Court  slttlDca  under  this  Huh;  the  subsequent  pn- 
ceedings.  such  as,  e.g.,  a  motion  to  postpone  the  trial,  must  be  U^n 
la  the  County  Court:  London  d  Can.  L.  d  I.  Co.  v.  Morphy,  u  P.  R.(^ 
and  apfttlcatloua  agaliLBt  the  verdict,  or  for  a  nev  trial,  must  be  by  vi; 
of  appeal'  to  the  Appellate  Division  aa  in  other  County  Court  csm; 
but  tt  is  unly  where  such  appeal  Ilea  under  The  County  Courti  iT. 
(R.  S.  O.  c.  59)  as.  3M0,  that  the  Appellate  Dlvlston  has  Jurisdiction 
to  entertain  an  appeal  from  the  Judgment  on  an  Interpleader  Inneio 
directed:  Cloae  v.  Exchange  Bank,  11  P.  R.  186,  distinguishlDg  Aartr 
V.  Leeton.  9  P.  R.  107. 

But  this  Rule  only  applies  to  Issues  directed  on  the  appKc&tlOD  o! 
a  Sheriff,  and  not  to  Issues  directed  on  the  application  of  stakebolden 
under  Rule  626  (a);  in  the  latter  kind  of  cases  It  setma  doubtfs: 
whether  under  the  Rul€$  the  Issue  can  be  directed  to  be  tried  In  i 
County  Court:  see  Ctancy  v.  Young,  16  P.  R.  248;  Rule  27. 

647.  Where  the  amount  of  the  execution  or  the  value 
of  the  goods  does  not  exceed  $100,  tne  issue  may  b* 
directed  to  be  tried  in  a  Division  Court,  and  thereafter 
all  proceedings  shall  be  carried  on  in  such  Court.  C.S, 
656. 

Ttis  RuJe,  which  purports  to  be  based  on  C.  R.  6'.6,  Is  really  basel 
on  C.  R.  1126. 

,648.  When  money  has  been  paid  into  Court  and  an 
issue  has  been  directed  to  be  tried  in  the  County  or  Divi 
sion  Court  the  money  shall  be  paid  out  upon  the  order 
of  the  County  or  Division  Court.    CR.  1127.   Amesdei 
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For  the  JarlfldfctlOD  of  the  Court  ae  to  eeflts;  eee  Jud.  Act,  i.  74;  asd 
notes  tupra  p.  238  et  teg. 

649.  Where  an  action  of  the  proper  competence  of  a  ^"„jj,'"'°' 
CoBnty  Court  is  brought  in  the  Supreme  Court,  or  an  «J'^"  i„ 
action  of  the  proper  competence  of  a  Division  Court  ia  Hiih  coom. 
brought  in  the  Supreme  Court,  or  in  a  County  Court, 
and  the  Judge  makes  no  order  to  the  contrary  the  plain- 
tiff shall  recover  only  County  Court  costs,  or  Division 
Court  costs,  as  the  case  may  be,  and  the  defendant  shall 
be  entitled  to  tax  liis  costs  of  suit  as  between  solicitor 
and  client;  and  so  much  thereof  as  exceeds  the  taxable 
costs  of  defence  which  would  have  been  incurred  in  the 
County  Court  or  Division  Court,  shall,  on  entering  judg- 
ment, be  set  oS  and  allowed  by  the  Taxing  06Bcer  against 
the  plaintitl's  County  Court  or  Division  Court  costs  to 
be  taxed,  or  against  the  costs  to  be  taxed  and  the  amount 
of  the  verdict  if  it  be  necessary;  and  if  the  amount  of 
costs  so  set  off  exceeds  the  amount  of  the  plaintiff's 
verdict  and  taxed  costs,  the  defendant  shall  be  entitled 
to  execution  for  the  excess  against  the  plaintiff.  C.E. 
1132. 

"Tax  his  costs  of  suit." — These  words  In  the  8th  line  mean  coets 
on  the  scale  of  the  Court  in  which  the  action  Is  brought. 

The  words  "  taxable  coats  of  defence "  In  the  9th  and  10th  lines 
of  the  Rule,  do  not  mean  costs  as  between  solicitor  and  client:  TtUboi 
y.  Poole,  15  P.  R.  274. 

The  Rule  only  applies  where  the  Judge  "makes  no  order  to  the 
contrary,"  but  an  order  for  payment  of  costs  aimplteiter  does  not  pre- 
dude  an  inquiry  as  to  the  scale  properly  applicable:  Re  Forster,  18 
i'.  R.  65. 

The  commencement  of  the  action  is  the  point  of  time  at  which  the 
amount  of  the  plaintiffs  claim,  for  the  purpose  of  determining  the 
scale  of  costs,  is  determined.  Payments  pendente  lite  do  not  affect  the 
question.  Thus,  where  the  amount  of  the  plaintiffs  claim  Is  roduced 
to  a  sum  within  the  Inrlsdlctlon  of  an  inferior  Court  by  payment  under 
garnishee  proceedings  ogalnst  the  defendant,  made  after  action 
brought,  though  the  attaching  order  was  made  before,  such  payment 
does  not  affect  the  duestlon  of  jurisdiction  so  far  as  coats  are  con- 
cerned :  Plolror*  v.  Tims,  19  P.  R.  109. 
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Id  the  ftbiencQ  of  in  order  to  tbi  contrary  the  rifhti  and  IltbllitUi 
of  each  defendant  depend  upon  the  amount  of  thf>  plalDtltr*  recoTm 
aialnat  htm:  Jnckton  v.  Hughei,  2  O.  W.  N.  15;  laoffat  v.  Lmk,  Ib.n 
and  the  onua  la  on  the  plalnttfr  to  obtain  from  the  Judge  at  tbe  trli: 
an  order  preventing  the  application  of  thli  Rule;  and  gcnerui  wQrdi 
giving  coate,  without  referring  to  the  acale.  are  not  a  sutllcleDt  order  lo 
the  contrary :  lb. 

Though  a  plaintiff  may  only  b«  able  to  recover  from  tho  detendu: 
coata  on  an  Inferior  Court  icale  under  this  Huh;  yet  be  mi^  be  lUblt 
to  hli  BOtlcltor  for  coats  on  the  Supreme  Court  ai-alc,  if  the  latter  bid 
reasonable  ground  for  thinking  the  action  could  not  be  broufht  In  tli( 
Inferior  Court:  Re  Jackson,  18  P.  B.  326. 

The  Itule  don  not  apply  where  the  plaintiff  recovers  a  sum  berood 
the  jurisdiction  of  a  County  Court,  which,  howpver,  U  redaced  by 
counterclaim  of  the  defendant  to  a  turn  within  the  jurisdiction  of  aa 
Interior  Court :  Cdldwetl  v.  UvghtM,  4  O.  W.  N.  1193;  Hvertt  t.  Drnkisy. 
&  O.  W.  N.  6&.  But  It  la  otberwlso  where  the  amount  it  reduced  ij 
Bet  off,  which  baa  been  assented  to  before  action:  lb. 

For  the  purpoaes  of  the  acale  on  which  costs  are  to  be  taxed  tlit 
claim  and  counter-claim  are  to  be  treated  as  separate  actloni:  let 
Amon  r.  Bobbett,  22  Q.  B.  O.  543,  where  a  plalntlir  reroverlnc  on  ti 
claim  an  amount  within  the  jurisdiction  of  a  County  Court,  recevertd 
coats  on  that  footing,  but  succeeding  on  the  defendants  counter-claim 
for  an  amount  within  the  Supreme  Court  jurisdlcUou,  he  n'covered  cosu 
of  bla  defence  to  the  coanter-clalm  on  the  Supreme  Court  scale. 

Where  the  defendant  recovers  on  a  counter-claim,  the  cuati  ihould 
be  on  the  scale  of  the  Court  In  which  the  action  is  brought  b^  tbe 
plaintiff,  unless  the  Judge  makes  a  different  order;  the  fact  tbat  tb« 
recovery  is  for  a  sum  within  the  jurisdiction  of  an  inferior  Court  wu 
formerly  not  considered  "good  cause"  for  such  an  order ;  Foiter  t. 
Viegel,  IS  P.  R.  133. 

It  do«B  not  apply  where  the  plaintiff  takes  money  out  of  Court 
under  RUte  &14,  in  which  case  be  la  entitled  to  costs  on  tbe  Saprem« 
Court  scali^  though  the  amount  accepted  be  within  the  jurisdiction  ol 
an  Inferior  Court,  and  a  Judge  baa  no  jurisdiction  to  make  any  otbir 
order;  Babcock  v.  8tandi8h.  19  P.  R,  195;  McKrlvey  v.  CMlmm.  a 
O.  L.  R,  263;  Stephent  v.  Toronfo  «y.,  13  0.  L.  R.  107,  363;  led  vii< 
Johnson  y.  Mullen,  1901,  1  Q.  B,  76. 

A  judgment  awarding  "  costs  **  In  the  Supreme  Court,  whether  oide 
by  consist  or  otherwise,  does  not,  since  this  Rule,  carry  costs  on  the 
Supreme  Court  acale  unless  the  case  Is  one  which  could  not  hav«  b«en 
brought  In  an  inferior  Court:  see  Brown  v.  Hose,  14  P.  R.  3;  and 
ateckle  V.  Stakk,  11  C.  L,  T.  332;  and  Interlocutory  orders  awarding 
costs  "In  ai  event  of  the  action"  will  carry  costs  arcordlng  to  the 
scale  upon  w^.,-h  the  costs  of  the  action  when  awarded  at  the  trial  ar- 
taxable:  Blake  v.  Toronto  Breuing  <£  Maltina  Co.,  8  C.  L.  T.  123. 

Before  this  Rule.  In  a  Jury  case,  unless  the  Judge  made  an  order  as 
to  costs,  the  plaintiff.  If  he  recovered  anytblnis.  was  entitled  to  costs 
of  the  Court  In  which  the  action  was  brought,  "the  event."  wblcii  the 
coats  were,  under  former  0.  R.  Il7t),  to  follow.  beiuK  lu  fais  favour. 
see  Parsons  r.  Tinting,  2  C.  P.  D.  119;  McOarvey  v.  Strathroy.  11  P. 
R.  87;  W«»on  v.  Roberts,  11  P.  R.  412,  foUowing  Oarnett  v,  Bradkn. 
3  App.  Caa.  944.     The  principle  of  these  cases  may  still  apply  in  »!■ 
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tctlou  wbtr*  ft  trlfllDg  amount  li  recoftred,  but  tbi  ftctloD  could  Dot  Bito  fl4f. 
have  be«n  brought  In  an  Inferior  Court;  It  will  alio  applr  to  gtva  to  ttia 
ftuccetatul  party  all  roiti  which  are  "costi  In  th«  LauH«,"  iind  so  de- 
pending upon  the  event,  unleii  the  Judge  otherwise  orders:  see  Cope- 
iMd  V,  B/tnkelm.  U  P.  R.  ^i.,  where  th«  costs  o(  a  trial  at  which  the 
Jury  disagreed  were  held  to  be  taxable  to  the  successful  party. 

Now,  howoTer,  since  this  Rule  "the  event "  In  Jud.  Act  s.  74  (3), 
locludes  amongst  other  things  the  scale  on  which  costs  may  lie  taxable; 
lee  also  ffyde  v.  BtardtUv,  18  Q.  B.  D.  244;  ^Indrews  v.  Ci\y  of  London, 
12  P.  R.  44.  The  seals  ou  which  the  plalatllTs  costs  will  b«  taxable, 
If  DO  order  Is  made  by  the  Judge,  will  be  that  of  the  lowest  Court  In 
which  the  action  was  capable  of  being  brought,  and  the  defendant  will 
have  the  right  to  set-off  the  extra  costs  Incurred  by  blm  as  In  the  Hule 
mentioned:  see  Ireland  v.  Pitcher,  ii  P.  R.  403. 

The  Interest  which  a  verdict  or  Judgment  bears  under  Jud.  Act,  s. 
35  (4),  Is  no  part  of  the  claim,  and  tharefore  Is  not  to  b«  considered  In 
determining  the  question  of  scale:  Sproule  v.  Wilton,  15  P.  R.  349. 

A  idatntlff  cannot  by  claiming  larger  damages  than  are  rcoverable 
In  a  County  Court  get  rid  of  the  operation  of  this  iiful«  If  he,  in  fact, 
only  recover*  a  sum  within  the  jurisdlotion  of  the  Inferior  Court: 
Moffatt  V.  Link,  46  C.  U  J.  666. 

Wbare  on  the  dismissal  of  an  action  with  costs,  a  defendant  claims 
that  the  costs  should  be  taxed  on  the  Supreme  Court  scale,  If  the  matter 
Is  in  doubt.  It  is  proper  practice  to  obtain  a  direction  of  a  Judge  as  to 
the  scale  of  cost*  before  thi^y  are  taxed:  Dominion  Bank  v.  Hrffeman, 
11  P.  R.  P04;  but  tha  taxing  officer  la  to  Ux  according  to  the  lower 
scale  wherever  It  Is  applicable  without  any  express  direction:  aea 
Brough  V.  Brantford,  25  Qr.  43. 

Where  only  C.  C.  costs  are  awarded  at  the  trial  to  the  plaintiff,  and 
the  defendant  appeals  to  the  Appellate  Division,  and  his  appeal  Is  dis- 
missed with  costs,  such  costs  are  primA  facie  taxable  on  the  Supreme 
Court  scale:  Holmes  v.  Bready,  18  P.  R.  79;  Mcllhargey  v.  Queen,  2 
0.  W.  N.  781,  916. 

K%l€  649  applies  only  to  costs  up  to  the  Judgment  and  does  not  apply 
to  the  costs  of  an  appeal.  Such  costs  are  taxable  prima  facie  on  the 
Supreme  Court  scale,  but  the  Appellate  DiTlston  can  mould  Its  order  as 
to  coets  as  it  sees  fit,  but  it  must  do  so  uefore  its  order  issues :  lb.  916. 

JmHsdletlom  of  Oonnty  Covrtr : — 

The  Jurisdiction  of  the  County  and  District  Courts  Is  defined  by 
The  County  Courta  Act  (R.  S.  0.  r.  69),  ss.  22-37. 
Sections   22-37   are  as   foUov.a:— 

««.— (1)  The  County  and  District  Courts  shall  have  Jurisdiction  Jari>diction. 
In:— 

(0)  Actions  arising  out  of  contract,  expressed  or  Implied,  where  Contact. 

the  sum  claimed  does  not  exceed  1800; 
(&)  Personal  actions,  except  actions  for  criminal  conversation  and  Tort. 

actions  for  libel,  where  the  sum  claimed  does  not  exceed  |500 ; 
(c)  Actions  for  trespass  or  injury  to  land  where  the  sum  claimed  inJary  to 
does  not  exceed  S600.  unless  the  title  to  the  land  Is  In  ques-  '■"'*■ 
tlon,  and  In  that  caee  also  where  the  value  of  the  land  does 
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>ot  noMd  1600.  Md  tha  ■urn  cliilmed  doM  nnt  nemi  thii 
uaoont; 

(d>  ArtlOM  for  th*  otwtructlon  of  or  iDterrcnme  ultti  a  rt|ht  di 
way  or  other  eaMincDt  wbcra  the  lum  <  IuIhuhI  (Jo«i  do; 
excrvd  $500,  unleM  the  tltl«  to  the  rlfbt  or  t>nsem6tit  U  Ib 
quMtlon.  and  In  that  caie  alio  where  tli>'  valiif  of  th«  Un! 
over  which  the  right  or  mwinent  U  ctalniid  Uoei  not  extM 
that  amount; 

(p)  Actlona  for  the  rerovery  of  property,  real  or  yersoaal,  indm;. 
Ing  actlona  of  replevin  and  actlont  of  detinue  wben  tht 
value  of  the  property  doe»  not  exceed  f^OO; 

(/)  Actlona  for  tha  enforcement  by  forecloiure  or  uta  or  (or  ihi 
redemption  of  mortgagea,  cbargea  or  lien*,  wltb  or  vUhouti 
claim  for  delivery  of  posBeiiion  or  payment  or  both,  whtr> 
the  lum  claimed  to  be  due  does  not  exceed  1500.  10  Ed> 
VII.  c.  30. 1.  22  (1).  part'.  1  Geo.  V.  c.  17.  s.  48; 

(17)  Partneribtp  actlona  where  the  Joint  stock  or  capital  of  tti- 
partnerahlp  does  not  exceed  In  amount  or  value  fS.MO; 

(h)  Actlona  by  legateea  under  a  will  for  the  rei:overy  or  dvUvtrj 
of  money  or  property  bequeathed  to  them  where  the  leper 
doea  not  exceed  In  value  or  amount  IMO,  and  the  eitati  ol 
the  teatator  doea  not  exceed  In  value  $2,000; 

(i)  All  other  actions  for  multable  reMv-f  where  the  subject  matter 
involved  does  not  exceed  In  vaU'e  or  uuuuot  IGOO:  ud 

0)  Action!  and  conteetatloni  for  the  determination  of  the  Hfht 
of  credltori  to  rank  upon  insolvent  estates  where  the  cl&lm 
of  the  creditor  does  not  exceed  |K00.  10  Edw.  711.  c.  30.  i, 
23  (I),  port: 

(2)  Where  a  defendant  intends  to  dlsput'-  ttie  Jurisdfrtlon  of  thi 
Court  on  the  ground  that  the  action,  though  othorwlse  wllhla  lit 
proper  competence  of  the  Court.  Is  not  within  it  because  of  the  amomt 
claimed  or  of  the  value  of  the  property  In  question  or  of  the  amouat  or 
value  of  the  subject  matter  lAvolvod  or,  In  the  fame*  meotJoaed  in 
clauses  (o)  and  th)  of  aub-sectlon  1,  because  itie  joint  stock  or  capital 
of  the  partnership  exceeds  In  amount  or  value  $;^.»00,  or  the  esute  ol 
tb«  teatator  exceeds  In  value  $2,000,  he  shall  In  his  appfsranre  or  la 
bis  statement  of  defence  fate  that  he  dlsi)utes  the  Juristllcllon  of 
the  Court,  and  the  ground  upon  which  he  relies  for  diaputlai  it; 
and  In  default  of  hia  so  doing,  unless  othernlse  ordered  by  the  Court 
or  a  Judge,  the  question  of  Jurisdiction  shall  not  afterwarJa  be  raiseJ 
or  the  Jurisdiction  be  brought  in  question.  10  Edw.  VII.  c  30,  ».  22  (2i; 
3-4  Geo.  V.  c.  18,  s.  15  (1). 

(3)  Where  the  notice  mentioned  In  the  next  preceding  8ub-Bectlon 
la  given,  the  plaintiff  may  on  prseclpe  require  all  papers  and  proceeding 
in  the  action  to  be  transmitted  to  tha  proper  office  of  the  Supreme 
Court  In  the  county  or  district  In  which  the  action  was  brought,  and 
it  shall  be  the  duty  of  the  Clerk  of  the  County  or  District  Court  forth- 
with to  transmit  the  same  to  such  office. 

(4)  When  the  papers  and  proceedings  so  transmitted  are  recr.TL-- 
at  the  proper  ofDce  of  the  Supreme  Court,  the  anion  shall  ^pwj" 
be  transferred  to  the  Supreme  Court.    10  Bdw.  VII.  c.  30,  a.  22  (34). 
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(5)  Where  the  plaintiff  doe*  not  excrrlM  the  right  conferred  bjr  luh-  BeJe  U9. 
v'cllon  3,  the  defendint  mar,  *<ter  the  eiplrulon  ol  ten  dnye  (ron  j,  |„,„„„ 
the  entry  of  appearance  If  be  bai  given  notice  tlint  he  dtiputee  the  uf  d.fi-ndant 
JurUdlctlon  of  the  Court  on  entering  ble  appearance,  or  after  the  ex- 
piration of  ten  dayn  from  the  nllng  of  htl  etatcment  of  defence.  If  be 

baa  given  inch  notice  In  hli  itatement  of  defence,  apply  to  a  Judge 
of  the  Bujirenie  Court  tor  an  order  timneferrlng  the  action  to  that 
Court.    10  Bdw.  VII.  c.  :iO,  1.  28  (5);  3-4  Geo.  V.  c.  1«.  ■.  IJ  111). 

(6)  Where  tb**  Court  or  a  Judge  makes  an  order  under  the  provl.  T»mi  of 
iloni  of  lub-iectlon  2  allowing  the  defendant  to  queitlon  the  Jurlidle-  "~^,°,' 
lion  of  the  Court  the  Court  or  Judge  may  direct  the  action  to  he  trani- 

ferred  to  the  Hopreme  Court,  on  luch  lerma  ai  to  coata  and  otlierwlie, 
ai  may  be  deemed  Just. 

(7)  Where  an  action  la  traniferred  to  the  Supreme  Court  under  the  |"*^J,]'„'„'"" 
provlilona  of  thle  eectlon.  If  the  plaintiff   la  awarded  coiti,  unleia  ,;,",,™„i 
otherwise  ordered  by  the  Court  or  a  Judge,  tboy  ahall  be  taxed  accord- 
ing to  the  Bcale  of  the  Supreme  Court,  whether  or  not  the  action  be  In 

tact  within  the  proper  competence  of  the  County  or  Dlitrlct  Court. 
10  Edw.  VII.  c.  30,  «.  22  (8-7). 

jS,— (1)  Where   the   defendant  pleada   a   letoff  or  counter-claim  J'™^','^,"" 
either  parly,  within  alx  dnya  after  the  plaintiff  bai  delivered  hl»  reply  Jf,'™r,' 
to  such  defence  of  set-off,  or  his  defence  to  the  counter-claim,  may  t^ynd 
apply  to  a  Judge  of  the  Supreme  Court  for  an  order  transferring  the  '■' "'"'''  °" 
action  and  counter-claim  to  the  Supreme  Court  on  the  ground  that 
such  set-off  or  counterclaim  involves  matter  beyond  the  Jurisdiction 
of  the  Court. 

(21  The  Judge.  If  satlsfled  that  the  set-off  or  counter-claim  Involves  Judiri  jirdi-r 
matter  which  exceeds  the  Jurisdiction  of  the  Court,  may  order  the  "*"'  "' "' 
transfer  upon  such  terms  as  to  costs  and  otherwise  as  he  may  deem 
Just. 

(3)  If  no  such  application  Is  made  within  the  time  limited,  or  If  ^"'^Jf,';,;^"" 
an   application  ao  made   has  been   refused,   the  Jurisdiction   of   the  ,.j,„  „„ 
Court  to  bear  and  determine  the  whole  matter  involved  In  the  set-off  °'J"  ■'' 
or  counter-claim  shall  be  deemed  to  be  established.     10  Edw.  VH.  c.  „„jj 
30,  s.  23. 

24.— Where  an  action  haa  been  tranaferred  to  the  Supreme  Court  Con-w;" 
or  to  another  County  or  District  Court,  under  any  provlalon  of  this  Act, 
It  ahall  be  In  the  same  plight  and  condition  as  It  was  In  at  the  time 
of  the  transfer,  and  thereafter  may  be  proceeded  with  as  If  It  had 
been  commenced  In  the  Court  Into  which  It  has  been  so  transferred. 
10  Edw.  VII.  c.  30,  s.  24. 

2S.  Where  It  appears  In  an  action  brought  In  a  County  or  District  Trsnilsroi 
Court  that  such  Court  has  not  cognlinnce  thereof,  but  that  the  Court  c„„„„„, 
of  some  other  County  or  District  has  Jurisdiction  to  try  the  same.  Dl.,rt« 
the  Judge  before  whom  the  action  Is  pending  may.  at  any  time  before  ^'^^^ 
or  during  the  trial  thereof,  order  the  action  to  be  transferred  to  such  i„l.dlcllm. 
other  County  or  District  Court  upon  such  terms  as  to  costs  and  other- 
wise as  he  may  deem  Just.     10  Edw.  VII.  c.  30,  s.  25. 

28.  Prohibition  shsll   not  !lo  In  respect  of  an  action  or  counter-  P™*™"" 
claim  which  may  be  transferred  under  the  provisions  of  this  Act  to  ,|,^^  „,, 

tr«niif«Tred. 
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c.nM  6<>         tba  Suprame  Court,  or  from  on«  County  or  Dlitrlct  Court  litu  u 
other  County  or  Dlitrlct  Court.    10  Edw.  VII.  c.  30,  i.  26. 

,i,«iiiii.ii  «T.— (1)  Where  It  appears  that  the  claim  ol  the  plalntll  u  torn 
It  i>f  BO     amount   beyond   the  Jurisdiction   of  the   Court  he  may,  by  wrltisi 

iil'm  u  1<  in  elmed  by  him  and  Bled,  upon  euch  terms  as  the  Judge  deemi  proptr 
Im.k,.  »t  as  to  costs  and  otherwise,  abandon  the  excess  and  In  Buch  cau  tht 
,,  ru.iii-ili.i;  piaintlB  shall  forfeit  such  excess,  and  shall  not  be  entitled  to  n 
cover  It  In  any  other  action. 

,,i^.,„.  (2)  A  defendant  shall  have  the  like  right  In  respect  of  his  set4l 

or  counter-claim.    10  Edw.  VII.  c.  30,  a.  27. 


llolirt   wliich 
inky  be 
h'»ated  br 


28.  The  Court  shall,  as  regards  all  causes  of  action  wltbii  lu 
Jurisdiction,  have  power  to  grant  and  shall  grant  such  relief,  redress 
or  remedy,  or  combination  of  remedies,  either  absolute  or  conditional, 
including  the  power  to  grant  vesting  orders  and  to  relieve  against 
penalties  and  forfeitures,  but  shall  not  have  the  power  to  remove  a 
trustee  or  to  appoint  a  new  trustee  under  The  Trustee  Act;  and  sball 
give  such  and  the  like  effect  to  every  ground  of  defence  or  counter- 
claim, equitable  or  legal,  by  the  same  mode  of  procedure,  and  In  ai 
full  and  ample  a  manner  as  might  and  ought  to  be  done  in  the  like 
case  by  the  Supreme  Court.  10  Edw.  VII.  c.  30.  s.  28;  1  Geo.  V.  t. 
17,  s.  39. 


Venae  for 

lertsls 

erliniu. 


i»  wiiet  caiea       29.  Except  In  the  cases  mentioned  in  sub-aections  3,  5  and  6  of 

end  on  «bet    gection  22,  and  in  section  23,  no  action  shall  be  removed  by  order  of 

™'i«"°e"ell     cerHorort.  or  otherwise,  into  the  Supreme  Court  unless  the  debt  or 

iM-  r<.moveble.  damages  claimed  amount  to  upwards  of  $100.  and  then  only  on  affidavit 

and  by  leave  of  a  Judge  of  the  Supreme  Court,  if  It  appears  to  the 

Judge  nt  to  be  tried  In  the  Supreme  Court,  and  upon  snch  terms  a> 

to  costs,  giving  security  for  debt  or  costs  and  otherwise  as  he  deems 

Just.    10  Edw.  VII.  c.  30.  s.  29. 

30.— (1)  Unless  by  consent  of  the  parties,  or  unless  tbe  place  ol 

trial  Is  changed,  actions  under  clauses  (c>  and  (d)  of  section  22,  iball 

be  brought  and  tried  in  the  Court  of  the  County  or  District  In  wblth 

tbe  land  is  situate,  and  action  under  clause  (ff)  of  that  section  shall 

be  brought  and  tried  in  the  Court  of  the  County  or  District  where  tbe 

partnership  has  or  had  Its  principal  place  of  business,  and  actions 

under  clause   (»)   of  that  section  shall  be  brought  and  tried  In  the 

Court  of  the  County  or  District  where  letters  probate  or  of  admlnlstra 

tion    have   issued,   or   where   the   deceased   resided   at  tbe  time  of 

his  death. 

Aciione  lor  (2)  Actions  for  the  recovery  of  real  property  shall  be  brought  anJ 

Lii.  reeoverj    tried  In  the  Court  of  the  County  or  District  in  whlcJi  the  prwertr 

l.'rn"  rij.         sought  to  bs  recovercd  is  situate.    10  Edw.  VII.  c.  30,  s.  30. 

wi «,.  .film,        31.  An  action  by  or  against  a  Judge  shall  not  be  brought  In  the 
eii.in.t  Judse  Court  of  whlch  he  is  a  Judge,  but  shall  be  brought  In  the  Court  of  a 
1,!.  i:™bT"  County  or  District  adjoining  that  In  which  such  Judge  resldea.    1» 
Edw.  VII.  c.  30,  s.  31. 

I'mcednre  »«    Subject  to  the  provisions  of  Tht  JwUmttire  Act  nnd  to  Mm 

Rot  «•!.       of  Court  the  practice  and  procedure  of  the  Supreme  Court  shall  appil 
'    ""  to  the  County  and  District  Courts.    10  Edw.  VII.  c.  30.  s  3: 


COUNTY  COUET  JUEISDICTION. 


cOBTf  wmu  NO  JDKIWICnON, 


i:ii!) 


33.  Where  the  plaintiff  tells  to  recover  Judgment  by  reaaon  that  Co.u  tvnu. 
the  Court  has  not  jurisdiction,  the  Court  shall,  nevertheless,  have  Juris-  ",  ,"J!;"„"( 
diction  over  the  costs  of  the  action  or  other  proceeding,  and  may  order  jurUdictinn 
by  and  to  whom  the  same  shall  he  paid;  10  Edw.  VII.  c.  30,  s.  33, 

■ItrOBCINO  JUDOUmTB  AND  OlDEBS. 

34.  Every  County  and  District  Court  shall  have  the  like  power  Powsr  t. 
as  Is  possessed  by  the  Supreme  Court  of  enforcing  Its  Judgments  and  J^jJ^'J^,, 
orders  In  a.iy  part  of  Ontario,  and  may  Issue  the  like  writs  and  pro-  and  ordpr« 
cess  as  may  be  Issued  out  of  the  Supreme  Court;  and  the  same  shall 

have   the   like    force   and   effect   as    writs   and    process   out   ot   the 
Supreme  Court.    10  Edw.  VII.  c.  30,  s.  34. 

PUNISHMENT   FOB   CONTEMPT  OP  COURT. 

35.  Every  County  and  District  Court  may  punish  by  line  or  Im-  P"""'" 
prisonment.  or  by  both,  for  any  wilful  contempt  of  or  resistance  to  Its  i,;jj,"„„ 
process,  rules  or  orders;  but  the  fine  shall  not  In  any  case  exceed  $100. 

nor  shall  the  Imprisonment  exceed  six  months.    10  Edw.  VII.  c.  30,  ».  36. 


Refereiitff 
s^neralb 


ACCOUNTS   AND  INQtnBlXB. 

36.— (1)  Where  It  Is  pn. -t  to  direct  a  reference,  the  same  may 
be  made  to  any  officer  to  whom  a  reference  may  be  directed  by  the 
Supreme  Court  or  to  the  Clerk  of  the  Cour' 

(2)  Where  the  Judge  ot  the  Court  Is  Local  Master,  the  teference  To  JoJit. 
may  be  made  to  himself,  but  no  fees  shall  he  charged  by  him  on 

such  reference. 

(3)  Upon  every  such  reference  the  tees  to  be  paid  and  the  costs  to  s^'_»i'  "■ 
be  allowed,  whether  as  between   party  and  party,  or  solicitor  and 
client,  shall  be  according  to  the  County  Court  tariff.     10  Edw.  VII. 

c.  30,  s.  36. 

3T.-(1)  In  an  action  In  a  County  or  District  Court  the  Judge  P|.w*_»  ■•> 
shall  have  the  same  powers  with  regard  to  the  making  ot  an  order  of 
reference  as  may  be  exercised  by  a  Judge  of  the  Supreme  Court  In  an 
action  therein. 

(2)  An  appeal.  In  like  manner  and  within  the  same  time  as  In  App,»i  i,.„, 
like  cases  In  actions  In  the  Supreme  Court  shall  lie  from  the  report 
on  the  reference  to  the  Judge  ot  the  County  or  District  Court  In 
Chambers,  who  shall,  upon  such  appeal,  have  the  same  power  as  may 
be  exercised  by  a  Judge  In  like  cases  In  the  Supreme  Court. 

(!)  An  appeal  shall  He  from  any  orde.-.  Judgment  or  decision  ot  the  Afp-M. 
Judge  ot  a  county  or  District  Court,  and  from  the  report  upon  a  h.sk.Co,., 
reference  made  under  sub-sectlon  2  ot  section  36  to  a  Divisional  Court 
and  the  proceedings  and  practice  on  the  appeal  as  to  staying  proceed- 
ings and  otherwise  shall  be  similar  to  the  proceedings  and  practice 
relating  to  an  appeal  from  a  Judgment  under  the  provisions  of  sec- 
tion 39. 

(4)  Nothing  In  this  section  shall  empower  >'',«  ^"^f/  °' » 'I'^f  ^Jr^VUl" 
or  District  Court  to  refer  any  proceeding  to  which  His  Majesty  is  a  ,^  _^  ^^.^ 
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party,  or  any  queatlon  or  Issue  In  any  sui-h  proceeding,  to  an  Offlriai 
Referee,  without  the  content  of  His  Majesty,  lo  Edw  vil  c  r. 
B.  37   (1-4).  ■    ■'' 

Coitmtr  Cmrt  Seals  of  Coita,  when  not  AppIlc«bU.-The  eflett 
of  section  22.  generally  apeftklng,  (b  that  the  jurisdlrtlon  of  a  Countv 
Court  Is  ousted,  and  (where  no  special  order  as  to  fosts  l«  madei 
costs  are  therefore  payable  on  the  Supreme  Court  scale  in  the  case  of  - 

(1)  Particular  classes  of  actions,  e.g„  libel,  crim.  con  «tc  sec  ■" 
(b). 

(2)  Actions  where  land  Is  in  question  exceeding  in  value  1300'  sec 
22  (c)  (d)  (e)  (f)   (g)  (h)  (1). 

(3)  Actions  where  the  amount  of  the  debt  or  damages  ilalmeil  is 
above  $500:  a.  22  (b),  (;). 

(4)  Actions  for  equitable  rallef  not  falling  witbln  sec.  22  (d)  it) 
(g)   (h)   (t). 

(1)  PartienlAr  Classes  of  Aetioas.— The  Rule  cannot  be  applied 
In  actions  which  are  not  within  the  proper  competence  of  a  County  or 
Division  Court.  In  an  action  of  libel,  or  crim.  con.,  which  cannot  be 
brought  In  those  Courts,  If  the  plaintiff  recovers  anything,  costs,  on  the 
Supreme  Court  scale,  follow,  unless  the  Judge  orders  otherwise:  see 
Wilson  V.  RobertB,  11  P.  R.  412;  Wellhanki  v.  Conger  (2).  12  P.  R.  447; 
and  aemble,  the  Court  should  not  look  behind  the  flnding  of  the  Jurr 
and  deprive  the  plaintiff  of  costs  on  the  ground  that  be  was  not  really 
entitled  to  recover:  lb.;  and  see  Wiffht  v.  Shaw,  19  Q.  B.  D.  at  p.  39S. 

(2)  Whore  Land  ia  Qvostioa. — Where  the  action  relates  to  land  so 
as  to  ot^t  the  Jurisdiction  of  a  County,  or  Division,  Court  under 
The  County  Courtt  Act  (R.  S.  O.  c.  59),  or  The  Division  Courti  Att 
(R.  S.  O.  c.  63),  though  the  amount  recovered  be  within  the  jurisdiction 
of  a  County,  or  Division.  Court,  the  plaintiff  Is  entitled  to  costs  on  ttie 
Supreme  Court  scale:  Worman  v.  Brady,  12  P.  R.  61S:  DarMer  t. 
Little.  13  P.  R.  361;  Whitetetl  v.  Reece.  9  O.  L.  R.  182. 

Neither  an  action  for  nse  and  occupation:  see  Re  Cravfford  t.  Sewt. 
17  Ont.  74,  nor  an  action  for  trespass  to  land,  nor  for  breach  of  coven- 
ant in  a  farm  lease  (see  Talbot  v.  Poole,  infra),  necessarily  brought  In 
question  the  title  of  land,  so  as  to  oust  the  jurisdiction  of  the 
County,  or  Division  Court  under  the  former  Acts;  Bailej/  v.  Bleecker. 
5  C.  L,  J.  99;  Richardson  v.  Jenkina,  10  P.  R.  292;  seo  Oraham  v.  Spfi^i- 
gue,  12  Ont.  App.  261;  McXeil  v.  Haines,  13  P.  R.  115;  Talbot  v.  Pook, 
16  P.  H.  99.  But  It  Is  to  be  noted  that  It  is  the  value  of  the  land  in 
que-tlon,  and  not  the  fact  that  the  title  Is  In  question,  which  is  dd« 
the  dotermlnlng  factor,  as  to  the  question  of  Jurisdiction  of  a  Coumy 
Court:  see  sec.  22  (1)   (r).  tupra,  p.  1311. 

Where  an  action  Is  brought  in  reepect  of  an  alleged  interference  with 
an  easement  of  support,  and  the  plaintiff's  land  was  worth  over  $!O0. 
but  the  damages  recovered  were  only  $140,  It  was  held  that  the  action 
was  properly  brought  In  the  High  Court:  Moffat  v.  Carmichael  It 
O.  L.  R.  495;  but  see  now  sec.  22  (1)    (d).  supra,  p.  1312. 

The  pdeadlngs  only  should  be  looked  at  to  see  what  la  In  question 
in  the  action:  Broicn  v.  Hoae,  14  P.  R.  3. 

Where  the  plaintiff's  title  is  denied  on  the  pleadings,  and  he  ii  «■ 
quired  at  the  trial  to  prove  It.  the  title  to  land  is  broupht  in  question; 
Worman  v.  Brady,  mpra:  Danahrr  v,  LittJe,  aupra:  Ftctt  v,  Way.  H 
P.  R.  312;   romfcin*  v.  Joneg.  22  Q.  B.  D.  599.     A  defendant  having  br 
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bii  defence  contested  tie  plalntltTs  title  cannot,  by  obtaining  at  the  ama  6«. 
trial  leave  to  withdraw  It.  escape  liability  tor  coats  on  the  Supreme 
Court  scale :  Black  v.  Wheeler,  7  O.  L.  R.  545. 

Where  to  an  action  on  a  promissory  note  the  defendant  pleaded  that 
he  had  been  Induced  to  live  It  on  the  misrepresentation  of  the  plain- 
tiff that  he  owned  or  controlled  certain  Interests  In  land  which  be 
offered  to  transfer  to  the  defendant,  and  for  which  transfer  the  note 
was  given;  It  was  held  that  the  title  to  land  was  not  necessarily  In 
question  In  the  action:  Doliner  v  Hoigina,  1  O.  W.  N.  12. 

(3)  Olalma   for   Debt,    Damscea,    etc— The   County    Court   has  D>n»Ee> 
Jurisdiction  to  Investigate  accounts  and  claims  of  suitors,  however  ",,J„4 ,,. 
large    provided  the  amount  sought  to  be  recovered  does  not  exceed  ceedlns  c    C. 
the  sum  prescribed  hy  the  Act:  Bennett  v.  While.  13  P.  R.  149;  where.  I^'M'"''" 
therefore,  a  plaintiff  claimed  1169.72  aa  a  balance  on  transactions 
comprehending  more  than  ll.OCO,  and  defendant  counter-claimed  for 
tl  325.74.  it  was  held  that  the  plaintiff  was  only  entitled  to  costs  on 
the  County  Court  scale:  76, ■  and  see  ThomMOn  v.  Pearson.  18  P.  R. 
308   420:  Evant  v.  CTioniJler.  19  P.  R.  160.     Aa  to  whether  a  County 
Court  has  jurisdiction  to  try  In  the  same  action  any  number  of  causes 
of  action  in  dehu  covenant  and  contract,  so  long  as  each  does  not 
exceel  |50«:  see  McLaunhlin  v.  Schaefer,  13  Ont.  App.  253. 

Where  different  sums  are  recovered  against  different  defendants, 
and  as  to  one  of  them  the  amount  Is  within  the  County  Court  lurls- 
dKtlon.  that  defendant  is  only  liable  for  costs  on  the  County  Court 
scale,  though  the  amount  recovered  against  other  defendants  Is  be- 
yond the  County  Court  Jurisdiction:  Dvxiiuni  v.  Borton,  1901,  2  K.  B.  23. 
A  County  Court  has  no  Jurisdiction  to  entertain  an  action  for  more 
than  1600.  on  a  guaranty,  In  general  terms,  for  the  payment  of  the 
price  of  goods,  there  being  no  liquidation  or  ascertaining  of  the  debt 
binding  on  the  guarantor:  Thomaon  v.  Bcde,  22  Ont.  App.  105. 

V7here  an  action  was  brought  to  recover  damages  for  wrongfully 
refusing  to  deliver  up,  pursuant  to  a  contract  to  that  effect,  a  pro- 
missory note  for  1300  to  the  plaintiff,  and  the  plaintiff  recovered  »314, 
the  amount  of  the  note  and  interest.  It  was  held  that  the  action  was 
within  th»  Jurisdiction  of  the  County  Court:  ,;o*njon  v.  Kenyon,  13 
P.  R.  24;  but  »ee  Pliimnter  v.  CoWioell,  i«/ra,  p.  1319. 

Where  money  Is  paid  into  Court  In  satisfaction,  and  accepted  by 
the  plaintiff,  though  the  amount  be  within  the  Jurisdiction  of  a 
County  Court,  the  plaintiff  Is  nevertheless  entitled  to  costs  on  the 
Supreme  Court  scale:  Stephens  v.  Toronto  Ry.,  13  O.  L.  R.  107,  Hi. 

Where  the  plaintiff's  claim  was  on  a  covenant  on  which  he  re- 
covered »262  60  less  »69,  which  was  allowed  to  defendant  by  way  of  set- 
off In  respect  of  moneys  paid  by  the  defendant  to  a  third  person  at 
the  plalntirs  request,  the  Jurisdiction  of  the  Division,  then  as  now. 
extending  to  money  claims  ascertained  by  the  signature  of  the  defend- 
ant, to  the  amount  of  $200,  It  was  held  that  the  action  could  have 
been  properly  brought  In  a  County  Court  and  that  the  piai.uni  was 
therefore  entitled  to  costs  on  the  County  Court  scale:  Ostcrhout  v.  Fox. 
14  O.  L.  R.  599. 

Where  a  plaintiff  sued  to  recover  $506  tor  balance  of  salary  and 
travelling  expenses,  and  only  recovered  $152.85.  he  was  held  only 
entitled  to  County  Court  costs,  although  the  total  amount  of  the  ac- 
counts lnve«tlgnted  to  arrive  at  that  balance  exceeded  the  Jurisdiction 
of  u  County  Court :  Roas  v.  J'oiCTlsend,  46  C.  L.  J.  179. 
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Where  the  plaintlfTs  claim  was  ellowed  at  JS,*!9<».2?;,  btit  was  re- 
duced by  set  off  and  rounter-claim  to  $685  Hnd  It  did  not  appear  fyr 
the  set-off  had,  prior  to  action,  been  assonted  to.  or  agreed  on.  »  ai  to 
reduce  the  amount  of  the  p!atntiff's  claim  below  $S00.  the  plnlatis  was 
held  to  be  entitled  to  costs  on  the  Supreme  Court  scale :  Caldwell  x. 
Hughct,  4  O.  W.  N.  1192;  and  see  Oaterhout  v.  Fox.  aupra.  p,  ni', 

A  County  Court,  however,  has  no  Jurisdiction  to  give  a  Judfrawi 
for  an  amount  wlthtn  its  jurisdiction,  when  it  Is  arrived  at,  not  by 
any  settlement,  or  statement  of  account  between  the  parties,  but  a 
being  the  balance  due  upon  a  disputed  account,  the  tnul  amount  o: 
which  was  beyond  the  Jurisdiction  ol  the  Court:  ahirwood  v.  Cfiut, 
17  Ont.  30. 

Cases  sometimes  arise  In  which  it  U  somewhat  difficult  to  deter- 
mine whether  an  notion  is  founded  on  tort,  or  contract-  it  bus  been 
held  that  a  claim  by  a  passengftr  against  a  railway  company  tor 
damages  for  injuries  occasioned  by  the  misfeasance  ot  one  o(  Its  ser- 
vants Is  an  action  of  tort:  Taylor  v.  Manchester  d  s.  Ky..  isito,  l  Q. 
B.  134;  71  I*  T.  606;  Kelly  v.  Metropolitan  Hj/.,  72  L.  T.  551;  bo  also 
a  claim  for  damages  for  negligMice  in  taldng  care  of  a  horse  under  a 
contract  for  agistpient:  Turner  v.  ^tallibraas,  igsij.  l  Q.  B,  56;  Tl  L. T. 
482 :  and  a  claim  hy  a  lessee  agnlnst  the  lessor  for  removing  flitures. 
after  the  agreement  lo  lease:  •S'ac^v  v.  Hcndcraon,  l^dZ,  1  K.  B.  612;  i^ 
L.  T.  437;  and  a  claim  against  a  dentist  for  negligeoLe  in  puUiag  om 
the  tooth  of  the  plaintiff:  Edwards  v.  Mallani,  190S,  1  K.  B.  1U02;  n  U 
T.  824.  But  an  action  by  a  client  against  his  solicitor  for  neglecting  bis 
Instructions  in  which  the  plaintiff  recovered  I92.S4,  was  held  to  be 
within  the  jurisdiction  of  a  Division  Court:  Burke  v.  Shaver.  2? 
0.  L.  R.  365. 

Where  s  plaintiff  sued  on  a  bond  for  $500  for  security  for  costs 
alleging  as  a  breach  the  non-payment  of  $318.55,  for  which  be  recovered 
Judgment,  he  was  held  entitled  to  Superior  Court  costs,  as  the  amount 
recovered  was  not  ascertained  by  the  signature  of  defendant  within 
The  County  Courts  Act,  and  therefore  the  action  could  not  haie  been 
brought  in  the  County  Court;  Hager  v.  Jackson,  16  P.  R.  485. 

(4)  Equitable  lUllef.— Where  the  amount  due  plaintilT  as  nort- 
gagee  is  less  than  $500,  If  there  Is  a  f  »wequent  incumbrancer  to  whom 
more  than  that  sum  is  due,  the  County  Court  has  no  jurisdiction: 
Hyman  v.  Roots,  11  Gr.  202;  Beath  v.  J^cilroy,  2  Chy.  Ch.  93;  see  also 
Mitchell  V.  Martin,  2  C.  L.  J.  249. 

Where  mortgagees  after  exercise  of  a  power  of  sale  claimed  that 
1182.61  was  due  them,  but  on  accounts  being  taken  }2fl.07  was  found 
due  to  the  mortgagor,  it  wai  held  that  costs  awarded  tbe  mortgagor 
were  properly  taxable  on  the  higher  scale,  as  $182.6!  plus  J20.o;  was 
involved,  which  at  that  time  exceeded  the  Jurisdiotion  of  a  County 
Court:  Morton  v.  Hamilton  Prov.  d  L.  Socy..  10  P.  R.  636;  11  P.  R-  8' 

On  a  bill  by  a  mortgagor  for  an  account,  where  the  mortga*J|* 
had  exercised  his  power  of  sale  and  realized  $:ir.ft,  and  on  taking  ije 
account  only  $130  was  found  due  to  the  plaintiff,  it  was  held  that  tne 
subject  matter  involved"  was  the  $3r.u  (which  was  at  *h»^  "™* 
a  sum  beyond  the  Jurisdiction  of  a  County  Court),  and  the  plalntlir^«^'^s 
therefor**  entitled  to  costs,  on  the  higher  sralc:  MrGiUuuady  ^- ^^-," 
20  Gr.  81;  Boulton  v.  Rowland.  4  Ont.  720;  Rr  Lyons.  10  P-  **■ 'J,; 
20  C.  L.  J.  33;  Morton  v.  Hamilton  Providt^t  d  L.  Sori^'ty.  11  P-  B^  »- 
but  see  LegaHe  v.  Canada  Loan  rf  Itg.  Kof..  11  P-  R-  ■''^-'-  "''""*   " 
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O'Connor,  B  Out.  747;  ReiJick  v,  Traderi  Bank,  22  Ont  44»;  and  Enlt  «4». 
where,  besides  a  money  demand  within  tha  JuriBdictlon  of  the  County 
Court,  the  plaintiff  claimed  an  injunction,  and  to  have  certain  fences 
erected  and  maintained,  the  coats  were  allowed  on  the  higher  scale 
(the  County  Court  at  that  time  not  having  any  equllalile  Jurisdiction) : 
Brough  v.  Branllord  K.  <i  P.  B.  Ry.  Co.,  25  Gr.  43;  and  see  McDonell  v. 
BuMing  i  Loan  Anor.,  11  P.  R.  413;  but  these  cases  were  decided 
before  the  County  Courts  hod  jurisdkllon  to  grant  injunctions:  and 
see  Fitchett  v.  Mellow,  IS  P.  R.  161, 

Where  the  equitable  relief  claimed  by  the  plalntilt  is  beyond  the 
jurisdiction  of  the  County  Court  to  grant,  and  the  defendant  by  con- 
sent or  otherwise,  pending  the  action,  satlsfles  that  claim,  and  in  the 
result  the  plaintiff  only  recovers  Judgment  tor  a  sum  within  the  Jur- 
isdiction of  a  County  Court,  the  plaintiff  is.  nevertheless,  entitled  to 
costs  on  the  8upreme  Court  scale:  see  Doherty  v,  rdompson,  94 
L.  T.  626, 

An  action  to  restrain  the  negotiation  of  a  note  for  1230,  and  to  i"i»ncilo«. 
compel  its  delivery  up  to  the  plaintiff,  was  formerly  beyond  the  Jur- 
isdiction of  a  County  Court:  PUmner  i.  Coldwell.  16  P.  R.  144;  John- 
son V.  Kenron,  tupra,  p.  1317;  but  an  action  for  an  injunction  to 
restrain  a  sale  under  a  distress  under  the  distress  claase  In  a  mort- 
gage for  $2.3«0.  by  which  goods  to  the  value  of  1112.56  had  been  dis- 
trained and  for  damages,  was  held  not  to  be  within  the  former  equit- 
able Jurisdiction  of  a  County  Court :  JfcDonell  v.  BniWng  i  Loan  Assn.. 
11  P.  R.  413 ;  but  such  claims  would  seem  now  to  be  within  the  Juris- 
dlrtion  of  County  Courts:  see  The  County  Courts  Act  (R.  S.  O.  c.  59), 
s.  22  (1)  (i),  supra,  p.  1312. 

Since  The  Creditors-  Belief  Act,  where,  in  an  acUon  by  a  Judgment  ^f^^»» 
creditor  to  set  aside  a  fraudulent  conveyance,  the  claims  of  all  execu-  fr,udui.,ii 
Hon  creditors  together  exceed  »500,  the  action  is  not  within  the  Juris-  con,„.~«. 
diction  of  a  County  Court,  and  the  Rule  does  not  apply:   Dominion 
Bank  V.  Heffeman,  11  P.  R.  504;  but  if  there  Is  but  one  Judgment 
creditor  and  to  him  less  than  »600  is  due,  the  Rule  applies,  no  matter 
what  may  be  the  value  of  the  property  fraudulently  conveyed:  Forrest 
V.  Laycock,  18  Gr  611:  McKay  v.  Mojee,  13  P.  R,  106,  14«;  Thomson 
V.  Slone,  4  0.  U  R.  333,  585. 

So  also  m  an  action  by  simple  contract  creditors,  whose  claims 
amount  to  »500,  to  set  aside  a  fraudulent  conveyance,  there  being 
eiecution  creditors  to  the  amount  of  |600,  and  the  land  being  worth 
more  than  J500,  the  County  Court  would  not  appear  to  have  juris- 
diction: see  Morphy  v.  Fawkes,  18  P.  R.  24. 

In  a  suit  by  a  purchaser  for  speclflc  performance  of  a  c°-"';^=|  '"I  f^-^L'™'!"' 
the  sale  of  land  for  a  sum  under  »150,  where,  before  suit,  the  plaintiff 
had  entered  and  improved  the  land  and  Increased  Its  value  to  more 
than  1200  (a  sum  then  beyond  the  Jurisdiction  of  a  County  Court),  it 
was  head  that  "the  subject  matter  involved"  was  over  »200,  and 
hlRher  scale  costs  were  allowed:  Kennedy  v.  Brown,  6  P.  R.  318;  and 
sec  Rex  v.  Jndge  Wditliome,  1904,  1  K.  B.  827. 

A,  to  the  effect  upon  the  jurlsdietlon  of  a  Coun'y  Court  of  a 
counter-claim  upon  which  no  relief  is  given:  see  F(tc»eM  v.  Afeliow, 
IS  H.  H.  161. 
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RULES  OF  COURT. 


DiTlslom  Conrta  JnrisdtetloA.— The  Jurisdiction  of  thfi  DivUios 
CourUi  li  defined  by  The  Division  Court*  Avt  (R.  S.  (>.  v.  tiU),  gg.  ^i. 
65,  which  are  an  follows: 

JUBT'^DIcnOS. 

61.  The  Court  shall  not  have  Jurisdiction  In 

(a)  Ad  action  for  the  recovery  of  land,  or  an  action  In  which  the 
right  of  title  to  any  corporeal  or  incorporeal  hereditament*,  or 
any  toll,  custom  or  franchise  comes  In  question; 

(b)  An  action  which  the  validity  of  any  devise,  bequest,  or  Itmlu- 
tion  under  any  will  or  settlement  Is  disputed; 

(c)  An  action  for  malicious  prosecution,  libel,  slander,  criminal 
conversion,  seduction  or  breach  of  promise  of  marriage; 

(d)  An  action  against  a  Justice  of  the  Peace  for  anything  done 
by  hlra  In  the  execution  of  his  ofllce.  It  he  objects  thereto; 

(e)  An  action  upon  a  Judgment,  or  order  of  tbe  Supreme  Court  or 
a  County  Court  where  execution  may  Issue,  upon  or  in  respec: 
thereof.     10  Edw.  VII.  c.  32,  s.  61. 


CftiPR  In 
which  Court 
hM  Juriidlc- 
tion. 


62. — (1)  Save  as  otherwise  provided  by  this  Act,  the  Court  shall  have 
Jurisdiction  in: 

(a)  A  personal  action  where  the  amount  claimed  does  not  exceed 
$60; 

(b)  A  personal  action  If  all  the  parties  consent  thereto  In  writing, 
and  the  amount  claimed  does     >t  exceed  $100: 

(c)  An  action  on  a  claim  or  deiu^ud  of  debt,  account  or  breach ol 
contract,  or  covenant,  or  money  demand,  whether  payaUe  In 
money  or  otherwise,  where  the  amount  or  balance  claimed 
does  not  exceed  |100;  provided  that  In  the  case  of  an  un- 
settled account  the  whole  account  does  not  exceed  $600; 

(<f )  An  action  for  the  recovery  of  a  debt  or  money  demand  where 
the  amount  claimed,  exclusive  of  interest  whetber  tbe  interest 
is  payable  by  contract  or  as  damages,  does  not  exceed  |!*0 
and  the  amount  claimed  la 

(i.)  Ascertained  by  the  signature  of  the  defendant  or  of 
the  person  whom  as  executor  or  administrator  be 
represents  or — 

(11.)  The  balance  of  an  amount  not  exceeding  $2M.  which 

amount  la  so  ascertained  or — 
(III.)  The  balance  of  an  amount  so  ascertained  which  did 
not  exceed  $400  and  the  plaintiff  abandons  the  eiresa 
over  $200. 
An  amount  shall  not  be  deemed  to  bp  so  ascertained  where  It 
Is  necessary  for  the  plaintiff  to  give  other  and  wirlnslc 
evidence  beyond  the  production  of  a  document  and  prool 
of  the  signature  to  It. 
rSee  Renaud  v.  Thibert,  27  O.  U  R.  57;   He  Green  v.  Crawford,  ".i 
O.  L.  R.  36;  Osterhout  v.  Fox,  14  O.  L.  R.  599.] 
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The  jurtBdtctlon  conferred  by  this  cisuie  ihal]  apply  to  claims  Bole  649. 
and  proceedings  against  an  absconding  debtor. 

(e)  An  action  or  contestation  for  the  determination  of  tUe  right 
of  a  creditor  to  rank  upon  an  Insolvent  estate  where  the  claim 
of  the  creditor  does  not  exceed  160. 
(2)  Claims  combining— 

(a)  Causes  of  action  In  respvct  of  which  the  jurisdiction  is  by  Combining 
sub-section  1  llJilted  to  $60,  hereinafter  referred  to  as  class  i""„*°' 
(o); 

(b)  Causes  of  action  In  respect  of  which  the  Jurisdiction  Is  by 
sub-section  1  limited  to  1100,  hereinafter  referred  to  as  class 
W: 

(c)  Causes  of  action  In  respect  of  which  the  Jurisdiction  Is  by  sub- 
section 1  limited  to  1200,  hereinafter  referred  to  as  class  (c). 

may  be  Joined  In  one  action;  provided  that  the  whole  amount  claimed 
in  respect  of  class  (a)  does  not  exceed  160;  and  that  the  whole 
amount  claimed  In  respect  of  classes  (o)  and  (6)  combined,  or  In 
respect  of  class  (b)  where  no  claim  Is  made  In  respect  of  class  (a), 
does  not  exceed  |100,  and  that  the  whole  amount  claimed  In  respect  of 
classes  (o)  and  (c)  or  (6)  and  (c)  combined,  does  not  exceed  t200, 
and  that  In  respect  of  classes  (6)  and  (c)  combined,  the  whole  amount 
claimed  In  respect  of  class  (b)  does  not  exceed  $100. 

(3)  The  findings  of  the  Court  upon  claims  so  Joined  shall  be 
separate. 

(4)  The  Court  shall  also  have  Jurisdiction  In  actions  of  replevin, 
where  the  value  of  the  goods  or  other  property  or  effects  distrained, 
taken  or  detained,  does  not  exceed  $60,  as  provided  in  The  JJcpleWn  Act. 

(6)  The  Court  shall  also  have  jurisdiction  In  actions  between 
teachers  and  school  boards  as  provided  by  The  High  SchooU  Act,  T»e 
Public  School!  Act,  and  Tfte  Scporate  SchooU  Act,  10  Edw.  VII.  c.  32, 
a.  62. 

64.  Upon  a  contract  for  the  payment  of  a  certain  sum  In  labour  or 
in  any  kind  of  goods  or  commodities  or  In  any  other  manner  than  In 
money,  the  Judge  may  give  Judgment  for  the  amount  In  money  as  If 
the  contract  had  been  so  expressed.  If  the  goods  and  commodities  have 
not  been  delivered  or  the  labour  or  other  thing  performed  In  accord- 
ance with  the  contract.    10  Edw.  VII.  c.  32,  s.  64. 

65.— (1)  The  Court  In  actions  othe-wlse  within   Its  jurisdiction  Powers  of 
shall  have  power  to  grant  relief,  redress,  or  remedy,  or  combination  of  g;;,;„„, 
remedies,  either  absolute  or  conditional.  Including  the  power  to  relieve  lo  nr.ni 
against  penalties  and  forfeitures,  in  as  full  and  ample  a  manner  as  ™™'i,™ 
might  be  done  In  the  like  case  by  the  Supreme  Court. 

(!)  Nothing  In  this  section  shall  confer  Jurisdiction  to  grant  an 
Injunction  or  to  appoint  a  receiver.    10  Edw.  VII.  c.  32.  s.  65. 

OItUIoh  Court  Jurisdiction.— As  to  what  claims  are  liquidated, 
or  ascertained  by  the  signature  of  the  party;  see  note  supro,  p  374, 
and  Klaler  v.  iabcree,  9  0.  I..  R.  545;  For/ar  v.  Climfe,  10  P.  R.  90. 

In  an  action  in  the  High  Court  for  trespass  to  lands,  and  removal 
of  fixtures  the  plaintiff  recovered  a  verdict  for  $50.    It  was  held  that 


Sepftrat* 
flu  din  (k  on 
combined 
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Juri«dictton 
in  replevin. 
Rev.  Htftt. 
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■nia  •».  the  title  to  l»lld  WM  not  In  quectlon.  notwIlhiUndlni:  the  dereniln: 
had  not  expreeely  admitted  the  plftlntlff's  title  as  set  up  in  the  stat»^ 
ment  oi  claim:  and  conaeQuently  that  the  plaintiff  was  t^Qtllled  only  v. 
Division  coata,  and  the  defendant  to  a  aet-off  of  hta  extm  coiti  uDd^r 
Hule  650:  Richardton  v.  Jnkmt,  10  P.  R.  292. 

A  plalntllt  entitled  only  to  Division  Court  coili  uniler  thU  Kal. 
can  tax  as  part  of  auch  costs  his  expenses  of  travelllnK  frnm  abroad  to 
attend  as  a  witness,  If  he  was  a  material  und  neoesBary  witness;  Tmw 
V.  Poolf.  15  P.  R.  274. 

What  Is  meant  by  "  personiil  action"  in  The  />it'ijt"n  CourttA' 
s?.  82  (1>  (a)  and  {&)  *«pro.  seems  somewhat  difflrult  to  aay— seebi 
that  all  the  actions  mentioned  in  the  section  are  "  pprsonal."  PoBilblt 
those  referred  to  in  clause  (o)  and  (b>  mean  "  person:!!  actions  «hfr 
than  those  mentioned  In  the  other  clauses  of  the  settion."  It  is  tome 
times  a  matter  of  difficulty  to  determine  whether  an  artion  is  founds 
on  tort,  or  contract,  and  consequently  whether  it  is  wltliln  ilausw  la 
or  (c):  Burke  v.  «hotier,  29  0.  L.  R.  365. 

S«t«off  of  Coata  bj  Defendant.— Where  a  dcfen(i:int  is  entittH 
to  a  set-off  of  costs  under  this  Rvie,  If  the  plaintiff  refuses  to  enlft  1 
the  Judgment,    an   order  may    be   made   In   Chambers  llmitinf  tht 
time  for  him  to  do  so,  and  In  default  allowing  the  derendant  to  entpr 
it :  «(nclolr  t.  Borrow,  3  U.  C.  L.  J.  48. 

Com  In  6B0.  Where  judgment  is  entered  for  default  and  the 

jud'S'"''™  action  is  within  the  jurisdiction  of  an  inferior  Conrt. 
i.rrf  .itbo  ^^^  taxation  shall  be  on  the  scale  of  tees  in  such  Conn. 
C.E.  1133. 

This  Rule  materially  varies  from  C.  R.  1133.  which  applied  to  >11 
caaes  where  judgment  waa  entered  "  without  a  trial." 

This  i?alc  applies  only  to  cases  where  Judgment  is  entered  br  de- 
fault, not  to  cases  where  there  has  been  a  trial,  but  no  order  has  been 
made  aa  to  costs:  see  AniJreiM  v.  Citv  ot  Loniun.  12  P.  R.  «;  DaV  i 
WfXon.  17  P.  R.  513.  C.  R.  1133  waa  held  to  apply  to  a  consent  order 
providing  that  the  plaintiff  ohall  get  costs,  without  InCicatins  the  stale: 
Brotcn  v.  Bote,  14  P.  R.  3;  but  see  SterJcIc  v.  Stoic*:.  11  C.  L.  T.  3i;: 
the  present  Rule  does  not  cover  such  a  rase,  and  it  does  not  apply 
where  a  plaintiff  takes  money  out  ot  Court  paid  in  with  a  delence:  s^ 
Bobcocfc  V.  Staniith.  19  P.  R.  195;  Slrphent  v.  Toronto  Ry..  IS  0.  I-  H 
107.  363. 

No  set-off  ot  costs  (as  under  Hiiic  6491  is  contemplated  by  Ibli 
Rule,  where  the  plaintiff  gets  only  costs  according  to  the  County,  m 
Division  Court  scale:  Andretct  v.  Cilv  of  London.  12  P.  R.  44. 

To  determine  the  proper  scale  of  fees,  it  Is  the  duty  of  "'J"'" 
Officer  to  lock  at  the  pleadlnga.  and  if  necessary  to  receive  affldant! 
so  as  to  a«ertaln  the  facts  of  the  case:  White  Scmn„  .WncHnf  (»■' 
Belfrei/,  10  P.  R.  64.  and  see  Rule  651. 

Where  a  plaintiff  sues  for  and   recovers  an  amount  beyond  th' 
Jurisdiction  of  a  County  Court,  a  defendant  caniw',  by  admitt  ns  m« 
liability  for  part  of  the  claim,  and  paying  it  into  Court.  "lePi-l"  ' 
plaintiff  ot  his  right  to  full  costs,  because  the  balance  in  "W™' 
within  the  Jurisdiction  ot  an  Inferior  Court:  BroKn  v.  Iloie.  n  r.  j^ 
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3    >nd  «ee  Pivkord  v.  rtmt,  19  P.  R.  109;  Duheily  v.  Tftompwn,  94  Silu  (Si- 
l'.  T.  «26.  "•■ 

Where  a  verdict  wai  taken  by  conient  for  II  to  bo  altered  according 
to  the  reault  of  a  reference  agreed  on,  coati  to  abide  the  event.  It  wai 
held  that  It  waa  a  judgment  without  a  trial  and  within  C.  R.  1133: 
Andreuf  v.  City  ol  London,  12  P.  R.  44;  but  It  would  wem  that  thll 
Hule  would  not  apply  to  auch  a  caae.  the  Judgment  not  being  by 
default. 

Thia  Bule  doea  not  neceeiarlly  affect  the  scale  of  cost*)  on  a  taxation 
between  aoiloltor  and  client:  Bt  Jaokton,  18  P.  R.  326. 

661.  The  Taxing  Officer  may  make  all  inquiries  neces-  J,,^„',V;7,t' 
sary  to  determine  whether  an  action  is  within  the  com-  ;i;;,'_';;^«[„;;; 
petenee  of  an  inferior  Court.    See  C.B.  1133. 

662.— (1)  A  judgment  or  order  may  direct  payment  of  ^,°^'.','m.y 
a  sum  in  gross  in  lieu  of  taxed  costs.    C.E.  1137.  """""' 

(2)  No  sum  in  excess  of  $30  shall  be  allowed,  without  ^;Xl%« 
taxation,  save  by  a  Judge.    C.B.  1158.  •• "'  ••"" 

In  admlnlatratlon  proceedlnga  It  la  usual  to  allow  to  creditors  who 
are  entitled  to  costs,  a  sum  in  gross,  as  the  amount  of  their  costs  Is 
generally  small. 

In  an  action  for  the  administration  of  the  estate  of  a  deceased  per- 
son no  coals  should  be  allowed  to  creditors  whose  claims  are  sent  In 
pursuant  to  an  advertisement,  except  when  formal  proof  Is  also  re- 
quired, and  given:  claimants  attempting  to  prove  clalma  as  creditors, 
or  as  heln-at-law,  or  next  of  kin.  who  faU  to  esubllsh  their  claim, 
may  be  ordered  to  pay  the  costs  occasioned  to  the  opposite  party  by 
iheir  claim.  In  case  of  a  deflclenoy  of  assets  the  costs  of  creditors 
proving  claims  are  to  be  added  to  their  debts  and  paid  proportionately, 
but  the  creditors  are  not  entlUed  to  be  paid  such  costs  In  priority  to 
the  debt.:  Be  .Eino  Insurance  Co..  17  Or.  160;  Horiheai  v.  RemolH. 
21  Beav.  638;  Conham  v.  -Veolc,  26  Beav.  266;  Morgan  and  Wurtzburg. 
p.  193. 

Under  this  Kiile  the  Court  may  award  a  lump  sum,  not  only  on  Co.«m., 
interlocutory  applications,  but  also  for  the  general  coats  of  the  cause,  JJ.-'.f,;;-. 
or  may  award  costs  according  to  the  County  Court  scale,  even   n  cases  „  .  „„, 
whkS   are   beyond    the   Jurisdiction    of   County   Courts:    P"  «;  v.  »»«» a  c, 
Po.(Ie   (Chy.).  before  full  Court,  7tb  December,  1878:  see  Lib.  Reg. 
of  that  date ;  and  see  ScKaetcr  v.  Xrm.tronp,  13  O.  L.  R.  40,  bu    ^mlle 
the  Court  has  no  power  to  award  a  lump  sum  for  costs  exceeding  what 
™uld  rtaxed:  see  p.  265  supra.    But  for  this  Bule  It  would  seem  that 
the   Court   would    have   no   jurlsdicUon    to   award    u    lump   sum    for 
,oeta:  Ooldinff  v.  S«iil)i,  1910,  1  K.  B.  462:  102  L.  T.  19. 

In  an  action  lor  dower  a  lump  sum  for  costs  was  awarded  to  the 
plaintil:  Ryan  v.  Fith,  4  Ont.  335,  344. 

653.  In  actions  or  proceedings  for  administration   or  c.m»;..^i.n^ 
partition,  or  administration  and  partition,  unless  other-  jnji.ua.__ 
wise  ordered  by  a  Judge,  instead  of  the  costs  bcmg  .w„,,.i. 
allowed  according  to  the  tariff,  each  person  properly  p„,i.i,n. 
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represented  by  a  solicitor,  and  entitlod  to  cisls  out  „i 
the  estate— other  than  oreditors  not  parlius  to  tin.  action 
or  proceeding— shall  be  entitled  to  his  uilual  Jisbursv 
meats  in  the  action  or  proceedinjt,  not  inohidiiiK  ooimsel 
fees,  and  there  shall  ie  allowed  for  the  otlicr  icists  nf 
the  suit  payable  out  of  the  eslatc,  n  cominissiim  on  t|„ 
amount  realized,  or  on  the  value  of  the  proinrty  parti 
tiont.l,  which  commission  shall  be  apportiiined' amonn 
the  i)er»on8  entitled  to  costs,  as  nm\  sccni  just.  Sudi 
commission  shall  be  as  follows : 

On  the  first  $500 jo  per  cent. 

On  every  additional  $100  over  $.J0O  and 

up  to  $1,500 r. 

On  every  additional  $100  over  $l,r)On 

and  up  to  $4,000 .-j       •' 

On  every  additional  $1,000  over  $4,000 

and  up  to  $10,000 2'  i.    " 

On  every  additional  $1,000  over  $10,000  1        " 

and  such  remuneration  shall  be  in  lieu  of  all  fws. 
whether  between  party  and  party  or  between  solicitor 
and  client. 

(2)  Where  an  order  or  judjfment  in  any  such  action 
or  proceeding  by  any  form  of  words  directs  that  the 
costs  thereof  be  taxed,  it  shall  be  taken  to  mean  the 
allowance  of  commission  and  disbursements,  in  accord- 
ance with  subsection  1,  unless  it  is  otherwise  c.\pres»Iv 
provided.    C.K.  1146. 

Tb»  comnilulon  payable  under  this  Rule  Is  divisible  only  M»«t 
those  who  are  atrirtly  parties  to  the  artlon.  properly  represented  by  i 
nollcltor,  and  entitled  to  costs  ont  of  the  estate.  Persons  not  orlglmlly 
made  parties  to  the  action,  but  served  with  a  coj.y  of  the  Judgment 
under  Kulit  79-84.  are  not  thereby  made  parties  to  the  .ii-lion,  hul  im 
merely  enabled  to  attend  the  proeeedinKs.  and  are  bound  thereby  as 
though  they  were  actually  parties:  EnglUh  v.  Englith.  12  Gr.  (41.  In 
a  suit  by  a  residuary  legatee,  the  plaintiff  sufficiently  reprMenli  tie 
other  residuary  legatees,  and  they  are  not  entltli-rt  as  of  eourie  to 
i-osts  out  of  the  estate  occasioned  by  their  appearing  by  another  soli- 
citor in  the  Master's  offlce:  Oorham  v.  Oorham,  11  Or.  3S6-  Credilors 
who  are  neither  plaintiffs  nor  defendants,  are  also  excluded  from 
participation  In  the  commission;  their  costs  are  disposed  of  as  form- 
erly. The  commission  Is  to  cover  both  the  solicitors'  tees  and  the  feet 
to  counsel  and  agents.  It  is  of  course  not  intended  to  cover  costs 
ordered  to  be  paid  by  one  party  to  another.  It  1=  'n?<'nilcd  tn  raver 
only  costs  payable  out  of  the  estate.  Costs  are  to  be  apportioned  under 
this  Rule  In  proportion  to  the  work  done  by.  and  responsibility  im- 
posed on.  the  solicitors  engaged:  lyodffe  v.  Ctapp.  S  P.  R,  :!S8:  Campbell 
v.  Campbell.  8  P.  R.  159:  16  C.  L.  J.  16. 
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The  work  done  in  th«  Matter's  olDre  li  not  alone  to  be  coDildered  In  ft«to  *6S. 
making  the  apportionment  ot  the  commlulon:  Camt'ron  r.  Lerout,  9 
p.  R.  304.  The  Maater  ihould  alio  conilder  the  (-Irrumitanrea  under 
which  the  action  la  brought,  when  the  Judgment  has  been  pronounced 
by  himself,  and  ihould  not  award  commission  to  parties  who  ought  to 
ho  depr    ed  of.  or  ordered  to  pay,  costs. 

In  aacertalning  the  commission.  If  the  estate  hntt  been  sold  sub-  ^^^^^^l, 
Jert  to  a  mortgage,  the  amount  of  the  mortgage  1h  not  to  be  included  •■tlmsud. 
as  part  of  the  "amount  realised  "•  Ke  McColl,  MiColl  v.  JarColl,  8 
P.  R.  480;  but  In  Re  Brown,  Brown  v.  Broien.  19  C,  L.  .1.  S67.  It  was 
held  that  the  commission  is  to  be  computed  on  the  total  amount 
accounted  for.  and  not  merely  on  the  baJanif  found  In  the  accounting 
parties'  hands;  and  see  He  Batt,  Wright  v.  White,  9  P.  R.  447. 

In  partition  actions  extra  costs,  if  any,  occasioned  by  Incumbrances 
on  ahares.  should  be  borne  by  such  shares:  MrDovgall  v.  McDougall. 
14  Gr.  267;  Catton  v.  Bankt.  1893.  2  Ch.  221;  ted  vidf.  Belcher  t. 
WiUiama,  45  Ch.  D.  510;  63  L.  T.  673. 

Ordinarily  do  costs  will  be  allowed  '"  addition  to  the  commission  and 
dlsbunements :  Re  Fleury,  Fleury  v.  Fleury,  9  P.  R.  87;  and  the  Court 
refused  to  give  taxed  costs  where  the  estate  waa  large,  but  Insolvent: 
He  Stuebing.  Anthe»  v.  Dewar.  10  P.  R.  23fi;  20  C.  U  J.  193.  Taxed 
costa  were  allowed  In  an  administration  suit.  In  Re  Qoodfellow,  Trad' 
(«'  Bank  V.  OoodfeltoK,  by  Ferguson.  J.,  10th  June,  18S9.  the  deceased 
having  committed  suicide,  and  left  hli  estate  in  lU'u  a  condition  as  to 
cause  special  trouble,  and  much  work  of  ■■^  difficult  nature  In  administer- 
ing the  same;  and  lee  Wright  v.  Bell,  32  C.  L.  J.  362;  16  C.  L.  T.  193. 

The  Master  has  no  power  to  award  taxed  costs  under  this  Rule: 
a  Judge  of  the  Supreme  Court  alone  has  that  power:  Hendricki  v.  Hen- 
drickt,  13  P.  B.  79. 

Where  the  Master  finds,  in  any  admlntatratlon  action  commenced 
before  himself,  that  any  of  the  parties  to  the  action  should  pay  the 
whole,  or  any  part,  of  the  costa  of  the  action,  Instead  of  their  being 
borne  by  the  estate.  It  would  seem  that  he  should  so  direct:  Rule  611 
(2>.  But  In  such  a  case  It  would  be  conTenlent  also  to  apportion  the 
commission,  and  aacertain  the  disbursements  payable  out  of  the  estate. 
In  case  the  costs  ordered  to  be  paid  by  any  ot  the  parties  personally, 
rouW  not  be  recovered  from  them. 

Where  the  principal  part  of  the  coats  of  an  action  are  ordered  to  JJJ'"^,!* 
be  paid  personally  by  one  or  more  of  the  parties,  and  the  costs  of  »uowed  in 
only  a  small  proportion  of  the  woi  '<  done,  are  chargeable  against  the  ^'•""J,,,^^ 
estate.  It  doee  not  appear  that  in  such  a  case  the  full  amount  of  the 
commission  here  provided  would  be  payable,  and  the  power  reserved 
to  the  Judge  to  make  other  order  would  probably  be  exercised.    Cases 
might  arise  where  from  special  circumstances,  the  commission  here 
provided   would  be  clearly  inadequate,  and   In  such   cases  too  It  la 
possible  that  the  power  to  make  other  order  as  to  the  costs  would  be 
exercised. 

An  agent  employed  by  a  principal  solicitor  who  Is  paid  by  com- 
mission, Is  liable  to  have  his  bill  taxed:  Re  Jdington  <£  Mickle,  8  P.  R. 

Where  proceedings  have  been  taken  by  writ  Instead  of  by  motion. 
and  the  extra  costs  occasioned  thereby  have  been  disallowed  to  the 
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cllwi,  thtr  »«  not  uuUc  ifalnit  blm  by  hli  lollclior.  m  ■  uun 
botw««n  wltcltor  and  cllaat:  He  AlUnbg  d  Wtir.  u  p.  h.  in?. 

It  iwiiii  op«n  10  quntlon  wh»lli«r.  In  Bilni  thi'  (ommlMloi  ii 
r«»p«ct  of  nttttm  over  H.OOO.  «llow«n<«  r«n  bo  mndt  (or  any  nr  „ 
over  that  fum  unleee  It  amounti  to  11,000,  having  rcgnnt  to  thr  woM 
Ing  of  the  prevloui  part  of  the  HuU: 

6M.  The  costs  of  every  interlocutory  livii  mrr  .jam 
inatiou  and  croHH-exuminution  nhull  be  borni'  bv  the 
party  who  examines  unless,  as  to  tlie  wlicite  or  pan 
thereof,  it  be  otherwise  directed,  in  actions  in  tliJB  Coim 
liy  tlie  Senior  Taxing  Officer,  on  lii.s  appninlinciit  sitvuI, 
and  in  actions  in  a  County  Court  by  a  .Ixvige  thereiif. 
In  actions  in  the  Supreme  Court,  if  more  than  $2,",00  is 
claimed,  besides  the  disbursement  in  procuring  the  atten- 
dance of  the  person  examined,  the  sum  to  bo  alloired  fur 
the  examination  or  cross-examination  shall  be  fixed  by 
the  Senior  Taxing  Officer  on  such  appointment.  CR 
1136. 

Thli  Rule  !■  baaed  on  C.  R.  1136,  aa  amended  by  C.  R.  1!87, 
Bembte,  the  coati  of  examining  a  party  ai  a  wltn«es  before  trial 
may  be  allowed,  though  the  examination  was  not  In  fact  used.  If  lucS 
coat!  were  reaaonably   Inrurred:    Barllrit  v.  ffj^ulnt,  1901,  2KB 
:3« :  14  L.  T.  cot. 

Simblr,  no  appeal  lies  from  the  ruling  of  the  Senior  Tailm  Oflttr 
under  thia  ««le:  but  see  Mann  t.  OHUtnden,  11  O.  L,  R  46. 

6B8.  Where  the  Official  Guardian  or  other  Kuardian  of 
an  infant,  lunatic,  or  person  of  unsound  mind,  is  entitled 
to  costs,  the  Court  may  order  a  8ncceb.sful  party  to  pay 
such  costs  and  add  them  to  his  own.    C.B.  1138. 

See  notes  to  Jud.  Act,  s.  74.  pp.  3S0,  2i:i. 

Ad  Infant  may  In  a  proper  case  be  ordert-d  to  pay  the  pUlnlltfs 
costs,  and  also  the  costs  which  the  plaintiff  under  this  Hule  la  ordered 
to  pay  to  the  Ofnclal  Guardian;  Lipaett  v.  Per<tu*\  IS  Ont.  575;  Wooll 
V.  Wooll,  1899,  1  Ch.  343. 

666.  Where  several  actions  are  brought  on  one  bond, 
recof^izance,  promissory  note,  bill  of  exchange,  or  other 
instrument,  or  where  several  actions  are  brought  against 
the  maker  and  indorser  of  a  note,  or  against  the  drawer, 
acceptor  or  indorser  of  a  bill  of  exchange,  there  shall 
be  collected  or  recovered  the  costs  taxed  in  one  action 
'•nly,  at  the  election  of  the  plaintiff,  and  tlie  actiin!  di=- 
liursements  only  in  the  other  actions,  unless  the  Court 
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.>therwi«e  orders;  bnt  thi«  prr,.  isinn  shall  not  extend  t.i  »•,••■, •»' 
uiiy  interlocntor>-  costs.    C.K.  117fi. 

Thli  K«l«  purport!  to  b«  iMitd  on  C.  K.  tn«.  It  !■  r««ll7  buti  on 
C.  ».  11S5. 

Where  leveral  nitloni  nr«  properly  brousht  In  roe™  not  within  the 
urovliloni  of  thl»  llulc.  ngalntt  illll»r.nl  ilit.naunn.  allliouih  In- 
volTlni  the  eame  or  elmllar  liiuee.  the  pUlntltl  .uirecllni  U  entitled 
to  tu  a  Mpumte  Ml  of  corte  In  encb  nctlon :  BoliluMn  v.  yuinn.  U  P. 
H.  Ml. 

867.  Where  any  one  of  the  persons  oonstitutinK  a  class  [Jj^'|r  ij"'; 
formed  by  a  Master  for  representation  in  his  office  by  -"!-"—'•■ 
one  solicitor,  insists  on  being  represented  by      i: «"-«..» 
solicitor,  he  shall  pay  the  costs  of  his  own 
all  such  further  costs  as  are  occasioned  lo 
parties  by  his  heinR  represented  by  a  di'Ti    • 
from  the  solicitor  so  nominated.  C.B.  ""  "^ 

Thto  Rule  purport*  to  be  baeeil  on  C.  R.  llSs  '.  "nllv  I'""  '"' 
C.  R.  1148. 

A  party  anneoeeaarlly  employing  a  leparal^  wilillot  .  Ji'  »<"  '-'i 
entitled  to  participate  In  the  commliilon  referi.il  u  li    .f '  .   ''''  • 

Under  «»le  406  the  Maeter  ha.  power  to  claasKy  Ih"  l"'  <«'■  ''J 
require  the  partlea  conetltutlng  each  or  any  daaa  to  b"  ropr,  sent. 
the  eame  aollcltor.  and  where  ht  appoint,  a  .ollcit  .r  .o  ,.> .  for  a 
I'la..  all  the  member,  of  that  da.,  are  bound  by  th,.  a.l.  or  tiie 
.ollcitor  .o  appointed,  and  cannot  repudiate  them,  onlea.  t^'^  ''•'• 
.t-fuMd  to  b.  .0  roprenented.  and  have  •ro»'"«'*  »  ■•^"'« '""t " ' 
B,  Mrronnell  3  Chy.  Ch.  MS.  But  where  a  .ollcitor  wa.  appointed 
S^rteTo  repr^eni  ^editor..  It  wa.  held  that  "-.•«"''"' X', 
not  recorer  co.t.  ap.ln«  cr«lltor.  who  had  not  ^'"'^^^'^'J?^''';. 
.nd  who  had  no  notice  of  hi.  appointment:  Re  Monteilh.  ymhrntt 
Bank  ».  Montcith,  12  P.  R.  288;  23  C.  L.  J.  415. 

After  the  appointment  of  a  .ollcitor  to  act  for  a  "='•••. JJe  Kparat. 
cort.  of  any  member  of  that  cla...  .ubeequently  Incurred,  will  not. 
o??inarily^  aToww.  agalnU  the  ertate  under  admlnlatratlon:  «c 
,«(no  /n.uronce  Co.,  IT  Or.  160. 

The  Ma.ter  .hould  not  appoint  a  .eparate  .ollcitor  '"  «  ^'•" 
already  .ulllclently  repreecnted  by  the  plalntlB;  and  where  the  plnln- 
t  rX."^c  .^nt.  («.  «ul«  78-86)  «.e  cla«>;  If  the  Ma.,., 
.ppolnl.  a  .eparate  .ollcitor  he  .hould  rtate  hi.  reaeon  for  .o  doing 
In  hi.  report:  Oorhom  v.  Oorham,  17  Or.  8«6. 

658  No  ex  parte  order  in  an  action  shall  contain  any  E.^p.r^..^ 
direction  as  to  costs,  but  the  costs  of  any  such  motion  ,„™„,.., 
shall  be  dealt  with  by  the  Taxing  Officer.    New. 

Thl.  1.  a  new  provl.lon.  and  1.  apparently  Intended  to  gtw  the 
TaJni  QBlcer  a  dlacretlon  a.  to  the  allowance,  or  dHallowanc  of  the 
J^^lf°Tj^%,n'mMor^,.  accordlnK  a.  they  may  .eem  to  have  been 
rralonably  and  properly  Incurred,  or  rendered  ncce..«ry  or  occloned 
by  the  fault  of  the  party  Incurring  them. 
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The  awarding  of  costs,  however.  |g  a  JudUlal  tunctlon  see  jm 
Act.  B.  74,  and  It  may  be.  perhaps,  round  that.  In  the  abBenoe  of .. 
order  for  payment,  there  will  be  diffli-ulty  In  Isaulni;  cTnutlon  (or  il 
CMU  of  f*  parte  orders:  see  «»Ie  660  (3).  whkh  authorhes  an  eim 
tlon  to  be  Issued  without  an  order,  hut  there  U  no  similar  orovlij.' 
In  this  Rule.  '    "™ 

659.  Costs  claimed  upon  a  specially  indorsed  writ  mav 
be  taxed  although  paid,  and  if  more  than  one-sixth  be 
taxed  off  the  plaintiff's  solicitor  shall  bear  the  cost  ot 
taxation.    C.R.  139.    Amended. 

See  Bag.  (1883)  R.  17. 

Under  the  former  C.  RR.  the  Indorsement  of  the  claim  for  coil, 
was  required  to  state  that  if  the  amount  were  paid  within  the  time 
allowed  for  appearance,  further  proceedings  would  be  stayed  ■  but  tbM 
Is  no  longer  required:  see  Atile  773. 

The  effect  of  the  Indorsement,  formerly,  was  to  entitle  the  defendan' 
to  settle  the  claim  by  payment  within  eight  days:  the  plaintiff  itai  not 
bound  by  it  for  any  other  purpose:  JvcQuot  v.  Bouro,  5  M  »  w  Iji 
156. 

Where  the  defendant  paid  the  amount,  but  not  within  tha  Ume 
limited,  he  was  nevertheless  held  entitled  to  have  the  costs  laied  nnjer 
this  Rule,  as  the  plaintiff,  by  accepting  the  amount  indorsed,  was 
considered  to  have  waived  payment  within  the  limited  lime:  floole  t 
Eamthaic.  39  L.  T.  409. 

660. — (1)  Unless  otherwise  ordered,  if  a  party  who 
serves  a  notice  of  motion  does  not  set  the  motion  down, 
he  shall  be  deemed  to  have  aban.loi.ed  the  same,  and  the 
opposite  party  shall  thereupon  oe  entitled  without  an 
order  to  the  costs  of  the  motion. 

(2)  A  party  who  serves  a  notice  of  motion  may 
countermand  the  same  by  notice  served  on  tlif  opposite 
party,  who  shall  thereupon  be  entitled  to  the  costs  of  the 
motion. 

(3)  In  either  of  such  cases  the  costs  may  be  taxed 
without  an  order,  upon  the  production  of  tlie  notice  of 
motion  served,  with  an  aCBdavit  that  the  motion  was  not 
set  down,  or  of  the  notice  of  countermand  served;  and 
if  the  costs  are  not  paid  within  4  days  from  taxation. 
the  party  entitled  tliereto  mav  issue  an  execution  there- 
for.   C.R.  790.    Amended. 

Clause  (1)  of  this  Hutu  only  applies  to  motions  which  by  the  ffwrn 
are  required  to  be  set  down,  eg.,  motions  to  be  heard  in  the  Weeliir 
Court:  Kule  2M  (6)  and  appeals  to  the  Appellate  Division:  l!«li'S  191. 
492. 

The  former  mode  of  obtaining  the  costs  of  a  motion  not  set  down 
was  to  appear  on  the  return  day  of  the  motion,  jimt  asli  for  the  costs 
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of  an  abandoned  motion:  Reg.  v.  Armttrong.,  13  P.  R.  306.    It  would  Rule  861. 
not  seem  to  be  now  proper  to  do  tbia  In  the  La"«B  provided  tor  by  this 
Rule;  but  would  appear  to  be  still  proper.  In  case  of  motions  not  re- 
quired to  be  set  down.  e.g..  motions  to  a  Judge  In  Chambers,  or  to  Uie 
Master  In  Cbambers,  or  other  omcers  having  the  like  Jurisdiction. 

Unless  the  party  In  default  obtains  leave  to  set  the  case  down,  the 
present  Bule  will  apply.  This  Rule  applies  to  a  County  Court  appeal : 
Re  Toronto  Rv.  Co.  ana  City  o/  Toronto,  18  P.  R.  489. 

A  motion  to  dismiss  an  appeal  for  want  of  prosecution  has  been 
refused  as  unnecessary:  lb. 

On  an  application  to  restore  an  appeal  after  It  bad  been  abandoned. 
It  was  held  that  a  prtmil  lacie  ground  of  appeal  must  be  made  out: 
Pnion  Bank  v.  Pideau  lumber  Co.,  19  P.  R.  106.  See  S.  C.  In  note  to 
Kule  492,  tupra,  p.  1091. 

Where  costs  are  sought  to  be  recovered  by  execution  under  this 
Rule,  the  form  of  execution  given  In  the  Rules  would  need  to  be  modi- 
Bed,  as  the  form  assumes  that  the  amount  to  be  levied  Is  recoverable 
under  some  order,  or  Judgment,  whereas  under  this  Bule  there  Is  to  be 
no  order  or  Judgment,  and  the  costs  are  recoverable  simply  by  virtue 
of  this  Rule. 

661.  Where  costs  are  ordered  to  be  paid,  they  may  be  T.«tion 
taxed  either  by  the  Taxing  Officer  at  Toronto  or  by  the 
proper  officer  where  the  proceedings  are  begun.    O.K. 
1157.    Amended, 

(2)  On  the  signing  of  default  .iudgmcnt  the  officer 
signing  judgment  may  fix  and  ascertain  costs  without 
taxation.    (As  amended  by  Rule  of  2ith  December,  1913). 

C  R.  1157  provided  that  costs  might  be  taxed  without  an  express 
reference  for  that  purpose.  The  omission  of  that  provision  Is  perhaps 
not  Intended  to  niter  the  practice. 

Sub-section  (2)  Is  by  the  official  copy  of  the  Rule  of  the  24th 
December.  1913.  made  an  amendment  of  Rule  66.  but  It  seems  obviously 
Intended  to  be  an  amendment  of  Rtitc  661,  and  Is  therefore  printed 
here  on  that  assumption. 

On  the  signing  of  a  default  Judgment  the  offlccr  signing  Judgment 
may  Bx  and  ascertain  costs  without  taxation:  see  Rule  66  (2),  tupra, 
p.  416. 

Where  the  suitor  Is  under  no  liability  to  pay  costs  to  his  solicitor, 
as  for  Instance,  has  an  agreement  with  his  solicitor  that  he  is  not  to 
pay  costs:  Oundry  v.  Sainabury,  1910,  1  K.  B.  645;  102  U  T.  440:  or 
the  suitor  Is  Indemnified  by  a  third  party  against  liability  for  .-osts: 
.Wrridcn.  etc..  v,  Brtrdcn.  16  P.  R.  410;  17  P.  R.  77;  Wolirrr  v.  Ourney. 
11  P  R  12  be  Is  not  entitled  to  tax  costt  against  the  opposite  party, 
though  costs  are  awarded  to  him;  If  he  Is  liable  for  disbursements, 
or  any  other  part  of  the  costs  of  the  solicitor,  such  part  may  be  taxed : 
RIewensOtt  v.  Kingston,  infra. 

The  like  rule  prevails  where  the  sollrttor  Is  working  on  a  salary: 
larvis  V  O  W.  R.  Co..  8  C.  P.  ISO;  Stcrcngon  v.  Kinnston.  31  C.  P.  333; 
OKoua  Oas  Co.  v.  Ottawa.  4  O.  L.  R.  656;  5  0.  L.  R.  246;  but  see 
Henderson  v.  Uerthyr  Tydvit,  48  W.  R.  332;  but  It  Is  provided  by  The 
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SoUHIon-  Ai:  (R.  S.  O.  c.  159)  «.  71:  "where  tbe  rfmunmUon  j( , 
Mllcitor  or  CDUimel  employail  by  a  rorporatlon  is  wholly  or  partly  cad 
by  lalary,  the  corporatlou  employing  such  lollcltor  or  (ouumI  jji 
notwlthManillnf ,  have  the  right  to  recover  and  collect  l«»(ui  n»u  ii 
all  actions  and  proceedlncs  In  the  same  manner  an  if  the  solicitor  c 
counsel  were  not  retelviug  a  salary  itAfrc  (A.;  vusts  ,u,  >,^  /ft,,  icr,,, 
of  his  emfilovment  payablf  to  thr  aoluitor  or  cowxYd  ns  part  o/  I'lj 
;-('Mi uiicro/lon  in  addition  to  his  saiary";  and  see  Tiit  Muni^im  t- 
1913,  IR.  S.  O.  c.  1112),  ».  245  {.-,);  iind  ;"o»l„„  ,.  ir,,,,,,,,  '  ,', 
S,  e.  R.  366. 

As  to  costs  taxable  to  suitors  appearing  in  porstm:  upe  note  :c 
Jud.  Act,  s.  74.  supra  p.  24.^. 

The  ilaster  or  a  Taxing  Offlcer  Is  not  Justified,  without  a  dlrerlioi 
from  the  Court,  In  striking  a  balance  between  crosH  ciatma  for  c%-^ 
payable  In  the  action:  Fouchier  v.  St.  Louis,  13  P.  R.  :,js.  except  whtr. 
Rule  665  applies. 

682.  Where  a  notice  of  taxation  is  ncce.ssary,  one  dav  • 
liotiee  Bliall  be  sufficient  it  served  with  a  copy  of  the  bil; 
of  costs  and  affidavit  of  disbursements.    O.K.  1159. 

Where  a  party  proceeds  with  a  taxation  without  gi\ing  notice.  !Cf 
taxation  Is  not  void,  and  an  execution  Issued  for  the  coats  will  do: 
be  set  aside,  but  the  opposite  party  Is  only  entitled  to  a  re-laiation 
Cranston  v.  filatr,  15  P.  R.  167. 

Where  the  solicitor  for  the  party  ordered  to  pay  costs  attends  tbe 
taxation  thereof,  service  of  the  certificate  of  the  Taxing  Officer  ol  tlie 
amount  allowed  before  Issuing  execution.  Is  not  necessary,  thoufb 
usual :  People's  B.  i  L.  Assn.  t.  Btanlet,  4  O.  L.  R.  641. 

663.  The  Taxing  Officer  ma.v  direct  wliiit  [larties  aiv 
to  attend  before  him  on  the  taxation  of  costs  to  be  boriif 
by  a  fund  or  estate,  and  disallow  the  costs  of  any  person 
whose  attendance  he  considers  unnecessary  in  conse- 
quence of  the  interest  of  the  party  in  the  fund  or  estate 
being  small  or  remote,  or  sufficiently  protected  by  other 
parties  interested.    C.R.  llGl. 

See  Gng.  (1883)  R.  1002  (27). 

664.  Where  any  party  entitled  to  costs  refuses  or 
neglects  to  bring  in  his  bill  of  costs  for  taxation,  or  to 
procure  the  same  to  be  taxed,  and  tliereby  prejudices 
any  other  party,  the  Taxing  Officer  shall  certify  tlie  costs 
of  the  other  parties,  and  certify  such  refusal  or  neglect. 
or  may  allow  such  party  refusing  or  neglecting  a  nominal 
or  other  sum  for  such  costs,  so  as  to  prevent  any  other 
partv  being  pre,iudieed  bv  such  refusal  or  neglect.  C.K 
116,1 

See  Eng.  (18831  R.  1002  (28). 
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666.  Where  a  party  entitled  to  receive  costs  is  liable  '^ 
to  pay  costs  to  any  other  party,  the  Taxing  OflScer  may  J;;| 
ad.iust  the  same  by  way  of  deduction  or  set  off.    C.B. 
U(i4.    Amended. 

See  Edk.   (1883)  R.  1002   (21). 

Under  thll  Rule  a  discretion  is  allowed  aa  to  whetlier  or  not  Tliere 
Khali  be  a  set-off  of  cost*  [a  the  same  action  or  p.-oceeding.  wiiore 
.■oBts  are  awarded  to,  and  against,  th^  pertii'S.  EquitHble  conaldera' 
tions  are  allowed  to  enter  into  t:-e  dteiiosai  of  the  contention  and 
tliere  iB  no  itrlct  right  in  the  matter:  McCarthy  v.  Cooper.  VI  P.  R. 
125  (Where  a  eet-off  wai  refuaed) ;  He  Clarke,  16  P.  R.  269;  16  P.  R.  94. 
This  Rule  doea  not  enable  the  Taxing  Officer  to  set-off  costs  payahlc 
in  different  actions  between  the  same  parties,  but  only  costs  Incurred 
in  the  same  action  or  proceeding:  Bake  v.  French,  1907.  1  Ch.  428;  96 
i,.  T.  496;  Davit  v.  Rees,  1904.  2  K.  B  435;  Barker  v.  Hemming,  5 
Q.  B.  D.  6«9;  Haiiell  v.  Stanley,  1896.  1  Ch.  607,  (where  a  set-off  of 
costs  in  the  High  Court  against  costs  in  a  County  Court  was  refused) ; 
Qirardot  v.  Wcllon.  19  P.  R.  201;  Edimrds  v.  Hope,  14  Q.  B.  D.  922. 
Interpleader  proceedings  {Barker  v.  Hemming,  supra),  and  garnishee 
proceedings,  (David  v.  Rees,  supra),  are  separate  and  distinct  proceed- 
ings from  the  original  action  in  which  they  arise.  Nor  does  the  Rule 
extend  to  judgments  on  a  claim,  and  counter-claim,  where  the  latter  is 
in  the  nature  of  a  cross-action,  so  as  to  be  treated  as  a  distinct  Judg- 
mpnt :  Link  v.  Btish,  13  P.  R.  423.  It  applies  to  enable  costs  receivaWe 
out  of  a  fund  by  a  party  to  be  set-off  against  costs  payable  by  that 
party  personally  In  the  suit:  Bottcn  v.  -Wedgwood  Coal  i  Iron  Co.,  28 
fh.  D.  317;  and  to  enable  costs  payable  by  a  married  woman  out  of  her 
separate  estate  to  be  set  off  against  costs  payable  to  her  In  the  same 
proceedings:  Hammond  v.  Keachie,  17  P.  R.  .'ie5;  Pdlon  v,  Harrison, 
1892,  1  Q.  B.  118;   65  L.  T.  845. 

Where  judgment  is  given  for  the  plaintiff  on  his  claim  with  coats, 
and  for  the  defendant  on  his  counter-claim  with  costs,  and  directing 
the  amounts  to  be  set  off.  the  plaintiff's  costs  should  be  taxed  as  though 
he  had  wholly  succeeded  In  the  action,  and  the  defendant's  costs  should 
be  taxed  as  though  he  had  wholly  succeeded  In  the  action:  Summerlcldl 
V.  Johnston,  17  P.  R.  6. 

This  Wule.  however,  does  not  appear  to  authorize  the  JIaster,  or 
Taxing  Officer,  to  adjust  the  balance  due  on  cross-claims  for  costs; 
where  one  o!  the  cross  claims  is  in  the  nature  of  a  claim  for  contri- 
bution tor  costs  paid  by  a  defendant,  which  the  plaintiff  was  also 
Jointly  liable  to  pay,  but  ot  which  he  has  neglected  to  pay  his  share: 
Foui-Mcr  V,  St.  Louis,  13  P.  K.  318. 

.*.  set-off  of  costs  awarded  but  untaxed  was  refused,  but  an  oppor- 
tunity was  given  to  have  them  taxed,  and  payment  ot  the  coats  due 
0  the  other  party  was  delayed  to  enable  a  set-off  to  bf  made:  Kc 
rravshal/,  45  Ch.  D  31S:  sec  also  Re  Clarke  if  Holmi-s,  16  P.  R,  54, 

The  Taxing  Officer  should  not  cloee  the  taxation  ot  the  costb  of  the 
action  where  interlocutory  costs  are  to  be  set  off,  unless  the  party 
entitled  to  them  unduly  delays  bringing  in  his  bill:  Cousincati  v.  Park. 
i;  P.  R.  37. 

A  change  of  solicitor  Is  Immaterial  if  the  coiits  are  In  the  same 
proceeding:  Kobcrls  v.  Buei:  8  Ch,  D,  198, 
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COKt«  not 

Kolirltor'i 
lien, 


The  set-off  wlilrb  is  authorized  by  thin  Huh  may  h*-  made  irmrj-^ 
live  or  the  lien  of  the  solicitor  of  either  party;  at'e  Wn.jlit  v  Ca/ 
2i  r.  U  J.  355:  18  C.  L.  T.  lilS,  But  the  ultimate  l.alan,.  fomZ 
by  one  of  the  partners  in  a  partnership  artlon  cannot  lie  get  off  anin*' 
losts  iirevloiiBly  ordered  to  be  paid  to  him  in  ihp  action  iVtK 
prejudice  of  his  solicitor's  Hen:  Dawson  v.  Moffatt.  in  p  h  -m-  ■ 
can  the  costs  payable  to  a  beneficiary  out  of  an  e.stiite  w  set  off  iza^■-.■ 
the  coats  payable  by  him  to  other  partieB.  to  the  Drcjiidiie  of  liia  goi 
tor'a  lien:  Wright  v.  Bell.  16  R  R.  335;  24  S.  C.  H.  m-  and  bk. 
Hieron  v.  HobMon,  47  U  J.  Cby.  674:  see,  howevrr.  Brighnmy  Smtl^ 
17  dr.  512;  but  In  thli  case  no  question  of  lieu  appears  to  have  w. 
raised.  In  the  case  of  costs  not  within  this  iiuli\  by  reason  of  tliM- 
not  beinK  in  the  some  action  or  proceeding,  the  solicitor's  lien  muT 
prevent  a  set-off: ;  see  notes  to  Hulc  6fi6. 

In  the  following  cases  a  let-oir  of  coats  In  tlie  same  action  vu 
allowed  without  regard  to  the  soUcUor's  lien:  Prmytv  v.  uioag.  \o  ^ 
D.  676;  40  L.  T.  512;  Cameron  v.  Camphetl.  12  U.  C.  Q.  B.  lo9-  i  p  p, 
170;  Young  v.  H^baon.  8  P.  R.  253;  Siaxwfll  v.  Maj-irrli.  ~  p.  r  k' 
Kawlinga  v.  Smith,  7  So.  231;  and  see  Blumenatiel  v.  /;dicordJ  '' 
O.  L.  R.  30. 

Interlocutory  costs  Incurred  before  judprnent  may  be  ^^t^n  bv  th<- 
Taxln^  Officer,  without  any  order:  Rule  666;  but  If  incurred  afi-r 
judgment  an  order  is  necessary:  Elgie  v.  Suit,  IS  P.  R.  m. 

Where  a  set-off  of  Interlocutory  costs  is  ordered,  the  sit-oft  sliouli! 
be  made  before  execution  la  iHSued.  and  the  execution  should  be  issut-d 
only  for  the  balance:  People's  P..  J-  L.  Asm.  \    Staiih:y,  4.  0. 1,.  R.  ti4 

Where  the  Judicial  Committee  of  the  Privy  Couniil  orders  a  new 
trial  and  directs  the  reepondent  to  pay  the  costs  of  the  appeal  forth- 
with, such  costs  are  not  the  subject  of  set-otT.  and  txf.  ution  tlierefir 
cannot  be  stayed  by  the  Court  below  to  enable  a  aftK)fr  to  be  made 
Metallic  Roofing  Co.  v.  Jose,  17  O.  L.  R.  237. 

^^j  666.  A  set  oflf  of  damages  or  costs  botweoii  partits 
<o  shall  not  be  allowed  to  the  prejudice  of  the  sulicitor'^ 
lien  for  costs  in  the  particular  action  in  wliieli  tlie  setoff 
is  sought;  but  interlocutory  costs  in  the  same  action 
awarded  to  the  adverse  party  may  be  sot  off  notwith 
standing  any  lien.    C.R.  1165. 

This  Rule  adopts  the  former  Equity  rule,  as  to  whidi:  see  Prmffl? 
T.  Gloag,  10  Ch.  D.  7«. 

See  Eng.  (1S83)  R.  989,  which  is  as  follows;  — 

■'  .^.S9,  A  siet-off  for  damages  or  costs  between  parties  nuiy  be  allcud 
notwithstanding  the  solicitor's  lien  for  costs  in  thf  particular  rausf 
rr  matter  In  which  the  set-off  is  sought." 

The  concluding  clause  In  this  Rule  appears  to  be  already  covered 
by  the  provision  of  Rule  665.     As  to  what  are  ■' inttrlocutorj-  costs 
see  Clarke  v,  Creighton.  14  p.  R,  100;  Re  Clarke.  IT.  P.  R.  :(!S;  16  P-  R 
94:    Flett   V.   Way.    14    P.   R.   at   p.  316;    Klgie  v.   Butt,  IS  P.  R.  46!i; 
Oirardot  v.  Welton.  19  P.  R.  162.  201. 

This  RuJr  does  not  interferp  wKh  the  powpr  of  thp  .Tudgp  at  ilie 
trial  when  disposing  of  the  costs  of  an  artlon  and  coumer-.laim  therein, 
to  (llrci  t  a  sot-off  without  rt-ganl  to  any  claim  tif  lien  on  Ihi  part  f' 
the  soIifitorH:   Hlumenstiri  \.  Fduarda.  11  0.  i-  R    30. 
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The  Common  Law  Rulo  52.  from  whirh  this  Ifitlr  ig  taken,  was  In  bum  a«fl. 
Ilmllar  terms  to  the  English  Hule  6:j  H.  T.  1853.  The  words  •■  clam- 
Igea  and  costs"  In  this  Rule  apply  to  ilaniages  and  roats  payabl.^  in 
wparate  actions:  and  it  is  only  where  a  set-off  or  danmRRs  and  costs 
In  separalo  actions  is  sought  that  th^  lien  of  the  soliillor  is  to  be 
protected:  Oeorgr  v.  Elaton,  1  S<-.  r>18:  l}unn  v.  Wr>il.  lu  f,  H.  4:;u: 
e,oll  V.  mrhebourg.  11  C.  B.  447;  Blimi-iiiHil  v.  Kriuarils.  s»;»™.  p. 
Ki'l.   led  ride  nmlra  Canadian  Pavilir  Ky.  v.  Oranl.  infra. 

Under  this  Rule  a  set-off  of  damages  and  costs  b.-tween  the  same 
parties  in  different  actions  cannot  be  ordered  to  the  prejudice  uf  the 
lien  n(  the  solicitor  of  cither  of  the  parties:  Tvrvrr  ^.  Ilrfv.  IT  P. 
K  475-  see  further  as  tn  the  application  of  the  Rule  '■""I''  *  '"'"'- 
poKs  8  Jur.  N.  S.  1175:  Youiw  v.  Hobmn.  8  P.  R.  zr.S:  /fc  llarrald. 
mltle  V  Walford,  48  I..  T.  332;  Barter  v.  Hemming,  a  Q.  H.  1).  609: 
r«»i6crt  V.  Commcrciol  Tramilers-  \sm\aiion.  7  P.  R.  2r,r,;  .Ui.ljoii.* 
Bnn*  V.  fooper.  18  P.  R.  390;  Oaimi  v.  Kra.  1904.  2  K.  B.  435:  .Wci/ii<ll 
V.  .Morris,  104  I..  T.  667;  55  Sol.  Jour.  4S0. 

On  the  application  of  defendants  who  had  employed  the  same 
solicitor  a  set-off  has  been  allowed  of  costs  due  by  the  plaintiff  to 
one  of  the  defendants  as  to  whom  he  had  tailed,  against  damages  and 
costs  due  to  the  plaintiff  by  the  other  defendants  as  to  whom  he  bad 
succeeded,  without  regard  to  the  plaintiffs  solicitor's  Hen:  Kaulirigs 
V  «1CCH  7  Sc  231:  O'Urai:  v.  KUtmi.  1  Sc.  518;  fortune  v.  Hii:kmn. 
IL-  C  c'  B  408;  Scofillc  v.  Aoftlc.  1  H.  Bi.  23;  Bonfc  o/  ['ppcr  Canada 
,  nomas.  10  Rr.  356;  VtigM  v.  Chard.  1  L.  T.  182;  4  Drew  702: 
but  see  Wiljoi.  v.  Hmwr.  1  Cby.  Ch.  160;  and  this,  even  though  the 
defendants  appeared  by  different  solicitors :  Lccj  v.  KendaU.  3  A.  *  E 
-07'  5  N  &  M  340-  In  fXctt  v.  Vi'ay.  14  P.  R.  312.  a  set-off  In  such 
circumstances,  to  the  prejudice  of  the  solicitor's  lien,  was  refused. 

Ottlms  for  contribution  cannot  be  allowed  by  the  Master,  or  Taxing 
Offlcer,  by  way  ot  set-off:  see  ToMchicr  v.  St.  Loma.  13  P.  R.  31  s:  the 
application  must  be  made  to  a  Judge:  lb. 

The  lien  ot  the  solicitor  only  holds  as  against  the  opposite  parly, 
to  the  extent  ot  the  costs  between  solicitor  and  client  of  the  cause 
only,  ho  cannot  claim  a  general  lien  tor  all  costs  due  him:  Stephens  v. 
HVslon,  3  B.  *  C,  535;  Wolson  v.  MaikcU,  1  BIng.  N.  C.  ,.,. 

In  tenner  t.  Morris.  11  W.  R.  943.  the  Hen  ot  the  solicitor  was 
declared  to  be  always  subject  to  the  equities  between  the  part  es;  and 
i:  ifercer  v.  Ora.cs,  L.  R.  7  Q.  B.  499;  but  tltis  view  *- -°  "J-*- 
iKen  maintained  by  the  Courts:  see  Re  Cleland.  L.  R.  -  Chy,  808. 
Wright  V.  Bell  supra,  p.  1332. 

To  the  ordinary  rule  that  a  set-off  of  damages  and  costs  in  aeparate 
actions  will  not  be  allowed  to  the  prejudice  ot  the  solicitor  s  lien. 
Jo  ts  paiable  to  u  trustee  out  of  the  trust  estate  torm  an  exception: 
ndVhen  costs  are  ordered  ,o  be  paid  out  of  trust  fund.  ,h,  lien  o 
the  solicitor  of  the  person  entitled  to  receive  the  costs  will  not  be 
luowTd  to  interfere  with  tc.e  set-off,  against  the  «'  «„  ^  ■'^t;,^" 
anv  moneys  payable  by  the  client  to  the  trust  estate,  though  the  latter 
may  be  payable  under  a  judgment  recovered  In  a  separate  action, 
Ke  Harrald.  Wilde  v.  Wallord.  31  L.  V,  441. 

For  the  purposes  of  this  Rule,  th-  weight  of  authority  would  seem  a.t-otol 
,„  LtabMsh'rtat  a  claim  and  counterclaim  are  to  be  treated  as  one  cUta.nd 
;„.tio„:  Blumenstte.  v.  Fdieards.  11  O.  I.  R.  30.    In  """''/.^f ''»"• '■•l- 
11  P.  R.  121.  where  Ibe  claim  and  counter-claim  arose  out  of  the  same 
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■ranwllon.  th,  mi-oB  w«  ,l|„w«)  wUHout  providing  t„r  ,1,,  ,„„,„„, 
!,«.:  „  e  .1»  Wena,M  ..  «.fa,.  1891.  1  Q.  B.  774  :  bu.  I„  (;.„X;' 
,./^.  «„.  fo  J^  Ora„<,  11  P.  R.  208.  the  claim  .„d  cou„,eMkl„  1.; 
arl.lng  out  of  tbe  same  trniuctlon.  were  held  to  he  separate  ,°i.T 
and  a  80t-o«.  to  the  prejudice  of  the  JoUcltor'n  lien  wa«  teruli  , 
fMt  V.  Way.  2S  C.  L.  J.  192,  .  aet-oB  of  dama,..  v>.s  allow./ to,' 
a  »«l  off  ot  tOBta;  a.  C.  n  P.  R.  312;  and  lee  WcKovoH  v  Hem,  11, 
t  Q.  B.  774.  *  *■  *"'■ 

In  the  following  caaee  a  aet-oB  ot  coats  payable  In  aeiarale  actio- 
10  the  prejudice  of  the  aollcltor'a  lien  was  r»fuBed:  Webb  v  liMni., 
4  rhj.  Ch.  63;  «d«-«rrf«  v.  Hope.  14  (J.  B.  D.  ■122;  -.3  L  T  69  c. 
Iii-rt  V.  fommerrtol  Travrller,-  Atocn..  7  P.  H.  2.',.-,;  and  we  Koi, , 
.Ifcfcov.  7  P.  R.  97;  Wardell  v.  Trrnovtii.  8  P.  R.  H2-  Bartir  v  Ho. 
»i>»».  5  Q.  B.  D.  608;  Blakev  v.  tol/tam,  41  ch.  1).  ..is. 

The  iollcitor'a  lien  attaches  to  money  payable  to  the  plalntll  bt 
way  of  compromise  where  such  money  Is  In  substance  the  tnilt  of  ibi 
action,  and  It  a  solicitor  havlnu  notice  ot  the  lien  ptxirures  thj  moif. 
to  be  paid  to  the  plalntlS.  he  becomes  personally  liable  to  latlifj 
the  Men:  Koaj  v.  Buxton.  42  Ch.  D.  190;  60  L.  T.  6M. 

The  possibility  of  a  solicitor  being  able  to  recover  bis  coats  out  of 
some  other  f»nd  was  held  not  to  be  a  suOclent  CTOund  (Or  allowin 
a  set-off  to  the  prejudice  of  bU  Hen:  lfol»<m»  Hank  v.  Co<.prr  II  p 
R.  396. 

A  set-off  of  judgments  \va«  aliened.  notwIthstamllTig  an  asjlunmor 
of  one  of  the  judgments  for  the  benefit  of  credlto-s  Mnody  t  r,i, 
BonA-  (If  Commrrre.  14  P.  R.  ■J.iR.  ami  see  The  Amllltiih.  ,:ts  ani  ?"- 
'■nccj  A.I  (R.  s.  O,  c.  1341.  B,  31, 

Costs  due  by  a  party  Individually  eumot  be  orderert  to  be  stue 
agiilnst  a  fund  due  to  him  In  a  fiduciary  chara-ter.  or  evvn  .iRalnsthi? 
beneficial  Interest  therein:   PhiUipf  v.  Howell,  IftOl.  2  Ch.  773. 

867.  Kctwccn  party  aiiri  part.v  the  Tnxiiiu;  Dfficfr -lull 
not  allow  tlie  co.sts  of  proceedings : 
(o)  Unnecessarily  taken ; 

(b)  Not  calculated  to  advance  the  interests  of  the 

party  on  whose  behalf  the  same  were  taken; 

(c)  Incurred    through    nver-cautioii.   iiosliirenre  nr 

mistake; 
or  (d)  Which  do  not  appear  to  have  been  necessary  or 
proper  for  the  attainment  of  justice  iir  defend- 
ing the  rights  of  the  partv.     f.H    1173  anil 
llTfi. 

This  l/iih-  la  Kased  on  C  RR,  117r,  and  H7«  (1>.  ^.  R  17''  (!>  1' 
now  covered  by  Rtilr  fl6S. 

See  Eng.   (issil)   n.  lOO;   129):  see  notes  to  Zi'iilt's  fl'C.  «T0. 

As  to  the  general  rule  that  the  coats  taxable  between  party  and 
party  are  only  those  necessary  to  enable  llie  party  to  conduct  ttie 
litigation :  see  Smith  v.  BtiW  r.  T,.  R.  19  E'l.  473. 

Where,  under  an  order  directing  an  account  of  what  was  .Ue  to  a 
party  In  respect  of  costs  of  proceedings  taken  to  enforce  a  jutifiueu! 
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In  tha  Exchequer  DivlslOD,  the  Tuxtng   Muiter  dl)tallow(>d   the  couta  Xnle  fl67. 
of  certain  fcbortlve  garnishee  furomoDseii,  it  waa  held  that  the  Master 
was  not  precluded  by  the  form  of  order  from  dUallowIng  any  loits  he 
thought  proper,  and  that,  under  this  ituli;  be  wan  bound  to  do  lo: 
gtminont  v.  storer,  14  Ch.  D.  IM. 

Charges  not  strlrtly  under  the  tariff  of  costs,  but  for  work  done 
«hlch  saves  the  greater  expense  of  proceeding  In  the  regular  way. 
may  be  allowed  whether  done  between  the  solicitors,  or  by  one  party 
alone:  Torrance  v.  Inrraniv.  18  C.  I..  J.  223;  2  C.  L.  T.  :;il;  »  P.  H.  271. 
Copies  ol  pleadings,  where  nc<-eS8ary  for  an  Interlocutory  motion. 
wUl  be  allowed;  Worncr  ».  IfosMi,  W.  N.  1881,  IS.'.:  *r.  U  T.  369;  17 
C.  L.  J.  «79;  17  Ch.  b.  72. 

Where  an  action  1«  dl«mlsscd  with  costs  It  mean«  iho  costs  of  all 
defendants,  and  in  all  capaclti..  ti  which  they  are  defendants: 
Woollen  V.  Colemoii.  W.  N    1M6.  «,  36;  80  L.  T.  Jour.  320. 

Where  an  action  Is  brought  against  a  solicitor  wbo  defends  il  in  ;";;;;;;'";,„„, 
person,  and  obtains  judgment,  he  is  entitled  upon  taxntlon  to  Ibo  ,„  ,,,„„„ 
oame  costs  as  If  he  had  amiiloycd  a  solicitor  except  In  respect  of  items 
which  the  fact  of  his  acting  directly  renders  unnecessary:  tondo'P 
ScotHth  Benefit  Society  v.  Chorleu,  12  Q.  B.  D.  462.  Where  he  nomi- 
nally appeared  by  a  solicitor,  but  did  the  work  himself,  the  same 
costs  were  held  to  be  taxable:  King  v.  Moyer,  »  P.  R.  614;  8e«  Bank! 
V.  flurrounr/u,  12  S.  C.  R.  181. 

Costs  Incurred  after  the  death  of  the  client  were  disallowed,  though  ijr'^J ..' 
the  solicitor  was  not  aware  o:  the  death:  Pool  v.  Fool,  61  U  T.  401. 

As  to  when  defendants  should  appear  by  the  same  solicitor,  or  Hcverlnit 
may  appear  by  separate  soiicKors:  see  Morgan  t  Wurtzburg  on  Costs. 
3.  124;   Barrel!  v.  Campbell.  7  P.  R.  160;   Connollv  v.  Hill,  IK  441; 
aori,  V,  Tunirr,  1900,  2  Ch.  211,  and  notes  to  Kule  669. 

In  Re  Lyalt.  29  Sol.  Jour.  29«,  trustees,  viz.,  the  widow  of  the 
testator,  who  was  also  tenant  tor  life,  and  three  others,  were  allowed 
two  sets  of  costs,  they  having  severed,  on  the  ground  that  the  ru  e 
was  that  a  trustee,  who  «.  also  a  tenant  tor  lite,  might  appear  separately 
from  his  co-trustees. 

Defendants  Joining  in  a  statement  of  defence  may  sometimes 
properly  separate  at  the  trial,  and  be  represented  by  different  counsel, 
whore  their  cases  are  distinct:  see  Aper  v.  Blacklock.  i.6  L.  T.  8»u. 
ace  also  Pclrie  v.  Ouclp/i.  etc..  10  P.  R.  600. 

A  defendant  in  person  may  be  made  an  allowance  tor  his  time  and 
trouble  in  arguing  the  case :  Jfillur  v.  Macdonttld.  14  P.  R.  499. 

Where  by  an  order  allowing  the  plalntllr  to  make  an  amendincnt  T„in>  .«■ 
ihH  costs  were  made  costs  in  the  cause,  it  was  held  that  the   taxing  ,„„4,,p„. 
OfB-r  had  no  discretion  under  this  Bute  to  ^1««"»»  "■»;<'  =°"!  '°  r^ritorr 
taxing  the  plaintiffs  costs  of  the  cause:  JSduJOrd.  v,  Pearson,  20  c.  L.  „„. 
J.  93 :  3  C.  L.  T.  504. 

B,ir  ,1  clause  in  an  order  for  a  commission  directing  that  costs  of 
the  order,  commission  itnd  depositions  to  be  t""™  ,f  "^"""^i''  f  °"''^ 
iie  coetB  in  the  cause,  was  held  not  to  preclude  the  '■"'^"'S  0"^"'™' 
llsallowlng  the  cost,  where  the  evidence  had  not  been  use'J,  ^"'^'""'^ 
He.  V.  ativMin,  9  P.  R.  177  :  see  Oclaroouc  v.  Oxcnholme  *  Co..  w.  N. 
1»«3.  227;  Hf  McMillan.  8  c.  U  J.  285. 
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■•U  •«,  In  Chritlophrr  v.  .Vojon.  10  P.  n.  149,  a  trial  wan  powpowd  otl„ 

irnm.urj.i  '<•  'l''™<l»nl  not  havlnt  obeyed  an  order  to  produre,  dtfoWmu 
•  itnrix-.  pay  the  loele  rendered  nngatory  by  the  pMtponenienl  The  nlii 
tIB  eubiKenaed  e-venteen  wltneam.  who  were  examined  >t  ih, 
lourned  trial  upon  matlera  whleh  the  Judge  held  loiild  not  be  im 
fered  with  by  the  Court.  It  wa>  held  that  the  laxltig  (Mirer  In  r^ 
tualng  the  plolntlff  the  co.ta  of  theie  »ltne»»e»  did  not  erroneoi.2 
txerc'lM  the  discretion  given  him  by  thia  Rule. 

See  alio  aooitrllow  v.   Bhitlllettorlh,  3  C.  I,.  T.   lo.v  Trailtr 
Macltan,  13  Ch.  D.  &'*;  Carlltte  T.  «oWin,  16  P.  R.  3-2\. 

Where  Biillcltor  and  client  cotta  are  to  be  paid  between  pirtr  ul 
parly,  the  proper  (orm  of  order  la  to  direct  the  coats  to  be  u»d '  u 
cneni  between  aollcltor  and  client,"  but  In  aucb  a  case  ihere  tbe  coiti  in 

ordered  to  be  taxed  "between  aollcltor  and  client"  no  greater  cuti 
can  be  tax.  d :  Heatlip  v.  Hcoelip,  14  P.  R.  16S.  A  reUilnlng  ;„,  agrwl 
to  be  paid  '-  '  party  cannot  be  allowed  on  a  taxiitlon  'as  b«»«n 
aollcltor  ar'  iient  ':  SIcKee  v,  Hamlin,  16  P.  R.  207.  .\j  to  rettlntr 
between  e-.^'.  itor  and  client:  aee  infra,  p,  1412. 

[TOt"?!'"'  ^'"  ''''     '  °'  "■"""^""'■J'  nlBllavlu,  going  Into  the  merits,  lied  oi 

"  »«•  a  motloa  lor  leave  to  appeal  from  a  Master's  report:  .Voj»  v.  Otot. 
6  P.  R.  267:  and  on  a  motion  to  vacate  a  decree:  Kcilford  v.  rodd,  ( 
P.  B.  154.  and  on  production  of  documents:  Baliilcin  v.  gmss,  16 
P.  R.  248.  were  disallowed.  Coats  rendered  unnecessary  by  a  slip  ol 
the  solliilor  cannot  be  recovered,  even  by  the  aollcltor  from  hli  tllMt 
Re  Jfoney,  76  L.  T.  Jour.  361:  and  see  »••  XllcnSy  ,»  W.ir.  infra,  jnj 
BatilKin  V.  Otitnn,  infra,  p.  1237. 

Costa  of  unneceasary  proceedlnga  by  writ  for  aitmlnlitratliiii,  u 
stead  of  proceeding  by  motion,  are  not  taxable,  even  between  sollflfor 
iind  client:  Re  Allenby  i  H'rfr,  14  P.  R.  236.  Where  a  anlldlor  Is  ,m 
sul'ted  It  la  an  Important  part  of  his  duty  to  iidvlae  th.>  adoiVion  ot  s 
coroiMirvtlvely  cheap  renieiiy.  In  preference  to  one  far  more  i-oslly,  and 
not  more  efflcacloua:  7b.,  per  Hagarty,  C.J.O. 

Costs  occasioned  by  unnecessarily  adding  a  qhmiIvt  ■■>.  suKfefiut^ 
as  imrtlea  defendant.  In  an  action  by  a  landlord  to  i-.v.iver  ^vwMlon, 
were  disallowed:  Qrecn  v.  Hrrring,  1905.  1  K.  B.  152:  92  L.  V-  ST. 

"oitii  out  The  Court  does  not  allow  out  of  an  aatate  costs  of  proceedings  whl  !i 

..(  »t*ir         were  »f  no  benelit  to  It.  S(ee  notes  to  Rule  608,  supra,  p.  1213.  -■.?/,  <!• 

Omnton,  ,-,8  L.  T.  74:   59  I..  T.  694:   36  W.  R.  216:   lie  .Ulnby  „  Tl'nf 

14  P.  R.  227. 

The  amount  allowed  between  solicitor  and  client  la  not  .'onilusive 
as  to  the  amount  to  be  allowed  out  of  an  estate-  BrfMPn  v,  Bsrdm, 
37  Ch.  D.  207;  40  Ch.  D.  214. 

Coiu  tftiftbl*  Xotwtthstanding  this  R«/e,  charges  and  allowances  wtii.-h  might 
J'nl'ieHo?  ud  "''''  l"'''I"^'''y  ^c  allowed  on  a  taxation  between  aolloito:  and  .  Il'nt, 
ellent  not  wheu  the  costs  Come  out  of  the  plaintifTs  fund,  or  n»«*  in  which  lie 
u«H*"''  ''  '"'created,  may  nevertheless  be  disallowed  cut  of  a  tnnd  In  uhlcH 
>»ln>i  he  baa  no  Interest:    lie  Kobertton,   K.  v.   R..  infra,  p.  ISST;   f'or<(  v 

o.ui.  Jfoson.  16  P.  R.  26. 

Where.  In  an  administration  suit,  the  plaintiffs,  who  were  neat  of 
kin.  had  Incurred  the  expense  of  several  Journeys  to  examine  the  books 
of  the  estate,  and  make  Inquiries,  etc, :  and  aiao  of  ntiipr  proceedlnes 
in  tbe  Master's  office,  without  the  consent  of  the  credllors.  who  were 


y 
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tlona  Iwnellclally  Inwrmled.  and  »tter  they  knew  that  the  eeUle  wm  Sale  e«7. 
tOMolvent,   iUfh   cottte   were   dliallowed:    He    li'tbertnon,    ttabertton    v. 
JtobiTtton,  24  Gr.  &uu. 

An  objection  that  a  person  examined  for  discovery  waa  not  liable 
to  be  «>  eiamlned.  U  not  open  on  taxation:  tojon  v.  Kirk,  14  P.  R.  130. 

The  coita  ot  preparlni  and  tendering  a  lonvijame  before  iiult  are  rmtnuile 
not  taxable  a>  roate  In  a  lauae  auhsaiiuenlly  broueht:   Pritiolc  v.  .Wi-  "'™' 
Donold.  7  P.  R.  152. 

CMta  Iniurred  In  anticipation  of  a  threatened  suit  were,  however, 
allowed,  et-,  where  a  defendant  waa  threatened  with  an  action  In 
reaped  to  fraud  diailoaed  In  another  action  In  which  he  wa»  aol  a 
party,  and  therefore  obtained  a  transcript  ot  the  speechea,  evldeo'c 
and  Judgment  In  the  latter  case,  he  was  allowed  on  taxation  so  much 
ot  the  tranacrlpt  of  the  evidence  and  Judgment  aa  relatad  to  the 
•lueatlon  whether  the  defendant  was  a  party  or  privy  to  the  fraud 
Brip»(  V.  i'cllar,  10O4,  t  I'h.  369;  90  L.  T.  155. 

in  some  caiea  It  may  be  necessary  to  have  a  direction  in  the  Juilg-  «^«;;J|;;. 
ment.  In  regard  to  costs  Incurred  In  cons.quence  of  an  unreasonable  ^^^^,^   „j„ 
couraa  punned  by  the  otl        p.lrty,  to  enable  the  Taxing  Officer  to 
allow  such  costs:  Oarrord  v.  td»f,  44  Ch.  U.  224:  62  L.  T.  510. 

The  mere  noncommunication  by  a  solicitor  to  his  client  of  an 
offer  of  settlement  doea  not  prov,  that  proceedings  after  the  offer 
were  unnetessary.  so  that  the  costs  ot  them  should  be  disallowed 
nndiv  t>ll«  Rule,  unless  the  offer  was  an  advantapous  one.  the  acceiil- 
ance  of  whl.h  the  solicitor  ought  to  have  advised,  and  It  can  be  fairly 
inferred  that  he  did  not  do  so  merely  to  put  further  coaU  Into  hl« 
pocket,  without  regard  to  the  Inlcrcst  of  his  client:  K,  O-Dunohoe. 
12  P.  R.  612. 

Actions  by  two  plaintiffs  by  the  same  solicitor  ngalnst  the  same  8»jr.l 
defendants,  though  suiiported  mainly  by  the  same  evidence,  are  upon  ,„,„„. 
taxation  of  plaintiffs'  coats  to  be  taxed  as  two  actions  (In  the  absence 
of  special  order  as  to  the  conduct  of  the  actions),  except  as  regards 
attendances,  or  other  matte.-s,  which  were,  or  ought  to  have  beei,   done 
at  the  same  time  In  both  cases:   He   ilctrofoMan   Cool  C""'""'"^' 
In.,.    Orteb-s  Can:  4.^  Ch.  D.  606;  BoWu-in  v.  Qmm.  16  P.  R.  218;  but 
it  -.v:,',  aobeoQuentlN    held  that  the  Taxing  Officer  has  no  discretion,  Di-orHlon 
except  a.  provided  In  the  tariff,  to  reduce  the  tees  allowed  by  the  J,'„'^«^ 
tariff  for  speolHc  servlee;   and  therefore,   where  several   actions  are 
pending   against  the   r,nme   defendant,   and  ■  appearances   are   entered 
^n  all  of  them  at  the  same  time,  the  Taxing  OOrer  cannot  properb 
reduce  thd  fee  allowed  for  such  services:  Priit  v.  CIi«lon.  IW6.  .1  tn. 
4S7:   95  L.  T.  710:   and  see  Rule  676. 

With  regard  to  the  Taxing  Officers  dteretlon  as  to  the  allowaniv 
of  witness  fees  of  witnesses  called  as  to  the  same  question :  see  Latour 
V.  Smith.  In  note  to  Kulc  670.  iiir™.  P-  1340. 

Co^  -  I«  p.rt.  M.ti.«..-Ordera  made  ej-  parte  are  not  to  Coit.^ol^ 
contain  any  direction  as  to  costs:   Rate  6.-».  the  Intention  apparently  „,^„„„. 
being  that  the  Taxing  Officer  shall  ha.e  t«a  dlK:retlon  as  to  the  cost, 
of  such  .notions:  but  It  such  an  order  in  .-.olu.lon  of  R«lc  6»8.  eonta  n. 
a  direction  as  u.  costs.  It  is  doubtful  wlwher  the  Taxing  Officer  would 
.„  juwrted  in  disregarding  It.     Where  costs  ot  er  parte  motions  are 
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Uinl  M  CMti  In  lb«  riiUH  or  miittar,  they  would  b>  recovarilil,  ud* 
the  order  or  Judmient  Bwardliii  the  coeti  ot  the  aiiloD:  bm  ,|,„' 
mlcht  be  difflculty  Id  liiulog  an  cxei-utlon  for  roela  of  ao  ft  mti! 
order  tor  which  there  waa  no  order  for  payment;  even  thoutt  in 
Taxing  iXBcer  Bhould  allow  them :  »ee  uoto  to  Jiuli.'  6'>»,  luprii  ;  i: : 

668.  Upon  a  taxation  between  a  solicitor  mid  his  cliem. 
the  Taxing  Officer  may  allow  the  costs  of  protetdiaip 
taken  which  were  in  fact  unnecessary  where  hi  is  of  tlie 
opinion  that  such  proceedings  were  taken  hy  the  aulicitoi 
because,  in  his  judgment,  reasonably  exoreist'd,  Ihev 
were  conducive  to  the  interests  of  his  client,  imd  may 
allow  the  coats  of  proceedings  which  were  not  caUulatwi 
to  advance  the  interest  of  the  client  where  the  same  were 
taken  by  the  desire  of  the  client  after  being  informed  by 
his  solicitor  that  they  were  unnecessary  and  not  calcu 
lated  to  advance  his  interests.  This  rule  shall  not  apply 
to  solicitor  and  client  costs  payable  out  uf  a  fund  not 
wholly  belonging  to  the  client,  or,  by  a  third  party.  C.B 
1176.    Amended. 


Ttali  Rule  li  baied  on  C.  R. 
by  Rule  (61. 

See  notea  to  Kiile  167. 


ll'S  (2)  and  C.  R.  lITfJ  (1)  liconrid 


i"'p"J.'r°i"  669.  Where  two  or  more  defendants  defend  by  differ- 

Irl'toba  *ot  solicitors  under  circumstances  entitling  them  to  but 

!l«"t''o'r'  °°*  ^**  °^  costs,  the  Taxing  Officer  shall  allow  but  one 

ro.ia wiiho.it  set  of  costs:  and  if  two  or  more  defendants  defending 

Hperial    ordar.  .  ,  ,,    .  ...... 

by  the  same  sohcitor  separate  unnecessarily  m  their  de- 
fences, or  otherwise,  the  Ta.xing  Officer  shall  allow  but 
one  defence  and  set  of  costs.    C.E.  1162. 

As  to  the  circumstances  entitling  defendants  to  serer  In  tbelr  de- 
fence: see  Melbourne  v.  Toroflfo.  13  P.  R.  346. 

Where  defendants  are  charged  with  matters  of  a  criminal  nature 
Involving  a«rlous  charges  to  their  characters,  each  defendant  is  Juill- 
fied  In  defending  by  a  solicitor  of  his  own  choosing:  Drvanev  r.  Tke 
World,  2  0.  W  N.  880  (a  charge  of  libel  and  consplracj-l. 

Where  ar.  'tctlon  l8  tried  against  tt^o  or  more  defendants,  and  the 
Judgment  Is  against  all  defendants,  a  defendant  who  has  put  In  a 
separate  defence  Is  alone  liable  for  the  costs  orraaloned  by  It:  the 
other  defendants  are  not  liable  for  those  costs :  Stumm  v.  Dtron.  S! 
Q.  B.  D.  119,  529. 

As  to  the  right  to  contribution  amongst  co.defendants  made  Jointly 
liable  for  plaintiff's  costs:  see  Fouchier  v.  St.  Lo«U,  U  P.  R.  3" 
(fraudulent  conveyance) ;  and  Till  v.  OakviUe,  31  O.  U  B.  405  (Joint 
negligence). 
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When  two  or  mor<>  d*f»nilant>  defend  by  the  Mine  lolltltor,  And 
tbe  >ii>oli  U  dlemluiid  u  to  one  with  coati.  and  lucieeili  ai  to  othen, 
the  pliilntlW  le  liable  to  pay  auib  proportion  of  the  to«l«  of  the  Joint 
dffenu'  aa  the  '  KieMful  def'-ndanta  ftre  liable  (or;  thU,  In  the  abaenca 
ol  any  epetlal  agreoment  »ouM  b«  an  e<iual  ahurL';  UKiiiiiiunt  > 
Sraiur.  1»U3,  1  K.  B.  282;  US  L.  T.  iU, 

Tha  rub'  which  ri>a<ilrei  defendanta  In  the  aame  Intrreat  to  Join  In 
their  defence.  appenrK  only  to  apply  to  defendanta  Htandtnn  In  a 
(1,1  iilary  ;'Oaltlon.  either  a>  iruiteea:  Ferr  v.  HhrriDr,  4  Hare,  8!S: 
or  cMlaU  ««'■  Irutfinl:  Pflllon  v.  Urookinp,  4  U  T.  731;  Jforlin  v 
Sii»ip«0B,  33  C.  L.  J.  200;  gm.  Pr.,  !37-S;  but  ae«  CraKlmd  v.  Landir. 
2:j  (Jr.  251.  Thus  In  '  ault  for  aiHxiflc  performance  by  a  vendue 
agalnat  the  vinilor  iiii,i  a  •ii!,»p<iu<'nl  vendee  of  the  »ame  properly.  It 
«a«  held  that  the  .lefen  lante  might  properly  mver  In  their  defenre.  and 
employ  aeparate  nolKltort:  Barrett  v.  Campbell,  7  P.  R.  150.  But  when 
hinband  and  wife  aev.  red  In  a  partition  aull.  tha  coati  were  ordered  to 
be  liiirno  by  tho  wlfc'a  ehare:  iflldmov  v.  Olllcde.  46  I..  J.  Chy.  667. 
Membora  of  a  Urm  which  had  been  dlaaolved  were  held  entitled  to 
„  ver  In  their  defence:  aee  If.ltoKnic  v.  Toronto.  «pro.  So  also  In  an 
action  hy  a  municipality  agalnat  a  contractor  and  one  of  hU  auretlea. 
anil  the  repre«entallve«  of  a  dccea«ed  surety,  the  defendanta  were  held 
to  be  entitled  to  aevcr:  I.ofan  v.  iClrl.-,  14  P.  B.  130. 

Where  one  of  acveral  defendants  la  charfed  with  fraud,  the  otbere 
are  Juatlfled  In  aeverlng.  even  thouth  they  stand  In  a  fiduciary  poal- 
tlon:  aee  Connolly  v.  ifill.  7  P.  R.  441. 

A  tru«ee  who  In  also  a  tenant  for  life  of  the  trust  estate.  Is  entitled 
to  ».      r  from  bla  co-trusteoa:  see  /■'•  t«<"ll.  »"pro,  p.   133.^. 

Where  defendanta  have  severed  under  circumstances  which.  It  the 
stverance  were  Improper,  would  disentitle  one  of  them  to  coats  in 
,010,  tbe  Master  cannot  act  under  thla  «ul.'.  It  the  JudRment  award 
tbe  defendants  costs  generally.  The  Bnl,-  applies  only  where  all  tbe 
defendanta  arc  to  blame  for  the  severance,  and  one  set  of  "»••  •• 
consequently  apportlonable  between  them  :  Rf  id  v.  Stephen,.  3  Chy. 
Ch.  372. 

The  Taxing  Officer  has  a  discretion   to  allow   to  defendants  who  Dl««»"" 
appear  sepnrately  separate  sets  of  costs,  except  In  the  cases  referred  „„„, 
to  In  thla  RUICH  see  Bowdl  v.  Coo*.,  intra:   and  also  to  disallow 
more  than  one  set  of  costs  where  separate  defence,  have  '^■'..'"P"^ 
perly  made:   lfcri(l,-n  v.  Bradrn.  1?  P.  R.  346.  410;   17  P.  R.  . .  ;  and 
see  lie  Uaac.  1897.  1  Ch.  251;  7r.  I,.  T.  638. 

For  the  cases  In  which  It  Is  Improper  for  defendants  to  sever:  see 
Morgan  t  Wurtzburg  on  Costs,  p.  124. 

On  appeal  from  a  Taxing  Officer  as  m  whether  defendants  were  App..l 
entitled  to  separate  costs,  where  It  <^as  not  shewn  that  he  had  not 
exercised  his  discretion  at  all,  or  that  he  had  done  so  on  a  wrong 
pr taclpt.  It  was  held  that  as  tbe  House  of  I»rds  had  In  tlmt  case 
delemted  to  the  Taxing  Officer  tbe  decision  of  bow  many  sets  of 
CO  f  honid"  be  allowed"  an  appeal  from  his  l-^™  -"' Vn'beM 
entertained:  Boswcll  v.  CoaK,.  36  Ch.  D.  444.  Tint  It  has  been  be  d 
that  tbe  dlaoretlon  of  the  Taxing  Officer  under  a  similar  English  Rule 
(Ord.  65,  r.  27  (8).).  Is  subject  to  review  by  the  Court:  Sp<MI«f,  v. 
Oammam:  1614.  2  Ch.  40,'.. 
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Rul«  070. 


DisklJowsncB 
of  COBti  of 
uonBCMRarr 
Proeefdlngi. 


Doty  of 


BULKS  OF  COUBT. 

As  to  the  mode  of  taxation   where  two  or  ™ 
fend  by  the  same  solicitor,  one  of  whom  luLZ        "  ''*'""'""■ 
see  auric  v.  Ifr^o,  17  P.  R.  260    Tnd  le  2        '  ""  '""  ""^  ' 
p.  1339.  •  ^"^  *™  Beaumunt  v.  i^ram,  „ 

Where  one  of  several  defendnnts  la  nrd„«H  . 
costs  Of  the  action,  m  the  ataenie  o    a^,  exDrl'S,'"',  '"=  ""'" 
trary,  the  Taxing  OOcer  should  allow  "he  X  mm   ^  '°°  '°  '"= 
against  other  defendants  as    to    whom    the       .     ^^  ''""  '"'«■ 
flir«(or,e.  v.  Oavin.  1901,  2  Ch    763  ""°''    '"""'•    « 

o.hr«.";nd".h?:.r  arrhVt^xrt:  .T""'  ^-^  -  ^«-^- 

issues:  ^.„..„,  ,.  ...,.:^T^^  ^:^:- S,^  = 

Independently  of  this  Rule  the  rnnrt  m.,    „ 
C08U  to  several   partle-  apnearlmr  h.  '  """  ""'^  »»«  =« 

670.  It  shall  be  the  duty  of  thp  T«vm„  no: 
any  direction,  to  disallow  in  whole  ortmrfir  "'?" 
any  writ,  pleading,  petition,  affida^i^^  "e.!^dl    at:: 
netry'o°;eonr  •  ""''''''''''  ^^-^^  '-^ZllZ 

See  Eng.  (1883)  R,  1002  (20). 

unn^eecX'^pr^t'dlngs'shoIlM  1^^'T  '°h  ""''  ''^'  "«  «" ' 
the  Taxing  MicerwU?n.,r..^    disallowed.     This  K„le  empo.m 

necessary  ^orTmp  ope    DrlcZn'"'"'^''"  '"  ""'""'"  "■'  "»"»'" 
preclude  the  Cou^'r  ,  Judg,^"  m  „,\",'  "*  """•  "'■'""'*  ■"»•  »«' 

logs'i^  anttr„"Thirh"':  r '".'"'™ '°'°  "-^  -""'^o-  °'p™«- 

no"  refu^:  "o  do  ■sl'X'e  ,„  rdf'f  ""T'  '°  ""  '°^  "°*  '=  '" 
payment  of  costs:  BZ'::iZo7:e:\?]^\V.TsrT'''^  S 

VF^.fwoo™.  Ts  P.  i  iss        °°  "  "'"""""">'  »We.t,o„:  in„,„o.4  v, 

anolher'thrraxre  Z""  ",'  '"  °"=  ''""'  "'  ''^"■"■'  '^"^  ■">'  "=  " 

oretTon  oTr^To"!, ""'?.-""  '-  ""'"'  "  P°">'  >'  »  ■"»«"  '"  "■»  '" 
ish  something  on  which  the  party  calling  them  Mils:  IM.ur  v.  Smth. 
1.1  P.  R.  214.  and  see  notes  to  Rule  672  infra. 

the'nlaTntm^''','rl?'.'°"  ''"''°"'  *"""=  ■'"  leten.lant  bad  not  admlttH 

although  ,^  ^        i°  "'»'■"'"'  """"I  ""■«  P'-'-'^'f'i  """"  ««!.•  « 
although  the  plaintiff  was  disallowed  the  exlr.i  ,n«,.  »  „ra.lon«l,  v« 


COSTS   OCCASIONED  BY   BEFUSAL   TO   ADMIT. 
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the  defendant  was  held  not  entitled  to  be  allowed  hi.  e«ra  costa  as  B.1.  avi. 
against  the  plaintiff;  Moon  v.  Caldwell,  15  p.  r.  159, 

The  case  stated  for  the  purpose  of  an  appeal  should  only  contain 
so  much  of  the  proceedings  as  is  necessary  to  rals<,  the  questions  In 
volved  in  the  appeal:  see  Paraom  v.  Standard  Inauranrv  Co  i  Ont 
/  pp.  at  p.  330,  per  Burton,  J.  A.  .         m  . 

An  order  for  a  commlBslon  in  the  common  form:  that  the  costs  are 
to  be  coats  in  the  cause,  does  not  preclude  the  Taxing  Offlcer  from  dis- 
allowing the  costs  on  the  ground  that  the  evidence  has  not  been  used  • 
Dominion,  etc.,  v.  Stinson.  9  P.  R.  177;  but  the  non-user  of  the  evil 
dence  is  not  necessarily  a  ground  for  dlsallowring  the  costs  of  if 
Hondoty.  Monetary  Time,.  18  P.  R.  141;  and  see  Bartlett  y.  Higgin, 
IMI.  2  K.  B.  230;  84  L.  T.  509. 

A  defendant's  coats  of  affldavita  in  answer  to  a  motion  for  an  in- 
junction, prepared  pending  a  stay  of  proceadlngs.  until  the  plalntllt 
should  give  security  for  coats,  were  allowed  on  the  dismissal  of  the 
action  for  not  giving  security:  WMteley  Exerciser  v.  Oamaae  1898 
2  Ch.  405;  79  L.  T.  20.  "  .  - 

Where  the  costs  of  a  Sheriff  in  an  interpleader  matter  had  been 
ordered  to  be  paid  by  the  claimant,  and  the  claimant  appealed,  con- 
tending that  the  execution  creditor  should  pay  them,  and  both  were 
able  to  pay,  the  Sheriff  was  not  allowed  costs  of  appearing  on  the 
appeal:  Ex  p.  Webaler.  Re  Morrit.  22  Ch.  D.  136. 

In  OBrien  v.  Bull.  19  C.  L.  J.  211,  a  Sheriff  unnecessarily  served 
with  notice  of  motion  for  final  order  in  an  interpleader  matter  was 
allowed  costs  of  appearing:   see  also  Robcrtton  v.  Orant,  3  Chy.  Ch. 

Costs  of  a  person  appearing  to  object  that  there  is  no  jurisdiction- 
areat  Northern  v.  Inctt.  2  Q.  B.  D.  284,  or  quia  timet  that  by  mistake 
an  order  may  be  made  against  him:  Z,lico»  v.  Frater.  9  p.  R.  319.  will 
be  given;  but  not  of  a  person  not  interested,  and  appearing  merely 
to  ask  costs:  Ca??ip6cli  v.  Holyland.  7  Ch.  D.  175;  Re  Arden  S3  W 
R.  460;  WoHer  v.  Olarit.  11  p.  R.  130. 

The  Court  cannot  prevent  the  appearance  of  persons  entitled  to 
appear,  but  may  sometimes  protect  an  estate  by  allowing  only  one 
set  of  coats  to  several  parties:  Lees  v.  Stanley,  28  Sol,  Jonr.  415  In 
fie  English's  Settlement.  60  L.  T.  44,  the  costs  of  a  trustee  were 
allowed,  he  being  properly  served, 

A  solicitor  was  by  direction  of  the  Court  called  on  to  shew  cause 
why  he  should  not  be  personally  ordered  to  pay  the  costs  of  an  appeal 
prosecuted  by  him  (or  an  ulterior  object,  and  not  for  the  benefit  of  his 
client  the  appellant;  and  an  order  was  made  directing  him  to  indem- 
nity his  client  against  the  costs:  Harbin  v.  Masterman,  1896,  1  Ch.  351, 

671,  When  anything  in  the  course  of  an  action  or  refer-  c..t.<,i„„, 
ence  which  ought  to  have  been  admitted,  has  not  been  •^""°' 
admitted,  the  party  wlio  neglected  or  refused  to  make 
the  admission  may  be  ordered  to  pay  the  costs  occasioned 
by  his  neglect  or  refusal.    C.E.  1149. 

See  Eng.  (1883)  R.  242. 
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Affidavit 


haviiiK 
niftniKi-i: 


Wilnt-Ks  f. 
for  aiteni] 


RULES  OF  COURT. 

A  Master,  or  oth»r  judicial  officer  ha.  juri»d|,  ,|„„  ,,,  „,^,  ,, 
or,l<M-  as  regards  proceedings  pending  bettorc  him:  see  Ju,!.  Act  .  ; 

Kvle  142  requires  eiich  party  to  admit  such  of  the  mRi»ri,i  .11 
tlons  in  the  pleading  of  the  opposite  party  as  are  tr„e  ' 

As  to  admissions  at  the  trlai:  see  supra,  p.  735. 

,     672.— (1)  An  affidavit  of  disbursemeuts  shall  be  mad 

.,.      by  the  solicitor  in  the  cause  or  matter  or  some  clwi 

""     liaving  the  management  thereof,  or  by  tlio  client  settin 

»™'    forth  the  sums  paid  to  counsel,  tlie  names  of  wituesse< 

''       their  places  of  abode,  the  places  at  which  tliev  were  snk 

ptrnaed,  and  the  distance  which  each  such  wituess  m^ 

necessarily  obliged  to  travel  in  order  to  attenrl  tlie  trial 

and  the  sums  paid  to  them,  and  shall  state  that  all  sucli 

witnes-ses  were  necessary  and  material  fur  the  clienl 

in  the  cause,  or  matter,  that  they  did  attend,  and  llial 

they  did  not  attend  as  witnesses  in  any  other  cause  (or 

otherwise,  as  the  case  may  be)  and  the  number  of  dav 

which  each  witness  was  necessarilv  absent  from  home 

in  order  to  attend  such  trial. 

(2)  If  a  solicitor  attends  as  a  witness  it  sliall  he  stated 
whether  or  not  he  attended  at  the  place  of  trial  as  soli 
citor  or  witness  in  any  otlier  cause,  and  whether  or  not 
he  had  any  other  business  there.  The  dav  on  which  tlie 
trial  took  place  shall  be  stated.    C.E.  1173. 

(3)  Tlie  necessity  for  maps  and  plans  used  at  tlie 
trial,  the  sum  paid  for  them,  and  that  they  were  pre- 
pared or  procured  with  a  view  to  the  trial  of  the  cause. 
shall  be  shewn  by  the  affidavit  of  disbnrseif.ents.  C.E. 
1174. 

Where  a  witness  Is  rejected  at  .Vi»i  Priui.  and  the  ruling  of  the 
Judge  Is  acdulesccd  In  by  the  parties,  and  upheld  by  the  Court,  He 
expenEes  of  his  attendance  are  not  allowed  on  taxation  as  bet»Ki 
party  and  party:  Oallotcav  v.  Kryworlh,  1.1  C.  B.  228,  So,  where  > 
^  witness  Is  rejected  by  an  arbitrator,  whether  upon  a  sufflrlent.  or  m 
Insufficient  ground:  lb.  And  where  witnesses  were  subiKrnaed  ly  tbe 
plaintiff  to  attend  at  a  trial  which  was  postpone<l  in  consequen™ 
of  the  defendant's  default,  and  the  defendant  was  ordered  to  pay 
the  toKta  of  the  day.  and  at  a  subsequent  trial  the  wllnesses  in  quee 
tlon  were  examined  and  their  evidence  proved  to  be  Immaterial,  tit 
costs  of  their  attendance  at  the  abortive  trlai  were  cilsailowed  a? 
against  the  defendant:  Christopher  v.  .Voxon.  10  P.  R.  149.  Tiie  cost? 
of  a  commission  to  take  evidence  ahroid,  ivhcn  tho  evidence  so  tak'n 
Is  not  actually  used  at  the  trial,  may  be  disallowed:  Donimon.  t«.  > 
Slivann.  9  P.  R.  177:  but  the  fact  of  its  not  bclns  "sed.  Is  not  alont 
a  sufficient  ground   for  disallowing  the  costs:    ftondnt  v.  Monftm 
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Times,  18  P.  R.  14X;  Bartlett  v.  Hiffgint,  1901,  2  K.  B.  230.  84  L.  T.  509.  BuU  872. 

TliiiH.  where  a  defendaat  In  a  Ubel  action  gave  notice  under  Rule  158, 

of  his  Intention  to  give  evidence  In  mitigation  of  damagee,  but  at  the 

trial  tho  evidence  was  rejected,  the  plaintiff  was,  neverthelfss.  allowed 

coats  of  bis  witncBses  subpoenaed  to  give  evidence  in  reply,  thougu  they 

were  not  called :  Ludlow  v.  IrvHn,  12  O.  L.  R.  43. 

When  a  cause  at  the  Assizes  is  over  at  three  o'clock  In  the  after- 
noon, witnesses  may  reasonably  be  allowed  the  following  day  for 
their  return  home,  though  their  place  of  residence  be  distant  onty 
about  fifty  miles,  and  accessible  by  trains  on  the  same  evening:  Frv^r 
v.  Sturt.  16  O.  B.  218.  It  la  not  a  general  rule  that  parties,  if  witnesses, 
are  to  have  an  allowance  for  their  attendance:  Dowdelt  v.  Australian 
koyal  Mail  Steam  Navigation  Company,  3  EI.  &  Bl.  902. 

Witness  fees  may  be  paid  by  setting  off,  with  the  consent  of  the 
witness,  the  sum  payable  against  a  sum  due  to  the  party  aubpcenalng 
the  witness,  and  an  affidavit  of  disbursements  describing  such  a 
transaction  as  a  payment  of  the  witness  fees  was  held  to  be  true: 
Re  Solicitor,  9  C.  I*  T.  35. 

Witness  fees  actually  paid  are  taxable  though  the  witness  may  have 
travelled  by  rail  on  a  free  pass:  Kerr  v.  Canadian  Construction  Co., 
5  0.  W.  R.  168. 

Witnesses  are  not.  In  general,  allowed  for  attendance  before  the 
day  appointed  for  the  opening  of  the  Court:  see  Harvey  v.  Divert,  16 
C.  B.  497.  But  when  a  material  witness  is  going  abroad,  but  Is  de- 
tained on  aubpa-na,  his  subsistence  for  the  whole  time  he  Is  detained 
may  be  allowed:  Potter  v,  Rankin,  L.  R.  5  C.  P.  518;  and  the  neces- 
sary expenses  of  procuring  the  attendance  of  a  witness  residing  out 
of  the  Jurisdiction  may  be  allowed:  Ball  v.  Crompton  r^-srt  Co.,  11 
P.  R.  256. 

Under  the  English  TTuIe  1002  (9),  which  authorizes  .tie  allowance  Surveys, 
of  such  Just  and  reasonable  charges  and  expenses  as  appear  to  have  i''*"*'  ^^'• 
been  properly  Incurred  in  procuring  evidence,  the  expense  of  surveys 
by  surveyors  to  qualify  themselves  to  give  evidence  was  allowed : 
Mackley  v.  Chillingworth,  2  C.  P.  B.  273;  and  see  In  re  Laffitte,  L.  R. 
20  Eq.  C50;  but  there  Is  no  corresponding  provision  in  Ontario.  In 
McQannon  v.  Clarkf,  9  P.  R.  555,  it  was  held  that  surveys  and  plans 
made  to  enable  witnesses  to  give  evidence,  are  not  taxable  between 
party  and  party;  and  costs  of  a  preliminary  examination  of  accounts 
by  an  accountant  to  qualify  himself  to  give  evidence  were  disallowed 
between  party  and  pa*-*'^:  Nolan  v.  Coleman.  L.  R.  8  Q.  B.  84. 

The  costs  of  pla  '  models,  etc..  useful  to  aid  fiie  Court  .nnd 

Jury   In   coming  to  erht   conclusion  may  be  allowed:    Pilgrim   v. 

■Southampton  d  Dorrntster  C.  W.  Co..  8  C.  B.  2^:  Ttatlry  v.  Kynoch. 
L.  R.  20  Eq.  632;  McOannon  v.  Clarke.  9  P.  R.  "\^.  But  the  neresslty. 
therefor,  and  that  they  were  prepared  for  the  trial  must  be  shown  in 
the  affidavit  of  (disbursements. 

The  coats  of  sending  a  special  commissioner  iibrcad  to  take  evidence  Costs  of 
In  a  case  of  a  complicated    and    important    character    were    allowed:  nfissloner'" 
yglesias  v.  Royal  Exchanpe  Ataurance  Corp'  ration.  L.  R.  5.  C.  P.  141. 

A  rnunxfl  fcp  tn  cniiTispl  In  British  rnliimbl.i  for  attendlne  at  an 
examination  of  witnesses  was  held  to  be  taxable  hetween  party  and 
party:  Logan  v.  Kirk,  14  P.  R.  130. 
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BULKS  OF  COURT. 

The  Taxing  Offlcer  mar  examine  Into  the  truth  ot  altd.vli,  „, 
oreatw:  «>,„«„„  v.  Ku:,Iz,t.  1  c.  I..  Chant.  S;l.  t1,h  «mZ 
Chr Utlao  name  of  a  witne..  In  .he  affidavit  I,  I,  La™  i  VJ. 
,  /.-.VT.  i.4  V.  C.  «.  B.  3.-,-.  All  wltnoMet.  ^houl'lto  ™id  h 
taxation  antl  only  the  sumt,  actually  pala  are  t,ixal.le  lb  L, 
vijtneea  fees  allowed  to  a  suitor:  see  U«rbl„  v.  Oordon.  19u  ;  k 

Where  wltnetaes  are  subpipnacd  anti  ,paltl  liy  1,0,1,  ,„„i„  ,. 
ceMful  party  Is  entltleti  to  recover  the  coets  of  su.h  .u„li  ,; 
the   other   party:    UrLean   v.   Evan,.   3    P.    II     1:4      ivZr 
witness  called  to  prove  facts  admitted  by  the  ,lcfen,l:,M  !„  h  .  ™ 
inatlon   for  dl«:overy   may   bo  allowed:   MrxanJcr  v.  ell,,,., 
r.  K.  1..,:  and  see  Hoiutol  v.  .IfonelarK  Times,  IS  V.  a.  m. 

I3S0  costs  of  unsuccessful  search  tor  lost  documcois  were  alio.-, 
rorOBfo  V,  Oriind  Trunk  Ry..  13  O.  L.  R.  12. 

Where  It  Is  discovered  that  fees  have  been  allowed  or  a  fa 
affidavit,  and  nothing  has  been  paid,  on  mollon  to  thP  I'oiirt  11 
may  be  disallowed:  but  there  Is  no  Jurisdiction  In  Charal™  10  eni 
tain  such  an  application:  Ho  -fini,  v.  Knml,  1,",  P.  K  Sn  and  Hum 
V  ifo»„,clf.  It  C.  1.  T.  329.  In  the  latter  case  counseltcoa  no,  „ 
at  Ihe  time  ot  the  making  of  the  affidavit,  which  staled  that  they  t 
been  paid,  were  disallowed,  though  paid  before  the  taxation  .as  dosi 

673.  In  cases  not  otherwise  provided  for,  tiie  Taxir 
Officer  may  allow  a  reasonable  sum  for  the  expense  of 
shorthand  writer,  on  the  certificate  of  the  Judsre  befoi 
whom  the  examination  of  any  witness  or  witnesses  i 
any  such  cause,  matte-  or  other  proccediiii;  takes  place 
and  also  on  the  certificate  of  a  Local  Master  in  refei 
ences  before  him  when  the  ptrtie.'  agree  to  the  employ 
ment  of  a  shorthand  writer.  C.R.  1143  and  V'f). 

Official  stenographers  are  now  provided  for  all  the  ordinary  sittlni 
of  the  Courts,  and  In  the  office  of  the  Master  in  Ortlinary.  This  S«l 
applies  when  It  becomes  necessary  for  the  parties  specially  lo  engig 
a  stenographer. 

The  Rulr  would  seem  to  apply  merely  to  proceedings  before  a  Jatlgf 
or  Local  Maiter;  but  not  proceedings  before  other  judicial  oitftt 
eg .  the  Master  In  Chambers,  or  a  Referee  whether  Speiial.  or  OBtial 
ted  vide  Hute  400. 

674.  Costs  may  be  taxed  on  an  award,  although  &( 
time  for  appealing  from  or  moving  against  the  awsr: 
has  not  elapsed.    C.R.  llfifi. 

Arbitrators  who  have  power  under  a  statute  to  award  costs,  can 
not.  unless  expressly  authorized  so  to  do.  award  them  "aa  betffeen 
Mllrltor  and  client":  »>•  Braly  rf  Toronto.  V,  P.  R.  .116;  ntitbfl 
could  they  uo  so  on  a  reference  at  I«iw.  but  it  was  otherwise  In 
Equity:  we  Moriul  v.  Palmer.  L.  R.  C  Chy.  2;.  per  llriiisli.  LJ,.  sr.^ 
indrcut  v.  Barnes,  68  L.  T.,  per  Fry,  L.J.,  at  p.  759.  This  excess  ol 
jurisdiction  may  be  objected  to  on  taxation,  when  the  obje,:Jon  appears 
on  the  face  of  the  award :  He  Beaty  tf  Toronto,  supra. 
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The  arbitrators  should  atate  the  scale  on  which  the  costs  awarded  R,us  .7. 
are  to  be  taxed :  see  Re  Prctlon.  16  P.  R.  31S.  «"«. 

As  to  the  coats  ot  arbitration  generally:   see  Tlic  ArMralioii  Acl 
(R.  S.  O.  c.  65).  as.  18-27. 

676.  The  costs  of  removing  a  bond  or  other  security  Oom  »< 
from  the  files  of  ttie  Court  for  the  purpose  of  bringing  "ft'li".'.''""'' 
an  action  thereon,  may  be  ta.xed  as  costs  in  the  cause  in 
the  action  brought  thereon.    C.R.  1156. 

676.— (1)  Costs  shall  be  allowed  and  taxed  according  T.ntot 
to  Tariff  A  appended  to  these  Rules,  and  no  other  fees, '°"' 
costs  or  charges  than  are  therein  set  forth  shall  be 
allowed  in  respect  of  the  matters  thereby  provided  for. 

(2)  The  fees  and  disbursements  payable  upon  proceed-  T.riir  ut  iii. 
ings  in  the  Supreme  Court  and  in  the  County  Courts  """•"""" 
shall  be  those  enumerated  in  the  Tariff  B  appended  to 

these  Rules. 

(3)  The  fees  and  allowances  to  be  taken  and  received  sii«ri(t.' 
by  Sheriffs  other  than  those  provided  for  by  any  sta-  '*"' 
tute  shall  be  the  fees  and  allowances  set  forth  in  the 
Tariff  C  appended  to  these  Eules. 

(4)  When  the  costs  incurred  in  Canada  of  an  appeal  <^'" '" 
to  His  Majesty  in  his  Privy  Council  have  been  awarded  sppJau". 
and  the  same  have  not  been  taxed  by  the  Registrar  of ""' " 
the  Privy  Council  the  same  may  be  taxed  by  the  Senior 
Taxing  Officer,  and  the  taxation  shall  be  according  to  the 

scale  of  Tariff  D. 

(5)  Costs  payable  out  of  the  proceeds  of  land  sold 
under  The  Devolution  of  Estates  Act  shall  be  allowed  and 
taxed  according  to  Tariff  "  E  "  to  these  rules.  (Added 
hy  Rule  of  19th  June,  1914). 

This  Rule  Is  based  on  C.  RR.  lloTa,  117S,  1179,  1189. 

Costs  of  appeals  to  the  Court  of  Appeal  under  the  Drainage  Act 
from  the  Drainage  Referee  are  taxable  on  the  Supreme  ^jUrt  scale: 
Melcatf  V.  Colchester,  2  0.  L.  R.  103. 

It  was  formerly  held  that  costs  are  taxable  according  to  the  Tariff 
in  force  at  the  time  they  are  Incurred,  notwithstanding  the  subsequent 
repeal  of  such  Tariff:  IJeJait  v.  Charlchois,  18  P.  R.  417;  Earle  v.  Bur- 
'ond.  S  O.  L.  R.  174;  9  O.  h.  R.  663;  but  the  Tariffs  In  force  under 
t^.ose  Rides  are  held  to  he  rctrospcL-tivc.  and  applicable  to  all  C03ta  not 
previously  taxed:  Re  SoHvitora,  6  O  W.  N.  623. 
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'W6  RULES  OF  COUHl. 

«"'••  •"•  A  Sheria  li  enMtled  to  demud  from  a  pemon  dilliering  to  him 

..xc.'Utlon  to  be  executed,  tho  fee.  allowed  by  the  THrltr  [or  r«rivl«',' 
warrant,  and  return;  and  the  tees  «o  paid.  It  .oIlBieii  Imm  ihe  debt., 
are  to  be  refunded  by  the  Sheriff  to  (he  person  who  Issued  the  ... 
see  rii<  Xhcrifff  AvI     H.  S.  O.  i:  ir,l  s.  31. 

As  to  the  tees  of  a  Sheriff  aetlng  under  an  order  of  iUm  Court  'a 
matters  tor  which  no  tee  Is  provided:  see  Th,  x/ciffv  i,/  ,h  a  k 
e.  16)  s.  30.  •"(K3.0. 

."."'.".M.,         ®'"-  *^'os'^  payable  out  of  the  proceeds  of  lands  sold 
n„  r..,  A.t   under  the  Devolution  of  Estates  Act,  with  the  approval 

of  tlie  Official  Guardian,  shall  be  taxed  by  the  Senior 

Taxing  Officer,  C.  R.  1258. 

(1)  Where  tlie  amount  realized  is  small,  the  Tasin; 
Officer  may  fix  a  lesser  sum  than  would  bo  allowed  ii|)(iii 
taxation.    {As  amended  b;/  Utile  of  1st  December.  J.9)v.i 

Tiie  flrst  part  of  this  Ituk-  Is  based  on  C.  R.  972  (r).  being  ai 
.■unendment  made  to  C.  R.  372  by  C.  R.  123S.  The  sub-section  (lUs 
new.  and  was  added  by  amendment. 

ux.'iVon  0/  678.  All  bills  of  costs  or  disbursements  in  proceedings 
""•'"  '""  for  the  administration  or  partition,  or  for  the  fore 
closure,  redemption  or  sale  of  mortgaged  premises  in 
which  an  infant,  lunatic,  or  person  of  unsound  mind  is 
interested,  and  all  bills  in  other  actions  where  the  amount 
is  to  be  paid  out  of  an  estate  or  out  of  a  fund  in  Court. 
or  in  which  any  infant,  lunatic  or  person  of  unsound 
mind  is  interested,  shall  be  revised  by  one  of  the  Taxing 
Officers  at  Toronto,  before  the  amount  thereof  is  in- 
serted in  any  certificate,  report,  judgment,  or  order;  but 
in  case  of  urgency  leave  may  be  grantei'  .0  issue  a  writ 
of  execution,  subject  to  the  future  revision  by  the  Taxing 
Officer,  and  if  the  amount  taxed  is  reduced  on  revision. 
the  party  entitled  to  the  costs  shall  fortliwitli  ?ive  credit 
upon  the  execution  for  the  amount  struck  off.  C.R.  IK. 
1108  and  1109.    Amended. 

Revision  of  costs  payable  out  of  'a  fund  In  Court"  is  not  conflnid 
to  cases  w-here  the  Court  has  Judicial  control  over,  or  lias  to  ettereise 
some  judicial  function  In  rer-rd  to  the  fund.  The  expression  "a 
fund  In  Court"  has  no  technical  slgnlflcat'-tn  which  makes  it  mean 
anything  different  from  "a  sum  of  money  in  Court'":  Cousineoti  t. 
Citv  of  LonOon  Firr  Iiis.  Co .  i;i  p.  R.  i:>. 

The  Court  will  not  permit  costs  occasioned  by  ituproiier  litlfaton 
or  iiL-;,'liprnt  conduct  of  proceedings,  to  be  paid  our  of  an  c;:tate  'ttt-e- 
Its  care;  and  the  amount  of  costs  allowed  between  soti<llor  and  ciien: 


REVISION    OK    TAXATION. 
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Is  not  t'ODcluilve  an  to  the  amount  whti'h  will  be  allowed  art  of  an  llnlei  i7t, 
ofte:  Brown  v.  Bui  Jell.  iO  Cll.  U.  152.  "° 

Where  coati  are  payahle  out  of  a  fund  In  wlilch  infants,  or  lunatic; 
are  Interested,  a  luxation  cannot  Ire  waived  by  agret'Uient  between  the 
solicitors:  see  In  re  Coiter,  1808,  W,  N.  8  il2).  The  Rule  applies  not 
only  to  actions  inter  partem,  but  also  to  e-r  i^tte  niattois;  cee  /,'e  .VorrI#, 
i  0.  U  R.  99, 


679.  The  local  officer  sliall  forthwitb,  after  taxing  any  Rxi.ion  ot 
such  bill  of  costs,  transmit  the  same  by  mail  to  the  i,*y"ci"' 
Senior  Taxing  Officer,  and  he  shall  allow  in  the  bill  the  ""'■"" 
postage  for  the  transmission  and  return  of  the  bill,  and 
shall  prepay  the  same;  and  shall  allow  in  the  bill  the  sum 
of  one  dollar  as  a  fee  for  the  revision  of  the  bill;  and  a 
law  stamp  for  that  sum,  with  postage  stamps  for  return 
postage,  shall  be  paid  at  the  time  of  taxation  by  the  party 
procuring  the  bill  to  be  taxed,  and  be  transmitted  there- 
with.   C.B.  1170. 

\  revision  of  taxation  Is  now  necessary  to  be  bad  only  In  the  clui  r«v1ow  »t 
of  actions  mentioned  In  Rule  678  where  Infants  or  persons  of  unsound  '•"■t'on. 
mind  are  interested,  or  the  costs  are  to  be  paid  out  of  an  estate,  or  a 
fund  in  Court. 

A  review  of  taxation  may  now  be  had  as  provided  by  Bales  681,  Apptsl  Iron. 
1183 ;  and  an  appeal  therefrom  to  a  Judge,  as  provided  by  Bulet  608-  i'",V<i°ffttfi, 
509.    These  Rvtci  supply  no  machinery  for  carrying  a  taxation  from  hnw  broosht. 
a  Local  OfUcer  before  the  Taxing  Ofldcer  in   Toronto,  except   In  the 
rases  mentioned  In  Rule  678. 


Duty  of 
Tsxinf 
Officer  on 
recpipt  of 
bill  for 
reviiion. 


680.  The  Taxing  Officer  at  Toronto,  upon  receiving  the 
bill  of  costs  shall  revise  the  taxation  either  ex  parte  or 
upon  notice  to  the  Toronto  agent  of  the  solicitor  whose 
bill  is  in  question,  as  he  may  see  tit,  giving  notice  in  all 
cases  where  the  taxation  is  not  clearly  erroneous,  or 
whfi'c  the  amount  in  question  is  large.  Notice  may  be 
by  appointment  mailed  to  the  address  of  the  solicitor 
or  his  agent.  The  Taxing  Officer  shall  re-transmit  the 
bill  when  revised  to  the  local  officer.    C.E.  1171. 

The  Taxing  Officer,  on  revision,  may  restore  items  improperly  dis-  I'ower*  of 
allowed  by  a  Local  Master;  as  well  as  strike  out.  or  reduce,  any  which  JJi'JJ/^^ 
may  have  been  Improperly  allowed,  even  though  In  the  discretion  of  revision, 
the  local  officer:  ffeim  v.  YeagUy,  6  P.  R.  60;  Re  Bohertson.  Roiertion 
V.  Boberlaon,  24  Gr.  355. 

But  the  Taxing  Officer  cannot  receive  evidence  to  shew  that  costs 
arc  payable  otherwise  than  the  order  awarding  them,  construed  by  the 
^rdin.Try  rules  of  con.strucfion.  directs:  Keim  v,  Tennley.  6  P.  R.  60; 
and  see  Edwards  v.  Pearson,  3  C.  L.  T.  504. 
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»«iit«ii.  681.-  (1)   A  porty  dissntiHfied  with  tlu-  ftilowmicp  or 

utiiXT'"  ''isiillowanco  hy  tlie  Taxing'  OfRcpr  of  tlio  whnltM.r  anv 
part  of  nny  item  may,  at  any  timo  before  the  eertilicatf 
is  signed,  deliver  to  the  otiier  party  intiT('.sti..(l  therein 
and  t<  the  Taxing  OfBo'^r,  objections  in  writiutf  to  ml 
allowance  or  disallowance,  specifying  concisely  the  iteu: 
objected  to,  and  may  tlieretipon  apply  to  the  Taxiiiu 
Officer  to  review  the  taxation  in  respect  of  the  same. 

(2)  The  Taxing  Officer  shall,  upon  request,  hold  the 
taxation  open  for  a  reasonable  time  in  order  to  allow 
such  objections  to  be  delivered.    C.K.  llHi*. 

8««  tha  Eat.  (1883)  R.  1002  (39). 

C.  R.  1182  applied  only  to  taxations  between  party  and  party,  ani] 
this  Rute  Is  also  held  not  to  apply  to  taxations  tw^tween  loUcltor  tDd 
tlient:  He  Solicitora.  6  O.  W,  N.  623. 

Clause  2  afflrms  what  waa  dt'rlded  in  Couaineau  v.  Park,  15  p,  R.  i; 

Whtff  objee  Where  the  question  la  as  to  th«  prlnrlple  of  the  whole  taiatlon, 
pr^eipli"  S'^n**  °o*  "  'o  particular  items:  Sparrow  v.  Hill.  1  Q,  B.  U.  362;  S 
iststion.  Q.  B.  D.  479;  Clark  v.  Virgo,  17  P.  R.  360;  Kc  Flrtcher  d  Dyton,  li 

W.  H.  27;  or  where  the  obj^:ctlon  Is  to  the  finding;  of  the  Tailnj  Offlwr 
on  a  preliminary  question,  and  the  hill  Is  not  taxed  at  all,  ai  hr 
instance  where  the  Taxing  Officer  finds  that  a  settlement  bas  been 
made  which,  under  the  terms  of  the  order  for  taxation.  Is  not  to  b« 
disturbed:  Re  Oeo.  Casth;  36  Ch.  P.  194;  it  Is  not  necessary  lo  ipmfy 
objections  under  this  Rule;  but  see  Cratke  v.  Wade,  80  L.  T.  3S0, 
where  it  was  held  that  the  Rule  applied  notwithstanding  those  caiei. 
where  the  Taxing  Ofllrer  refused  to  tax  the  plaintiffs  costa  of  meeiin? 
a  counter-claim  on  the  merltB,  on  the  ground  that  inch  coats  were 
unnecessarily  incurred. 

When  a  party  carries  in  an  objection  in  writing  to  an  allowance 
or  disallowance  under  this  Rule,  he  Is  only  bound  to  state  the  itvni 
to  which  he  objects,  not  the  reasons  of  his  objection :  Simmon  t. 
Storer.  14  Ch.  D.  154. 

A  Sheriff,  as  an  officer  of  the  Court  claiming  fees  by  virtue  of  Its 
process,  is  bo  far  within  its  Jurisdiction  that  his  bill  may  te  tawl 
and  this  Rule  will  therefore  apply  to  prevent  an  appeal  m  to  Items 
not  bruught  before  the  Taxing  Officer  for  review :  iforrijon  v.  Taylw, 
9  P.  R.  390. 

Except  therefore,  as  above  mentioned,  an  appeal  Joes  not  lie,  on- 
less  objections  are  carried  before  the  officer,  as  required  by  this  Rftii 
see  Rule  ilOS.  and  Siwwfhm  v.  Uunlington.  12  I*.  U.  2i>-  uor  will  a^ 
appeal  be  allowed  as  to  any  item  not  included  m  such  objecilons: 
Plan  V.  Crand  Trvnk  Ry.  Co..  12  P,  R.  2711;  Caviiihrll  w  Bah^r.:"  O.h.^ 
291.  Any  objections  to  the  taxation  must  be  carried  In  In  wrlti« 
before  the  signature  of  the  officer  la  affixed  to  his  oertlflcate:  Cuerrier 
V.  Whit*;  12  P.  R.  571;  but  see  clause  (2i.  It  is  a  nufflnent  ftftlS- 
<Bt*'  !f  the  officer  ascertains  the  correct  amount  p^iy^iblc  at  the  foot  !>'■ 
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the  bill,  and  ootcK  the  bill  of  coBti  ii  taxed  • 
date,  and  vi>rifleH  the  wbole  by  bin  Blgnature:  lb.  After  havltif  so 
a<^ed,  the  TaxloB  OfTlcer  has  no  po^^^T  to  alter  what  hav  bern  iillowed, 
or  disallowed.  I'xcept  mere  rlrrh  al  frrora:  lb.:  Lnrifftry  v.  Dunwuhn. 
10  P.  R.  444. 

Where  a  party  hai  by  miitake  omitted  to  put  In  written  n'^j^ctlom. 
ibe  certificate  may.  In  a  proper  case,  be  f>t  aside  to  enable  obJectloDn 
to  be  carried  In:  nee  Robinson  v.  KngU.    '    M  0.  L.  R.  385. 

A  penon  wbo  la  not  a  party  to  Ihe  .king  of  an  order  for  tha 
taxation  of  co&ta,  and  who  deslreit  lu  have  the  taxation  reviewed, 
ought  to  apply  to  set  aside  the  order  for  taxation,  and  not  apply  to 
revle-v  tha  taxation:  Charlton  v.  CHarHon,  W.  N.  1212,  183;  31  W.  R. 
237. 

For  form  of  Mating  objections:  see  H.  A  L.  Forme.  No.  1696. 

See  also  7'umbull  v.  Sanson.  .1  C.  P.  D.  264,  for  examplei  of  objec- 
tions. 

682.  The  Taxincr  Officer  shall  then  reconsider  and  re-  r«vi.w  of 

....  J    1  IM.Uon 

view  his  taxation  upon  such  abjections,  ana  he  may  re-  |>|IjT.iiih 
ceive  further  evidence  in  respect  thereof,  and,  if  required, 
lie  shall  state  cither  in  his  certificate  of  taxation  or  by 
reference  to  such  objections,  the  ^.-ounds  and  reasons 
of  his  decision  thereon,  and  any  special  facts  or  circum- 
stances relating  tlereto.    C.R.  1183. 

See  Eng.  (1883)  R.  1002  (40). 

A  notica  served  at  4.30  p.m.  to  conalder  objections  at  1  p.m.  o& 
ttie  following  day,  was  considered  sufficient:  He  IliU,  33  Ch.  D.  288. 

The  officer  should  Include  In  his  certlScate  of  the  result  the  points 
ot  objection  to  his  taxation.  After  giving  a  certmcato  of  the  result 
he  is  /unclus  ojicio:  Langtrv  v.  DumouHn.  10  P.  R.  444.  Certificates 
ot  ruling  on  any  points  pending  the  taxation  may  be  given,  from  which 
an  appeal  may  be  bad:  i&. 

Appeals  from  taxation  are  governed  by  the  r.actlce  on  appeals  from 
Chamber  orders:  iiulc  509.  and  should  tb<-:.')re.  under  Rule  505,  be 
brought  on  within  ten  days  from  the  date  of  the  certificate  on  a  notice 
served  within  tour  days:  Stark  •:.  fiahcr.  11  P.  R.  23.',. 

Upon  an  appeal  the  Judge  has  no  power  to  review,  or  revise,  the 
taxation  of  any  items  not  objected  to  as  provided  by  Rule  6S1.  nor 
refer  them  for  review,  or  rcvlsln,  to  any  officer:  Campbell  v.  Baker. 
9  O.  L.  R.  291,  and  aemblr.  he  s  no  power  to  refer  the  bill  or  the 
Items  objected  to  to  any  officer,  but  should  htaself  decide  the  Question 
raised  by  the  objection. 

683.— (1)  A  Sheriff  claiming  any  fees,  poundage,  ex-  tjxi.c^ 
penses  or  remuneration,  which  have  not  been  taxed,  co.t.. 
shall,  upon  being  required  by  either  part\ ,  and        pay 
ment  of  25  cents  for  a  copy  of  his  bill  in  detai.  .  .^hicli 
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["•n"*'"  T  ri'inuncrntioii,  08  tlie  cnse  miiy  \n:  tajwl  bv 
till-  proper  TiixiiiK  Oflici'r  of  liis  ccmiily.    C.H.  il'.i:i 
.»i.i...iio         ('J)  A  Slii'rilT  hIiiiII  iioI.  willioiit  taxiitinii.  I'oll.rt  nny 
'I'liiH.'       ft'fs,  ooHtH,   pniin<laK<>  or  cxpciises.   al'ttT   he  has  ln'i.n 
required  to  linve  the  snnie  taxed.    ('.|{.  11!)."). 

Thi!  Kxrrtitlon  iTpilirnr  U  not  llalile  far  HIiorirT'ii  ft^M  when  t  iili 
undfr  thn  rtsi'iitlon  Is  ■tay«tl:  •«•  Mfitttaijvr  v.  Ititiirx,  mil,  :  K,  R, 
ri9r) ;  104  I^.  T.  Olf),  A  Taxlni  Offlt-cr  would  bf  boiinil  by  tbe  T:irm  m 
vould  have  no  Jnrliiltrtlon  to  redilcp  the  HbertlT'R  ft'ett  Im-Iow  «liat  hf 
la  rntltlrd  to  by  the  Tariff:  but  the  Court  may  ilo  lo:  ■<>  Bulr  «SI 

I'ni) ..(  684.  Tlie  Sheriff  or  the  partv  reciuirinij  tnxation  may 

.Vr"  obtain  au  uppoiiitrneiit  for  tnxutiou.  ami  thu  TiixinitOffi 

cer,  upon  pniof  of  service  of  sueli  appointniunt  or  upou 
the  parties  altemliuK  before  him,  shall  exaiuliii'  the  hill, 
and  satisfy  himself  tliat  the  items  charged  in  such  bill 
arc  correct  and  leRnl,  and  strike  out  items  cliarwd  fnr 
unnecessary  services,  and  nive,  when  requested,  s  oortift 
eate  of  the  taxation.    C.B.  1196  and  1194,  amended. 


'.'i'.nnn  'JU"      ^^-  ^  party  dissatisfied  with  tlie  taxation  may  ajipesl 
>h,riii  •        therefrom  as   in   ordinary   cases   of  taxation  hetiveen 
party  and  party.    C.R.  1197. 

S««  supra,  p.  111*5.  for  practice  on  appeals  from  taxation  Inordlaari 
cases. 
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686.— (1)  Wliere  part  only  is  made  by  the  Sheriff  on, 
or  by  force  of  an  exeoution  against  Roods  ami  chattels. 
the  Sheriff  shall  be  entitled,  besides  his  foes  anil  ei 
penses  of  extimtion,  to  poundage  only  upon  tlie  amounl 
so  made  by  him,  whatever  be  the  sum  indorsed  upon  tkf 
writ ;  and  where  the  personal  estate,  except  chattels  real 
of  the  .iudffinent  debtor  is  seized  or  advertised  on  oi 
under  an  execution,  but  not  sold  by  reason  of  satisfiic 
tion  having  been  otherwise  obtained,  or  from  somcotliei 
cause,  and  uo  money  is  actually  made  by  the  Sherin 
on  or  by  force  of  such  execution,  the  Slievillf  shall  h 
entitled  to  the  fees  and  expenses  of  execution  and  pound 
age  only  on  the  value  of  the  property  seized  not  exceed 
ing  the  amount  indorsed  on  the  writ,  or  such  less  sun 
as  the  Court  may  deem  reasonable, 

(2)  Where  land  or  chattels  real  of  the  judgment  delitoi 
have  been  advertised  under  an  execution,  but  not  soldbj 
rensoii  of  payment  or  satisfaction  having  been  ntlierwis. 
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nlituinod  OH,  or  witliiii  oin;  iiiotitli  heforu.  the  iluy  on  ■•*•  *"" 
wliii'h  tlio  piitptTty  liHs  hcfii  uiUi-riistHl  to  be  sold,  or  any 
(luy  to  which  tite  Halt*  may  be  iidjourned,  the  ShcritT 
shall  be  entitled  to  the  feen  and  (>xponseB  of  the  execu- 
tion, and  the  poundage  only  on  tlio  value  of  the  dcbtor'tt 
interoHt  in  the  property  not  exceeding  the  amount  in- 
doFHcd  on  the  writ,  or  such  lows  sum  as  t!»e  (.'ourt  nmy 
ilrom  reasonable.    CM.  IVK). 

Fa«miM[«< — The  merp  tipllvf-ry  of  th<-  writ,  witlioitt  nn  Actual  or  fuuniit^* 
virtual  ■olzurc,  doci  not  t>tiiltl«>  the  Hherlff  to  poundage:  \a$h  ^-'Z,^^^* 
OiikemoH,  L.  K.  2  C.  P.  2:>Z;  Mart  it  v.  UuuUnn.  2  C.  L.  Cljlim.  60: 
but  tbc  receipt  of  iuuut>y  by  the  Sheriff  under  a  writ  is  a  virtual 
•  xecutlon  of  the  writ,  though  there  U  no  actual  Holzure  or  tale:  Con- 
solidated Bank  v.  Blckford,  7  P.  R.  172:  BiiaUkt  v.  Hath  CoUiery 
Co.,  3  Kx.  D.  469;  Ex  p.  Lithgow.  10  Ch.  U.  Ifi9.  Where  there  luis 
Iwen  a  leizure,  the  Sherllt  Is  entitled  to  poundage,  though  there  be  no 
ule,  1(  by  rompulHlon  of  the  writ  the  dabt  li  recovered  directly 
tlirough  the  ShcrifT:  Mttrtimorr  v.  Cragg,  ZC.  P.  U  216.  overruling 
Roe  V,  Hammond,  "*  C.  P.  D.  300,  or  IndlrectTy  by  means  of  aome  com- 
promise  which  is  the  coDtequence  of  the  seizure,  Mubjcct  to  liuXc  686; 
iiortimorv  v.  Cragg,  tupra;  Thomaa  v.  Cotton,  12  IT.  C.  Q.  B,  148; 
OUletpie  V.  Hhaw.  10  IT.  C.  L.  J.  100;  McHoberti  v.  ''nmilton.  7  P.  K. 
90:  but  not  where  the  writ  la  withdrawn  by  directior  law:  Mortimore 
V,  Cragg,  tupra;  Walker  v.  Fairfield,  8  C.  P.  9B;  or  lere,  before  sale, 
an  order  Is  made  for  delivery  of  the  goods  to  a  re.^iver:  He  Ludford, 
33  W.  R.  152;  61  U  T.  240;  Re  Ludmore.  13  Q.  B.  D.  41B;  or  to  an 
offlrlal  receiver  in  bankruptcy:  In  re  Thomat,  1899,  1  Q.  B.  -iiO. 

Where  after  seizure,  but  before  sale,  the  exerution  ciedltor  bc--ome 
disentitled  to  enforce  the  Judgment,  the  Sheriff  fannot  sell  for  tl 
purpose  of  realizing  his  fees,  charges  and  expenses:  Sneary  v.  Abdy, 
Ex.  D.  299;    but  the  execution  creditor  is  liable  therefor:   see  Moh 
tague  v.  Darict,  1911,  2  K.  B.  595;  104  L.  T.  645. 

Where  the  money  levied  has  to  be  restored  to  defendant  in  conae 
quence  of  some  art  of  the  plaintiff,  tbfi  flherlff  may  recover  poundage 
from  the  latter:  Henry  v.  Commercial  Bank.  17  U.  C.  Q.  B.  104;  aee 
Morriaon  v.  Taylor,  9  P.  R.  390. 

A  Sheriff  upon  arresting  a  judgment  debtor  under  ca.  s'l.  thereby 
becomes  at  onca  entitled,  as  against  execution  creditors,  to  full  pound- 
age on  the  amount  of  the  execution:  M-\ab  v.  OjtpenhrimrT,  11  P.  R. 
348. 

The  Sheriff  ia  only  entitled  to  poundage  on  the  sum  paid  over,  not 
on  what  he  retains  for  himself:  Miihie  v.  Rcynolda,  24  U.  C.  Q.  B.  303. 
If  he  makes  part  only  by  force  of  the  execution,  the  poundage  Is  only 
on  such  part;  and  If  a  seizure  is  not  followed  by  a  sale  by  reason  of 
Bat'sfaction  having  been  otherwise  obtained,  and  no  mimey  Is  actually 
made  by  the  Sheriff  on  or  by  force  of  the  execution,  the  poundage  la 
only  on  the  goods  seized,  and  a  Judge  may.  on  application,  under  this 
Ruh\  award  such  less  sum  as  may  be  reasonable:  sec  Wafisworth  v.  Bell, 
S  P.  R.  478;  Bouvian  v.  Massun.  1  C.  I-.  T.  109;  Morrison  v.  Taylor, 
9  P.  R.  390:  Hamilton,  etc..  v.  Oore  Bank.  20  Gr.  202;  Re  Ludford,  51 
L.  T.  240.    If  no  such  application  Is  made,  the  Sheriff  would  seem  to  he 
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entitled  to  full  poundage  on  the  goods  seized:  sro  Itro'kiiUc  etc   t 
Canada  Cintral,  7  P.  R.  372,  376. 

The  Sheriff  was  held  entitled  to  poundage,  on  three  several  writs 
Issued  by  the  same  solicitor,  and  placed  In  bis  hands  at  the  Bame 
time:  Orant  v.  Grant,  10  P.  R.  40;  but  see  now  The  Vnditori  Heue!  ti 
IR.  S.  O.  c.  SI),  a.  29. 

For  the  proper  mode  or  comiputing  poumiage:  see  Firming  v  UaU 
9  P.  R.  310. 

The  Sheriff  was  formerly  not  entitled  to  poundage  upon  an  execu- 
tion against  landb.  unless  there  had  been  an  actual  sale:  Merckanti 
Bank  V.  Campbell,  32  C.  P.  170;  French  v.  Lake  Superior  itinemi  Co. 
U  P.  R.  541;   Rule  686   (2)   now  makes  provision  on  that  subjeet. 

The  plaintlfT's  solicitors  are  not  liable  to  the  Sheriff  for  hia  fees  In 
the  absence  of  any  contract,  and  no  contract  Is  implied  from  lodgiu 
the  writ  In  the  SherilT's  ofQce:  Royle  v.  Btuby,  6  Q.  B.  D.  171. 

Allowaner  AllowABee  where  PonndM:*  or  Fnll  Fonndrnge  not  ReosTemUe. 

po''nndaJ°"not  "-^  Sheriff  was  formerly  only  entitled  to  poundage  for  money  actually 
recoverable,  passing  through  his  hands,  and  he  was  not  entitled  to  charge  poundaie 
on  moneys  paid  by  the  execution  debtor  direct  to  the  execution  creditor. 
or  his  solicitor:  Hamilton  d  P.  D.  Ry.  Co.  v.  Oore  Bank.  20  Gr.  190; 
but  now  where  the  payment  is  made,  or  the  claim  is  settled,  after 
seizure  of  the  debtor's  goods,  the  Sheriff,  though  not  entitled  to  pound- 
age on  the  whole  amount  recovered.  Is  under  this  Rule  entiti,  .  to 
poundage  on  the  value  of  the  goocte  seized,  not  exceeding  the  amount 
indorsed  on  the  writ,  unless  an  order  for  a  leas  sum  is  made  under 
clause  (1):  and  see  McRohertn  v.  Hamilton,  7  P.  R.  95.  Wherft  the 
money  is  paid  direct  to  the  Sheriff  without  any  seizure  he  is  entitled 
to  his  poundage  and  fees :  Contolidated  Bank  v.  Bickford,  7  P.  R.  171; 
and  where  the  full  amount  to  be  levied  is  paid  to  the  Sheriff  after 
seizure,  but  before  sale,  he  Is  entitled  to  poundage  on  the  amount  rt 
celved,  and  not  merely  on  the  value  of  the  property  seized;  see  Re 
Black  Eagle  Gold  Co.,  6  O.  L.  R.  512.  Rules  686-6S8  do  not  apply  !d 
such  a  case;  the  money  so  made  Is  made  under  the  execution.  Where 
to  avoid  a  sale  Judgment  debtors  agreed  with  the  Sheriff  to  pay  a  pro- 
portfon  of  the  dally  taking,  money  so  paid  to  the  Sheriff  was  held  to 
be  made  under  the  execution:  Robinson  v.  Burnell's  Vienna  Baking  Co.. 
1904,  4  K.  B.  624. 

The  original  Rule  did  not  authorize  a  Sheriff  to  collect  poundaii 
under  an  execution  against  lands  where  the  lands  had  been  adver- 
tised hut  not  sold:  "se  Merchants  Bank  v.  Campbrll,  32  C.  P.  KO; 
French  v.  Lake  Supcrioi;  etc.,  14  P.  R.  541;  clause  (2)  now  makes  pro- 
vision In  that  respect. 

The  Sheriff  is  not  entitled  to  poundage  wherp  the  goods  seized  are 
upon  an  interpleader  issue  determined  not  to  tie  the  goods  of  the  exe- 
cution debtor,  even  though  they  have  been  sold  under  the  Interpleader 
order:  Turner  v.  Crazier,  14  P.  R.  272. 

Where,  In  consequence  of  an  appeal  by  the  execution  debtor,  the 
Sheriff,  after  seizure,  withdrew  of  hia  own  motion.  u»  >itvt'  ewm 
to  parties,  and  the  execution  was  subsequently  superseded,  he  «'as 
held  entitled  to  compensation.  The  principle  of  thf  Rule  Is  that 
where  the  Sheriff  has  made  a  seizure,  and  his  prmredinps  arv  inter- 
rupted before  the  execution  is  executed,  he  (s  entitled  to  his  pound- 
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age.  or  a  budi  in  lieu  thereof,  and  that  the  means  by  which  the  inter-  Rnlti  687. 
ruptlon  takes  plate  is  of  no  consequpncp ;  Wcrgar  v.  Orand  Trunk  ftv.     ***• 
Co.,  16  P.  R.  371. 

Where  by  reason  of  the  malting  of  a  winding-up  order  under  the 
Dominion  Winding-up  Act,  an  execution  becomes  intercepted  before 
sale,  this  Rule  does  not  apply  so  as  to  entitle  the  Sheriff  to  compensa- 
tion In  lieu  of  poundage;  Re  Paltneraton  Packing  Co.,  AI/on'»  Claims 
4  O.  W.  R.  339. 

Poundage  covers  the  risk  and  responsibility  cast  upon  the  Sheriff 
in  seizing,  retaining,  selling,  and  returning  the  money.  If  his  action 
be  intercepted  so  that  he  does  not  make  the  money,  it  is  for  the  Court 
to  say  what  allowance  shall  be  made  to  him  in  lieu  of  poundage: 
Wadiworth  v.  Bell.  S  P.  R.  478.  See  also  Horrison  v.  Taylor,  9  P  .R. 
390. 

687.  Where  there  are  writs  of  execution  upon  the  same  wh.n  sh.ritr 

T         ■  1  J 1  I  entitled  to 

judgment  to  several  counties  or  districts  and  the  personal  »>u«m«  •"'i 
estate  of  the  judgment  debtor  has  been  seized  or  adver- 
tised, in  one  or  in  one  or  more  or  all  of  such  counties, 
but  not  sold,  by  reason  of  satisfaction  having  been  ob- 
tained under  and  by  virtue  of  a  writ  in  any  of  the 
counties,  and  no  money  has  been  actually  made  on  the 
execution,  the  Sheriff  shall  not  be  entitled  to  pound- 
age, but  to  mileage  and  fees  only  for  the  services  actually 
rendered  and  performed  by  him,  and  the  Taxing  Officer 
may  allow  him  a  reasonable  charge  for  such  services,  in 
case  no  special  fee  therefor  is  assigned  in  any  tariff  of 
costs.    C.E.  1191. 

See  Lee  v.  Dangar,  1892.  1  Q.  B.  231;  2  Q.  B.  337 ;  Re  Wells,  68  L.  T. 
231. 

Where  concurrent  writs  of  fifa  (goods)  were  issued  to  two  Sheriffs 
who  each  seized  sufBcient  to  satisfy  the  execution,  and  the  parties  then 
settled,  and  the  Sheriffs  were  ordered  to  withdraw,  it  was  held  that 
the  Sheriff  who  first  received  the  writ  was  entitled  to  poundage,  but 
that  Iha  other  Sheriff  was  entitled  only  to  the  other  fees,  and  to  an 
allowance  in  respect  of  any  other  services  which  a  Judge  might  think 
reasonable:  Brotcn  v.  Johnson.  5  U.  C.  L.  J.  17. 

688.  Where  a  person  liable  on  an  execution  is  dissatis-  j;";!.--,,,) 
fied  with  the  amount  of  poundage  fees  or  expenses  of  ex-  f','j;'co«nr 
execution  claimed  by  a  Sheriff,  the  Court  may,  before  or  «'/„»''^, 
after  payment  thereof,  npon  the  application  of  such  per-  .mount, 
son,  upon  notice  to  the  Sheriff,  if  the  amount  appears  to 

be  unreasonable,  notwithstanding  that  it  is  according  to 
the  tariff,  reduce  the  same  or  order  the  same  to  be  re- 
funded upon  such  terms  as  may  seem  just.    C.B.  1192. 

See  Rule  683  which  provides  for  a  taxation  of  a  Sheriff's  tecs, 
poundage,  etc.,  by  a  Taxing  Officer.    This  ffuli-  la  apparently  Intended 
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to  nitet  cases  where  a  taxation  would  not  be  n  aufflcient  remedy  and 
enablps  the  Court  to  allow  a  leas  sum  than  the  Tariff  charges  by  which 
a  Taxing  Officer  would  be  bound. 


Kollcitor  ut 
jiropprty 


ReKi»tr»ti(n 
cf  Fbcrgv. 


689.-11)  Where  a  solicitor  Iiiis  been  cniployea  to 
prosecute  or  defend  any  oause  or  matter,  the  Court  mav. 
upon  a  summary  application,  declare  such  a  solioitor.  or 
his  personal  representatives  to  be  entith-il  to  a  diari:*' 
upon  the  property  recovered  or  preserved  through  the 
instrumentality  of  such  solicitor,  for  his  costs,  ciiarges 
and  expenses  of  or  in  reference  to  such  cause,  matter  or 
proceeding;  and  all  conveyances  and  acts  done  to  defeat, 
or  which  may  operate  to  defeat,  such  cliarj,^e  or  rijrlit 
shall,  unless  made  to  a  hand  fide  purcliaser  for  \ahio  with 
out  notice,  be  absolutely  void  and  of  no  effect  as  against 
such  charge. 

(2)  The  Court  may  make  an  order  for  taxation  of  such 
costs,  charges  and  ex])enses  and  for  the  raising  and  pay- 
ment of  the  same  out  of  the  property.    C.R.  1120. 

This  Ifulc  fs  based  upon  Imp.  Act.  23  &  24  V.  c.  127.  s.  28.  which 
was  enacted  In  consequence  of  the  decision  In  Shaw  v.  .Vrale.  27  L, 
J.  Ch.  444;  6  H.  L.  C.  581,  that  a  solicitor  has  no  Hen  on  real  estate 
recovered  for  the  client.  The  charge  authorized  by  this  Ruk  may 
extend  to  either  real  or  personal  property. 

The  charge  authorized  to  be  declared  Is  more  extensive  anJ  more 
beneficial  than  the  ordinary  lien  of  a  solicitor;  the  latter,  besides 
being  limited  to  the  document  and  funds  of  a  client,  cannot  as  regards 
documents  be  actively  enforced,  and  as  to  them  Is  a  mere  right  ot 
retainer,  and  may  be  lost  by  giving  up  possession;  whereas  a  charge 
under  this  Rule  may  extend  to  almost  any  kind  of  property,  and  irlli 
entitle  the  chargee  to  apply  for  a  sale  of  the  property  subject  thereto, 
in  order  to  raise  the  amount  of  the  charge. 

A  charge  under  this  Rule  is  iu  the  nature  of  a  statutory  mortgage, 
and,  as  against  purchasers  and  other  Incumbrancers,  the  aame  pn- 
cautions  may  be  necessary  to  preserve  priority,  as  in  the  case  of  as 
ordinary  mortgage;  where  the  charge  is  on  land.  In  order  to  retain 
priority  It  would  seem  to  be  advisable  to  register  the  order  creatlDg 
the  charge  in  the  proper  Registry  Office.  The  registration  shoulij  b* 
effected  by  means  of  a  certificate  under  the  hand  of  the  proper  offlcer, 
and  his  seal  of  office  or  the  seal  of  the  Court. 

Where  a  solicitor  brought  an  action  to  recover  bis  bill  of  costs  of  a 
redemption  action,  and  claimed  a  lien  on  the  land,  the  snbject  of  the 
redemption  action,  he  was  held  entitled  to  register  a  certiScate  of 
Ua  pendens  against  the  land:  O'Flynn  v.  Middlcton.  :>  0.  h.  R.  621. 

The  Rule  gives  the  solicitor  an  ancillary  right— one  nut  Intended  to 
displace  the  liability  of  the  client  to  pay  the  solicitor  out  of  hla  own 
pocket— but  one  ancillary  to  his  right  tu  be  paid  on  his  Ma!n«: 
NeviUs  v.  Ballard.  18  P.  R.  134.  See  also  Re  Born.  1900,  2  Ch.  43!; 
83  L.  T.  51. 
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The  Rule  authorizes  the  Court  to  Interfere  in  regard  to  any  pro-  Bol»  6B». 
perty.  real  or  pergonal,  for  the  protection  of  the  solicitor,  in  the  same  pruvtrtj 
way  as,  upon  equitable  ground.'),  it  previously  Interfered  in  the  case  of  recovered  » 
a  judgment;  Barker  v.  St.  Quiatiti.  12  M.  ft  W.  441;  or  a  fund  in  r"""""' 
Court;  Uaymta  v.  Voorcr   33  Beav.  431;  lie  Born.  1900,  2  Ch.  433;  83 
I.,.  T.  51,  recovered  through  the  services  of  the  solicitor. 

The  construction  placed  upon  the  Imp.  Act  is  that  it  gives  a  dis- 
cretionary power  to  the  Court;  the  solicitor  has  no  absolute  right  to 
the  charge,  but  only  power  to  ask  the  Court  in  the  exercise  of  Its  discre- 
tion to  malie  the  charge;  SeriUs  v.  Ballard.  18  P.  R.  134;  Harrison 
V.  Harrimn,  13  P,  D.  180;  Picrson  v.  Knutsford  Estates  Co..  13  Q. 
B.  D.  66G;  Re  Humphreys.  1898,  1  Q.  B.  526,  and  see  Re  Born,  supra. 

In  the  case,  therefore,  of  a  Judgment  recovered  by  an  infant  suing 
by  his  next  friend,  though  the  next  friend  and  not  the  Infant  was 
liable  to  the  solicitor,  a  charge  was  declared  in  favour  of  the  solicitor 
upon  the  judgment  to  the  extent  only  of  the  costs  taxed  against  the 
defendant,  and  the  Court  refused  to  order  a  sale  of  the  judgment  to 
enforce  the  charge:  Nevills  v.  Ballard,  18  P.  R.  134. 

What  property  has  been  "  recovered  or  preserved  "  is  a  question  of  ■ 
fact  in  each  case:  Roivlamts  v.  Williams.  W.  N.  1885,  194;  Boss  v.  i 
Huilon,  42  Ch.  D.  198. 

Under  the  Imp.  Act  property  has  been  held  to  have  been  recovered 
or  preserved,  by  recovery  of  a  judgment  for  money:  Birchall  v.  Pugin. 
L,  R.  10  C.  P.  39T;  Orford  v.  Fleming.  18  C.  L.  T.  142:  34  C.  L.  J. 
238.  413;  or  costs:  DolJotc  v.  GorroM,  14  Q.  B.  D.  543;  52  L.  T.  240; 
by  a  judgment,  in  a  foreclosure  action:  IVilson  v.  Round.  4  Qiff. 
416;  10  Jur.  N.  S.  34;  In  a  redemption  action:  Seliolefleld  v.  Loekwood 
(1868).  U  R.  7  Eq.  83;  O'Flynn  v.  Middleton,  supra,  p.  1354;  in  an 
action  to  establish  the  validity  of  a  will:  Ex  p.  Tweed,  1899,  2  Q.  B. 
167;  or  a  mortgage:  Keenan  v.  ArmsfronfiP,  27  L.  R.  Ir.  371;  in  a 
partition  action:  PHtehard  v.  Roterts,  L.  R.  17  Eq.  222;  in  an  action 
of  detinue:  Catlow  v.  Cafloii-,  2  C.  P.  D.  362;  in  an  action  to  remove 
a  cloud  on  the  title  to  land:  Jones  v.  Frost,  L.  R.  7  Chy.  773;  or  by 
means  of  a  compromise:  In  re  Meter  Cabs,  1911.  2  Ch.  557. 

Proceeds  of  property  realized  under  a  sale  under  an  order  of  the 
Court  is  "property  recovered";  but  where  the  client  of  the  solicitor 
who  has  conducted  the  sale  is  a  debtor  to  the  estate  of  which  the 
property  sold  formed  [art,  and  his  costs  have  been  ordered  to  be  set 
off  against  his  indeirtedness,  his  solicitor  cannot  also  obtain  a  charg- 
ing order  in  respect  of  such  costs,  even  though  the  client  be  insolvent 
and  unable  to  pay  the  costs:  Re  roekrell.  Pinkey  v.  Coekrell.  1912. 
1  Ch.  23 ;  105  h.  T.  662. 

Proceeds  of  property  realized  by  plaintiff  in  a  debenture  holders 
action  through  a  receiver  1»  property  on  which  the  solicitor  for  the 
plaintiff  and  receiver  is  entitled  to  a  charge:  In  re  Home,  Home  \. 
Home.  1906,  1  Ch.  271.  Property  In  respect  of  which  a  receiver  has 
been  appointed  ,is  "property  preserved"  notwithstanding  in  the 
result,  the  appointment  may  not  prove  beneficial  for  the  beneliciarles : 
Re  J'lirncr.  Wood  v.  Turner.  1907.  2  Ch.  126;  95  L.  T.  861;  90  L,  T.  798. 

So  money  paid  into  Court  as  a  condition  of  obtaining  leave  to  de- 
fend is  "recovered  or  preserved":  Moxon  v.  yheppard.  24  Q.  B.  P. 
627;  and  money  paid  into  Court  with  a  defence.  If  the  plaintiff 
becomes  entitled  to  take  It  out:   see  Emden  v.  Carte.  19  Ch.  D.  311; 
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no  where  the  fund  consists  ot  rents  liald  Into  Court  by  a  ,.„.,i„. 
the  action:  H,;  Knlglit.  1892,  2  ch.  368.  'icmc  „ 

A  solicitor  lor  the  liquidator  of  a  <'omi)any  which  had  been  r, 
constructfd,  was  allowed  a  charge  on  lhi.  asaets  of  the  comnany  Z 
coslB  of  proceedings  In  Court  Incurred  In  reconstruction'  ffr  r,!,'.„. 
118  !>.  T.  Jour.  315.  '  "'^ ''"'»'»■ 

A  defendant's  solicitor  may  be  entitled,  as  where  a  delcnilaDt 

eessfully    resisted    claims    of   a    mortgagee    In    a   forrclosure  Mtioi 

Srholf/li'M  V.  r.ocku-ood.  U  n.  7  Kq.  83;  and  where  an  actinn  i„  .» 


aside   a  settlemer^t    iRc  Kenne,   L. 


ere  an  action  lo  m 
12  Kq.  list,  or  to  attach  a 
vessel  (Th,-  Hcinrich.  L.  R.  3  A.  »  E.  r,05)  wis  dismissed'  .«'  a 
Kmith  V.  IViiifer.  18  W.  R.  447. 


Properly 
not  niibjrct 
to  chfcpifing 
ordfP. 


Co*tt  re- 
coverahla 
under  chsrf  ■ 
ire  order. 


'  also 


I'ropert)  was  held  to  be  not  recovered  or  preserved  wb're  a  wIdJ 
Ing-up  petition  was  successfully  opposed:  He  Vnil.d  shepherds  Wdeal 
UOBC  Co..  W.  N.  188B,  15;  nor  where  In  an  administration  action  ne. 
trustees  were  appointed,  hut  further  proceedings  were  stayed:  Pinter- 
Ion  V.  Eatton,  L.  R.  16  Eq.  490;  nor  where  an  easement  is  !hc  subjm 
of  the  action  and  Its  existence  Is  afHrmed;  *'oxon  y  (/.iscoidne  1  R 
9  Chy.  6.-14.  »    .      n 

Money  paid  Into  Court  by  a  plalntlll  as  security  tor  costs,  is  mi 
-money  recovered  or  preserved"  by  'lie  plaintiffs  solicitor  slthii 
the  meaning  of  this  liiile:  Ql'uson  v.  Le  Temps  P.  Co..  in  o.  l.  R.  434; 
not  even  where  the  plaintiff  succeeds  In  the  action:  ;.',■  WdifSii-ort/i, 
nhoilcs  V.  Suflden.  29  Ch.  D.  517;  but  see  Piirry  y.  Porri).  30  Sol.  Jour 
386:  Hull  V.  Hull,  1891,  P.  302;  but  where  an  appeal  is  successful  the 
costs  paid  under  the  judgment  and  ordered  on  the  appeal  to  be  re- 
funded are  property  recovered:  Ouy  v.  Cliurclim.  3.')  a.  D.  1S9. 

The  "  cause,  matter  or  iiroceedlng,"  mentioned  In  file  Itule.  mus: 
be  some  civil  cause,  matter  or  proceeding  In  a  Court  of  Justice:  moDey 
recovered  by  means  of  criminal  proceedings:  Re  Humphries.  1S3S.  1 
Q.  B.  520;  or  In  an  arbitration:  Macfarlane  v.  Lister,  37  Ch.  D.  ii, 
are  not  within  the  Rule:  nor  Is  alimony  decreed  In  divorce  proceed- 
ings: Leete  V,  ■«'(€,  48  U  J.  P.  61;  Crosj  v.  Cross.  43  L.  T.  53^;  nor 
an  allowance  made  by  the  court  for  the  maintenance  of  a  lunatic's 
wife,  out  of  the  lunatic's  estate:  Re  RoDinson.  27  Ch.  D.  160.  The 
Jurisdiction  to  declare  a  charge  Is  discretionary,  and.  It  's  said,  should 
be  rarely  exercised  In  bankruptcy  proceedings:  Re  H'jmphreys.  1S9<, 
1  Q.  B.  .'520. 

A  claim  and  counter-claim,  where  both  are  successful,  must  be  coQ' 
sldered  as  one  action  for  the  purpose  of  determining  the  solicitor's 
right  to  a  charging  order:  Wcstacotl  v.  ilci'an,  1S91.  1  (J.  B.  ITC 
Pill'  Philippine,  L.  U.  1  A.  t  E.  309. 

The  charge  may  affect  not  merely  the  client's  interest  but  tlie 
Interests  of  others,  the  solicitor's  services  being  In  the  nature  of  sal- 
vage: Cri'cr  V.  Young,  24  Ch.  D.  54,i.  Sec  also  f.'r  p.  Diobn.  33  L  J 
Ch.  972:  Berrie  v.  Howitt,  L.  R.  9  Eq.  1  t  where  a  charge  was  refused): 
Xevills  V.  Ballard,  supra,  p.  1355;  and  Bulley  v.  Ilulleu,  8  Ch.  D.  479. 

The  right  to  a  charge  Is  not  affected  by  a  subsequent  compromise: 
Pici/mcn  V.  Porter,  L.  R.  H  Bq.  181;  ifoion  v.  Shepherd  24  Q.  B.  D.  f!I. 

The  charge  Is  limited  to  the  costs  of  the  cause,  matter  or  proceed- 
lliK:  soc  Wilson  v.  Round.  4  Gift.  416:  Re  HM,  33  Ch.  D-  266.  The 
.  order  should  direct  taxation  of  the  costs.  If  not  already  taxed:  Emden 
V.  Corlr.  19  Ch.  D.  311.  318. 
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The  BOUcltor  is  entitled,  tllough  dli^charged  by  the  client,  where  the  BnU  6»9. 
property  was  recovered  while  he  was  solicitor:  Ctovrr  v.  Adam*,  6  Q.  pig^hsricej 
B.  D.  622;  fie  Wadsworth,  Uhoda  v.  Hiigdcn.  23  Ch.  D.  617;   In  such  .oUdior. 
case  bis  charge  will  be  subject  to  the  lien  for  costs  of  the  client's 
solicitor  tor  the  time  being:  lb. 

The  assignee  of  a  solicitor  is  entitled  to  apply:  Bviacoe  v.  Briscoe,  Assignee  of 
1S92;  3  Ch,  543;  or  his  personal  representatives:  Bailf  v.  Bnile,  L.  R.  13  ■nil''""' 
Eq.  497;  but  the  agents  of  a  solicitor  are  not  entitled  to  a  charge  for 
their  costs,  they  not  having  been  employed  by  the  client:  Macfarlanc 
V.  Liater.  37  Ch,  D.  88. 

The  solicitor  for  an  Infant  may  apply  for  a  charging  order  on  the 
infant's  share  of  the  subject  of  litigation:  In  n  Wright,  1901,  1  Ch, 
317;  even  though  the  litigation  may  have  been  unsuccessful,  provided 
it  was  taken  on  the  reasonable  advice  of  counsel:  see  Steed'jn  v, 
WoJrJen,  1910,  2  Ch.  393;  103  L.  T.  133. 

The  lapse  of  time  may  justify  a  refusal  to  interfere,  where,  in  the  DeUj.l^n 
meantime,   the   rights  and   interests   of   the    persons   entitled   to   the  *■'' '  '""■ 
property  have  been  changed:  Roche  v.  Roche,  29  L.  R.  Ir.  339;  but 
mere  delay,  where  no  Intervening  rights  have  arisen,  is  not  sufficient 
to  deprive  the  solicitor  of  his  right  to  an  order:  Be  Born,  1900.  2  Ch. 
433;  83  L.  T.  51. 

The  solicitor  is   not  entitled  to  a  cha-glng  order  where  he   has  Takine 
accepted  Irom  his  client  a  mortgage  or  other  security,  e.g.,  where  an  ""■""  ' 
assignment  of  the  property  has  been  made  in  trust  in  the  8rst  place 
for  the  payment  of  the  solicitor's  costs:  Qroom  v.  Cheeaewright,  1895. 

1  Ch.  730;  72  L.  T.  555. 

The  plaintiB's  solicitor  was  held  to  have  a  Brat  charge  on  the  assets  ^^^'J^  "' 
of  a  partnership  in  an  action  for  dissolution,  in  which  a  receiver  had 
been  appointed,  and  certain  assets  recovered:   Ridd  v.   Thome,  1802, 

2  Ch.  344;  and  to  have  priority  over  a  mortgage  made  by  the  plain- 
tiff before  the  action,  where  the  mortgagee  adopted  the  benefits  ob- 
tained thereby:  Scholey  v.  Peck.  1893.  1  Ch.  709;  3  R.  245;  68  L.  T. 
118;  see  also  Dennis  v.  Addn,  1894,  1  Ir.  R.  511. 

The  assignee  of  a  judgment  debt  (or  a  creditor  garnishing  the 
same:  Dallow  v.  OarroJii,  14  Q.  B.  D.  543,  and  see  Hamer  v.  Oilea, 
11  Ch.  D.  942),  takes  subject  to  any  existing  right  of  lien  upon  the 
judgment,  and,  as  against  such  right,  the  assignee  or  attaching  creditor 
is  not  a  purchaser  for  value  without  notice,  and  a  charging  order, 
subsequently  obtained  by  a  solicitor  having  such  lien,  takes  priority 
over  the  assignment,  or  attaching  order:  FaithtuX  v.  Sicca,  7  Ch.  D. 
495;  Cole  v.  Eley,  1894.  2  Q.  B.  330;  9  R.  552;  70  L.  T.  892. 

A»  to  notice:  see  also  The  Paria,  1896.  P.  77;  73  L.  T.  73G;  Ortori 
V.  J.'lem.i»i;,  18  C.  L.  T.  142  ;  34  C.  L.  J.  238,  413. 

AppU«tlon  for  Ch.r«ln,  Order.-No  procedure  is  laid  down  Applj''""" 
tor  obtaining  a  declaration  of  the  charge,  nor  is  any  time  prescribed, '„''^„ 
when  tha  same  may  be  made.  It  would  seem  from  the  words  "is 
pending."  that  the  Rule  contemplates  the  making  of  such  applications 
before,  as  well  as  after,  flnal  judgment  in  the  action.  All  parties  to 
the  action  to  be  affected  by  the  declaration  ought.  It  would  aeem. 
to  have  notice  of  the  application:  see  Brown  v.  Trotman,  12  Ch.  D. 
880;  and  where  the  action  Is  defective  by  reason  of  death,  or  trans- 
miSBlon  of  interest,  an  order  to  continue  proceedings  under  Rule  301 
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should  be  Brsl  oblained:    ulewart  \.  tthoilit,   isuu    i   i|,    ■..,■.  ,, 
T.  337;  but  see  Oriiina  v.  JKIrfdlt (on,  5  O.  L.  It.  C21.  "  '* 

The  application  may  be  made  notwlthslandlag  thai  the  „oil™  i 
no  longer  pending,  or  has  not  been  brought  to  a  hiiirlne  or  tZ  ,i, 
properly  preserved  has  been  sold:  Jonvn  v.  froHl.  t..  R,  t  ri,.   "', 

Where  the  application   la  made  by   the  aolUllor  of  a  irusti 
order  should  not  be  made  to  the  pre]i:dlee  of  the  trustee's  rlfrhi  .» 
indemnity    out    of    the    fund    for   sums    for    which    ho   had  In™  rl! 
liability:   »,■  Tunier.  Woo^  v.  Turmr.  1907.  ;  Oh    yc-  ,-,    t     ? 
96  I,.  T.  79S.  ■  ^-  '"■ 

The  application  should  as  a  rule  be  made  on  notice  to  all  nanlf 
Interested  In  the  property  sought  to  be  charged,  and  the  charge  cii 
only  extend  to  the  client's  Interest  therein:  The  BInum  WoM  iw 
P.  1;  96  L.  T.  140;  unless  the  proceedings,  tor  the  costs  of  which  ih, 
charge  Is  claimed,  are  In  the  nature  of  salvage  proceedings  tor  a 
benefit  of  the  client,  and  olhera  having  a  common  Interest.  Such  ai 
order  may  be  made  In  an  administration  action,  even  though  In  th! 
result  the  proceedings  having  not  been  beneflclal  to  the  benellclirles 
/n  re  Turner,  Wood  v.  Turner,  supra. 

In  some  cases  It  may  be  that  the  object  of  the  application  would  bt 
defeated  If  the  parties  were  notified  In  the  first  place,  and,  In  sucb 
cases.  It  la  possible  the  application  might  be  entertained  ex  part.-  Id 
the  first  Instance:  but  wherever  a  charging  order  Is  granted  on  u 
ex  rnrte  application,  It  would  seem  desirable  that  the  order  should  be 
In  the  nature  of  an  order  nili,  i.e..  declaring  the  charge  upon  senlct 
on  the  {parlies  interested)  unless  they,  within  a  specltled  time  there- 
after, on  notice  to  the  ehargee  In  that  behalf,  shew  to  the  Court  good 
cause  to  the  contrary. 

The  order  may  be  Intituled  In  the  action  only,  and  not  In  the  matter 
of  the  Act.  or  of  the  solicitor,  and  may  be  made  upon  notice  of  motion 
Hamer  v.  Oiiea.  11  Ch.  D.  942;  flroK-n  v.  Trotvtnii.  12  Ch.  D.  880.  3« 
H.  &  1,.  Forms,  No.  1362. 

As  to  the  form  of  the  order:  see  Or/ord  v.  flewinij.  ?A  C.  L.  J.  II;;; 
H.  *  L.  Forms,  Nos,  1364,  1365. 

Costa  of  AppUeatloB.— The  Solicitor  Is  entitled  to  his  costs  ai 
between  "ollcltor  and  client:  WaterUind  v.  Hrrlc.  1897.  W.  N.  163  (9i, 

I       Effect  o*  Order. — The  charging  oi-der  gives  no  higher  claim  than 
I  the  ordinary  solicitor's  Hen:    see  OoodtrUoti    v.   Omj/.  1899,  2  Q.  B 
I  498:  81  L.  T.  314;  and  Is  subject  to  any  claims,  prior  to  the  client's, 
I  on  the  property:   Taylor  v.  Robinson.  19  P.  R.  .11:  t)Ut  a  valid  charge 
may  be  given  on  property  of  an  estate  of  a  deceased  person  recovered. 
or  preserved,   by   a  solicitor  on   the   retainer  of  thi-   personal  repre- 
sentatives,  which   will  be  binding  on  the  shares  of  the  beneficiaries 
theivin:   Bj-  p.  Ttceed.  1899.  2  Q.  B.  167;  and  the  charging  order  wiii 
take   priority   over   the  claims   of   creditors,   though   they  may  hare 
obtained   prior  charging  orders  against  the  asiscfs:    ni'1'1  v.  Tftorn--, 
1902,  2  Ch.  344. 

EmforeiBB  Charce-  Where  the  charge  Is  souglit  to  be  enforced, 
a  subsequent  application  may  be  made  by  notice  of  motion,  in  ihe 
action  In  which  the  charging  order  Is  made,  and  not  by  a  new  action: 
see   Orfor^i   v.    Fleming.   34   C.    U  J.   238.    413;    18   C.   1..  T.  112:  but. 
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if  asked  for,  there  would  Hetm  to  b.*  no  reason  why.  where  fea»*ll)I*'  But*  ••». 
such  relief  should  not  be  given  by  the  ordor  declaring  the  charge. 

Where  a  charge  wa&  declared  in  favour  of  a  solicitor  upon  a  Judg- 
ment recovered  In  an  action  by  an  Infant  by  his  next  friend,  the 
Court  refused  to  enforce  the  charge  by  aate  of  the  Judgment,  as  that 
might  destroy  the  value  of  the  wholo  to  the  Infant,  but  leave  was 
given  to  the  solicitor  to  enforce  the  Judgment  by  execution,  and  to 
receive  to  hU  own  use  the  amount  of  his  charge:  Nvvilts  v.  Itallurd, 
18  P.  R.  134. 

The  charge  may  be  enforced  by  a  stop  order:  fimith  v.  Winter.  18 
W.  R.  447. 

It  would  appear  that  the  granting  of  a  charging  order  Is  not  In- 
tended to  have  the  effect  of  a  Judgment,  ho  as  to  prevent  the  running  of 
the  Statute  of  Limitations  In  respect  of  the  costs  intended  to  be 
secured  thereby:  and  the  charging  order  must  therefore  be  enforced 
within  the  period  within  which  the  costa  can  be  recovered  by  action. 


vm 
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CHAPTER  XXXI. 


DEVOLUTION  OF  ESTATES. 


Xotirp  In 
UuArdiar. 


Applicilio 
tt.  Judgp 


690.  Before  an  o.xet'utor  or  administrator  takes  pro- 
ceediuKs  under  The  Devolution  of  h'xiaicg  Acl,  for  tlu 
.sale  of  real  estate  in  which  an  infant  is  concfrned.  hs 
shall  give  to  the  Official  Guardian  or  Local  Guardian  ap 
pointed  under  that  Act  notice  of  the  intention  to  sell,  anii 
shall  not  be  entitled  to  any  expenses  incurred  before  giv 
ing  such  notice.    C.B.  971. 

See  The  DcDOlulion  0/  Balalea  Acl  (R.  S.  O.  c.  ISi,  »,  19;  Beimm 
V.  Belangcr,  24  O.  h.  R.  439:  Re  Boolh.  16  Ont.  IL'9;  K,  (iii'rinrr  "( 
L.  T.  139, 

Notice  Is  only  requlrpd  to  be  given  to  the  Omcial  Guardian,  or 
Ixx-al  Guardian,  where  Infants  are  Interested,  and  the  aale  Is  to  bi 
made  simply  for  the  purpose  of  distribution.  Where  the  approvi! 
of  the  Official  Guardian,  or  Local  Guardian,  is  not  requlaite  to  tlit 
carrying  out  of  the  sale,  notice  to  him  Is  not  necessary:  Re  Htlchtr 
26  Ont,  499, 

691,  The  Official  Guardian  or  other  officer  aforesaid. 
or  any  person  interested  in  the  land  or  iu  the  proceeds  of 
the  sale  thereof,  may  apply  to  a  .Iud(,'e,  upon  notice  to  all 
partie,'^  concerned  or  to  such  parties  as  the  Judjje  may 
direct,  for  such  direction  or  order  toucliiufr  the  real 
estate  and  the  proceeds  thereof  or  the  costs  of  the  pro- 
ceedings as  to  the  Judge  may  seem  meet,    C.R.  972. 

The  other  oBlcer  referred  to  In  this  Kulc  is  the  Local  Guardian  i: 
any  appointed  under  Tlte  Dcvclulion  of  Estates  Act,  s.  19  (2). 

Upon  an  application  under  this  Rule  lands  to  which  infants  were 
entitled,  but  which  were  charged  with  the  payment  of  a  legacy, 
were  authorized  to  be  sold  for  the  purpose  of  paying  the  legacy;  see 
Re  EMie.  22  Ont.  556. 
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CHAPTEB  XXVII. 


QUIETINQ  TITLES. 

692.  A  petition  for  an  investigation  of  titles,  under  ■''•° ";,;;;" 
The  Qmetini)  Titles  Act,  sliall  not  include  two  or  more  CTiVj^'p* 
properties  dependent  on  separate  and  distinct  titles,  but  noitob. 
may  include  any  number  of  lots  or  parcels  belonging  to  ih>um. 
the  same  person,  and  dependent  on  one  and  the  same  ■"' '  °" 
chain  of  title.    C.E.  991. 

The  Aet  referred  to  in  tils  Kulc  la  The  Quteting  Titles  .1  ct  I R.  S. 
0.  c.  123). 

Where  the  provisions  ol  this  Bi*Ie  are  violated,  the  Referee  may 
refuse  to  proceed  with  the  iDveBtlgation  of  the  title.  This  may  lead 
to  delay  and  expense,  as  the  objection  can  only  appear  before  the 
Referee,  after  the  proceedings  necep  ary  to  show  the  title  have  been 
taken.  The  object  of  the  Rule  Is  to  prevent  the  proceedings  becoming 
unnecessarily  Intricate. 

Kxpense  and  delay  may  be  saved  by  attention  to  what  Is  said  In  the 
notes  to  this,  and  the  following  RuJes,  and  an  adherence  to  eatabllshed 
romis. 

Who  Mar  I'll*  Petition. — Any  owner  of  an  estate  In  fee  simple 
In  land,  or  any  trustee  for  the  sale  of  the  fee  simple,  may  file  a  peti- 
tion without  leave:  The  Quletinir  TiHej  Art  (R.  S.  O.  c.  12.1),  s.  2. 
Any  other  person  who  has  any  estate,  or  Interest,  legal  or  equitable, 
in  or  out  of  land  In  Ontario,  may  also  file  a  petition;  /&..  a.  3;  but 
tinder  Kule  693,  the  petition  In  the  latter  (Me.  must  Srst  receive  the 
sanction  of  a  Judge,  before  It  can  be  referred  to  a  Referee  for  Investi- 
gation. A  vendee  before  conveyance,  la  within  sec.  3,  and  his  petition 
will  not  be  entertained  without  the  consent  of  his  vendor:  Bn  Brown. 
3  Chy.  Ch.  138;  and  a  petitioner  who  Is  only  a  tenant  In  fee  In  re- 
mainder must  first  obtain  the  consent  of  the  tenant  tor  life  to  the 
filing  of  the  petition;  He  Pelten,  8  P.  R.  470. 

Formerly  It  wax  necessary  that  the  petitioner  should  be  In  posses. 
Blon  by  himself,  or  tenant:  Ke  Bell,  3  Chy.  Ch.  239;  Re  MulholUmil. 
18  Gr.  528;  Be  Mono.  6  P.  H.  130;  but  that  Is  no  longer  necessary; 
and  a  petitioner,  who  la  out  of  possession,  may,  on  obUlnlng  a  certl. 
ficate  of  title,  obtain  an  order  for  the  delivery  of  posaesalon  to  him 
of  the  land  In  question,  which  may  be  enforced  by  the  same  process 
a.s  .1  judgment  for  the  recovery  of  land;  see  The  Quieting  Titles  Act  (R. 
S.  0.  r.  123).  s.  7'^:  Re  McDonald,  before  Boyd,  C.  18th  May.  1881. 

A  petition  may  be  filed  by  a  devisee  claiming  under  a  wUl,  where 
the  property  Intended  to  be  devised  has  been  erroneously  described: 
Ke  Lyons,  2  Chy.  Ch.  357;  Re  Callaahan,  8  P.  R.  474;  but  a  grantee 
cannot  by  this  me-ans  recUfy  an  erroneous  description  In  a  deed  under 
which  he  claims;   lb.    As  to  cases  In  which  property  Intended  to  be 
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E««t  of  rtlUc  F.tlt«.«.-The  fliliii!  or  .  p,„iil„„  I.  ,„,  „,  ;  , 
prurcid  l,K  a,  will  »avo  Iho  rl,l>l,  of  u  part,  ,■„„,,.,„„,,  „,|^„  ' 
barred  by  iho  8lituli>  ot  l,linltallon«:  Lal„a  v  u« ry  14  Gr  ■] 
It  would  worn,  will  It  luv.  the  effect  ot  itopnln,  the  ,„„„!„'  „,  !; 
Statute  In  favour  of  a  .onteataut  In  advert  p„,«„|„„.  „„,„  ' 
contMtant  Is  notified,  or  has  «led  a  claim,  or  oibirwke  b..com7 
party  to  the  procwdlngn.  nor  even  tbon.  unleii.  tb..  iietltlonct  .'•' 
mately  obtalna  a  certincate  ot  title.  Where  a  conleatant  eUlm,, 
title  under  a  tax  lale  waa  barred,  but  the  petition  wa.  also  ultlmiul 
diamlmed.  It  waa  held  that  the  Ullng  of  the  petition  and  tb«  proci 
Inga  bad  on  the  claim  of  the  contentant.  were  not  an  etiecm 
dueatlonlng  of  the  latter'a  title,  so  as  to  preclude  bim  from  the  b«n»t 
of  the  Act  37  Vict.  c.  16  lO.).  curing  the  defect  In  the  tax  sale  unt- 
which  he  claimed.  If  not  questioned  within  two  years  J/,  v.ii  i  p, , 
32  C.  P.  Ii4.-,.  •'i»if. 

A  petition  to  quiet  the  title  ot  a  person  out  of  pojspMlon,  li  m. 
In  etfw-t.  an  action  to  re<x»ver  pofteeealnn;  pee  Thf  (Jiii'lina  rm,t  t.i 
(H.  S.  O.  c.  123)  8.  39. 

DeacriptioK  af  L«md.— The  description  of  the  l.md  In  the  beadiai 
of  the  petition  should  be  suHlclent  to  enable  the  land  In  quMtlou  li 
be  Identllied,  but  usually  It  Is  unnecessary  to  set  out  In  it  the  mels 
and  bounds.  The  description  ot  the  lands  In  the  body  of  the  petlita 
should  be  given  In  the  form  In  which  the  petitioner  tleelrej  tlit  laid 
to  be  described  In  the  certlBcate  of  title.  Where  there  Is  snr  plii 
ot  the  property  registered,  the  deacrlpllon  ot  the  land  In  the  pstltloii 
must  be  In  accordance  with  the  plan:  He  Marie.  S  P.  K.  4:5;  m 
ItegUtru  Act  (R.  8.  O.  c.  124),  a.  81  (10);  and  where  penillai  Hi 
petition,  the  land  was  laid  out  Into  building  lota  sccordlaj  to  i 
registered  plan,  the  description  waa  required  to  be  amended  accwdlnj 
to  the  registered  plan;  Re  Uorae,  tupra. 

Where  the  description  of  the  land  in  the  beading  of  the  petlrtoj 
appears  to  the  Referee  of  Titles,  not  to  be  Eufflclently  eipllcll,  it 
should  require  a  sufficient  and  proper  description  to  be  Inserted  In 
all  notices  by  him  directed  to  be  published,  or  served;  and  where  il 
appears  that  there  it,  no  sufSciently  definite  description  of  the  lands 
contained  in  either  the  heading,  or  the  body  ot  the  p*'titlon,  or  tliii 
the  description  given  is  misleading,  the  Referee  may  require  ihp 
petition  to  be  amended  In  that  respect,  before  proce«ding  with  the 
Investigation. 

Estate,  vr  lasterest,  Claiisied.— The  estate,  or  Interest,  "lalmed 
by  the  petitioner,  should  also  be  accurately  stated  In  the  petilloD, 
and  also  the  estates  and  Interests  ot  nil  other  persons  In  the  land. 
which  are  intended  to  be  admitted  by  the  petitioner,  otherwise  tie 
petitioner  may  be  ordered  to  pay  thi-  crnstR  of  cuch  other  persons  »h" 
may  come  In  to  prove  claims,  not  admitted  In  the  petition.  The 
petitioner  should  not  allege  In  his  petition  that  the  estate  which  he 
claims  Is  iubiect  to  any  rights  or  claims  which  he  Intends  to  disputf 
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;o  tb«  Act.  H.  S.  O.  ('.   123,  p.   i;t;ii>,  U.  4  ]..   ForDiM,  Noi.   147:>n.   1473,  ,,,.,, 

ibould  bo  fallowed  a>  nearly  ai  may  bt-.  It  li  neither  nei>e«iary.  nur 
kulrable,  to  let  uut  la  detail.  In  tbe  potltloD,  tbe  [acts  and  vlrcum- 
itunirfl  aflectliiK  tbe  title;  but  a  <'on<'liin  Mtutenifitt  of  luih  tatU  a* 
iri>  neccihary  to  make  out  the  title,  and  whirh  do  not  appear  in  the 
produced  documents,  In  to  be  delivered  to  the  Referee,  with  the  other 
locumenti  required  to  be  furnished  undtr  The  Quieting  Tltlra  Act 
(It    8.  O.  c.  123),  B.  G. 

riUaK  tk«   PatttloK.— rnder    Thr  Quitting   TUl»t   Art    '  K.    S.   O.  nii.n 
r  12:1 ),  t.  5,  the  apr^lcatlon  in  required  to  b«  made  to  tbe  Supreme 
Court  or  a  Judie  thereof.     The  petition  is  filed  In  the  ('   itral  offlee: 
UuU;  694. 

Where  the  inventlfatlon  of  title  Is  to  be  proceeded  with  before  a 
Local  Referee,  the  petition  before  being  flled.  must  be  entered  with  the 
Inspector  of  Titles  at  Toronto:  see  Rate  69S. 

Indoraamant  of  P«tltloB.~Th6  petition  kHouM  be  Indorsed  with  indurimu. 
the  usual  notice  of  the  name  and  address  of  the  solicitor  by  whom  It 
Is  flted.  or  of  the  principal  and  agent,  where  It  Is  flled  by  an  agent: 
see  RuieM  3).  It  (2);  or  when  flled  by  a  petitioner  In  person,  there 
muHt  be  Indorsed  his  place  of  resldenre  and  occupation,  and  an 
addre&s  for  iiervice  within  2  miles  of  th:-  office  where  the  proceedings 
ire  to  be  carried  on:  see  Rulct  3;,  12. 

Where  it  is  desired  that  the  petition  should  be  rrferred  for  Investl 
gallon  to  a  Local  Master,  the  memorandum  required  by  Rutc  696 
must  be  also  indorsed. 


Proofs  Ho««lnd  OB  InToatlcatiom  of  TltUs.— The  following  are 
the  papers  which  It  Is  necessary  to  deliver  to  the  Referee  of  Titles, 
to  whom  the  petition  la  referred,  in  all  ordinary  cases,  and  the  proofs 
1  to  13  should  be  delivered  at  one  time,  not  piece-meal. 

1.  The  affidavit  of  the  petitioner,  undt-r  the  7th  section  of  the 
QuUtinff  Titles  Act.  If  the  affidavit  Is  not  made  by  the  petitioner, 
some  valid  reason  ahould  be  given  why  It  is  not:  Re  Rundell.  4  Chy. 
Ch.  71.  For  form  of  affidavit  and  schedule  see  H.  i:  L.  Forms  X08. 
U74.  147r).  The  schedule  of  documents  must  be  marked,  as  an  ex- 
hibit, by  the  commissioner  before  whom  the  affidavit  Is  sworn:  Rr 
IHvks&n,  3  Chy.  Ch.  352. 

N.B.— None  of  the  affidavits  in  support  of  the  petition  should  be  v 
Bworn  until  the  petition  has  been  filed,  until  then,  there  1^  no  ciiuse  * 
In  CpMrt  and  the  affidavits  so  sworn  are  voluntary,  and  the  deiionents 
might  not  be  liable  to  prosecution  for  perjury.    And  as  the  proceedings 
are  fx  parte  this  requirement  cannot  be  waived. 

2.  The  certificate  of  counsel,  or  solicitor,  under  the  8th  section  of  c 
The  Quieting  Titles  Act;  see  Form.  H.  &  U  Forms.  No.  147«.  This 
certiflcate  should  not  be  dated  prior  to  the  swearing  of  the  petitioner's 
affidavit  to  which  it  relates.  The  certificate  should  follow  the  lan- 
Kiiage  of  section  8.  A  certiticate  of  counsel  that  he  had  corresponded 
with  the  petitioner  was  held  insufficient:   Re  Dickson.  3  Chy.  Ch.  '.iyl. 

3.  The  County  Registrar's  certificate  of  all  reKislrallous  upon  the  c 
land  In  question,  up  to.  and  including,  the  date  of  flUng  of  the  petl-  J 
tion:    Itc  mil  2  Chy.  Ch.  348;   see  II.  &  L.  Forms,  No.  1477.     It  Is 
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Ri'LES  or  coriiT. 


advliiab..-  th>t  no  furthi-r  r.-r.-irHil-mn  nhmM  t^   rrm*   „t«,n  th, , 
by  tlif  [wmoniT  iM'intltiK  the  InvixtlKniio,,      if  ^uy  (r.n.WbTi. 
madH   by   the   p.-i|iinn.T  p«-DdlDf*E 


itf  niortirnirt*.  or  ntht-rwlitt*.    bi- 


■rftreh  for 
!»■(  drrdi. 


Andftvitu 
M  to  po»' 
■Malon 


lnv.->ll«alloii.   ih..   ll»r.Trv  .,r  Tltlr»   >ho.,ld   l„.  Imm.dl.r.i.  ZZ 
tlMTnir;  (po  Hi'  Cummiiiga.  «  P.  K.  <;:i;  «,■  «„«,,  »  p  |,  ,;.      " 

Wh.n  tbiro  u  •  a  iri'at  many  n-nl.trull.m.  r.,„ra,.a  «»»!«,■  . 
lot,  but  not  ilti-  ling  the  panlculsr  parcil  In  i,i,e,tl,in  anil  % 
n<-»liitror  rannol  •iTIIfy  llioic,.  ihut  i|„  uff.,!  n,..  luuj  ,„'  ,,,  „' 
without  Ini-ludln*  In  bin  riTlllliali'  Ibox.  that  do  not.  hli  cmlfci!' 
may  be  dlnpenn'd  with,  on  production  of  a  propnr  alldavlt  iil  inrr 
by  a  Provincial  I^nd  Hurveyor:  He  ilurir,  8  P.  H.  47:. 

The  abstract  will  bave  to  be  nubiequently  rnntlnupd  to  ibf  dun' 
the  certificate  of  title:  Itr  fumminiis.  S  P   U,  47;t 

4.  All  deed«  and  eyldencct  of  title  In  the  petitioner!  poimhIu  i- 
power;  nee  Tlie  QuMIng  TItlet  Ad.  >.  0  (o). 

.'..  If  the  petitioner  cannot  produce  all  the  deeds  reltUni  to  ih- 
land,  under  which  he  derives  title,  or  bhown  on  the  registrar'!  abatnc 
be  must  procure  and  produce: 

(0)  Certllled  copies  of  all  redstered  Instruments  aUcctliij  ib(  tin. 
of  which  the  orlKlnals  are  not  produced.  Includlnr  dlacharjed  mr 
■agci,  and  certlDed  copleh  of  all  certlflcates  of  dlwharn  ot  mr 
(axes,  and  of  the  affldavtu  of  eieeutlon  tbcreol:  Th,-  gsicting  jm,, 
Art.  a.  f!   Ibl. 

A  certificate  of  discharge  of  mortgage  has  not  the  effect  of  rwcc 
«ylng  the  estate  until  It  Is  reglatered:  He  Mont.  «  p.  R  ):;  j, 
l.uikharat.  :'9  Ont.  Ill, 

( b  \  Aflldavlts  of  diligent  search  for  the  orlglnala  of  all  dftdi 
which  ar  ■  not  produced,  and  which  ought  to  be  In  the  cnstody  ol  ihi 
petitioner, 

6.  If  there  Is  no  reteaao  of  dower  by  the  wife  of  a  former  ownfr, 
show  that  he  was  unmarried  when  he  conveyed,  or  that  hii  wife  u 
dead,  or  that  her  dower  Is  barred,  or  that  the  land  la  not  lubjen  :i 
her  dower:  see  The  Dower  Ad  (H,  8.  0.  c.  TO),  ss,  6,  7,  8,  S;  otiB 
wise  the  certificate  of  title  must  be  subject  to  her  dower, 

7.  Affidavits  are  required,  showing  that  possfsBfon  has  al»av- 
accompanied  the  title  under  which  the  petitioner  claims:  see  flslf 
702.  Also  affidavits  showing  who  Is,  at  the  lime  or  makioit  eufh 
affidavits.  In  occupation,  and  under  what  title,  or  claim  of  title 
These  affidavits  should  show  how  the  poaeeialon  has  lieen  held,  sod 
should  be  made  by  disinterested  persons:  see  11,  6  L.  Forms,  .Vo 
1480,  See  further  as  to  evidence  of  possession  requisite:  /  ^ 
702,  note, 

5.  ronsent  of  the  person  In  actual  posseeaion  I  wherever  any  persoc 
other  than  petltloiier  Is  In  occupation),  duly  verified  by  aflldavll.  For 
form  of  consent:  aee  H.  &  L.  For ''s.  No,  1486. 

9.  Consent  of  any  mortgagee,  or  person  entitled,  to  any  outstsndint 
charge,  or  estate,  duly  verified  by  iiffldavlt.  For  form  of  consent:  s« 
H.  t  L.  Forms.  No.  1486;  aLd  see  He  CaverMI.  S  C.  U  J-  »0 

N.B. — The  conRent*  mentioned  In  clauses  ?  and  !*  oiont  be  produced 
even  though  the  petitioner  admits  that  his  title  Is  RuWcct  lo  tbe  rltM 
of  such  tenant,  mortgagee,  etc.  In  some  cases  the  consent  must  be 
filed  before  the  petition  will  be  referred  for  examination:  f.S-  ">"" 
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ii>  petlUonfr  In  a  iPurrbaiiT  who  bait  nut  ublalni^il  bla  ionv«j  .nii'.  !«!•  lis. 
it>  i-onifnt  ur  bU  vvodor  mutt  be  nlvd:  Ui-  Broun,  :l  Cby,  v.h.  l&a;  or 
ib<*re  he  U  tunaot  tn  rcmatnder  expectant  on  a  Uf*)  vttate.  tb«  con- 
ent  of  tba  tvnant  for  life  niuat  b«  AImI:  tie  P--lttn,  V  I*.  R.  47  ). 

10.  Hbfrllf'a  cprrtfli'atr  that  the  properly   ti  not   affected   by  any  ahariff'i 
xecutlon,  »alp  under  exrrutton,  or  tax  ititp.    Por  form:  *t^  H.  A  f...  ^7oV*"ii- 
rurmi.  No.    1479.     Thtit  rerttflcate  nbould  Inrluile  the  namej  of  alt  tiom. 
^moni  who  have  owned  thi«  land  at  any  time  within  20  yean  paat ;  aer 
Ite  Uartint,  3  Chy,  Cb.  ■iii;  Kr  Kmilell.  (  Chy.  I'h.  71:  Hi  parle  tvona. 
Cliy.  <'h.  3:>7:  and  rk.'  Ulalul,'  of  fjnlhuioni  (H.  li.  U.  e.  761.  i.  24  I2l. 
irhlch   eeema  to   render   Ineffective  the   former  declstona  of   .Veil   v. 
Mnona.  -it  Ont.  <3,  and  Itc  IVoodoll,  8  C.  I...  R.  SSD. 

U.  County  Troaaurer'a  nertlflcate  that  there  are  no  taxei  In  arrcar.  Cuantr 
and  that  there  baa  been  no  sale  for  uxea.  and  tutlnt  the  year  for  J",""^"  ' 
wbkh  tbo  laat  roll  of  taxi-e  In  arrear  baa  been  returned  to  him.     For  L!!  toiits.^. 
form:  aee  H.  *  L.  Forma.  No.  1487.    Proof  muat  bo  nlven  of  payment 
of  all  taxea.  except  thoae  for  the  year  In  which  the  certlflcate  Uaueii. 
If  the  certificate  flril  produced  doca  not  cover  all  ftuch  taxea  an  addi- 
tional certificate  will  bo  required:   lee  Ue  HartUng.  3  Chy.  t"h.  232; 
Kr  rfiantbrrlaU.  2  Chy.  Cb.  3o2. 

N.B.--C©rtlficateB  of  title  arf  always  granted  subject  to  the  taxea 
for  the  current  year  In  which  the  fcrtillcate  bears  date:  see  Thf 
flaWtnj  ritlra  Act  (R.  8.  O.  c.  1231,  sa.  10,  23  (6).  Whenever  the 
,oll  of  taxes  In  arrear  for  any  rirecedlng  year  ha>  not  been  returned 
to  the  County  Treasurer,  his  certificate  must  be  supplemented  by  the 
collector's,  or  township  treasurer's  receipt  tor  all  taxes  not  covered 
by  the  Treaaurer'a  certificate,  other  than  tboao  for  the  current  year: 
see  The  Mininunt  Act  (R.  8.  O.  c.  195),  s.  125. 

12.  A  concise  atatement  of  any  other  facta  necessary  to  make  out  'tuianunt 
the  title;   and  affidavits  or  other  evidence  to  prove  the  sarai:    The"     "" 
Quicltng  Tlllei  Ad  (R.  S.  O.  c.  123).  l.  6  (dl. 

N.B.— All  aflldavlts  to  prove  facts  material  to  the  petitioner's  title 
should,  as  far  as  possible,  be  made  by  disinterested  persons;  Rr 
ChamterMn,  2  Chy.  Cb.  352. 

13.  Schedule  of  the  particulars  so  produced  to  be  marked  as  an  ex-  sch^duj*  nf 
hlbll  to  the  petitioner's  alBdavll:  Re  DlclHon.  3  Chy.  Ch.  362:  rhe  <"'""•""■ 
9uictln;  Titles    \cl,  a.  6  (*)  ;  see  Form,  H.  »  L.  Forms,  No.  1475. 

Crown  bondu  registered  In  the  former  Queen's  Bench  ofP;e  no  longer 
bind  lands,  unless  also  registered  In  the  Registry  office:  He  FraiikJiii. 
1  P.  R.  470;  R.  8.  C.  c.  103. 

Affldavlta  provlug  the  publication,  and  posting  of  the  advertisement  'J«^»;\';^;' 
required  under  The  Qalctini;  Tillet  Act.  a.  12.  should  show  that  the  „,  ,j,„,i.,. 
der.;.nent  baa  examined  Issues  of  the  papem  In  wl'eh  the  advertise- m.ni. 
meut  has  been  published;   and  also  that  the  liOtlcea  have  remained 
posted    at   the   Court   Houw,   and    Post   Office,   continuously    for   one 
month:    Re   Chamtirrlalii.    2    Cby.   Ch,   3-,2;    Re  BUI.   It..   34S.     For 
forma  of  aftidavlts:  s^e  H.  t  L.  Forms,  Nos.  1483.  1484. 

693.  Where  an  application  is  made  under  s  action  3  of  ^;VJh"r.Vd 
the  said  Act.  the  proper  officer  in  the  Central  Office  shall  •»'»«••'» 
attend  one  of  the  Judges  with  the  petition,  for  direc-  ^j''^-" 
tions,  before  the  same  is  referred  for  investigation.    C.R.  t^^^k. 
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RULES  OF  COURT. 

Where   the    iietltloner   has    merely    a    partial    iuteris,    ,h,  r 
usually   requlre8  the   eonaent  ot  the  other  pernons  Inlerosled  l»  ' 
estate,  to  l>e  Bled,  before  authorljlng  the  petition  to  be  referred  « 
veatigatlon.    Thus,  where  a  purchaser  before  conveyanfe  Bled 
lion,  the  consent  ot  his  vendor  was  required:  Hi  linun  i  tt,  ' 
l.".S;  and  whore  the  petitioner  was  a  tenant  In  rcmalniliT '  ih.  „, ' 
ot  the   tenant   ot   the   particular  estate   was   required-    ;'■,    p,„T 
r.  U.   470.  """ 

The  consent  duly  verlBed  by  affidavit  should  be  atlacbed  lo  i 
petition,  when  brought  to  be  flled. 

694.  All  petitions  under  the  said  Art  shall  lie  liledi 
the  Central  OfKce,  and  may,  at  tlie  option  of  the  pw 
tioner,  be  referred  to  the  Referee  in  Toronto  or  to  ai 
Local  Master.    C.R.  993. 

Where  the  petitioner  desires  to  have  the  petition  retcrrfd  lo  n 
I^cal  Master  as  Referee  of  Titles,  he  must  drslgnate  the  oBm 
whom  he  desires  the  reference,  by  Indorsement  on  the  retillon:  ! 
Itulc  C90,  If  there  be  no  such  Indorsement  the  petition  will  be  i 
ferred  to  the  Referee  of  Titles  at  Toronto:  Rule  69". 

696.  Tlie  Senior  Registrar  shall  be  the  sole  Insriecto 
of  Titles,  in  respect  of  petitions  filed  under  The  Qmelk 
Titles  Ad,  and  the  sole  Referee  in  Toronto.   C.R.  994. 

The  Senior  Registrar  Is  the  Senior  Heftlstrar  of  the  Hieh  Con: 
Division:  see  Jud.  Act,  s.  76  (c). 

The  Inspector  of  Titles  supervises  the  work  of  all  Local  Referet 
of  Titles,  and  as  Referee  of  Titles  at  Toronto  he  Investigates  tltli 
referred  to  him  for  Investigation:  see  Utiles  708.  709. 
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payable    to    the    Inspector    of   Titles    arc   regulated  b 
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696.  Petitions  to  be  referred  to  any  Local  Referee  shal 
be  indorsed  thus :  '  To  be  referred  to  tlie  Heferee  a 

and  to  Mr. Inspector  of  Titles. 

C.R.  995. 

At  present  there  Is  only  one  Insliector  of  Tlllcs,  and  this  ofBcer  i 
also  the  solo  Referee  of  Titles  at  Toronto:  sec  i:ut>:  69.J. 

If  there  be  no  Indorsement  of  the  name  of  a  Local  Master,  the  pen 
tion  is  to  be  referred  to  the  Referee  of  Titles  at  Toronto:  Kule  697 

Where  the  i>etltlon  is  required  to  be  referred  to  a  Local  Master, a 
Referee,  It  must,  before  being  flled.  be  entcreil  with  Hi.>  in.speetor  o 
Titles,  and  a  fee  of  IS  In  stamps  must  be  paid  thereon:  see  Huk  69^ 
rarlir  D. 

697.  Petitions  filed  unindorsed  shall,  without  order 
stand  referred  to  the  Referee  in  Toninto.  hot  n  pelitioi 
indorsed  with  the  name  of  anv  Local  licfcrec  shall  s\m 
rcferied  to  him.    C.R.  99fi. 
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8.  Petitions  to  be  referred  to  a  Local  Keferee  sliall  "".Jjj'"' 
te  entered  with  tlie  Inspector  of  Titles  before  beiiiK  filed.  j.|,,„|„„,  ,„ 

BnQ7  lie  referred 

•   •''"•  loLoc.l 

C.  R.  997  provided  that  the  entry  with  the  Inspector  ot  Titles  was  {5,'^""',;,„j 
)  be  made  l)efore  filing  the  petition,  and  that  the  Inspector  of  Titles  with  In- 
was  to  note  thereon  the  date   ot  entry  and  Initial   the  same.     The  ^peetnr. 
lomlsslon  of  these  provisions  is,  probably,  not  Intended  to  make  any 
fchange  in  the  practice, 

19,  A  Local  Referee  shall  be  entitled  to  confer  or  uoc.i^^^  ^^^^ 
correspond  from  time  to  time  with  the  Inspector  of  jonier  wnh 
Titles,  for  advice  and  assistance  on  questions  of  practice 
or  evidence,  or  other  questions  arisinjt  under  the  Act  or 
under  these  Rules..   C.R.  998. 

700.  Upon  the  filing  of  the  petition  it  shall  be  de-  i;;',';™",,,'" 
livered  or  mailed  by  the  proper  officer  to  the  Referee.  Referee 
C.R.  999  and  1276.  " 

The  Clerk  of  Records  and  Writs  is  the  "  proper  officer  "  to  forward 
the  petition  to  the  Referee  to  whom  it  is  to  be  referred, 

701.  The  particulars  necessary,  under  section  7  of  the  P'p*^™ ';', 
Act,  to  support  the  petition  shall  be  delivered  or  sent  by  «>pij""°" 
the  petitioner,  or  his  solicitor,  to  the  Referee,  and  shall  delivered .» 

*  I'-iiii-  r*  T%     Rpierep  anil 

be  forthwith  examined   and  considered  by  Inni.     (  .K.  PT«min^.i 

by  him. 

1000. 

At  the  time  these  Kulrj  were  passed  T»f  Qvieting  Titlca  Act  was 
10  Edw.  7,  c.  59.  and  the  particulars  Intended  to  be  referred  to  in 
this  Rule  are  probably  those  required  under  a.  6  ot  that  Act  which  is 
also  s.  6  at  The  OuJeHnff  Titlea  id  (R.  S.  O.  c.  123),  not  s.  7  as  stated 
In  the  Rule.  The  section  was  numbered  7  In  a  prior  Quieting  Titles 
Act  (R.  S.  O.  1897,  c.  135). 

On  delivering  the  papers  to  the  Referee  a  fee  ot  flfty  cents  is  to  be 
paid  on  each  deed  in  the  chain  of  title,  other  than  satislled  mortgages; 
and  ten  cents  on  each  other  paper  filed:  see  Tariif  B. 

PatenU  from  the  Crown  and  wUls  are  regarded  as  absolute  deeds, 
and  so  are  mortgages  where  the  equity  ot  redemption  has  been  released, 
or  a  power  of  sale  exercised  under  which  the  petitioner  claims  title. 

The  petitioner  is  not,  however,  required  to  stamp  with  SOc.  absolute 
deeds,  under  which  he  does  not  claim  title:  see  The  Tariff  B, 

Where  the  reference  is  to  the  Referee  at  Toronto  the  additional 
tee  of  «4  on  the  certificalo  of  title  is  also  payable:  n.:  hut  this  fee 
Is  not  payable  where  the  reference  is  to  be  a  Local  Master  as  Referee: 
see  Tariff  B. 

702.  In  evt.y  ease  of  an  investigation  of  the  title  to  E.ident. 
property  under  the  said  Act.  the  petitioner  shall  shew.  .""Soiit.Vion. 
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by  affidavit  or  otherwise,  whether  possession  lias  altt.r 
accompanied  the  title  imdcr  whieli  lie  dnims  the  cm 
erty  or  liow  otherwise,  or  shall  shew  soiiu.  sufficient  re 
son  for  dispensing  with  such  proof  either  wlinlh-  ,„ ; 
part.    C.R.  1001.  ■   "' 

The  Question  of  possMslna  la  alw.iy8  a  very  imnortaiil  one  ..< 
IS  l.e<-..ssary  that  the  alBdavlts  should  shew  how  the  po.,e««lon  t, 
been  held,  .•.».:  whether  by  residence,  or  by  .■,,l.lv.,,i„„.'™rri 
it  by  tenants,  giving  their  names  and  the  periods  during  which, 
oiTUpied,  Proof  as  to  possession  Is  Indisp.  nsable:  I!,.  WrioH  -  Z 
Cb.  .'ir.r..    For  form  of  aflldavlt:  Bee  H.  £  I..  Forms.  No,  148O   '  ' 

Where  the  petitioner  Is  a  mere  trespasser  rLilmlns  to  have  ai™|„ 
title  by  possession,  the  evidence  as  to  possesalon  miKt  be  ven- il.. 
and  conclusive,  and  It  must  be  shewn  to  have  a<tually  cilended  1 
the  whole  of  the  land  claimed,  and  should  negative  the  e^i.tenre  . 
the  exceptions  wh|.  ;■  prevent  the  statute  from  running  Chamm  ^ 
Bunlury,  31  0,  L,  J,  103:  15  C.  L,  T.  57.  The  actual  m«Li 
some  part  of  a  lot.  or  parcel,  of  land  by  a  mere  trespasser  will  b 

,  InsuBclent  to  confer  a  title  by  possession  as  to  any  othe-'  part  o 
which  there  has  been  no  actual  possession,  even  though  the  lot  Ijf 

»'  wild  lot:  i/(iiTis  V,  Mudir.  7  Ont,  App.  414:  Rn/nolds  v.  J-riteft  TO  1 
R,  B23.  In  order  to  confer  a  title  under  the  Statute  of  LimllaticD 
there  must  be  an  actual  and  visible  possession;  mere  paymtm  0 
taxes  on  a  vacant  lot  confers  no  title:  Re  Janis  v.  Coolc,  29  Dr  3o: 
Walton  V.  The  Woodstock  Oas  Co..  1  Ont.  630:  but  see  .«(efrj  v  Sim 
1  Ont.  26:  Kirby  v,  Cou-ilrroy.  1912,  A.  C.  599:  107  L,  T.  74.  Even  cleat 
Ing  and  fencing,  without  actual  possession  or  putting  the  land  to  iir 
use.  Is  not  a  sufflcient  possession  to  bar  the  rightful  ower:  .ttoi'l  i 
Qrrgm-y,  21  Ont,  App,  137. 

In  order  to  defeat  a  rightful  owners  title,  by  adverse  possesjloti 
the  possession  must  have  been  continuous  for  the  roqulred  nnmber  ol 
years:  whenever  the  possession  Is  vacant,  the  rightful  owner  is  it 
posses.'^ion  in  contemplation  of  law:  see  Tniilrrs  Aiimry  Cit.  v.  .(»ort 
13  App,  Cas,  793:  KeynoMs  v,  Trimlt.  7  0,  L,  R,  62.1. 

Where  the  petitioner  claims  title  by  possession,  he  should  prove  tlii 
possession  for  the  requisite  time,  by  the  clear  and  posllivc  evUenci 
of  at  least  two  Independent  witnesses.  In  such  a  lase  a  notice,  pre 
pared  by  the  Referee,  should  be  served  upon  the  person  having  ita 
paper  title.  If  he  can  be  found,  but  If  not,  eviilencc  of  search  tor  biti 
or  his  representative  should  be  put  in.  and  In  such  a  case  the  posses 
slon  should  be  shewn  to  have  been  long  enough  to  bar  him.  eveti 
though  he  had  no  notice  of  the  possession:  He  CavFrhUI.  8  C.  L.  I 
50:  'to  Chamierlain,  2  Chy,  Cb.  352.  Where  the  petitioner  claims  tltlt 
;i8  tigainst  the  patentee,  or  his  heirs,  or  assigns,  of  land  of  ivhi,h 
they  have  not  talien  actual  possession  by  residing  on,  or  culthatins 
some  portion  thereof,  he  must  shew  either  knowloilge  of  his  possn 
Sinn  by  the  patentee,  or  his  heirs,  or  assigns,  or  else  establSsii  a 
possession  for  at  least  twenty  years  as  against  the  patentee  and  those 
claiming  under  him:  The  titatuie  of  Ltmiialwns  (R.  S.  0.  c.  ")  sj 
I  4  I  :  ;^•  Limt  3  rhv.  Ch  23n;  mn!jl>'  v.  P'tA-".  42  1'  ('  Q  B  2^5;  f5« 
Vrlfor  V.  Hughson.  45  U.  C.  Q.  B.  252:  Hicks  v.  injlloms.  15  OnL  2!!: 
i'lovl  V.  Uregory.  21  Ont.  App.  137:  but  this  is  not  ncc«ssary  a>  tootlft 
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irsons  becoming  interested  la  the  lands,  as  to  whom  ten  years'  posses-  Bnlai  703- 
lon  may  be  sufllcient,  e.g.,  a  purchaser  at  a  tax  sale:  Brooke  t.  Qibaon.     '^^^^ 
fj  Ont.  218,  bat  see  Donetly  v.  Ames,  lb.,  271;  proof  of  notice  to  the  hus- 

,nd  ot  the  owner  Is  sufficient:  Horris  v,  PrerUia),  30  C,  P.  484;  8.  C. 
Appeal,  7  Ont.  App.  414.  A  decree  for  redemption  not  prosecuted 
y  the  mortgagor  for  upwards  of  21  years  was  held  to  constitute  uo 
ar  to  the  mortgagee's  obtaining  a  title  by  possession,  notwlthstand- 
Dg  that  the  mortgagor  was  a  lunatic:  Re  Leslie,  23  Ont.  143. 

It  is  not  clear  that  it  Is  necessary  to  establish  so  strict,  and  actual,  When  actuil 
I  possession  of  all  the  land  claimed,  where  the  petitioner  has  been  in  J™"",'™  ° 
lossesslon  under  a  claim  of  title  which  was  originally  defective.    In  confer  title 
inch  a  case  the  doctrine  of  constructive  possession  might,  and  would  5,""'''°'' 
irobably,  be  held  to  apply  even  as  against  the  owner  of  the  paper 
itle:  see  Dundas  v.  Joftnslon,  24  U,  C.  Q.  B.  5S0;   Davis  v.  Hender- 
ion,  29  U.  C.  Q.  B,  344;  per  Burton.  J..  Harris  v.  Mtidie,  7  Ont,  App, 
42a;  Steers  v.  flhaie,  1  Ont.  26. 

A  person  who  has  been  in  possession  under  a  fraudulent  grantee, 
but  who  has  A  acquired  any  title  as  against  the  latter,  cannot  set 
up  a  title  by  possession  as  against  a  purchaser  of  the  land  from  the 
assignee  in  bankruptcy  of  the  fraudulent  grautor,  made  after  the 
fraudulent  conveyance  has  been  set  aside  in  proceedings  Instituted 
against  both  the  fraudulent  grantor  and  grantee :  Donovon  v.  BerJiert, 
4  Ont  635, 

703,  Where  there  is  no  contest,  the  attendance  of  the  where^ikere 
petitioner,  or  of  any  solicitor  on  his  behalf,  shall  not  be  .ttend.nce^dt 
required  on  the  examination  of  the  title,  except  where,  JoiiciSil 
for  any  spcial  reason,  the  Eeferce  directs  such  attend-  "•" 
anee.    C,E.  1002. 

704.  If,  on  such  examination  as  aforesaid,  the  Referee  Referee  to^^^ 
finds  the  proof  of  title  defective,  he  shall  deliver  or  m:'A  m^^^^A 
to  the  petitioner,  or  his  solicitor,  a  memorandum  of  ° 

such  finding,  statins  shortly  therein  what  the  detects  are. 
and  he  shall  therein  state  as  far  as  possible  all  the  oi)- 
jections  to  the  title.    C.R.  1003. 


705.  When  the  Referee  finds  that  a  good  title  is  shewn 
he  shall  prepare  the  necessary  advertisement,  and,  un- 
less the  publication  thereof  is  dispensed  with  under  sec- 
tion 14  of  the  said  Act.  the  same  shall  be  published  in 
the  Ontario  Gazette  and  in  any  other  newspaper  or  news- 
papers in  which  the  Referee  thinks  it  proper  to  have  tlio 
same  inserted;  and  a  copy  of  the  advertisement  shall 
also  be  put  up  on  the  door  of  the  court  house  of  the 
countv  where  the  land  lies,  and,  unless  the  nearest  post 
office  is  in  a  city,  in  some  conspicuous  place  in  the  post 
office  which  is  situate  nearest  to  the  property,  the  title  ot 
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pablished 
In  Oftiette 
snfl  other 
newspapers. 


Notices  to 
be  posted 
&t  Conrt 
Houie  and 
Post  Office. 


i;i70 


ment.  how 
imblUhrd, 


O 


AKdKviu 

lirnvinK 

|iu))lirK(iua. 


RILES  OF  COl'RT. 

._lucli  is  under  investigation;  ami  the  Ucfcree  «linll  ;„ 
dorse  on  the  advertisement  so  prepared  bv  hm  1 
name  of  the  newspaper  or  newspapers  in'whicli't 
same  is  to  be  published,  and  tlio  niimber  (if  lnsi>rtii,n  i 
be  given  therein  respectively,  and  the  peri,.,!  („ot  l 
than  four  weeks)  for  which  the  notice  is  to  ho  eontinn. 
at  the  court  house  and  post  office  respectively.   c.B.  m 

Ai  :bf  time  these  Rules  were  paseod  Th,-  Oui.rin,,  niir,  w  i. . 
wa.  10  Edw.  :.  c.  59.  and  the  section  a.thoHz.ng  th/  ,'   r u^i"  p 
be  dispensed  with  was  s.  12  (2).  which  Is  al.o  .,.  12  i;,  „,  r    <,!  °  ' 
TiUe.  A,;  m.  S.  O.  ,^  ,23).  not  s.  ,6.  as  n,e„„„„.„  .^  mXt^  ^ 
secHon  was  numbered  14  In  a  prior  Qnletlng  Titles  An  (R,  a.  o,  IK 

The  notice  Is  not  to  be  published  until  the  Retcrce  Biifc  tht . 
good  title  Is  shewn. 

The  notice  Is,  ordinarily,  required  to  be  published  on,e  in  ,i, 
Onlono  Oaietlc,  and  at  least  once  a  week  tor  two  weeks  Id  some  'tn 
newspaper  published  in  the  county  town,  or  other  place  near  where  ■! 
lands  In  uuestlon  are  situated;  but  In  some  cases  It  mav  be  toiiw 
advisable  to  publish  the  advertisement  more  fr«|iiently  \i  lejsi  i 
month  should  b«  given  from  the  date  o(  the  publl.allon  of  ike  Jrr 
advertisement,  for  sending  In  claims. 

For  form  of  advertisement:  see  H.  «  L.  Forms.  No.  USI. 

The  advertisement  Is  principally  Intended  tor  persons,  It  ani 
whose  rights  are  not  Jlsclosed  on  the  proceedings.  Persons  «lio  m 
known  to  have,  or  appear  to  have,  some  adverse  claim,  should  jeier 
ally  be  required  to  be  served  with  notice  of  the  proceedings-  see  ni( 
Qtiutini,  mi,;  Art  (R.  s.  O.  c.  1231.  ss.  UAH:  anil  see  nott  i. 
llule  706. 

The  notices  retiulred  to  be  posted  at  the  Court  House,  and  P« 
OIBce.  should  be  kept  up  contlnuoMsly  for  the  period  dlreeteil.  an( 
the  person  Intending  to  prove  the  posting  up.  should  Like  care  to  us 
that  such  notices  are  kept  up  continuously  tor  the  requisite  period:  Rt 
Hill.  2  Chy.  rh.  348;  fte  Chamherlain,  2  Chy.  Ch.  3."2.  For  form  ol 
affldavlts  of  posting,  and  f  publication  of  advertisement:  see  H.  II. 
Forms.  No.  1483.  1484. 

Where  the  lands  are  situate  In  a  city,  posting  ot  a  notire  at  lilt 
Post  Oflice  Is  not  required. 

Where  an  advertisement  was  posted  at  the  Court  House  nearest  llie 
lands,  which  was  not  the  Court  House  of  the  County  In  wbicii  tile 
lands  were  situate,  the  Irregularity  was  waived  by  the  Judge;  Br 
Harris.  12  P.  R.  430;  and  see  The  Quietitig  Tilles  Aii,  a.  41. 

Where  the  property  in  question  Is  iiroved  to  he  of  tlie  value  ot  M 
mo.e  than  J3,000.  the  publication  of  ;in  advertisement  may  be  dis- 
pen.sfid  with:  see  The  Quieting  Titles  Art.  s.'  12  (21.  The  atHdaii 
proving  the  value  of  the  land  should  follow  the  wording  of  that  lec 
tion.  and  should  show  expHoltly  th.it  it  is  ','.  oi'h  "t:o  mor?  :!:^-= 
|3,n00  '■ :  see  Form  H.  t  I,.  Forms.  No.  Uir,.  Where  a  Local  Relertt 
dispenses  with  an  advertisement,  it  would  be  convenient  for  him  so  io 
state  In  his  certificate  required  by   Rule  ".'^0.  e.tj.,  by  adding  thereto 
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and  It  having  been  proved  to  my  aatiBfaction  thai  the  land  in  qufrf-  Kul*  70e. 
Ion  1»  ot  no  more  value  than  $3,000,  I  dispensed  with  the  publication 
t  any  advertisements  of  this  application." 

Although  iJUbllcation  of  the  notice  In  the  QaZ'-tti\  and  local  paper.  Is 
lUpensed  with,  the  notice  (printed,  or  type  written),  must,  never- 
lieless,  be  affixed  In  the  Post  Omce.  and  Court  House,  as  required  by 
his  Rute,  and  also  in  a  conspicuous  place,  or  places,  on  the  land  in 
iuestlon;  see  s.  12  (2). 

706.  Any  notice  of  the  application  to  be  served  or  ^"'Jj;;^  ^^ 
nailed  under  section  16  of  thp  Act,  shall  be  prepared  by  b''°-™rf.° 
the  Referee;  and  directions  shall  in  like  manner  be  given 
by  him  as  to  the  persons  to  be  served  with  the  notice, 
and  as  to  the  mode  of  serving  the  same.    C.R.  1005. 

The  section  ot  TKi^  Oniedtia  Tillca  Act  probably  Intended  to  be 
referred  to  In  this  Blllc,  is  s,  14  of  the  present  Act,  which  was  s.  IC 
In  the  prior  Act  (R.  S.  O.  1897,  c,  135). 

The  14th  section  ot  the  present  Act  la  as  follows  :— 

"  14.  Where  It  appears  that  there  is  any  person  who  may  have  xotice  to 
a  claim  adverse  to.  or  Inconsistent  with,  that  of  the  petitioner  to,  or  in  Jfj™, 
respect  of,  any  part  ot  tha  land,  the  Judge  shall  direct  such  notice  as 
he  deems  necessary  to  be  mailed  to,  or  served  on  such  person,  his 
agent  or  solicitor,  10  Bdw.  7.  c.  59.  s.  14." 

By  s.  22  the  Referee  ot  Titles,  to  whom  any  petition  Is  referred,  is 
to  proceed  as  the  Judge  should  do  under  the  Act.  hart  the  refer- 
ence not  been  made,  and  he  Is  to  have  the  same  powers. 

Notice  should  be  required  to  be  served  on  every  person  known  to 
have  a  claim  adverse  to  the  patitloner.  whether  the  claim  be  admitted 
by  the  petitioner  or  not.  unless  the  consent  ot  such  person  he  Hied, 
duly  verlflcd.  consenting  to  a  certlfloate  of  title  being  granted  to  the 
petitioner,  tree  from,  or  subject  to.  thr,  claim,  if  any,  of  such  consent- 
ing party,  and  If  subject  to  his  claim,  setting  forth  with  clearness  what 
his  claim  Is.  The  notice  to  ho  served  shook'  contain  ex  illicit  informa- 
tion why  it  is  served:  Ex  parte  Hill,  2  Chy.  Ch.  348. 

Notice  la  also  often  required  to  be  served  tor  the  sake  ot  precau- 
tion thns  where  an  application  was  made  before  The  Devolution  ot 
Ettatei  Act  by  devisees  within  a  ye.ir  ot  the  death  ot  their  testator, 
notice  was  required  to  be  served  on  the  heirs-at-law,  as  the  Petition 
was,  in  effect,  a  proceeding  to  establish  tte  will:  Ex  parte  Hill.  2  Chy. 
Ch.  348;  and  sec  Be  Dougherty.  4  Chy-  Oh.  80. 

Where  the  Crown  appears  to  h^.ve  a  possible  interest,  notice  may 
he  required  to  be  serv,-d  on  the  Attorney-General,  and,  it  no  claim 
Is  Bled  the  Crown  may  be  barred,  or  if  a  claim  is  filed  it  may  be 
adjudicated  in  the  same  manner,  and  with  the  same  ell«t  as  that 
of  any  other  claimant:  The  Qmlina  Titles  Art.  s.  "2  13):  He  Ray- 
rratl.  20  O.  L.  R.  437. 

When  title  is  claimed  by  possession     lOtlce  should  ordinarily   be  Wl.™  ua 
.    hut  for  such  possession,  would  be  the 
So  also  where  the   petl 


»rverupon' the' persons  who.  but  for  such  I">s«sslon.  would^bejhe  «'«ta«J.by 


lie  Chamberlain,  2  Chy.   Ch. 


owners:    lie  Vhamoeriatn,  .  <-.»-   t. -  -  - „  " ,h.  o-ier tlilt 

doner  claimed  the  north-east  part  ot  the  lot  under  a  vlU  devls  ng  the  PX.','„.< 
north-west  part,  alleging  that  the  word  "west"  was  a  clerical  error. 
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claim   undvr 
will   which 
mUdncrlbfi 
l'rop*rty. 
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nil  peraom  Interest  In  maintaining  the  opposite  vie.  »,„  ,_  , 
to  be  notlBed:  Kx  parte  l.yont,  2  Chy.  Ch.  357.  ™"""' 

Where  a  petitioner  claims  title  under  a  will  in  which  tb,  i..h  . 
been  ml.dnorlbed.  hi.  title  may  be  quieted  1„  any  .-aJ  In  Vh,!^ 
Court  would.  In  an  action  for  the  construction  of  th,.'wlll  1, 
that  the  land  In  queatlon  pa..ed  by  the  will  a,  claimed  L,™'!' 
Iloner.  iiotwithstanding  the  erroneous  description:  see  ifc  t-Bllajtm 


S  P.  R.  iii:  He  Sharer,  6  Ont.  312;  but  where 


'ill'  clerect  l!  in,  j„ 


inter  parte,  the  petitioner  must  bring  an  actlan  to  reform  V Z 
he  cannot  get  the  defect  cured  under  771c  Quir,i,g  ntle>  Act- Mi 
Vatlagtian,  s  P.  R.  47<.  ^   "" .  m  j. 

Parol  evldance  was  held  to  be  admissible  to  shew  tbat  "Utli 
Ton.  7  N.  H."  In  a  will  meant  "  North  ^  .t  of  Lot  IB.  7lh  Conceslo, 
Township  of  Morris":  Yomg  v.  P«rt-is,  11  Ont.  5!i7-  but  whtre  i 
description  In  a  will  Is  free  from  any  patent  ambiguity  It  would  s« 
that  parol  evidence  Is  InadmlsBlhle  to  shew  that  It  means  anytlilii 
elsa  than  what  Is  expressed:  Summcrj  v.  Sii»mi,T»  3  Ont  ill 
Hiekey  v.  Stover.  11  Ont.  106:  Re  Bain  <f  UsKr.  25  Ont  136  and  i« 
AUen  V.  listen,  1894,  3  Ch,  260;  71  L.  T.  228.  Under  a  devise  of "  1!  m( 
20  Thomas  St.,"  not  owned  by  the  testator,  "  19  ami  20  Oaslle  St 
which  were  owned  by  him,  were  held  to  pass:  He  ilayeU  Fokt\ 
Ward.  109  L,  T,  40,  And  where  there  Is  a  general  devise  o(  all  tb( 
testator's  land,  followed  by  a  particular  erronenus  description  tli. 
latter  may  be  rejected:  Wriglit  v,  Collins,  16  Ont.  1S2;  and  m  He 
Fayden  v,  UeFayden.  27  Ont,  598;  Hmith  T,  Smith.  22  0.  L.  R.  i:t. 

A  devise  of  the  S,  W,  '4  of  a  lot  not  owned  by  the  testator  was 
lield  not  to  pass  the  S.  'i  of  the  N.  ij  of  the  same  lot.  which  he  dM 
own:  Ite  Clement,  ,2  O.  L,  R,  121, 

I'vililoner  Proceedings  under  The  Ovieting  Titles  Aet  being  tor  the  mosl  pit; 

qi'fed  10  Ki.-,  ''''  '"'■''■•  "  ''  °"™  "Mosaary  to  require  the  petitioner  to  nefatlve  ihe 
n««.iiv.  existence  of  tacts,  of  which.  In  the  case  of  a  contest  between  the  Fti. 

evu,nc.,         tloner  and  any  third  person,  the  onus  of  proving  would  be  on  sutb 
third  person:  lie  Caverhitl.  8  c,  L,  J,  50, 

Where  any  transfer  of  the  property  has  taken  place.  In  circum 
''■  stances  of  an  unusual  nature.  It  Is  necessary  to  require  the  petitlone- 
to  adduce  evidence  to  negative  the  existence  of  any  fraud,  or  want  nt 
fiona  fides :  He  Dougherty.  4  ("by,  Ch,  SO.  Where,  for  instance,  tli. 
property  Is  claimed  by,  or  on  behalf  of,  a  wife,  under  a  ronvejancf 
made  to  her  during  coverture,  an  explanation  of  "be  ti-iinsaotion  shouM 
b3  given  on  oath,  to  shew  tbat  It  was  ttona  fide,  a  id  was  such  thai  tlie 
husband's  creditors  could  have  no  claim  to  tlie  property,  and  tlie 
affidavit  of  the  petitioner  should  be  corroboralcil  l)y  (iisiiiteresled  per- 
sons of  credibility:  Ei  parte  Lyons,  2  Chy.  Ch.  ;i.',7.  So  where  ihr 
former  owner,  a  person  of  the  same  name  as  the  petitioner,  bad  con- 
veyed the  land  to  the  petitioner  a  few  days  before  the  filing  of  tlie 
petition,  and  the  title  appeared  simple,  e-  planations  were  required  to 
be  given:  Re  Wright,  2  Chy.  CI,.  35ii. 

And,  in  addition,  notice  must  also  be-  reqiii  jd  to  be  served  on 
persons  who  may  appear  to  have  a  possible  Ir  .Test  in  disputing  the 
hona  fides  of  any  conveyance  under  which  the  petitioner  clalmi 
wherever  there  are  any  circumstauccs  i-itlctilalcd  to  :irouse  suspicion 
Re  Dougherty.  4  Chy,  Ch,  SO. 

Notices  required  by  the  Referee,  to  bo  served,  are  to  be  prepared 
and  Issued  by  him.  Where  service  Is  directed  to  be  effected  by  mail- 
ing the  Referee  may  direct  the  letter  enclosinp  the  tiulice,  to  he  prc- 


»r  riplaJn 

clrct.in8t«n( 

crt-alinK 

>u»|.icloo. 


Service  of 
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paid  »nd  reglitereii,  and  a  notice  to  be  Indorged  on  the  envelope  to  BnU  707. 
the  effect  that  II  the  letter  be  not  called  (or  within  eight  days  that 
It  Is  to  be  returned  to  the  Referee  ot  Tltlea.  by  whom  the  notice  U 
Issued.  Directions  to  return  letteri,  If  not  called  (or.  are  required  by 
the  Post  Office  authorities,  to  be  printed.  In  order  to  secure  due  at- 
tention. 

Where  a  notice,  served  In  this  way.  Is  returned  to  the  Referee  of 
Titles,  he  should  require  further  service.  Where  service  Is  authorized 
on  the  attorney,  solicitor,  or  agent  of  the  party  to  "le  notified,  there 
should  be  evidence  produced  that  the  person  served  was  In  (act  the 
attorney,  solicitor,  or  agent  of  the  party  required  to  be  notified. 

Where  the  person  to  be  notllied  Is  an  Infant,  the  Onclal  Guardian  ?'°"«['_'<' 
ai  litem  may  be  served  for  him,  and  no  order  appointing  him  guardian  '"  *"  ' 
Is  necessary:  Re  Murray,  13  P.  R.  367. 

For  (orm  o(  notice  to  a  person  appearing  to  have  an  adverse 
Interest:   see  H.  k  L.  Forms.  No.  1415. 

Strict  proot  Is  required  to  be  given  of  the  due  service  ot  i-11  notices  proof  >.( 
required  to  be  nerved.  The  entries  of  service  In  a  deceased  solicitor's  »•""" 
docket  were  held  insufficient  proot:  Ex  portc  Palmer,  2  Chy.  Ch.  351. 
Where  a  certlflcate  was  granted  on  a  (alse  affidavit  o(  the  due  service 
of  a  notice,  the  certlflcate  was  set  aside  on  the  application  ot  the  party 
directed  to  be  notllied,  with  costs;  the  Court  refusing  to  enter  into 
the  question  whether  he  was  properly  entitled  to  notice  or  not:  «<• 
Aihlori,  3  Chy.  Ch.  77. 

Where  there  is  a  contest,  the  Referee  may,  by  consent,  report  on  Adii.ai«.iioii 
the  conteetanfs  claim  before  disposing  of  the  petitioner's  title;  but  JJ„«*.,„,, 
lie  should  not  do  so,  without  consent.  In  general,  the  petitioner  Is 
bound  In  the  flrst  place,  to  malte  out  hie  own  title  before  he  can 
claim  to  have  adjudication  upon  the  claim  of  a  contestant:  Be  Cam- 
iron  14  Gr  612  And  a  contestant  is  at  liberty  to  point  out  defects 
in  the  petitioner's  title,  before  proceeding  to  prove  his  own:  Armour 
V.  Smith,  16  Gr.  380. 

The  Referee  ot  Titles  may  award  costs  to.  or  against,  a  Petitioner.  B.t«'' "w 
or  contestant:  The  Qmemg  Titles  .4<  (,  S3.  20,  22;  Jud.  Act,  3.  74  (4): 
4non  2  Chy.  Ch.  22.  Where  a  petitioner  ciaima  tlUe  by  possession, 
and  the  holder  of  the  paper  title  on  being  notllied  appears  and  con- 
tests the  matter,  costs  will  not  be  awarded  against  hta  as  a  m»"er  "' 
(■ourse.  even  though  the  petitioner  succeeds  In  establishing  his  title: 
Low  v.  Aforn'«on,  14  Or.  192. 

The  order  or  certlflcate  of  the  Referee  should  be  drawn  up  In  Form  o( 
similar  terms  to  a  report-e.(r.,  "I  find  and  certify,"  and  not  ad-  "P  ■ 
judge  and  determine":  Anon.,  2  Chy.  Ch.  22. 

The  Referee's  certiacate,  allowing  or  disallowing,  the  claim  ot  any 
:ontestant,  requires  conflrmatlon  In  the  same  manner  as  :i  Masters 
report  made  In  an  action. 

707.  The  Inspector,  or  Toronto  Referee,  shall  from  ins^P«._."^;,__ 
time  to  time  confer  with  one  of  the  Judges  in  respect  of  ko^.o„.^o_^ 
matters  heforc  such  Inspector  or  Toronto  Eeteree,  as  jud^,., 
there  mav  be  occasion,    C,R.  100(). 
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RrLM  OF  COURT. 

.  ''**-  When  any  person  lias  shown  liinisHf,  i„  ,|„  „.,„ 
lou  of  a  local  Referee,  to  be  eiititk-.l  |„  „  certilirat 
conveyance  under  tlie  A,-t.  an.l  lias  publi»l,„l  and  11 
all  the  notices  required,  the  Refcm.  shall  write  at  t 
toot  ol  the  petition,  and  sign,  a  inomoratulum  t„  t|i(,  f,,, 
lowing  eflfect:  "I  am  of  opinion  that  tl,o  petitioner  i. 
entitled  to  a  certificate  of  title  (or  conveyance)  as  prav« 
{or  subject  to  the  following  incumbrances,  eto  ,,,',L 
ease  maybe);''  and  shall  transmit  the  petition  (rharirp 
prepaid,)  with  the  deeds,  evidence,  and  otlier  papers  l» 
fore  hini  in  reference  thereto,  to  the  Insp...  tor  of  Title* 
who  shall  examine  the  same  carefully,  and  if  he  finds  am 
defect  in  the  evidence  of  title,  or  in  the  proceedings  i, 
shall,  by  correspondence  or  otherwise,  point  the  same'out 
to  the  petitioner,  or  his  solicitor,  or  to  the  Hefcree  as  tlit 
case  may  be,  in  order  that  the  defect  mav  lie  remedied 
before  a  Judge  is  attended  with  the  petition  and  papers 
for  approval.    C.R.  1007. 

It  will  b«  .cen  from  this  Rule  that  the  nndiiiB  of  a  Local  Ret.r«ot 
T  t  es  Is  not  conolUBlve.  but  that  It  Is  the  duty  of  the  Inspector  .t 
Titles  to  ezamlne  the  proreedlnga,  and  to  require  any  Mmt  In  tb. 
proof!  to  be  inpplied.  Where  the  Inspector  finds  the  procetdlDp 
defertlve.  he  either  transmit*  the  papers  to  the  Referee,  with  a  not. 
of  the  detects,  or.  where  they  are  few,  and  crllilns  charnctjr  hi 
communicates  directly  with  the  solicitor  of  the  petitioner 

Where  the  advertisement  Is  dispensed  with:  see  notes  to  Rut,  m. 

S'ln'"*"' '  ,.  ^''■"^  ""■™  ^'^  ■"*"  ^"'f  contest  before  .1  Referee  ol  Titles,  it 
should,  before  certifying  In  favour  ot  the  petitioner,  and  tnusmittinj 
the  papers  to  the  Inspector,  dlspoae  of  the  claim  of  the  conteitant 
The  order,  or  report,  ot  the  Referee  on  the  claim  ot  a  contratunt 
should  be  flied  and  conarmcd.  In  the  same  manner  as  a  Master,  rf 
port  In  an  action,  before  a  certlflcate  ot  title  is  ftranted  a  Ibi 
petitioner:  Itulea  428.  5*2.  As  all  proceedings  In  Quieting  Ttitle  nut- 
ters are  commenced  In  Toronto,  all  reports  must  te  tiled  In  tlie 
Central  Omce:  Kulc  428. 

An  appeal  will  lie  from  the  order,  report,  or  «-ertillcate,  of  1 
Referee  of  Titles,  or  Inspector  of  Tlllee.  to  a  Judge  In  Cnurt  In  the 
ii&me  manner  as  an  appeal  from  a  report  made  in  an  action:  llfh- 
714;  seven  clear  days'  notice  of  api)cal  must  be  given  10  the  respond 
ent:   see  Ruhs  502.  .',03. 

*^ppeal  from  A  contestant  who  succeeds  in  estaljlisliing  an  adverse  claim,  oan 

kXU"/'  ""'  "'"ilh  a  rertincate  of  title  In  the  proceedings  In  which  he  is  con 
Tirl»».  testant.  but  he  may  himself  file  a  petition,  and  on  .-uch  petition.  If 

would  be  entitled  to  use  the  evjilencc  tal^en  in  tl'e  ntaffer  In  wliili 

he  was  contestant:  Re  Dunham,  8  H.  R,  472. 
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709.  Where  the  Inspector,  or  Referee  at  Toronto,  finds  »•>•  "• 
tliat  the  petitioner  has  shewn  himself  entitled  to  a  certi-  "l^'.^"";, 
ticate  of  title,  or  a  conveyance  under  the  Act,  and  has  J?  "J",'^",""" 
published  and  given  all  the  notices  required,  he  shall  J'J,"^"',,'', 
write  at  the  foot  of  the  petition,  and  sign,  a  inenioran-  u  '^"i'j'' 
ilum  to  the  same  effect  as  is  required  from  a  Local  Hef-  '»P'ji'«;; 
cree,  and  shall  prepare  the  certificate  of  title,  or  con-  otTiii* 
vejance,  and  shall  engross  the  same  in  duplicate,  one 
being  on  parchment  or  parchment  paper;  and  shall  sign 
the  same  respectively  at  the  foot  or  in  the  margin  p^^,„^,^,  ,„ 
thereof;  and  shall  attend  one  of  the  Judges  therewith,  v.ijj«ro..«i' 
and  with  the  deeds,  evidence,  and  other  papers  before 
him  in  reference  thereto;  and,  on  the  certificate  or  con- 
veyance being  signed  by  the  Judge,  the  Inspector  or 
other  Eeferee  aforesaid,  as  the  case  may  be,  shall  deliver 
or  transmit  the  same  to  the  Central  Office,  to  be  sealed  fl^J'^,\l'^ 
and  registered,  and  the  proper  officer  in  ihe  Central  •"■•J 
Office  shall  deliver  or  transmit  the  same  when  so  sealed 
and  registered,  to  the  petitioner,  his  solicitor,  or  agent, 
for  registration.     C.R.  1008. 

It  Is  not  any  part  of  the  duty  ot  a  I-oral  Reterce  to  whom  a  pell-  Jf'^lf,"''' 
tlon  l3  referred,  to  prepare  the  certificate  of  title.  by  whoiii 

prepared 

The  Inspector  or  Titles— or  the  Referee  ot  Titles,  at  Toronto  where 
the  petition  Is  referred  to  him— are  the  only  offlrers  authorized  to 
prepare  certificates  of  title,  issued  under  the  Act. 

This  lit'lc  requires  the  certificate  to  be  engrossed  by  the  olBcer  ^•""'•^^ 
preparing  it;  the  object  of  the  Kulc  being,  to  insure  the  certiPcate  "^u;,,,, 
being  engrossed   in  a  proper  manner,   but   for  some   time  past,   the 
practice  has  been  for  the  petitioner,  or  his  solicitor,  to  procure  the 
engrossmenU  to  be  made  on  printed  headings,  auppllej  tor  the  pur- 
pose by  the  law  stationers. 

The  engrossment  should  be  well  auil  carefully  made,  without  using 
figures  or  abbreviations,  as  the  Judges  refuse  to  sign  certificates 
engrossed  in  a  careless  and  slovenly  manner.  Type  writing  on  parch, 
nient  should  be  avoided. 

Where  the  petition  is  referred  to  a  l^cal  Referee,  no  tee  is  ii^iy-  F«tio». 
able  on  the  certificate  title,  except  the  tees  [or  entry;  the  fee  of  %i. 
payable  to  the  Inspector,  being  in  full  of  all  fees  payable  to  him 
i<xcept  the  fees  on  papers  filed  in  answer  to  his  requisitions:  Tariff 
B  Where  the  petition  is  referred  to  the  Referee  ot  Titles  at  Toronto, 
11  fee  of  »4  la  payable  on  the  certificate  of  titlu  In  addition  to  the 
l.«s  for  entry  in  tlic  rcnlrul  Office:   see  Tariff  ri. 
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h7^?\Y''*'L''  '•■"'"'f" t^'  "''  ""»  »■•  '•"-"«>«.,«;  under 
„  ..nil  "'«  -*<•*  "OS  wen  granted,  tlit-  Inspector  or  Referee  inav 
..^lUT"  "'""•"'  f>""">er  order,  deliver,  on  d.Mimn.l.  t,)  ilm  n„„\ 
'".';  h.*?."  entitled  tliereto,  or  his  solicitor,  all  deeds  an,l  other  evi 
i;"h".V!,d.r'|e'«'«*'  ol  title,  not  including  affidavits  made,  and  evi 
"".",?,'.„.    '^'""'!'  K'^'«"  'n  the  '"«"«'■  "f  f'e  title;  uixl  shall  take  I,,. 

receipt  therefor.    C.R.  1009. 

i':!5l"''.l,       ,    V"""  '*;•  """  "  ""  •»'»  '"»  P™«"o  '»  nlurn  „,l,  „„„„ 
runmni  lo      <l««oi  and  documenti  of  tllle,  but  not  certlllod  loulei   ihs»  .,.  „ 
P..ltl.n.,.        talueU    by    the    lupector    of    Title.,    witb    the   other   paper.  In  T 
matter. 

Papers  Sled  In  Quietlni  Tltlee  procaedlngt  are  not  open  to  jM,ri 
Inipertlon ;  but  It  bu  been  uiual  to  renulre  the  p.nion  dHlrlni  n 
•enrch  tbem  to  shew  that  he  hai  an  Interest  In  the  procesdlnii  or 
10  produce  the  conient  o(  the  petitioner  or  his  sollillor:  jee  Km  t 
Bon*  0/  England,  64  L.  T.  468;  ond  lie  mraihan.  1S9:.  l  Cli.  «s 
72  I..  T.  175;  Re  Avory,  before  Meredith.  C.J.C.P..  11th  Marcli.  ism 


Insptetor 
or  Toronto 
RrforM 
to  koep 
roplM  of 
Kllletlen. 


711.  The  Inspector  and  Beferee  shall  keep  a  book  and 
preserve  therein  a  copy  of  all  his  letters  under  the«e 
Bnles.    C.B.  1010. 


.*"i'".u'  ^^2'  ^^^  applicant  shall  pay,  or  prepay,  as  the  case 

p«"»s..  .It.    may  he,  all  postages  and  other  expenses  of  transmittin; 
letters  or  papers.  C.B.  1011. 


ooTr'."';!.'  ^^^-  Petitions  under  section  3.3  of  the  Act  shall  be  filsi 
how  ™»  ■  and  proceeded  with  in  the  same  manner  (as  nearlv  a* 
ffM  th«,for  may  be)  as  petitions  for  an  indefeasible  title.   C.R.  1012. 

The  Becflon  probably  intended  to  be  referred  to  In  this  fiwie  is  not 
8.  33.  but  8.  31  of  The  QuUting  Tttlca  Act  (10  Edw.  Vlt.  c.  .')9).  which 
was  the  Act  In  force  when  the  Rulea  were  passed.  It  la  now  a.  31  of 
the  preeent  Act.  (H.  S.  O.  c.  123>.  That  section  waa  formerly  s. - 
in  the  prior  Quieting  Titles  Act   (R.  S.  O.  1897.  u.  13o). 


nccUraiion 
m»cy.  etc. 


The  3l8t  section  of  tho  present  Act.  above  referred  to,  I» 


3  tollo*!: 


"31.  Where  a  person  domiciled  or  claiming  land  Id  Ontario,  de 
Hires  to  rstablish  that  ha  is  the  leBltimato  child  of  his  parents,  or 
that  the  marriage  of  his  father  or  mother,  or  of  his  grandfather  and 
grandmother,  was  a  valid  marriage,  or  that  hfs  own  marriage  was  a 
valid  marriage,  or  that  he  is  the  bcir,  or  odp  of  the  heirs  ot  any 
iierson  deceased,  or  that  he  la  a  natural  born  sultjfct  of  His  Majesty 
he  may.  if  the  Court  thinks  fit.  have  any  of  such  niattfra  Jmii^ially 
invesllKated  and  dcriarcd.  10  Kdw.  T,  c  ?,9,  a.  HI." 


Under  the  ImppHal  Statiitns.  21  «  I'L*  VI' 
that  a  petitioner  cannot  obtain  a  declaration 
grandfather:    Dniiils    v.    Attdnii'i/driirral.    41: 


.'.  !i.1.  It  has  been  lield 
of  Hip  IfRlfimacy  of  hi? 
L.    T,    402   nor   of  the 
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llleiltlmftcy  of  some  other  perton -.  Manuell  v.  Attornry-aenetal,  2  P.  Bmlt  714- 
D.  :>65,  and  Me  S.  C.  4  P.  D.  232. 

A  pvrion  who  apiM-ari,  and  uniurcetstully  opposei  the  claim  of  the 
petltlonera,  may  be  ordered  to  pay  the  coats  occasioned  by  bts  con- 
tpitatlon:  tee  Jud.  Ait,  ■.  74  (4);  Bain  v,  Attorm^y-Oenrral  1892. 
P.  261. 

714.  The  certificate  of  the  Inspector  or  of  a  Referee  *^g,**j(,|„„ 
upon  any  contest  before  him  shall  be  filed  and  an  appeal  ^^.i^**' 
shall  lie  from  such  certificate  in  the  same  way  as  from 
a  Master's  Report.    C.R.  1013,  amended. 

Appeals  from  Master's  ;-eports,  are  governed  by  Butea  &02,  503. 

The  Rule  only  applieii  to  certificates  given  In  respect  of  contested 
cliilmB.  The  certificate  given  under  ffulv  708,  needs  no  confirmation  as 
a  report  before  being  acted  on. 
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CHAPTEB  XXVIII. 


ACCOUNT.  NT  8  OFMCE. 


Houka  lo  bp 
kept  by 

Arrnuntkni 


716.  All  sucli  books  and  records  Hhall  lie  kept  at  m«v 
be  directed  by  the  Judguit  of  the  Supreme  Court  or  tlii 
Finance  Cuuiiuittee,  and  the  forms  used  for  direction. 
and  cheques  shall  be  subject  to  its  approval.   Xcu: 

The  Accountant  li  the  offlcer  of  the  Court  In  whom  all  maitnuj 
•ecurltlM  In  Court  ue  vnted:  Jud.  Act.  i.  107  (2);  Huli:  7!o  Hit 
a  ponK>ratlon  solp.  and  Mn  corlwratc  name  Is  "Thf  Accountant  of  it. 
Hiilircmo  Court  ot  Ontario":  ace  Jud.  Act.  en.  78  im  and  101.  aim 
tile  Finance  Commlttw:   eet>  Jud.  Act.  a.  lOfi. 

Si"'".*;'        7W.  In  the  month  of  January  in  each  year  tin-  .le 
•"'•  I'ountant  .shall  ]iroscnt  to  the  Finance  Committee  a  state 

mont  of  the  amounts  paid  for  salaries  and  expenses  ot 
the  Accountant's  office  during;  the  iireviotis  year,  anJ 
the  names  of  the  persons  to  whom  such  amounts  wen 
paid,  and  also  an  estimate  of  the  salaries  anil  exiwnst- 
of  his  office  for  tlie  current  year;  and  such  estimates  shall 
l)e  examinea  by  the  Finance  Committee,  wlio  .shall  be  at 
liberty  to  make  such  variations  therein  as  ...„y  be  deemfti 
proper,  and  when  approvad  a  fiat  sliall  lie  indorseJ 
thereon  or  appended  thereto  which  shall  authorize  the 
payment  of  the  sums  mentioned  and  clieques  may  issne 
accordingly.    C.R.  69. 

The  expen».pfl  of  the  Accountant's  olfit^c.  iDrludlnft  the  salaries,  w 
a  first  charKp  on  the  Income  nrtsini;  from  the  funds  In  Court:  Jud 
Act,  s.  105   14). 

As  to  the  FInanci'  Committee:  see  Jud.  Aet.  s.  106. 

i«oi„°l  717.  An  auditor  shall  be  appointed  wlio.se  duty  it  shall 

be  to  see  that  books  and  records  are  keep  as  rei|uiredby 
the  F"'inance  Committee  and  to  examine  and  verify  the 
accounts,  books  and  securities  in  the  Aci'ountiint's  office 
and  to  compare  the  balances  with  the  Rank  .\r«)unt,  aol 
to  make  such  further  and  other  examination  of  the  said 
books  and  securities  as  he  may  tliink  necessary  for  the 
proper  audit  tiiereof,  and  to  report  forlliwiili,  after  inal. 
ini;  such  exaniinalion,  the  result  tlierenf  to  the  said  Com 
mittee,  and  from  time  to  time  to  make  such  suggestions 


At't:OtNTANT  »*    (>l>TirE. 


i:s:ii 


ax  may  appear  tu  be  deilrable  for  the  effiirient  keepinff  of  *^,,"'' 
the  acoountB.    C.K.  ti7. 

718.  The  Auditor's  remuneration,  viiicli  is  fixed  at  the  ii;;',«7i«r" 
aum  of  $500  per  annum,  sliall  be  payable  iu  monthly  in- 
statmenta,  aa  part  of  the  expenses  of  the  Accountants 
offict'.   C.R.68. 


Offlclkl 

<iuir  M  to 

mopti»«f« 


Hoiiiuntrft- 
tlQQ  of 
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719.— (1)  It  shall  be  the  duty  of  the  Ufficial  Ouardian 
to  see  that  monc.'  ■*  payable  on  mortKaRes  held  by  the 
Accountant,  in  irhich  persons  for  whom  the  Gnardian  has 
acted  are  interested,  are  promptly  paid,  and  that  the 
mortKaged  premises  are  kept  properly  insured,  and  that 
the  taxes  thereon  are  duly  paid. 

(2)  There  shall  be  paid  to  the  Official  Ouardian  for 
services  rendered  by  him  under  this  Kule  the  sum  of 
$200  per  annum,  and  the  same  shall  be  doenied  part  of 
tlie  expenses  of  the  Accountant's  office.    O.B.  I'.i. 

ThU  Rule  purports  to  be  based  on  c.  R.  19,  It  ts  reaUy  basfd  on 
C.  R.  7». 

720. — (1)  All  mortgages  and  other  securities  taken 
under  an  order  or  judgment  of  the  Court,  and  all  bonds 
and  other  instruments  required  by  the  practice  of  the 
Conii  for  the  imrpn^o  of  spcurity,  savp  security  for  costs, 
shall,  unless  otherwise  ordered,  be  taken  in  t'e  i.uiiie  of 
the  Accountant,  and  shall  be  deposited  in  his  office. 

(2)  Mortgages  and  other  securities  made  to,  or  vested 
in  the  Accountant,  in  any  action  or  mutter,  are  to  be 
held  by  him  subject  to  the  order  of  the  Court;  but  no 
duty  or  liability  save  us  custodian  of  the  instrument 
shall  by  reason  of  such  mortgage  or  other  security  being 
made,  given  to  or  vested  in  him,  be  imposed  on  the  Ac- 
lountant  in  respect  of  such  mortgage  or  security  or  any 
property  thereby  vested  in  him.    C.R.  Cfi. 

721.— (1)  Any  person  entitled  to  the  discharse  of  a  ^'„'°','.«'.°' 
mortgage  made  to  or  vested  in  the  Accountant  or  other  i'j'j*„Ji;„„, 
officer,  may  leave  with  the  Accountant  the  required  dis- 
iliarge  with  a  reciuest  that  the  same  be  executed. 

(2)  The  Accountant  .shall  thereupon  certify  as  to  the 
payment  of  the  money  secured  by  the  mortgage,  and  the 
matter  shall  in  such  case  be  considered  bv  the  officers 
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whose  duty  it  is  to  siji^  and  couutorsiicu  oIkhiui-s  for  pav 
inout  of  money  out  of  Court,  aud  if  they  lind  that  \i, 
iiiortKajre  has  heen  satisfied  in  full  aud  that  flie  proposa 
discharge  is  in  (hie  form  ftiey  shall  indorse  npim  snei 
eertificate  and  discharge  a  direction  for  the  execution  n 
the  said  discharge  by  the  iiccountant  or  otiier  officer  ii 
whom  the  mortgage  may  be  vested. 

(3)  Thereupon  tlie  Accountant  or  such  other  office 
may  execute  such  discharge  and  may  on  a  receipt  bein! 
given  therefor,  deliver  up  all  deed.s  and  documents  relat 
ing  to  such  mortgage  in  his  hands  and  may  assign  an^ 
policy  of  insurance  held  by  Uim  as  collateral  security  foi 
such  mortgage  to  the  person  entitled  to  such  discharge  oi 
as  he  may  by  writing  direct.    C.R.  80.    .1  mnided. 

722. — (1)  Interest  shall  not  be  credited  in  any  actioi 
or  matter  in  respect  of  money  paid  into  Court 

(a)  With  a  defence; 

(b)  As  security  for  costs  of  an  action  or  appeal; 

(c)  As  security  for  debt  or  costs,  to  stay  execution 

(d)  As  a  deposit  for  sale  in  mortgage  actions; 

(e)  As  a  condition  imposed  by  any  injunction  order 

(/)  As  proceeds  of  sale  in,  or  to  abide  the  resnl 
of,  interpleader  proceedings;  or 

(</)   For  any  other  merely  temporary  purpose: 

nnless  or  until  after  the  same  shall  have  been  in  Cour 
for  six  months  and  then  only  at  the  rate  of  '2  per  cent 
per  annum  not  compounded  in  any  case ;  hut  tbe  Finanei 
committee  may  for  special  reasons  order  that  in  an; 
particular  case  interest  shall  be  allowed  on  such  money 
at  any  higher  rate  not  exceeding  3  per  cent,  per  annum 

(2)  Interest  shall  be  credited  upon  the  .\ssurancefun( 
at  the  rate  of  21  i  per  cent,  per  annum. 

The  Assurance  Fund  tiere  rererred  to  is  that  iirovided  for  b.v  Tfl 
toncJ   Tiltrt  Art   (R.  S,  O.  c.  126),  s.   IV: 

(.'!)  Interest  shall  be  cre<iit(>d  t"  Miitnrs'  amrant 
other  tbnn  as  above  provided  at  the  rate  of  4"-  per  cent 
per  annum  until  otherwise  ordered  by  the  .  .nance  Com 
mittee.    O.K.  ."ifi. 


_^- 
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(4)  Tnteiest  sliall  be  eruilited  upon  money  paid  into ■»}••, '^'^ 
Court  only  after  tlie  same  has  been  in  Court  for  fifteen 

days. 

(5)  Compound  interest  shall  not  be  credited  to  any  c»"'p»"'>'' 

•  .,  .  ,  .  .      interest. 

action  or  matter  or  allov.31..'  11  paid  to  any  suitor  in 
respect  of  any  fund  whi  i:  has  not  bf-jn  in  Court  for  at 
least  five  years.    C.R.  5  . 


This  Rule  puriMrUi  to  be  b«  «■  i  on  ('. 
on  C.  R.  66  (2)  as  enarted  by  C.  RH.  1-- 


US.  5  , 


j7,  it  iB  In  part  baaed 


Where  compound  interest  is  allowed  the  practice  of  the  Account- 
ant's office  is  to  compound  it  half-yearly.  Money  paid  in  for  purposes 
mentioned  in  clause  (1)  is  In  no  case  to  bear  compound  interest: 
see  cl.  (1). 

The  interest  which  accrues  on  funds  in  Court  is  apportioned  among 
the  parties  beneficially  interested  in  the  funds;  sums  payable  thereon 
for  costs  do  not  bear  interest,  but  the  interest  which  accrues  on 
money  applicable  to  the  payment  of  the  costs  is,  with  the  other  in- 
terest, apportioned  among  the  suitors  in  proportion  to  their  respective 
interests  in  the  principal  money. 

Where  in  an  administration  action  costs  are  directed  to  be  paid 
out  of  the  estate,  and  a  direction  Is  made  for  the  division  of  the  fund 
after  such  payment  among  the  parties  beneficially  entitled.  In  the 
absence  of  a  special  direction  to  that  effect,  the  costs  do  not  bear 
interest :  In  re  Marsdcn :  Withington  v.  Xetmnann.  40  Ch.  D.  3To ;  even 
though  the  payment  of  the  costs  has  been  delayed  owing  to  there  being 
no  funds  available:  -ircAcr  v.  .Scrcm,  12  P.  R.  648. 


723.— (1)  All  sums  less  than  $10  standing  to  the  credit  J'j'J'j'Jo 
i)f  an  adult  and  unclaimed  for  two  years,  shall  be  trans-  J^''^''^,"'^, 
ferred  to  a  Suspense  account.  Iu7'mse° 

(2)  All  sums  which  are  not  claimed  within  ten  years  *'"'°"' 
from  the  time  when  the  same  became  payable  out  of 
Court,  sliall  be  transferred  to  the  Suspense  account. 

(3)  Money  transferred  to  the  Suspense  account  shall 
cease  to  bear  interest,  but  shall  at  any  time  be  paid  to  the 
person  entitled.    C.E.  58.    Amended. 

724.  Where  money  or  securities  in  Court  are  to  be  paid  J,'™;;'^"/. 
(lut  of  Court  or  transferred  to  the  legal  personal  repre-  premiMiv. 
sentative  of  any  person,  the  same  may,  upon  proof  to  the  mtitM. 
satisfaction  of  the  Accountant  of  the  death  of  any  of 
them  whether  before,  on.  or  after  the  day  of  the  date  of 
the  order,  be  paid  to  the  survivors  or  survivor  of  them 
C.K.  71. 
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725.  Wliere  money  or  securities  in  Comt  are  to  be  paid 
out  or  transferred  to  any  person  named  in  the  order  or 
judjirment,  or  named  or  to  be  named  in  any  report  the 
same  or  any  i)ortion  thereof  for  the  time  l)"einir  remain 
ing  unpaid  or  untransferred,  may,  on  pnxtf  t.i  the  sath 
faction  of  the  Accountant  of  the  deatii  of  suoh  person 
whether  befoJ-e,  on,  or  after  the  date  of  the  order  or 
judgment  and  that  his  le<j:al  personal  rojuTsentativesan' 
entitled  thereto,  be  paid  or  transferred  to  sneli  legal  per 
sonal  representatives  or  tiie  survivors  or  survivor  of 
them.    C.R.  72. 

Where  no  letters  of  administration  have  bpen  takea  out  to  tiie 
estate  of  a  person  who  has  died  entitled  to  money  in  Court,  and  the 
amount  is  so  small  as  not  to  warrant  the  expense  of  procuring  letters 
of  administration,  the  Court  may  direct  tho  money  to  be  paid  out 
on  the  undertaking  of  the  solicitor  for  the  applicant  to  see  to  iu. 
due  administration:  Ross  v.  rtoaa,  4  Chy.  Oh.  27;  CnUendtr  w  Tcmial. 
3  W.  R.  289;  King  v.  Isaacson.  9  W.  R.  369;  Hinings  v.  Hinings.2R 
&  M.  3'i;  lie  Cable.  3  W.  R.  84;  but  see  /^'  Cnbel.  ?.  \V.  U.  2S0;  .WuJoa 
V.  Citwthra.  13  P.  R.  453. 

In  Froglcy  v.  Phillips,  1901.  W.  X.  243;  50  W.  R.  1S4.  it  was  held 
that  where  a  person  entitled  to  a  fund  in  Court  has  A\ci  Intestate 
the  Court  will  not  allow  the  fund  to  be  paid  out  to  tbe  person  who  is 
entitled  to  take  out  letters  of  administration,  but  has  not  done  so. 
even  although  the  fund  Is  under  £20,  and  it  is  there  said  that  the 
Judges  had  agreed  that  ji'ttcrs  of  administration  must  be  taken  out  in 
all  cases. 

Paymt'nt  has  been  ordered  to  l>o  made  of  moneys  in  Court  to  an 
ofRcial  afisignoe  In  Imnkruptey  of  a  deceased  person  entitled  to  tbe 
same,  without  requiring  him  to  take  out  letters  of  administration: 
In  re  Lnuson,  U9G,  1  Ch.  l'^;  73  L.  T.  'ul.  And  where  persons  claim- 
ing to  be  the  next  of  kin  of  a  iierson  entltird  to  money  In  Court 
applied  in  1S97  for  payment,  on  the  ground  that  the  p^irson  entitled 
had  in  18X9  escaped^  from  a  prison  in  tbe  United  Staits  where  he  was 
serving  a  life  sentence,  and  had  never  since  been  heard  of.  the  appli 
cation  was  granted,  and  the  taking  out  of  administration  to  the  estate 
of  the  person  origually  entitled  was  dispensed  with:  In  r>-  Duan.  "?■ 
C.  L.  J.  434:  17  C.  I..  T.  197. 

An  administrator  is  entitled  to  have  money  In  Court,  to  which  he 
is  entitled  .is  administrator,  paid  out  to  him.  notwithstanding;  there 
may  ix'  infants  who  may  be  entitled  to  a  share  of  it  as  next  of  tin; 
In  rr  Parsons,  Jonrs  \.  Kelland,  14  P.  H.  144;  stncnrt  v.  WhiUa.. 
lb.,  147;  Hanrahan  v.  Ilanrahan,  19  Ont.  39G.  Wh.'re  the  money  in 
Court  was  the  property  of  a  person  domiciled  out  of  the  l^rovince,  on 
his  death  it  would  seem  that  the  money  would  not  ordinarily  be 
ordered  to  be  paid  out.  except  to  a  personal  representative  duly  ap' 
pointed  by  the  Court  of  this  Province:  Stcimrt  v.  Whitnei/.  lupra. 
See  rft.'  Surrogntf  Courts  Act  (U.  S.  O.  c.  62)  s.  74.  as  to  the  power 
to  grant  ancillary  probate,  or  letters  of  adminlBtraiion.  to  iters^^uil 
representatives  appointed  in  another  Province,  or  other  parts  of  the 
British  Empire. 
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Where  money  was  paid  into  Court  under  The  Trustee  Relief  Act,  bu1«  72«. 
under  the  erroneous  supposition  that  a  deceased  person,  of  whose 
estate  t^e  fund  was  pa  t.  bad  died  intestate,  on  the  subsequent  dis- 
covery and  proof  of  a  will.  It  was  ordered  to  be  paid  out  to  the 
executors  named  therein,  on  petition  presented  by  them,  on  proof  that 
certain  legacies  bequeathed  to  infants  were  properly  secured:  Re  Hood, 
1896,  1  Ch.  270;  74  h.  T.  77. 

Where  money  Is  standing  in  Court  to  the  credit  of  two  or  more 
persons  as  joint  tenants,  an  application  for  payment  out  of  a  share 
to  one  of  the  parties,  on  which  no  order  is  actually  made  prior  to 
the  death  of  the  applicant,  will  not  amount  to  a  severance  of  the 
joint  tenancy;  In  re  Wilks;  Child  v.  Bulmer,  1891,  3  Ch.  59. 

Where  a  tieneficiary  named  in  a  will  had  disappeared  and  there 
was  no  evidence  that  he  had  survived  the  testator,  and  a  sufficient 
time  had  elapsed,  the  Court  presumed  him  to  be  dead,  and  made  an 
order  for  the  trustees  to  distribute  the  fund  on  the  basis  of  the  bene- 
ficiary not  having  survived  the  testator:  see  Re  Ben}ainitt.  1902,  1  Ch. 
723:   86  L.  T.  387. 

C.  RR.  73,  74  limited  the  operation  of  this  Rule,  by  providing  that 
payments  were  not  to  be  made  under  letters  probate,  or  letters  of 
administration,  granted  more  than  six  years  after  the  order  or  judg- 
ment directing  payment,  or  after  the  last  payment  of  interest  under 
such  order  or  judgment  but  C.  RR.  73,  74  have  not  been  continued. 


726.  Any  person  claiming  to  be  interested  in,  or  to 
have  a  lien  or  charge  upon,  or  an  assignment  of,  any 
money  or  securities  in  Court,  or  invested  in  the  name  of 
the  Accountant  or  other  officer  of  the  Court,  or  any  por- 
tion thereof,  or  claiming  to  have  the  same  applied  to- 
wards the  satisfaction  of  any  judgment  or  execution 
against  the  person  to  whose  credit  such  moneys  or  secur- 
ities stand,  or  for  whose  benefit  the  same  are  held  by  the 
said  Accountant  or  other  officer,  may,  upon  an  affidavit 
verifying  his  claim,  apply  ex  parte  for  an  order  directing 
that  such  money  or  securities  shall  not  be  paid  out  or 
dealt  with  except  upon  notice  to  him.    C.R.  82. 

The  power  to  grant  atop  orders  was  formerly  part  of  the  jurisdic- 
tion of  the  Court  of  Chancery,  and  now.  under  The  Judicature  Act. 
is  vested  in  the  Supreme  Court. 

This  Rule,  therefore,  applies  to  the  moneys  and  investments  In 
Court.  In  any  action  in  the  Supreme  Court,  which  are  vested  in  the 
Accountant  of  the  Supreme  Court. 

The  object  of  the  h'ulc  is  to  define  the  cases  in  which  a  stop  order 
may  be  granted,  and  prevent  Injustice  being  done  by  the  granting 
of  stop  orders  rx  parte.  The  applicant  for  a  stop  order  was  always 
required  to  submit  to  be  bound  by  the  terms  of  C.  R-  82  as  a  condition 
of  getting  the  stop  order.  See  Perm  of  order  Form  72;  H.  &  L.  Forms 
Nu.  543.  The  submission  in  the  latter  form  should  be  made  to  accord 
with  that  in  Form  72. 


Stop  order*, 
how  tnd 
when 
obtained 


Jiirisdictit 
to  grtknt 
8top  ord^r 
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All  affidavit  verifying  tlie  apiillcant's  dalm.  i. 
is  all  that  Is  required  In  support  of  an  appllcnli( 
ceal.  4  Beav.  419:  Quarman  v.  H'llli>i?iis.  .'>  Bi-av,  l.lii 


'■lii'wing  hi«  till,, 

■  "'M'I  \.  Ti,. 

oertiOcate  of  tie  Accountant,  as  to  the  money  in  Coun. 'sbmir^t 


produced. 

The  effect  of  a  stop  order  is  simply  to  prov,.„t  tl.,.  pavment  „„, ,. 
money,  or  the  transfer  of  securities  in  Court,  to  ihv  person  apwarlii 
on  the  bookf  .  t  the  Accountant  to  be  entitled  th,  relo.  without  notl» 
being  Hrst  (riven  to  the  person  who  obtains  the  wo  i  „rder  .Notlilii 
is  decided  thereby  as  to  the  rights  of  the  partl.is:  /,«,,„  ,'  p^^^ 
9  Beav.  177.  A  stop  order  has  no  effect  until  delivercil  to  the  Acc.'.it 
ant,  but  the  payment  out  may  be  stayed  tor  twentv.four  hour!"(» 
lodging  a  caveat  with  that  oHlcer. 

atop  orders  may  be  granted  against  a  fund  iu  t'ourt.  on  tie  apoli. 
cation  of  an  execution  creditor  of  the  party  entitled  to  the  lunil 
Wilioa  v.  UcHarthy.  7  P.  R,  132;  foiirtoy  v.  linccnl.  la  Beav.  4ii 
A  motion  by  a  Judgment  creditor  who  had  not  obtained  eiocutioi 
was  refused:  Broolcc  v.  Brooke,  before  Ferguson,  J..  28th  May,  liSI 
but  granted  in  Steckle  v.  Bycrs,  10  C.  L.  T.  41,  and  by  Boyd.  C.  \a 
Tweed  V.  Larocque  (2nd  June.  1890),  where  It  was  also  held  to  b( 
unnecessary  to  issue  executions  where  the  as:ets  to  be  reached  m- 
slated  of  money  In  Ogurt.  and  the  costs  of  stop  nrders  Instead  wert 
allowed:  see  also  Stuart  v.  Orough.  15  Ont.  App.  309.  A  stop  order 
may  be  obtained  on  a  fund  ordered  to  be  paid  Into  rourt.  though  It 
has  not  been  actually  paid  In:  Shaw  v  Hudion.  4S  1,.  J.  Chy.  68S;  bii 
not  against  a  fund  which  is  neither  in  Court,  nor  ordered  to  he  paid 
in:  WcUeslei/  v.  Mominiton,  n  W.  R.  17. 

Where  a  fund  in  Court  has  been  assigned,  ^^t  no  stop  order  is 
lodged  by  the  assignee  with  the  Accountant,  that  olllcer  Is  not  llab'e 
if  he  pay  the  money  out  on  a  fraudulent  application  by  the  assignor: 
Bafft  V.  Balh.  I90I,  1  Ch.  460. 

Payments  made  by  the  Accountant  to  a  second  a.s3ignee  before 
notice  of  a  prior  assignment  will  not  be  disturbed:  Cottinohan  v. 
Cottingham,  11  Ont.  294. 

Sometimes  the  stop  order  Is  followed  by  an  application  for  paymeni 
to  the  party  obtaining  it:  such  a  motion  Is  of  course  made  otl  notlct 
to  all  parties  Interested  in  the  fund:  Rr  Oilchrinl,  Bohti  v.  Fife.  7  P.  E 
430.  including  any  other  persons  who  have  obtained  stop  orders  again.=t 
the  fund:  see  Hulkea  v.  Day,  JO  Sim.  41. 

Where  the  party  obtaining  the  stop  order  does  not  move  for  an 
order  for  payment  to  him  of  the  fund,  the  opposite  party  may  move 
for  payment  out  notwithstanding  the  stop  order,  or  may  move  to 
discbarge  the  stop  order;  such  motions  must,  of  course,  he  made  on 
notice  to  the  person  who  has  obtained  the  stop  order. 

An  order  for  payment  out  to  a  party  entitled  was  made,  notwith- 
standing a  stop  order  had  been  lodged  by  a  iniirtRag'''  of  a  person 
who  had  a  contingent  interest  in  the  fund,  but  who.sc  interest  never 
actually  vested,  and  without  notice  to  the  mortRi'^r":  r-  ittofi  v,  Cro/t 
^S  I,.  T.  ;1I9;  36  W  R.  77S.  TMs,  however,  seems  ';'<e  adludlcalln? 
upon  a  tian's  rights  in  his  absenc^^.  and  is  a  precedent  that  will  co 
doubt  be  very  cautiously  followed:  see  Rule  2i:i, 

A  mortgagee  of  a  fund  in  Court  Is  not  entitled  lo  have  the  wboie 
fund  paid  out  where  it  exceeds  tlie  amount  due  undiT  hif,  mortgage. 


■(/.   1»»6,   1   Ch.   1;  ituU72a. 
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but  only   sufficient   to  satisfy   his  debt:    see   /(<■   B 
76  L.  T.  391;  Hockey  v.  Wcatcm,  1898,  X  Ch.  350. 

PHoritle*.— A3  between  spefiJic  charges  on  a  fund,  a  subsequent 
chargee  having  at^  the  time  of  his  advance  notice  of  the  prior  charge, 
cannot  obtain  priority  over  It  by  first  obtaining  a  stop  order  against 
the  fund:  Livcseij  \.  Harding.  23  Beav.  HI;  BrcarcUff  v.  Dorrington. 
4  D.  G.  &  S.  i:*:';  Simynv  v.  Snayne.  11  Beav.  463;  Re  Holmes.  29  Ch. 
D.  786:  but  if  he  had  no  notice  of  the  prior  charge  when  mahing 
bis  own  advances,  he  may  gain  priority  over  it  hy  first  obtaining  a 
stop  order,  even  though  he  do  so  alter  notice  of  the  prior  charge;  lb.. 
Orceninff  \\  Bcckford.  y  Sim.  195;  and  see  Stephens  v.  Orcen.  1895.  2  Ch. 
148;  72  L.  T.  83,  574;  and  an  assignee  for  value  of  a  fund  claiming 
under  an  a?  ;,.,or  who  hai'  a  legal  title,  and  obtaining  a  stop  order 
without  actual  notice  of  f,.  prior  equitable  aasignment,  will  be  entitled 
to  priority  as  against  tho  prior  equitable  assignees:  ^ontefiore  v. 
Quedella.  190:i,  2  Ch.  26;  8s  L.  T.  496;  but  as  between  parties  having 
no  specific  charge  against  the  furi;  e.g..  execution  oreditorn.  he  v 
first  obtained  a  stop  order  formerly  gained  priority:  Thomas  v.  Crosi. 
2  Dr.  &  a.  423;  but  now  the  fund  will  be  distributed  among  all  credi- 
tors rateably  according  to  the  principle  of  The  Creditors'  Relief  Act. 
(R.  S.  O.  c.  81;  Dawson  v.  Moffatt,  11  Ont.  484;  22  C.  L.  J.  31;  and  seo 
In  re  Bokstal.  17  P.  R.  201;  but  an  execution  creditor  cannot  by 
obtaining  a  stop  order  acquire  priority  over  a  prior  charge,  legal,  or 
equitable:  He  Bell,  Carter  v.  titadden,  54  L.  T.  370;  see  also  Cotlingham 
V.  Cottingham.  11  Ont.  294,  nor  against  a  creditor  who  has  obtained 
the  prior  appointment  of  a  receiver  of  the  fund:  Jie  Atigh\siy.  De  Oalve 
\.  Gardner.  190;:,  2  Ch.  727;  89  L.  T.  584;  although  the  appointment  of 
H  receiver  creates  no  lien  or  charge  upon  the  fund:  see  supra,  p.  87. 

Where  a  fund  had  been  iirected  to  be  carried  over  to  another 
account,  and  it  was  subsequently  discovered  that  the  person  entitled 
to  the  fund  was  a  debtor  to  the  estate  from  which  the  fund  was 
carried  over,  it  was,  nevertheless,  held  that  specific  chargees  on  the 
fund  after  it'  had  been  carried  over  were  entitled  In  priority  to  the 
claims  of  the  parties  in  the  original  suit:  Re  Eyton,  Bartlett  v.  Charles, 
45  Ch.  D.  458;  63  L.  T.  336. 

"Whore  a  trust  is  being  adminlatered  by  the  Court,  the  trustees 
cease  to  have  any  power  over  It,  and  a  notice  to  them  of  in  incum- 
brance will  not  give  the  party  giving  the  notice  priority  over  a  prior 
incumbrancer  who  has  not  given  notice;  a  stop  order  in  such  a  case  is 
the  most  effectual  notice:  Pinnock  v.  Bailey,  23  Ch,  D,  497;  48  I...  T. 
^11;  Mutual  Life  Assurance  Company  v,  Langley.  26  Ch.  D,  686;  51 
I-.  T.  284;  Mack  v.  Postlr.  1894.  2  Ch.  449;  71  L.  T.  153;  Cottingham  v. 
Cottingham^,  11  Ont.  294;  but  see  Stephens  v.  Ore  .  1895.  2  Ch.  148, 
-••■  L.  T.  83,  574. 

The  priority  acquired  by  a  stop  order  extends  only  to  the  charge 
in  respect  of  which  it  was  obtained:  .UucLeod  v.  Buchanan.  33  Beav. 
234:   4  D.    I,  &  S.  265. 

To  ascertain  the  effect  of  a  stop  order  the  Court  may  look  not 
merely  at  the  ordering  part,  but  also  at  anything  else  appearing  on 
ihp  face  of  the  order:  Jlfacfc  v.  Postlc,  1894.  2  Ch.  449. 

The  stop  orde:    cannot  defeat  the  rights  of  third   i-^rtles  to  the  stop  ord.i 
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ubtalDinK  1  »li>li  ordir  ugalnat  hU  i-llcnl,  evun  miilcr  an  a»»lnin, 
Hiit/miS  \.  Cuoptr,  'i?,  Bcav.  4:!l.  "'' 

Costs  of  obUlnlng  a  slop  ordur  are  not  given  as  of  ii.urae  iv,... 
V.  Webster.  8  W.  R.  735;  Wool,,  v.  «o6ol.,  12  Jur.  lus;  IVMjito* 
roi/Ior,  6  Ha.  307;  the  aiipUcant  may  bi'  ordered  lo  [.ay  He  ,,„„,„, 
parties  unneceasarlly  notlfled:   (Jhizibiook  \.  Uillall.  t  Biav,  611 

727.  Mouey  to  be  paid  into  Court  sliall  be  paid  into 
tlie  Canadian  Bank  of  Commerce  ut  Toronto,  or  in  sme 
branch  of  it  or  into  a  chartered  bank  being  its  agent  in 
Ontario,  anil  in  no  other  wu) .    CU.  403. 

The  accountant  is  the  only  proper  person  to  ret-elve  ijayment  la' 
CjUrt:  Leroui  v.  Lanthwr,  '2  C.  L..  T.  4S1. 

Where  payment  Into  Court  was  ordered,  payment  to  tie  sollclwr 
ot  the  parly  entitled  to  the  money  was  held  not  lo  be  a  grounil  for 
dispensing  with  Us  payment  into  Court:  filiiclcliurn  v  Shenll  1  cbl 
Ch.  208. 

728.— (1)  Tlie  person  paying  money  into  Court  sliall 
obtain  a  direction  to  the  Bank  to  receive  the  mouey. 

(2)  Tlie  person  apjilying  for  a  direction  or  cheque 
shall  leave  a  praecipe  thei-efor,  and  the  judgment  or  order 
under  which  the  money  is  payable,  together  with  a  copy 
thereof  and  of  the  report  where  necessary,  wliich  is  to  be 
on  good  paper  of  foolscap  size,  folded  lenjirthwise,  and  is 
to  be  verified  by  an  officer  in  the  Accountant's  office,  and 
to  be  retained  by  the  Accountant. 

(.S)  If  the  direction  is  obtained  elsewhere  than  in  Tor- 
onto, these  papers,  with  the  necessary  postage  for  their 
retransmission,  shall  be  sent  to  the  Accountant  forthwith. 

(4)  The  copy  so  verified  shall  be  marked  with  a  num 
ber  corresponding  with  that  of  the  account,  and  shall  be 
bound  and  kept  for  reference  in  a  book  to  be  called  the 
"  Order  Book." 

(5)  When  money  is  required  to  be  paid  into  Court  lo  the 
credit  of  the  Assurance  Fund  established  under  the  Land 
Titles  Act,  the  direction  to  receive  the  money,  if  the  same 
is  payable  into  a  Bank  in  Toronto,  shall  bo  obtained  from 
the  Master  of  Titles,  and  if  payable  into  a  Bank  outside 
of  Toronto  the  direction  shall  be  obtained  from  the  proper 
T.ooal  Master  of  Titles.    C.R.  406,  407  and  m. 

A  direction  to  the  Bank  to  receive  money,  except  where  It  Is  to  be 
tMid  In  under  the  Land  Titles  Act  for  the  Assurance  Fund,  may  In 
obtained  from  the  Accountant,  in  Toronto,  or  from  a  Local  Registrar, 
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or  Deputy  RegUtrar  In  the  outer  counties;   and  the  moneys  may  beEnl»i720- 
deposited  in  any  of  the  branches  of  the  Canadian  Bank  of  Commerce,     "'si- 
or  at  the  principal  office  In  Toronto,  and  in  places  where  there  Is  no 
branch  of  that  banli.  Into  the  branch  of  any  other  chartered  bank  in 
Kiich  place. 

729.  The  person  paying  money  into  Court  shall  be  en-  S-^ulU 
titled  to  credit  therefor  as  of  the  date  on  which  the  same  "**""^- 
was  deposited  in  the  Bank.    C.R.  409. 

730.  The  Bank,  on  receiving  the  money,  shall  give  a  {Jg*"=':'J^^„Y. 
receipt  therefor  in  duplicate ;  and  one  copy  shall  be  de-  dm'iic«« 
livered  to  the  party  making  the  deposit,  and  the  other 

shall  be  posted  or  delivered  the  same  dav  to  the  Account- 
ant.   C.R.  410. 

731. — (1)  Money  shall  be  paid  out  of  Court  upon  the  p»^i™''^_j^^^^ 
cheque  of  the  Accountant,  countersigned  by  an  officer  of 
the  Court  designated  by  the  Finance  Committee,  and 
every  cheque  shall  first  be  initialed  by  the  Assistant 
Accountant  or  Chief  Clerk.    C.R.  412. 

(2)  The  person  entitled  to  a  cheque  shall  produce  and  ""n^J"^','''"^ 
leave  with  the  Accountant  a  preecipe  therefor,  together  "•"»<>"'■  , 
With  the  orders  and  reports  eutitlmg  such  person  to  the  "pom  to  i,e 

r\Ti         .,  _  produced, 

money.    C.R.  416. 

Clause  (l).~Thi3  Rule  purports  to  be  baaed  on  C.  R.  412.  but  C.  R.  Paym.nt  um 
412  was  repealed  by  C.  R.  1302.  and  this  Rule  seems  therefore  to  be  «>'  '^'""" 
really  based  on  C.  R.  1302. 

A  Committee  of  Judges  charged  with  the  supervision  of  the  finan- 
cial affairs  of  the  Court,  gave  the  following  directions  (dated  ISth 
Sept.,  1«99),  to  the  officers  of  the  Court:— 

1.  As  a  general  rule  alt  orders  affecting  money  in  Court,  ought  to  judice'.<  aint 
be  entitled  In  the  cause  or  matter  to  the  credit  of  which   the  said  ^'X*^"^'^,. 
money  is  standing  In  Court  where  there  is  any  such  cause  or  matter;  ingwith 


credit  of  some  non-existing  cause  or  matter,  the  order  correcting  the 
mistake  should  be  entitled  in  the  cause  or  matter  to  the  credit  of 
which  the  money  was  intended  to  be  paid  into  Court,  and  should 
recite  the  mistake;  and — 

2.  AM  orders  affe^-tlng  the  moneys  in  Court  of  Infants  or  other 
persons  under  disability,  ought  to  be  made  on  the  application  of  such 
persons,  by  their  guardians,  next  friends,  or  committees,  as  the  case 
may  be :  or.  It  made  on  the  application  of  any  other  person,  it  should 
appear  by  the  ord^r  that  the  person  under  disability  whose  money  is 
sought  to  be  affected,  had  due  notice  of,  and,  If  so.  was  properly  re- 
presented on  the  application. 

For  form  of  prtrdpe  for  cheque:  see  H.  &  L.  Forms,  No.  391. 

Moneys  in  Court  are  considered  to  be  M  c%^todifi  legis:  see  All9tadt 
V.  Gortner.  31  Ont.  495;  and  If  improperly  paid  out  may,  on  a  aum- 
marj-  application,  be  ordered  to  be  refunded :  lb.    Where  the  mistake 
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or  bU  Mllcitor.  or  aKPnt,  InicrpKi  will  not  be  churKtd;  li...  but  *hJ^ 
he  oliialng  an  order  for  payment  without  any  npUiiir  or  rlghr  he  a'' 
be  ordered  to  refund  the  amount  with  Interest  m  the  mw  allowed  bv 
the  Court:  see  Hugnboom  v.  itruivtr-U'txirul.  :■::  s.  ('.  It    \^-> 

Li.biiity  "f  Where  one  member  of  a  Hrm  oi  aolUltors  Wto  logniiaut  of  a  Iraun 

tlni.nlll'rly"  "'*'"*  iWipHtatfon  to  the  Court,  w  hereby  inuil.y  w;,s  i.iipiop.Tlj  .,  ■ 
out  to  a  party  not  entitled.  It  was  held  that  each  niprnber  of  tiie  flrn' 
wiiH  liable  to  refund  it,  IneludlnR  those  who  were  Ignorant  of  iht 
fraud:  Hrydgca  v.  Itran/ill,  12  Sim.  :i8it.  and  «■.■  .\tki,mn  v.  ilak 
nth.  h.  R.  2  Kq.  y70;  >>'(.  Aubvn  v.  timart,  ,1..  H.  ::  Chy.  m;Dm 
lionatd  V.  Maalrrman.  I..  R.  7  Kii.  5!ll;  /'/um,r  v.  Un-Qnry,  LRU 
Kq.  621;  CUathrr  v.  Tuisdtn.  1'4  Ch.  I).  T.Tl;  4:t  I.,  'f  a':;-  -^  Yb 
n.  340;  r»2  L.  T.  330:  Kftodc*  v.  i/ou/cs.  ISSf..  1  Vh.  r>t;-  711,  t 
.".99;  JlforjA  v.  Joarph.  1897.  1  Ch.  213:  74  L.  T.  41:;:  ">  \..  T  W 
Thompson  v.  «obin»on.  15  Ont.  6C2;  16  f)nt.  App.  175-  Itavi  \  Bath 
nm.  1  Ch,  4fiO;  84  L.  T.  107;  but  see  lie  WCmi^jh-u  rf  IVaW 
:i  Ont.  42j. 

Where  a  aolieltor  allowed  hlu  name  to  be  uh'U  iu  nn  application  lor 
payment  by  a  third  l>oraon.  who.  by  forced  alRdavits,  iimi  powere  o; 
attorney,  pucrerded  in  KCtdng  the  fund  into  his  hands,  out  of  whiiii  h. 
paid  the  solhitor  a  portion,  and  absconded  with  tho  balame,  th^ 
Bolintor  was  held  liable  for  the  whole  fimd.  tioth  wliut  he  artuallr 
received,  and  what  he  did  not.  though  iRnorani  of  the  fraud:  Niuf-M 
HlaUr.  1 897.  ]  *  'h.  222.  note :  58  1..  T.  149;  and  sec  /.V  S;*.  /iif  r.  21  L  T 
SOS;  and  Marah  v.  Joaeph,  supra. 

Where  money  la  improperly  ordered  to  be  paid  out  of  Court  to 
parties  not  entitled,  without  fraud,  but  through  the  nt'Rllgpiice  ot  i 
solicitor,  he  la  liable  to  the  ii.irties  injured  thereby  for  tht  conse- 
quenceB:    He.  Dangar.  60  L.  T.  4^1;    41  Ch.  P.  178. 
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Where  money  has  been  ordered  to  be  paid  out  of  Court  upon  a 
mistake  of  fiirts;  Fiskvn  v.  \Vri(iv.  ll!  Cr.  41!'.  or  to  persons  liavio? 
no  title:  Itogaboom  v.  lierrix'rr-Oenvral.  2S  S,  (.'.  R.  1P2;  It  will 
upon  summary  application  be  ordered  to  be  refunded,  and  the  Statutes 
of  Limitations  do  not  apply  In  such  a  case:  Alhtailt  v,  Gorlner.  l\ 
Ont.  41*5;  and  where  a  solicitor  was  directed  to  refund  money  wiiich 
he  had  obtained  out  of  Court,  unden  an  order  wbirti  wa^i  subsequentlj 
rescinded,  he  was  held  to  be  liable  to  attachment  for  conlemitt  in 
disobeying  the  order;  Pritrhard  v.  Pritchard,  IS  Ont.  17:{. 

Where  an  order  for  payment  out  of  money  tn  Coiirt  has  been  made 
inadvertently  In  error,  the  Court  has  inherent  j  i:  Isdiction  on  the 
fart  being  brought  to  its  notice,  to  rescind  such  order,  and  to  order 
repaymenr  into  Court  of  the  money  so  paid  out:  H'>^fihnow  v.  ^'ceim- 
OemTal  supra;  see  per  Gwynne.  J.,  28  S.  C.  R..  at  p.  '^i>-';  and  s?e 
per  Burton.  C.J.,  in  lie  Crntrai  Bank,  24  Ont.  App.,  at  p.  473;  affirmed 
in   Sup.  It..  28  S.  C.  R.  192. 

But  the  remedy  of  the  suitor  would  appear  fo  l>e  against  the  party 
who  has  improperly  obtained  payment:  76..  the  Crown  in  such  a 
case  is  not  liable  to  make  good  the  money  even  though  it  be  not  re- 
■-overable  from  the  payee:  see  Pc  WiUiama.  1510.  2  Ch.  4?1:  '^' 
L.  T.  390. 

Where  a  sum  of  money  was  paid  out  of  Court  under  an  erroneous 
order,  and   was  subsequently  recovered,  but  without  interest,  it  "w 
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hi'ld  that  a  proportion  of  the  amount   recovered  nho^  liet      en  tal*  731. 

the  tenant  for  HTe  and  remaindermnn.  he  treated  an  locr  P       leve- 

land  Eatate.  iSitr,,  2  ch.  542. 

Where  money  paid  Into  Court  with  a  dufence.  which  was  mla- 
U'Adlng  Id  It^i  teiniB.  waH  bonA  fide  taken  out  of  Court  by  the  solUitor, 
und.  with  hia  client's  Lonsent,  applied  partly  In  payment  of  hts  coits, 
ant)  the  rPBldue  paid  to  the  I'lient,  It  was  held  that  the  BoUiltor  was 
not  personally  liable  to  refund  it:  Uav-t  v.  Itxvhariiann,  21  Q.  R.  T).  202. 

So  long  as  there  Is  money  In  Coun  In  an  action,  the  Court  will  take 
care  that  any  adjustment  bhall  b^:  inadi  which  can  properly  be  made, 
in  order  to  effectuate  the  rights  of  the  partl'ia  in  the  fund:  ^pm  pei 
Karwell,  L.J.,  In  re  Calgary  f  i-di  in<'  Hat  Land  Co..  190S.  2  Ch., 
at  pp.  661-2. 

Where  In  an  administration  action  a  fund  had  not  been  dealt  with 
for  a  long  period  after  the  Judgment  declaring  that  the  funds  In  the 
hands  of  trustees  ought  to  b*'  miurned  to,  and  divided  between, 
the  holders  of  certificates  for  rateable  proportions  in  respect  of  bonds 
held  by  them;  and  some  of  the  bond  holders  had  omitted  to  estab- 
lish their  claims.  It  was  held  that  the  Court  had  Jurisdiction  on  the 
application  of  some  of  the  parties  interested  to  limit  a  time  within 
which  those  entitled  should  prove  their  claims,  and  in  default  ex- 
cluding them  from  partlrtpatlon  In  the  fund:  Wilson  v.  Church. 
106  h.  T.  31. 

Purchase  money  Is  not  paid  out  except  either  on  proof  being  given  Coment  of 
to  the  Accountant  ot  the  purchaser  having  received  a  conveyance  or  ["""^y^^l^t 
vesting  order,  or  upon  the  production  of  the  written  consent  of  the  out. 
purchaser,  or  his  solicitor:  Rutc  4r)6:  and  see  Daniel  Pr..  Gth  ed..  1100. 

A  party  declared  by  a  foreign  Court  to  be  a  prodigal,  and  for 
whom  a  council  has  been  appointed,  cannot  be  prevented  by  such 
council  from  obtaining  money  in  Court  to  which  he  is  entitled:  Re 
Schot,  1902,  1  Ch.  488. 

Pkyment  to  Married  Women.— C.  II.  70  provided:  "  Where  money, 
stock,  or  securities  in  Court  are  ■' reeled  by  an  order  to  be  paid  or  .rans- 
ferred  to  an  unmarried  woman,  and  she  marries  before  payment  of  the 
money  or  transfer  of  such  stock  or  securities,  the  Accountant  may  pay 
out  the  money  or  execute  a  transfer  of  the  stock  or  securities,  in  fa\our 
of  such  woman,  npon  an  affidavit  of  herself  and  husband  that  no 
settlement  or  agreement  for  a  Rettlement  has  been  made  or  entered 
into  before,  upon  or  since  their  marriage;  or  in  case  any  settlement  or 
agreement  for  a  settlement  has  been  entered  into,  then  upon  an 
affidavit  by  the  woman  and  her  husband,  identifying  the  settlement,  or 
agreement  for  a  settlement,  and  stating  that  no  other  settlement  or 
agreement  for  a  settlement  has  been  made  or  entered  into  as  afore- 
said, and  an  affidavit  of  the  solicitor  of  the  woman  and  her  husband 
that  such  Bolicitor  has  carefully  perused  such  settlement  or  agree- 
ment for  a  settlement,  and  that  according  to  the  best  of  his  Judgment, 
such  money,  stock  or  securities  are  not,  nor  is  any  part  thereof,  sub- 
ject to  the  trusts  of  the  settlement  or  agreement  for  a  settlement,  or 
in  any  manner  comprlsea  therein  or  affected  thereby," 

That  Rule  has  not  been  continued,  but  whether  the  practice  laid 
down  thereby  should  still  be  observed  in  order  that  the  Court  may 
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Ue  a».ur,U   that    lb,'   ■ium,.y   „r   ...curlllv,   gti   „,   lU,.   rUK,  .„, 
doubtful.     11  may  be  that  11a.  Intontlun  uf  tbe  p,,„,„  ,j°,.  ,    ;" 
no  aui'li  liKiiilry  »h.iul>l  bi.  iimdv.  and  ihiit  win  ib  th.r..  1»  ' 

iirtrctlnK  moni'y»  or  niiurllbs  or  u  niarrli'd  wuiuan. 


'  Klilt-mtn: 
nrotiTt  thrm-rlvps  by  obtaining  a  stop  ordcrriirmh, 'rail'?','"  ?'' 
Halm  to  tho  alti-nllon  of  the  Court.  If  the  formrr  ..raotl,,.  ..  If 
l»lnt  Ik  Mill  to  b..  ob«..rved.  tho  decision,  tber.und.r  would  h,  ' 
appllrablo.  *" 

In   KnKlalid   the  amduvll   of  a  solliltor  alone  that  tbc  «.ttlm 
dooB  not  nircct  tho  fund  In  fourt  Is  not  lonsldir.yl  .uffldont  bm 
lertlflrate  of  oounaol  to  that  otfeit  la  nl«o  roqulred:  lie  Snm  S.iil ," 
.Viir,  i;;l  I,.  T.  Jour.  298. 

Where  a  married  woman  had  asslgni^d  her  Inter.st  In  a  lund  i, 
Court,  and  both  »he  and  her  husband  refused  to  make  an  aUdavIt  o! 
no  seltl.  iient  to  enable  the  assignee  to  obtain  iiavmint  of  tht  laid 
the  Court  made  an  order  for  payment,  on  the  aflldavll  of  a  tbird  pint 
who  knew  the  faots  and  was  able  to  swear  that  there  was  n»  s«i|.'. 
ment:  Timothy  v.  Croirn,  1900,  W.  N.  .-,1;  82  I„  T  11" 
Kouliinil  \.  Oiiklei/,  H  Jur.  N.  S.  845. 


followiii 


Where  the  fund  waa  under  £10.  an  adldavlt  was  dlspenned  ,|tb 
Inil  V.  Vcol.  L.  R.  4  Eq.  l.ii;  Ouo«  v.  Keuimcs.  7S  L,  T.  Jour,  9( 
and  where  tho  husband  was  permanently  resident  out  or  tie  Jurlidlt 
lion,  the  affidavit  of  the  wife  alone  was  aerepted  and  arted  on'  ffil 
kiiiaon  \.  Srhmiln:  I,.  R.  9  Eq.  42.1;  and  In  another  case  an  aUd.it 
by  a  st.i.;ior  dlseloalng  faets.  from  whieh  It  appeared  that  It  .i. 
unlll'-Iy  •!,  ..  there  was  any  settlement,  was  arcepted  as  suBclni- 
IVooifiinio  V.  Pratt.  U  R.  16  Eq.  127:  and  see  Timothy  v.  Croiin.  !«pr« 

Ordinarily  a  married  woman.  If  an  Infant.  Is  not  intllM  to  ir 
money  out  of  Court  to  which  she  Is  entitled,  before  attalnlns  in 
majority;  but  when  the  Infant  Is  married  and  domlilliil  abroad.  Mil 
by  the  law  of  such  foreign  country  Is  entitled  to  give  a  valid  rimlpi 
for  moneys  due  to  her,  notwithstanding  her  Infanry.  a  fund  In  C»m 
may  be  ordered  to  be  paid  to  her  notwithstanding  her  Infancy 
KavaiMiih  v.  Leniion,  16  I'.  R.  229.  So  also  where  a  lefacy  ij  bf- 
qucatbod  to  an  Infant  and  Is  expressly  directed  to  be  paid  to  h»r 
at  a  certain  age  before  attaining  majority.  If  such  legacy  Is  in  Cour: 
the  Court  will  direct  It  to  be  paid  in  conformity  with  the  will;  Bt 
Dcnckin.  '■>  L.  T.  220. 

Where  the  applicant  for  the  money  Is  a  female  Infant.  It  Is  probabl' 
that  the  (^ourt  might.  In  some  cases,  direct  It  to  he  settled.  It  was 
formerly  bold  that  a  female  Infant  hud  no  power  to  waive  her  equity  ti; 
a  settlement:  Shipvrnii  v.  nmi.  16  Ch.  11.  376;  44  I,.  T.  49.  If  not  jettW, 
doubtless  tho  money  will  bo  held  for  the  Infant  In  Court,  till  slie  becomn 
of  ago.  as  In  the  ease  of  any  other  Infant,  to  lie  then  paid  to  hT.  or  In 
hor  truRtees.  under  any  settlement,  as  circumstances  may  require. 

Womin  pait  ase  of  Child  BearlBg.  -Where  a  fund  In  t'onn 
in  the  event  of  a  spinster  lady,  aged  ."d,  having  children  wb-  stotild 
attain  twenty-one  years  would  belong  to  then.:  tmt  otherwise  would 
belong  to  such  spinster  and  others;  it  was  ordered  to  be  paid  out.  on 
the  jircsumprion  that  the  npIll^(er  would  have  iiu  iljiidrcn,  uirci 
v^ecurlty  of  a  policy  at  a  single  premium,  for  the  return  of  the  fund 
In  the  event  of  the  lady  having  a  child:  rnrr  v.  Cnrr.  IOC  I,.  T.  733. 
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lafamts.  »ad  F*no«i  IfsB  Oaatpotai  MaBtli.— Money  In  CourL  Rule  751. 
belunKlng  to  an  inrant  will  not,  ax  a  matter  ot  rtgbt,  be  paid  out  to  the  inf^n,,, 
Surrogate  Quardtan  of  the  infant:  Hf  Hiirrtaon.  IK  P.  R.  ;i03;  nor  to  a  iimBtin'.  ru- 
forelKn  Kuardlun,  or  offlctal  custodian,  of  a  lunatic:   lie  Thompson, 
ThomPMOn  V.  Thampton.  11)  I'.  H.  ::04,  thoush  in  either  caae  aucb  allow< 
ADce  for  malnttrnance  as  may  be  shown  to  be  proper  and  neoeHBary 
for  an  Infant,  or  person  of  unsound  mind,  may  be  allowed  and  paid 
to  the  guardian,  etc..  lb.    See  alMi   Itr  Chttthnr*Vn   Srtthjntiit.    IHDH, 
1  Cb.  712;  Tliifrp  v.  ChiilmrrH.  OulliHi-  rf  Vo.,  1H99,  W.  N.  23:.;  and  lit 
l.lopd,  :il  O.  1..  R.  476, 

Wbere  an  Infant  la  found  entitled  to  moneys  In  Court  In  an  ad- 
ministration  suit,  or  moneys  of  an  Infant  or  person  of  unsound  mind 
are  otherwise  In  Court:  He  Ihompiun.  T.  v.  T..  lupra;  the  Court  lakes 
charge  of  the  fund,  and  will  not  suffer  It  to  go  Into  the  hands  of  a 
trustee  for  the  Infant:  A'tn;imiII  v.  Jfilkr.  15  Or,  171:  Ultchell  v. 
Hirhcy,  13  Or.  44.^:  nor  to  his  guardian  appointed  ty  the  Surrogate 
Court,  where  the  amount  is  large:  Ite  Carter,  20  0.  L.  R.  127:  and 
nbere  it  Is  In  the  hands  of  a  personal  representative  It  may  be 
ordered  to  ba  paid  Into  Court;  Re  Humphries.  18  P.  R.  289;  WllUe- 
mood  V.  WMIrtmod.  19  P.  R.  183.  But  where  a  married  woman  died 
entitled  to  a  fund  in  Court  which  she  bequeathed  to  her  executor  to 
be  Invested  and  the  Income  applied  for  maintenance  of  her  children, 
the  fund  was  ordered  to  be  paid  out  to  the  executor:  tie  McDouoall, 
n  P,  R,  494. 

The  Court  has  refused  to  pay  money  out  ot  Court  to  the  tutrix  of 
an  Infant  residing  in  Quebec,  although  by  the  law  ot  that  Province 
the  tutrix  is  entitled  to  the  possession  ot  all  the  Infant's  property, 
where  the  fund  in  question  was  insurance  money  to  which  the  Infant 
was  entitled  under  77ie  Insurance  Act  (R,  S,  O.  c,  183) :  In  re  Berryman. 
17  P.  R,  573;  but  she  may  under  s.  175,  s.-s.  1,  apply  to  be  appointed 
trustee  of  the  fund,  and  obtain  an  order  for  payment  on  giving  security. 
Money  to  which  a  lunatic  was  entitled  was  ordered  to  be  paid  to  a 
foreign  Court,  of  which  she  had  been  made  a  ward,  and  within  whose 
jurisdiction  she  leslded:  In  re  DcLinden,  1897,  1  Ch,  463, 

In  Re  Knisht,  1898,  1  Ch.  257;  77  L.  T,  773,  the  Court  refused  to 
transfer  to  the  curator  of  the  person  and  property  ot  a  lunatic  (ap- 
pointed according  to  the  law  ot  Jersey,  wbere  the  lunatic  resided), 
stork  of  the  lunatic  In  England,  without  proof  of  the  need  of  the 
property  for  the  maintenance  ot  the  lunatic,  or  other  sufllclent  reason; 
.mi  see  /n  re  De  Larragoiti.  1907,  2  Ch.  14;  96  L.  T.  862.  In  lie  Brovm. 
1895.  2  Ch,  666.  stocks  In  England  were  transferred  to  a  Master  In 
I-unacy  of  a  Colony  appointed  by  the  (Courts  of  the  Colony  to  manage 
the  lunatic's  property. 

Ordinarily,  money  ot  an  Infant  will  not  be  ordered  to  be  paid  out  ""J'Jj-f^'" 
to  the  infant  personally  until  he  has  attained  his  majority;  but  ,„,,„, 
where  an  infant  is  entitled  to  a  legacy  payable  by  the  terms  ot  the 
will  on  his  attaining  18,  the  Court  may,  it  It  see  Ht,  order  payment 
to  he  made  to  the  Infant  with  the  privity  ot  the  Offlcial  Guardian,  on 
his  attaining  that  age:  Re  Robrrton.  17  O.  I..  R.  568;  and  when 
a  female  Infant  was  married  and  domiciled  In  a  foreign  country,  and 
„,a  10  y^„„  „f  age.  and  by  the  law  ot  that  country  was  entitled  to 
receive  moneys  due  to  her,  an  order  was  made  tor  payment  to  her  ot 
a  fund  in  Court  to  which  she  was  entitled,  notwithstanding  her  Infancy; 
Kavanagh  v.  Lcnnon.  16  P.  R.  229. 
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732.  When,  iin  order  for  pnyiiu.iit  „f  nu.nev  „„t 
»,<>urt  IS  made  ollierwi^e  tliuu  l>y  a  J  u.Iki'  c,f  tlieSupr, 
Cniirt  (he  Accountant  before  nctinj;  thereon  nhall  an 
to  a  .liidKe  for  hid  a|i|iruvah    C.U.  414. 

r™l','';V.h    .    <->  -^n  '"■'•'"■ 'l'«l'fU«i"K  with  Ihe  pavnicnt  of  niu, 
I'r.r:'""  '"to  Court  miles.s  it  is  made  l.y  a  .Indue" of  the  Snnre 
V:".u.r^.        *^"'""*  "''""  ""t  '«  acte'l  on  unless  „r  ,u,lil  a  .1,,, 
approves  tlicreof. 

^  (3)  An  order  dispensing  with  i.a.vmenl  ut  mnim  ii 
Court,  or  a  ccrtilird  copy  thereof,  sliall  ho  left  witli  i 
Accountant  forthwith  after  entry  thereof.    C.R.  417. 

733.-  (1)  The  Official  Guardian  slmll  depo.sit  in  i 
Accountant's  Office  a  statement  sIiowIiik  Hie  distributi 
of  the  proceeds  of  lands  sold  or  niortiiageil  with  I 
approval  under  The  Devolution  of  Ksl,iU\<  Act.  a 
proof  of  tlie  dates  of  liirths  of  the  infants  iriteresleii. 

(2)  All  niouey  received  hy  the  Official  Guardian  ( 
behalf  of  infants,  lunatics,  absentees,  or  other  persons  f 
whom  he  acts,  shall,  without  order,  he  paid  into  Court 
the  credit  of  the  person  entitled. 

(3)  Money  paid  into  Court  under  this  rule  to  the  cred 
of  infants,  shall  be  paid  out  to  them  when  tliey  atta 
their  majority. 

(4)  Money  j)aid  into  Court  to  the  credit  of  non-ponot 
ring  lieir.s  and  devisees  shall  be  paid  out  to  tlicm  upc 
application  to  the  Accountant,  without  order. 

(^))  Money  paid  into  Court  to  the  credit  of  an  absent) 
shall  be  paid  out  to  him  upon  the  fiat  of  a  Jnd.ffe.  in  1 
obtained  upon  proof  of  identity  after  notice  to  tbe  Oil 
cial  Guardian.    CM.  072  and  1.'i25. 

Costs  payable  out  of  the  proreedR  of  land  sold  uiidiT  77a'U<toIu(io 
"/  Btliitra  Ai-I  (U.  S.  O.  c.  119).  must  be  taxed  by  tlii>  Senior  TailD 
Offloer;  Bee  Ituir  677.  It  would  geetn  that  tjilt  H'jU'  is  IntfiidMl  i 
apply  solely  to  the  proceeds  of  lands  sold  under  Tlw  D<r(iluim  i 
h'Sttttr^  Ai:t  with  the  concurrence  of  the  Official  Guardian. 
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734.  Wlii'ii  costK  or«  directed  to  lie  puid  out  of  nu  .oy  ■•>»"'■ 
in  L'oiirt,  tile  Solicitor  of  the  piirlv  entitled  to  receive  tlio  ^  _j_ 
HUiiie  sliull  Im!  entitled  to  liuve  the  clie((ue  druwn  in  IiIh 
favor  upon  lilinK  with  the  Accountiint  an  aflidavit  Htat- 
ini.': 

(«)  Tluit  he  is  entitled  to  reieive  Huch  costs,  and     ^ 
{!))  That  he  has  uo*  been  paid  Iuh  costs  or  any  i>art 
thereof,  and  tliat  the  costs,  payment  of  which 
is  sought,  are  justly  due  to  him. 
It  the  Solicitor  has  beeu  changed  in  the  cour.>e  of  the 
JitigBtiou,  that  fact  shall  he  shown  in  the  alliilavit,  and 
tiie  consent  of  hotli  Solicitors  shall  be  liled.    C.K.  1314. 

Where  the  BOUcltor  has  tKen  paid  part  of  his  costs,  It  Is  ohly  the 
part  unpaid  which  ran  Ito  paltl  to  hlni  undPr  this  Itulc.  the  client  Is 
entltli'd  to  the  residue. 

736.  When  money  to  which  an  infant  or  lunatic  is  i 
entitled  is  paid  into  a  Surrogate  or  County  Court,  the  i 
l!oj.'istrnr  or  Clerk  of  that  Court  shall  forthwith  cause 
the  same  to  be  transmitteu  to  the  Accountant  witli  a 
statement  sliowing  when  the  money  was  so  paid  in,  and 
a  copy  (certified  by  the  Registrar  or  Clerk)  of  all  judg- 
ments or  orders  atTeeting  the  same,  and  the  luoney  sliall 
tlicreupon  be  placed  to  the  credit  of  the  said  iiiiant  or 
lunatic.    C.R.  I.'il').    Amended. 

f.  R.  lai.'i  only  applied  to  moneys  paid  into  founly  Courts.  Thia 
Half  it  will  be  noted  extends  also  lo  moneys  paid  into  SurroRate 
Courts  to  whlfh  infants,  or  lunatirs.  are  entitled. 

736.  Wlien  money  is  paid  into  Court  to  the  credit  of  an  J';";;j,';  . 
infant  it  sliall  be  paid  out  of  Court  to  him  with  accrued  •Jjj""'"' 
interest  without  further  order  upon  his  attaining  his  '"  " 
majority,  unless  otherwise  ordered.    C.R.  131fi. 

C.  R.  1316  applied  to  money  paid  into  Court  under  the  order  of  a 
Surrogate  Judge.  The  present  Kulc  appears  to  apply  to  all  moneys 
liald  In  to  the  credit  of  an  infant.  It  appears  to  he  somewhat  incon- 
sislent  with  little  737.  which  requires  a  fiat  for  payment. 

737.— (1)  When  money  is  in  Court  to  the  credit  of  an  Fut^jor  _ 
infant  or  lunatic  it  may  be  paid  out  upon  the  fiat  of  aonnt.ntor 
.Tudge  in  Chambers  witliout  formal  order.  moner. 

(2)  Such  fiat  sliall  be  prepared  by  the  Official  Guardian  omdji^^  ^ 
and  may  be  signed  either  by  the  Judge  or  the  Clerk  in  prep.r.  h.i 
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Chambers,  and  shall  be  entered  at  lengtli  in  tlie  ordei 
book  of  the  Clerk  in  Chambers,  and  the  lint  or  n  copvti 
be  veritied  by  the  Accountant  shall  be  deposited  with' tin 
Accountant,  and  no  law  stamp  shall  lie  rcqnired  nmi 
such  fiat. 

(3)  The  Judge  may  in  his  discretion  tix  and  direct  |iav 
ment  of  the  costs  of  the  application  to  the  Solicitor  m. 
dispense  with  the  affidavit  required  by  Rule  734. 

(4)  When  an  order  has  been  made  for  payment  .i 
maintenance  out  of  money  in  Court  to  which  an  infant  ii 
entitled  the  cheque  shall,  upon  application  to  the  oicia 
Guardian,  be  obtained  and  forwarded  by  him  withoni 
expense  to  the  applicant,  and  no  law  stamp  shall  be  re 
quired  upon  any  such  cheqne.    C.B.  1324. 
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PETITIONS  OF  RIGHT. 


CHAPTER  XXIX. 


PETITIONS  OF  EIGHT. 

The  Sovereign  cannot  be  sued  in  the  Courts  of  Law  as  an  ordinary  petition  of 
defendant.  It  has  been  said  that  prior  to  the  reign  of  Edward  I.  right, 
the  Sovereign  might  have  been  sued  as  an  ordinary  defendant,  and 
that  by  statute  of  Edward  I.,  it  was  enacted  that  all  claims  against 
the  Crown  should  thereafter  be  brought  by  petition,  and  this  is  said 
to  have  been  the  origin  of  the  petition  of  right;  but  no  such  statute 
has  been  discovered  and  the  evidence  tor  its  existence  is  by  no  means 
conclusive:  see  Clode.  c.  1.  However  that  may  be,  it  Is  certain  that 
the  method  of  protedure  by  petition  of  right  is  of  very  ancient  date, 
and  seems  to  have  been  evolved  from  the  practice  of  petitioning  the 
King  in  Parliament. 

The  procedure  in  England  upon  petitions  of  right  is  now  regulated 
by  Imp.  Stat.  23  A  24  Vict.  c.  84.  followed  in  Out  by  35  Vict  c.  13. 
which  was  subsequently  dropped  from  the  statute  book,  and  Rules  of 
Court  substituted  therefor. 

The  following  Rules  738-750,  of  course,  only  apply  to  petitions  pre-  Ruii's.  iiow 
sented  In  respect  of  claims  against  the  Government  of  Ontario;  claims  Jj^bi"'"*'' 
against  the  Government  of  any  other  Province  must  be  prosecuted  in 
the  Courts  of  such  Province;  and  claims  against  the  Dominion  Gov- 
trnment  must  be  prosecuted  In  the  Exchequer  Court  of  Canada;   as 
10  which  see  R.  S.  C.  c.  142. 

A  petition  of  right  Is  a  petition  presented  by  a  subject  to  the  Crown  Nature  af 
stating  an  infringement  of  the  suppliant's  legal  rights  by  the  Crown  petition. 
or  its  officer,  and  praying  redress  therefor:  see  Clode,  c.  11. 

Equitable   claims   have   been   preferred   by   petition   of   right,   but 
some  question  has  been  raised  whether  such  claims  can  properly  form 
the  subject  of  such  a  petition:  see  Clode.  c.  11. 
I        As  a  matter  of  fact  the  following  classes  of  claims  have  been  prose-  When  it  mn; 
cuted  by   petition  of   right,   viz.:    (1)    claims   for   the  restitution   of  *'*'"^- 
property  wrongfully  taken,  and  detained,  by  the  Crown  or  its  officers; 
,    (2)    claims  arising  out  of  some  contract  made  between   the  Crown 
and  a  subject:   (3)  equitable  claims;    (4)  claims  made  enforceable  by 
this  means  by  statute:  see  Clode,  66-7. 

Whether  an  alien  may  present  a  petition  of  right  does  not  appear 
to  have  been  decided:  see  Clode,  o,  5. 

Where  under  an  Act  of  Parliament  a  railway  company  was  entitled 
to  a  grant  of  the  Provincial  Crown  Lands  on  completion  of  Its  road, 
and  to  a  grant  of  a  proportionate  part  thereof  on  the  completion  of 
20  miles  of  the  line,  a  petition  of  right  was  held  to  be  the  proper 
mode  of  enforcing  the  claim  against  the  Government  of  the  Province; 
Canada  Central  Hy.  Co.  v.  The  Queen,  20  Gr,  273;  but  where  a  discretion 
Is  vested  in  the  Crown  as  to  makljig  the  grant,  it  would  seem  that  a 
petition  of  right  will  not  lie:  see  Hereford  Hy.  v.  The  Queen.  24 
S.  C.  R.  1. 
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A  petition  cannot  be  maintained  asiilnst  thp 


I'ravlmlal  Uovm 


mont  of  Ontario  In  respect  of  any  .ontract  made  with  th.  („■ 
ment  of  Canada  before  Confederation:  see  Mm,l;naM  v  tLT" 
44  V.  C.  R.  239.  A  contractor  may  petition  tor  the  price  „,";;! 
work  under  a  contract:  OBrivn  v.  Tlic  Vui-cn  4  s  r  B  wo  , 
V.  Thr  Vutrn.  7  S.  C.  R.  570;  Mestvr  v.  riu-Qu.cn  7  s  C  R  « 
A  barrl.ter  may  thereby  claim  a  gaanlum  meriiil  for  his  t^,7  rl 
«u«»  V.  Douln;  6  S.  C.  R.  342 :  and  a  Crown  le«.e.  ot  a  Bsber.  . 
proaent  a  petition  for  damages  for  breach  ot  a  ( ovenant  for  oni.iT. 
joyment:  The  «uee»  v.  Bobln.on,  6  S.  C.  H.  =2:  and  a  peutta 
right  may  be  maintained  for  unliquidated  damages  resulting  tron, 
breach  o(  contract  by  the  Crown:  Thomaa  v  Thr  0,/?,,,  l.  h  li 
Q.  B.  31;  Feather  v.  The  Ou<7cn,  6  B.  ft  S.  293;  Th,-  Qu.'n  v  ih 
Lean,  8  S.  C.  R.  210;  and  It  la  Immaterial  whether  the  brwh  n 
occasioned  by  the  acts,  or  omissions,  of  the  Crown  offlclal-  1Ci,d,r 
.f  AnnopoK.  By.  Co.  v.  The  Queen,  11  App.  Caa.  607;  but  the  contnc 
must  be  a  binding  one,  and  within  the  power  of  the  oBcer  ol  th 
Crown  to  make:  Humphrey  v.  The  Queen.  20  S.  C.  R  r.91-  Ui 
Jacquet  earlier  Bank  v.  Thr  gueen,  2.-,  S.  C.  R.  Si'  In  sia'rn  v 
The  Queen.  1  El.  C.  R.  301,  the  Crown  was  held  to  hive  oaiveil  n, 
right  to  dispute  the  validity  of  a  contract,  on  the  ground  that  it  bn 
referred  a  claim  thereunder  to  arbitration,  and  hail  raised  no  Itja 
objection  to  the  Inveatlgatlon  of  the  claim  by  the  arbitrator,  and  hi 
not  appealed  from  the  award;  but  as  a  rule  the  doctrine  of  ejtoB» 
cannot  be  Invoked  against  the  Crown ;  nor  can  laches  be  imputed  n 
the  Crown:  Humphrey  v.  The  Qui'en,  2  Ex  C.  R.  ?M:  20  S.  C.  R.  Si 
Pc(er«on  v.  The  Ouein.  2  Ex.  C.  H.  74;  yet  forfeitures  ol  cfrtaii 
kinds  may  be  waived  by  the  acts  of  Ministers,  and  oBicers  ot  tk 
Crown:  AttorneuOeneral  v,  Ettershank.  L.  R.  6  P.  r.  354;  i)oi»ii 
port  v.  The  Queen.  3  App.  Cas.  ll!!;  Peterson  v.  The  Queen.  •  Ei 
C.  R.  67.  The  general  rule  is  that  the  Crown  is  not  liable  to  a  subjw; 
for  the  tortious  acts  ot  Its  officers:  gee  Uuskoka  .Villa  Co.  v.  riii 
Queen,  28  Gr.  563;  Raleifh  v.  Ootehen.  1898,  1  Ch.  73;  nor  for  Itait 
negligence:  see  Hcfflaa  v.  HeFarlane,  7  S.  C.  R.  216:  Bumutlu  v 
The  Ouccn.  2  Ex.  C.  R.  293;  nor  for  their  miafeasance,  or  nonltai 
ance :  Hcgina  v,  MeLeoa,  8  S.  C.  R.  1 ;  Cor«e  v.  The  Queen,  1  Ei.  C.  E 
13;  Quelce  v.  The  Queen,  2  Ex.  C.  R.  252;  3  Ex.  C.  R.  164;  24  S.  C.  R. 
420;  but  such  liability  may  be  Imposed  by  statute:  see  .iO  I,  ;A  Vlctt 
1«.  s.  16  (D);  Brady  t.  The  Queen,  i  Ex.  C.  R.  273;  ioiioic  v.  nt 
Queen.  3  Ex.  C.  R.  96;  The  Queen  v.  Martin.  20  S,  C.  R.  240. 

Where  the  acts  complained  of  are  authorized  by  a  statute  which 
prescribes  a  remedy  for  any  person  aggrieved,  the  claimant  canno: 
maintain  a  petition  of  right,  but  must  pursue  the  statutory  remedy: 
Halifax  v.  The  gueen,  2  Ex.  C,  R.  433. 

The  Statute  of  Limitations  cannot  be  set  up  by  the  frown  as  i 
bar  to  a  claim  by  petition  of  right:  see  per  niackburn.  .1..  Rustomji' 
V.  The  Queen.  1  Q.  B.  D.  487.  at  p.  491 ;  teit  vide  Uarlin  v.  The  Qm. 
20  S,  C.  R.  240;  and  it  would  leem  that  a  third  party  notified  under 
Hule  741  would  not  be  aMe  to  Mt  It  up  against  the  petitioner:  ^ 
Clode  176. 


Kormot  738.  A  petition  of  right  shall  be  aoconiinsr  to  Form 

p«tllian  XT        ^ -1-  ■»     t      n  t  . 

•truhi.        At).  I2u,  aim  shall  be  signed  by  the  suppliant,  Ins  counsel 
or  solieitor     C.R.  922. 
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These  Rules  do  not  expressly  state  that  the  petition  sball  be  tiled.  Buiai  739- 
rtie  practice  usually  pursued  Is  first  to  obtain  the  fiat  of  the  Lleuten-     '^*^- 
iBt'Governor  under  Rule  TSd,  and  then  file  the  original  petition,  with 
luch  fiat   indorsed,   la   the  proper  office   where   the   proceedings   are 
to  he  carried  on:  and  see  Rules  744,  140. 

739.  The  petition  sliall  be  left  with  the  Provincial  Sec-  ;;^|,'^^',"„\. 
retary,  in  order  that  the  same  may  be  submitted  to  the  ^/*^^J„'°„t 
Lieutenant-Governor  for  his  consideration,  and  in  order  oovernor 

~,  •n*i>i/*i  i  »or  hU  flat. 

that  the  Lieutenant-Governor,  if  he  thinks  fit,  may  grant 
his  fiat  that  right  be  done ;  and  no  fee  or  sum  of  money 
shall  be  payable  by  the  suppliant  therefor.    C.R.  923. 

Ftor  form  of  petition  see  Form  No.  125;  H.  A  L.  Forms  No.  1650. 

The  granting  of  the  fiat  mentioned  In  this  Rule  Is  an  act  of  grace, 
and  it  would  seem  cannot  he  enforced  by  mandamus  or  any  other 
method:  see  Clode.  165;  ted  vide  Byves  v.  The  Duke  of  Wrllinfton,  9 
Beav.  579.  The  petition  cannot  he  proceeded  with  until  the  fiat  has 
been  granted. 

A  Provincial  Secretary  neglecting  or  refusing  to  submit  a  petition 
of  right  to  the  Lieutenant-Governor  is  liable  to  an  action:  Fulton  v. 
.VortOB.  30  S.  C.  R.  202;   1908.  A.  C.  451;  99  L.  T.  455. 

740.  "Where  a  fiat  is  granted  a  copy  of  the  petition  and  l;Z"^i^'i. 
fiat  shall  be  left  at  the  office  of  the  Attorney-General,  with  "'"•'"•'' 
an  indorsement  thereon,  praying  for  an  answer  on  behalf 

of  His  Majesty  within  28  days.    C.K.  924. 

For  form  of  Indorsement:  see  Form  No.  125;  H.  k  I..  Forms  Sa.  1651. 

741.  Where  the  petition  is  presented  for  the  recovery  «;,<i^',;» 
of  real  or  personal  property,  or  any  right  in  or  to  the  pj3«i»" 
same,  which  has  been  granted  or  disposed  of  by  or  on  propenj. 
behalf  of  His  Ma,iesty  or  his  predecessors,  a  copy  of  the 
petition  and  fiat  shall  be  served  upon  or  left  at  the  last 

or  usual  or  last  known  place  of  abode  of  the  person  in 
possession,  occupation  or  enjoyment  of  the  property  or 
right,  indorsed  with  a  notice  according  to  Form  No.  126. 
C.R.  925. 

The  persons  in  poseession  of  the  property  in  question,  referred  to 
In  thla  Bute  are  not  to  be  made  parties  to  the  petition  as  respondents, 
but  the  petition  Is  presumably  to  set  out  the  facta  relating  to  their 
possession,  and  they  are  to  be  served  with  the  petition  and  notice  as 
required  by  this  Rule,  and  they  are  to  be  at  liberty  to  appear  and 
enter  a  defence  and  defend  as  If  they  were  named  as  parties  respon- 
dent to  the  petition;  see  Ku'e  742. 

Semble.  a  subject  cannot  properly  be  named  as  a  respondent  in 
a  petition  of  right:  see  per  WIcken.,,  V.  C^Kirk  v,  ne  Queen.  L^ 
14  En  658  at  p.  563;  aed  vide.  Kinlock  v.  The  Oi/fen.  W,  N.  1882,  164. 
li..  1884.  80.    No  provision  la  made  by  the  RiiI<-«  for  bringing  any 
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BnMi74l-       third  party  before  the  Court  In  a  petition  of  right  pxrepi 
74*.  Hute. 


A\ipvmT»n'-' 


the  preetn: 


in  answer  ti 
lietltion. 


Rulri  lo 
apply. 


742.  1  he  person  so  served  sliall  appoar  and  file  his  k 
fence  to  tlie  petition,  as' required  bv  such  uiitice  Pfi 
926. 

For  form  of  appearance:   gee  H.  ft  L.  Forma,  No.  H;i>2. 

Formerly,  In  England,  where  land  had  been  grained  by  He  Ctom 
to  a  third  party,  and  It  was  sought  to  rescind  the  iwlent.  as  soonisi 
petition  of  right  vaa  presented  a  writ  of  icfrr  fariat  Ijsued  t-om  il. 
Chancery,  by  which  the  SherlB  was  re<)ulred  to  give  notice  to  Hi- 
grantee  to  appear  and  shew  cause  why  the  letters  p.->icnt  Bhould  n.' 
be  camelled,  and  the  grantee  so  summoned  was  entitled  to  make  hs 
defence,  and  tho  Judgment  of  the  Court  In  the  »H.  fa.  proeeedltc 
virtually  determined  the  petition  of  right,  and  when  the  lettere  WM 
were  rescinded  a  writ  of  amovt-os  mantis  was  awarded  to  put  th( 
applicant  in  possession;  see  Clode,  p.  171. 

Proceedings  to  rescind  patents  In  Ontario  may  be  brought  by  acilli 
In  the  nature  of  an  Information  in  the  name  of  the  -Mtorney-fienenl 
against  the  grantee,  and  persons  claiming  under  blra:  see  Jud.  .Ac: 
sec.  3,  supra,  p.  3;  see  ^'oiueca  v.  Attl/.-Oeneml.  17  S.  C.  R.  612.  Bniai 
action  for  that  purpose  may  ba  entertained  in  certain  cases,  wllte 
joining  the  Attorney-General  either  as  plaintiff  or  detendant.  J(«rt)i 
V.  Kennedy.  4  Or.  61;  Zoch  v.  Clayton.  2S  O.  L.  R.  447;  and  see  D'GrjJi 
V.  ilcCatfray.  2  Onl.  309.  and  llipra,  p.  18. 

The  notice  to  be  Indorsed  on  the  petition  requires  the  delence  o! 
the  Crown  to  be  Hied  within  twenty-eight  days  after  tke  date  nemi 
The  Rulc«  prescribe  no  time  within  which  the  petition  is  to  beHMam 
served,  and  It  may  happen  that  the  twenty-eight  days  from  lu  totemai 
have  elapsed  before  the  petition  Is  served.  This  alipears  to  beadefec' 
in  the  form  which  existed  also  In  the  form  heretofore  in  use.  but  tbf 
mistake  was  corrected  by  C.  R.  !»27  which,  however,  has  not  been  con 
tinned  In  these  Rulet. 

The  notice  to  be  glren  to  a  third  party  (Form  1261  requires  blmn 
appear  within  eight  days,  and  file  his  defence  withi.  'ourteen  dajs 
after  the  date  of  service  of  the  petition  and  notice. 

The  consequence  of  d'fttult  in  either  case  is,  tllat  the  petitioner  ma} 
apply  for  an  order  tha..  the  petition  may  be  talten  as  confessed:  sei 
«ults  334.  744. 

743.  Tlie  i)etition  iiiiiy  be  answered  by  statement  ol 
defence  by  or  in  the  name  of  His  Ma.jesty's  ,\ttcniey 
General,  on  behalf  of  His  Majesty,  and  by  any  other  per 
sou  who  may  be  called  upon  as  aforesaid,  in  the  sami 
manner  as  in  an  action.    C.B.  928. 

744.  When  no  other  i)rovisi(in  is  made  and  so  far  a! 
tlic  s.tmc  arc  apidicabln,  tlicsc  Rnlc;--  Nlial!  apply  to  net'. 
tions  of  right.    C.K.  929. 

Speeiftl  Ca«es. — As  to  special  cases :  see  su;ini.  Hutf  12(t. 
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Pl<>dfnca.— If  no  defence  la  filed  w'.tbin  tbe  time  limited  therefor.  Bute  74S. 
tbe  plead--7e  cannot  be  noted  closed  under  Kutc  121.  but  tha  peti- 
tioner may  apply  for  an  order  that  tbe  petition  may  be  taken  as  con- 
fessed: see  Aule  746. 

ABeadment.^Tbe  petition  may  he  amended  at  tbe  trial;  Smylie 
T.  The  Queen,  27  Ont.  App.  172;  but  It  has  been  held  that  a  petition  of 
right  cannot  be  amended  without  tbe  consent  of  the  Crown.  Coated  v. 
Tlie  King,  43  C.  L.  J.  701. 

Seflvrlty  for  Costa.— Tbe  Crown  may  under  this  J2ule  apply  for 
security  for  coats  upon  tbe  same  grounds  as  such  applicationa  rov 
be  made  In  ordinary  actions;  see  Kules  373  et  acq.  Where,  how- 
ever, the  Crown  had  offered  the  suppliant,  by  Its  responsiblj  Mlnlnter. 
»3,950  In  settlement  of  bis  claim,  which  was  declined,  an  application 
by  the  Crown  for  security  for  costs  was  refused:  Wood  t.  The  Kluecn, 
7  S.  C.  R.  631;  13  C.  L.  J.  16.  The  Crown,  however,  cannot  be  required 
to  give  security  for  costs;  per  Dramwell,  L.J..  Tomline  v.  The  One!;". 
4  Ex.  D.  252,  at  p.  254. 

DlsooTory.— .'.othlng  Is  expressly  said  in  this  Bale  as  to  discovery, 
but  the  concluding  part  of  tbe  Rule  seems  to  Imply  that  the  ordinary 
procedure  In  an  action,  except  where  expressly  varied,  may  be  fol- 
lowed. Tbe  Eiigllsh  Act  expressly  provides  that  nothing  in  the  Act 
shall  be  construed  to  give  to  tbe  subject  any  remedy  against  tht 
Crown  In  any  case  In  which  he  would  not  have  been  entitled  to  such 
remedy  before  the  Act;  see  Imp.  St.  23  (b  24  Vict.  c.  34.  s.  7.  In 
England  It  Is  held  that  a  suppliant  Is  not  entitled  to  discovery  as 
against  the  Orown ;  Thomaa  v.  The  Queen,  L.  B.  10  Q.  B.  44,  and  the 
same  rule  would  seem  to  apply  In  Ontario:  see  Clode,  179.  But  the 
Crown  is  entitled  to  obtain  discovery  against  tho  petitioner:  TomHne 
V.  The  Oueen.  4  Ex.  D.  252;  40  L.  T.  542.  See  also  note  supra  p.  796, 
and  see  Rule  750. 

He.pl««.— The  petition  may  be  set  down  to  be  heard  ou  motion 
for  judgment:  see  Rules  205,  366.  745.  If,  however,  a  defence  Is  put  in, 
the  peUtion  may  have  to  be  entered  for  trial  as  an  ordlnar:  action. 
but  the  petition  most  he  tried  by  a  Judge  without  a  Jury:  we  Rule 
746  Whero,  however,  a  party  notified  under  Rule  741  makes  no 
defence,  although  the  petitioner  Is  entitled  to  have  the  petition  heard 
pro  coi>/e««o  as  against  him,  still  if  tbe  petitioner  falls  to  establish  his 
case  against  the  Crown,  the  petition  must  be  dismissed  altogether:  see 
IfcDermoK  v.  MeDermott,  3  Chy.  Ch.  38;  Kinloeh  v.  Secretary  of  State 
for  India,  W.  N.  1884.  80. 

745   In  case  of  a  failure  on  the  behalf  of  His  Majesty,  J»  *•/•«;; 
or  of  any  other  person  duly  called  upon,  to  defend  in  jjc_.^'»p,^ 
due  time,  at  any  stage  of  the  proceedings,  the  suppliant  «k.^p.mi.,, 
may  apply  to  the  Court  for  an  order  that  the  petition 
may  be  taken  as  confessed ;  and  the  Court  may  order  that 
such  petition  may  be  taken  as  confessed,  as  against  His 
Majesty  or  other  party  so  making  default,  and  judp^ent 
may  be  given  by  the  Court  ia  favour  of  the  suppliant. 
C.R.  930. 
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AltUough  .  .ubjMt  making  dfrault  In  .ppoaramp  I,  „„  entitle 
turther  noUw  ot  th.  .utaequent  proreedlncH  «„  «,;i  ■,-  " 
woiiW  .Mm  lb.t  u  he  appear.,  but  make,  default  1„  .let.n™  h.f"  " 
entitled  to  notice  ot  motion  tor  Judgment-  KM,  «'  "h  ,  " 
eem  tbat  tbe  Crown  ought  to  he  notified  of  a  motion  tor  f,  jl* 
oren  though  no  appearance  for  the  Crown  l,a,  b™  nN    rWe'?,r 

746.  A  petition  of  right  shall  he  tried  bv  a  Jiidse  vritl, 
out  a  jury.    C.K.  931.  "     ■""'^^™'' 

™e  CMe"'?:"'"  ""'  "^  ^'°""'  '""'■  "  "  ""■"""■  '^""'" '  «>' " '" 

747.  The  .indguieut  of  the  Court  shall  ho  tbat  the  sot 
pliant  js  or  is  not  enUtled  either  to  the  whole  or  to  soue 
portion  of  the  relief  sought  by  his  petition,  or  that  sneli 
other  relief  may  be  given,  and  upon  surb  tonus  and  coo 
ditions  (if  any)  as  to  the  Court  seem  .just.   C.R.  932. 

No  execution  can  Iiau.  against  the  Crown  upon  any  such  Judgmm 
but  It  would  , eem  that  any  Judgment  tor  the  payment  ot  any  m™, 
1.  to  be  certined  to  the  Provincial  Treasurer,  as  provided  In  the  ™/. 
of  costs:  see  ifiife  "49. 

C  R.  933  provided  that  In  caaes  In  which  the  judgment,  commonU 
„  called  a  judgment  of  anoveaa  manvs,  was  formerly  In  Englanii  m 
nounced  upon  a  petition  of  right,  a  judgment  that  the  suppliant  Is 
entitled  to  relief,  as  hereinbefore  provided,  shall  have  the  sane  eteet 
as  a  Judgment  ot  amoveai  mania:  but  that  Rule  h,is  not  been  toi 
tinned:  but  no  doubt  Judgment  to  a  similar  effect  may  itlll  be 
pronounced. 

A  judgment  of  amoveas  manua  was  formerly  a  judgment  to  tbt 
effect:  "that  His  Majesty's  hands  he  amoved  from  the  pMsesslon  ol 
the  premise,  mentioned  In  the  petition,  and  that  the  suppliant  be 
reatored  to  his  poseeaslon  thereof,  together  with  the  rents  and  proBa 
thereof,  which  have  not  yet  been  answered  to  His  Majesty,  and  (In 
<ii»f  o  imte  hat  been  mode),  that  the  said  lease  be  void:  see  Clode, 
184-5:  TldS's  Forms,  p.  81.  g.  42.  and  upon  such  Judgment  the  lup 
pliant  was  also  entitled.  If  the  properly  was  In  the  actual  possession 
of  a  granlee  of  the  Crown,  or  Escheatc.-.  to  a  writ  of  ouitcr  If  mm. 
to  turn  out  of  possession  the  Crown's  grantee,  or  officer:  see  Clode.  Ill 
It  Is  doubted  whether  imder  the  Gngllsb  Act.  t.  10.  a  writ  if 
oit^tcr  le  maifir  could  now  Issue:  see  ("lode.  lltO,  bii'  it  'voutd  8ee;ii 
that  If  tho  judgment  Is  to  have  the  same  effect  as  tlie  former  jmlg 
ment  of  amofroj  niintis.  any  remedies  which  raiRlit  formerly  late 
been  available  to  a  suppliant  under  such  judgment  are  equslly  atall- 
able  under  a  Judgment  under  these  Bvtea. 

As  pointed  out  In  Clode.  p.  19«,  tha  English  Act  makes  no  expreli 
provision,  neither  do  these  Butci,  for  any  mode  of  e.'ceciiling  a  luil- 
ment  as  against  a  third  party  served  with  the  petition  under  Bule :«. 

.Neither  Is  there  an;  express  provision  fu;-  oblfiliilag  satlslactlon  of 
a  Judgment  In  favour  of  the  suppliant  for  any  money  demand.  It  fl 
probably  assumed  that  the  Infallible  Justice  of  tha  Croon  will  satlifj 
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Jie  proper  officer :  see  infra,  Rule  749. 

In  cBsefl  ol  contracts  mad*  by  the  Executive  Government,  even 
Ithougb  Parliament  may  have  made  no  appropriation  to  meet  the 
jtuppllant's  claim.  If  he  makes  out  his  claim  he  is  entitled  to  Judgment 
lin  bis  favour  guantum  valeat  :  Inapptmlfnl  ranUioe.  Co.  v.  Thf  King. 
|l3  O.  L.  B.,  619. 

748.  The  coats  of  a  petition  of  right  shall  be  in  the  dis-  co.tt^^ 

I  cretion  of  the  Court  or  a  Judge,  and  shall  be  recovered  in  i»ppH«nt. 
jthe  same  way  as  in  ordinary  actions,  save  when  costs  are 
I  ordered  to  be  paid  by  His  Majesty.    C.B.  934. 

749.  Upon  any  judgment  or  order  for  the  payment  of  J,',',"/,^;,",', 
I  costs  or  damages  by  His  Majesty,  the  Judge  may,  upon  •^"^/,;*|','„ 
I  application  in  behalf  of  the  party  entitled  after  the  lapse  5;;;|;^|.*' 

I  of  14  days  irom  the  making,  giving  or  affirming  of  the 
I  judgment  or  order,  certify  to  the  Provincial  Treasurer 
I  according  to  Form  No.  127.    C.B.  935. 

750.  Nothing  in  these  Rules  shall  prevent  a  subject  p;j««'""«» 
I  from  proceeding  by  petition  of  right  in  any  Manner  in  J°™«j^ 

which  he  might  have  proceeded  before  the  23rd  day  of 
April,  1887 ;  nor  shall  anything  in  these  Rules  be  con- 
I  strued  as  entitling  a  subject  to  proceed  by  petition  of 
right  in  any  case  in  which  he  would  not  be  entitled  so 
to  proceed  under  the  Acts  passed  by  the  Parliament  of 
the  United  Kingdom  before  the  said  date.  C.B.  936. 
The  date  mentioned  In  this  Rule  Is  that  of  the  passing  BO  Vict. 
2  (O.).  which  provided  for  the  R.  S.  O.  1SS7  coming  Into  farce. 
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CHAPTEB  XXX. 

OFFICERS  AND  OFFICES. 

751.  The  Clerk  of  the  Weekly  Court  at  Toronto  sl,al 
attend  the  Weekly  Sittiugs  at  Toronto,  settle  and  sign  a! 
orders  and  settle  all  judgment  pronounced  tliereat  CR 
32,  33  and  34. 

No  provliloB  Is  made  by  Ule  Jud.  Act.  «.  76.  for  any  offlnr  nilil. 
•  the  Clerk  of  the  Weekly  Court."  "tmuwc 

Provision  Is  mcde  for  two  or  more  ReKlstrars  of  the  Hl|h  roir 
Divlslo...  one  of  whom  acU  bm  Clerk  of  the  Weekly  Court,  C  R  3(  ,n 
vided  that  the  OIBcer  attending  the  sittings  of  the  Weekly  Court  aiti 
■etUe  and  sign  all  Judgments  and  orders  made  thereat,  but  that  pmu 
»lon  has  not  been  continued  In  these  Kiile«.  thouRh  It  In  ntlll  aft,d  ot 

752.— (1)  Local  Registrars  shall,  with  respect  to  al 
matters  in  their  offices,  perform  the  .same  duties  in  [k 
same  manner  as  the  like  duties  are  performed  in  Centra 
and  Registrars'  OiGces  as  Toronto. 

(2)  When  there  is  a  Deputy  Clerk  of  the  Crown  oi 
Deputy  Registrar  he  shall  have  the  like  powers  and  dot 
ies  with  reference  to  all  matters  in  his  office.   C.  R.  .?,i. 

See  The  Jud.  Act.  e.  7«  (2). 

The  fees  now  payable  to  Deputy  Clerks  ot  the  Crown,  DepuU  uj 
I.«cal  Registrars,  ar»  regulated  by  Tariff  B.:  »ee  Kule  67!  (2). 

Officers  paid  by  fees  are  entitled  to  receive  all  foea  payable  under 
the  Tarltr,  In  cash. 

Officers  paid  by  salary  are  not  to  take  fees  for  tlietr  own  'ise.  except 
where  otherwise  expressly  provided  In  the  Jud.  Act:  m-u  sec.  7S.  >w- 
p.  271. 

Deputy  Clerks  of  the  Crown  and  Pleas  when  acting  at  Special  Ei- 
anilners.  or  on  references  to  them  as  Officliil  Rpfeipfs,  iiia.v  reielvf  r.~ 
In  rash:  lb. 

And  80  may  stenographic  reporters  for  copies  of  their  notes:  /ft 
And  see  the  prefatory  note  to  Tariff  B.  as  amended  by  Rule  773. 

A  certificate  of  a  Local  Officer  on  a  post  card  is  no  evidence;  J,ffl6ie 
when  the  fees  are  payable  to  such  officer  in  stamps,  it  ia  a  nullitv  fur 
want  of  a  proper  stamp:  Johnson  v.  Loncy,  6  P.  R.  70:  .ind  see  Thf 
Law  stampt  Art  (R.  S.  O.  c.  25)  s.  6. 

753.  Every  Local  Officer  shall,  witliin  ID  days  after 
the  ;!lst  day  uf  March,  the  ."iOtli  day  of  Jiini.'.  ti.c  301!: 
day  of  September  and  the  31st  day  of  Dcccmbpr  in  each 
year,  transmit  to  tlie  Central  OfTicp.  at  Toronto,  a  return 
of  all  .iudp^ments  which  have  been  entered  liy  liim  in  the 
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iiKli  Court  of  JuBtice  diiriiiK  the  three  months  endinj;  on  ■'^.'"' 
[the  above  dates  respectively ;  and  a  general  index  or  list 
of  such  judgments  sjiall  be  kept  in  the  Central  Office. 
,  return  shall  be  sent  whether  any  judinnents  liave  been 
entered  or  not.   C.B.  36. 

C.  R.  36  prescribed  a  form  tor  the  return :  see  H.  A.  U  Perm*  No. 
|940.  The  words  "  High  Court  of  Justice  '■  are  obviously  a  mistake  and 
should  be  "  The  Supreme  Court." 

The  object  of  the  Wuir  is  apparently  to  provide  for  a  complete  reiilc- 
ter  In  the  Central  Omce  of  all  judgments  entered  in  the  Supreme  Court 
throughout  the  Province. 

754.  The  Clerk  of  the  Process  shall  prepare  and  fum-  ,"j'."p^.°I„,. 
ish  to  the  officers  requiring  them,  forms  of  writs  and 
praecipe  orders  to  be  issued  by  them.    C.B.  24. 

766.  Every  Local  Registrar,  Local  Master,  Deputy  locsi^ 
Registrar  and  Deputy  Clerk  of  the  Crown,  shall  be  a  o«i™r.. 
Local  Taxing  Officer.    C.B.  84. 

766.  Every  Local  Taxing  Officer  shall,  subject  to  the  P;7j;^°,'i„, 
provisions  of  Eules  677  to  679  in  actions  begun  or  pend-  obc.™. 
ing  in  his  office  be  entitled  to  tax  all  bills  of  costs,  includ- 
ing counsel  fees,  subject  only  to  appeal  to  a  Judge.    This 

Rule  shall  not  apply  to  cases  in  which  infants  are  con- 
cerned, unless  the  Official  Guardian  is  the  guardian  ad 
litem  for  the  infants.    C.B.  85. 

In  lunacy  matters  all  costs  should  be  revised  by  a  Taxing  omcer  in 
I  Toronto:  Be  .Vorris,  5  O.  L.  R.  99:  Rule  678. 

This  Sale  must  be  fallen  to  be  subject  to  the  provisions  of  Kulc 
678  as  to  the  revision  of  taxation  in  the  cases  mentioned  in  that  llule. 

767.  All  Taxing  Officers  shall,  for  the  purpose  of  any  po.«j-.  ■» 
taxation,  have  power  to  administer  oaths  and  take  evi-  onor.. 
dence,  direct  production  of  books  and  documents,  make 
certificates,  and  give  general  directions  for  the  conduct 

of  taxations  before  them.    C.B.  86. 

See  Eng.  (1883)  R.  27  (25>. 

Taxing  officers  have  power  to  call  tor  evidence  on  taxations  twtore 
them:  Willionuon  v.  Toicn  0/  Aylmer.  12  P.  R.  129. 

Where  the  taxing  olBccr  refused  to  proceed  until  the  plaintiff  was 
produced  for  examination  as  to  a  retainer,  and  he  was  out  of  the 
jurisdiction,  the  taxing  omcer  was  directed  lo  examine  other  wit- 
nosses,  and  if  unable  to  decide  as  lo  the  retainer,  then  to  report  to  a 
Judge  in  Chambers:  71). 
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Wber.  .ollcltor  .nd  cllint  >onIr.dl«  one  annll.or  li,  uMwu  „ 

There  1h  no  pownr  to  direct  nhorihiind  n<Ji..«  „f  ,.Md,,n„  h^,  , 
without  the  ronient  of  the  partlei:  He  liiVcary  v  Tnyhr  Tn  \ 
262;  unIrM  Itulc  340  li  applicable  In  Hix-h  a  .as,,  which  rto«lJ 
to  have  ^..n  contemplatea.  as  thai  Itul.-  denU  wi,h  an  .wi^ 
authorized  under  other  provisions:  see  ituU  ?,?.$.  '^"""ww 
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Business  in  Officea. 

758.  Except  as  provided  iu  respcM-t  to  QuietiDif  Title 
matters,  no  businesH  shall  be  transacted  iu  any  of  ih 
offices  of  the  Courts,  either  in  pro<rurin|Hr  or  issuinKpri 
cess,  or  in  entering  judgments  or  taking  any  proceedin 
whatever  in  a  cause,  unless  upon  the  personal  atteodanc 
of  tlie  party  on  whose  behalf  sueti  business  is  require- 
to  be  transacted,  or  of  the  counsel  or  solicitor  of  sue: 
party,  or  the  clerk  or  a^ent  of  the  solicitor,  or  the  der 
of  the  affent.    C.R.  11. 

Putting  an  appearanc?  under  the  door  of  tlip  olTlrp  nf  a  Uepui 
aerk  of  the  Crown  during  otfln;  hours,  or  hftn-ltni?  It  to  him  In  ibi 
street.  wa«  held  not  to  be  a  due  entry  of  the  aptwarBnce  Oroy  t 
.s'/ocfy,  10  U.  C.  L.  J.  24.1;  and  see  Fralnk  v.  //Bffman,  l  C  L  Cli 
SO;  Camphell  v.  Madden.  Dra.  2. 

But  the  Court  refuaed  to  set  aside  a  ft.  fa.  Issued  at  the  offlwr 
house  before  office  hours:  Rdlker  v.  FuVrr,  lo  V.  C.  Q.  B.  »:■.  im 
see  Halt  v.  Hutitfr.  r.  O.  fl.  705:  and  an  election  iietltion.  filed  aftei 
ofHre  hours  on  the  last  day  for  filing,  wan  held  to  m-  well  died:  ifiiii 
V.  McXeiU,  27  C.  L.  J.  53S 

Where  a  defendant's  solicitor  is  present  at  the  opt-nluK  of  the  oio 
to  enter  an  appearance,  or  die  a  statement  of  {lefeme.  and  the  plain 
tic's  solicitor  Is  present  to  ilKn  Judgnient  for  default,  the  de^ndani'' 
solicitor  Is  entitled  to  precedence:  see  Fralivk  v.  Huffman.  1  C.  L.  Ch 
80;  and  where  the  plaintiff's  solicitor  had  bcRiin  to  .-nter  judprfni 
for  non-appearance,  and  before  It  was  computed,  the  defendant's 
solicitor  arrived  to  enter  an  appent-ance.  It  wan  held  that  the  ofBi« 
should  stay  the  entry  of  Jndgment  In  order  to  Rdmit  tlip  fniry  of  tt' 
appearance:  Smith  v.  Logan.  17  P.  R.  21i». 

The  ofllrea  of  the  Court  should  not  be  opened  for  biiBiness.  on  di)> 
on  w  hich  they  are  appointed  by  statute,  or  Ruh:  of  Court,  to  be  clcw^ 
and  pro(  lings  taken  therein  on  such  days  are  Irregular:  Trus:  and 
Loan  Co.  . .  Dickson.  2  C.  I,.  .T.  1fi6:  Mumtord  v.  Hitthrork.  9  Jur.  S.  S 
1200. 


Offirprn   tn 
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759.  All  officers  shall  be  auxiliary  to  one  another  foi 
I^romotinff  the  correct,  convenient,  aiid  spcpdy  admini? 
tration  of  business.    C.R.  V2. 

What  the  precise  meaning  of  this  Rvle  Is.  It  Is  hard  to  Bsy.  Itd«i 
not  seem  to  warrant  one  offlcer  rtlsrharplng  the  duty  of  annther  itnlew" 
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IveHly  tutborlzfd  under  Mule  7C0  m  to  do,  r.i>.    It  would  not  warrant  SM  760. 
■n  Interior  offlcer  underlaklni  to  act  ai  Maiter  In  Ordinary,  or  Maitir 
In  ChamlMra,  unk'ne  authorized  lo  to  do  under  the  foUowlni  HuXe : 


whom  any  spocial  duty  is  assigned,  [or  of  the  office  being  »• 
vacant],  the  duty  may  be  iierfornied  by  sucli  other  officer 
an  may  be  desiRuated  for  that  purpose  by  the  Chief 
Justice  of  Ontario.  C.R.  13.  .Iwended.  {As  amended 
by  Rule  passed  1st  December,  lUU). 

The  words  In  I   I  lndtcat«  the  amendment. 

Under  former  C.  R.  43,  any  Ofllclal  Rereree  might,  at  the  requeat  ot 
the  Master  In  Chamhers  or  ot  a  .ludge  ot  the  High  Court,  a<t  ns 
Master  m  Chambers,  but  that  Rule  has  not  been  rontlnued  and  the 
Master  In  Chamhera  has  no  longer  any  power  to  ai>polnt  a  deputy,  and 
sue*-,  a  deputy  ran  only  be  appointed  under  this  Rule. 

.Messrs.  Alcorn,  Holmesled.  Lee  and  Cameron  were  designated  by 
the  Chief  Justice  ot  Ontario  to  dUrharge  the  duties  ot  the  Master  In 
Chambers  from  the  2nd  day  ot  September.  1913.  until  the  decease  of 
the  late  Master  In  Chambers  who  died  on  the  12th  November,  1913, 
And  by  Order  In  Council  dated  13th  November.  Messrs.  Holmested,  Lee 
and  Cameron  were  appointed  to  perform  such  duties  until  a  successor 
to  the  Inte  Mr.  James  a  Cartwrlght.  formerly  Meater  In  Chambers,  was 
appointed. 

761.  Where  the  tirst  document  in  a  cause  or  matter  is  o«»  i. 
required  to  be  filed  in  Toronto,  the  Central  Office  shall  pjjj^ij'^y 
be  deemed  to  be  the  office  in  which  the  cause  or  matter  is  "'"'" 
commenced  and  in  other  cases  the  office  of  the  Deputy 
Clerk  of  the  Crown.  Deputy  or  Local  Registrar  of  the 
County  or  District  in  which  such  first  document  is  re- 
((uired  to  be  filed  shall  be  deemed  to  be  the  office  in  which 
the  cause  or  matter  is  commenced.    C.R.  14. 

The  first  document  to  be  filed  In  an  action  commenced  by  writ  Is  a 
copy  ot  the  writ:  Kulc  6,  together  with  a  copy  ot  order  tor  [eave  to 
Issue  It  (where  leave  is  required,,  and  these  must  be  filed  in  the  omce 
out  of  which  the  writ  Is  to  Issue. 

Most  proceedings  commenced,  otherwise  than  by  writ,  are  commenced 
by  petition,  e.g..  under  «uif<(n|7  TWe,  Act  to  be  prosecuted  before  a 
Referee  of  Titles:  Kulc  692;  or  petition  ot  right:  Kule  738.  to  be 
prosecuted  as  provided  In  Rules  T3S.750.  or  by  originating  notice  of  mo- 
lion-  «ule  10  to  be  prosecuted  in  the  Weekly  Court,  or  in  Chambers. 
The  firtt  document  to  be  filed  in  such  cases  is  Ihe  petition  or  notice  ot 
motion,  or  an  affidavit  in  support  ot  the  motion. 

In  Toronto,  it  the  proceeding  Is  In  the  Weekly  Court,  the  «>ln8  ">"■' 
b„  .„  tho  Reslstrar's  Offlc:  Rule  234  (2);  It  in  Chambers,  the  office  of 
the  Clerk  in  Chambers:  Kule  234  (21.  Ail  'i'^"'"™"  "  ""^„""^; 
quently  reach  the  Central  OIBce:  Hule  234  (2);  and  the  Central 
imce  is  to  be  deemed  to  be  the  office  in  which  the  cause  or  matter  1. 
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lomnwn.fd.  M  that  iuImmiufiii  mlnlimial  proro,.rti„„  ,„,,,,  . 
IhiT*:  tfitte  7«I.  "'' 

In  other  prorrcillnm  In  Toronto  not  lumnieiic vii  i,,  „||  ,|^  , 
Ju.um«Bt  nird  ihonld  Iw  In  lh»  flilni  brumh  of  tin.  Ccntril  out/    " 
In  thi>  olIlM  of  the  ("Irrll  of  Rprarda  and  Wrltn    iiuh  ;iii  '' '" 

In  othor  countiM,  In  procrcdlnn  not  i-onimrnn  d  liy  «rlt  th)  on, 

the  I^al  Redalrar.  If  »nj,  la  the  ofllce  In  whirh  to  111,  ,11  Jo,™" 
•hich  hava  to  he  fliad.  Whera  there  la  a  Deputy  Cl.rk  of  ib,  cr'„ 
hla  olBce  l«  the  proper  olllie  In  whiih  to  111.'  ilu.  iiiiu  nt»  «hi,i,  ,,, 
mcnco  proreedlnca  to  be  proaecutrd  at  the  I^eal  Weekly  rtlulnn  Itii! 
Hule  210;  and  the  Ural  document  to  he  Hied  In  other  raiei  hit  |«gi„ 
either  In  hla  olBce,  or  that  of  the  Deputy  Heglatrar:  Kbi.i  ;:,;  ,  'i  ;' 
Where  an  laaue  U  directed  to  he  tried.  It  la  to  b..  flW  In  He  nrm 
oDlin  In  the  county  In  which  It  la  to  be  tried,  and  «uli..quont  iiromi 
Inga  In  the  laaue  are  to  be  carried  on  In  that  offlie:  Kuir  i:; 

The  probable  object  of  thia  and  the  followlnii  Kitlt  li  ihH  t 
papera  In  an  action  ahall  u  far  aa  poaalble  be  found  In  the  oSlce  wlkl 
ta  the  home  of  the  action  or  proceedlnn;  but  pn» ...dlni!.  In  tin  Ma» 
tera  OlBce  except  the  report,  or  certllicate,  uanally  remain  witk  i^ 
Maater:  and  proceedlnja  under  Thi-  Quiclina  TW,;  .(.  i  remain  .itli  ih. 
Inspector  of  Tltlea. 

762.  All  proceedings  in  u  cauar,  or  matter  shall  be  car 
ried  on  in  the  office  in  which  the  cause  or  matter  is  com 
mcnceil.    C.R.  IS.    .t mended. 

See  Eng.  (1888)  R  77. 

Proceedings  under  The  gairlin;  Till: a  Art,  and  pniceedlnn  afoi 
references  to  Masters,  or  Referees,  are  exi<  ptluiis  to  thl.s  Rale. 

763.  All  persons  called  to  the  Bar  of  Ontario  nr  ad 
mitted  an  Solicitors  of  the  Supreme  Court  of  .Iiiilicalnrf 
for  Ontario,  shall  sigTi  the  rolls  providccl  upon  takinittlif 
prescribef]  oaths.    C.R.  87  and  88. 

By  the  term  "Supreme  Court  of  Judlcatiirr  for  Ontario."  "tb» 
Supreme  (Jourt  of  OntArto"  Is  probably  m.ant;  .see  pp.  3,  34  ispcj. 

•oUeltors,~-Soll('ltor8  are  officers  of  the  Court,  and  The  ^'olnifhn 
Act  (R.  S.  O.  c.  i;S)  does  not  Interfere  with  the  Inhirent  JurlBdlctllu 
of  the  Court  over  solicitors  as  officers  of  the  Court :  ace  Jud.  -Art,  s.  :i 
Itp  McBrady  d  O'Connor,  19  P.  R.  37. 

AnawerlaK  AAAaTtta. — Thla  is  usually  a  preliminary  measure 
to  see  whether  a  motion  to  strike  a  solicitor  off  the  roll  need  Ik 
reaorted  to. 

In  a  case  appearing  to  justify  Investigation.  It  is  rompetent  for  tlie 
Court  to  Issue  an  order  calling  upon  a  solicitor  to  answer  tJie  matten 
appearing  on  affidavit  or  otherwise:  see  C.  R.  Sl>:  and,  If  the  esse  de 
mends  I!-  may  strlko  a  BOllfMor  off  the  rolls;  Be  Wkitthm-I.  !S  rh.  D. 
CIS. 

Where  the  employment  of  a  solicitor  Is  so  ronnorted  with  his  pro- 
leasional  character  as  to  afford  the  presumption  that  that  character 
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formed  tha  grouDd  of  bit  employmeDt  by  tbe  i-llont,  tb«  Court  will  B«UTM. 
eierolH  lU  •uniliirjr  JurMlrtlOB  ov<r  bin:  Rn  Vc'Brsdy  4  OConMr, 
iHpra. 

Tbe  Law  Society  ta*i  a  dlMlpUnury  Jurlidlctlon  over  lollcltort,  and 
Ixrrliten,  and  atudenti  >t  law:  tee  The  Lav  Soctelt  Ad  (R.  8.  O.  c. 
197)  ■.  4t;  ffondi  V.  Law  HocMr.  1«  Onl.  f2r,;  17  Out.  App.  41;  and 
wbere.  OB  complaint  to  the  Ijiw  Society,  tbe  Society  baa  ooqullted  tbe 
■olli-ltor,  any  application  to  tbe  Court  to  strike  the  inllrltor  or  harrtiter 
off  tbe  rolla  for  iurh  allesed  mlarondurt  cannot  be  made  by  a  lultor 
In  peraon.  but  muat  be  made  by  rouniel:  «ee  Hf  toHrllnr,  1»03,  J  K.  B. 
205;  l>  U  T.  119. 

Wbere  In  the  course  of  a  cuuae,  evidence  of  fraudulent  conduct  on 
the  part  of  a  •olliltor  li  brought  to  light,  the  Court  may  juo  iponle 
direct  proceedlnga  to  be  taken  agalnit  tbe  offending  aollcltor:  OmtKin 
V  Ooiaell.  2  Coll.  457.  4«2:  Whralley  v.  flalloic.  He  ColUnt,  7  D.  M. 
*  O  261.  B88:  «c  Tome.  3  Cby.  fb.  «M,  216;  Be  Currie.  26  Or.  828; 
Re  SoHcilor.  i7  Or.  77;  THonnlylie  v.  Hlml.  6  Jur,  N.  B.  87».  or  upon 
the  application  of  any  party  lnlore»led;  Cave  v.  Oatc.  43  h.  T.  168. 

The  Court  may  alao  exerclae  summary  Jurladlctlon  over  a  person 
who,  though  not  a  aollcltor.  baa  held  himself  out  to  be  one.  In  tbe 
matter  In  which  he  baa  ao  misrepresented  himself ;  Re  Hulme  if  Lntit. 
1891  2  Q.  B.  261;  «6  L.  T.  683;  but  not  In  any  matter  In  which  he  baa 
not  so  ml.represented  himself:  llr  Hunt.  1912.  2  Ch.  MO;  107  1.  T. 
502. 

In  Burton  v.  Karl  o/  Ctieilerlleltl.  9  Jur.  373.  It  waa  »ald  that  the 
motion  could  not  be  made,  calling  on  an  attomay  to  aniwer  tbe 
alBdavlta.  and  at  tbe  same  time  to  show  cause  why  be  should  not  be 
struck  off  tbe  rolls;  and  In  that  caae  the  rule  was  confined  to  calling 
on  bim  to  anawer  the  aflldavltt.  In  a  later  case,  however,  the  rule 
nil!  waa  granted  In  the  double  form:  Be  Blake.  3  E.  4  E.  34;  and  tee 
Be  Orueter.  63  L.  T.  Jour.  637. 

Wbere  the  motion  Is  conllnod  to  calling  on  tbe  solicitor  to  answer 
aDdavlta  simply,  and  the  Court  U  of  opinion  that  bit  anawer  la  In- 
sufflclent,  the  practice  at  law  baa  been  to  enlarge  tbe  motion  to  a 
future  day.  Intimating  to  the  aollcltor  that  be  may  be  further  beard 
on  that  day,  why  he  should  not  be  struck  off  :  Re  Wrillhl.  12  C.  B.  N. 
S.  705;  Re  H..  31  L.  T.  730. 

In  order  to  give  the  Court  Jurisdiction  to  entertain  an  application 
tor  a  aollcltor  to  answer  matters  contained  In  an  affldavlt,  or  'o  strike 
him  off  tbe  rolls.  It  la  not  necessary  that  the  misconduct  of  which  he 
Is  accused  ahould  arise  strictly  between  solicitor  and  client:  Re  Mtken, 
4  B  »  Aid  47;  Re  Attorney.  39  U.  C.  Q.  B.  171;  Re  Knight.  1  Blng.  91; 
Re  Blake.  3  E.  *  E.  34;  Re  Bill.  L.  R.  3  Q  B.  643;  Be  Chandler.  22  Bmv. 
353;  and  see  Re  Cutts.  16  U  T.  715;  Re  Keayl.  13  C.  P.  282;  Re  Solici- 
tor,, 80  L.  T.  Jour.  103;  Be  Strong.  53  L.  T.  694;  65  L.  T.  3;  31  Ch.  D. 
273. 

BertinUon,  etc  »i  »—- ary  A,pll..tl«J.-Wbere  -eKllBence.  R'^"»;'i»-- 
or  other  breach  of  duty.  Is  committed  by  a  solicitor  In  a  inattcr  of  „,  „,„,„„. 
which  the  Court  baa  seisin,  the  Court  can  summarily  order  the  Mllcl-  „r  .,h.r 
,„r   as  Its  nflln^r,  to  make  aood  the  loss  actually  occasioned  thereby,  »'/.' 
but  cannot  mulct  him  In  damages  for  hla  misconduct:  Morjft  v.  Jo.ep/l. 
1897,  1  Ch.  213. 
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A  solicitor  may.  on  m  summary  appllcsllon.  be  compelled  lo  m  i 
good  moneys  improperly  obtained  out  of  Court,  through  netll.™ 
bis  part;  thus,  a  solicitor  who.  at  the  request  o(  a  ihlril  f.Z"ZZ 
as  wllcltor  for  a  person  eaUUed  to  money  in  Court  tor  wjmenio. 
the  money,  and  by  reason  of  the  fraud  of  the  third  persos  and 
forged  affidavits.  Improperly  obtained  payment  or  ili,.  money  ,i,h™ 
aver  having  had  any  direct  communication  wllh  the  person  lor  «bZ 
be  acted  i   h»  was  ordered  on  a  summary  appll.atlon  to  refund  ih! 
money  so  ohulned :  «lo(er  v.  slater,  1897,  1  ub.  222,  note    And  vZ 
It  Is  brought  to  the  attention  of  the  Court  that  money  has  been  to 
properly  obtained  out  ot  Court  by  a  solicitor,  the  Court  may  »,]  ,„,, 
direct  proceedings  to  be  taken  to  compel  hlra  to  rctunil  It    ,ee  j, 
Pcnlrol  Ban*,  per  Burton,  C.J..  24  Ont.  App.  at  i>.  4T3. 

Where  In  the  course  of  an  action  It  appears  that  a  solicitor  to 
one  of  the  partlea  has  In  breach  ot  trust  got  posBession  o(  i  tmi 
fund,  he  may  be  directed  to  pay  It  Into  Court  by  order  made  on , 
summary  application  In  the  action,  and  In  the  matter  ol  the  lollclto- 
Re  Carron,  1902,  2  Oh.  175;  86  L.  T.  S62. 

The  Court  may  also.  In  exercise  ot  Its  summary  Jurlsdlnioa  over 
solicitors,  order  a  solicitor  to  pay  the  cosu  ot  proceedings  Initlliaii 
by  him  without  authority;  Xurie  v.  Dunlord,  V,  n.  D.  781;  ti  i 
T.  6U;  He  Savage,  15  Ch.  D.  Srj",  or  where  by  his  negligence  j  taun 
has  been  tried  as  undefended,  which  was  Intended  lo  be  defended  i 
new  trial  may  be  ordered,  and  the  solicitor  ordered  to  pay  costs  lo 
occasioned,  as  between  solicitor  and  client :  He  Rcsuigne.  3  T4uni.  (i) 

Where  an  action  Is  carried  on  by  a  solicitor  on  an  agreement  w 
indemnify  bis  client  against  costs,  the  solicitor  la  personally  llsbit 
for  the  costs.  It  the  action  fall:  Cockle  v.  Whitinit,  1  R.  4  M.  13;  K. 
/o»f»,  L.  R.  6  Chy.  487.  and  this  liability  may  Ire  summarily  enloited: 
lb.;  and  where  a  solicitor  agreed  to  charge  no  " solicitor's  fees."  thi« 
was  held  to  Include  tees  as  counsel,  when  the  solicitor  himself  sfted 
as  counsel :  He  Solicitor$,  33  C.  U  J.  245. 

UadertaMBC  •»  ■olieitar — EatoralwK.— A  solicitor  being  ii 
officer  of  the  Court,  his  undertaking,  given  In  his  profeesional  csiw- 
city,  whether  In  an  action  or  not.  will  be  enforced  on  ;i  suramarr 
application  to  the  Court:  Woodfln  v.  Wray,  .SI  T,.  J.  fhy.  127;  !t: 
U  T.  Jour.  41;  Hwtiny  v.  Harland,  1S94.  1  Q.  B.  707;  In  re  Cooljordi' 
(told  Fields.  1900.  1  Ch.  47.-);  D.  i.  Ji.£  Co..  1900.  1  Ch.  481;  He  Sollcilo^ 
1907,  2  K.  B.  539;  97  L.  T.  212;  Kc  Lnundir.  Launder  v.  Birliarili. 
98  L.  T.  554;  Untied  Mining  d  Finann-  C<jrp.  v.  b.tIi't.  1910.  2K.B.!;!i; 
103  L.  T.  6.-.. 

•■•pesssloB  from  Practice. — Instead  of  striiiint:  a  soliillor  off 
the  roll  for  misconduct,  the  Court  may.  if  11  sees  fit.  suspend  him 
from  practice  tor  a  speclfled  period:  thus,  for  antedating  a  marriage 
settlement  In  order  to  make  It  appear  to  have  been  executed  befors 
marriage,  a  solicitor  was  suspend(>d  from  pracflcp  for  five  years:  Rr 
Parry.  98  L.  T.  Jour.  404;  and  see  Ertkine  v.  Adianc,  IS  Sol.  Jour 
573;  Be  Hill.  L.  R.  3  Q.  B.  543;  «,  Blake,  3  E.  4  E.  34;  Re  Olfctr. 
95  L.  T.  Jour.  299;  He  Riutell,  96  U  T.  Jour.  300;  Re  Solicitor.  ISM. 
1  Q.  B.  254;  70  L.  T.  27;  He  Solicitor,  61  L.  T.  842;  lie  Lticil  9!  I.  T. 
Jour.  S.'i.  where  the  solicitor  was  suspended  until  restitution  should  be 
iiinde  to  the  client,  in  some  cases.  thoiiKii  the  solliiior  has  been  e* 
onerated  from  fraud,  he  has  nevertheless  been  ord'Ted  to  pay  the  costi 
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of  proceedings  agaioBt  him,  where  the  circumatancefl  were  such  as  to  Ruu  7SS. 
call  tor  Inveatlgatlon:  Be  Holland,  95  L.  T.  Jour.  160. 

Where  a  solicitor  has  been  suspended  for  misappropriating  the 
moneys  of  bis  clients,  he  will  not  necessarily  be  struck  off  the  rolls 
on  being  subsequently  convicted  of  embezzlement  In  reference  to  the 
Bsme  transaction;  Ite  Solicitor,  61  L.  T.  842. 

A  solicitor  was  suspended  for  twelve  months  for  being  a  party  to 
the  organisation  of  a  debt  collecting  agency,  of  which  he  was  to  be 
solicitor,  and  paid  by  a  commission  on  debts  collected;  such  proceeding 
being  held  to  amount  to  champerty:  Re  Solicitor,  1912,  1  K.  B.  302; 
105  L.  T.  874. 

Tile  Law  Society  has  also  power  to  Inquire  into  cbarges  of  miscon- 
duct preferred  against  a  solicitor,  and  may  resolve  that  he  Is  unworthy 
to  practise  as  a  solicitor,  but  the  Society  has  no  power  to  suspend 
him,  or  strike  him  off  the  rolls,  that  must  be  done  by  the  order  of  the 
Court:  see  Tkc  Laio  Sociell/  Act  (R.  S.  0.  c.  157)  as.  46,  48;  and  see 
Be  Solirilor,  1912,  1  K.  B.  302,  But  the  Society  may  disbar,  or  suspend 
from  practice,  a  barrister;  see  s.  46,  siipra. 

■triklB(  o«  Roll.— A  solicitor  may  be  struck  off  the  rolls  tor  J'''"»« "" 
treudulent  conduct  as  a  trustee:  Re  Chandler,  supra,  p.  1407,  where  the  ' 
application  was  made  by  the  cestui  due  trust;  and  see  Thomilyke  v. 
Hunt,  supra,  p.  1407;  Re  Hall  and  Dollond  v.  Jolintrm.  2  Jur.  N.  S.  633; 
or  for  fraudulently  abusiiit;  the  confidence  of  a  client:  Be  Martin.  6 
Beav.  337;  Be  J.  C.  it.  i  J.  .If.,  24  W.  R,  111 ;  or  tor  obtaining  a  client's 
money  to  discharge  alleged  iiabllitics  of  the  client  which  did  not  exist: 
Kc  H.,  31  L.  T.  730;  Re  Strong.  SI  Ch.  D.  'T3;  55  L.  T.  3;  or  for  getting 
a  false  affidavit  sworn,  and.  without  aulliorlty.  instructing  counsel  to 
consent  to  payment  ot  money  out  of  Court:  WItcodCK  v.  BoHtow.  7  D.  M. 
k  G.  261,  5.18;  or  for  falsely  representing  an  injunction  to  have  been 
granted :  Kim^ton  v.  Kto,  2  V.  »  B.  352;  or  tor  making  an  Interlineation 
in  an  affidavit  after  it  had  been  sworn:  KrsKiic  v.  .Aiiconc.  18  Sol.  Jour. 
.173;  10  C.  I..  .T.  209;  or  for  committing  perjury.  Scton  652;  or  for  reveal- 
ing the  secrets  ol  n  client:  Be  Cults,  IS  T-  T.  715;  CTioImonilcIci/  v.  Clin- 
ton,  19  Ves.  261;  or  for  persuading  his  client  to  give  him  money  to  be 
used  tor  bribing  a  jury  before  whom  the  client  was  to  be  tried  lor  a 
criminal  offence :  Be  Titus.  6  Ont.  87;  or  where  he  has  been  convicted  ot 
crime  and  sentenced  to  imprisonment,  as,  e.g.,  lor  being  a  party  to  the 
use  ot  premises  as  a  disorderly  house:  Re  Solicitor,  85  L.  T.  148,  622, 
S.  C.  sub  nom  Re  Wtarc.  1893,  2  Q.  B.  439;  or  for  misappropriating 
tees  paid  to  him  to  be  paid  to  counsel:  Re  Levels,  95  L.  T.  Jour.  85;  or 
borrowing  large  sums  ot  money  from  a  client,  who  has  just  attained 
his  majority,  without  giving  proper  security:  Re  Solicitor,  1894,  1 
q.  B.  254;  70  L.  T.  27. 

Under  i'lie  Solicitors'  ^ct  (R.  S.  O.  c.  159)  s.  29.  a  solicitor  may  be  Noi..p.,in.iit 
struck  off  the  rolls  for  default  of  payment  of  money  received  by  him  u  "'  ^"^'i 
a  solicitor:  Anon.  12  C.  L.  J.  204;  Re  Knowle,.  16  P.  R.  408.  Where 
considerable  sums  bad  got  Into  the  hands  of  a  solicitor  who  made  de- 
lault  In  payment,  but  the  client  Issued  execution  upon  the  order  dlrect- 
inB  payment,  it  was  held  that  he  had  treated  the  claim  as  a  debt,  and  a 
subsequent  motion  to  strike  the  solicitor  off  the  rolls  tor  non-payment 
was  therefore  refused:  He  Fhtelicr.  28  Gr.  413;  see  also  Ei  p.  White 
arwinj  .Ifnrftinc  Co..  12  C.  I,.  T.  2.-6;  but  the  English  cases  on  whieh 


1410 


BULE8  OP  COUBT. 

thew  dwlslona  were  bued  have  been  since  overruled  /„  „  „.„  „.. 
2  Q.  B.  440.  But  where  the  client  had  sued  the  ZLlTrV^ 
monejr  and  failed  on  the  ground  that  his  claim  was  i,a™j  Z  f' 
Statute  of  Limitations,  It  was  held  that  he  could  not  att°m„d, ,  *' 
to  summary  proceedings  against  .he  solkltor  without  any  Jle2 
of  misconduct:  Sitlinilboume  i  8.  Hy.  Co.  v.  iau jon  go  i  t  i 
448  The  Court  will  not  exercise  Its  sumn.ary  JurWlciios  „„  . 
solicitor  to  compel  repayment  of  a  loan:  He  Bryant  aO  L  T  4« 
unless  the  loan  has  been  fraudulently  obtained  by  thi  solicitor  iZ 
Us  client:  see  He  S(ro»D.  supra,  p.  1408.  "" 

Where  the  application  Is  to  strike  a  solicitor  oft  tie  roll  tor  no. 
payment  of  money.  It  should  be  made  In  Court,  and  If  the  ordtr  li 
granted  It  may  direct  payment  by  the  solicitor  within  a  speciUM 
time,  or  In  default  that  he  be  struck  oil.  Upon  default  no  (urib., 
order  Is  necessary,  but  the  applicant  must  move,  on  notice  to  ib. 
solicitor,  to  have  the  roll  brought  Into  Court  tor  the  purpose  of  havlnt 
the  name  struck  oft:  Re  Bridnman.  16  P.  R.  2.^2:  ».■  AtlvmUa  1! 
C.  h.  T,  169:  and  see  He  W..  72  U  T.  679.  On  the  roll  bring  brougbi 
into  Court,  the  offli-er  of  the  Court  will.  In  open  Court,  on  the  dliwtta 
of  the  Court,  strike  the  name  off  the  roll. 

The  order  to  strike  off  the  roll  for  non-payment  of  money.  Iniia  In 
respect  both  of  the  speciflc  moneys  ordered  to  he  paid,  anrl  alio  tki 
costs  of  the  application;  In  re  Knowle4,  16  r,  R.  408-  and  see  J»  rt 
Solicitor,  1896,  2  Ch,  66. 

The  Court  will  not  on  a  summary  application  agalnM  a  Mlldtor 
for  payment  of  money  alleged  to  be  In  his  hands,  make  It  a  term  ol  m 
order  for  the  delivery  and  taxation  of  his  birl  that  on  nonpayment 
of  what  shall  be  found  due  he  be  struck  oft  the  roll,  where  tien 
appears  to  be  a  6o«*l  ;Tffe  dispute  as  to  whether  there  Is  anything  in 
the  solicitor's  hands  at  all.  such  a  provision  being  reitarded  a.<  •• 
unnecessary  slur  on  the  solicitor's  professional  character-  Rr  Cm 
16  P.  R.  482. 

A  summary  application  for  payment  of  money  will  not  be  enttr- 
talned  against  a  solicitor,  as  against  whom  no  professional  miscon- 
duct  can  be  alleged,  even  though  he  may  be  liable  to  an  action:  ft. 

Aepayment,  pending  a  motion  to  strike  off  the  rolls,  of  moner 
fraudulently  obulned.  Is  no  purgation  of  the  offence:  «c  H .  31  L  T 
730:  nor  Is  It,  where  tfle  money  was  properly  obtained,  but  misappro- 
priated: He  Solicitor,  62  L.  T.  Jour.  440. 

Where  a  solicitor  Is  struck  off  the  rolls  for  misapiiroprlating  111 
troneys  of  his  client,  the  order  directing  him  to  be  strnrk  off  may 
properly  contain  a  reference  to  ascertain  the  ;imount  for  whlih  hr 
Is,  liable  and  direct  him  to  pay  the  amount  so  to  be  apctrtaint'd.  and 
payment  may  be  enforced  against  him  even  after  he  has  been  struik 
off:  He  KInng,  31  Ch.  D,  273;  65  L.  T.  3. 

Where  the  solicitors  engaged  in  any  ar'tlon  or  m;iit^'r  in  i^ur 
represent  conIlicti,ig  Interests,  if  there  is  any  undUcloscd  arrangrmen: 
or  practice  between  them  whereby  a  share  of  profit,  whether  by  way  o' 
agency  or  otherwise,  is  paid  to  any  of  them,  for  Introdurlng  the  Iltiga 
tlon,  that  Is  professional  misconduct:  He  Four  f^otieitors,  1901.  1  K.  B 
187:   .1!?.  I,.  T,   4S4 

Wb'Te  the  application  af^lnst  a  solicitor  la  made  on  the  ground  o; 
fraud,  the  fraud  must  be  clearly  proved:   the  Court  will  net  Inlerin 
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equivocal  action  to  have  been  Traudulent:   Ifr  Stewart,  L.  R.  2  P.  C.  Eul«76S. 
S8:  Be  «— .  14  C.  P.  323. 

The  Court  refused  to  make  an  order  on  the  production  merely  of  a 
certificate  that  the  solicitor  had  heen  struck  off  the  roll  of  a  Colonial 
Court:  He  Solicitor,  1898.  1  Q.  B.  331;  TT  h.  T.  661. 

Beatoration  to  BolL — A  solicitor  who  has  been  struck   otT  the  Hoittuiiiiiu 
roll,  after  conviction  of  a  criminal  offence,  may  be  reetored  to  the  *"  ^"*'- 
roll,  If  there  are  circumstances  justifying  it:  Jfe  BrondretA,  64  h.  T. 
739;  and  see  Be  Poole,  L.  R.  4  C.  P.  360;  Ex.  p.  Pyke,  6  B.  *  S.  703; 
Kc  SoltcUor,  19  C.  L.  J,  234. 

Where  a  solicitor  has  been  struck  off  the  rolls  for  non-payment 
of  money,  it  is  a  condition  precedent  to  restoration  that  he  shall  have 
made  full  restitution,  or  made  the  best  efforts  in  his  power  thereto, 
and  shall  satisfy  the  Court  as  to  the  propriety  of  his  conduct  in  the 
meantime:  Re  Poole,  L.  R.  4  C.  P.  350;  Ex  parte  Pylce,  6  B.  4  S.  703. 
And  the  Law  Society  must  be  notlfled  of  any  application  to  restore  to 
the  rolls  a  solicitor  who  has  been  struck  oft  for  misconduct:  Be 
SoHcilor,  19  C.  L.  J.  234. 

Appeal. — An  order  striking  a  solicitor  oft  the  rolls  Is  not  a  crim-  Appeal, 
ina!  proceeding  and  Is  appealable:  Be  Hardwtek,  49  L.  T.  584. 

Leave  to  appeal  to  Her  Majesty  in  Council  from  an  order  striking 
:i  barrister  off  the  roll  of  a  Colonial  Court  was  given,  and  the  order 
was  reversed  by  the  Judicial  Committee  of  the  Privy  Council,  on  the 
ground  that  the  facts  did  not  warrant  the  order:  In  re  Rcnner,  1897. 
A.  C.  218. 

Barrlatera.— The  Law  Society  has  power  to  InQulre  Into  charges 
of  miscondu'-t  preferred  against  a  barrister  at  law,  and  may  suspend 
lilm  from  practice  or  disbar  him:  see  The  Law  Soriety  Act  (R.  S.  O. 
r.  157),  SB,  46.  47;  and  see  Hands  \:  Law  Society.  17  Ont.  App.  41;  Bar  oj 
Montreal  v.  Honan,  8  Que.  Q.  B.  26. 

Ooniiael  Fees.— Counsel  may  sue  the  client  tor  his  tees.  No  pre- 
liminary delivery  of  a  signed  bill  is  necessary,  as  In  the  case  ol  a 
aollcltor  suing  for  his  costs.  Solicitors  who  employ  counsel  have  Im- 
plltd  authority  to  pledge  the  cllenfs  credit  tor  payment,  and  legal 
lirivlty  exists  between  the  counsel  and  the  client.  The  solicitor  is  not 
liable  to  the  counsel  unless  It  is  so  agreed  expressly  or  by  implication 
from  the  course  of  deallnE:  Armour  v.  Kilmer.  28  Ont.  618:  Wclh  v. 
H"^»s.  sed  firfc  p.  1213. 


and 
16.. 


■tadenta  «t  taw  who  are  members  of  The  Law  Society, 
articled  clerks  are  also  subject  to  discipline  hy  the  Law  Society: 
s.  48. 

KecOTerr  of  Oosta  Between  BoUoitor  and  CIlent.-The  right  of 
solicitors  to  recover  their  costs  as  against  their  clients.  1;^  governed 
by  The  Solioitort-  Act  (R.  S.  O.  c.  1591.  which  also  regulates  the 
rights  of  their  clients,  and  third  iwrsons  liable  to  pay  their  costs,  to 
lompel  a  delivery  of  their  bills,  and  to  have  the  same  taxed. 

The  relation  between  country  solicitor  and  town  agent  Is  that  of 
client  and  solicitor:  Keid  v.  B»rro«n,  1892,  2  Ch.  413;  40  W.  R,  620. 

As  to  whether  a  solicitor  can  recover  costs  tor  services  performed 
vhlle  he  had  not  taken  out  his  annual  rertill<ate:  see  The  Solkilori,- 
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Act    (R.   S.   O.   r.    159).    m.   4,   20.   25;    Uc   Sin-iti,,,,,  isflg    i  ,■[,   .,.. 
Vacdougnll  v.  Lni*-  SoHrtu.  IS  8.  ('.  R.  20:t. 

Bet«l»«r,— It  IB  alwBya  aflvlaable  for  the  aoMritor  to  take  a  written 
rfttainer  from  hfs  client :  Bee  H.  A  U  Forms.  Nos.  i,  ij.  4,  5,  g 

The  retainer  of  a  solicitor  by  a  corporation  slioul,!  be  tiDiler  the 
corporate  seal,  or  be  authorized  by  by-law :  Barrie  v.  Barrie.  MP  n  r 
but  a  retainer  of  a  gollcitor  by  a  corporation,  seaird  after  th*  work  hi 
been  done.  Is  valid  and  binding:  Brooks  v.  Torqua)/~\^(iZ.  1  K  B  eoi 

Notwithstanding  that  a  retainer  of  a  solicitor  by  two  ptrsona  U  la 
form  a  Joint  one.  the  Court  will  look  Into  the  miu  of  the  rase  10 
discern  the  real  nature  of  the  transaction,  and  will  deiermlne  th-^ 
rights  of  the  sollrltor  and  clients  accordingly:  snrh  n  retainer  does  not 
necessarily  make  the  persona  signing  it  Joint  debtors;  Rf  Camenn  is 
P.  R.  176. 


DttUwry  of  BlU.- 

provides  as  follows: 


-r/ie  SoHHtor't  Art   (  R.  S.  0. 


Solicitors 
to  dellrer 
th<>lr  bin 
on»  month 


34. —  ( 1 )  No  action  shall  be  *>rought  for  t  he  recovery  of  fees,  charge- 
or  dlsburaemeuts,  for  bUHioess  done  by  a  Sollciiur  an  such.  uuUl  on* 
month  after  a  lU!  thereof,  subscribed  with  the  proper  band  of  such 
fng"cUon'"'  Solicitor,  his  executor.  administrator  or  asaignoe.  or,  in  !he  (a.-'/uf  a 
forcoitB.  partnership,  by  one  of  the  partners,  either  with  hi.';  own  name,  or  with 
the  name  of  such  iwrtnersblp,  has  been  delivered  to  the  person  to  t- 
oharged  therewith,  or  sent  by  the  post  to.  or  left  for  him  at  (Us 
counting-house,  office  of  buslnefw.  dwelllng-hotise.  or  last  known  plac* 
of  abode,  or  has  been  enclosed  In  or  accompanied  by  a  letter  suV 
scribed  in  like  manner,  referring  to  6uch  bill. 

Even  where  a  statute  was  passed  fixing  the  client's  costs  of  certain 
litigation  at  a  sredfled  amount,  it  was  held  that  the  solicitors  who 
had  conducted  the  litigation  could  not  reeover  from  the  rllent  the 
amount  of  the  costs  so  fixed,  but  must  render  a  hill  to  him  as  re<iuir«] 
by  this  section:  Gundi/  v.  JohTuton.  28  O.  L.  R.  121;  48  3.  0.  R.  5lfi. 

The  delivery  of  the  bill  of  coats  must  be  made  In  one  or  other  ol 
the  modes  mentioned  In  this  sect    n. 

The  month  referred  to  In  this  section  Is  a  calendar  month;  see 
The  Interpretation  Act  (R.  S.  O.  c.  1,  s.  29  tu)  ).  It  must  be  com 
puted  exclusive  of  the  day  of  delivery,  and  of  the  comineniement  ol 
the  action:  see  Blunt  v.  Hulop,  8  Ad.  ft  K.  .'TT;  H.-  Morphy.  2  Chj 
Ch.  56;  and  If  sent  by  post,  the  month  begins  from  the  day.  the  t>:i: 
In  ordinary  course  would  be  delivered:  Browne  v.  Bto*k,  1»11. 1  K.  B 
975;  1912.  1  K.  B.  3l6;   105  L.  T.  982. 

form  of  The  bill  must  be  drawn  In  proper  form,  and  should  set  out  the  item! 

WII-  of  the  fees,  and  disbursements,  in  detail,  or  an  action  on  It  cannot  bi 

maintained:  Wilkinton  v.  Smart.  3a  L.  T.  [i73:  Guuh!  v.  t\'r<}}mn.  :i 
O.  L.  R.  161:  and  see  Re  Uowat,  17  F.  H.  ISO:  but  where  a  Mil  n 
delivered  In  which  gome  of  the  Items  «re  properly  set  out.  and  other 
are  not.  It  was  held  that  those  properly  set  out  were  recoverable 
Blake  v.  Hummell.  01  L.  T.  431. 

Where  a  solicitor  seeks  to  recover  his  extra  coats  over  and  abovt 
party  and  party  costs,  he  should  Include  in  the  bill  delivered  10  hi: 
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ritcnt  the  whole  of  the  costs  incIudioK  tbo&e  taxed  between  party  and  BnU  763. 
party:  CoUett  v.  Wood.  1908,  2  K.  B.  420;  99  L.  T.  482;   Re  Ottom. 
1913,  3  K.  B.  862. 

"  Disbursements  "  in  the  above  &.  34,  means  actual  payments  made  Disburse- 
by  the  solicitor  before  the  delivery  of  the  bill.    Any  sums,  e.g.,  fees  ">''"'■ 
to  counsel,  which  have  not  been  paid  mu&t  be  disallowed:    Sadd  v. 
UriJIn,  1908.  2  K.  B.  510;  99  L.  T.  .'>02;  flf  Haseey,  101  L.  T.  517. 

A  payment  of  the  amount  of  an  account  in  which  no  Items  are  sot 
out,  and  which  is  not  a  bill  of  costs,  does  not  prevent  the  client  from 
obtaining  delivery  of  a  proper  bill,  and  the  ordinary  order  for  its 
taxation:  Ke  CalHs,  49  W.  R.  316.  See  also  Re  McBraiy  d  O'Connor. 
19  P.  R.  3T. 

A  payment  for  succession  duty  made  by  a  solicitor  on  behalf  of  his 
client  is  not  a  "  disbursement."  and  should  not  be  Included  in  his  bill 
of  costs:  Re  Kineion  v.  Wilson,  1902,  2  Ch.  242;  60  W.  R,  633;  stmMc, 
that  the  same  is  the  case  In  regard  to  counsel  fees  paid  by  the  solicitor 
tor  the  client;  see  per  Boyd,  C,  in  Cobban  Manulg.  Co.  v.  Lake  Simcoe 
Hotel  Co..  6  O.  L.  R.  44T. 

Agency  charges  cannot  be  lumped:   Re  Pomeroy,  1897,  1  Ch.  284;  Bill  required 
nor  the  solicitor's  own  charges :  Gould  v.  Fergmon,  29  0.  L.  R.  161.      ™'J JJ  p„. 

The  bill  should  contain  only  charges  for  strictly  professional  ser-  J""',""' 
vices,  for  which  items  should  be  given.  A  lump  sum  for  charges  for 
services  rendered  in  other  capacities,  such  as  an  agent  for  collection 
of  rents  due  to  the  client,  should  not  be  inserted  in  a  bill  of  costs: 
Re  flUlton.  90  L.  T.  641;  but  see  Re  Soliritora.  3  O.  W.  N.  197;  and 
Ke  Solicilort.  27  0.  L.  R.  147. 

Section  34.  p.  1412.  supra,  only  applies  to  services  rendered  as  a  so- 
licitor of  the  Supreme  Court,  the  bill  of  which  is  properly  the  subject 
of  a  taxation:  Re  Shilson.  supra;  thus  it  was  held  not  to  be  aip- 
pllcable  to  services  rendered  by  a  solicitor  as  a  notary  In  procuring  a 
pension  from  the  United  States  Oovemment.  for  which  the  solicitor 
was  held  entitled  to  sue  without  previously  rendering  any  bill;  Oatrom 
V.  Benjamin,  20  Ont.  App.  336;  but  see  O'Connor  v.  Oemmill,  29  Ont. 
47  36  Ont.  App.  27,  the  case  of  a  solicitor  acting  in  the  Exchequer 
Court  of  Canada;  and  see  Re  MeBrady  i  O'Connor.  19  P.  R.  37,  where 
services  were  rendered  in  reference  to  a  claim  upon  an  estate  in  Eng- 
land: Be  Baker  v.  Ices  <f  Co.,  1903,  1  K.  B.  189,  a  bill  for  services 
before  Parliamentary  Committees. 

Where  the  services  rendered  are  not  in  reference  to  actual  litiga- 
tion, e.g.,  for  negotiation  out  of  Court,  the  charges  authorized  by  the 
tariff  do  not  apply,  and  a  q\iant\im  meruit  for  such  services  may  be 
allowed  in  a  lump  sum.  having  regard  to  the  difflculty.  or  Importance, 
of  the  services  rendered,  and  the  amount  affected;  see  Be  Johnston,  3 
O.  L.  R.  l;  In  re  Attorneys,  26  C.  P.  R.  493;  Re  SoHeitors,  2  O.  W.  N. 
596;  and  see  Be  McBrady  i  O'Connor,  19  P.  R.  37. 

The  contract  of  a  solicitor  retained  to  conduct  an  ordinary  action  N.ture  ot 
of  a  Common  Law  nature  is  to  carry  it  on  to  a  conclusion,  and  if  he  ««;«■•« 
refuses  to  continue  the  act  before  the  conclusion  of  the  case,  except  for  ,„iicitot 
some  reasonable  cause,  and  upon  reasonable  notice  to  his  client,  he^d^b'-t, 
■-annot  maintain  an  nctlon  for  his  costs :  Underwood  v.  leiiiis,  1894,  2 
Q.  B.  306;  70  L.  T.  833;  but  the  rule  seems  to  be  otherwise  where  the 
action  Is  one  for  eaultable  relief:  see  In  re  Hall,  9  Ch.  D.  538. 
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Addinc 
t'.  bill 


Although  no  action  ran  be  brought  by  a  solicitor  to  rerover  hi 
bill  of  voBlfs  until  A  month  has  expired  trom  the  df-Iiv^ry  ol  hi»  hm 
to  hi8  riient:  still  that  Is  a  provision  niiTely  uffnlinR  promiure  Z 
the  SUtute  of  Limitations  runs  agalnHt  the  solicitor  from  thp'Tr 
when  thp  last  Hervlce  includef*  In  the  bill  was  rendnrrd.  even  thouith 
the  flient  was  out  of  the  Jurisdiction  when  th.-  hill  was  .letiverwl 
itnil  did  not  return  within  the  jurladlrtlon  until  within  six  years  nrio- 
to  the  commenrement  of  an  action  on  the  bill:  Voburn  v  Coiifd 
1897.  1  Q.  n.  701':  76  L.  T.  608;  Rv  Botutll,  120  L.  T.  Jour,  au  bu- 
the  solicitor  may  sue  to  set  aside  a  fraudulent  convcyanip  by  bu  diem 
before  the  expiration  of  a  month:  Scant:  v.  Durkiit.  ;j  ont.  a;0'  and 
m  i'ase  hlu  tlient  is  about  to  abscond,  he  may  by  leav*.  «(  a  Judge  of 
the  Supreme  Court,  or  of  a  County  Court,  be  authorized  to  commence  an 
action.  BlthouKb  the  month  has  not  expired:  s.  [tit.  infra;  and  he  may 
also.  notwithHtandlng  that  a  bill  has  not  been  delivpred,  get  up  his 
claim  by  way  of  rounter-rlaim  or  set-off  In  an  a<tlon  brought  against 
him  by  his  rllent ;  Taylor  v.  ffobinjon.  31  S.  C.  R.  filf,;  or.  where,  by 
agreement  with  a  client  who  has  a  rrosB-rlalm  against  him.  an  a^ 
count  of  both  has  been  stated,  shewing  a  balance  In  thp  Rollriiors 
favour,  he  may  maintain  an  action  for  that  balance;  Turmr  v  M'ifhi 
litOS.  1  K.  B.  468;  92  U  T.  412. 

To  entitle  the  solicitor  to  hup.  his  bill  dellvpred  must  be  signed. 
or  accompanied  by  a  letter  referring  to  the  bill  signed  by  the  soli 
citor.  but  this  provision  may  be  waived  by  the  client:  Re  Ocdji-,  u 
Beav.  56;  and  see  lie  Jones,  infra;  and,  scmblc.  is  not  Deceswry 
where  the  services  charged  for  were  not  rendered  as  a  aolldtar  of 
the  Supreme  Coiirt  of  Judicature,  e.g..  where  they  were  performw] 
In  the  Exct'equer  Court  of  Canada:  see  O'Vvnnnr  v.  Gt:mm\ll.  29  Out, 
(7;  but  see  :i.  C.  In  ai^peal,  26  Ont.    '    ;>.  27. 

The  assignee  of  a  solicitor  ma>  deliver  a  bill  signed  by  hliiuelf. 
and  at  the  expiration  of  a  month  may  sue  for  its  recovery:  IngU  \. 
McCutchcon,  12  Q.  B.  D.  518;  but  see  He  Ward,  28  Ch.  D.  719. 

Dollvery.  and  constructive  delivery,  to  the  third  parties  liable  to 
pay.  were  discussed  In  Re  RoJifrt$on.  42  Ch.  I).  .">.').1. 

Where,  as  formerly,  the  costs  of  the  taxation  depended  on  whether 
or  not  one-sixth  was  struck  oft.  it  was  held  that  after  a  bill  was  de- 
livered the  solicitor  could  not.  without  leave  of  the  Court  or  Judge. 
withdraw  it.  and  substitute  a  new  one.  oven  though  the  bill  delivered 
was  not  signed:  Re  Jones,  ,'4  1,.  T.  6-18;  and  see  Rf  Kellotk.  56  I.  T, 
887;  nor  could  a  supplemental  bill  b;-  delivered  us  of  course.  W 
might  be  allowed  on  a  special  application:  /?-■  O'Donohof.  H  P.  R 
571:   ir.  P.  R.  9n. 

A  bill  once  unconditionally  rendered  could  not  be  added  to.  or  de- 
ducteil  from,  by  the  solicitor,  without  leave:  Rr  Itavy.  1  C.  I.,  J.  21": 
;ind  special  circumstances  must  be  shewn  :  see  Re  O'Donnhm',  supra: 
nor  rould  an  item  omitted,  he  substituted  for  an  Item  admitteilly  not 
chr.rgeable:  /,'.*  flnint.  IDOfi.  1  Ch.  124.  A  stibFtltutert  bill  was  atlovpd 
to  be  delivered  in  Re  B.  rf  ^..  6  P.  R.  18.  But  where  an  unsigned  bill 
has  been  delivered,  which  the  client  treats  as  a  nullliy,  and  applies 
for,  and  obtains,  an  order  for  the  delivery  and  taxation  of  a  bill,  the 
ooliritor  may.  in  that  ca3e.  deliver  an  entirely  new  bill,  and  Infreaae 
his  charges:  Re  M'alsh.  7  O.  L.  R.  41. 

Where  a  bill  was  delivered  Indorsed  as  follows:  "In  the  event 
of  taxation,  we  reserve  to  ourselves  (he  right  to  deliver  another  and 
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more  complete  bill."  this  was  held  to  be  an  absolute  dellTery;  /fe  Bttlt  76s. 
NpcncM-  tf  McDonald,  19  G.  H.  467:  Re  Thompion,  30  Ch.  D.  441;  but 
tenMe,  a  bill  delivered  arcompanled  by  a  statement  that  It  contained 
items  which  could  not  be  taxed,  and  reserving  the  right  to  deliver 
another  bill  In  Its  place  If  taxation  were  Insisted  on,  might  he  with- 
drawn, and  a  new  one  substituted:  see  per  Cotton,  UJ.,  In  Re  Thomp- 
son,  30  Ch.  D,  441;   53  L.  T.  479. 

Where  a  client  has  lost  the  right  to  a  taxation  as  of  right,  the 
Taxing  oncer,  if  called  on  to  moderate  the  bill,  may  have  regard  to 
added  or  substituted  Items;  see  Lvmaden  v.  BHptote  Land  Co,.  1906, 
2  K,  B.  433;  95  U  T.  17. 

Prior  to  58  Vict.  c.  13,  the  costs  of  the  reference  were  not  In  the  J'^'^J.^J^jJ 
discretion  of  the  Court,  but  If  the  client  attended  the   taxation,  or    ""'  '"" 
obtained  the  order,  and  leas  than  a  sixth  was  struck  off  the  bill  he  was 
liable  to  pay  them  and  if  a  sixth  or  more  was  struck  off,  the  solicitor 
was  liable  to  pay  them. 

Since  the  costs  of  the  taxation  no  longer  depend  upon  the  amount 
taxed  off.  there  seems  to  he  no  good  reason  why  amendments  should 
not  be  allowed,  as  in  other  cases,  where  Justice  so  requires,  upon 
proper  terms. 

After  taxation  under  an  order  obtained  after  action  brought,  the  J'°j'j^"'"' 
litigation  is  ended,  except  to  enforce  payment.  If  the  order  does  not  " 
reserve  questions  of  retainer  and  negligence,  it  is  not  open  to  the 
client  to  Uke  a  double  chance  of  defeating  the  solicitor's  claim  by 
proceeding  to  defend  the  action  after  the  conclusion  of  the  taxation; 
Re  Millar,  J/illar  v.  Cliiie,  12  P,  R.  156;  where  Re  Clarke.  9  P.  R.  337, 
and  Maodonald  v.  Fiver,  10  P,  R.  586.  were  distinguished.  But  see  Re 
Waahington,  12  P,  R.  386. 

Under  this  clause  no  further  order  for  payment  of  the  balance 
found  due  to  either  party  appears  to  be  necessary,  whether  the  order 
is  obtained  by  the  client  or  solicitor;  but  the  solicitor  or  client  Is 
entitled  to  enforce  payment  by  execution,  on  the  confirmation  of  the 
report.  The  report  must  be  filed,  and  unless  appealed  from.  Is  con- 
firmed at  the  expiration  of  fourteen  days  from  the  service  of  notice  of 
the  filing  on  the  oposlte  party:  Kule  502. 

Where  the  result  of  the  taxation  Is  that  the  solicitor  has  been 
overpaid,  and  that  money  of  the  client  Is  In  his  hands,  an  order  may 
be  made  that  the  solicitor  be  struck  off  the  Roll,  unless  by  a  named 
day  he  pay  the  amount  due  the  client,  with  any  coaU  of  the  uxatlon 
payable  by  him,  and  costs  of  the  motion:  Be  Knowlet,  16  P.  R.  408; 
Re  Solirifor,  1895,  2  Ch.  66. 

If  however,  the  order  for  taxation  is  obtained  by  a  third  parly,  he 
does  not  thereby  admit  his  liability  to  pay  the  solicitor:  Re  Gray,  1901. 
1  Ch  239 ;  84  L.  T.  24,  and  unless  the  party  primarily  liable  to  pay  Is 
also  a  party  to  the  proceedings  for  taxation,  the  solicitor  would  not  be 
in  a  position  to  enforce  payment  of  the  balance,  except  by  action. 

Upon  the  order,  and  certificate  of  the  result  c.  taxation,  an  execu- 
tion may  Issue  In  favour  ot  the  party  to  whom  any  sum  may  be  found 
due:  see  KulfS  3  (5),  533  cl  scq. 

Balivery  of  BIU,  whM  Uii«»w.uwy.— Where  the  amount  sought  Dehv.rr 
to  be  recovered  as  the  balance  due  In  respect  of  costs  was  sued  for  as  ,.j,„  „;, 
the  subject  of  an  exprtss   agreement   by   which   the   defendant  had  n«p...ry. 
promised  to  pay  the  sum  sued  for.  the  agreement  being  a  fair  one 
between  solicitor  and  client.  It  was  held  to  be  no  defence  that  a  bill 
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■a)«7<8.  had  not  been  delivered:   Beh-ourt  \.  Vrain.  2.i  0.  L.  It.  :,ii;  bm  im 

now  The  Solicitora  Avt  (R.  8.  O.  i-.  151»).  m.  :,6  umler  which  all  luci 
iigreements  ara  to  be  enforced  by  application  to  tUe  Court  and  not  by 
action. 

siftiute  of  St«t«t«  of  Llmltatlou.— The  Statute  of  Limitations  begins  ta  m 

Limiutioni     agalnat  the  aolk-ltor  from  the  date  when  the  work  Ircliidcfj  in  the  bill 
was  completed:  Coburn  ».  CoUt'dgc,  1897.  1  Q.  I).  702;  76  L.  T.  60S. 

Whwe  a  client  obtain*  au  order  to  tax  a  bill  nonie  of  the  itpmR  of 
which  are  barred  by  the  Statute,  he  Is  held  to  waive  the  Statute,  an^l 
Is  bound  to  pay  whatever  Is  found  due:  He  Margrtta.  1896.  i'  Ch,  2(;i 
ffe  Brovkman,  1909.  I  Ch.  354;  2  Ch.  170;  100  L.  T,  821.  The  lollr'ltor 
.cannot  set  off  statute-barred  it«iUB  of  costs  against  moneyB  due  bj 
bliii  to  hla  client:  Smith  v.  Bettv,  1903,  2  K.  !).  :U7;  N!)  L,  T.  2'^^. 

An  acknowledgment  of  a  statute  barred  bill,  obtained  by  a  stdlrltor 
from  hla  client,  without  Independent  advlct>.  is  nufnlory:  Lhyii  i 
Cook.  136  U  T.  Jour.  36. 

Xatarast  ob  Bill. — The  £oHcitor$  Act  provides  that  a  Bollcltor 
may  charge  Interest  at  the  rate  of  five  per  centum  ppr  annum  on  bin 
dlsbureements  and  costs,  whether  by  scale,  or  otherwise,  from  the 
expiration  of  one  month  from  demand  from  the  client,  and  when 
the  same  are  payable  by  an  Infant  or  out  of  a  fund  presently  arail 
able,  the  demand  may  bet  made  on  the  parent,  or  guardian,  or  tbe 
trustee,  or  other  person  liable. 

Prior  to  thla  enactment  In  the  absence  of  H;)eclal  agreenu-nt  to  tbi 
rontrary,  Intereat  could  not  be  recovered  on  an  untaxed  bill:  Camrron 
V.  Height,  14  P.  R.  56.  Interest  on  costs  recovered  from  an  opposltr 
party,  cannot  be  retained  by  the  sollrltor  as  against  his  rllent  to 
whom  he  has  not  delivered  any  bill :  He  BcntirUk,  lOS  L.  T.  Jour.  10.^; 
and  where  costs  pre  ordered  to  be  paid  out  of  an  eHtate,  but  delay 
artsea  In  payment  owing  to  funds  not  being  available.  Interest  on  socb 
costs  cannot  t>e  recovered  out  of  the  estate:  Archrr  v.  Severn,  12  P.  R. 
648;  but  under  the  above  provision  If  the  soUoUor  makes  a  demand 
for  payment.  Interest  would  now  seem  to  be  rei'overable.  The  Taxing 
Officer  has  been  held  to  have  no  power  to  allow  Interest  unless  tbat 
matter  has  been  expressly  referred  to  him:  He  McClive  dt  OilMami, 
18  C.  L.  J.  98;  see  In  England  under  the  Solicitors'  Hvmuneration  Act. 
Blair  v.  Cordntr,  19  Q.  B.  D.  516 ;  Re  Marsdrn.  Wilhington  d  .Ycjcmflnn, 
40  Ch.  D.  475. 
Oeiivrr  CompelliBB  Xk«UTei7  of  Bill.— Where  the  client  desires  to  havg 

of  bill.  his  solicitor's  co8*s  taxed,  or  to  i  ^"over  documents  in  hla  possession 

on  which  he  claims  a  lien  for  c6^ts,  it  Is  nereefary  for  him  first  to 
obtain  a  delivery  of  the  solicitor's  bill,  and  a  taxation  thereof,  if  the 
amount  Is  disputed.  If  the  solicitor  negU'cls,  or  refuses,  tr  deliver  bis 
bill,  an  order  for  Its  delivery  may  bo  obtained:  see  Thr  Solicifors'  \'-i. 
s.  35,  infra,  p.  1419. 

If  the  client  elect  to  treat  as  a  nullity  an  unsigned  bill  delivered  to 
him,  and  applies  for  the  delivery  and  taxation  of  a  hill,  the  j^olkitor 
may  deliver  an  entirely  new  bill,  and  may  increase  or  alter  Ms 
charges:    Re  Walsh,  7  O.  L.  R.  41. 

Where  the  retainer  Is  admitted,  and  there  are  no  sin'clal  riniiiii^ 
sunces,  the  order  for  delivery,  and  taxation  of  the  biil,  may  W  obUlEri 
at  any  time,  on  vr<rcipc:  see  The  Solicitort  Act  (R.  S.  0.  c  159).  b.  33; 
where  the  reUlner  Is  disputed,  or  thert-  are  any  other  special  rir 
cumstancps.  the  application  for  the  order  should  be  made  on  notice 
to  the  solicitor. 
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A  lollcUor  t-anoot  set  up  that  the  roDtract  twtwecn  blmielt  and  BnU  7<3. 
his  client  wait  llleKBl  for  rhnmperty,  as  an  answer  to  an  application 
for  the  delivery  of  hU  bill:   He  Thamaii.  1894.  1  q.  U.  TIT:   70  L.  T. 
5t)7;   nor  can  he  retain  money  received  under  a  cbampertous  asrea- 
ment :  lit  Solicitor,  14  O.  L.  K.  464. 

There  is  power  to  order  the  delivery  of  a  hill  whether  It  has 
been  paid  or  not.  and  whether  or  not  It  Is  one  which  the  Court 
would  have  power  to  refer  to  taxation;  Re  MrBraily  rf  O'Connor.  19 
r.  R.  37;  and  a  verbal  nsreeiuent  between  a  solicitor  and  his  client,  nu 
10  the  remuneration  of  the  solicitor  for  professional  services  being  void, 
cannot  be  an  answer  to  an  application  for  the  delivery  of  a  bill  or 
for  Its  taxation;  lb. 

As  to  items  which  may  properly  be  included  in  a  bill:  see  notcH 
on  p.  1412. 

It  has  been  held  that  delivery  can  be  compelled  under  The  Solid- 
ton  Act  (R.  S.  0.  c.  159).  of  a  hlU  tor  services  performed  In  the 
Kxchequer  Court  of  Canada:  O'Connor  v.  Oentmlll.  29  Out.  47;  26 
Ont.  App.  27,  and  for  services  rendered  In  reference  to  a  claim  on 
an  estate  out  of  the  Jurisdiction :  Re  UcBrady  i  O'Connor,  It  P.  R.  37 ; 
but  not  foraerrlces  performed  as  a  notary;  Osfram  t.  Benjantn,  20  Ont. 
App.  338;  and  see  Re  Baker,  1903,  1  K.  B.  189;  87  L.  T.  662. 

If  the  solicitor  refuse  to  comply  with  an  order  for  the  delivery  of 
his  bin.  be  is  liable  to  attachment;  ife  Scol,  1903,  1  Ch.  87;  Be  tan- 
flor,  infra;  but  If  on  the  return  of  a  motion  to  attach  bim.  he  dis- 
claims all  intention  of  making  any  charge  for  coats,  and  shews  by 
affidavit  that  he  has  not  deducted  any  money  for  costs  from  moneys  of 
his  client  which  have  come  to  his  hands,  the  motion  will  be  refused: 
Re  Landor,  1899,  1  Ch.  81S;  80  L.  T.  643. 

Bill  to  be  Taxed.— The  hill   is   one   entire  matter  even   though  Wli«i  bill, 
separate   hills   be    rendered    in   respect   of  distinct   transactions :    Re  ™"^,j" 
Romer,  1893.  2  Q.  B.  381;   69  L.  T.  547;   S(o*e»  v.  Tmmper,  2  K.  * 
J.  232:  Re  Peach,  2  D.  ft  L.  33;  and  the  client  cannot  select  certain 
charges  for  taxation  and  ask  that  they  only  be  referred:  Re  Davv. 
1  C.  L.  J.  213. 

Although  the  general  rule  Is  that  one  of  several  hills  or  a  part  of 
a  bin.  cannot  he  taxed;  Slorcr  v.  Johnston  i  WetheraVt,  15  App.  Cas. 
203;  62  L.  T.  710;  yet  where  the  solicitor  admitted  that  there  was 
nothing  due  to  him.  and  It  was  simply  a  question  whether  he  had 
been  overpaid,  an  order  to  tax  one  only  of  several  bills  delivered  was 
upheld:  In  re  V/onl.  1896.  2  Ch.  31. 

The  Court  has  power  under  Its  general  Jurisdiction  to  order  the 
taxation  of  any  hill  relating  to  Court  business,  whether  the  biU  be  of 
the  solicitor  or  his  agent,  or  any  part  of  such  bin:  Sforer  v.  lohman  i 
VIetheraa.  37  Ch.  D.  433;  15  App.  Gas.  203;  though  the  principal 
received  payment  by  a  commission:  Re  lAinaton  <t  Jlicitic,  8  P.  R. 
r,66:  and  upon  auch  taxation  a  Master  should,  without  specific  direc- 
lions,  regard  any  settlement  with  the  solicitors:  /6. 

A  bill  for  counsel  lees  exclusively  may  be  referred:  Re  C,  K.  <t  C. 
6  P  R  226-  and  see  also  Armour  v.  Kilmer,  28  Ont.  618;  and  Re 
Aihbauoh  10  C.  L.  T.  30,  where  the  services  were  respecting  the 
defenw  of  a  prisoner;  bui  where  solicilore  had  agreed  not  to  charge 
"solicitor's  feea."  these  words  were  held  to  preclude  charges  for 
services  rendered  by  them  as  counsel:   Kc  SoKcifors.  33  C.  I..  J.  24a. 


141S 


BULKS  or  COUBT. 


C*av«yM«lBs  CharcM.— A  bill  for  convcyHu.  Inn  .oul.|  not  form 
rrly  b*  referred:  He  Glnai,  .T  P.  II.  i:tH.  uo.  a,  Umon  rf  PrUrmy 
IT.  V.  U  J.  IW;  ftnd  per  Haitarly.  C.J..  Oairom  v.  Bnti,min.  :>(i  Ont  Ann 
Rt  p.  :IH».  although  In  thew  rases  orders  for  tiixatlon  of  bllli  for  iu,h 
servlcea  were  made,  appart-ntly  without  queatlnn:  «ef  also  tie  OThno. 
hoe  A  IVormoIi.  4  I'.  R.  266;  and  He  UUhardMon,  ;:  I'hy.  (%  n\  g^ 
nee  now  I'hf  ^>o/i(.'ifurf  ^ct  (R.  8.  ().  c.  ir.9),  i.  44,  infra,  and  Ih  u 
47-:.9:   Rv  Pvllard,  20  Q.  B.  D,  160;  Oou/d  v.  /VroiMoii.  29  0.  U  R.  1(1 

Scrrlflss  Bvt  OsT«r«d  fcy  T«riff.— Wherp  gervli  es  rhargt-d  for  tr>- 
not  reffulated  by  the  TarilT.  the  remuneratlnn  (an  only  bv  bawd  on 
the  valuo  of  guch  services,  a  quefltlon  of  fact  to  bp  Jeiennlned  by  th( 
Taxing  Offlrer  on  proper  evidenre:  Hr  Nolirilorx,  27  o.  L.  r.  14;.  ^j 
wlldtord  employpd  to  do  the  work  of  brnkem  may  he  ontltH  to  b^ 
paid  In  the  same  way  as  brokers  are  usually  paid,  »  £/..  by  a  eomals 
slon:  nee  Rr  Sotiaitor,  12  O.  W.  R.  1«74;  Rr  SoUdtara.  3  0.  W.  N.  I9f 
but  there  Is  no  hard  and  fast  rule  an  to  the  remunpratlon  tor  sucb 
iiervlces.  It  may  be  on  a  perceatace  tuuils,  or  a  lump  sum:  !b. 

Aetlom  OB  BiU.^After  the  expiry  of  the  month  from  the  dellvcrj 
of  hi*  bill,  the  aolicUor  may,  If  no  order  for  taxation  hat  been  ob^ 
talned  by  the  client,  either  himself  obtain  an  order  for  its  uxatlon. 
and  for  payment  of  what  may  be  found  due:  hup  Thi'  solii-iton'  .{■! 
M.  35,  and  notes  infra,  p.  1419.  or  he  may  bring  nn  a'llon  for  lis  reiover? 

The  claim  may  be  specially  Indorsed,  and  Judgment  may  be  obtained 
therefor,  under  Rulv  57,  where  there  la  no  defence:  Umitk  v.  Ed- 
wardr»,  22  Q.  B.  D.  10;  SO  L.  T.  10;  but  where  the  retainer  li  id 
mltted,  but  the  amount  Is  disputed.  Judgment  may  be  awarded  sub- 
ject to  a  taxation  of  the  bill:  lb.:  and  see  Re  Park.  41  Cb.  U.  326. 

The  omission  of  an  allegation  of  the  delivery  of  the  bill  In  the 
statement  of  claim,  does  not  render  the  latter  bad  In  law:  see  Smnev. 
Duckvtt,  3  Ont.  370;  and  It  is  a  defence  only  open  to  the  actual  client. 
and  not  to  a  third  person  liable  to  pay:  Oreening  v.  Rced'T.  «;  l.  T 
28;  40  W.  R.  623.  As  to  the  evidence  required  to  shew  coiii[)llame 
with  this  Hertlon,  see  sec.  43,  p.  1430,  infra. 


for  coRti 
within  the 
month  mtj 
h#  ftnnwed. 


AettoB  AsBlnst  AbseoMdlBK  Client.— 7'Ae  Holicitori'  Avt.  1  *'.' 
provides: — 
Wbfn  ftction-  39.  A  Judge  of  the  Supreme  Court  or  of  a  County  or  District  Court. 
on  proof  to  his  satisfaction  that  there  la  probable  cause  for  believing 
that  the  party  chargeable  is  about  to  depart  from  Ontario,  may  auib 
orlze  a  Solicitor  to  commence  an  action  for  the  recovpry  of  bis  tm. 
charges  or  disbursements,  against  the  party  chargeable  therewlUi, 
although  one  month  has  not  expired  since  the  delivery  of  the  bili. 
2  Geo.  V.  c.  28.  s.  39. 

Proof  of  DeUveiT  of  UUh—The  Solicitors'  Act.  8.  34  (2l,  provides: 
.Sot  tifred-  34  (2».  In  proving  a  compliance  with  this  Act  it  shall  not  be  nem- 

"•7«iiM*n"  ^^y  '°  ***^  ^^^  inaUnce  to  prove  the  contents  of  the  bill  delivered, 
MHon"n  bill  sent  or  left,  but  It  shall  be  sufBeient  to  prove  that  a  bill  of  fees.  char«e> 
J»PjJ"*«>j>-  or  disbursements,  subscribed  as  required  by  s-s.  1.  or  enclosed  ia^ir 
/(•"jwed  accompanied  by  such  letter,  was  bo  delivered,  wai  or  lef*:  hist  the  other 

party  may  shew  that  the  bill  so  delivered,  sent  or  left,  was  not  such » 
bill  as  constituted  a  compliance  with  this  Act.    2  Geo.  V..  c  28,  s.  34, 


y 
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•mmaiftrr  Ordan  far  TasatloB  of  Coiti.— Without  any  action  mnlv  763. 
ttelns  brought,  where  the  retftln«r  1b  not  disputed  and  no  al'eclal  circuni. 
Mtancei  exist,  a  eummary  application  may  be  made  to  the  Court  either 
by  the  aotlcltor.  or  the  client,  for  the  taxation  of  the  bill,  and  In  luch 
proc^edlnSB,  II  anything  U  found  due  to  the  aollcltor  after  glrlng  the 
client  all  proper  credits,  payment  may  be  enforced,  thus  rendering  an 
action  unnecessary.    Thr  ^oUcitor$'  Art.  s.  'io.  provides  as  follows: 

36.  Where  the  retainer  of  the  solicitor  Is  not  disputed  and  there  ordrr  t,ir 
are  no  special  circumstances,  an  order  may  be  obtained  on  prircipf  J,*"^ j',"" '" 
from  the  proper  officer  In  the  county  In  which  the  aollcltor  resides: 


(dl  B7  tka  Ollsmt,  for  the  delivery  and  taxation  of  the  Solici- 
tor's bill: 

(b)  Br  tka  OUant,  for  the  taxation  of  a  bill  already  delivered, 
within  one  month  from  its  delivery; 

(c)  By  th*  ■olIeltaT,  for  ihe  taxation  of  a  bill  already  de- 
livered, at  any  time  after  the  expiration  of  one  month  from 
Its  delivery,  provided  no  order  for  its  taxation  has  been  pre- 
viously made.    2  Geo.  V.  c.  28,  s.  35. 

This  section  provides  tor  a  prircip.-  order  being  issued  on  the  applica- 
tion of  the  client  or  the  solicitor,  but  does  not  appear  to  enable  a 
third  party  chargeable  with  the  bill  tn  obtain  such  an  order. 

Seotlon  4.1  of  The  SoUcUort'  Act  Is  aa  follows:  — 

45.  Every  application  to  refer  a  bill  for  taxation,  or  for  the 
delivery  of  a  bill,  or  for  the  delivering  up  of  deeds,  documents  and 
papers,  shall  be  made  In  the  mattrr  of  (Ike  Solicitor);  and  upon  the 
uiatlon  of  any  such  bill,  the  certificate  of  the  officer  by  whom  the 
bill  Is  taxed,  unless  set  aside  or  varied,  shall  be  flnal  and  conclusive 
as  to  the  amount  thereof,  and  payment  of  the  amount  certified  to 
be  duo  and  directed  to  he  paid  may  be  enforced  according  to  the 
practice  of  the  Oourt  In  which  the  reference  was  made.  2  Oeo.  V.  c.  28. 
a.  45. 

The  month  is  a  calendar  month,  and  If  the  bill  is  sent  by  post  a 
calendar  month  must  expire  from  the  time  when,  in  ordinary  course, 
the  bill  would  be  delivered,  before  an  action  could  be  brought,  or  the 
solicitor  could  obtain  an  order  under  this  section:  BromK  " 
1911,  1  K.  B.  975:  104  L.  T.  39"-   106  L.  T    982. 


How  B|' 

pDcftiiutii 
SKSinst 
Holfcllor  to 
be  Intituled. 


Black, 


Thv  Solitilors  Alt  formerly  provided  that: 


"  In  case  no  application  is  made  within  the  month,  then  the  Court  ,,i,j,iic.iio» 
or  Judge  upon  the  application  of  cither  party  may  order  a  reference  '"  <■»»" 
with   such   directions  and   conditions  aa   he  may   deem   proper:    and 
may  upon  such  terms  as  may  be  thought  just  restrain  any  action  for 
auch  demand  pending  the  reference."    (R.  S.  O.  1897,  c.  174.  s.  36). 

But  that  section  has  been  omitted  from  the  new  SoUcilors-  Art 
(R.  S.  O.  c.  159). 

It  is  probabia,  however,  that  the  practice  there  laid  down  is  still 
to  be  followed:  .ee  ».  36  ot  the  prct^oit  Act.  infra,  p.  1420:  .and  r.««.(fcn 
V.  Shlprotc  /-onrf  Co.,  1906.  2  K.  B.  433;  95  L.  T.  17. 
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HUf.ES  or  COURT. 
Tht  Sotn'itort-  Act,  m.  mi,  provUm  w  followft;   - 

DiadP  by  the  iwrty  cbarffMble  with  locb  bill  after  «  urdlrt  oMui 
m«iu  hai  b«n  obulned.  or  a(t«r  twi-lve  munths  fr.«i  ihe  time  ,urh  sn 
WM  dellvtrvd.  lent  or  left  u  arorewiM.  ox.epi  imd^r  »p,Hi,i  n-,^ 
•UDo*».  to  br  proTi«!  to  the  Mtl.factlon  of  ibe  I'^un  or  Judie  to  JZ 
the  appllrntloD  for  tha  rercrfDif  Ih  made.  "* 

(:;>  WhtTP  Ih*"  fPfiironc*-  1m  nuiile  undor  »iibn.».  tif-n  i  the  Cour 
or  JudKv  In  maklns  tb«  lamP.  may  »!»..  any  upwim  dlr»,t|oni  ttlim> 
to  the  coats  or  RUrh  rpfercnoe.    2  Geo.  V.  c.  2S,  g.  3tj. 

It  Is  to  be  noted  that  while  wi'tlon  3r,  U  ronfln, -1  t,,  lolldtor  anil 
iJient.  this  Kcttlou  uuw  the  wordi  "party  cliarBtMiule-  whUh  would 
include  any  third  party  liable  to  pay  the  bill  In  .iui*»Uon,  uml  aithomh 
the  ifctlon  does  not  expresHly  authorize  the  Court  to  dlred  a  retmitt 
as  did  the  formsr  swt.  26,  ytt  It  wems  to  imply  that  a  rvt^nncf  mj 
be  directed,  where  no  special  tlr<-uniiitan*i'ii  fxlst.  provided  the  appii. 
cation  therefor  be  made  at  any  time  before  verdict  or  judimcni,  or 
before  th«  lapse  of  twelve  month*  from  the  dellvi  ry  of  tht^  bill,  in 
»hort.  the  scheme  of  The  tiolicitor§'  Act  m  now  framtd  ua  this  polni 
seems  to  be  Ibis: 

Where  the  retainer  Is  admitted  by  the  clieDt  he  may  oUalo  oo 
pravlpe  an  order  for  the  delivery  and  taxation  of  his  sollcltor'i  bUl- 
or  where  a  bill  has  been  delivered  he  may  obtain  an  order  for  iu  lu- 
atlon  at  any  time  within  a  month  from  Its  delivery.  Aail  where  the 
<'llent  admits  or  does  not  dispute  the  retainer  the  Holiilinr  may  trien 
month  from  the  delivery  of  his  bill  obtain  on  precipe  an  order  tor  It) 
taxation,  It  the  client  has  not  In  the  meantime  obtalnt?d  such  u  order. 

Speelal  Applieatlom  far  TaiatloB,  whem  Ifeeeuary.— If.  od  llf 

other  hand,  the  client  disputes  the  retainer  a  special  appllcatloD  for 
delivery  and  taxation,  or  for  taxation  atone.  muHt  be  made  whether 
the  application  be  by  client  or  solicitor. 

A  special  application  is  also  In  all  rases  necessary  wbertf  mj 
"  party  charBeable "  other  tbao  the  client  desires  to  obtaia  dellTirr 
and  taxation,  or  taxation  atone,  of  a  solicitor's  bill,  and  a  spNi&l  i9- 
plication  tax  is  also  neeceesary  if  the  client  suffers  more  than  s  nu»tb 
to  elapse  after  the  delivery  of  the  bill  without  having  obtained  a 
pradpe  order. 

Where  a  special  ai»ptlcatlon  Is  necessary  it  must  be  made  betori 
verdict  or  judgment,  or  the  lapse  of  twelve  months  from  tbe  deilverj 
of  the  bill.  If  made  afterwards,  whether  by  <  Ik'iit,  or  third  part}. 
"  special  circumstances  "  must  be  shown.  Within  the  month  the  cllem 
has  an  absolute  right  to  taxation  without  any  money  being  brougbt 
Into  Court,  after  the  month  It  Is  In  the  discretion  of  the  Court:  Re 
Brorkman,  1909.  2  Ch.  170;  100  L.  T.  821. 

Where,  therefore,  the  order  Is  not  obtainable  on  jtrrrcipe  tinder 
8.  35,  aupra.  p.  1419.  It  may  be  mode  on  application  to  a  Judge,  or  Judi- 
cial officer.  In  Chambers,  on  notice  to  the  opposite  p:irty. 

Speeial  Clrflamatamces. — Orders  for  taxation  are  not  made,  except 
on  special  circumstances  being  shewn,  after  tbe  expiration  of  tweKe 
months  from  delivery  of  a  bill,  or  after  verdict  or  Judgment  iat 
the  amount  of  the  bill:  Rr  Cameron,  2  Chy.  Ch.  311;  Re  Thomp- 
aon,  2  Chy.  Ch.  100:   Re  OiMmJeeve  rf  Walkcm.  fi  P.  R.  H':  ^''i'' 
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V.  CullilH,  3  V.  R.  ll»;  »^((»Jlo  V.  >  ftiirid,  8  P.  R.  363;  «•  Wormnii,  EnUTM. 
It  %  B.  B.  «73;  He  Kefon,  SO  Ch  D.  1;  He  for*.  <1  L.  T.  IH;  •»' 
nelrkn-  V.  flpld.  10  P.  R.  «0I;  «ii(ilfi  v,  (HIiIit.  11  P.  R.  130;  or  »tt<T 
paymMlt:  Kf  WoUrir,  10  P.  R.  400;  «.  »ro(H7  v.  Hrhnn,  11  P.  R.  Ilk. 
Rf  Boyroir.  !»  Cli.  I).  B71;  He  Jackion.  m  Cb.  0.  496;  Hf  Filrbanlu,  1 
Ckr.  Cb.  121;  He  I'kUkalai.  16  P.  R.  162;  but  Ke  •.  41,  <ll/ra,  p.  1434,  or 
artfr,  wllh  thf  knuwU'dlr  ot  tho  rll«l,  llii'  ro»t»  h«v<i  Yxeji  dedurtxl 
from  moneya  roUected:  He  Braty.  19  P.  R.  271;  or  Btter  ii  MllUd  ac 
lOUBt:  Ko  nV66,  70  U  T.  318;  but  tbe  delivery  ol  »  lub  ircount  with- 
out Itcma  la  not  •undent  to  precluite  tAiatlon  b;  the  client  even  after 
the  lapee  ot  12  montbe:  Bi  Bayli;  181)6.  2  Ch,  101;  74  U.  T.  337,  JOfi. 

Where  the  iperlal  ilrrumitanm  were  that  the  ■ollcltor  wai  paid 
on  the  underetandlni  that  the  bill  ml«ht  be  taied  at  fnr  time,  an 
order  waa  made  fk>r  taxation  alter  hli  death,  aialnr'  -cprnenta. 

tlvee:  B--  Baker,  13  P,  R.  227. 

Special  circumitanrea  algnlfy  jenerally  "  preiaur.'  » ■.  -ipanlod  o« 
lome  overcharge"  or  "iroia  overchariea  or  et-on  <..>  r™i  ,i»  lo 
amount  to  traud":  Ht  Ktrotlier.  3  K.  »  J,  51'  /'  C^mr,*,:  ;  <  u/ 
Ch.  311;  Rt  Walker,  10  P.  a  400;  Be  Onfil-.  <  I,  1'  ■!J4,  Un  uir 
not  oonHned  to  auch  caaea;  Re  B«((er/lcM,  Jl  '  '  .  lit,  5l",  a' .1  i:v 
dndeany  cIrcumaUBcea  of  an  exceptional  nat'K  «l.u'i  a  JiMut  lu  ^Ir 
eierclae  of  a  Jndlclal  dlaeretlon,  may  conaldr  o  juatlty  ."•  b  ..u  "oi: 
He  mm.  1908.  1  K.  B.  982;  8.  C.  lu^.  nom.  J/ii  •;  ■  t'o '  I'n  A.  f.  416. 
The  bringlni  ot  three  aeparute  aotlona,  when  cni-  »ivM  iave  been 
sufllctent,  co&atltutea  "  apeclal  clrcumauncea  ";  Kr  Butttijiel*.  wv  •■ 

Where  alleged  overchargea  conatltnte  the  apecii!  c  ir  iii  i  ;ii  .iies. 
they  muat  be  apecl«od  on  the  i«)pllcatlon  to  tax:  .ic  '  I'rf  ilcff  .1 
Walketn  lupra.  p.  1420;  a  general  allegation  of  overcharge  la  not 
nnough:  Re  Boyoott,  29  Ch.  D.  571;  and  they  muat  be  on  their  face  ex- 
MMlve;  He  Bethune  ft  Co.,  4  C.  L.  T.  251.  Trifling  Heme  will  not  be 
juOclent;  Re  Drake,  8  Beav.  123;  overcharge  by  mutual  mlatake  waa 
held  not  to  be  a  apeclal  circumatance :  He  OUucodltie,  52  U  T.  781. 

Where  a  uiatlon  la  ordered  after  the  twelve  montha.  It  may  be 
reatrlcted  within  cerUln  llmlU:  Be  W(c»oI«on,  J  D.  F.  »  J.  93. 

Where  Wlla  are  delivered  from  time  to  time  before  the  litigation 
la  cloaed.  the  client  haa  twelve  montha  from  the  delivery  of  the  nnal 
bill  after  tho  cloae  of  the  litigation  In  which  to  apply  to  tai  them  all: 
Re  B»((el7lrW.  14  P.  R.  149:  Re  Homer  rf  HoiIom,  1893.  2  Q.  B.  2S«:  69 
L.  T.  547. 

Tho  fact  that  the  aollcltor  ot  eiecutora  did  not  Inform  them  that 
It  admlnlatrtitlon  proceedlnga  ahould  he  commenced,  the  executora 
might  be  disallowed  what  might  be  alruck  oB  on  moderation,  doea 
not  conatltole  "apeclal  clrcumatancea " :  Be  tolrto".  "'''■'<•  <*  C"-. 
W.  N.  1890,  112;  38  W.  R.  652. 

No  rigid  rule  exists  as  to  what  kind  of  circumstances  must  be 
shewn:  Be  Cktetanan.  1891,  2  Ch.  289;  Re  Word.  102  L.  T.  527.  881. 

The  tact  that  an  action  waa  brought  on  a  number  of  bills  delivered 
during  several  years,  during  which  defendant  was  plalntirs  client.  Is 
not  a  .pedal  circumatance:  Head  v.  Co((o«.  6  t'.  C.  I,.  .1.  114;  nor  the 
existence  of  a  controversy  as  to  the  term,  on  which  the  business  was 
done,  nor  the  continuance  of  emplovment  after  the  delivery  ot  the  flrst 
bill:  ArnoUU  v.  O'Donodoe,  2  Ont.  322;  see  Gfllcipic  v.  ."Ilioio  10  U. 
C   L  J    100     Where  Judgment  had  been  signed  against  the  client  In 
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uD  atiton.  during  the  pendency  of  negotlatlona  for  a  3eitlem.n1  thi 
was  held  to  be  a  special  circumstance;  Pattullu  v,  Vhutxh  8  p  r  ■« 
So  conjunction  of  the  roUowlng  (1)  that  tin-  relatiunahlp  of  solicL 
and  illent  continued  after  the  delivery  of  the  Mil,  (:;i  ihat  ihe  &oii 
citor  bad  offered  to  maite  a  lubsUnttal  deiiuctioii.  imd  1;;)  that  there 
wt-re  items  of  apparent  overcharge  of  which  no  expKinatlon  «•< 
offered:  He  Walker.  12  P.  R.  400. 

A  lump  sum  retained  for  tosta  out  of  the  proiH-eds  of  a  lalf  and 
no  bill  delivered,  were  held  to  conBtltute  "  speilal  rlrcumstancea" 
Hv  Ualcolmaon  »f  Wadt;  9  P.  R.  242;  and  the  retainer  of  costs  out  of 
the  proceeds  of  loans  obtained  for  the  client  Is  not  a  payment  under 
s.  4:;.  infra,  p.  1434,  so  as  to  prei-lude  the  right  of  the  client  to  s  taxa 
tioQ :  He  Hayltt.  18»6.  2  Cb.  107. 

The  n-tatnlng  of  an  amount  agreed  upon  in  full  of  costs  out  ot 
moneys  In  the  BoUcitor's  hands  without  delivering  a  MM  Is  not  pay 
ment  unless  there  is  a  settlement  of  accounts:  Re  West.  \m.  2  Q.  B 
102;  67  h.  T.  EJ7;  where  there  la  no  special  agreemeat  under  The 
Holicitort'  Act  (R.  8.  O.  c.  159),  s.  48  et  $tq.,  there  can  be  no  blndlij 
settlement  without  the  delivery  ot  a  bill :  Itr  SolUitur,  21  0.  L  R,  ::jG; 
22  O.  L.  H.  30:  the  taking  of  bills  of  exchange,  subsequently  disboD 
oured.  does  not  amount  to  payment,  unless  the  solicitor  agrees  to  accept 
tbe  bills  as  payment  in  any  event:  He  Romer  iC  HaaUim.,  1893.  2  Q  b 
286;   6y  L.  T.  547. 

Whero  the  costs  were  due  from  a  company  in  liquidation  a  taiatlon 
was  ordered  on  the  application  of  the  liquidator,  though  more  than 
twelve  months  had  elapsed  since  the  delivery  of  the  bill  to  the  com 
pany:  Re  Fosa,  1912.  2  Ch.  161,  106  L.  T.  825;  and  see  R(  Van /.aim. 
1907.  2  K.  B.  23. 

Where  no  special  circumstances  are  shown,  and  a  taxation  cannat 
be  claimed  as  of  right,  the  Court  h^s  still  an  inherent  Jnrisdiction  to 
refer  a  solicitor's  bill  for  moderatl' ';  it  it  sees  lit:  l.umsd'n  v.  .<iNp 
•  otr  Lan<f  Co..  19fl6.  2  K.  B.  4S3;  9iJ  \..  T.  17. 

Order  for  TaxatlsM.  or  DeUvcrjr  and  Taxatioa.  -'I'ht  &oi\<Mori 
At't  (K.  S.  O.  c.  1591,  8.  3S,  provides: 

38.— )1)  When  a  client  or  other  person  obtains  an  order  for  the 
delivery  and  taxation  of  a  Solicitor's  bill  of  fees,  charges  und  disburse 
raents.  or  a  copy  thereof,  the  bill  shall  be  dellvt^red  uiihin  fourteen  day^ 
from  the  service  of  the  order. 

irt)  The  bill  delivered  shall  stand  referred  to  the  proper  officer  for 
taxation,  and  on  the  reference  the  Solicitor  shall  glv^  credii 
for.  and  an  account  shall  be  taken  of  nil  sums  of  money  by 
him  received  from  or  on  account  of  the  client,  and  the  Soli 
citor  shall  refund  what.  If  anything,  he  may  on  such  tai- 
atlon appear  to  have  been  ovcriiald; 

(ft)  The  costs  of  the  reference  shall  unless  otherwise  directed  be  Id 
the  discretion  of  the  officer,  subject  to  app'':il.  and  shall  be 
taxed  by  falm  when  and  as  allowed. 

(i(  The  Solicitor  shall  not  commence  or  prustiuie  an.f  atiion  m 
respect  to  the  matters  referred  iicnding  the  refprence  wiih 
out  l«ive  of  the  t'ourt  or  a  Judge; 

m\  The  amount  certified  to  be  due  shall  be  paiil  forthwith  aft?r 
confirmation  of  the  certlflmtc  liy  fliInK  ns  tn  Hie  'a*''  »'  " 
Master'**  report,  by  the  p»rt,v   linMe  tn  i>;iy  the  same: 
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(e)  Upon  payment  by  the  client  or  other  persou  of  what.  If  any-  Hiil»765. 
thing,  may  appear  to  be  due  to  th«  bollcltor.  or  if  notbinK 
!■  found  to  be  due  to  the  Solicitor,  the  Solicitor.  If  required, 
shall  deliver  to  the  client  or  other  person,  or  as  he  may 
direct,  all  deeds,  books,  and  writings  In  the  Solicitor's 
possession,  custody,  or  power,  belonging  to  the  client ; 

(/)  The  order  shall  be  read  as  If  it  contained  the  above  particulars, 
and  shall  not  set  forth  the  same,  but  may  contain  any 
variation  therefrom,  and  any  other  directions  which  the 
Court  or  Judge  sliaii  see  tit  to  make. 

(2)  An  order  for  reference  of  a  Solicitor's  bill  for  taxation  shall  be  ""'■'^'jl;^'' 
presumed  to  contain  the  above  clauses  (a)  to   (c)  of  sub-section  (1)  ;;™i„ 
whether  obtained  on  prircipc  or  otherwise,  and  by  the  Solicitor,  client  cUnoi  •  i"  . 
or  other  person  liable  to  pay  the  bill. 

(3)  The  reference  for  taxation  shall  unless  otherwise  ordered  be  K''|;'^'«J"' 
to  the  proper  taxing  olllcer  for  the  county  in  which  the  Solicitor  re-  ,„„f,„|„|, 
sides.    2  Geo.  V.  c.  28,  s.  38.  "I""'- 

This  section  Is  based,  to  some  extent,  on  C.  RR.  1185,  1186,  1187. 
and  contains,  with  some  changes,  the  provisions  which  previously 
thereto  it  was  usual  to  Insert  In  an  order  for  the  taxation  of  a  Soli- 
dlor's  bill.  It  will  not  now  be  proper  to  Insert  them,  and  the  order 
will  be  read  as  if  it  contained  them;  but  it  may  contain  any  variations, 
or  additional  directions.  Forms  Nos.  64.  65,  66;  H.  ft  L.  Forms.  Nos. 
1698  1699  1701,  1702,  are  the  forms  of  orders  to  he  used  In  such  cases, 
and  should  be  adhered  to:  Re  SoHcitors,  9  P.  R.  90,  is  not  to  be  followed. 
This  section  regulates  the  practice  where  a  client  or  other  person 
obtains  an  order  for  delivery  and  taxation,  or  for  taxation  only,  of 
a  solicitor's  bill  of  costs.  The  words  "other  person'  are  intended 
to  Include  persons  who  are  not  directly  liable  to  the  solicitor  as  his 
client  but  who  are  neverthelees  liable  to  pay  his  costs:  see  The 
Solicitorf  Act   (R.  S.  O.  c.  1S9),  s.  <0,  in/ro,  p.  1431. 

Section  35  regulates  by  whom  and  the  time  and  conditions  within, 
and  upon  which  the  order  may  be  obtained  on  precipe.  In  cases  not 
coming  within  that  Kulc  the  application  for  the  order  must  be  made 
on  notice  to  the  solicitor. 

An  application  tor  taxation,  or  delivery  and  taxation,  of  a  solicitor's 
bill  Of  costs  must  be  made  "In  the  matter  of  (He  .oliri(or)  :  cse 
The  Solicitors'  Act.  s.  45,  supra,  p.  1419. 

Under  the  Urst  clause  of  section  38  a  bill  must  be  delivered  by  the 
solicitor  witUn  fourteen  days  after  the  service  of  an  order  for  its 
relived.  In  case  the  solicitor  make  default  ha  is  liable  '»  a"rf"'^° 
for  dleibedlence:  Dent  v.  Bo.*.«.  9  Ex.  467;  23  L.  J  Ex  61;  but 
where  the  solicitor  decline,  to  make  any  o^"*'  '°J,J'«  »!."'■"'  '^^^ 
delivery  of  a  bill  will  not  be  enforced:  Re  OHlUh.  ■  r.  L.  R.  268.  and 
see  Re  Kerr,  12  Deav.  390. 

A,  to  the  delivery  of  the  bill,  see  notes  to  Tl,e  Rolicilor.'  Act  (R.  S. 
0  c  1S9).  ».  34  (11.  ««pra.  p.  1412:  and  s.  34  (2).  .»pra,  p.  1*18. 

As  to  place  of  reference:   see  The  ><oWitor.-  A,,,  s.  38    (31.  .»pr„. 

Aeeo.«t.-The  account  authorised  to  be  taken  by  8.  38  (1).  clause  *,„„„, 
l,,irs  confined  to  moneys  received  by  the  solicitor  In  the  transaction  of 
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the  biwlnesfl  to  wblcta  the  bill  refers,  and  doe*  not  authon»  a  «.  ■ 
unount  of  all  deallnrs  between  the  client  and  the  solfri  ot  ^ 
where  a  b«rri«t«r  obtAlned  an  order  Tor  taxaUon  againw  his  soiiri  ' 
it  wad  held  that  he  was  not  entitled  to  call  for  an  ac.  ouat  of  com!- 
fees  rerelved  by  the  aollrltor  In  other  matters  In  whieh  he  hadT' 
lalnod  th*-  afpHtant  as  oounael:  Ite  Lr  Brasacur.  74  h  T  VK 
■.^ep  Joms  V.  Jamea,  1  Heav.  307;  iif  Smith,  4  Hejiv.  I'm-'n  Bea'v  u^*' 
f'oop.T  V.  Euart.  i:  Ph.  362.  The  account  U  In^ldciit  to  the  taxaiion'o' 
the  solicitor's  bill,  and  where  the  solU-itor  di.sclaiiu.s  any  right  to  eosi^ 
!in  account  of  the  moneys  in  his  hands  cannni  in- "taken  under  j 
prirtipv  order,  bu'  a  special  application  in  ne(  essai\  it,-  iaiidor  m', 
1  Ch.  818;  80  I*  T.  643. 

In  an  action  by  a  firm  of  solicitors  for  the  recovery  of  coats,  it  wu 
held  that  the  client  was  not  antlUed  to  set  off  agalust  the  losu  an 
iiniount  paid  by  him  to  one  of  the  nmi,  in  respect  of  certain  spera 
Mrvlcps  rendered  by  blm,  and  not  cbarged  for  in  the  costs  sued  for 
Mf'Dougall  v.  Cameron.  21  S.  C.  R.  379. 

In  taking  the  account  under  this  clause  th.^  Taxing  Officer  may 
inquire  into  an  ultHted  agreement  in  the  nature  iif  a  comiiromlw,  t 
to  prior  bills  of  costs  not  referred  to  taxation,  the  amount  of  whicb 
the  solicitor  claims  to  deduct  from  the  moneys  of  his  client  in  hli 
hands:  Itr  O'Donohor,  14  P.  R.  317;  19  8.  C.  n   3.16. 

Where,  with  the  knowledge  of  his  client,  a  solicitor  ha.s  turgaiDed 
for.  and  received  a  commission  from  the  veiidur  in  a  tranaaction  is 
which  bis  client  Is  vendee,  his  client  cannot  claim  such  commission 
Ite  Haslam,  1902.  1  Ch.  765;  86  K.  T.  663. 

A  Holicitor  must  account  and  pay  over,  it  rcyuin'd  m./Etyif  riiaind 
by  blm  out  of  the  proceeds  of  litigation  in  pursuance  of  a  rhamperioui 
agreement  between  himself  and  his  client ;  He  soiu  itor,  u  0.  L.  R.  <6l. 

The  Taxing  Officer  has  no  authority  to  charBc  t!ie  solicitor  srith 
interest  upon  money  In  his  hands  belonging  to  hts  dipnt:  Re  O'Dono- 
not;  IL'  l>.  K.  612;  28  C.  L.  J.  19.  in  Supreme  Court. 

Only  those  payments  are  allowed  which  are  made  by  the  Boltcitor 
In  his  professional  capacity:  Rr  Htinnant.  11  Beav.  cr,,  and  not  w 
ments  in  proceedings  where  he  was  not  professionally  ronremed; 
Hemming  v.  Wilton,  4  Car.  ft  P.  318;  Rr  Lea,  5  ]hav.  iV). 

CU«mt*s  AppUoatlom. — A  cllenf  applying  on  pfTripr  for  an  order 
for  the  delivery  and  taxation  of  a  solicitor's  bill,  or  for  the  taxation 
of  a  bill  delivered.  Is  required  to  submit  to  pay  what  raay  be  foucfl 
due  to  the  tolicltor:  see  Ponns  of  order.  Nos.  64,  66;  H.  ft  L.  Formi 
Nor.  1698.  1701.  An  order,  therefore,  should  not  be  Issued  on  pm-ipf 
by  The  client  unless  be  admits  the  retainer. 

Wherever  a  client  obtains  an  order  to  tax  a  solicitor's  bill,  unles? 
the  right  to  dispute  the  retainer  Is  reserved,  it  Is  taken  to  be  admitted 
In  rr  Frapc.  1S94,  2  Ch.  <>0;  Ite  Ilrrhrrt.  34  Ch.  IV  ^M.  hiil  where  ihe 
solicitor  obtains  the  common  order  for  taxation  <  x  pflrff,  the  cliest  U 
entitled  to  dispute  the  retainer  as  to  the  whole  bill:  l>i  r-  Mard(mali. 
16  P.  R,  498. 

A  country  principal  may.  under  seetlon  :!'•.  obtain  an  order  to  tan 
the  bill  of  Mr  Toronto  agents:  In  »^.  Wildr.  191",  1  Ch.  100;  lOl  LT 
7:14, 
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On  the  client's  ippllratlon  It  was  held  that  the  right  to  dlipute  thi-  »iiU763. 
retainer  cannot  be  reserved  except  by  conecat :  lie  TotUn,  27  U.  C. 
Q.  B.  449. 

An  iinqualined  person  actlne  ai  a  solicitor,  and  receiving  papers 
and  money  as  such,  is  subject  to  the  summary  Jurladlction  ot  the 
Court;  Hf.  Hiilmr  if  Lru-is,  ftiipra,  p.  1407,  but  scmftlc,  an  order  Bhould 
nol  be  taken  against  such  a  iierson  on  prn'oipe,  or  ex  parte. 

Notwithstanding  ihat  the  retainer  of  a  solicitor  by  two  persons  Is 
In  form  a  Joint  one,  the  Court  »'ll  lo«k  Into  the  lacta  ol  the  case  to 
discover  the  real  nature  ot  the  transaction:  Re  Cameron  A  Lee,  18 
P.  R.  176. 

An  order  obtained  on  precipe  where  a  special  application  should 
have  been  made,  may  be  set  aside  or  varied:  In  re  Webatrr,  1891.  2 
Gh.  102;  In  re  UcCarttty,  16  P.  R.  Ml;  Be  Taylor.  1894,  1  Ch.  503; 
70  L.  T.  HI. 

Where  the  order  Is  obtained  on  precipe  In  Ignorance  ot  the  fact  ol 
the  existence  ot  circumstances  which.  It  known  to  the  client,  would 
have  made  a  special  application  proper,  the  order  may  ncvertheleii 
bo  upheld;  Be  Bamv.  3  Chy.  Oh.  79;  Re  Tom.,  3  Chy.  Ch.  204;  and. 
if  set  aside,  the  applicant  may  not  bo  ordered  to  pay  costs,  U  he  acted 
In  food  faith :  see  Be  Armsfronir,  1896,  1  Ch.  636. 

The  time  tor  making  the  application  runs  from  the  date  ot  the 
delivery  ot  the  last  ot  a  series  of  Hlls  relating  to  the  same  business; 
«c  Romer.  1893.  2  Q.  B.  286;  69  L.  T.  547;  Be  BvttcrfeU.  14  P.  R.  149. 
Where  no  bill  has  been  delivered  no  time  Is  limited  within  which 
,bc  client  is  to  aitt>ly  under  section  35.  The  order  for  delivery  and 
taxntion.  where  no  bill  has  been  delivered,  may.  therefore,  be  obtiilne<l 
by  the  client  on  pracipe  at  any  time. 

A  procipe  order  tor  taxation  is  made  at  the  clients  instance,  on 
his  submission  to  pay  what  may  be  found  due.  Where  the  client 
obtains  an  order  to  tax  a  bill,  some  of  the  Items  of  which  are  barred 
by  the  Statute  ot  Limitations,  he  is  deemed  to  waive  the  Statute;  Be 
Uarseltl,  1896,  2  Ch,  263. 

Where  an  order  of  course  lapses,  or  becomes  ineftaotive.  It  is  irre- 
gular to  issue  a  second  order  on  pmcipe:  Be  WelMer,  1891,  .  Ch 
102:  64  L.  T.  250;  Be  '/'o»tor,  1894,  1  Ch.  603;  70  L.  T.  161. 

A  precipe  order  is  issuable  by  "the  proper  officer  In  the  County 
where  the  solicitor  resides";  In  Toronto  It  must  be  obtained  at  the 
Central  Offlce,  In  outer  counties  trom  the  Local  Registrar,  It  any, 
or  trom  the  Deputy  Clerk  of  the  Crown,  or  Deputy  Registrar. 

«P«,U1  A,,U..tl..  by  CU..t.  -he.  Neca^y.-Wherever  the  ^[^Z 
retail  is  disputed  a  special  application  Is  necessary,  "h  ";>"'«  '°  <^l  •^i'r.VT 
solicitor;  Be  TAur„ood.  19  Beav.  541;  and  on  »"'='',,''"  *J''"°^™'m 
order  tor  taxation  will  be  modllled  so  aa  to  enable  the  Question  of 
:  falner  to  be  tried,  either  in  an  action  to  he  brought  "P""  f'/'^;;; 
la  some  other  way  to  be  determined  by  the  Judge,  or  judicial  officer, 
granting  the  order. 

A  special  appilmtion  is,  also  n«es.ary  ""ff""-, ''''™  "'  "' 
special  circumstancs  in  the  case,  or  some  special  order  Is  required. 
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//.•  Atkinnort,  I  Thy  Oh.  1ST:  f.p.,  whorf  thi-rc  is  mime  Hpei  ial  ng;^. 
ment  as  to  rtwta:  ^f  7'h«rpOfJ(/.  IP  Heav,  541  ;  it,-  C.  i  L..  u,  c.  L  j 
i:;!f.  or  as  10  the  HOllcitor's  Upu;  /."'■  Mitsx.  IT  Ilc;iv,  ."lit,  ni-  taMllfin  u 
only  part  of  the  bill  is  desired:  Uc  Byrch,  S  Itenv.  ]:m;  /fc  1V((»  : 
H(siv.  41:2;  liv  Johti.tuit  if  VV.  af/(crnl/,  ?,7  Cli.  1).  -\:\:.:  nr  only  sorn* , 
Heveral  parties  jointly  liable,  are  applying:  Rv  lldirt-v.  •;•,•>.  Beav  "fli 
see  Hr  /,<(fi«.  16  Beav.  608;  Itt:  Btrhcr.  ./'■..  ■:  Chy,  Ch  iK;  or  a"i 
an  ai'tion  ha«  Ix-en  brought  by  solicitor  or  rllpm,  ni-  after  an  n'i|, 
obtained  by  the  client  is  of  course  has  bwome  effete:  He  Wttut- 
1891.  2  Ch.  102:  Re  Taytor.  1894.  1  Ch.  :.03 ;  7a  L.  T.  Itll ,  *  tmI 
client  clalniB  an  account  or  moneys  in  the  solicttur'n  hands,  and  tt 
solicitor  rcnouncps  all  claim  to  costs:  /^■  l.nndoi,  iss?,  i  ch  -: 
80  L.  T.  643. 

Where  a  bill  has  been  delivered  more  than  a  nionib,  the  client  ci 
not  obtain  a  pracipe  order,  but  must  apply  in  Chambers:  He  Boultb' 
2  Chy.  Cb.  58;  and  so  also  where  the  costs  in  (nn-stion  have  been  pa 
to  the  solictor  by  a  third  party;  Itr  sulittturx.  ">'>  SnI  Joiir  u:,  „r 
the  client  himself:  see  supra,  p.  1421. 

One  of  ieveral  clients  who  have  gl"»n  aeparatw  retainers  to  il 
•ome  solicitor  in  respect  of  the  same  action  or  matter  may  app 
specially  for  a  taxation  of  bis  bill,  but.  where  prartirable.  the  otbt 
should  be  notifl'^d  so  that  they  may  l>e  bound  by  tlie  taxation:  h 
Salaman.  1894.  2  Ch.  201;  and  see  He  Mai(tonal>l.  1»;  1',  U.  4'JV  I 
Cameron  rf  Lrc,  18  P.  R.  176. 

Where  a  solicitor  has  funds  or  papeis  of  a  clfrnt  in  hiti  poKtm 
and  claims  a  Men.  an  order  for  taxation  will  !«■  iiiiidH,  though  i 
services  for  which  the  solicitor  claims  have  been  wholly  in  Com 
Court  proceedings;  Hv  Prinve,  3  Chy.  Ch.  2.S2;  anil  see  J?f  .U 
Cameron.  1  Chy.  Ch.  3.>6. 

Where  a  solicitor  Is  employed  to  perform  services  not  necessar 
within  the  scope  of  his  duty  as  a  solicitor,  e.g..  the  prorurinK  a  penai 
from  a  foreign  government,  he  may  make  a  barRaln  fcr  the  amount 
be  allowed  him  for  such  serrlces,  and  the  client  ran  neither  claim 
bill  nor  have  a  taxation  in  respect  of  such  servires:  nurom  v.  B 
iamin.  20  Ont.  App.  336;  but  see  O'Connor  v.  Oemmul.  29  Ont,  Vr. 
Ont.  App.  27;  He  McBrady  d  O'Connor.  19  P.  R.  :iT 

A  client  who  Is  merely  a  nominal  plaintiff,  his  name  being  used 
convenience,  and  who  is  not  responsible  to  the  solicitor,  is  not 
titlled  to  an  order  for  taxation:  He  Attornvys.  6  P.  R.  219. 

The  Court  has  Jurisdiction  to  order  the  delivery  of  a  bill,  whet 
there  has  been  payment  or  not.  and  whether  the  Court  has  Jarisdict 
to  order  the  taxation  of  the  bill  or  not :  Re  Baylis.  ISSfi.  2  Ch.  ! 
44  W.  U.  404;  74  L.  T.  ?.Z~  :  The  Solt.  itors-  A'  M  H  S.  O  v.  l-Pi,  ^ 
p.  1434.  infra.  In  such  a  case  a  special  appM>;it!oii  would  app«ii'  't 
necessary. 

Solicitor'*  AppU»tlo«  for  TurUob.  -  A  solL-itor  cannot  ai 
for  an  order  for  taxation  until  a  month  has  elapsed  from  the  deli' 
of  his  bill,  as  provided  by  Thf  t!oU<Htors-  .!'(  (R.  S.  0  *■.  ir*9).  88.34, 
sw'  nupra,  pp.  1418,  1419;  and  not  th^n  if  an  <r(ter  han  been  |)revio 
made  on  the  application  of  the  client:  see  s.  Vf  It  i.  supru,  p.  !*'■ 

The  month  is  a  calendar  month:  see  The  Interpretction  Art  (P 
O.  f.  1  I  B.  29  «.  and  is  to  be  oomput.d  exrlusively  of  mi*  day  on  wi 
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;ht'  bill  Is  delivered,  and  the  day  on  wlilrh  the  order  way  applied  Inr: 
!e  He  Morphy  it  A't-rr.  ::  Uhy.  i:ii.  5fi. 

The  order  should  only  1)p  obtained  on  pnirifi,  in  simple  raaen. 
R'hiTever  there  are  special  circumHtanreti  or  a  special  order  is  rf- 
luired,  a  special  application,  on  notice*  to  the  client,  should  be  made: 

Alkinton.  1  Chy.  Ch.  18T. 

Tha  common  order  only  can  be  obtained  on  pracipc;  II. 
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Where  for  any  reason  an  order  of  course  lapses,  or  becosMa  in- 
iffeetlve.  a  second  order  of  course  is  Irregular;  tlr  Webatcr.  1891,  J 
a.  102;  64  L.  T.  250;  Re  Taylor,  70  I..  T.  161;  1894.  1  Ch.  iiOS. 

Where  an  order  is  obtained  on  itrtriipe.  or  on  motion  ex  pa.le. 
^here  notice  should  have  been  given.  It  may  lie  set  aside  on  appll- 
ation  of  the  client  with  costs:  but  if  the  order  was  obtained  bond  flUf 
ta  Ignorance  of  the  existence  of  the  circumstances  making  It  proper  to 
pply  specially,  the  order  may  he  upheld;  Itr  Boron.  3  Chy.  Ch.  79;  Re 
roms,  3  Chy.  Ch.  21)4;  or  if  set  aside  the  solicitor  may  not  be  ordered 
0  iMiy  COStE- 

Where  a  solicitor  obtained  rj  parte  an   order  against  his   client. 

ndlng  an  application  to  have  the  client  declared  a  lunatic,  the  order 
ras  set  aside  on  the  declaration  of  lunacy  being  subsequently  made, 
ithout  costs,  as  the  solicitor  appeared  to  have'  acted  in  the  boni 
Ul*  belief  that  the  client  was  sane    tie  Jrwisfronp.  1896.  1  Ch.  036. 

Spcolml  Applie»tion  by  SoUdtor.  wlien  IfeceasmrT-  -The  order  whfr^ 
ihould  be  issued  on  pra-dpc  only  in  simple  cases,  wherever  special  cir-  JH'^^'^f;'^ 
;uiu8Unces  exist  a  special  application  for  the  order  should  be  made  in 
:hambers.  e.g..  where  there  is  a  special  agreement  as  to  istainer;  Re 
nurgood.  19  Beav.  .■■>41;  or  as  to  the  costs;  lb.:  or  a.s  to  the  solicitor's 
lien:  Re  Moea,  17  Beav.  59;  or  where  there  are  any  sipecial  circum- 
Itances  whatever  affecting  the  costs,  or  the  liability  of  the  alleged  client: 
Re  Fiteh.  2  Chy.  Ch.  2SS;  Rr  C.  <C  L..  LI  C.  1  J.  139;  or  where  the 
wllcltor  knows  that  his  retainer  Is  disputed. 

If  a  special  order  is  retiulred  notice  must  be  given:  He  .itkinaon.  1 
Chy,  Ch,  187;  K«lc  213, 

Where  there  are  some  alleged  clients  who  dispute,  and  others,  who 
admit  the  retainer,  the  solicitor  may.  on  special  application,  obtain 
!he  usual  order  as  to  the  unresisting  clients,  and  the  taxailon  should 
tie  ordered  on  notice  to  the  others  who  dispute  the  retainer.  *ltn 
liberty  to  them  to  attend  the  taxation,  which  should  be  conclusive  as 
10  them  only  as  to  the  -(uand/m  In  the  event  of  their  lielns  ultimately 
lound  liable;  In  re  MortfonnM,  16  f.  R.  498. 

The  order  to  tax.  It  made  on  a  aiicclal  application,  may   reserve 
luestlons  of  retainer,  and  negligence,  or  other  matters  of  defence,  in 
proper  cise;  Re  Millar.  Millar  v,  Cliitr.  12  P.  R.  1S5;  or  refer  them  to 
le  Taxing  Ofllcer:    Re  Faeon.  3  Cliy.  Ch.  79:   Re  Toi/iJ.  lb..  204;   Re 


Re  Green,  T  P.  R.  89, 


the  Taxing  Ofllcer: 
(.Mciv,  9  V.  C.  I,.  J.  8i 

EOlaet    of    Fr«e«lpe    Order    for    T«i»tl«»,— Tlie 
*hcn  obtained  by  a  client;   (see  t\.vm  Nes.  64,  66    H.  «  L.  ForlT.s.  Nos.  , 
)(19S.  17011.  contains  a  aubmlsslon  on  the  parr  of  the  applicant  to  pay 
whiit  is  found  doe.  this  Is  inserted  for  the  pu.posc  of  giving  the  Court 
urisdictlon  to  order  payment  by  the  applicant,  instead  of  leaving  the 
inliiitor  to  brlnp  an  action;    seo  In   re  Batlnma.    IS97.    i    Cli.  699;    .6 


14'js 


BUUtS  OF  COURT. 


L.  T  385.  and  Oder  nuch  an  order  tbe  client  cannot  dispute  th.  r 
talner  He  Herbert.  U  fli.  I).  :.0*;  and  he  U  bound  to  i««t  , 
i'iixlDK  Oftcefa  declBlon  as  to  the  'lUfintum  of  cosia  payable  lob]^ 
to  the  rl#it  of  appeal,  and  cannot  tlirreafier  » laim  to  have  the  mow 
asaetised  in  an  action;  He  JohngUni.  Z  O.  L.  R,  i. 

The  Bollcltor  In  entitled  to  an  unconditional  suhmlsslon  without  ii 
exrepttoD  of  charfea  or  Items  barred  by  the  Statute  of  Llmitatin 
Ki  Hughtt,  W.  N.  1899.  12r.. 

Where  the  client,  while  aaktOB  for  a  taxation,  at  the  same  tin 
wUhea  to  dispute  tbe  retainer,  be  ihuuld  move  In  Chambers  for  i] 
order  on  notice  to  the  solicitor,  and  the  order  should  either  omit  tl 
•ubmlBaion  to  pay.  or  It  should  be  qualified  and  made  subject  to  t! 
question  of  retainer  being  found  against  him.  and  tbe  rlgbt  ta  d: 
pute  the  retainer  should  be  reserved  to  the  applicant  hy  the  onlg 
but  this  I  'p  only  be  done  by  consent :  nee  Re  Totten.  27  U  C  Q 
44!). 

So  also  the  common  order  where  ohtained  by  the  litent  win 
deemed  to  be  a  waiver  of  the  defrncf  of  the  Siiitute  of  UmitHlu 
as  to  any  statute-barred  itema  In  the  bill :  He  Margetts,  1S%.  2  C 
26V.:  He  Brovkmun,  Mupra.  p.  1420. 

Where  the  common  ordr  !•  obtained  by  the  olient.  thp  solicit 
would  appear  to  have  the  risbt  to  dUpulo  the  alleged  retainer  i 
Re  Toma.  Z  Chy.  Oh  2W :  and  It  Is  held  In  Eneland  that  umkr  ! 
common  order  obtained  by  the  ••Uritor.  the  li.nt  ma;  ahject 
every  Item  on  the  ground  of  want  «f  retainer:  '■  Jones,  ^  ^h 
JOfi ,  Rf  Herbert,  34  Ch.  P.  .'01 :  but  u»d«r  an  order  tafned  ot  ^>fi 
by  th^  client  himself,  he  cannot  object  to  Mip  whole  ;  Hi  on  thatipwa 
lb.,  and  aee  The  tfolicitors'  Art  iR.  S.  O.  c.  l.'O).  k.  :!.'-    \upra.  p,  ir 

Where  there  is  no  retainer  in  writing,  and  it  Is  liUputi-d,  woi 
is  given  to  the  denial  of  the  client;  Re  Ewh-a  d  Camii,  i  Chy.  ( 
263;  Bird  v.  Harris.  43  L.  T.  434:   W.  N.  1881,  5, 

A  contract  to  pay  a  retalnlUR  fee  will  not  if  euforted  fori 
Maton.  It;  P.  R.  25;  He  HoliL-xlor,  21  O.  L.  it.  20 j,  :'J  0.  I..  R.  iu 

The  common  order  for  taxation  is  now  under  The  SoHcifWj  .* 
iH.  S.O.C.  l.MM.B.  ;iS  (1)  If)  supra,  V-  H2;!.  to  be  n-«w3  as  if  it  oMtoii 
an  order  lor  payment  of  the  amount  to  be  found  dut-  upon  the  nl 
ence:  whether  the  order  be  made  on  the  amilication  o'  solicitor,  cli** 
or  third  party  liable  to  pay,  it  is  not  nocessary  to  bring  an  action. 
P>tt*.:e  and  Waller,  24  Ch.  I).  40.".;  49  1.  T  i;r,7.  ronnerly  when  i 
order  had  been  obtained  by  the  solicitor,  he  was  'lot  entitled  to  >t 
summary  order  for  payment;  Jfr  W<uhin(/lon,  1-  1*.  U.  ^iS*!. 

Under  tbe  common  order  the  Taxing  Officer  lias  power  to  \v 
tigate  and  dispose  of  quc«tion&  of  cartWftsness,  iinproiirit'ty,  ui4  m 
gence,  in  the  conduct  of  the  business  L'  whirb  th.-  bii\  relates,  «•< 
as  they  affect  the  ijollcltora  right  to  rtvove-  ili'  usiw  m  que«ii> 
and  the  officer's  tertill'iite,  unless  appealed  SK-unst  .::  proper  time 
conclusive  as  to  all  matters  within  his  jurisdictinn-  It'  Millar.  ifH 
V,  riin^,  12  P.  U  ir.r.;  Hr  A'(?rr.  29  C.r.  188:  Thompson  v.  mUken. 
iir.  197;  He  .VoMSev.  :i6<:h.  O.  459;  51  U  T.  ;i9l):  and  rhe  ^olidton' 
'K.  8.  O-  c.  i:.9i,  s.  4.-.;  but  the  Taxinp  (Jfflcer  cannof,  under  tie  ff 
mon  order,  inquire  an  lo  the  damagra  t*u»taiiied  bv  iH*^  client  bv 
alleged  negligence  of  the  aolicitor;    Th'/mpaun  v.  Mtltik'-   la  Ur.  IS 
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Where  the  Bollcttor  renounces  all  claim   to  costs,  an  account   of  Kul*  763. 
loneys  In  bis  bands  cannot  be  taken  under  the  pracipe  order;    Re 
indor.  1899,  1  Cb.  818 ;  80  L.  T.  (43. 

The  form  of  the  common  order  when  obtained  by  the  client  or 
irson  obarseable.  or  tbe  solicitor,  Is  regulated  by  7'Ae  Solicitors  Act 
R.  8.  O.  c.  1591.  8.  3S.  aupro.  p.  1422. 

tpeoUl  Order.— Where  the  order  Is  made  on  tbe  special  applica-  spiriai 
Ion  of  the  solicitor,  or  client.  It  may  contain  any  bjwctal  provlslona  on*«r. 
rhich  the  peculiar  circumstances  of  the  case  may   require;    It   may 
eserre  tbe  question  of  retainer,  or  any  otber  defence,  to  be  (lispo»>-d 
t  either  In  an  action  to  be  brought  on  the  hill,  or  11  may  refer  any 
uch  defences  to  tbe  Tuxlng  Ofhcer :  see  supra,  note  p.  1427. 

n*e«  ut  B«f«r*m«ei — 

A  solicitors  bill   ta  to  be  tjued.  unless  (rtherwfaw  or*n<ed,   bj-  the  wh«.r^ 
iroper  Taxing  Offlcer  for  tbe  County  in  which  the  solicitor  resides;  J;\*,"™j 
'he  solicitors'  Ail  IR.  S.  O.  c.  159),  s.  38  13),  »«pro.  l>.  1423. 

Formerly  the  plat*  of  reference  was  depending  on  where  tbe  busi- 
lees or  same  <wrt  of  It  was  done;  R.  S.  O.  1887.  c.  147,  a.  32;  but,  under 
hat  Act,  where  the  principal  part  of  the  work  had  been  done  In  the 
ountry,  and  there  had  also  been  agency  work  done  In  Toronto,  although 
be  Court  had  in  such  a  case  a  discretion  to  refer  the  bill  to  Toronto, 
■et  on  a  special  application,  it  was  held  that  the  discretion  should  not 
«  exercised  in  favour  of  Toronto  except  under  special  cir(  umstancee : 
U  «*itiiicr,  13  P.  R.  276.  447. 

It  would  seem  that  the  opposite  party  rany  apply  to  change  the 
ilace  of  reference  where  the  order  has  been  Issued  on  prircipe:  «■■ 
leteilor.  7  P.  R.  263. 

Where  the  Deputy  Registrar  to  whom  a  bill  was  referred  fell  111.  and 
ras  unable  to  proceed  with  it,  the  reference  was  changed  to  tbe  Peputy 
:lerk  of  the  Crown;  Be  Solicitor,  10  O.  U  R.  393. 

Scope  of  n  f  iriBii     "--■-■--  taxing  the  coats,  the  Taxing  Offlcer  R,f,.r,.nc, 
is  also  required  to  talK  an  account  between  the  parties;  see  The  Solici- 
tnrs'   \rt,  s.  J8  (II  a,  supra,  p.  1422. 

is  to  the  power  to  inqoire  Into  negligence,  etc.:  see  si'pra.  p.  \i2^. 

Tfce  T»«««on.— 7'te  Solicitors'  Act,  s.  37,  provides:— 

37  In  case  either  party  to  a  reference,  having  due  notice,  refuses  „  ,in„ 
or  neglects  to  attend  the  taxation,  tbe  offlcer  to  whom  the  reference  is  JJJ'r  J" 
made  may  tax  the  hill  ''X  parte.    2  Geo.  V.  e.  28,  s.  37.  ^m^-pr  ,„» 

It  was  formerlv  held  that  the  taxaUon  must  he  made  according  to  ,.'"„,'„, 
the  tariff  In  force  when  tbe  uervices  were  rendered,  even  though  it  bad 
been  subsequently  repealed:  D<-lap  v.  CharleboU.  18  P.  R.  417;  Baric  v. 
Burl,ma.  8  O.  L.  R.  174;  ,.  O.  I,.  R.  663;  but  It  has  been  held  that  the 
TarllT  prescribed  by  these  fi.le»  is  retrospeoUve  In  lu  operation  and 
applies  to  all  coets  not  taxed  when  ;t  came  Into  force:  Be  .Solicitor,!. 
6  0.  W,  N,  625. 

costs  incurred  by  special  Instructions  of  tbe  clients  (a  munlcipal- 
::y)  were  held  to  be  recov,.rable,  although  not  recoverah  e  by  the  mu..l. 
pality  against  tax  payers:  /(•    forfcr,  1912,  2  Ch.  98;  10<  I,,  r.  40. 
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ButaTM.  Thv  tiolioitort'  Act   (K.  8.  O.  t-.   l.'.yi,  «.  4:1.  further  jirovldr*;-- 

A  UMi.it  43.  Where  n  bill  ts  refern-d  for  taxation,  riie  nfflr,.r  to  whom 

WniVT^      i-fferrnre  li  nuide  may  rt-qufnt  the  i.roi.cr  (pfflr-r  of  any  ofher  Coun 

Msi.i.nr.'  nf  aaHtHt  Mm  tn  taxing  any  part  of  such  blM.  mid  th.>  offl.er  bo  reauM- 

In,  '.',?h7r  "'    ■'"^"  thereupon  tax  Ihc  nam.-,  and  shall  have  Uw  ^a,„,.  powen  Zin 

c.u.i  i-.MTlve  the  lurne  fees  In  respwt  thereof,  as  ui)on  a  rtft-renn-  lo  him 

the  Court  of  whUh  be  is  an  t.fflcer.  und  hr  hIiuII  rt'iurn  the  bill  1 

hia  opinion  thereon,   to   the  officer   who  no  r*.(p»>sti«  hlni  to  'm 

name:  2  Oco.  V.,  r.  1!S.  9.  43. 

0*nT«y««elBC    01uir«««.— The    SvUvitorn    .Ul    l  H.   g.  0.  ,    ,; 
».  44,  provl<lea:— 

•nd"n..V'  **•  '°  ***  absence  of  any  general  ruh-,  and  mj  far  any  such  p.^. 

IrnKiii  10  br     r\i\cii  do  not  apply,  the  Tux'iik  Offlicr  In  HixlnK  a  bill  fur  iubp.nlng. 
't»T»i?on'^«r  '"  exeitninK  any  tnstrunieut.  ahall  conaldfr  n.u  the  Irnph  but  the  si 
."VrdrMi.  "^   '""■'    "  <^l>toye<l   and   respoiiHiblUly   Inmrred  in  rh.-  iwepanii 
therpo!      J  (ico.  v..  i-.  28.  ».  4  4. 


C»., 


«••  for  Scrvleea  not  Covered  hj  Tariff. 


miprn.  p.  U 


mctalalHc  Fee,  A  contract  to  i>ay  a  retaining  fee  will  not 
enforced:  Font  v.  MaBvn.  16  P.  U.  LT>.  A  relatnlriK  fi-  1«  in  th^  n,vi 
of  a  Rift:  Itr  HoJtritor.  '']  O.  I..  R.  2.V»,  '.".'  (\  1,,  H,  ;!n:  ^n,\  jt  ,^nf 
withom  tJie  oonaent  of  the  client,  (v  dtnludt**!  tiy  ihf  solicitor  !r. 
th**  moneys  of  the  client  coniiiiR  to  the  hniuU  of  th.*  MlIrHor:  /'-,  ;i 
iigpewnent  iietwpen  iw>Hritor  and  .  tk>nr  for  piivnunt  of  more  ili 
axable  oo»ts  Is  void:  Itr  SoJi'  Hi» .  1  1  (>.  1..  K  484,  Kr  .Vofi.■l^;^  310 
K.  :ir>;  l»2  O.  1>.  R.  30. 

A  ffltalnlDK  fee  actually  i>ald  !)v  a  .llcnt  \\;w  held  tu  bt  vm\ 
lietween  solicitor  and  t-Ilent  He  FruHci.  ill  ['.  R  40a.  F-rtl  v.  .««■ 
16  P.  R.  25;  but  a  reUlnlBg  fee  agreed  to  be  piihi,  but  hoi  nma 
paid,  cannot  be  taxwi  'a*  between  solicitor  and  ill«f;  .VStt 
Hamlin.  16  P.  H.  207;  nor  against  the  dlonl  r-r.i  v.  Manon.  mp' 
nor  i-aii  any  othci-  bargain  to  pay  imne  than  4\al)li>  ■  osts  he  Piilo^ 
against  the  clU-nt:  lit  Orddes,  L'  Chy.  Ch.  4i,  '  Ihv  v-it*B[  mav  p 
more  If  h«  Mkea.  and  the-  payment  may  not.  iiiiilcr  the  ireumstans 
be  liaW>  to  be  recalled,  out  If  he  only  (ironil^i  to  {Ki^  'h*  promise  is 
n!«/«T7/   i}a(tuvi.'-  pir  Mowa;,  V.C  :  Ih..  |i.  4r.(i 

SeftH  of  0««t«.-  Where  the  coats  being  taxeil  w-vk-  W.  urreri  ir 
action,  the  Bcale  on  which  they  arc  to  be  taxed  lunweeu  -salrito,  ; 
client  will  usually  l»e  that  on  which  the  cOf^is  in  ttic  a-lion  .n'.:  laxal 
between  party  and  jwrty ;  Siiinlan  \.  ^I'Doiiouflh.  'fl  0.  P.  104;  R-" ; 
Witnrs.  .^n  ('.  L.  J.  466;  but  where  the  Hi>ncit<ir  tunl  tca.-»n;ihl*' crou 
for  brlnglnK  the  a«  tkm  in  a  higher  Court  than  that  in  which  I'  rait 
have  been  brought,  the  coats  as  against  his  i  Heat  may  be  allowed 
the  scale  of  the  Court  In  which  the  action  waa  brought,  'honirii  ■ 
coats  between  party  and  party  are  taxable  on  t:  ^  *'ale  of  an  inie-i 
Court:  lf€  Jackson.  18  P.  R.  326. 

AVliere  the  proceedlngB  for  whi>-h  the  servlren  are  charged  werpi 
taken  in  any  Court,  the  Taxing  Officer  may  flllnw  a  lump  svm  tliei 
for,  having  regard  to  the  nature  and  tnipfrtan^i'  of  the  business  do 
and  the  amount  involved:  He  Johmtton.  3  0.  I..  H.  1;  ^^^  ^^  ' 
ShilaoH.  90  L.  T.  641;   Itf  Solicitor,  37  C.  L.  J.  22?,. 

Formerly  the  tariff  in  foire  at  the  time  the  bu^ini«s  was  fionpp 
erned.    although    It    may    have    been    suliseqiiently    rC['''nM'    ^''■''''' 
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harletolt,  18  F.  R.  417;   Kiirle  v.  Burlanil,  s  O.  L.  K.   1T4;   but  the  luUTBS. 
terlS  |>re«crlb«d  by  thefti>  Hulea  lam  be^n  held  to  b»  rptrospet^tve: 

He  SoHctlon,  6  O.  W.  N.  625. 

Where  thu  aervlre*  rendered  are  not  provided  for  by  the  Tariff, 
ley  must  be  allowed  for  according  to  their  value  which  1«  a  question 

tart,  to  be  determined.  In  raae  of  dispute,  by  the  TaxInD  Offlcev 
rhone  declalon  ll  reviewable  by  the  Court:  lie  Solicilort.  27  O.  L.  R. 

Where  the  charges  In  the  bill  ejceed  the  charge*  made  in  tin- 
olldtor'a  docket,  the  latter  Is  primd  facie  evidence  of  what  the  iharsf" 
hould  be.  but  the  variance  is  open  to  expliinatlon :  tli. 

Appeal    from    Taxlag    OSeer'a    Beport.— The    Taxing    Officer's  Wv'l 
jrtlBoate   Is  appealable  as  provided   by  Rule  508:   Be  Crotherl.    IS 
Forii  V.  Jfoson.  16  P.  R.  25 ;  and  Re  Robititon,  17  H.  R.  137. 
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Celts  o«  TauUos.    The  costs  of  the  tai.itlon  under  the  common  lon.  a 
n-der  are  In  the  discretion  of  the  Taxing  Ofllcer:   The  SoHcKors  Act  '"""" 
IR.  3.  O.  c.  1^^>.  s.  :is  (ft),  supra,  p.  1422.     As  to  spec-tal  circumstances 
mtltllng  the  solicitor  to  ■■     s:  see  He  SlackeKZic.  M  U  T.  761. 

■•caritT  for  Costs.— The  tact  of  a  client  applying  tor  taxation  »,curit)- 
•Ing  out  of  the  jurisdiction  Is  not  suB.lent  ground  for  an  oriler  for  '»'■  '""" 
icurlty   for  costs,   without  special  circumstances  being   shown:   Kr 
A   ».   6  V.  R.  210.    Bui  sec  Ki-  rornwall.  In  note  to  Kulc  S73.  supra,  p. 
INS 

AppllcatJon.  for  DellTerj   »d  T.»ti.s  of  BlUs  of  Costs  *]r  AppHc.t 

tWrd  Partus.— Third  parties  liable  to  pay  or  to  be  charged,  with  ^„„„ 
«,=!.  are  In  rerlaln  cascs  entitled  to  have  them  taxed. 


cost 


By  The  Sulitilorx-  VI.  section  40,  it  Is  provided: 

40  (11  —Where  any  person  not  being  rhargcaWe  as  the  principal 
party  Is  liable  to  pay  or  has  paid  any  bill  either  to  the  Solicitor,  his 
assignee  or  personal  representative,  or  to  the  principal  party  entitled 
thereto  the  person  so  liable  to  pay  or  paying,  his  assignee  or  personal 
reivese'ntatlvc.  mav  apply  to  the  Court  or  a  Judge  for  an  order  refer- 
r  g  10  taxnllon  a.s  the  party  chargeable  therewith  might  himself  have 
iMK.  and  the  same  proceeding  shall  be  had  thereupon  as  It  the  applica- 
tion had  been  made  by  the  party  so  chargeable. 

(21  It  suih  application  Is  made  where,  under  the  provisions!  here 
inbefore  contained,  a  reference  Is  not  authorlMd  to  be  made  except 

f  under  special  circumstances,  the  Court  or  Jadge  to  whom  the  applica- 
tion is  made  may  take  Into  consideration  any  additional  special  clr- 
nimstanees  applicable  to  the  person  maklM  It,  although  »»;l';'"-cuni- 
^laaces  might  not  be  applicable  to  the  party  chmrgeable  with  the  bill. 
it  he  was  the  party  making  the  a»(>lleatloii. 

(3)  For  the  purpose  of  such  reference  the  Court  or  .ludge  may 
order  the  Solicitor,  his  assignee  or  repreoentaUre.  to  deliver  to  the 
party  maktlig  the  application  a  copy  of  the  blU  upon  payment  of  the 
costs  of  the  copy. 

(41  When  a  person,  other  than  the  -.•rient.  applies  tor  taxation  of  a 
bill  iteliverea  or  for  the  delivery  of  a  .-opy  thereof  for  the  purpose  of 
taxation,  aiKl  It  appear-  that  by  reason  of  the  conduct  of  the  client  the 
applicant  Is  precluded  trnm  taxln;  the  aune.  but  la  nevertheless  entitled 
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to  Hit  WTOUD1  from  thp  rllfnt,  it  Mhull  Dot  U-  ni'(fs»ary  for  ih?  Mnii 
to  briDif  an  ictioti  for  an  »cpouiit.  but  tbe  rwirt  or  a  Judge  maj  J 
Huniniary  miinnt-r  refer  u  bill  alri-ndy  deltvrrt'it,  or  urdcr  dHirrrv 
copy  of  thp  bill  anil  n-fi-r  iho  luinie  for  iJUatlnn  ui  Uta.ni  Uk  « 
rant  iuii)  the  irltent.  anil  may  add  BUcb  pai'tl<>M  not  :i]ri;t.|y  Quim^^ 
may  bp  neceMnry. 

( r.  (  The  itrovlilonn  of  sertlon  3».  bo  fur  bb  they  ire  applUab)-.  it 
npply  to  Buch  taxation:  i:  <}i>».  V.,  c.  zs.  n.  4n. 

TblB  aootlon  to  based  to  Borne  «xtmit  on  c.  it.  iis\ 

A  taxation  obtained  and  made  under  ttils  siTtion  would  not  app 
to  l)c  binding  on  the  client  UDlexB  hr  was  bIko  a  party  to  the  prv( 
Ing.  Whera  a  third  party  appllea  alune.  It  would  ifom  that  he  m 
obtain  an  order  on  prircipc  under  Hectlon  35,  bt'caiise  by  lub-iecc^ 
is  evidently  rontecnpla/ted  LhaA.  Lhe  solU-ltor  sbnU  be  noUfled  of  the  if 
ration,  and  have  an  opportunity  of  showing  that  by  rranon  of  the  i 
duct  of  bit  client,  tbe  applicant  U  precluded  from  taxing  tbt ! 
which  he  could  not  do  If  the  order  wera  Issuable  od  prt'ipc:  ud 
proTlaion  for  payment  for  the  copy  of  the  bill  as  Dientloned  In  suth 
3,  tupra.  Is  not  provided  for  by  a  praripv  order.  It  tb>-refore  m 
reasonably  plain  that  wherever  a  third  party  dtwln's  the  delivery 
taxiitloD.  of  a  Bolk'ltor'fl  bill  a  ivpoi-lal  appll«it1oD  In  nnr(«ary.  $ 
an  Bpplicntlon  may  be  made  In  ChanilMTfi  on  noii>'t'  to  the  sollii 
If  It  should  turn  out  that  by  reason  of  the  ronduc  of  th«  <liem. 
latter  Is  not  entitled  to  a  taxation  of  the  1>1U  In  'iue»ilon.  then  inoi 
to  entitle  the  api>ll<-ant  to  an  iiet-ount.  and  laxatum.  m  hf'tvcfri  him 
and  tlie  client.  It  will  be  neressary  that  the  lilent  should  also  be  o 
fled. 

WhtTe  an  order  is  made  on  the  api>llt:atlon  of  a  thin)  |iarty  b»' 
he  deemed  to  Rubniit  to  pay  the  bill  as  taxeil :  scf  sub-Etec.  5  supn.  i 
The  Solicitors'  Art,  s.  :i8;  iMpro.  p.  H22:  unl  n.lr:  Hr  Gray.  1901. 1 
239;  84  U  T.  24;  but  itmblc  payment  by  the  rliect,  unlesa  he  van 
an  applicant,  could  not  be  enforced  under  such  aa  order. 

A  party  chargeable  who  can  tax,  includes  the  next  frie&d  ot 
Infant:   Ite  Ftoteer.  19  W.  R.  578. 

Tbe  mere  fact  that  the  agreement  by  which  the  third  party 
agreed  to  pay  the  costs  In  question  will  have  to  be  construtid  la 
bar  to  the  application:  Itc  Hir»t,  190S,  1  K.  B.  9S2;  S.  C.  sub  nom.B 
V.  For.  1908,  A.  O.  416:  and  payment  of  the  Mil  l>y  ilic  illont  was  1 
to  be  no  bar  to  an  application  by  a  third  party:  lb. 

A  mere  volunteer,  under  no  previous  liability  to  pay  the  bill, 
no  right  to  obtain  a  taxation  under  section  40,  supra:  lie  Beckc.  J  B 
40C;  nor  a  merely  nominal  plaintiff  whn  in  not  liable  to  the  solic 
for  "hi  ccits:  Re  Attomeyt,  6  P.  R.  .119. 

Any  one  of  several  ccatuia  que  truatmt  may,  in  the  discretloi 
the  Court,  obtain  an  order  under  aectlon  40  for  taxaiioa  ot  l 
of  coi*s  of  a  solicitor  employed  by  executors  or  trustees  in  connec 
with  the  business  of  the  trust  estate:  Sandford  v.  Porter.  16 
App.  ri65;  Kc  Skinnrr.  1.1  P.  R.  276;  but  where  the  trustee  has 
the  costs,  the  application  by  a  cestui  t/w  trust  for  taxation  mus 
made  within  twelve  calendar  months  thereafter:  Rp  Weltborne.  1 
1  rh.  312:  83  L.  T.  fill.  The  costs  mmt  be  taxed  as  between 
trustee  and  his  solicitor,  irrespective  of  any  (luestion  as  to  their 
mate  incidence  amongst  the  beneficiaries:  ffr  MUes.  1903.  2  Cb.  5- 


I  TAXATION   BETWKKN   MULICITUK  ANU  CLIENT. 

When  tb>  clloot  makeB  an  Bulintmnt  fur  the  boacflt  ot  crtditori  tutons 
I  iMilgnee  ik  out  buuod  by  (lie  cUcnt'ii  agn-fnifnt  to  a  blU  of  bla 
Icitor  prevtoualy  delivered,  and  la  e&tltlvd  to  have  it  taxed:  In  re 
a  loan,  I9i'  J.  2  K.  B.  23. 
The  bill  of  »  mortiaKee'a  aollcltor  in  refard  to  tbe  mortgaged  aaute 
ij  bn  taxed  on  the  application  of  Ibe  mortgagor:  Ke  Lcii.  .J  Beav. 
0;  Si  parte  OUiti.  Re  MacioiuM,  3  P.  H.  138;  lee  alao  Ilf  Slatiiy,  34 
lay.  463:  or  of  a  aubaequem  locumbranior :  Be  Taiilor,  19  Beav.  165; 
[  Jeuap.  32  Beav.  406.  8o  on  a  tale  by  mortgageea  under  a  power 
lale.  the  mortgagor,  or  a  subaeQuent  Incinnbrancer,  1>  entitled 
taxation  of  the  aollcltor'a  bill:  Be  Cri-ror  <(  Mulr.  8  P  R.  66;  and 
Ider  Till'  Uortoagtt  Irt  (R.  8.  O.  e.  1121,  a.  30,  the  taxation  may  be 
Id  without  an  order  and  that  dauke  la  petroapeotlve:  Fersuion  v.  B. 
8. 7nve»<.  Co.,  V  F.  II  404.  So  alao  an  aaalgnee  for  credllora  la  entitled 
I  tax  the  coMa  incnrrcd  by  a  prior  aaalgnee  of  th«  aame  eatate:  He  A.  ■» 
,,  6  P.  R.  6»;  and  one  ot  the  partiea  to  an  arbitration  haa  been  held 
illUed  to  a  taxation  of  the  coata  of  the  aollcltor  of  the  timpire  for 
rawing  the  award:  ('roMlcj  v,  ;,oirrt(o;(  IV.  W.  Co.,  85  I.,.  T.  208; 
C.  lat  «om.  He  CollytT.  1901,  2  K.  B.  839;  but  a  ratepayer  of  a 
•hoiil  aectlon  haa  been  held  not  entitlMl  to  a  taxation  of  tbe  coatt 
icurred  by  the  truateea  of  the  aectlon:  Mcausan  y.  lIcOuQan.  19  Onl 
lip  66:  21  S.  C.  R.  267;  nor  can  a  shareholder  tax  costs  Incurred 
r  the  company:  He  BIrplicn.  17  L.  J.  Cb.  219,  76.  372. 

A  creditor  of  an  aatate  haa  no  right  under  aec.  40.  aa  between  him- 
ilf  aDd  the  poraonal  repreaentatlve,  to  a  taxation  of  the  oeiata  In- 
irrpd  by  the  latter  in  collateral  proceedings  affecting  the  estate. 
B  la  entitled  to  have  the  bill  "moderated'':  Re  Hague.  Tradm 
V  IfurrOK  12  P.  R.  11»:  and  see  Beattil  v.  Halilon,  4  Ont.  App. 
39;  Be  Jack>on.  40  Ch.  D.  49:.;  60  L.  T.  389;  but  see  Ke  Jar,e,  i 
!wTc((  1904  2  Ch.  363;  where  it  was  held  that  a  creditor  who  had 
btalned  Judgment  for  administration  la  a  ■  parly  intereated,"  and  is 
herelore  entlUed  to  delivery  and  taxation  ot  a  bill  ot  cosle  paid  by  the 
leceased  person's  executor. 

After  payment  by  a  mortgagee  of  hla  solicitor's  bill,  the  mortga^r's 
inly  remedy  is  for  an  account:  Re  Macdonald,  MaoionaM  rf  MoraA,  » 
>  R  88;  Re  Crmv«.  etr..  lb.  372;  Re  Jtimi'K,  34  Beav.  463;  Re 
rorsylh.  34  Beav.  140;  13  W.  B  932;  but  see  The  Solicitor,  Act.  section 
12.  intra,  p.  1434;  and  see  Re  lliril.  »t.pro,  p.  1432.  An  account  may  be 
lad  In  a  summary  way  under  sccilon  40,  jupro. 

Where  on  the  application  ot  a  mortgagor  the  mortgagee's  solicitor 
vaa  ordered  under  aec.  40  to  deliver  to  a  third  party  a  copy  ot  the 
,in  01  costs  of  a  .ale,  It  was  held  that,  though  tbe  delivery  was, 
mder  this  section,  to  be  regarded  aa  for  the  purposes  of  a  reterence 
o  taxation,  yet  the  person  so  obtaining  the  copy  had  not  neci'ssarlly 
Ihe  right  to  tax  the  bill:  Re  Motatt.  12  P.  R.  240. 

And  where  the  parties  to  an  action  compromise  on  the  terms  that 
.ne  ot  them  Is  to  pay  the  other's  costs,  the  party  to  pay  "»>■•  ""f" 
.ectlon  40.  stipro,  p.  1431.  obtain  an  order  to  tax  the  costs  but  the 
[^.ration  Should  I  made.  "  In  the  matter  ot  itke  '■"-'°:>  .^^'- 
45.  ,u!>ro.  p.  1419;  and  should  be  made  on  nolue  to  b.m  and  whire 
,uch  an  order  was  obtained  «  parte  by  a  third  party  l-  "■;  "^» 
ot  the  client,  and  omitted  to  direct  the  account  •«'*'^';"  l,"^ ,'»'  '„"J, 
and  his  cllen,t.  aa  provided  by  sec.  38  (11  «.),  m>ra.  v.  U22.  t  »..8  se 
a.lde  with  coats:  Re  MeCarthy.  15  P.  R-  2Bli  Re  Hurnert.  71  L,  T,  748, 
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RULES  OF  Cm'RT. 


Hnl.7e3.         s,(l  vtdr.  It,-  Taylor.  1894,  1  ch.  503   671-  7o  I    t 
10  V.  C.  L.  J.  131. 


:  /fc  Green. 

Tl.e  parties  who  Institute,  or  latervene  upon,  tbe  t.,„i™  ^ 
persotjally  liable  to  pay  Ule  coats  ot  taxatL  f  ,hr^'!°' ^ 
payable  to  the  solicitor:  Kc  Koi„t»  rf  Farnvm.  14  1-.  R  35 

A  third  party  by  obtaining  an  order  for  taxation  does  not  „„ 
to  the  Engllah  practice,  thereby  admit  hu  llablll°°  ,„    a^the T. 
the  costs  charged:  Re  Oray.  1901,  1  Ch.  239;  84  L  T  n    hntlVn 
it  would  appear  that  he  does:   see  g.  40   (-.)    ',uDm  '„     .  ° 
3S  (1)   (d),  jupro,  p.  1422.  '     '"""•  P-  l«.  "i 

Where  a  taxation  Is  obtained  by  a  third  party,  items  ouuidi 

but  when  the  Items  for  which  the  third  party  I,  llaWe  1^ 
talned  the  tax^lon  of  those  items  must  be  as  between  hll 
and  he  party  chargeable  In  the  flrst  InsUnce,  and  not  as  betwe 
solicitor  and  the  third  party:  He  Cohen  i  Cohen  ms  1  ct 
91  L.  T.  836,  affirmed  C.  A.,  1905,  2  Ch.  137;  92  L  T  7S'-  ».  7 
hothan..  1904,  2  Ch.  162;  90  L.  T.  538,  801;  lie  Omy.  isoi":  Ch 
and  see  Re  Mile,.  1903,  2  Ch.  518;  Be  Wells.  S  Bcav  416- 'lie  ^., 
Beav.  479;  Re  fvion.  9  Beav.  117;  Be  Barrow.  17  Beav.  J47, 

"r'eum''"""'     ,     »!■•«*•>  Circnm.t«nce.>-As  to  the  effect  ol  sei-.  40  (2)  „m 

ji.ne,.  m.y     "SI :  See  Be  Varav.  20  L.  J.  Ch.  325;  Re  Halcotmson  i  Wad,  9  p 

in'  r."  :.':"  lH'  f /»"«'«.  1«  *  B.  D.  673;  54  L.  T.  143;  Re  mr.,m».  I 

982 ;  S.  C.  suii.  nom.  Hirst  v.  foi,  1908,  A.  C.  416;  and  as  to  .hai 

"special  circumstances."  see  supra,  pp.  1420,  14:'l. 

B*-TusUam  of  BlUi  —  The  Soliailors  Act.  s.  41,  provide. 
follows:  — 

i  41.  No  bill  previously  taxed  shall  be  again  referred  unless,  m 

the  special  clrcumstanMs  of  the  case,  the  Court  or  Judge  to  wh 
the  application  Is  made  thinks  lit  to  direct  a  re-taxation  tliereoi 
Ceo.  ."•.  c.  2S.  s.  41. 

A  relaxation   will   not   be  ordered   unless  Improper  charga 
BPeclBed  and  proved:   Boatman  v.  Eastman.  2  Chy.  Ch    325;  aid 
Cameron  v.  Compbcll.  1  P.  R.  170.     In  Clarke  v.  Hanrers.  1  Or,  1 
a  taxation  was  opened  after  seven  years,  the  previous  taxation  havi 
been  had  by  the  solicitor  without  notice  to  his  client. 

PaTBient  of  BlU,  when  It  does  not  preclude  Taxsami-f 
Solicitors  Art,  s.  42,  provides  as  follows:  — 

42.  The  payment  of  any  bill  sh:ill  not  preilmle  the  ('ourt  or  Jiid 
to  whom  alijiiication  Is  made  from  referring  it  for  taxation  up 
such  terms  and  subject  to  such  directions  iis  to  tile  Cmirt  or  Jad 
may  seem  just.  If  the  application  is  made  within  twelve  months  atl 
payment,  iind  if  the  special  circumstances  of  the  rase.  In  the  opial 
of  the  Court  or  .ludge,  appear  to  require  the  taxatlun:  2  lleo.  5,  t. : 
s.  12. 

Payment  of  the  costs  by  the  p(irty  primarily  liable,  was  fonner 
held  to  preclude  a  third  party  liable  to  pay  from  having  a  taiatloi 
see  Br  UaiilonaM.  etc..  p.  1433.  .Vcrf  qxiore.  it  paym.'nt  can  Inanyca 
intercept  the  right  of  taxation.  It  api>lle<l  for  within  twelve  ealend: 
months  aft»r  paymcnl,  and  iherv  arfl  sikkIsi  circumstances:  see  .= 
Brnrey.  s  Beav.  338;  In  re  ■Wellborn,-  1901.  1  Ch.  312;  11.1  L.  T.  ti: 
Be  Hir.1l.  ISfls,  1  K.  B.  M2:   S.  C.  sub.  now.  Hir,t  i.  Fo.r.  IMS,  A.  C.  41 
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Section  42  seemB  to  extend  the  time  limited  by  sec.  3«i  (1),  gupru.  Bai«7es. 
.  1420,  for  making  th«  application,  wherever  payment  baa  been  made. 
Dd  special  circumstances  can  be  shown. 

Where  payment  was  made  under  protest,  a  taxation  was  ordered: 
!e  CJieeseman,  1891,  2  Ch.  289;  64  L.  T.  602. 

Deduction  of  costs  by  the  solicitor  from  moneys  o!  ibe  client  In 
j»  hands  is  not  payment  within  the  meaning  of  section  42:  Re 
\togdon,  56  L.  T.  355;  He  West,  1892,  2  Q.  B.  102;  67  h.  T.  57;  Re 
tayliaa,  18»6,  2  Ch.  207;  Re  Malcolmaon  d  Wade,  9  P.  R.  242;  unlees  It  Is 
lade  with  the  express  consent  o(  the  client:  Re  Thomptton,  lSd4. 1  Q.  B. 
62;  and  at,  or  after,  the  delivery  of  a  signed  bill;  Re  Bu-yUt,  supra. 

The  giving  of  security  is,  under  section  42,  equivalent  to  pay- 
tent:  Re  Boyle,  5  D.  M.  &  O.  540;  Sayer  v.  Wagatatf,  5  Beav.  415: 
€  Currie,  9  Beav.  602;  Re  Harper,  10  Beav.  284;  Be  Fairbanks,  1 
;tiy.  Ch.  222;  but  prim&  fade  It  is  only  a  conditional  payment:  Re 
•.omer,  1893,  2  Q.  B.  300;  69  L.  T.  547. 

Payment  before  the  delivery  of  the  bill  is  not  a  payment  within 
lection  42:  eee  Re  Street,  L.  R.  10  Gq.  165;  Re  Baylia,  1896,  2  Ch. 
L07;  hut  see  Hitchcock  v.  Stretton,  1892,  2  Ch.  343;  66  L.  T.  707; 
iven  though  the  client  has  examined  the  solicitor's  docket:  Re  Pin- 
ierton,  IS  P.  R.  331;  but  payment  was  held  to  preclude  taxation 
rhere  a  number  of  bills  were  delivered  In  detail,  in  connection  with 
the  management  of  an  estate,  a  few  only  being  not  rendered  In  detail 
}ut  only  included  In  statements  of  account  which  were  not  objected  to, 
ind  paid:   Re  Beaty  et  ah,  19  P.  R.  271. 

An  application  under  section  42  must  be  made  on  notice,  as  it  is 
necessary  for  the  applicant  to  establish  the  existence  of  special  cir- 
cumstances. As  to  what  are  "special  circumstances":  see  The  Solici- 
tors' Act.  a.  36.  supra,  pp.  1420,  1421 ;  Re  !^unns.  50  L.  T.  3.^6. 

An  agreement,  for  consideration,  not  to  dispute  the  bill,  is  an 
lanswer  to  an  application  to  tax  after  payment:  Re  Eley,  57  L.  T.  253. 

Special  Agreements  betwaen  Solicitor  and  Client  a*  to  costs; —  i^pecial  agree- 
ISpecIal  agreements  may  be  made  by  solicitors  with  their  clients  for  ■np"'^  »^  »« 
|remu..eratlon  for  non-contentious  business,  and  conveyancing:  see  The 
\soUcitora  Act  (R.  S.  C.  c.  159),  s.  49. 

Such  agreements  must  be  In  writing:  id.,  parol  agreements  of  that 
I  nature  are  void:  Re  McBrady  tf  O'Connor,  19  P.  R.  37. 

Where  the  business  Is  to  be  done  In  any  Court  except  a  Division 
I  Court,  the  agreement  is  subject  to  the  approval  of  the  taxing  officer 
I  of  the  Court  having  power  to  enforce  the  agreement:  see  sec.  60.  Who 
I  if  he  thinks  the  agreement  Is  not  fair  may  require  the  opinion  of  the 
I  Court  to  be  taken:  see  sec.  51.  The  Court  or  Judge  may  reduce  the 
I  amount  agreed  on,  or  cancel  the  agreement  altogether,  and  order  taxa- 
I  tion  as  If  no  agreement  had  been  made:  see  sec.  52. 

Such  an  agreement  is  not  to  affect  the  amount  taxable  between 
[  party  and  party;  see  sec.  33. 

Where   an    agreement   has   been    made    It   precludes   the   solicitor 
i  making  claims  for  remuneration  beyond  the  amount  agreed :  see  sec.  54. 
Agreements  to  relieve  solicitor  from  liability  for  negligt-nce  are  void: 
see  sec.  55. 
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BULEB  OF  COUHT. 

No  action  Is  to  be  broueht  on  any  such  »^r.. 

summary  application  to  the  Court  not  iS^i  'Y.!  ^  "* '««" 
which  the  bu.lne«  wa*  done,  or  IMt  wa^no^d™  ',  "'""™  <^»" 
the  Supreme  Court  or  a  Judie  ti^reorrlec^o'"  S  ''■»""* 
not  seem  to  provide  for  the  caw  where  th»  h,  <  '^  *«'»« 

done  in  a  DIvLlon  Court.  No^h«a„;ing  a  ImlZ'^.  '"«'"" 
given  in  wttlement  o(  the  mm  aireed  „n  f^t  "'ewhanjelmi 
tentlons  buslneM:  the  clletTl"  In  ^aet^i  LT*?"""'  ""'  »«• 
have  an  ln,ulry  aa  to  whethl;  the  ag^eeZ™  TrT  *'"  "««' 
Rav  V.  Newton.  1913,  1  K.  B.  249;  108  lt  313.  """* 

I'  the  agreement  Is  found  to  be  fair  »nH 
enforced  by  an  order  for  Payment   UL°  7  TT"  "  »« 
canoelled,  and  the  solicitor  may  be^^d  ,:„  h','  "'*'  ''  "« 
taxed  in  the  u.ual  way  ,b    A^  a™il^?I  "  '  ""'  » 

Within   ,2   months   a«er  pay^enT^  ^  ,Sal    """^ '" '"'' 

s:::prri5!.,  T.r  *"'  --  ---  ^-.^erur^ 

gua^t^r  .r-usrenrr'a-'d^e";  e-r'-^irblre^r  "  ^'"  " 

receiving  Pa.m'::i,  befo,^  a^p^ "hy"-"Cor^S°S«"  '  -"" 
to  be  ordered  to  refund:  see  see  co  '^  ""'*''■  '"  "^ 

or  S^ke'Zm:nt°ol  «^T  "  1"'^'^'  '"  '^^  »"W«'  o,  1,.W. 
sec.  «  dependent  on   success  of  UUfatloTi 

fortrs'rL'^in'cr^.rz.ir''^-^''''""'''-''™-- 

Death  of  ■oUdt. r  irfler  A,««M,.t.-See  section  M, 
Chusteg  Solicitor  after  A,T..m,nt.-See  Section  65. 
■™^^*",'  "*  *•■"*««•«•  "  Dlrectort-A  Solicitor  .ho  I. 

ing  ^i^Zr^  "'  ?'"""■"  "^  «™  ""•  '"'«''"at"'8  tie  loan,  «.. 
hi!rTf         ■"»««»«'.  aecordlng  to  the  usual  scale,  a..  It  dK  mortw- 

hZl^f  „  \r"/  ""'  '^  "^l  """"ness  transacted  and  acts  done  I) 
oimaeii  or  nis  firm  ■•  subsequent  and  In  relation  to  sudi  mortg«s«  oi 
mi^o"     *■  ^^"""'  "'""*  "■"  ">e  ITOlicrty  therein  comprised" 

flcC    ScC*    Oil, 

A  solicitor  who  Is  a  director  of  any  company,  or  his  Brm,  m! 
recover  costs  for  professional  business  transacted  Tor  such  tomm 
in  relation  to,  or  in  connection  with,  any  matter  in  which  the  compinr 
acta  as  trustee,  guardian,  or  personal  representative,  or  agent;  » 
sec.  70.  • 


y 


be  under  thi' 
■eil  of  the 
Coartt,  i'A 
tflited,  etc. 


COUNTY  AND  LOCAL  COURTS.  14.)7 

>gtol  7(4- 


CHAPTER  XXXI. 


COUNTY  AND  LOCAL  COURTS. 

764.  All  writs  in  the  County  Courts  shall  be  issued  by 
the  Clerk  and  shall  be  under  the  seal  of  the  Court,  and 
shall  be  tested  in  the  name  of  the  Judge  thereof;  or  in 
the  case  of  the  death  of  such  Judge,  then  in  the  name 
of  the  Junior  or- acting  Judge  for  the  time  being.  C  K. 
1212. 

See  Rulei  5  (1),  6,  ant]  notes. 

765.  The  Judges  of  the  County  Courts  shall  have  i^ita  of  ct 
power  to  sit  and  act  at  any  time  for  the  transaction  of  any  "n'/t^t't'e" 
part  of  the  business  of  such  Courts,  or  for  the  discharge 

of  any  duty  including  the  trial  of  non-jury  actions.  C.B. 
1214. 

766.  Where  the  plaintiff  fails  to  recover  judgment  in  co.t.  wheie 
an  action  or  other  proceeding  brought  in  a  County  or  for  ™«nt  ot 
Division  Court  by  reason  of  such  Court  having  no  juris-  '°"'^"""" 
diction  over  the  subject-matter  thereof,  the  Cour'    Court 

or  the  Jrdge  presiding  in  the  Division  Court,  t  i  ie  case 
may  be,  shall  have  jurisdiction  over  the  costs  of  such 
action,  or  proceeding,  and  may  order  by  and  to  whom  the 
same  shall  be  paid.    C.B.  1215. 

But  for  this  Rule,  the  Court,  having  no  JurlBtllction  over  the  atibject 
matter  of  the  litigation,  would  have  no  power  to  grant  costs  to  either 
party:  Brown  v.  Shoir,  1  Ex.  D.  425;  see  also  .Ibboff  v.  Feary.  29 
L.  J.  Ex.  476;  Peacock  v.  Beg..  4  C.  B.  N.  S.  268;  Powley  v.  WUIrhead. 
IC  U.  C.  Q.  B.  589:  Dempster  v.  Parnell.  3  M.  «  Gr.  375. 


But  where  a  case  wa' 
ooQsequence  of  the  app 
required  by  the  Act,  t 
the  respondent  moved  u 


stated  by  Justices  under  a  statute,  but,  In 

not  having  compiled  with  the  t»)ndltions 

A  as  no  jurisdiction  to  hear  the  case,  and 

strike  the  case  out  of  the  paper,  the  appli* 


cation  was  granted  with  coats:  Gient  Northern,  etc.,  Committee  v. 
Inett,  2  Q.  B.  D.  284;  Crowthcr  v.  Boull,  33  W.  R.  150;  not  followidg 
Peacock  v.  Reg.,  supra;  see  also  Royal  Canadian  Bank  v.  Sff:tJen*on, 
22  U.  C.  C.  P.  r>i2;  Cote  v.  Baniday.  33  C.  L,  J.  159;  Re  Isaacs,  4  My. 
i  Cr,  11;  Watson  v.  Pelfs  (No.  2),  1899,  1  Q.  B.  43«. 

This  Rule  was  held  not  to  apply  to  proceedings  under  the  former 

nT:tHrlo  winding-up  .\et  (R.  S.  O.  1S97.  e.  2221 ;  Re  Cosmopolitan  Life 
Ass..  15  P.  R.  185.    See  now  The  Companies  Act  (R.  S.  O.  c.  178).  s.  187, 

See  also  Slierk  v.  Evans.  22  Ont.  App.  242;  Re  Ert,  16  O.  L.  R.  594, 
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I'lUlH   of   I 

in  rii.ii.ly 


KULI8  OF  couai. 

767.  I»  all  actions  brouKht  in  „,.,„„„,,,, 
of  the  Connty  Court  where  the  i.ro™.l    .     J    ''' 
-  ".en-ed,  or  the  Master  in  Cl.an,bLs   (s Z  ,r ' 
m  either  case  as  if  tlie  case  were  in  the  I   .^r      T 
rhange  the  place  of  trial,  an.l  in  t  le  I  e     "InT  ' ' 
...K  Ob  ained  for  that  purpose,  the  Cle  k  of  ,1  p" 
Court  in  which  the  action  was  commeuee,!     a  'L^T 
transmit  nil  papers  in  the  action  to     L  n  rk 
County  Court  to  which  the  place  of  .rial  I      J//, 
all  subsequent  proceedings  shall  be  entitled  in  S' 
nent.oned  Court,  and  carried  on  in  such  last  men 
«  ounty  as  if  the  proceedings  had  oriKinalh  heen 
menced  in  such  last-mentioned  Court.    OR.  lojo 

TM»  Hiih-  whirh  purports  to  Ik.  biised  „n    •  ,■    r    ,.„„„  . 
based  on  C.  R.  12ii»     Tlie  exnrMMlnn  ■■  ui.i,  ,"      '•"'-'fl.    n  ra 
and  .hould  be  "  dupremrCo^T  "^  '■°""    ''  "  '*"'»'»<' 

The  wording  ot  the  Rule  would  seem  to  Indicate  that  th.  .ir.  i 

cr^c:»r:^rxrrx-r  .r~  S 
wrtrr.=/ru,dTer„te'^xr  -  •" 

^°P  R.43!  Supreme  Court:  frr,„».  ,,  Mi, 

Kurarrtl'x^'h,"  "■■P"''*"'"-  ">  '"«  M"!"  In  Chamber,  under  ,b 


Ku.'c  245  applies  to  the  County  Courts:  see  noli 


to  f-      Ruli: 


788.— (1)  These  Rules,  and  the  practice  and  procedur 
m  actions  in  the  Supreme  Court  shall,  so  far  as  thesam 
can  be  apjilied,  apply  and  extend  to  actions  in  tlieConat' 
Court.     C.R.  1216. 

(2)  The  Clerk  of  a  Countv  Court  shall,  subject  to  tin 
direction  of  the  Judge  of  that  Court  in  actions  in  tlii 
County  Court  discharge  all  the  duties  and  have  all  tlif 
tjower  of  tlie  Master,  Registrar,  .Juds^mcnt  Clerk,  Clerk  n! 
tlie  Weekly  Court  and  Clerk  in  Chambers  in  Snpreiw 
Court  actions.    New. 

This  Rule  Is  Intended  to  refer  to  the  whole  biidv  of  Kulrt  w  far 
as  applicable,  and  not  merely  to  those  mentioned  In  this  chapter 

,.  ,^1    ^™''''   *'■  Bruce.   9  O.   L.  R.   38D,  and  other  cases  In  nott  » 
Kulr  245.  supra,  p.  701. 


^  < 


Pftymant  of 
man«r  into 
Court, 
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769. — (1)  Money  to  be  paid  into  the  County  Court  or"""'™'. 
Surrogate  Courts,  shall  be  paid  into  some  incorporated 
lank  designated  for  that  purpose,  from  time  to  time,  by 
order  of  the  Lieutenant-Governor  in  Council;  or  where 
there  is  no  such  bank,  then  into  .  ome  incorporated  bank 
in  which  public  money  of  the  Province  is  then  being  de- 
josited,  and  which  has  been  appointed  for  that  purpose 
by  any  General  Rule  in  that  behalf;  or  if  no  bank  has 
been  appointed,  into  any  bank  in  which  public  money  of 
the  Province  is  being  deposited. 

(2)  The  money  shall  be  paid  in  to  the  credit  of  the  ^•"""i"" 
cause  or  matter  in  which  the  payment  is  made,  with  the 
privity  of  the  Clerk  or  Registrar  (as  the  case  may  be)  of 

the  Court,  and  in  no  other  manner ;  and  such  money  shall 

he  withdrawn  only  on  the  order  of  the  Court  or  a  Judge  wuhdr.w.i 

thereof,  with  the  privity  of  the  Clerk  or  Registrar  of  the 

Court. 

(3)  Where  money  is  paid  in  under  a  plea  of  payment  p'"  <•' 
into  Court,  the  Clerk,  on  the  production  of  the  receipt  of  "'"?"« 
the  bank  for  the  money  or  other  satisfactory  proof  of 

such  payment,  shall  sign  a  receipt  for  the  amount  in  the 
margin  of  the  pleading.    C.R.  1221. 

Where  money  Is  paid  Into  a  County  Court,  or  Surrogate  Court,  to 
wlilch  an  infant  or  a  lunatic  Is  entitled,  it  Is  to  be  forthwitli  trans- 
mitted to  the  Accountant  of  the  Supreme  Court  with  a  statement 
showing  when  it  was  so  paid  In,  and  a  certified  copy  of  all  judgments 
or  orders  affecting  the  same;  see  liule  735.  and  Fe  Mercer.  26  O.  L. 
R.  427.  How  this  is  to  be  effected  Is  not  explicitly  stated.  Whether 
the  Cleric  of  the  County  Court  Is  to  pay  the  money  into  the  Supreme 
Court  as  provided  by  Rules  727,  728,  or  Is  to  forward  a  cheque  pay- 
able to  the  Accountant  of  the  Supreme  Court  leaving  him  to  pay  the 
money  In,  is  not  clear. 

770.  The  Clerk  of  a  County  Court  and  Registrar  of  a 
Surrogate  Court  shall  each  keep  a  book,  such  containing 
an  account  of  all  money  so  paid  into  their  respective 
Courts,  and  of  the  withdrawal  thereof;  and  shall  prepare 
in  the  month  of  January  in  every  year  a  statement  of  all 
money  so  paid  in  and  withdrawn,  and  a  statemcut  of  the 
condition  of  the  various  accounts  upon  the  thirty-first  day 
of  the  preceding  December,  and  shall  transmit  to  the 
Provincial  Secretary  and  to  the  Judge  or  each  of  the 
Judges  of  such  Courts,  a  copy  of  such  statement,  witli  a 
declaration  thereto  annexed.    Form  No.  IS,'?.    C.R.  1222. 

The  word  "  such  "  In  the  second  line  apl>ear.s  to  be  superfluous. 


Clerk  and 
RegU'.rkr  to 
keep  books 
end  render 
Hiatements. 
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KoU  771. 

Uooks  lu  bi 
cp#i>  fof 
tnaiMctiOM. 
Pf»»  for  n- 
lr«rt».  ftc. 


BULKS  or  COLRT. 

771.-(1)  Tlie  book  so  to  be  kept  shall  be  open  fori 
spection  during  the  offioe  hours;  and  the  Clerk  or  Km 
trnr  shall  give  a  certiHente  of  the  state  of  ai,  aconum 
an  extract  therefrom  at  the  request  of  anv  partv  inl, 
ested  or  his  solicito'  on  his  paying  to  the  derk  or  Beji 
trar  the  snm  of  twv-nty  cents  for  such  insvwetion  or  I 
tificate  and  the  sum  of  ten  cents  per  folio  for  such  i.rtr«, 
C.B.  1223.  * 

(2)  The  Official  Gnardian  shall  be  entitled  to  make  ar 
such  search  without  payment  of  any  fee.    .Veir, 


^ 


b«  "pen  I'or  in 
L'lerk  or  Rejij. 
t  ail  account  or 
ny  party  inter 
t'Icrk  or  Begis. 
't'cetion  or  fpr 
i>r  such  extraft, 

f<\  to  make  anv 
AVfc, 
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CHAPTER  XXXII. 


772.--(l)  The  forms  contained  in  the  Appendix  hereto  Poni.i  w 
shall  be  used  with  such  variations  or  modifications  as  cir-  *"  ""' 
comstances  may  require ;  but  any  variance  therefrom,  not 
being  in  matter  of  snbstance,  shall  not  affect  their 
regularity. 

^2)  The  provisions  contained  in  the  form  prescribed 
shall  be  deemed  to  be  authorized  by  these  Bules.  C.B. 
1224.    Amended. 

Sm  Bnc.  R.  April,  1810,  n.  S2. 

In  Tur^uand  v.  FearoH,  40  L.  T.  at  p.  54S,  Tbulger,  IaJ.,  ultf, 
"  ilthoush  Ul«  foriDB  liven  In  the  Judicature  Acts  are  not  absolutely 
binding,  tbejr  are  etUl  ot  aaalBtance  as  lUustratlnK  the  meaning  of  the 
Act."  See  also  Bcott  v.  Creighton,  9  P.  R.  263;  Bolton  v.  BoUon,  3  Ch. 
D.  276;  MaOreait  v.  HeimeMy,  0  P.  R.  48>,  and  Bolicell  t.  Ooatt,  3( 
Ch.  D.  444;  36  W.  R.  65. 

Most  of  the  Forms  In  the  Appendix  to  the  Rules  are  Included  In 
Holmested  A  I^angton's  Forms. 

Where  the  forms  are  defective,  the  defect  should  be  supplied:  The 
fill.  1883,  8  P.  D.  22T. 


SCHEDULE. 

OF  BBLES  AND  0BDEB8  NOT  REPEALED. 

i.  Rules  respecting  the  Trial  of  Election  Petitions 
(Ontario).    23  December,  1903. 

ii.  Bules  for  the  Trial  of  Controverted  Elections.  14 
Lecember,  1908.    (17  O.L.R.,  Ap.  II.) 

See  Holmesteds  Edition  (1909).  ot  the  Dominion  Election  Rules. 
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ADDITIONAL  RULKs. 

PASSED  SUBSEQUENT  TO  THE  OONSOUDATEl,  R,-,^s,  ,„, 

The  ollowing  /<«;«  have  b*.en  pasHed  siuce  the  for 
Komjf  Consolidated  Rules  mme  into  f..rr.,  MnnvJtZ 
ad,l,t.onal  *«/..  have  not  been  nan,.,.ro.l,  »„,  "an  ,  t 
fore,  only  be  identified  by  the  date  uf  their  MngpZ, 

RUl-B  PA8SBI)  DKCKMBER  Wt...  lui:,  ANU  SUBSBOUgmv 
APPROVED  ON  JANC-ARY  2nd,  I'j"""'™™! 

"It  was  repommended  that  fxceptinx  LoBfr  Vacatiot 
the  S.ttin,.s  of  the  Divisional  Courl  be  held  C!': 
menmig  Monday  of  each  week,  except  that  in  themonll 

after  the  6th  of  the  month,  and  that  in  the  montb  o' 
September  the  first  s.ltings  be  held  on  the  first  Ifondaj 
after  the  I4th  of  the  month." 

This  Rule  bu  never  been  ofldallT  publtalied.    It  wm  i>  ii»  i™ 

.Tec.  ,«  ,a„ua^y."i/,','-  's^i  On"  o;«':;Je"n  "T.T '""  "  ™' 
RtJI.E  PASSED  l-,iii  SEPTEMBER,  1!)13 

773.  It  is  ordered  that  the  following  amendments  b« 
made  m  the  Consolidated  Rules  and  Tariff  of  Costs; 

' '  The  prefatory  note  to  tariff  B.  p.  208,  is  amended  so 
as  to  read  as  follows:  '  payable  in  stamps,  except  where 
the  officer  -s  not  paid  by  salary,  or  has  not  oommuled  Ms 
fees,  or  unless  otherwise  expressly  provided,'  and  h 
adding  thereto  the  following  items : '  on  renewal  of  writs, 
one  dollar,'  and  '  to  special  examiners,  markin,?  exhibits. 
twenty  rents : '  these  amendments  to  be  retrn-active  and 
to  be  deemed  to  have  been  in  force  since  the  1st  of  Sep- 
lemher  instant; 

"  And  that  the  form  for  the  indorsoiiiciif  of  sreriall; 
indorsed  writs  (No.  5)  be  amended  by  addin?  tiiereto, 
following  the  specific  claim,  the  words  "  and  the  plaintiff 
further  claim?  $  for  costs;'  and  llial  lo  the  form 

for  the  statenicHt  of  claim,  (No.  10)  be  added  thefolloif- 


ADDITIONAL  RULEil. 
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ing  note  '  the  date  of  the  writ  should  be  given  at  the  head  a^  >"- 
of  the  etatenient  of  claim,  thus,  Writ  issued 

19  .' 
'  And  that  form  No.  60  be  amended  by  striking  out  the  ''■'«'  ">■ 

hgures  285  to  295  where  they  oc^ur  on  page  175,  and  sub- 
stituting the  figures  280  to  290; 

(2)  "That  Rules  609,  and  6K,  lub-section  2,  be  Am,iidm..i^ 
amended  by  inserting  in  each  rule  aftc-  ihe  word '  infant '  Sis " " 
the  words  '  or  lunatic  who  has  no  committee  except  the 
Inspector  of  Prisons  and  Public  Charities,'  and  by  add- 
ing to  each  of  the  said  rules  the  words  '  notice  of  such 
application  shall,  unless  otnerwise  ordered,  also  be  given 
to  such  lunatic'  " 

RULE  PASSED  Sni  NOVEMBER,  1913. 

177  (1)  OfSce  hours  during  vacation  shall  be  from  10  o""  <"'" 
a.m.  to  12  noon.    This  rule  to  be  known  as  177  (1),  and 
til  take  effect  immediately.* 

RUt,B  PASSED  1>T  DECEMBER,  191S. 

(1)  That  Rule  494  be  amended  by  inserting  in  f'e  Jfj;*"/,"; 
fourth  line,  in  lien  of  the  words  "  a  copy  "  the  words 

five  copies,"  and  in  the  fifth  line,  after  the  word 
thereof  "  the  words  "  and  of  the  reasons  therefor,  -ju- 
less  reported." 

(2)  In  Rule  477,  line  5,  substitute  the  word  "  direc- r«i.  »77. 
tiona  "for"  tions." 

(3)  In  form  3,  the  last  line  but  one,  substitute  "  de  T„mh. 
fence  "  for  "  offence." 

(4)  In  the  County  Court  Tariff,  page  207,  amend  item  co.  T.ncr. 

20  by  striking  out  the  word  "  senior." 

(5)  In  the  County  Court  Tariff,  page  207,  amend  item 
18  by  adding  after  the  word  "  Judge  "  the  words  and 
figures  "  not  exceeding  $15.0,  " 

(6)  In  the  Tariff  of  Disbursements  (page  210)  after  ^.h«;J 
the   items   relating  to   Commissioners   add   the   words  »•■"• 


•  Tn  the  ofllcial  «niy  no  numlier  i»  giv™  to  this  Bute,  nor  are  'he 
various  clauKi  numbered,  conBequentlir  the  numbering  ot  the  cl»""« 
is  not  official,  but  merely  for  convenience  of  reference. 
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DUbane- 
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>VI.U  or  COCKT. 

»•  ••  upon  i-verj-  c.nmii(.!.inti  Bppointitiij  u  ,.„ni,„u.i„ 
Ink..  nffi.iavits,  etc.,  W.OO."  "ni,„,„i„„, 

(7)  In  Rule  «i-7  0(1(1  clniiHe  077  (1)  an  f„ll„ws: 

'•  more  Oie  amount  rcnlu,.,]  is  «niall  Ihi.  taxing  „i 
nmy  fix  a  l(.i.«..r  sum  tl.nn  vvonid  !«.  all„«-,.,l  u,„,„  , 

(8)  In  Rule  760  iuHert  after  the  wor.]  ••  ,„„„„„j 
the  second  line  the  words  "  „r  „f  the  odice  hcin/vacu 

■>r!^^  tr  ^u^^"?".  "'   ^^'^^'  '"''^   "   ""'«   foil"'!"?  1 

Jo.  p.  205, '   the  .IudK«  or  officer  hoari„K  «nv  motion 
aJlow  a  smaller  fee  than  above  provided." 

RfLES  PASSED  ilrll  DKCEMBKR.  1!M3.  AND  ORPKKED  TO  n 
INTO  TORCK  IMMEWATEI.Y.       ""•"  ™  ' 

86.— (6)  An  affidavit  shall  not  he  necessary  when 
appearance  is  entered  by  the  Official  Guardian  f„r 
mtant  or  lunatic. 

66.— (2)  On  the  signing  of  default  judgment  the  off 
sigiimg  judgment  may  fix  and  ascertain  cost.s  with 
taxation. 

Tlilj  Ruir  waa  probably  Intended  to  be  661  (21. 

112.- (3)  Where  a  de<'endant  who  has  appeared  ti 
writ  which  is  specially  indorsed  and  tiled  the  affida 
required  by  Bnle  56  does  not  file  a  statement  of  defei 
within  the  time  limited,  his  affidavit  .shall  stand  as : 
defence  and  notice  of  trial  may  be  at  mit'c  served. 

The  tariff  of  disbursements  is  amended  &a  follows:  i 
page  210,  item,  "  fees  to  witnesses  residing  over  thi 
miles  from  the  Court  House,"  strike  out  fiRures  "  1.23 
and  insert  "  per  diem  1.50." 

Amend  items  relating  to  fees  payable  to  piofessioi 
witnesses  by  striking  out  the  figure  "  4  "  wlicif  it  a 
pears,  and  insert  after  the  words  "  per  diem  "  in  ea 
item,  the  words  and  figures  "  Unless  otherwise  providi 
by  Statute,  $5.00." 

Add  to  the  item  relating  to  witnesses  the  words:  " 
rea.soimi)le  sum  may  be  allowed  for  the  preparation  i 
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iiDj'  plan,  moilcl  or  pliotonnipli,  wlipn  iiereBsarr  for  the  ■•Jy,  «•»■ 
due  undorstamlinK  of  tlic  evidence." 

RULES  PASSED  JUNE  Itni.  1914. 

Rules  491  anil  492  are  repealed  and  the  following  siili  0",^^"" 
litituted  therefor:—  mi.Vm 

492.— (1)  An  appeal  from  a  .judKmeDt  pronounced  at  a  i'„'/'*',i;"" 
trial  or  a  motion  for  a  new  trial  shall  be  by  a  notice  of  """i 
motion  retnmabic  before  a  Divisional  Court  seven  days 
after  sen-ice,  and  shall  be  set  down  to  be  heard  within 
fifteen  days  from  the  date  of  the  judgment. 

(2)  All  other  appeals  shall  be  by  a. notice  of  motion  "'^[^, 
returnable  before  a  Dinsional  Court  two  clear  days 
after  service,  and  shall  be  set  down  to  be  heard  within 
seven  days  from  the  date  of  the  judgment  or  order. 

(3)  Cases  shall  be  entered  on  the  list  for  hearing  as 
soon  as  the  papcs  are  completed. 

(4)  If  the  evidence  is  not  deposited  within  seven  days 
after  notice  from  the  office  of  the  Begistrar  f  the  High 
Court  Division  that  it  has  been  received  fn  -  the  steno- 
grapher the  appeal  shall  be  deemed  to  be  a'  ^doned  and 
costs  may  be  taxed  as  provided  by  Rule  660. 

(5)  The  notice  of  motion  may  be  according  to  the 
following  form : — 


Entrr  fur 
bfftrini. 


STYLE  OF  CAUSE. 

Take  notice  that  the  appeals  to  a  Divisional 

Court  from  the  judgment  (or  order)  pronounced  by 
on  the  day  of  ,  191    ,  on  the 

following  grounds  (stating  them  briefly) 

Dated  the  day  of  ,  191    . 


solicitor  foi- 


To 


,  Esq., 
solicitor  for 


See  supra,  p.  1089  et  teq. 

676.— (5)  Costs  payable  ont  of  the  proceeds  of  land  ''■"''  ^■ 
sold  under  the  Devolution  of  Estates  Act  shall  be  allowed 
and  taxed  according  to  Tariff  "  E  "  to  these  Rules. 

For  Tarin  C.  referred  to  In  tllia  Utile:  see  in/ro.  p.  1558. 
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BBGUl^ATIONS  OF  Jl'DT.ES. 


Ordan  •■ 
to  moacr 


O 


Ordtn 
rnpmttiag 
none/  of 

infants,  tte. 


Doty  of 
•■Mn  oi 
Court. 


PMiins 
rfeordu 


REGULATIONS  MADE  BV  THE  JUDGES  OF  n 
HIGH  COURT  OF  JUSTICE  («)        ^* 

OBDEKS  BELATINQ  TO  MONEYS  IN  COURT. 

September  18tk,  1899. 

1.  As  a  general  rule  all  orders  affecting  monev 
Cour  ,  ought  to  be  entiUed  in  the  cause  or  matre  to  tl 
credit  of  which  the  said  money  is  standing  in  Cou 
v^here  there  is  any  such  cause  or  matter;  and  in  ca, 
where  money  ha^  been,  by  mistake,  paid  into  Court  to 
credit  of  some  non-existing  cause  or  matter,  the  orde 
correcting  the  mistake  should  be  entitled  in  the  cause 
matter  to   he  credit  of  which  the  money  was  intend 
be  paid  mto  Court,  and  should  recite  the  mistake, 

2.  All  orders  affecting  the  moneys  in  Court  of  infant 
or  other  persons  under  disability,  ought  to  be  made  oi 
the  application  of  such  persons,  by  their  guardians,  ne, 
friends,  or  committees,  as  the  case  may  be;  or,  if  mad, 
on  the  application  of  any  other  person,  it  should  apnea 
by  the  order  that  the  person  under  disability  whosi 
money  is  sought  to  be  affected,  had  due  notice  of,  and  ii 
so,  was  properly  represented  on  the  application. 

3.  Officers  are  to  be  careful  to  see  that  all  orders  anc 
judgments  settled  or  issued  by  them,  are  drawn  np  ii 
conformity  with  the  foregoing  Regulations. 

PASSINO  BECOBnS  AND  ENTEWNG  CAUSES  FOB  TRIAL,  OR 
HEABINO. 

October  SSth,  1899. 

4.  Prom  and  after  the  first  day  of  .laniiary  nest 
(inOO),  all  officers  pa.saing  records  arc  hereby  directed, 
and  required,  to  see  that  tltey  contain,  in  addition  to  a 
certified  copy  of  the  pleadings,  a  note  or  memorandum 
stating  the  state  of  the  action  as  against  every  defendant 
or  defendants  who  has,  or  have,  put  in  no  defence,  or  as 

(o>  These  Regulations  were  made  for  the  gui(ian<-e  of  the  olBwri 
of  the  Court,  and  are  atlll  operative. 


EEGULATIOKS  OF  JUDGES. 


1447 


against  whom  the  action  has  been  discontinued.   No  extra 
charge  is  to  be  made  for  such  note  or  memorandum. 

5.  All  officers  and  clerks  wlien  entering  causes  for  trial, 
or  for  hearing  on  motion  for  judgment,  are  required  to 
see  that  the  same  are  in  a  proper  state  for  trial,  or  hear- 
ing, and  are  not  otherwise  to  enter  the  same ;  and  for  that 
purpose  may  require  either  the  production  of  the  Record, 
or  a  certificate  of  the  state  of  the  action,  when  the  neces- 
sary information  cannot  he  obtained  from  their  own 
books  of  office  (a). 

REGULATIONS  MADE  BY  THE  .JUDGES  OP  THE 
HIGH  COURT  OF  JUSTICE,  ON  THE  17th 
DECEMBER,  1904. 


rRANSMISSION   OF  DOCCMEKTS  TO  CENTBAL  OFFICE. 

6.  "When  the  Judge  at  a  trial  reserves  judgment  in  any  J™Jf '■' 
ease,  elsewhere  than  at  Toronto,  the  Clerk  of  the  Court  f,',™'|:]i,"'  • 
shall  forthwith  forward  the  Record  and  Exhibits  to  the 
Central  Office. 

7.  All  Local  Officers  of  the  Court  when  sending  papers 
or  Exhibits  to  the  Central  Office  shall  indorse  on  the 
wrapper  enclosing  such  papers  or  Exhibits,  the  short 
style  of  cause,  the  title  of  the  Officer  sending  them,  and 
the  purpose  for  which  they  are  sent, — e.g.,  "  Jones  v. 
Smith.  From  Local  Registrar  at  Brantford,  for  Appeal 
to  Divisional  Court  "  or  "  For  Mr.  Justice  Magee  "— 
or  as  may  be. 

SETTING  DOWN   CAUSES. 

8.  When  a  case  is  required  to  be  set  down  for  a  Divi-  f";;""  ■'»'"' 
sional  Court  (a).  Weekly  Court,  or  Chambers,  the  officer w.jkiy_^cou« 
shall  require  the  party  desiring  the  case  to  be  set  down 

to  indorse  on  the  notice  of  motion  the  name  of  the  office 
in  which  the  action  or  proceeding  was  commenced,  and 
the  officer  shall  not  set  down  any  case  without  such  in- 
dorsement unless  otherwise  ordered  by  the  Court  or  a 
Judge. 


(o)  See  further  Regulation  of  25th  June,  IS14.  infra,  p.  1449. 
The  Divisional  Court  here  referred  to  was  a  Divisional  Court  of  the 
former  High  Court. 
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aULES  OF  COUBT. 


SettUment 
of  jadfineDl, 
•tc.    of 
AppclUt« 
DivUlon. 


Sif  Bine  of 
■nsh  jadg- 
mMilf.  •ic. 


Dntr  of 
Janior 
Rrrl>trar. 


AuliUnt 
RcfUtrkr, 
App.   DIt. 


Enirj  of 
Jiidnni>iitii  of 
App.  I>lv, 


Caitodr 

«f  SSftl. 


KEGULATION  MADE  BY  THE  JUDGES  OF  TB 
SUPREME  COUBT  OF  ONTARIO. 

January  2nd,  1913. 

The  Senior  Registrar  of  the  former  High  Court 
Justice,  in  addition  to  the  duties  hitlierto  performed  1 
him,  shall  settle  all  judgments  or  orders  of  a  Didsion 
L/Ourt. 

The  Registrar  of  the  former  Court  of  Appeal  slia 
perform  the  duties  of  Registrar  of  tlie  Appellate  Dirisio 
act  as  Registrar  at  the  sittings  of  the  First  Division 
Court,  and  sign  all  judgments  and  orders  of  the  Div 
sional  Courts. 

The  Junior  Registrar,  Mr.  Best,  shall  act  as  Registra 
of  the  Second  Divisional  Court  and  shall  perform  sue 
other  duties  as  from  time  to  time  shall  be  assigned  t 
him  by  the  Judges. 

The  Assistant  Registrar  of  the  former  Court  of  Appea 
shall,  under  the  supervision  of  the  Registrar  of  the  Kf 
pellate  Dmsion,  perform  the  office  duties  appertainini 
to  the  Appellate  Division,  including  the  setting  down  o 
appeals,  the  preparation  of  Cause  Lists,  and  shall  unde 
such  supervision  also  perform  such  other  duties  as  fron 
time  to  time  shall  be  assigned  to  him  by  the  Judges. 

The  Usher  of  the  former  Court  of  Appeal  shall  be  th, 
LJsher  of  the  Appellate  Division,  have  charge  of  thi 
Judges'  Librar)-,  act  as  messenger  for  the  Judges  of  th< 
Umsional  Courts,  and  perform  such  other  duties  in  con 
nection  with  the  office  of  the  Clerk  of  the  Supreme  Conrl 
and  Registrar  of  the  Appellate  Division  as  from  time  ti 
time  may  be  assigned  to  him. 

All  judgments  and  orders  of  the  Divisional  Courts 
sliall  be  entered  in  the  office  of  the  Registrar  of  tlie 
High  Court  Division  (a). 

The  seal  of  the  Supreme  Court  shall  be  in  the  castodv 
of  the  Clerk  of  Records  and  Writs. 


(o)  Thla  regulitlon  hi  at  variance  with  the  «ulf».  see  R«lci  315, 511 
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!  liEGULATION  MADE  BV  THE  HON.  THE  CHIEB^ 
JUSTICE  OF  ONTARIO  AND  THE  HON.  ME. 
JUSTICE  MIDDLETON  AND  THE  HON.  MR. 
JUSTICE  KELLY. 

Jnne  S5th,  1914. 
Where  an  action  has  heen  transferred  from  a  County  K«™rii»  in 

^    actions    trans 

or  Surrogate  Court  to  the  supreme  Court,  a  niemoran-  {Jfjjjj/"" 
(him  should  be  added  to  the  record,  showing  this  fact  and  conns, 
the  authority  of  the  transfer,  e.g. : 

"  This  action  was  brought  in  tlie  County  (or  Surro- 
gate) Court  of  the  County  of  ,  and  was 
transferred  to  the  Supreme  Court,  under  sec.  22,  sub-sec. 
3,  of  the  County  Courts  Act — or,  by  order  of  the  Hon. 
Mr.  Justice  A.  B.,  under  see.  22,  sub-sec.  5,  of  the  County 
Courts  Act — or  as  the  case  may  be." 

txstructions  issued  to  officers  of  the  court  bv  the 
Inspector  of  Legal  Offices. 


April  4th,  1914. 

Under  The  Marriaije  Act  (being  R.  S.  0.  1914,  c.  148),  *««""" 
s.  37  (4),  it  is  prorided  that  no  trial  shall  be  had  until  j^»iJJ|jy[^ 
after  ten  days  notice  to  the  Attorney-General,  and  that  he  'J'jj^ijj 
may  intervene  at  any  stage  of  the  proceedings. 

Actions  have  been  tried  recently  in  which  no  notice  of 
any  kind  has  been  received  by  the  Attorney-General,  and 
he  lias  directed  me  to  advise  you  to  notify  bis  Depart- 
ment.— 

1.  Whenever  a  writ  is  issued  in  an  action  to  declare  a 
marriage  invalid,  and  also 

2,  Whenever  a  case  involving  the  validity  of  a  mar- 
riage is  set  down  for  trial. 

And  to  inform  the  solicitors  for  the  parties  at  the  same 
time  of  the  provisions  of  The  Marriage  Act,  above  re- 
ferred to. 


Entrx  of 
Kctlona  for 
iri*]. 


1  -iJO  IXSTRUCTIO.NS  TO  OFFICERS  OP  toilll. 

No  action  shouldbe  placed  on  the  peremptory  li,t„„, 
proof  has  been  furnished  to  you  that  teu  davs  not- 
trial  has  been  given  to  the  Attorney-Geueral.' 

See  Reii  v.  Aull.  32  O.  L.  R.  88,  and  tupra,  p.  13. 

April  nth,  1914. 

All  actions  must  be  entered  for  trial  not  later  tha 
the  sixth  day  before  the  commencement  of  the  sittinc 
nule  248  (c).  *" 

«*"."o"t'-  ,  Immediately  after  the  list  is  closed  yoa  should  send  t 
..»!  .0  j.d„.  the  Justice  who  is  to  take  the  sittings,  addressed  to  him  a 
Osgoode  Hall,  Toronto,  a  list  of  the  actions,  Au[  ao 
criminal  (the  latter  to  be  obtained  from  the  Crown  K\ 
tomey),  to  be  tried  at  such  sitting,  with  a  statement  o 
tbe  nature  of  each,  and  whether  it  is  to  be  with  or  withon 
a  jury. 

You  arc  also  reminded  that  ffw/e  2(13  (1)  must  \, 
strictly  complied  with,  an  J  that  when  forwarding  paper 
to  Toronto,  the  list  of  exhibits  must  accompany  them. 


TrftnimlB 
ifon  of 
pspon. 
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FORMS 


FORMS  OF  WRITS  OF  SUMMONS,  AND  NOTICE  IN 

LIEU  THEREOF. 
No.  1. 


General  Form  of  Writ  of  Summons, 
indorsed)  (o). 

In  the  Supreme  Court  of  Ontario  (6). 


(Noi  specially 


Between  A.B.,  Plaintiff, 

and 
CD.,  and  E.F.,  Defendants. 

Name  and  title  of  Sovereign,  e.g.,  George  the  fifth,  by  the 
Grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  of  the  British  Dominions 
Beyond  the  Seas,  King,  Defender  of  the  Faith, 
Emperor  of  Indii.. 


To  CD.  of 


m  the  County  of 


and  E.F.  of 


We  command  you,  that  within  ten  days  after  the  service 
of  this  writ  on  you,  inclusive  of  the  day  of  such  service, 
you  cause  an  appearance  to  be  entered  for  you  in  this 
action,  and  take  notice  that  in  default  of  your  so  doing 
the  plaintiff  may  proceed  therein,  and  judgment  may 
be  given  in  your  absence  on  the  plaintiff's  own  shewing 
and  you  may  be  deemed  to  have  admitted  the  plaintiff's 
claim  and  (subject  to  Rules  of  Court)  will  not  be  en- 
titled to  notice  of  any  further  proceedings  herein. 

Witness,  the  Honourable  Chief  Justice  of 

Ontario  in  the  year  of  Our  Lord,  19 

{Signature  of  Officer.) 


(a)  For  form  ot  writ  o(  summons  where  It  Is  to  be  apeclally  in- 
dorsed: see  No.  5. 

(6)  It  Is  to  bo  observed  tbat  in  none  ot  lUe  forms  is  there  any 
other  title  ot  the  Court.  The  name  ot  the  Division  is  no  longer 
necessary:  see  Jud.  Act,  a.  12. 
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Memorandum  to  be  subscribed  on  the  writ. 

X.B.-Tliis  writ  is  to  be  served  nitliin  12  .-alendar  montl,, 

from  the  date  tliereof,  or  if  renewed,  witlnn  !■  .T 

dar  months  fron.  the  date  of  such  rcnewji  ^  £ 

the  day  of  bucIi  date,  and  not  afterwards.  '^ 


Appearance  may  be  entered  at  the 


office  at 


To  be  inserted  in  the  margin. 
Issued  from  the  Central  Office,  Toronto,  (.,  f^n,  the 
office  of  the  Deputy  Clerk  of  the  Crown,  or  Deprtr 
or  Local  Registrar  in  the  County  of  ." 

(Signature  of  Officer.) 

Indorsements  to  be  made  on  the  writ. 

The  i)laintitr's  claim  is  for,  &c,  (as  in  Form  No  4  or  as 
fiat)  be.)  ' 

This  writ  was  issued  by  E.  F..  of  solicitor  for 

the  said  plamtiff  who  resides  at  [or  this  writ 

was  issued  by  the  plaintiff  in  person]  who  resides  at 

[mention  the  city,  toun  or  township,  and  also  the 
name  of  the  street  and  number  of  the  house  of  the  plain- 
tiff s  residence,  if  any,  or  in  case  of  a  township  the 
number  of  the  lot  and  concession.] 

Indorsement  to  be  made  on  the  writ  withiii  three 
days  after  service  thereof. 

This  writ  was  served  by  X.Y.  on  CD.  [tlie  defendant 
"roneof  thec-afendants],  on  ,  the  dav  of 

,  19 


This  memorandum  is  made  this 


19 


dav  of 


(Signed) 
Address. 


X.Y. 
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No.  2. 

Writ  fo>-  service  out  of  Ontario.    {Not  Specially 
Endorsed.) 

In  the  Supreme  Court  of  Ontario. 

Between  A.B.,  Plaintiff, 

and 
CD.  and  E.F.,  Defendants. 

Name  and  title  of  Sovereign,  e.g.,  George  the  fifth,  by 
the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  of  the  British  Dominions 
Beyond  the  Seas,  King,  Defender  of  the  Faith, 
Emperor  of  India. 

To  CD.,  of 

We  command  yon,  CD.  that  within  [here  insert  the 
number  of  days  directed  by  the  order  allowing  service] 
after  the  service,  on  you,  of  this  writ  [or  notice  of  this 
writ  as  the  case  may  be  (a)]  and  of  the  plaintiff's  state- 
ment of  claim  delivered  herewith,  inclusive  of  the  day  of 
such  service,  yon  cause  an  appearance  to  be  entered  for 
you  in  this  action,  and  your  defence  thereto,  if  any,  to  be 
delivered  within  10  days  thereafter;  and  take  notice  that 
in  default  of  your  so  doing  the  plaintiff  may  proceed 
therein,  and  judgment  may  be  given  in  your  absence  on 
the  plaintiff's  own  shewing  and  you  may  be  deemed 
to  have  admitted  the  plaintiff's  claim  and  (subject  to 
Bules  of  Court)  will  not  be  entitled  to  notice  of  any 
further  proceedings  herein. 

Witness,  the  Honourable  Chief  Justice  of 

Ontario  at  in  the  year  of  Our  Lord,  19    . 

{Signature  of  Officer.) 

Additional  Indorsement  to  be  made  on  the  writ  {b). 

N.B.— This  writ  is  to  be  used  where  the  defendant  or 
all  the  defendants  or  one  or  more  defendant  or  defend- 
ants is  or  are  out  of  Ontario.    When  the  defendant  to  be 


(a)  See  Hule  29. 

(^)  The  writ  l8  to  Ijear  tlie  other  Indorsements.  anB  alw  the  mar- 
ginal note  set  forth  in  Form  1. 
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served  is  uot  a  Uritish  subject,  aud  is  u„t  i„  BHti,,,  . 
mmions,  notice  of  the  writ,  and  not  the  writ  *' 

be  served  upon  him.  '  '* '' 


No.  3. 

.\otice  of  writ,  in  lieu  of  writ,  to  be  given  out  of  0,U,mo 

In  the  Supreme  Court  of  Ontario. 

Between  AM.,  I'laintitf, 
and 

ToG.tf.,of  C'^- and  £.F.,  Defendants. 

Take  notice  that  A.  B.,  of  has  commenoed 

an  action  against  you,  G.  H..  in  His  Majesty's  Supreme 
Court  of  Ontario,  by  writ  of  that  Court,  dated  the 

day  of  A.D.  19  ;  which  writ  i.. 

indorsed  as  follows  [copy  in  full  the  indorsements]  fand 
you  are  required  within  days  after  the  receipt  of 

this  notice  and  of  the  plaintiff's  statement  of  clahn  to 
be  served  herewith,  inclusive  of  the  day  of  such  receipt 
to  defend  the  said  action,  by  causing  an  appearance  to  be 
entered  for  you  in  the  said  Court  to  the  said  action,  and 
your  defence  thereto,  if  any,  to  be  delivered  within  10 
days  thereafter;']  and  in  default  of  your  so  doing,  the 
said  A.B.  may  proceed  therein,  and  judgment  mav  be 
given  in  your  absence  on  the  plaintifif's  own  shewing 
and  you  may  be  deemed  to  have  admitted  the  plaintiff's 
claim  and  (subject  to  Rules  of  Court)  wUl  not  be  entitled 
to  notice  of  any  further  proceedings  therein. 

'Wlierc  the  icrit  Is  upeclaUv  Indoned  hmil  tht  wonts  in  incMi 
fijifl  substHute: 

"And  you  are  require<l  within  day.s  after  tbe 

sernce  of  this  notice  on  you,  inclusive  of  tlie  day  of  such 
notice,  if  you  desire  to  defend  the  said  action.to  cause 
an  appearance  to  be  entered  for  you  tlierein  and  further 
within  the  same  time  to  file  an  affidavit  in  the  office  in 
which  yo.ur  appearance  is  to  be  entered,  shewing  the 
nature  of  your  defence  (if  any)  (o  the  plaintiff's  claim, 
and  to  forthwith  serve  a  copy  upon  the  jilaintiff's 
.solicitor."  \As  amended  btf  Biile.  IH  Decemher.  1913). 
See  supra,  p.  144.S. 
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Appearance  may  be  entered  at  the  office  at 

Dated,  &c. 

X.  r.,  of  &c. 

Solicitor  for  A.B. 

N.B. — This  notice  is  to  be  used  when  the  person  to  be 
served  is  not  a  British  subject,  and  is  not  in  British  do- 
minions. 

Indorsement  to  be  made  on  the  notice  of  the  writ  after 
service  thereof: 

This  notice  was  served  by  X.  Y.,  on  O.  B.,  (the  defend- 
ant or  one  of  the  defendants)  on  the  day 
of                    19 


This  memorandum  is  made  on 
day  of  19 


the 


No.  4.         Indorsements  on  Writs  of  Summons. 
Money  Claims  {where  writ  is  not  specially  Indorsed.)  (o) 
The  plaintiff's  claim  is  $  for  the  price  of  goods 


sold. 

The  plaintiff's  claim  is  $ 
interest]. 

The  plaintiff's  claim  is  $ 
the  price  of  goods  sold,  and  $ 
$  for  interest. 

The  plaintiff's  claim  is  $ 

The  plaintiff's  claim  is  $ 
as  a  clerk  [or  as  the  case  may  be]. 

The  plaintiff's  claim  is  $  for 

money  lent. 

The  plaintiff's  claim  is  $           for    penalties    under 
the  Statute  E.  S.  0.  Ch.  ^  

'  (oT^here  any  of  the  claims  mentioned  In  this  Form  are  intended 
to  he  ••  .recl.117  indorsed  "  fuller  partlcnla™  .re  also  required:  see  ,0.1 


for  money  lent  [and 

whereof  $  is  for 

for  money  lent,  and 

for  arrears  of  rent, 
for  arrears  of  salary 


interest     upon 
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o 


The  plaintitl's  olaim  is  t  f„. »      » 

[and  *  ™„„e>.  e™e'„7edj  a»  a ToSJr '^"'^ "»- 

The  plaiiiliflf-H  duiiii  is  $  f„r    ,,,    „  .    . 

l^lale  characur  a.  auctioneer,  broker,  rf;,.  """"""    «' 

The  jilaiutiff'g  daiui  is  $ 
once. 

The  plaintiff's  claim  is  $ 
ul'  goods 


The  plaintiff's  claim  is  $ 
••upation  of  a  house. 

The  plaintiff's  claim  is  $ 

The  plaintiff's  claim  is  $ 


for  medical  altend- 
for  the  warehousinif 
for  the  use  and  oc- 


for  work  done. 

for  board  and  lodging. 

.hJll^f'''"/'"!'^''  "'"^  '^  *  *■<"•  '"onov  received  br 

the  defendant  as  agent  of  the  plaintiff        '  ' 

The  plaintiff's  claim  is  $  upon    a    bill    of  e.-- 

.•l.an,.o  n„.,.pted  [,„■  drawn  .,■  i,ul„rstHl]  bv  the  defcX 

noi?L'd^r"'^V'''*'"l  '^  *  "P""    "    !"■«-'«'»- 

note  made  [nr  indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  $  against  the  defendant 

'.LZ"  "r"  '"^.'-'^P'*"''  a°<'  against  the  defendant  C.  D.  as 
drawer  [o,-  mdorser],  of  a  bill  „f  exchange. 

The  plaintiff's  cUim  is  *  for  calls  upon  shares. 

Clahnx  for  Damages  and  other  Rdief. 

The  j.laintiff's  claim  is  for  damages  for  breach  of  a 
contract  to  employ  the  plaintiff  as  traveller. 


y 
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The  plaintiff's  claim  is  for  damagM  for  wrongful  dis- 
mi«gal  from  the  defendant's  employment  as  traveller 
[and  $  for  arrears  of  wages]. 

The  plaintiff 'r  claim  is  for  damages  for  the  defendant's 
wrongfully  quitting  the  plaintiff's  employment  as  man- 
ager. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty 
as  factor  \or  &c.]  of  the  plaintiff  [and  $  for  money 

received  as  factor,  &c.]. 

The  plaintiff's  claim  is  for  damages  for  '  '-each  of  the 
terms  of  a  deed  of  apprenticeship  of  \.Y.  t  the  defend- 
ant \or  plaintiff]. 

The  plaintiff's  claim  is  for  damages  for  non-compli- 
ance with  the  award  of  X.  Y. 

The  plaintiff's  claim  is  for  damages  for  assault  [and 
false  imprisonment,  and  for  malicious  prosecution]. 

The  plaintiff's  claim  is  for  damages  by  reason  of  the 
defendant's  negligence  as  solicitor  of  the  plaintiff. 

The  plaintiff's  claim  is  for  damages  for  negligence  in 
the  custody  of  goods  [and  for  wrongfully  detaining  the 
same]. 

The  plaintiff's  claim  is  ior  damages  for  negligence  in 
the  keeping  of  goods  pawned  [and  for  wrongfully  detain- 
ing same]. 

The  plaintiff's  claim  is  for  damages  for  negligence  in 
the  custody  of  furniture  lent  on  hire  \or  a  carriage  lent], 
[and  for  wrongfully,  &c.]. 

The  plaintiff's  claim  is  upon  a  bond  conditioned  not 
to  carry  on  the  trade  bf  a 

The  plaintiff's  claim  is  for  damages  for  breach  of 
duty  in  and  about  the  carriage  and  delivery  of  machin- 
ery by  sea. 

The  plaintiff's  claim  is  for  wrongfully  depriving  plain- 
tiff of  goods,  household  furniture,  &c.,  being,  &c. 

The  plaintiff's  claim  is  for  damages  for  libel.  The 
libel  complained  of  was  published  {pxve  date  and  manner 

of  publication]. 
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The  plaintiff  •«  claim  U  for  uamageg  for  Rlander  Tl,. 
-lander  complained  of  wa«  tbe  »peaking  of  the  word! 
li/uote  them]  on  the  v,a.v  of 

The  plaintiff -8  claim  i>  to  recover  poBsewioa  of  wod. 
wronglully  distrained,  being,  kc.  * 

dirtraintg"""'"  "'*"  '  "  ''"'  '''""'**'  '"  '"'P'OP*"! 

The  plaintiff's  claim  is  for  damages  for  fraudulent 
misrepresentation  on  tbe  sale  of  a  hor.e  [or  a  business 
or  shares,  or  &c.].  """iness, 

The  plaintiff's  claim  is  for  damages  for  fruudnlent 
misrepresentation  of  the  credit  ot  A.  B. 

The  plaintiff's  claim  is  for  a  loss  under  a  policy  of  tire 
insurance  upon  bouse  and  furniture. 

The  plaintiff's  claim  is  for  damages  for  breaches  of 
covenants  contained  in  the  lease  of  a  farm. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the 
plaintiff  from  the  defendant's  negligence  as  a  medical 
man 

The  plaintiff's  claim  is  for  damages  for  injury  to  the 
plaintiff  by  the  negligent  driving  of  the  defendant  or  his 
servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the 
plaintiff  while  a  passenger  on  the  defendant's  railway  bv 
the  negligence  of  the  defendant's  servants. 

The  plaintiff's  claim  is  as  executor  o!  A.  B.  deceased, 
for  damages  for  the  death  of  the  said  A.  B.,  from  injuries 
received  while  a  passenger  on  the  defendant's  railway, 
by  the  negligence  of  the  defendant's  servants. 

The  plaintiff's  cleim  is  for  damages  for  breach  of 
promise  of  marriage. 

The  plaintiff's  claim  is  for  damages  for  the  seduction 
of  the  plaintiff's  daughter. 

The  plaintiff's  claim  is  for  damages  for  breach  of  con- 
tract to  accept  pay  for  goods. 
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The  plaintiff 'i  claim  ia  for  damages  for  breach  of  war- 
ranty of  a  hone. 

The  plaintiff's  claim  is  for  damages  for  th?  infringe- 
ment of  the  plaintiff's  patent. 

The  plaintiff's  claim  is  for  dower  out  of  lot 
(of  describing  the  property  otherwine  with  reasonable 
certainty).    And  take  notice  that  the  plaintiff  claims 
damages  for  the  detention  of  her  dower  from  the 
day  of 

The  plaintiff's  claim  is  to  recover  possession  of  a  house, 
No.  in  street,  in  the  City  of  Ottawa ;  {or 

of  the  X.  E.  V4  of  lot  2,  in  the  3rd  concession  of  the 
township  of  in  the  county  of  ) 

And  for  mesne  profits.    And  for  an  acconnt  of  rents  or 
arrears  of  rent. 

//  an  injunction  is  claimed. 

The  plaintiff's  claim  is  for  an  injunction  to  restrain  the 
defendant  from 


Claims  to  equitable  relief. 

The  plaintiff's  claim  is  as  creditor  of  X.  Y.,  of 
deceased,  to  have  the  [real  and]  personal  estate  of  tUe 
said  X.  Y.,  administered.    The  defendant  C.  V.,  is  sued  as 
the  administrator  (or  executor)  of  the  said  X.  Y.  [an(': 
the  defendants  E.  F.  and  0.  B.  as  his  co-heiroP.t-lair]. 

Tlie  plaintiff's  claim  is  as  a  legatee  under  the  will 
.lated  the  day  of  18      of  X.  Y. 

deceased,  to  have  the  [real  and]  personal  estate  of  the 
said  X.  Y.  administered.  The  defendant  C.  D.  is  sued  as 
the  executor  of  the  said  X.  Y.  [and  the  defendants  E.  F. 
and  G.  H.  as  his  devisees]. 

The  plaintiff's  claim  is  to  have  an  account  taken  of  the 
partnership  dealings  between  the  plaintiff  and  defendant 
[under  articles  of  partnership  dated  the  day 

of  ],  and  to  have  the  affairs  of  the  partner- 

ship wound  up. 


UtiU 
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and 


The  plamtift-«  ulaim  i»  to  have  the  trusts  of  an  in 
denture  dated  „,„|  ..    ,    .  ""  '"■ 

and  made  between 
,  earned  into  execution. 

The  plaintitT's  claim  is  to  have  a  deed  dated 
made  between  [partienl.  set  aside  or  rectilied. 

The  plaintiff's  claim  is  for  speciljc  performance  of  an 
agreement  dated  the  day  of  f 

sale  by  the  plaintiff  to  the  defendant  of  certain  rheehoU 
liereditaments  at  i 

The  plaintiff's  claim  is  for  alimony;  and  the  piuintitT 
demands  as  mtermi  alimony  until  the  trial  of  the  action 
the  monthly  (or  weekly)  sum  of  $  to  be  ,.aid  to  her 

on  the  day  of  each  month  (or  week)  at         and  the 

mterun  costs  to  which  she  is  entitled  by  the  practice  in 
that  behalf. 

Note -H'/,eie  the  plaintiff  desire,  to  reqi.Ur  a  certi- 
ficate of  hs  pendens  the  indorsement  on  the  writ  of  sum- 
mons may  contain  such  short  description  of  the  propertu 
as  man  he  necessary  or  proper  for  that  purpose. 

Claims  in  Mortgage  Action. 

(a)  By  Mortgagee  for  sale  and  for  immediate  payment 
and  possession. 
The  plaintiff's  claim  is  on  a  mortgage  dated  the 
day  of  made  between  [or  by  deposit 

of  title  deeds  J,  and  that  the  mortgage  may  be  enforced 
by  sale,  [where  desired  add  and  pavment  to  tlie  plaintiff 
by  the  defendant  personally  of  any  balance]. 

//  immediate  payment  is  desired  add,  And  to  recover 
from  you  the  defendant  (naming  the  defendant  against 
whom  the  relief  is  claimed)  payment  of  the  amount  due 
under  a  covenant  by  [you]  in  that  behalf  contained  in 
said  mortgage  (or  as  the  case  may  he). 

(If  immediate  posses.tion  is  desired  add).  And  to  re- 
cover immediate  possession  of  the  mortgaged  promises. 

And  take  notice  that  the  plaintiff  claims  that  there  is 
now  flue  b>  yon  for  principal  money  the  sum  of  $ 
[//  so  add  and  for  taxes  (or  premiuiii.'s  of  insurance  or 
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other  mattcis)  tlie  sum  of  $  J  aud  for  interest  the 

sum  of  $  and  that  you  are  liable  to  be  charged 

with  these  sums  with  subsequent  interest  to  be  computed 
at  the  rate  of  per  centum  per  annum  and  costs  in 

and  by  the  judgment  to  be  drawn  up,  and  that  in  default 
of  payment  thereof  within  six  calendar  months  from  the 
time  of  drawing  up  the  judgment  your  interest  in  the 
property  may  be  sold,  unless  before  the  time  allowed  you 
for  appearance  you  file  in  the  ofSce  within  named  a  mem- 
orandum in  writing  entitled  in  this  action  and  signed  by 
yourself  or  your  solicitor  to  the  following  effect :  "  I  dis- 
pute the  amount  claimed  by  the  plaintiff  in  this  action," 
in  which  case  you  will  be  entitled  to  four  days '  notice  of 
the  taking  of  the  account  of  the  amount  due  to  the  plain- 
tiff. 

The  following  is  a  description  of  the  mortgaged 
premises.  (Set  out  description  sufficient  for  registration). 

And  the  plaintiff  further  claims  $  for  costs,  (o) 

(b)  By  Mortgagee  for  foreclosure  and  for  immediate 
payment  and  possession. 

The  plaintiff's  claim  is  on  a  mortgage  dated  the 
day  of  made  between  [or  by  deposit 

of  title  deeds],  and  tiiat  the  mortgage  may  be  enforced 
by  foreclosure. 

//  immediate  payment  is  desired  add,  And  to  recover 
from  you  the  defendant,  {naming  the  defendant  against 
whom  the  relief  is  claimed)  payment  of  the  amount  due 
under  a  covenant  by  [you]  in  that  behalf  contained  in 
said  mortgage  (or  as  the  case  may  be). 

If  order  for  immediate  possession  is  desired  add), 
And  take  notice  further  that  the  plaintiff  claims  to  be 
entitled  to  recover  immediate  possession  of  the  mort- 
gaged premises. 

And  take  notice  that  the  Plaintiff  claims  that  there  is 
now  due  by  you  for  principal  money  the  sum  of  $ 
[//  so  add  and  for  taxes  {or  premiums  of  insurance  or 
other  matters)  the  sum  of  $  ]  and  for  interest 

the  sum  of  $  and  that  you  are  liable  to  be 

charged  with  these  sums  and  subsequent  interest  to 


(a)  Sw  Ru.v 
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be  computed  at  the  rate  of 

annum  and  costs,  in  and  by  the  iud(rmpnTt!;T"?  ^' 
up,  and  that  in  default  of  pa  3  tLrl/  ^T 
S.X  calendar  months  from  the  UmTof  dS  ^t 
judgment  your  interest  in  the  property  mT.  I.  V 
closed  un  ess  before  the  time  allowed  yrufoTLtr'' 
you  file  in  the  office  within  nampd  «  J  aPPearance 
writing  entitled  in  this  acUonTnd  signed  rt"  '^f 
or  your  solicitor  to  the  following  effect  J"  iT^f 
the  amount  claimed  by  the  plaintiff  in  this  a.  i„t' 't 
which  case  you  will  be  entitled  to  four  rtxvc-  ."  ^ 
^..e^ta^ng  of  the  account  f  Z'ZjTCt,^ 

ofY  Z  t''""*  "  '"If  i"^  ""*  mortgaged  i.reinises  instead 
of  a  foreclosure,  and  do  not  intend  to  defend  the  action 
you  must  with  n  the  time  allowed  for  appoarance     e' 

entit  ed  m  this  action  and  signed  by  yourself  or    Z 
solicitor   to  the  following  effect:-.'l'd,^ire  a  sail 
file  mortgaged  premises  in  the  plaintiff's  writ  of  snm 
mons  mentioned,  or  a  competent  part  thereof,  instead  of 

credit  of  H-"'  f-""^  VT  '""'^  '^'^"''^  '"  t''"  f^""'  t"  »>« 
tmht  of  tins  action  the  sum  of  $80  to  meet  the  expenses 

of  such  sale  and  attach  to  the  said  memorandum  a  eer- 

Iff  !!..*. "^f  ""**"*  °^  *''«  Supreme  Court  to  the 
effect  that  such  deposit  of  $80  has  been  made. 

"  The  following  is  a  description  of  the  mort?a''ed 
premises:'-  (Set  out  description  sufficient  for  reffislra- 

And  the  plaintiff  further  claims  $  for  costs  (a). 

(c)  By  Mortgagor  for  Redemption. 
The  i)laintiff's  claim  is  to  have  an  account  taken  of 
What,  if  anything,  is  due  on  a  mortgage  dated 
and  made  between  [parties],  and  to  redeem  tlie  propeitv 
comprised  therein. 

Indorsements  of  CImracte,    of  Parties.     {'So  be  inm- 
(Inced  into  the  Indors&ment  of  the  foH.-e  of  Action.) 

The  plaintiff's  claim  is  as  executor  \n,-  adiiiiniKtrator] 
"f  I .  /)..  deceased,  for,  &c. 

la  I   Spp  llulr  772. 
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The  plaintiff's  claim  is  against  the  defendant  .-1.  B., 
as  executor  [or,  &c.]  of  C.  D.,  deceased,  for,  &c. 

The  plaintiff's  claim  is  against  the  defendant  A.  B., 
as  executor  of  X.  Y.,  deceased,  and  against  the  defendant 
C.  D.,  in  his  personal  capacity,  for,  &c. 

The  claim  of  the  plaintiff  is  against  the  defendant  as 
executrix  of  C.  D.,  deceased,  for 

The  plaintiff's  claim  is  as  assignee  in  insolvency  of 
A.  B.,  for 

The  plaintiff's  claim  is  against  the  defendant  as  as- 
signee in  insolvency  of  A.  B.  for 

The  plaintiff's  claim  is  as  [or  the  plaintiff's  claim  is 
against  ♦'■e  defendant  as]  trustee  under  the  will  of  A.  B. 
[or  undci  the  settlement  upon  the  marriage  of  A.  B.  and 
X.  r.,  his  wife]. 

The  plaintiff's  claim  is  against  the  defendant  as  lieir- 
at-law  of  A.  B.,  deceased. 

The  plaintiff's  claim  is  against  the  defendant  C.  D., 
as  heir-at-law,  and  against  the  defendant  E.  F.,  as  de- 
visee 01  lands  under  the  will  of  A,  B. 

The  plaintiff's  claim  is  as  well  for  the  King  as  for 
himself,  for 


No.  5. 


Specially  Indorsed  Wrii. 


In  the  Supreme  Court  of  Ontario. 

Between  A.  B.,  Plaintiff, 
and 
C.  D.  and  E.  F.,  Defendants. 

Name  and  title  of  Sovereign,  e.g.,  George  the  fifth,  by 
the  grace  of  God,  of  the  United  Kingdom  of  Great 
Brii  ain  and  Ireland,  and  of  the  British  Dominions 
beyond  the  Seas,  King,  Defender  of  the  Faith, 
Emperor  of  India. 

To  C.  D.,  of  the  City  of  .  in  the  County  of 

We  command  you  that  within  ten  days 


l-KM 


TORMS. 


after  the  service  of  tins  writ  on  you,  i„el„sivo  of  the  d.v 
of  such  servifc,  yon  do  ..a„s,.  „„  app^aran,.,.  , ,  K,  • 
tered    .r  you  in  thi.  action  .xu  wm'.x         .   ,  "  ™ 

10r«  ArPEAKANCE  IS  TO  BE  ENTERED,  B„0WI.N.   IHp  7"" 
OF  VOIR  OEKENCE    (if  any)    TO  THE  I-LAINTIKKS        ;,M    ' 
THAT    VOU    DO    FORTHWITH    T1.BHEAFTER    SKUVK    A  '        'v 
NICI.   AFFIDAVIT  ITON   THE  PI^IKTIFf's  SOLICITOli. 

And  tak^  notice  that  in  default  of  your  so  .ioim-  the 
plamtjir  may  sign  judgment  for  the  relief  clain  Jt's  „ 

Onlarin'»t'  '''^  """".'"•"''•«  Chief  ,J„sti,.e  „f 

Ontario  at  m  the  year  of  om-  Lord  19 

(Signature  of  officer.) 
Memorandum  to  be  subscribed  on  the  writ. 
N.B.-This   writ   is   to   be   served  within   12  oalendnr 
months  from  the  date  thereof,  or  if  renewe.!,  ;vitl,ir 
1-  ca  endar  months  from  the  date  of  sucli  renewal 
including  the  day  of  such  date,  and  not  afterwards 
Api)earance  may  be  cniored  at  the 
office  at 

To  be  iiiiierted  in  the  margin. 

Issued  from  the  Central   Office,  Toronto,  (or  from 
the  office  of  the  Di'imty  Clerk  of  tlic  Crown,  w 
Deputy  or  I,ocal  RegiNtrar.  in  tlie  countv  of 
.) 

(Signature  of  officr.) 

Indor.fement  to  be  made  on  the  urit. 

The  plaintiff's  claim  is  for,  &e.  (n.s-  hi  Form  No.  I.  nr 
as  may  be). 

This  wri:  was  issued  by  K.  P.,  of  Bolicitor  for 

tiip  said  i)lninfiiT  who  resides  at  [or, 

this    writ    was    issued  by  tlio  plaintiff  in  person]  who 
resides  at  [mention  the  city,  town  or  towmhip. 

and  also  the  name  of  the  .itreet  atid'numher  of  the  hmi.te 


y 
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0/  ihe  plaintiff's  residence,  if  any,  or  in  case  of  a  toum- 
ship  the  number  of  the  lot  and  concession.] 

Indorsement  to  be  made  on  the  writ  within  three  days 
after  service  thereof. 

This  writ  was  served  by  X.  Y.  on  C.  D.  [the  defendant 
or  one  of  the  defendants],  on  ,  the  day  of 

,19    . 
This  memorandum  is  made  this  day  of 

19    . 

{Signed.)    X.Y. 

Address. 

Note. — When  service  is  intended  to  be  made  out  of 
Ontario,  make  similar  modifications  in  Form  No.  2. 

The  Claim  shall  be  indorsed  in  accordance  with  the 
following:  (a) 

Money  Claims — 

1.  The  plaintiff's  claim  is  for  money  received  by  the 
defendant  for  the  use  of  the  plaintiff.  The  following 
are  the  particulars: — 

—2nd  January,  19    .— 

To  amount  of  rents  on  No.  5  Smith  Street,  col- 
lected by  defendant $300 

To  deposit  on  intended  sale  of  Blythe  Cottage  .     400 


$700 


Amount  due   

and  the  plainti  ff  claims  $  for  costs  ( b ) . 

Place  of  trial,  [Toronto]. 

Following  the  indorsement  there  shall  be  this  Warning 
to  Defendant: 

This  writ  being  specially  indorsed,  the  defendant  is 
warned  that  in  addition  to  entering  appearance  within 


(o)  The  foUowlMB  are  the  forms  of  "special  Indorsements"  as  dta- 
tlDKulalieil  from  the  briefer  forms.  In  Po'  m  No.  4,  which,  however,  are 
also  to  he  used  on  "  specially  Indorsed  y     ts.' 

(6)  See  Rule  773. 
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the  time  limited,  lie  most,  within  the  eame  time  lil. 
affidavit  shewing  the  nature  of  hie  defence  to  ThVnf'" 
tiff's  claim,  and  forthwith  thereafter  se^?.,         "'*"■■ 
the  plaintiff's  sCieitor.  and  Taf  i^  S   IS 
will  be  entered  and  execution  issued.  J""*™™ 

Upon  appearance  being  entered  and  such  nffiH.,.;. 
bemg  filed  the  plaintiff  may  elect  to  proceed  t^t 
without  pleadmgs.  '"' 

If  you  pay  the  amount  of  the  plaintiff's  claim  within 
the  ime  hmited  for  appearance  further  procoedinus  will 
be  stayed  (a).  If  you  deem  the  amounl  claimed  for  oovt, 
excessive  you  may  have  tbem  taxed. 

2.  The  plaintiff's  claim  is  for  the  price  of  goods  sold 
ine  toilowing  are  the  particulars:— 

18. . — 31st  December. — 

Balance  of  account  for  butcher's  meat  to  this 

•*"'« $142 

18. .— Ist  January  to  31st  March.— 

Butcher's  meat  supplied  297 

$439 
18. . — 1st  February.— Paid igo 

Balance  due $259 

And  the  plaintiff  claims  $  for  co.sts  (/<). 

Place  of  trial,  Toronto. 

CiVaniUig  as  above.)  (c) 

3.  The  plaintiff's  claim  is  against  the  defendant  .1.  B. 
as  principal,  and  against  the  defendant  C.  T).  as  .suretv. 
for  the  price  of  goods  sold  io  A.B.  The  following  are 
the  particulars: — 

(a)  The  ofllcUl  copy  bu  here  'eayed,"  in  obvious  ml'  rim. 
i6j   See  K»!e  77S. 
(c)   See  1).  1465. 
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18.  .—2nd  Fabrnary.  Guarantee  by  CD.  of  the  price 
of  woollen  goods  to  be  supplied  to  A.B. 

2nd  February — To  goods  $225 

3rd  March— To  goods  151 

17th  March— To  goods 27 

5th  April— To  goods 65 

$468 
And  the  plaintiff  claims  $  for  costs  (o). 

Place  of  trial,  Ottawa. 

(Warning  as  above)  (a). 

4.  The  plaintiff's  claim  is  against  the  defendant,  as 
maker  of  a  promissory  note.  The  following  are  the  par- 
ticulars : — 

Promissory  note  for  $1,000  dated  1st  January  18  , 
made  by  defendant  payable  4  months  after  date. 

Principal  $1,000 

Interest  

Notarial  charges   

And  the  plaintiff  claims  $  for  costs  (a). 

Place  of  trial,  London. 

(Warning  as  above)  (a). 

5.  The  plaintiff's  claim  is  against  the  defendant  A.B. 
as  acceptor,  and  against  the  defendant  CD.  as  drawer  of 
a  bill  of  exchange.    The  following  are  the  particulars : — 

Bill  of  exchange  for  $2,000,  dated  Ist  January,  18  , 
drawn  by  defendant  CD.  upon  and  accepted  by  defend- 
ant A.B.,  payable  3  mouths  after  date. 

Principal $2,000 

Interest  

Notarial  charges  

And  the  plaintiff  claims  $  for  costs  (a). 

Place  of  trial,  Hamilton. 

(Warning  as  above)  (b). 

(a)  S«e  Rule  773. 
(t)  Seep.  1465. 
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6.  The  plaintiff's  claim  is  for  princioiil  anrf  ;„. 
due  upon  a  bond.    The  foUowi„K  are  Z  pa,  ttuTa'^ 

Bond  dated  1st  January,  19      .    Conditinn.  * 
ment  of  $500  on  the  26th  JUeocmber,  Is  '  ^"  '"•'^■ 

Principal  due  ^^ 

.  Interest  *'~" 


And  the  plaintiff  claims  $ 
Place  of  trial,  Belleville. 
{Waininff  as  above)  (b). 


for  costs  (a). 


..  The  plaintiff's  claim  is  for  principal  and  interest 

due  under  a  covenant.    The  following  are  the  particulars 

Deed  dated  covenant  to  pay  $3,000  and  interest. 

Principal  due  ^ 

Interest  


And  the  plaintiff  claims  $ 
Place  of  trial,  Kingston. 
(Warning  as  above)  (b). 


for  costs  (u). 


8.  The  plaintiff's  claim  is  to  recover  ji  .^ossion  of  a 
farm  and  premises  called  lot  No.  1  in  the  Sth  Con.  of  m, 
1  p.  of  m  the  County  of  which  was  let  to  the 

Tu  nif°i  ^■'  *'■''  plaintiff  for  the  term  of  3  rears  from 
the  29th  day  of  Sept.  18  ,  which  term  has  e.xpired  {or 
as  tenant  from  year  to  (c)  from  the  2!)th  dav  nf  Sept. 
18  ,  which  said  tendency,  (rf)  became  duly  determined 
by  notice  to  quit  on  the  29th  dav  of  Sept..  18    .) 


for  mesne  profits. 
for  costs  (fl). 


The  plaintiff  also  claim  $ 
And  the  plaintiff  claims  $ 
Place  of  trial,  Lindsay. 
(Warninff  as  above)  (a). 

(a)   See  Rule  ^^3. 

lit)   See  p.  1465. 

(c)  The  word  ■■yea'"  appears  to  be  wanUng  here. 

Irfl  ThlB  word  should  no  doubt  be  ■■  tenanry." 
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9.  The  plaintiff's  claim  is  to  recover  possession  of 
{or  for  the  return  of  [a  certain  stallion  named  "  Dis- 
turbance," or  as  the  case  may  be],  unlawfully  detained 
by  the  defendant,  of  which  the  plaintiff  is  [the  owner 
and  lawfully  entitled  to  the  possession  (a). 

And  the  plaintiff  claims  $  for  costs  (h). 

Place  of  trial,  Toronto. 

{Warning  as  above)  (c). 

10.  In  mortgage  actions  use  the  forms  pruiided  ante 
and  add  the  "  ivarning  "  (c),  and  add,  foUoiving  the 
specific  claim,  the  words  "  and  the  plaintiff  further 
claims  $  for  costs  "  {b). 


Note.— AU  the  following  forms  are  to  be  preceded  by 
the  Oonrt  and  style  of  cause  or  title.   See  Rule  190. 


No.  6. 


Appearance. 


Enter  an  appearance  for  {giving  the  names  of  all  the 
defendants  for  whom  appearance  is  to  be  entered)  in 
this  action. 


Dated  the 


day  of 


18 

{Signed) 
{Address) 


If  conditional  appearance  ullowed,  add:  The  defendant 
by  order  of        day  of  190  ,  is  permitted  to  ap- 

pear without  prejudice  to  his  risht  to  dispute  the  .iuris- 
diction  of  the  Court  in  this  action  (or  n?  the  rase  may 
be.)  (d). 


la)  Probably  a  racket  )  should  have  been  placed  after  "  ot"  In  the 
2nd  line,  and  a  bracket  1  after  "  and  "  in  the  last  line. 

16)  See  «»lc  773. 

(0)  Sec  p.  146!;. 

(d)  As  to  conditional  appearance:  see  Kule  48.  As  to  when,  and 
how.  a  defendant  is  to  raise  the  Question  of  jurisdiction,  the  B«fc»  are 
silent:  see  note  to  Hulc  48. 
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In  cate  ike  defendant  uiishea  to  disodte  il„  . 
claimed,  and  to  make  no  other  defence  add  it  2*^:1' 
ant  di,pu,.B  the  amount  oj.taed  by  tl^  Xntiff  t 
defendan  in.i«t.  that  the  amount  due  tHL  pi  ff 
■8  *  only,  or  the  defendant  insists  that  the  al«„?j 
to  the  plaintiff  is.  $  for  principal  anir  CLt 
est,  since  the  day  of  etc.,  and  no  ZTl', 

the  case  may  be.  '"•"«!,  a» 

In  an  action  for  land  limiting  D'.fencc,  add.  The  soid 
defendant  limits  his  defence  to  part  only  o(  it,  ,'„ Zt 
mentioned  in  the  writ  of  summons,  namely,  to Vtc       • 

Appearance  to  3rd  party  notice. 
Enter  an  appearance  for 
notice  issued  in  this  action  on  the 
18      ,  by  the  defendant. 


to  the  third  party 
day  of 


Dated  the 


day  of 


18     . 

(Signed) 
(Addre.<!s). 


No.  7. 

Notice  of  Entry  of  Appearance. 
Take  notice,  that  have  this  day  entered  an  appear- 

ance at  for  the  defendant  to  the  writ  of 

summons  in  this  action.  [  Where  the  appearance  is  condi- 
tional or  without  prejudice  to  the  defendant's  right  to 
dispute  the  jurisdiction  of  the  Court,  it  should  be  so 
stilted]. 


Dated  the 


day  of 


18 


(Signed) 
Solicitor  for  the  defendant. 


Notice  disputing  amount  (a). 
Take  notice,  that  the  defendant  disputes  the  amount 
elaiined  by  the  plaintiff  (or  the  defendant  insists  that  the 

(«)  Thl>  notice  may  be  combtnm  with  the  ippearance.  see  Form 
No.  fi,  tupra. 
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amount   due   to   the   plaintiff   is  $  only;   or 

the  defendant  insiatB  that  the  amount  due  to  the  plaintiff 
is  $  for  principal  and  $  for  interest,  Hince 

the  day  of  &c.,  and  no  more,  as  the  case 

may  be). 

Dated,  &c. 

{Signed) 
Solicitor  for  the  defendant. 


No.  9. 


Notice  Limiting  Defence  (a). 


The  defendant,  CD.,  limits  his  defence  to  part  only  of 
the  property  mentioned  in  the  writ  in  this  action,  that 
is  to  say,  to  the  north-west  quarter  of  the  lot. 


No.  10. 

PLEADINGS. 

Statement  of  Claim. 

Writ  issued  day  of  .  (i). 

1.  {Set  out  concisel}/  in  convenient  paragraphs  a  state- 
ment of  the  material  facts  relied  upon.) 

2.  The  plaintiff  claims  $ 

3.  The  plaintiff  proposes  that  this  action  should  be 
tried  at  Whitby. 

Delivered  the 
X.Y.,  of 


day  of  18 

Plaintiff's  Solicitor. 


by 


No.  U. 


Statement  of  Defence. 


1.  The  defendant  admits  the  allegations  in  the 
and  paragraphs  of  the  plaintiff's  statement  of 

claim. 


(a)  This  notice  may  be  «,ml)tue<l  with  the  appcarancL-. 
No.  6,  supra. 

(b)  See  Kute  77S. 
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Oelivvred,  etc.  (o). 


No.  12. 


Heply. 


MegaUons  necessary  by  way  of  reply  LThTdeC,.'!'' 

(Set  out  concisely  in  convenient  paragraphs  the  m«u. 
tal  facts  relied  upon  in  reply.)  "' 

Delivered,  etc.  (a). 


No.  la. 

Statement  of  Defence  and  Counterclaim. 
The  defence  and  counterclaim  of  fhc  abovenamed  CD. 

o«'hu^l!"'l  Vl"  ^T'"  ^"^  "  ""•  """'""'  /'"•'■'  "I'"' 
on  by  way  of  defence.) 

2.  By  way  of  counterclaim  the  defendant  siivs-  I  Set 
out  by  reference  to  paragraphs  of  defence,  or.  as  m  the 
case  of  a  statement  of  claim  the  material  facts  rrlied  m 
by  way  of  counterclaim). 

3.  The  defendant  claims  (as  in  a  statement  of  claim.) 
Delivered,  etc.  (a). 

Note.— ITAere  a  third  person  as  well  a.^  the  plainiif 
1..  made  a  party  to  a  counterclaim  add  a  .■second  style  of 
cause,  thus: 

And  between  CD.,  Plaintiff, 
and 
A.B.  and  E.F..  Defendants. 

(By  (•ounterclaim.) 

(a)  8«  Porm  No.  10. 
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No.  14. 


Reply  to  Defence  and  Counterclaim. 


{Where  plaintiff  doea  not  introduce  into  his  statement 
of  claim,  origintUlt)  or  by  amendment,  the  allegations 
necessary  by  way  of  reply  to  the  defence:) 

(Set  out  the  material  facts  relied  on  by  way  of  reply)- 
A  joinder  of  issue  on  the  defence  or  paragraphs  thereof 
may  be  added. 

Delivered,  etc.  (a). 


No.  15. 


Special  Case. 


The  following  case  is  stated  for  the  opinion  of  the 
Court  under  an  order  of  the  Honourable  Mr.  Justice 
dated  the  day  of  18      ,       made  pursuant 

to  Rule  (or  as  the  case  may  be.)    {Here  state  the 

material  facts  of  the  case  bearing  upon  the  question 
of  law  to  be  decided.) 

The  question   (or  questions)  for  the  opinion  of  the 
Court  is  (or  are) 

First— Whether,  etc. 

Second — Whether,  etc. 

(Signatures.) 


No.  16. 

Certificate  of  Service  of  Foreign  Process. 

I,  ,  Clerk  of  the  Supreme  Court  of  Ontario,  (b) 

hereby  certify  that  the  documents  annexed  hereto  are  as 
follows : 

(1)  The  original  letter  of  request  for  service  of  pro- 
cess received  from  the  Court  of  (c)  Tribunal  at  in 
the  of  in  the  matter  of  versus  , 
and 


(a)  See  Form  No.  10. 

(6>  There  1b  nn  siirh  officer  canied  In  the  Jud-  Art.  s.  76. 

(e)  Quare.  whether  "of"  should  not  be  "or"? 
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and 


(-')  Tlie  process  received  with  sucli  letter 


ijf  re(|uest 


(3)  The  evidence  of  service  iinou  tl,p  „„,. 
such  letter  of  request  duly  sworn    otf'""  l"""^"'  '^ 

prtirrS^--;-^^r^.^.a.,. 

practice  of  the  Snpren,e  Court  TiuJu'VZ^'' 
t|;e^.ernce  of  le,al  process  in  Ontario^y^d  U^'l!;:? 

an:^unJtr;l^^r:/"^-r^'^"'^""^^"^'--- 


Dated  this 


dav  of 


191 


No,  i; 


General  Form  of  Affidavits. 


1. 

2. 
^^  X  //  nece..sary,  And  I,  the  said  A\  /.•„  for  ms  elf  say 

now.»^  eacA  deponent]  before  me  at  the  of 

in  the  Countv  of 
this  day  of  "  ^.D. 

ConntyTf"''''""""  ^"'  *''^'""  '''"'^''''"'  '"  """^  ^"^  "" 
.^«  fl;?7rf«r;<  for  use  on  „  motion  should  {„]  h„  in^nrs,: 
hmith  filed  on  behalf  of  the  plaintiflf." 

'a)   Probably  ,he  word  "show  should  be  l„,,rt..d  he*. 


y 
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No.  18. 

Form  or  Jurat  in  the  case  uf  an  illiterate  person. 

Sworn  before  me  at  the  of  in  the  County 

of  this  day  of  A.D.      ,  the  said 

affidavit  having  been  first  read  over  in  my  presence  to 
the  deponent  (or  the  dev'-^  *iit  E.  F.)  who  seemed  per- 
fectly to  understand  t  e  same  an'1  i'lned  the  same  (or 
made  his  mark  therett     ii)  iny  [ires.  ice. 

A  Commissioner,  etc. 


No.  19. 


Affidavit  of  Service  of  Writ  of  Summons. 

I,  of  make  oath  and  say  as 

follows : — 

(1)  I  did  on  the  day  of  19  ,  personally 
serve  CD.,  the  above  named  defendant  in  this  action  with 
a  true  copy  of  the  writ  of  summons  (or  notice  of  the  writ 
of  summons)  herein  hereto  annexed,  by  delivering  the 
same  to  and  leaving  the  same  with  the  said  defendant 
on  the  last  day  aforesaid  at             in  the  county  of 

(2)  Upon  the  said  copy  so  served  as  aforesaid  was 
indorsed  at  the  time  of  such  service  true  copies  of  all  the 
indorsements  appearing  upon  the  said  original  writ  of 
summons  (or  notice)  except  the  indorsement  hereinafter 
mentioned. 

(3)  To  effect  such  service  I  necessarily  travelled 
miles 

(4)  Subsequently,  namely  upon  the  day  of 

I  did  indorse  upon  the  said  original  writ  of  sum- 
mons (or  notice)  the  day  of  the  month  and  week  of  such 
service. 
Sworn,  &e. 


No.  20. 


Affidavit  as  in  Documents. 


I,  the  above  named  defendant  CD.,  make  oath  and  say 
as  follows: — 


in  U.e«rst  and  second  ,Jrt.  of  r,£X:,rK 
-'.  I  object  to  produce  tlie  said  doeu n.        .  . 

m  the  second  part  of  ,„e  said  /irs,  .tilt:;:  '"" 
J.  [tlere  slate   upon  tihttl   (iroimdi  11,^     i      ,' 

>nadc  and  verify  the  facts  a.  fi  Zt^t  !''"'""  ' 
4.  I  lave  had,  but  have  not  now,  iu  my  I'.ossessin^ 

power  tlie  docun.ents  relating  to  tl  e  luaUe.s  n        r"' 

'%  Thif  f  'T '",  '"^  '--^^^^  i-r™ 

t>.   [Here  state  what  has  become  of  the  la^t  mnUi„„.J 
doa,„,e„tsa,>d  in  whose  possess  J  the,  t|,        ' 

..  According  to  the  best  of  my  knowlorlirc  i„fo„„„ 
t.ou  and  behef,  I  have  not  now, 'and  novo,-  ha  ,1; 
,>ossoss:on,  custody  or  power,  or  ,„  ,l,e  ,Z^o^'^ 
tody  or  power  of  n>y  solicitors  or  agents,  solicU;r  or 
agent,  or  in  the  possession,  custody,  or  powc  of  an  ,1, 
persons  or  person  on  n,y  behalf,  any  d'ee.l,  a,.cou„ 
01  account,  voucher,  receipt,  letter,  men.orand,™.  raper 
or  wntms,  or  any  copy  of  or  extract  from  ^nrt^ 

fhe  n'^H  '  '"■•'"'■■  """'  '^"•"""''°'  'Whatsoever,  relatin,  „ 
the  matters  in  question  i„  this  action  or  anv  of  tliem 
or  wherem  any  entry  „as  been  made  relative  to  sue 

raents  set  forth  m  the  said  first  and  second  schedules 
hereto,  and  the  pleadings  and  other  proceedinfrs  in  the 

.Sworn.  &e. 


No.  21. 

Affidavit  on  production  when  made  hii  an  officer  of  a 
Corporation. 

^-  "^  •  make  oath  and  say  us  follmvs:- 

1.  I  am  the  (here  state  the  name  of  the  ..tfier  lirhl  In 
the  depuneut  w  the  service  of  the  Compmu,  on  whose 
hclialf  he  makes  the  affidavit),  and  as  such.liavo  know- 
Jedffe  of  all  documents  which  are,  or  have  been,  in  the 
custody  or  posse.>ision  of  the  said  (comiianv),  rehitiin' 
to  the  matters  in  question  in  this  action. 
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:;.  I  am  cognizant  of  the  matters  in  question  in  this 
action. 

o.  The  said  defendants  liave  in  their  i)ossession  or 
poorer,  the  docii  iients  relatinj;  to  the  matters  in  question 
in  this  action,  set  fortli  in  tlie  first  and  second  parts  of  the 
first  scliedule  hereto. 

4.  The  said  defendants  ohject  to  produce  tlie  said  docu- 
ments set  forth  in  the  second  part  of  the  said  first  sclie- 
dule hereto. 

5.  {Here  state  on  what  yromids  the  objection  is  made, 
and  verify  the  facts  as  far  as  may  he). 

t>.  The  said  defendants  have  had,  but  have  not  now, 
in  their  possession  or  power,  the  documents  relating  to 
the  matters  in  question  in  this  action,  set  forth  in  the 
second  schedule  hereto. 

7.  The  last  mentioned  documents  were  last  in  the  pos- 
session or  power  of  the  said  defendants  on  {state  when). 

8.  {Here  state  nliat  lias  become  of  the  last  mentioned 
documents,  and  in  whose  possession  they  now  are). 

0.  According  to  the  best  of  my  knowledge,  information 
and  belief,  the  said  defendants  have  not  now,  aud  never 
had,  in  their  possession,  custody,  or  power,  or  in  the  pos- 
session, custody,  or  power  of  myself,  or  of  any  of  its 
solicitors  or  agents,  or  of  any  person  or  persons  whom- 
soever, on  its  behalf  any  (proceed  as  in  fast  form). 

Sworn,  &c. 


No.  22. 


Precipes. 


XoTE.— A  priccipe  for  the  action  of  any  officer  should 
contain  a  concise  statement  of  what  is  desired  and  where 
what  is  sought  is  authorized  by  an  order  it  should  be  re- 
ferred to  in  the  precipe  and  should  be  produced.  All 
particulars,  save  those  appearing  in  the  order,  neces- 
sary for  the  officer's  action  should  be  given. 

The  following  are  given  as  examples. 

Required  in  pursuance  of  order  dated 
renew  the  writ  of  summons  in  this  action, 

dated  the  day  of  19    • 

{Signed) 
Solicitor  for  the 


to 
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Ke<iuireu  in  pursuance  of  order  date,! 
.mbe^orpu.ad|^nea„..„„,iroHo.,„.„„ 


a  Writ  (jf 


K.M,iiired  in  pursuant  „f  „r,|,.,-  i„,  ilisior'        .■■ 


Ke,nirpd  a  writ  of  Hori  facias  directed  tn  „„.  ,„,i, 
'  w  levy  against  C. />  ,,  , 

«  and  interest  thereon  at  the  rate  of         ""'"' 

pei  centum  per  annum  from  tlie  ,]„,!  „,■ 

[and  *  costs]  to  '  "' 

Judgment  [or  order]  dated  ,]„,.  „,. 


Taxing  master's  certificate,  dated 


day  of 


•Set  down  this  appeal  fron,  the  order  [,„•  iu,,„„o„,l  „f 
m  the  action  (Jatcd  the  ,|ay  „)• 

Mierin  ot  to  sell  the  goods  and  chattels  (or 

tien  tacias  in  this  action  tested  Jav  of 


Enter  (or  set  down)   this  action  for  trial  ,it  llic  <\\. 
*'■  coumiencing  on 

indorsed  on  the  notice  of  motion. 


N'o.  i'4. 

7'A!/y/  Partii  Notice. 
To  A',  r.  of  the  of 

Tal;e  notice  that  this  action  has  been  brauslit  l,v  the 
plamtiiT  against  the  defendant'  (as  surety  for  .1/..V,  upoii 

n.rt.'?„*J„"'.'"''^  """  "'  ""■  ^o™  "■'•  "'-"■•''"  ""•  »»f'rl»ks.  ih,.  ..the,- 
parts  apply  to  all  rMps. 
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a  boll'  eouditioned  for  [)a>ment  of  $2,000  and  interest  to 
the  jjlaintitf. 

The  defendant  C.  D.  claims  to  bo  entitled  to  contribu- 
tiiin  from  you  to  the  extent  of  one-half  of  any  sum  which 
the  pluintitf  may  recover  against  him,  on  the  ground 
that  you  are  his  co-surety  under  the  said  bond,  or,  also 
surety  for  the  said  M.  X.,  in  respect  of  the  said  matter, 
under  another  bond  made  by  you  in  favor  of  the  said 
IilaintilT,  dated  the  day  of  A.D.,  ). 

Or  [as  acceptor  of  a  bill  of  exchange  for  $500,  dated 
the  day  of  A.D.  drawn  by 

you  upon  and  accepted  by  the  defendant,  C.  D.  and  pay- 
able three  months  after  date. 

The  defendant  C.  D.,  claims  to  be  indemnified  by  you 
against  liability  under  the  said  bill,  on  the  ground  t.i.t  it 
was  accepted  for  your  accommodation]. 

Or  [To  recover  damages  for  a  breach  of  a  contract 
for  the  sale  and  delivery  to  the  plaintiff  of  1,900  tons  of 
coal. 

The  defendant  C.  D.,  claims  to  be  indemnified  by  you 
against  liability  in  respect  of  the  said  contract,  or  any 
breach  thereof,"  on  the  ground  that  it  was  made  by  him 
on  your  behalf  and  as  your  agent].* 

And  take  notice  that,  if  you  wish  to  dispute  the  plain- 
tiff's claim  in  this  action  as  against  the  defendant  C.  D., 
or  your  liability  to  the  defendant  C.  D..  you  must  cause 
an  appearance  to  be  entered  for  you  within  ten  days 
after  service  of  this  notice. 

In  default  of  your  so  appearing,  you  will  be  deemed 
to  admit  the  validity  of  any  judgment  obtained  against 
the  defendant  C.  D.,  and  your  own  liability  to  contribute 
or  indemnify  to  the  extent  herein  claimed,  which  may  be 
summarily  enforced  against  you. 

(Signed)  C.  D. 
(orX.  Y.,  Solicitor  for  tlie  defendant,  C.  D.) 

Issued  from  the  oftct  of  the  Supreme 

Court  at  ,  where  ai)peurauce  may  be  entered. 


Date 


Signature  of  Officer. 
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No.  25. 


rORMg. 


Hummons  to  Defendant  added  by  Couutn-dmn, 
(Court  and  Cause.) 
George  tlie  Fifth,  &o 
To  A',  r.  of,  &c. 

Whereas  i,,  this  action  the  defendant  has  filed  i  ,.,,„„ 
terK=la.m  aga.nst  the  r-Iaintiff  and  upon  („)  tbe7aid  XY. 

We  command  jou  that  within  ten  days  after  ,„rv; 
upon  you  of  this  summons  and  of  the  stlLntl,  e  ,  ' 
and  statement  of  defence  and  counter  c  a^T  ''"■"J 
herewith,  yon  do  cause  an  uppearance  "oTe  ntl^r' 
yon  and  your  defence,  if  an^^'to  the  "slid  c..  "  i^ 
to  be  delivered,  and  take  notice  that  in  default  o  vour!! 
doin:.  tlie  plaintiff  by  counter-claim  mavpro  eed  1  ereo 
without  further  notice  to  you  andWbe  .t td 

.ludgment  will  be  given  accordingly. 

Vour  appearance  may  be  entered  and  defence  filed  at 
Witness,  &c. 
Issued,  &c. 


No.  26. 


NOTICES. 
Xotice  of  payment  into  Court. 


Take  notice  that  the  defendant  has  paid  into  Court 
^1  •  .•«,"'  fat'sfaetion  of  the  plaintiff's  claim  [«r  the 
plaintiff's  claim  for,  &c.]. 


No.  27. 

Acceptance  of  ,«»,»  paid  into  Court. 

Take  notice  that  the  plaintiff  accepts  the  sum  of  $ 
paid  hy  you  into  Court  in  satisfaction  of  his  claim  herein 
(or  of  his  claim  for,  &c.) 

'i>  for  ■■  upon  "  should  probably  be  rrad  "  you  ■ 
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No.  28. 

Confession  of  Defence  Arising  Pending  Action, 

The  plaintiff  confesses  tlie  defence  stated  in  the 
paragraph  of  the  defendant's  statement  of  defence  [or, 
of  tlie  defendant's  further  statement  of  defence]. 


No.  29. 

Confession  of  Action  for  Recovery  of  Land. 

I,  the  defendant  C.  D.,  liereby  confess  this  action  (or, 
confesses  (o)  this  action  as  to  part  of  the  land  claimed, 
namely:  describe  the  part). 


No.  :!0. 


Notice  of  Discontinuance. 


Take  notice,  that  the  plaintiff  hereby  wholly  discon- 
tinues this  action  (or  withdraws  so  much  of  h  claim 
in  this  action  as  relates  to,  &e.). 

(//  not  against  all  the  defendants  add  as  against  the 
defendant  CD.). 


No.  .■?]. 

Xotice  to  Produce  Documents  referred  to  in  Pleadings  of 
Applicant. 

Take  notice  that  the  [plaintiff  or  defendant],  requires 
you  to  produce  for  his  inspection  the  following  docu- 
ments referred  to  in  your  [statement  of  claim  or  de- 
fence of  ( i) )  affidavit  the  day  of  A.D.  1 


No.  ;i2. 


Notice  to  Inspect  Documents. 


Take  notice  that  you  can  inspect  the  documents  men- 
tioned in  your  notice  of  the  day  of  A.D. 
[except  the  deed  numbered                     in  that 
notice]  at  my  office  on           day  next  the             instant, 
between  the  hours  of  12  and  4  o'clock. 


(o)  The  word  "  confesses "  should  probably  be  "conteM." 
(6)  The  word  "of  '  should  probably  be  "or." 


'•♦»*-  iOHMS. 

O/;,  tlmtth«[,,l„i„,in-„,,lolVmlMnt|„l,i,.,.u,      ■  . 
[■^talf  the  ground] -.^^  '''  "»  tlii'CT.,m„| 


./my  Xdlicc. 
■■  The  plaintiir  („,■  „„,. ,.,  „,„,,,  „,-  ,;„,,       . 

.Inina^os  ,n  this  ,.a„s^  ho  assess,.,!)  h>  „  j„n.'.  ' 


X...  .U. 


.V»<ifp  „/  Trial  (General). 


Take  „„ti,.o  of  trial  of  this  aeti„„ 
this  action  ordered  to  he  tried  j  at 
"«>■  "f  next 


■   I  lie   i^-l 
t'lM-  the 


Xo.  35. 

Xotice  of  Trial  (Toronto  Xo,i,l,ir;,  Siltin,,.}. 

Take  notice  that  this  action  [,.,  the  issnes  in  thi.  acti„n 
ordered  to  he  trie.!]  was  [or  wore,  set  .llw,, ",„  I;;""" 
S>.ltin,s.  '"     •f"rfHalattheToront„„„„. 


Xo.  .-it;. 

Xotice  of  Motion  to  Court. 
Take  notice,  that  the  Court  will  be  moved  on  hohalf  of 
""•  at  Os^'oode  Hall,  Toronto,  („r  as  mmt  he) 

"  ''ay  the  davof  ifi      „t 

o  clock  in  tlic  forenoon,  or  so  soon  thereafter  as  .■..unsel 
'■an  he  heard,  for  an  order  that  (Matr  the  ol>iect  „f  thr 
intended  applimtinn)  or  for  snch  other  order  as  itiav 
seem  just.  [/«  rase.i  where  it  i.i  nece.'.:':ar„  tr  s,i  mt  tlic 
fironnd.^  of  the  motion,  add  npon  the  following  -rounds, 
■itattnri  them  conci.fely]. 


ihJ^lT'^'"'^"""''  ""'''  "'  '"•  P'"'""""  <"■  defendants  sivf  tte  notice. 
their  naniM  sbould  he  spedfled. 
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Ancake  notice  that  in  support  of  such  motion  will  be 
read  late  the  aijidavits  or  other  I'lideiic        he  lined). 

day  of  in 


Datedie 


To  Stcitor  tor 


{Sinned). 
Solicitor  for  the 

Con.  Bules,  Form  10. 


No.  3 


Xotice  of  Motion  in  Chainhem. 


Ta-  notice  that  a  m  ition  will  be  made  on  behalf  of 
before  the  presiding  Judge  in  Chambers  (or 
the  iftster  in  Chambers,  or  as  the  case  may  be)  at  Os- 
good Hall,  in  the  City  of  Toronto,  (or  a.5  the  case  may 
be)  a  day  the  day  of  ,  19    ■ 

at        o'clock  in  the  noon,  or  as  soon  thereatter 

as  tb  motion  can  be  heard,  for  an  order  for 
(.stai  object  of  applications). 

Ad  take  notice.  &c.  (as  in  preceding  form). 


No.}8. 


Notice  to  Produce  (General  Form). 


'Jike  notice  that  you  are  hereby  required  to  produce 
auAhcw  to  the  Court  on  the  trial  of  this  action  all  books 
paters,  letters,  copies  of  letters,  and  other  writings  and 
doaments  in  your  cust-dy,  possession  or  power,  contain- 
ing anv  entry,  memorandum,  or  minute  relating  to  tne 
maters  in  question  in  this  action,  and  particularly  the 
folowing:— (.Se<'>«.'/  them  out.) 


Kated.  &c. 

description  of  document. 


Date. 


Nc.  .^o. 


Notice  to  Admit  Documents. 


Take  notice  that  the  plaintiff  ["r  de  endant]  n  th  s 
cause  proposes  to  adduce  in  evidence  he  several  docu- 
Zts  hcr^inder  specified,  and  that  the  same  may  be 
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fOBMS. 


.      ,      :  uml  ll„.  ,|,.|V,„la„,   ,,;.     ,'''■"''''•  lirs ,,, 
re.„Mr..,i,  within  4  .l„vs  Ir  ,      ,,      •     ,""""'  '^  ■^"1" 

vre  re.s„ee.ivol,-  wrillcn.si;^^..;";:"""' '"  '"'"'''""' 

«late.    to  huve  boon  serve.l  C     'V  •'''''?'" ''^'' 
served    sont.  or  .lolivered  ;oZoti. 'if      "'■■''•  ''^  ^ 

evidonco  in  this  ouuse.  '" ''  ''"'Umils  as 


No.  4(1. 
-'".^s  after  tho-»,.rWoe  hereof     n"    """'"''  '"'""  •^■' 

-■..,.Hnthi.^j  S-;Se^]r"-' 

an.1  the  referonoe   l/;'   h,"!       S''  '"'  """'''  "(""■'■''^^ 

{Signed)  A.  li. 
PlaintitT'.s  Soh'citor. 

No.  41. 

Morscenl  on  Office.  Cop,,  ofJ„,„„„„,  .„  ,,,,„ 
>«Ide).  '  ^'*^  ""'""'  "P""  "■'"""  ■'"•'•'Ve  «  tok 

Take  notiee,  Fih.st  tlmt  f-„     /i     ,. 
notice  you  wil   hX^JZ'         "r"  '""■'''''  "^ '''' 
in  the  same  manner  ."if  .  "'V'Tr''"'"'  '"  ""^  ™"' 
a  partv    unless  vn[  "'.[.>""  ''""'  "j™n  m-iirinally  nude 

^'-owitiSSi':;:::^^;::^,;"',— "••-'-«'^ 

service  nf  nnf:„„  .,  "M>i^i .  that  ymi  mnv  uron 

e.edin;;Lr«.;rh?in^L':!r''^  -™^  "'^  - 


/ 
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No.  42. 

IndoinemeHt  on  the  Vupti  Served  of  an  Oidvi  Adding  a 
I'arty. 

To  A.  B.,  (the  pcismi  iipun  whom  service  has  lieen  di- 
rected). 

If  you  wish  to  api)ly  to  discharge  tlie  within  order  or 
to  add  to,  vary,  or  set  aside,  the  judgment  in  tliis  cause, 
you  must  do  so  witliin  ten  days  from  the  service  tliereof. 
(When  the  order  fixes  a  time  for  the  further  proceedings 
add,  And  if  you  fail  to  move  to  discliarjfe  the  said  order 
or  to  add  to,  vary,  or  set  aside  the  judgment,  and  fail 
to  attend  at  the  time  and  place  appointed  by  said  order, 
either  in  person  or  by  your  solicitor,  such  order  will  be 
made  and  proceedings  taken,  in  your  absence,  as  may 
seem  just  and  e.Kpedient;  and  without  any  further  notice 
you  will  be  bound  by  the  judgment,  and  the  further  pro- 
ceedings in  the  cause,  in  the  same  nmnncr  as  if  you  had 
been  originally  made  a  party). 


No.  43. 


Notice  to  Incumbrancers. 


Whereas  an  action  has  been  instituted  by  the  above 
named  pWintiff  for  the  foreclosure  {or  sale)  of  (or 
enforcement  of  a  lien  on)  certain  lands,  (insert  descrip- 
tion of  lands)  and  I  have  been  directed  by  the  judgment 
made  in  this  cause,  and  dated  the  day  of  , 

to  inquire  whether  any  person,  other  than  the  plaintiff 
has  anv  charge  or  lien,  or  incumbrance  upon  the  said 
estate.  And  whereas  it  has  been  made  to  appear  before  me 
that  you  have  each  (a)  some  lien,  charge  or  incumbrance 
upon  the  said  estate,  and  I  have  therefore  caused  you  to 
be  made  part      to  this  action,  and  have  appointed  the 

dav  of                  ,  at             o'clock  in  the 
noon,  for  you  to  appear  before  me,  at  my  Chambers  at 
,  either  in  person  or  by  your  solicitor,  to  prove 
your  claims.  

(aT^'  Bach"  should  be  omltttd   whore  there  Is  only   one  incum- 
brancer. 


t'UKMM. 

A'c.w  you  art.  |,,.r,.|,y  r...|uiit.,|  |„  i„l,,  ,,„,; 

..  >.,„  wish  ,„  .„,,,,_,  ,„  .,'(,.,,,„,.'„     ",      '■•   »i.n,«, 

n  party.  „r  .„  n.l.l  t.,,  vary,  ..r  ...  s  '  ,  '"'  1"^' •-" 
y..»  nuist  ..,  „„  „.i,„i„  f„„r,..,„  .lavs  .,,,,""'""'• 
K.r..of ;  011.1  if  you  fail  f,  .1.,  «,,   .,,„  ;,:,  '  'I'"  »"vi.r 

..".IK..K.,.,.  „„,!  „,e  r.,r.iu.r  i.r.,..:..Vii  ,;Vi„  ;u':::,  '>  "i^ 

;.i.  won.  ..n^inaily  n.a.lc  a  partv  to  H, .   ,  r        "" " 

;..ei-';i"n«;"^:ni:itr;;^:;i;,fr^» 

.;-|^.el„,„nhere«„.  and  y..„r..,„i.„:;|;  :;;:;-;',>- 


Haled  tliis 


N.I.  44. 


day  of 


A.IJ.  I!i 

ir.  A. 

Mn^l(.^. 


.\V,^V 


'■  lo  l;„tk-^  I,,,  Writ  llari,,,,  /„,„„ 
(Court  and  ('<ni.ti\) 


U  m,|u„e  «l,o  her  any  person  other  tl,„„  ,1,..  plaintiff 
ims,  any  hen,  eliarKe  or  ineumbrance  upon  lli,,  lands  i„ 
Mues  .on  ,n  tlu.s  action  sufee^uent  to  the  plai-.tilT's  ,.lai„, 
ami  to  take  an  aeeount  of  the  amount  ,l„e  lo  tl,,.  plain 
tiff  and  any  .such  person.  And  it  having  l,..,.n  .na'l..  t., 
ap|)ear  that  you  may  have  some  lien,  ..liar-e  ,„■  i,,,,,,,!- 
hranoe  thereon  you  are  hereby  notili,.d  that  I  have  ap 

nij  ohambers  in  tlie  Court  House  af  at 

o-eloek  to  pr.H'eed  with  the  said  in.p.irv  and  tn  .letenninp 
the  amount  of  the  claim  .,f  the  plaintiff,  au,l  to  siaO,  in- 
■•uuibrancers  as  may  come  in  and  i.rnve  their  claims  he 
tore  me. 

If  you  fail  to  atten.l  upon  such  appointment,  and  to 

lirove  your  claim,  tlie  reference  mav  i,r od  in  vour 

absence,  and  you  will  receive  no  further  notice  i.f  the  pro- 
<'pp.iin«.s  m  this  action,  and  you  will  he  tn-alcd  as  dis- 
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(•luuiiing  uiiy  lii-ii,  I'liuiKf  ur  iiicuiiiliiuucc  u|i<m  the  said 
IhikIh,  mill  will  HtamI  loreuloseil  I'nmi  any  sui'li  el   i   i. 

Dated  thiH  iIbv  of  19    . 

ir.  I. 
Master. 


No.  4:1. 

Niiike  to  all  Original  Defendants. 
{Court  and  Cause.) 

Huviug  boon  directed  by  the  judgment  in  tliis  action  to 
inquire  whether  any  peruon  other  tlian  the  plaintiff  has 
any  lien,  charge  or  iucunibrnnte  upon  the  lands  in  ques- 
tion in  this  action  subject  to  the  plaintiff's  claim  thereon. 

You  arc  hereby  notilied  that  it  ban  been  made  to  ap- 
pear to  me  that  the  persons  named  in  the  schedule  hereto 
may  have  some  lien,  cliargc  or  incumbrance  thereon,  and 
I  have,  therefore,  caused  such  of  them  as  arc  not  already 
parties  thereto  to  be  added  as  parties  in  my  office,  and 
have  appointed  day,  the  day  of 

next  at  my  chambers  in  the  Court  house  at 
at  '      o'clock,  to  inquire  and  determine  whether 

the  said  parties  have  any  such  lien,  charge  or  incum- 
brance, and  to  lix  and  ascertain  the  amount  thereof,  and 
the  amount  of  the  plaintiff's  claim  upon  his  security. 

If  vou  do  not  then  and  there  attend,  the  reference  will 
be  proceeded  with  in  your  absence,  and  you  will  receive 
no  further  notice  of  the  proceedings  in  this  action. 


Dated  this 

davof                  19    .     . 

ir 

Schedule. 

Mastei 

E.ff. 

Incumbrancer. 

Nature  of  claim. 

A.   H. 
C.  T>. 
K.  F. 

Mortgiige  dated. 
Execution. 
Mechanic's  lion. 

.Vo.  46. 


TORMS. 


Advertisement  for  Creditors. 
(Court  and  Cause  not  nccessan,.) 
I'ursuant  to  u  judgment  lor  an  nrrlo-i  • 
ti.e  Supreme  CouH  of  Ontario  of7ataiL't^^,r''°^'.' 
tors  of  ^ .  B.,  late  of  ;„  ft,  ^'""^'  "'  "'« cred 

Who  died  in  i/lt  the  month°of"'*  '""'"^"/ 
or  before  the  day  of  ,„       .  '"^''"' 

post,  prepaid  to  E.  F    of  *i,       ,■  '•   '  """^  ^y 

defendant  C.  D  the  exe<>„tnr  r  'a-  '"''"'"  '''"  "i' 
deceased  ior  a^l^ ^ZZl;\^:l:;;::lJ  '^ 
names,  addresses  and  description  thp  ^.nnr  ?^ '"■ 
their  claims,  a  statement  TZrll^l^C"^!^ 
nature  of  the  securities  fif  anvl  h.w  i,    If '         ""* 

1    .  »  J^i'     ,  ai  0  clock  in  tbp 

no^n,^bemg  the  time  appointed  for  adj.,di;°  i„n  on  the 


Dated  this 


dav  of 


19 


G.B., 

Master. 

Con.  Rules,  Form  M 


No.  47 


Notice  to  Creditors  to  Produce  Documents. 

You  are  hereby  required  to  produce,  in  support  of  the 
claim  sent  m  by  yon,  again.st  the  estate  of  A.  U.  deceased 
[descr,be  any  document  required],  before  tl,..  Master  in 
Urdmary  (or  other  Master  or  officer)  at  Ins  chambers, 
a,  &c    on  the  day  of  ,19    ,  at 

o'clock  m  the  noon. 


Dated  this 


dav  of 


19 


y 
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No.  48. 


Notice  to  Creditor  that  Claim  Allowed. 

The  claim  sent  in  by  j  ;i;  against  the  estate  of  A.  B., 
deceased,  has  been  allowed  at  the  sum  of  $  ,  [with 

interest  thereon  at  $  per  cent.,  per  annum,  from 

the  day  of  ,  19    ,  and  $  for  costs, 

or  as  the  case  may  be]. 

If  part  only  allowed,  add.— If  you  claim  to  have  a 
larger  sum  allowed,  you  are  hereby  required  to  prove 
such  further  claim,  and  you  are  to  file  [&c.,  as  is  Form 
No.  82.] 


No.  49. 

Notice  to  Creditor  to  l^rove  His  Claim. 

You  are  hereby  required  to  prove  the  claim  sent  in  by 
you  against  the  estate  of  A.  B.,  deceased.  You  are  to  file 
such  affidavit  as  you  may  be  advised  in  support  of  your 
claim,  give  notice  thereof  to  ,  Master  [or  as  the 

case  may  be],  on  or  before  the  day  of  , 

19    ,  and  attend  personally,  or  by  your  solicitor,  at  his 
Chambers,  on  the  day  of  ,  19    ,  at 

o'clock  in  the  noon,  being  the  time  appomted  for 

adjudicating  on  the  claim. 


No.  50. 


Notice  that  Cheques  may  be  Received. 


The  cheques  for  the  amounts  directed  to  be  paid  to  the 
creditors  of  A.  B.,  deceased,  by  an  order  made  in  this 
action  [or  matter],  dated  the  day  of  , 

19    ,  may  be  obtained  at  the  Accountant's  Office,  m  Us- 
soode  Hall,  Toronto,  on  and  after  the  day  of 

.19    . 


1490 
No.  51. 


FORMS. 


BBPOETS,  ETC.,  BV  MASTEKS.  KXC. 
form  of  Report  in  Administration  Su,t. 
{Date.) 
^^^Pursuant  to  the  judgment  herein  made,  dated  ,1„ 

thereof  to  be  served^^ok';^:^-^::;:!,::*,:- 

served,  and  also  the  names  of  those  iwon  111 

has  been  dispensed  with,  and  the  rea!onfor7  '"''■" 

-^^rviee,,  1  proceeded  to  di^roTtKC::' 

tors  for  all  parties  interested  [or  „,,  tj,e  a/'./I,       ' 
and  I  find  as  follows :  '""  '"  '■ 

thh^h''^''^''"*'  ^^'"'^  °°*  specifieallv  beciucathed  of 
the  testator  come  to  the  hands  of  the  exec.ito     1 
wherewith  they  are  chargeable,  amounts  ToThesr:! 
M,.,      \  .u        ''  •'"''^  P""''  <"■  «'•*'  entitled  to  be  allowed 
f*"^  to]  them,  of  $  ,  on  that  aceonnt. 

[If  no  personal  estate  say:  No  personal  estate  has  oouie 
to  the  hands  of  the  executors,  nor  are  thev  olmrse- 
able  [with  any.] 

vi;-'^''^  "editors'  claims  sent  in  j.nrsnant  to  mv  ad- 
^ert,sement  m  that  behalf  (publisbcl  in  i'^^ues 

bLl  nir^''?''''"  "'"•"'        '•  ■■"»'  «-i'i^'i>  i>a^-^ 

Dcen  allowed,  are  .set  forth  in  tlio  first  Sdwdnle  hereta. 
and  amount  altogether  to  $ 

lU  no  creditors  say:  No  creditor  has  sont  in  a  claim 
pursuant  to  my  advertisement  in  that  behalf,  nor  has 
any  such  claim  been  proved  before  me.] 

3.  The  funeral  expenses  of  the  testator  amnmitinir  to 
II  ''"^^  ^een  paid  bv  the  e.xecntors  and  are 

allowed  to  thom  in  the  account  of  personal  estate. 


FOBMS. 


1491 


4.  The  legacies  given  by  the  testator  are  set  forth  in 
the  second  schedule  hereto,  and  with  the  interest  therein 
mentioned,  remain  due  to  the  persons  named  [or  as  the 
case  may  be]. 

5.  The  personal  estate  of  the  said  testator  outstanding 
or  undisposed  of,  is  set  forth  in  the  third  schedule  hereto. 

In  this  third  schedule  personal  estate  not  specificallu 
bequeathed  should  be  set  forth  separately  from  the 
other  personalty  outstanding  or  undisposed  of.  If 
there  is  no  specific  bequest,  it  should  be  so  stated  in 
the  body  of  the  report. 

6.  The  real  estate  which  the  said  testator  was  seised 
of  or  entitled  to,  and  the  incumbrances  {if  any)  atlecting 
the  same,  are  set  forth  in  the  fourth  schedule  hereto. 


7.  The  rents  and  profits  of  the  testator's  real  :  tate 
received  by  the  said  executors,  or  with  which  they  are 
chargeable,  amount  to  $  and  they  have  paid,  or  are 
entitled  to  be  allowed  thereout,  the  sum  of  $  ,  leav- 
ing a  balance  due  from  [or  to]  them  of  $  on  that 
account. 

[//  no  rents,  etc.,  received,  say:  No  rents  and  profits 
have  come  to  the  hands  of  the  said  executors,  nor 
are  they  chargeable  with  any.] 

8.  I  have  allowed  the  said  executors  the  sum  of  $ 

as  a  compensation  for  their  personal  services  in  the 
management  of  the  said  estate. 

n.  I  have  caused  the  real  estate  (other  than  parcels 
which  were  specifically  ordered  (o)  )  to  be  sold 
and  the  purchasers  have  paid  their  purchase-money  into 
Court. 

10.  la  the  schedule  I  have  shewn  how  the  money  in 
Court  is  to  be  dealt  with. 


(0)  For  Uie  word  "ordered"  should  probably  be  read  "devised." 
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The  first  Schedule  referred  to  in  the 


forcfioinc,  report. 


^'"-  j  Namkh  or 

OKBDITf)R.S. 


Intkkest 


"  n  ,     I,  I,  "''lii«     T..T,i 

I    Hiilo  ;Atii.iUiit  t..      Sun 


per    I     iUl^„f 
Ci'iit.  I    Report. 


<^ 


which  are  «fcur«ii  hy; 

UKirtyjiyf,  litiii,  „r 
'  iitherwiKu  entitled  to' 
'  »ny  priority.]  I 


S.W  »^°f"  .  "^T^  =aa  well  be  framed  for  the  other 
Schedu  es,  but  m  all  cases  brevity  is  to  be  studied,  m 
particulars  are  given  they  should  shew  merely  the  «  n 
eral  character  of  the- things  described;  as.  for  ZZ, 
the  Schedule  of  outstanding  personalty  may  sav.  A  nmn: 
ber  ot  book  debts  outstanding  amountiug  in  the  aggre- 
gate to  $  ;  a  quantity  of  household  furniture  and 

lhn2  I     "^  "*  ^  '  '""^  "•«  ^^^  «''««  particulars 

should  be  given  m  other  cases.     Lands  should  be  de- 
scnljed  without  setting  forth  metes  and  hounds.]  («) 


No.  52. 


Standing  Conditions  of  Sale. 


1.  No  person  shall  advance  less  than  $10  at  anv  bidding 
under  $500,  nor  less  than  $20  at  any  biddins  nVer  $500, 
and  no  person  shall  retract  his  bidding. 

2.  The  highest  bidder  shall  be  the  purcbBser:  and  if 
any  dispute  arise  as  to  the  last  or  hiehest  bidder,  the 
property  shall  be  put  up  at  a  former  biddins. 

(n)  This  nolp  Is  nepeatod  In  the  odlclal  copy  of  ths  Ruh-i.  probably 
by  mlatakp. 
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3.  The  parties  to  the  action,  with  the  exception  of  tlie 
vendor,  (and,  naming  any  parties,  trustets,  agents,  or 
others,  »  o  fiduciary  situation),  shall  be  at  liberty  to  bid. 

4.  The  purchaser  shall,  at  the  time  of  sale,  pay  down 
a  deposit,  in  proportion  of  $10  for  every  $100  of  the 
purchase-money,  to  the  vendor,  or  his  solicitor ;  and  shall 
pay  the  remainder  of  the  purchase-money,  on  the 

day  of  next ;  and  upon  such  payment,  the  pur- 

chaser shall  be  entitled  to  the  conveyance,  and  to  be  let 
into  possession ;  the  purchaser  at  the  time  of  sale  to  s'jn 
an  agreement  for  the  completion  of  the  purchase. 

5.  The  purchaser  shall  have  the  conveyance  prepared 
at  his  own  expense,  and  tender  the  same  for  execution. 

6.  If  the  purchaser  fails  to  comply  with  the  conditions 
aforesaid,  or  any  of  them,  the  deposit  and  all  other  pay- 
ments made  thereon,  shall  be  forfeited,  and  the  premises 
may  be  resold;  and  the  deficiency,  if  any,  by  such  re-sale, 
together  with  all  charges  attending  the  same,  or  occa- 
sioned by  the  defaulter,  are  to  be  made  good  by  the 
defaulter. 


No.  53. 


Report  on  Sale. 


Pursuant  to  the  judgment,  bearing  date  the 
day  of  ,  and  made  in  this  cause,  I  have,  in  the 

presence  of  (or,  after  notice  to),  all  parties  concerned, 
settled  an  advertisement  and  particulars  and  cc  dition^ 
of  sale,  for  the  sale  of  the  lands  mentioned  or  referred 
to  in  the  said  judgment  (or  order),  and  such  advertise- 
ment having,  according  to  my  directions  been  published 
in  the  (naming  the  newspaper  or  newspapers),  once  m 
each  week  for  the  weeks  immediately  Preceding 

the  said  sale  (or  as  the  case  may  be),  and  bills  of  the  said 
sale  having  been  also,  as  directed  by  me,  published  m 
different  parts  of  the  township  (town  or  city)  of 
and  the  adjacent  county  and  villages  (or  as  the  case  may 
he),  the  said  lands  were  offered  for  sale  by  public  auc- 
tior,  according  to  my  appointment,  on  the  J^Z, 

,  by  me  (or  by  Mr.  of  ,  appointed 

bv  me  for  that  purpose,  auctioneer),  and  such  sale  was 
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voudnoted  in  «   fail-    r>K„„        i 

"'  aey.)  f^if'niH  of  the  piinhm 

-ill  wliich  iiavinir  beeu  ninvml  i„ 
proper  and  snfficieft  e'de^rrL"  :;'-.::;;5:^'-  ^ 


N'o.  54. 

SUBPCKNAS,  ETC.,  FOR  EXAMiy  vnox  or 
mmESSES,  ETC  ^  "^ 

Subpoena  ad  Testificandum  ((,>„,,„,  ,..„,,„, 

greeting.  We  comman.l  yon  t.,  attend  before 
"'  "O  daytlie  of 

,    '  at  tlie  hour  of  in  tlie 

and  so  from  day  to  day,  until  [the  aiov  "cause  is  Z 

dLrr ';'''•'  ^"•rr''^'''"-'  t-'-  f-  "-'"inatio.'  tw 

defendant )  '""^    ^''  °°  ^'""'^  "^  "'*  'P''''''"*^ '" 


Witness,  the  Honourable 
Ontario,  the  day  of 


Cliief  .Justice  of 
19 


note  the  followtng  memnranda:— 
In  the  margin: 

Tss,,ed  from  the  ofBoeof  the 

the  H>ffh  Court  of  .Tnsliee  („)  in  the  County  nf 

'/'"  he  indortied: 

This  writ  was  issued  by  A  B    of 
for  the  plaintiff  {or  n.,  the  case  'may  he) 


of 


,  Solicitor 


"  Su'prUe  rOTrV"      "'''''  *  ""'^'  °'  ■'"'""'  "  ""^  ""  "'"■I'lus  mistake  for 
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No.  55. 


Subpoena  Duces  Tecum  (General  Form.) 

George  the  Fifth  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  of  the  British  Dominions  beyond 
the  Seas,  King,  Defender  of  tlie  Faith,  Emperor  of  India, 
To  greeting :  We  command  you  to  attend  before 

at  on  day  the  day  of 

19      ,  at  the  hour  of  in  the  noon,  and  so 

from  day  to  day  [until  the  above  cause  is  tried,  or  as 
may  be]  to  give  evidence  [or  for  examination  for  dis- 
covery or  as  may  be]  on  behalf  of  the  and  also 
to  bring  with  you  and  produce  at  the  time  and  place 
aforesaid  (specify  documents  to  be  produced.) 


Witness  the  Honourable 
Ontario,  the  day  of 


,  Chief  Justice  of 
19      . 


No.  36. 

Subpoena  ad  Testificandum  at  Assizes. 

George  the  Fifth  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  of  the  British  Dominions  beyond 
the  Seas,  King,  Defender  of  the  Faith,  Emperor  of  India, 
To  greeting :  We  command  you  to  attend  before 

our  Justices  assigned  to  take  the  Assizes  in  and  for  the 
county  of  to  beholden  at  on  day 

the  day  of  19      ,  at  the  hour  of 

in  the  noon,  and  so  from  day  to  day  during  the  said 
Assizes  until  [the  above  cause  is  tried,  or  as  may  be] 
to  give  evidence  on  behalf  of  the 

Witness  the  Honourable  .  Chief  Justice  of 

Ontario,  the  day  of  19      . 


No.  57. 


Subpoena  Duces  Tecum  at  Assises. 


George  the  Fifth  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  of  the  British  Dominions  beyond 
the  Seas,  King,  Defender  of  the  Faith.  Emperor  of  India 
To  greeting :  We  command  you  to  attend  betore 
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our  Justices  assigned  to  take  tli.  ».  ■ 
county  of  ^o  be  hofden  at  "  "  '""' '"' 

the  day  of  19        ..  „    ,    °  i 

»  the  noon,  and  so  from  day  to  dl,' ir""  "^  , 
Assizes,  until  the  above  cause  is  trti  .    '""^  "''  ^' 
on  behalf  of  the  and  »  « A    k'  .'"  K-^"  evid« 

produce  at  the  tinie  and  £e  SoresnM  ^ '"■  ^•°" ' 
ixents  to  be  produced).  "foresaid  (.pen/j,  *„ 

Witness  the  Honourable  ,,,„•,,    .. 

Ontario,  the  day  of  \,,  °*'"' 


No.  58. 


Babeas  Corpus  ad  Testificandum. 


BrfendtEl^afd  ^f ^1.^"^"^,'  .^''^''»"'  "^  «- 

.Srr^S^a-Leustod-"-"" 

of  atth'ehourof"  Ae"'  ^^^ 

and  so  from  day  to  day  until  the  aboe  action  is  trid 
to  give  evidence  on  behalf  of  the  \  aT' 

immediately  after  the  said  ..  1,  . '    ^"^  """ 

Witness,  etc. 


No.  59. 

TForra«<  /or  arrest  of  a  defaulting  witness. 

Province  of  Ontario, 
County  of 

To  E.  F.,  Slieriflf,  etc. 

mereas  proof  has  been  made  before  me  that  fl.X 
,Tit-  .«  .  "'''P«'""'d  to  give  evidence  on  behalf  of  the 
piamtitt  (or  as  the  case  may  he),  in  this  ,-ause  In)  at  the 

lourt  and  causf.  and  see  note.  p.  1469  j„pr,/. 
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sittingB  of  the  Court  of  Assize  (or  aa  the  case  may  be)  at 
Toronto  (or  as  the  case  may  be,  which  commenced  on 
the  day  of  19      );  that  the  presence 

of  the  said  H.  N.  is  material  to  the  ends  of  justice ;  and 
that  the  said  H.N.  has  failed  to  attend  in  accordance 
with  the  requirements  of  the  subpcena. 

These  are  therefore  to  command  you  to  take  the  said 
B.  N.  and  to  bring  and  have  him  before  me  at  the  said 
sittings,  or  before  such  other  Judge  as  may  be  presiding 
thereat,  there  to  testify  what  he  may  know  concerning 
the  matters  in  question  in  the  said  cause,  and  that  you 
detain  him  in  your  custody  until  he  shall  have  given  his 
evidence,  or  until  the  said  sittings  shall  have  ended,  or 
until  other  order  be  made  by  the  Court  concerning  him. 


Given  under  my  hand,  this 
A.D.  19      ,  at 


day  of 


Form  60. 

Commission  to  Examine  Witnesses. 

(Court  and  Cause.) 

George  V.,  (a)  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  and  of  the  British 
Dominions  beyond  the  Seas,  King,  Defender  of  the  Faith, 
Emperor  of  India. 


To 


,  greeting. 


Know  ye  that  We,  in  confidence  of  your  prudence  and 
fidelity,  have  appointed  you  a  Commissioner  for  the  pur- 
pose of  taking  evidence  in  the  above  cause  now  pending 
in  Our  said  Court;  and  We  do  hereby  give  yon  full  power 
and  authority  to  administer  all  necessary  oaths  and  to 
do  all  things  necessary  for  the  taking  of  the  evidence 
more  particularly  mentioned  in  the  order  for  the  issue 
of  this  Commission,  a  copy  whereof  is  hereunto  attached. 
Forthwith  after  taking  such  evidence  you  will  return  the 
same,  together  with  these  presents.  In  the  execution  of 
this  Commission  you  will  have  due  regard  tofte^eneral 

7^^  the  preceding  Po'rmTot  writs  -  the  litth  ■'  Is  used  instead  or 
the  letter  "  V." 
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apiH^uded.  and  .h«  terms  ot^L«  orde  Tr,'""''  ''"^« 
ll.e  iuHtructious  hereunder  written  *""'''^ ' 

Witness  tlio  Honourable 
"f  Our  said  Court  at  Toi  „u(o  this  •  ^'"•'f  J'M 

'""..■.vonrofO„rLord,.noH,ous,.„„ ^1, . 

SlfDinhirr  „f  Olji.e,- 
Issued  from  the  „fli.e  ,., 

Court  of  Ontario  at  in  1 1,.  ^  ■      ,  "     ^  **"''''" 

.".der  and  pursuant  to  the  or  rer '""""•  "L    ■     , 
♦''-  day  of  A.D  19  •'•^''"■"f'ia 

Signature  of  Officer. 

ISSTBUCTIONS  TO  COMMISSIONER. 

..erned.*'"  """  '""''  '"'"'"'  "  '^'-"  •"  '"«  '-.ios  .0. 

ru;^a^'5:^^'oK;;;;;K;:r'-^ - 

paSs^Sr-Hr'"'"   "'"   """'"i-iou  a"J  attached 
papers,  and  mail  them  in  a  sealed  envelope  to 

follows:  "  cZ^ZrifU^^r  '"'  TZ  '' 
of  Commissioner.)"  ' '    <'^'^""""' 

<(■'.  Fse  the  following  forms  of  oath). 
Clerk's  Oath. 

anv"o'r'i»l.'  ♦^"i>■•;«^t^■f"".v,  and  withnn,  ,,„rtialitr  to 
down    frnn      'k       ^'   ^^'^'''    '"'   ""^   •'"'-•   '"•«■■  -"'" 

which  .shall  be  exhibited  or  put  to  all  and  everv  witness 


y 
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and  witnessei',  and  al.-o  the  depoaitions  of  all  and  every 
auch  witness  and  witnesses  produced  before  and  exam- 
ined by  the  said  commissioners  named  in  the  commission 
within  written,  as  far  forth  as  you  are  directed  and  em- 
ployed by  the  commission  to  take,  write  down,  transcribe 
or  engross  the  said  questions  and  depositions.  So  help 
yon  God. 

Wxineases'  Oath. 
You  are  true  answer  to  make  to  all  such  questions  as 
shall  be  asked  you,  without  favour  or  affection  to  either 
party,  and  therein  you  shall  speak  the  truth,  the  whole 
truth,  and  nothing  but  the  truth.   So  help  you  Qod. 

Interpreter's  Oath. 
You  shall  truly  and  faithfully,  and  without  partiality 
to  any  or  either  of  the  parties  in  this  cause,  and  to  the 
best  of  your  ability,  interpret  and  translate  the  oath  or 
oaths,  affirmation  or  affirmations  which  shall  be  admin- 
istered to,  and  all  and  every  the  questions  which  shall 
be  exhibited  or  put  to  all  and  every  witness  and  witnesses 
produced  before  and  examined  by  the  commissioners 
nampd  in  the  commission  within  written,  as  far  forth  as 
you  are  directed  and  employed  by  the  said  commissioners, 
to  interpret  and  translate  the  same  out  of  the  English 
into  the  language  of  such  witness  or  witnesses,  and  also 
in  like  manner  to  interpret  and  translate  the  respective 
depositions  taken  and  made  to  such  questions  out  of  tlie 
language  of  such  witness  or  witnesses  into  the  English 
language.    So  help  you  God.  ... 

7  Notice  of  the  execution  of  this  commission  is  to  be 
given  to  .representing 

the  plaintiff,  and  to 
representing  the  defenda'  it. 

(Signature  of  Officer  issmnn  Commifsh,,,.) 
General  Rules. 
{Copij  Rules  2S0  to  390,  inchtsire.)  (a) 
Note— The  Commissioner's  oath  may  be  taken:   In 
England  or  Ireland  before  a  Coniinissj^uoer  anthonzod  to 

(ol  See  Rule  77S. 
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Jud„e  of  the  Supremo  CVmn  of  1".  .'"'"'"'  '*'"" 
-r  Ireland;  in  «-tl«nd  I..'":,  .j^ir:;;' ",'""" 
.'uilKe  of  auv  of  the  r„„'nil  ,        .     '"'"•I'li"!:  |„.f„r, 

'"•  '»  any  CoK.nv  of  His  il,  ;.!,,?.•  "  '"'  '"•'■'"' 

try.  I...foro  the  May.,r"  ■  '  i  .f  \  .""■  ''"■•■'^'°  ^"^ 
Boro„„h.  or  Town  00^,:  ,.  :  rfer  "l"  "1  "">  ^'' 
Honl  of  s„eh  Citv,  Borou«h   ,  r  T  ""■"'"'"" 

™Io,,v  hoh.„^n«  ',0  the  rn;;;  .'  UTXi?:'"  '"  "' 
'lepom  encv  thereof  or  in  ...„.  /  "ntam,  .,r  ai 

S  S'S,"""""""  '■' ""  '■•■■ "'  ">'"" '" » 

Thk  Commissioner's  Oath. 
_-  ' .  J    ]    ,       ,  tlie  Coimnissioner  within 

out  mrfi«  r  1  ''"•"^■'"'^^  "-"ly  »•"!  faithfullv  and  with- 
t„l!„  o        ^i''  *°  ""-^  •"■  *'"'"''•  "f  "'«  l'H>ti..s  i„  this  ease 

xa  n  nirhf  "'.'V"'  ""f  -^  -cry  wi.noss  produced  nd 
tho     ,i  i   1  •    "V""  "^  """^  ««""'>i«^i»n.  a-'l  will  cause 

m,  H  '''"""/""'■''  ■'*"  '■'''''»  to  be  truly  and  faithfullv 
trmis,.rilH..I  and  returned.    So  help  me  G.mI 


(Signature  of  the  Con, 


Sworn  before  me  at 
,19 


.this 


iiiixxiniii'i:] 
(lav  of 


(Sif„,„fmc  and  office  of  person  before  who 


nil  iiath  taken.) 


I.VIl 


Ketubn  to  tub  Wituin  I'ummiwiion. 


Tlif  loturu  to  the  witliin  (Joininishion  apiK>ar»  by  the 
(lepoHitiouH  and  pajjera  thereunto  anaexed;  and  I,  the 
undcr«iKtied  Commissioner,  <lo  hereby  certify  that  tlie 
l>roi)cr  oatlih  were  administered  by  me  to  the  Clerk 
taking  down  and  transcribing  the  said  evidence,  and  to 
the  witnesses  wlioso  depositions  are  hereunto  attached 
(and  to  any  interpreter  called  upon  by  me  to  interpret 
the  evidence  of  any  of  the  said  witnesses),  and  that  the 
said  depositions  were  duly  and  properly  taken  by  me, 
and  that  the  evidence  was  duly  and  correctly  transcribed. 

{Signature  of  Commissioner.) 

ORDERS. 

Note.— In  all  orders  except  decretal  orders  and  vest- 
ing orders  the  shortened  style  of  cause  shall  be  sufficient 
e.g.,  Between  John  Jones,  Plaintiff,  and  Aaron  Smith 
and  others,  Defendants. 


No.  61. 


Precipe  Order  for  Security  for  Costs. 


1.  Upon  application  of  the  defendant,  CD.,  and  it 
appearing  by  the  indorsement  on  [the  copy  of  the  writ  of 
summons]  served  on  said  defendant  that  the  said  plara- 
tiff  resides  at  out  of  the  jurisdiction  of 
this  Court. 

2.  It  is  ordered,  that  the  plaintiff  do  within  four  weeks 
from  the  service  of  this  Order,  give  security  on 

behalf  in  the  penal  sum  of  four  hundred  dollars,  to 
answer  the  defendant  ,  costs  of  this  action,  and 

that  all  proceedings  be  in  the  meantime  stayed. 

3  \nd  it  is  further  ordered,  that  in  default  of  such 
se<a.ritv  being  given  by  the  plaintiff  this  action  be  as 
against  such  defendant  dismissed  with  costs,  unless  the 
Court  or  Judge  npon  special  application  for  that  pur- 
pose otherwise  orders. 
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Xo.  62. 


•■'08  JIB. 


Praecipe  Order  to  continue  Proceedings. 
Upon  the  application  of  „„    . 

the  in  this  action,  and  about'^i?'"*'"""' 7 

departed  this  it^L^  tl^^^rf  . 
the  legal  representatives),  who     ^  '"""'  "''"  "' 

representative  of  the  said  ""'^  ""^  '^0 

allefiinK  that  it  is  desirable  or  necessarv  fl,.*"?.  ^"""^ 
should  be  continued  at  the  suit  of  '  a  '.a  ,     ''*° 

arniSto"-'-'       -  -  " 

atthl^rot^^-^'^-'ltrt''^""^''"?-''^™"'"- 
asainst  as  par?  .f'^'iff  theret. 


N'o.  63. 

Prtecipe  Order  to  change  Solicitor. 
Upon  the  application  of 

Place  and  stead^f       '  _^  p^esenlsSr " '^ 
Vo.  64. 

Praecipe  Order  to  tax  „  Solicitor:.  Hill  delirn.d  (m 
Client's  application). 

In  the  matter  of  A.  B., 

One  of  the  Solicitors  of  the  Supreme  Court  of  Ontario 
.nhZl  *'"',''I'P"'^''tion  of  ,  and  (ho  applicant 

^ubinUt.nK  to  pay  what,  if  anythinK,  shall  l.e  found  due 
to  the  said  Soicitor  upon  ta.xatioii  of  the  bill  herein 
alter  mentioned. 

It  is  ordered  that  the  bill  of  fees,  charges  and  disburse- 
ments delivered  tn  the  applicant  bv  the  ahnve-named 
S^oheitor  be  referred  to  to  be  taxed. 
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No.  60. 


The  same  {on  Solicitor's  Application). 

[Title,  date,  etc.,  as  in  Form  64.] 

Upon  the  application  of  the  above-named  Solicitor 
It  is  ordered  that  the  bill  of  fees,  charges  and  disburse- 
ments delivered  by  the  said  Solicitor  to  be  re- 
ferred to                  to  be  taxed. 


No.  66. 

Pracipe  Order  for  Delivery  and  Taxation  of  a  Solicitor' f 
BUI  of  Costs. 

[Title,  date,  etc.,  as  in  Form  64.] 

Upon  application  of  ,  and  the  applicant 

hereby  submitting  to  pay  what,  if  anything,  shall  be 
found  due  to  the  said  solicitor  upon  the  taxation  of  the 
bill  hereinafter  mentioned. 

It  is  ordered  that  the  above-named  solicitor  do,  within 

14  days  from  the  service  of  this  order,  deliver  to  the 

applicant  a  bill  of  his  fees,  r'  arges  and  disbursements 

and  that  the  same,  when  delivered,  be  referred  to  the 

to  be  taxed. 


No.  67. 

Court  Order  General  Form. 

Tn  the  Supreme  Court  of  Ontario. 

The     Honourable     the  j 
Chief  Justice  of  the 
King's     Bench     {as 

the  case  may  he).        ' 


tlie 


dav  of 


A.D. 


Between  A.  /?.,  etc..  Plaintiffs, 
and 
C.  D.,  etc.,  Defendants. 

1.  Upon  motion  made  this  day  unto  this  Court  on  be- 
half of  the  and  upon  liearina  read  and 
upon  hearing  counsel  for                       {cohere  necessary 
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add  no  one  appearing  for 
with  notice  as  by  affidavit  of 


'I'o'igli  (iulv  serve, 
nppears). 

2.  This  Court  doth  order 

3.  And  this  Court  doth  further  order 

Signature  of  Officer. 
No.  (i8. 

Order  in  Chambers,  General  Form. 
In  the  Supreme  Court  of  Ontario. 
(Name  of  the  Judge  or  officer 


day  of 


■n,     iJ"*)  '        I  Tuesday,  the 

1  lie  Honourable  Mr.  Justice,  A.D. 

In  Chambers,  I  ^e'"""™  -'  ■  H..  Plaintiff, 

or  The  Master  in  Chambers  ^  J""!  ,    . 

(as  the  case  may  be.)  I  "•  '^^f™''™* 

1.  Upon  the  application  of  und  noon 
reading  the  affidavit  of  mTL 
hearing  the  solicitor  (or  counsel)  for  ^  '""'° 

pearing  that,  itc.*""'  ""•"  ""'''"^  "  "''"^"'■^'  ""''  "  »P 

2.  It  is  ordered  that 

appliiuon'b:^  '""""  °^'"^'  *•""  '^^  ™^'^  "f  '^'^ 


No.  69. 


Ocrfcr  /or  Sert>icc  nut  of  the  JurisdklUm. 

rlv'^^Z  ♦''«  aP''!''=**'°"  °^  ■  and  upon 

reading  the  affidavit  of  fi,ed,  ,„,  npon 

Hearing  the  solicitor  (or  counsel)  for  the  plaintiff. 

2.  It  is  ordered  that  the  plnintiil  be  al  liberty 
to  issue  a  writ  for  service  out  of  the  jiirisdiwion  nn  th'e 
'Ief..ndant                         ^ho  resides  at 

3.  And  it  is  further  ordered  that  service  of  the  siid 
writ  of  summons  and  of  this  order  upon  the  defendant 
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at  aforesaid,  shall  be  good  and 

sufScient  service  of  the  said  writ  upon  the  said  defend- 
ant. 

4.  And  it  is  further  ordered  that  the  time  for  appear- 
ance to  the  said  writ  be  within  days  after  the 
service  thereof. 

5.  And  it  is  further  ordered  that  the  costs  of  this  ap- 
plication be  (o) 


No.  70. 


Order  for  Particulars. 


,  and  upon  read 
,  and  upon  hearing  the 


1.  Upon  the  application  of 
ing  the  affidavit  of 
solicitor  (or  counsel)  for 

2.  It  is  ordered  that  the  plaintiff  (or  defendant)  de- 
liver to  the  defendant  (or  plaintiff)  [an  account  in  writ- 
ing of  the  particulars  of  the  plaintiff's  claim  in  this 
action,  (or  particulars  of  the  paragraph  of  the 
statement  of  claim  or  defence,  stating  in  what  as  ma', 
be  ordered)],  and  that  unless  such  particulars  be  de- 
livered within  days  from  the  date  of  this 
order  [all  further  proceedings  be  stayed  until  the  de- 
livery thereof,  or  as  may  he  ordered]. 

3.  And  it  is  further  ordered  that  the  costs  of  this 
application  be 


No.  71. 


Order  to  Dismiss  for  want  of  Prosecution. 


,  and  upon  read- 
filed,  and  upon  hearing 


■     ] .  Upon  the  application  of 
ing  the  affidavit  of 
fhe  solicitor  (or  counsel)  for 

2.  It  is  ordered  that  this  action  be  and  the  same  is 
hereby  dismissed  for  want  of  prosecution  with  costs, 
including  the  costs  of  this  application  (a),  to  he  paid  to 
the  defendant  hv  the  plaintiff,  forthwith  after  taxation. 


(0)  No  ex  parte  order  Is  to  contain  any  direction 
RHie  S58. 


)  to  coata:  iae 


No.  7 
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Stop  Order. 


'    Upon  the  application  of  „,,,,„„ 

the  affidavit  of  «i,h  ,„^         ''"" ''""''»« 

solicitor  for  [.he  applicant] 'S  '  S^tt  I'^^ 
solicitor  submitting  to  be  bound  bv  auv  o  d  r  Ip  ' 
m.v^  make  a«  to  costs  or  damaKe.  okS^ 

he  («amm^  <Ae  par/y)]  or  which  may  be  dtecTe/ 

£^xr-trzrSt^™f^7: 

without  notice  to  the  said  (appHcantT  """'  '' 


No.  73. 

Order  for  Commission  to  Examine  Witnesses 

the- aSZit ':;"'"''""''"  °^fi,ed   and '  ""^  T""  ''''''^ 
,   ,.  ..       ,  "led,  and  upon   learin"  tlip 

solicitor  {or  counsel)  for  ° 

thi's  r!„!rf°H^""tVl"'*  "  '=°'°'"is«io°  "lay  issue  out  of 
W  v;  ^Z   P     s'''"'  ^°  f°'  "•«  examination 

»"«  foffi  of  witnesses  on  behalf  of  the  said 
at 

:!.  And  it  is  further  ordered  that  within  dav, 

a  ter  service  of  this  order  the  do  serve  a  noti^o 

giv  iDjf  the  name  and  place  of  business  of 

upent  in  aforesaid,  upon  whom  notice  of  the 

sairt  examination  may  be  served. 

4   And  it  is  further  ordered  that  .lavs  pievi 

ously  to  the  sending  out  of  the  said  ooiumis'sion,  the 
solicitor  of  the  said  shall  give  to  the  solioitor 

ot  the  said  notice  in  writj-f?  of  the  mail  or 

other  conveyance  by  which   the  commission  to  to  he 
sent  out. 
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5.  And  it  is  further  ordered  that  upon  the  execution 
of  the  said  commission  the  said  commission  and  the  de- 
positions of  the  witnesses  be  without  delay  after  the 
said  commission  shall  have  been  executed  transmitted  to 
the  office  of  the  of  the  this  Court 

at 


No.  74. 


Order  of  Reference. 


1.  Upon  the  application  of  ,  and  upon  reading 
the  affidavit  of  filed,  and  upon  hearing  the 
solicitor  {or  counsel)  for 

2.  It  is  ordered  that  the  following  questions  arising  in 
this  action  namely,  be  referred  for  inquiry  and 
report  to 

3.  And  it  is  further  ordered  that  the  costs  of  this  ap- 
plication be 


No.  75. 


Order  of  Reference  {another  form). 


1.  Upon  the  application  of  ,  and  upon  reading 
the  affidavit  of  filed,  and  upon  hearing  the 
solicitor  {or  counsel)  for 

2.  It  is  ordered  that  the  [.itate  whether  all  or  .some  and, 
if  no,  ichich  of  the  qve.stions  are  to  be  tried]  in  this  ac- 
tion be  tried  by 

3.  {To  be  vsed  in  a  case  where  it  is  not  necessary  to 
reserve  any  questions  as  to  costs  or  otherwise).  And  it 
is  further  ordered  that  tlie  defendant  {or  the  party  to 
whom  anv  amount  shall  be  found  by  the  referee  to  be 
due)  do  pav  to  the  plaintiff  {or  the  party  to  whom  such 
amount  shall  be  found  due)  the  amount  which  the  referee 
shall  find  to  be  payable,  forthwith  after  the  confirma- 
tion of  the  referee's  report. 

4.  AnH  it  is  further  ordered  that  the  said  referee  do 
determine  the  question  of  the  costs  of  this  action  and  of 
the  said  reference. 
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No.  76. 

Order  for  Examination  of  Witnesses  before  Trial. 

solicitor  («.  Counsel)  for        '''  "■"'  '"""  "«""■'<?"'! 

takVor^'n  '^flfr"""  T.'^'"'*  "'"*  *''"  "^"""nation  so 
taken  or  an  office  copy  thereof  mav  l,e  read  and  ri«n 

out"^n'"r  t  *'"'  *""■'  '""'"^  ""  ^-'^  exception  ,^r 
out  any  further  proof  of  the  absence  of  the  sa id  w^ 
ne.  than  t^e  affidavit  of  the  or  hi.  IJ^Jl 


Xo.  77. 

Garnishee  Order  (Attaching  Debts). 
la  the  Supreme  Court  of  Ont     ;». 
The  Master  in  Chambers  {or  as  maybe). 

[Date.] 

Between  A.  B.,  Judgment  Creditor. 
and 
C  D.,  Judgment  Debtor. 

and 
E.  F.,  Garnishee. 

thi'„ffi^°°-i^%^''P''''''"°°  "^  •  and  "Von  reading 

solicitor  (or  counsel)  for 

2.  It  -is  ordered  that  all  debts  owin^  or  ac-niin?  due 
rom  the  above-named  wrnishee  to  the  above-named 
judtrment  debtor  be  attached  to  answur  a  judijment  re 
covered  aRamst  the  said  judjrment  debtor  bv  the  above- 
named  i.id»ment  creditor  on  the  dav  of 
1-'    .  for  the  sum  of  $           ,  on  which  judsmenf  the 
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said  sum  of  $  ,  remains  due  and  unpaid,  and  any 

other  judgments  against  tlie  said  judgment  debtor  en- 
titled by  law  to  share  therein. 

3.  And  it  is  further  ordered  that  the  Haid  garnishee 
attend  before  the  in  Chambers  (or  as  the 

case  may  be)  on  day  the  day  of  19    , 

at         o'clock  m  the  noon,  on  an  application  li> 

the  said  judgment  creditor,  that  the  said  garnishee  pay 
to  the  said  judgment  creditor  (a)  the  debt  due  from  him 
to  the  said  judgment  debtor,  or  so  much  thereof  as  may 
be  sufficient  to  satisfy  the  judgment. 


No.  78. 

Notice  of  Garnishee  Order,  in  Lieu  of  Order,  to  be  Served 

out  of  Ontario. 
To  E.  F.,  of 

Take  notice  that  an  order  has  been  obtained  attach- 
ing all  debts  owing  or  accruing  due  from  you  to  the 
above-named  judgment  debtor,  to  answer  a  judgment  re- 
covered against  the  said  judgment  debtor  by  the  above- 
named  judgment  creditor,  on  the  day  of  19  , 
for  the  sum  of  $  ,  on  which  judgment  the  sum  of 
$  remains  due  and  unpaid,  and  any  other  judg- 
ments against  the  said  judgment  debtor  entitled  by  law 
to  share  therein  (!)). 

And  take  further  notice  that  an  order  has  also  been 
obtained  appointing  the  day  of  •",.'" 

o'clock  in  the  forenoon,  for  the  raakmg  of  an  applica- 
tion before  at  by  the  said  .ludgment 
creditor,  for  a  further  order  that  you  pay  to  the  said 
judgment  creditor  (c)  the  debt  due  to  the  said  .ludgnient 

i„)  This  form  does  not  anpaar  to  carry  out  the  provisions  of  The 
CrJdVo^s^enet  ict  (R.  S,  O.  c.  81).  ».  5  (2),  under  which  he  moneys 
at, 'ct;  Jeto'be  paid,  not  to  '^^  a"»;'''°^"<^4"°^,';y\,",f,;,"X 
In  lieu  ot  the  words  "to  the  said  judgment  creditor  It  Is  ^issestea 
tSat*e  words  should  be  "  to  the  Sheriff  of  the  County  of  (nominff  <l.e 
County  ichere  tin:  garnishee  rettdes)." 

,6,  s.=e  ne  CremtOfs  ReWf  A--t  (R.  S.  O.  c.  SI),  s.  5. 

<M  s,e  note  to  Form  No.  77.  The  Creditor,  Relief  Act  does  not 
sute  to  wharsher^  a  p.rnlshee  Is  to  pay  the  debt  attached,  where  the 
garnishee  resides  out  of  Ontario. 
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debtor  from  yon,  or  so  much  tlier..„i'  „ 

to  Bat«fy  the  Haid  jucljrment   aJf  1  ^  "?'  ^  '*i> 

made  accordingly,  and  if  vm,  ,?    "" '"'''''"■ation  win 

turn  of  the  .aiVioUoV  n'^.S  ZT"'  T  ''" 
absence.  "^  "'"J  "«  nia<le  in  !„ 


No.  79. 


Garnishee  Order  (Final). 


1.  Upon  tlie  application  of  i 

the  affidavit  of  «|ed  „„,,  „     '  "l"*  "l""i  readin 

the  Jay  of      ^'^''""^"',V^''^'li«reindat. 

ordered  that  all  cieht«  ,.»;„  '         '  "''""■eby  it  wa 

above-named  garnUhee  Tothr  T"'"'  ''"''  '""^  •'' 
debtor  should 'be  aUached  to  Lnswe7:"3"'  'l^^'" 
ered  against  the  said  judgment  debtor  I'T'  T' 
named  judgment  creditor  o?tbe         day  [f ""  ■"""' 

sum  -0?$  ""'  ""rained  du'  ""  V'"^"  •'"^^'-'  '^»  -'^' 
-earingihe  solicrTarlonrffoT''"''  '"'^  ""''  "'^» 

pay  tlVdebttffrom  him  t^  1'^''^''"',  '"  ^"^'^'^"^ 
into  Court  to  the  cre^d" 'oHhis  m^u:"'  ■^"'^"'  "*' 

iudg.^enliledl^of^h-"''''",^  "'»'  '""  -«''  "^  "■' 

Sheriff  of  the  County  of  "  '"""T!  k'"  1"™  '"!;;! '»  "« 
the  provisions  of  thl'iitors-  R  ,  eM  T    "''  "* 


No.  80. 

Interpleader  Order. 

terple^der  ordpr'""'7"''°  "^  '"<'  ^'"''  ^'"'"T  f"r  an  iu- 

filed,  and  upon  hearmg  the  .solieitpr  (-„•  oo„n«ol)  for 

served  w^  h  nT      "''I'""""  ""'  appearing  thcugl,  dulv 

served  with  notice  as  by  affidavit  of 

appears 

tnaUai  by°itw*M  fhJ™  .J;"''*"™"  ""'n"  Ihe  said  Indgment  Jebwr 
l.ere."e  ,„"  p„™  "-■■*'"■■■    The.e  word,  app.ar  ,„  b,  ,.a,l., 


y 
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2.  It  is  orilored  tliat  tLc  claimout  and  all  i)er8onB  claim- 
ing under  him  bs  and  they  are  hereby  forever  barred 
of  and  from  all  claim  to  the  goods  and  chattels  seized 
herein  by  the  said  sheriff  as  against  ,  that  no 
action  be  brought  against  the  above-named  [s/it'ii/l  for 
or  in  respect  to  the  seizure  of  said  goods. 

3.  And  it  is  further  ordered  that  the  costs  of  this  ap- 
plication be 

Xo.  81. 

Interpleader  Order. 

1.  Upon  the  application  of  ,  and  upon  reading 

the  affidavit  of  flled,  and  upon  hearmg  the 

solicitor  («r  counsel)  for 

2  It  is  ordered  that  the  above-named  claimant  be  sub- 
stituted as  defendant  in  this  action  in  lieu  of  the  present 
defendant. 

3.  And  it  is  further  ordered  that  the  costs  of  this  ap- 
plication 


No.  82. 


Interpleader  Order. 


1   Upon  the  application  of  the  said  sheriff  for  an  m- 
terpleader  order,  and  upon  reading  the  affidavit  of 
flled,  and  upon  hearing  the  solicitor  (or  counsel)  for 

"  It  is  ordered  that  the  said  sheriff  proceed  to  sell 
the' goods  seized  by  liim  under  the  writ  of  fieri  factas 
issued  herein,  and  pay  the  net  proceeds  of  the  sale,  after 
deducting  the  expenses  thereof  {or  as  otiicnvise  or- 
dered) into  Court  in  this  cause,  to  abide  further  order 
herein. 

Or  It  is  ordered  that  upon  payment  into  Court  by  the 
said  claimant  within  from  this  date  of  the  sum 

of  *  (or  of  the  appraised  value  of  the  goods  and 

chattels  seized  by  the  said  sheriff  I'^^o'"^;, '<>«<''.';,"  J.'"" 
the  expenses  of  appraisement),  or  upon  the  said  claun^ 
ant  witliiu  the  same  time,  giving  to  the  execution  creditor 
seenritv  to  the  satisfaction  of  .,    ,  • 

fm Te  payment  of  the  same  amount  by  the  said  claim- 
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as  may  be  proper),  and   uno„  „1*h    .'^'"'^ '"^*  i« 
sheriff  of  (he  Lco^n^^tl^ZZ^^'T  '"  ">'  '«^ 
h««  been  p„id  into  Court   or  the  n„HV  """  "'"  »"">« 
. .  -  that  securitrhas  been  Zn   •'''"."'  "'^  '"' 

»aid  sheriff  do  withdraw  froT  tho"  '"""^'"''' '' 
Kood.  and  chattels  seized  bv  iZ  mulorf  "•"  "'  " 
factas  herein.  "  '"'^'^  "'•'  ^nt  of  /ffi 

And  it  is  further  ordered  th«f  nni 
made  (including  the  sheriff- "^oi,","'^;/"^''  P^-V^em  h 
secunty  be  given  within  the  TITT  T^>'  "'»"'' 
before  the  expiration  ot  the  Zl  "f"""*"!'^'  "'  ^  »« 
act  desires  the  said  goods  and  ^Lf^^T","''  "'«  ''™ 
«aid  sheriff  the  said  swIff "proS  :  ^in  ^  "'V''  '^' 
and  chattels,  and  pay  the  nrn^l!^  o  !!  "^^  '""^  S»<^' 
ducting  the  expenLs^hereT(;.  L  „//  '  ""^'  ""^^  ^« 
and  the  possession  money  Is  afor«^I•'^':^'  "'■''""" 
credit  of  this  n>atte.rat1dffS'„^;^:^|:'^^ 

to  theMfo?/n"S  Xlur  '"7""'^  "--^ 
(0.  in  the  County  Co'nrt'oVth:  CoZTo'"'"'  "'  'T'" 

fendant  1.1.1   * .       "**''*'""  <"'"  "'ainmat)  shall  be  de- 

to  the  sheriff  «;Thf     ■         '/'"  ''«''^ery  of  the  said  writ 
the  sheriff"  ,  ,lr„        "'"  ^^  *^'  '"'"'"'^  '"■  'l'"  '"l*  >•> 

proper  V  of  theX         1  ""'""'"'  ''  P'"'""'^  ''^^^  «>* 
tor]  Tor  "n  r«l    *         *  "^  «'»'''''*  the  exo.u.ion  oredi- 

asagaLrtt-^ellamr^ 

pared\°nVllivf'"".5''rr''"'"'"^  *''"*  ^"-''  '^"><'  ^  P" 
from  thfs  d„fi     ^  ..^^  '""^  P'"'"'"^  "-^--^i"  '"thin 
rrom  this  date,  and  be  returned  by  the  dofondant  therein 
wumn  ^„ys  thereafter  and  be  tried  at 

"•)  Th.  word  -VredHor"  appear.  ,„  b,  w.„„„g  ,,,„. 


y 
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5.  And  it  Ih  further  ordered  that  the  question  of  costs 
and  all  furtlier  questions  be  reserved  to  be  disposed  of 
by  the  Judge  at  the  trial  of  the  said  issue,  or  if  not 
so  disposed  uf  then  to  be  disposed  of  in  Chauibers. 

6.  And  it  is  further  ordered  that  any  other  execution 
creditors  desiring  to  take  part  in  the  contest  of  the  said 
issue  shall  be  at  liberty  to  do  so  upon  placing  their  execu- 
tions against  the  goods  of  the  defendant  in  the  hands  of 
the  said  sheriff  within  (ten)  dayn  from  this  datt;  und 
upon  notifying  within  the  same  time  the  solicitors  for 

(an  execution  creditor)  (who  shall  have  the 
conduct  of  the  said  issue  for  all  exocution  creditors  tak- 
ing part  in  it)  of  their  desire  to  come  in  and  of  their 
agreement  to  contribute  pro  rata  to  the  expense  of  the 
said  contest  according  to  the  Statute  in  that  behalf. 

7.  And  it  is  further  ordered  that  no  action  be  brought 
against  the  said  sheriff  for,  or  in  respect  to  the  seizure 
of  the  said  goods  and  chattels  or  for  anything  done 
under  this  order. 


No.  83. 


interpleader  Order. 


1.  Upon  the  application  of  the  sheriff  of  for  an 
interpleader  order,  and  ujwn  hearing  read  the  affidavits 
of  and  upon  hearing  the  solicitor  (or  counsel  I 
for  ,  and  the  claimant  and  the  execution 
creditor  having  requested  and  consented  that  the  merits 
of  the  claim  made  by  the  claimant  be  disposed  of  and 
determined  in  a  summary  manner. 

2.  And  it  is  ordered  that 

3.  And  it  is  further  ordered  that  the  costs  of  this  ap- 
plication be 


No.  84. 


Interpleader  Order. 


1.  Upon  the  application  of  the  sheriff  nf  for 

an  interpleader  order,  and  upon  reading  the  affidavit  of 
filed,  and  upon  hearing  the  solicitor  (or  coun- 
sel) for 


\b\* 
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2.  It  m  ordereil  that  tli«  nbove  namod  Khoriff  procw, 
to  sell  onoUKh  of  the  gootU  seizwl  under  writ  (if  fieri  /„„„ 
inMied  in  this  action  to  «ati«fy  the  exi.«n«e«  i.f  ih,  sai, 
sale,  tli«  rent  (if  nny)  due,  the  claim  of  the  cUimant  m 
this  (a)  execution. 

3.  And  it  is  further  ordered  that  o\it  of  the  proopci. 
of  the  said  sale  (after  deduotiuK  the  <'xj».n»es  thprcnf 
and  rent,  if  any),  the  said  sheriff  pay  to  the  claimant  tin 
amount  of  his  said  rlaim,  and  to  the  evwntinn  omlitor 
the  amount  of  hiN  execution,  and  the  rfsidno,  if  auv,  i,i 
the  defendant. 

i.  And  it  is  further  ordered  that  no  action  be  biouelii 
against  tlie  gaid  aheriflf,  and  that  the  costs  of  this  a|. 
plirntion  be 


No.  8.''. 


Order  of  Replevin. 


1.  rpon  the  application  of  the  above-named  pliiimil), 
and  upon  reading  the  affidavit  of  filed,  and 
upon  hearing  the  solicitor  (or  counsel)  for 

2.  It  is  ordered  that  the  sheriff  of  (Acre  insert  thr 
name  nf  Cnunly,  United  Cnunties,  District  or  City),  do 
without  delay  take  the  security  required  by  Rule  3(19  [and 
where  Rule  370  applie-i  add  and  Rule  370  (/))]  and  cause 
to  be  replevied  to  the  plaintiff,  his  (foods,  cliattpls  and  per- 
sonal property  following,  that  is  to  say:  (here  set  out 
description  nf  property  as  in  the  affidavit  filed),  which  the 
said  plaintiff  nlleges  to  be  of  the  value  of  $  ,  and  to 
have  been  taken  and  unjustly  detained  {or  unjustly  de 
tained.  as  the  case  may  be)  by  the  defendant,  C.  D..  in 
order  that  the  said  plaintiff  mav  have  Jiis  remedy  in  that 
behalf. 

3.  And  it  is  further  ordered  that  the  said  sheriff  do 
forthwith,  after  the  execution  of  this  order,  make  return 
to  (in.iert  here  the  officer  in  whoae  office  the  appearance 

(*i)  It  seem^  prob&blc  that  fop  •' thin  "  should  hi-  suMtttutf't  "'— 
said." 

(6)  The  ifolfj  Intended  to  be  referred  to  In  ttils  form  «re  pr»li 
»bly  Rulet  362,  363,  Instead  of  llulei  369,  37(1. 
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III  the  action  is  to  be  enlcicd)  wliut  lie  »haU  have  done  iii 
the  pTemigeH,  and  do  also  ri-firu  thU  order. 


No.  86. 


Order  of  yVitkernam, 

I.  Upon  tlie  application  of  the  plaintiff,  and  it  appear- 
ing by  the  return  of  the  sheriff  of  the  of  , 
to  the  order  of  replevin  made  herein  on  the 
day  of  ,  that  the  goods,  chattels  ami  personal 
proi>erty  mentioned  in  the  xaid  order  have  "  i  ■  I  ,igned 
by  the  uefendnnt.  C.  D.,  out  of  the  bi.iiiu  :  f  t!  ■ 
stiieriff  of  ,  to  places  to  him  'm  n  v  m  sci  tl  iit 
he  conid  not  replevy  the  same  to  the  sr  •     ,  I  I'liiiT. 

•J.  It  is  ordered  that  the  said  sheriff  ':o  v  .itiiw  lli  Like 
in  withernam  the  goods,  chattels  an!  persons'  i»-op.'t:- 
of  the  said  defendant,  C.  D.,  and  iiit  I),uli'vi,:k,  to  tht 
value  of  the  goods,  shattela  and  personal  prop  Tty  'iy 
the  said  defendant,  C.  D.,  before  taken,  am'  do  ■'..•■lir.ilji 
deliver  them  to  the  said  ploiatiff  to  be  kept  D;  In  )  until 
the  soid  defendant,  C.  D.,  delivers  the  goods,  chattels  and 
personal  propertj-  last  aforesaid  to  the  said  plaintiff. 

3.  And  it  is  further  ordered  that  if  the  said  plaintiff 
shall  give  security  to  the  said  sheriff  as  provided  by  law 
for  the  prosecution  of  the  plaintiff's  claims  and  for  the 
return  of  the  goods,  chattels  and  property  so  to  be  taken 
in  withernam  as  aforesaid,  if  the  return  thereof  shall  be 
adjudged  then  the  said  sheriff  do  take  security  with  two 
.sufficient  sureties  from  the  said  defendant  C.  D.,  to 
answer  to  the  said  plaintiff  for  the  taking  and  unjustly 
detaining  of  his  goods,  chattels  and  personal  property 
aforesaid. 

4  And  it  is  further  ordered  that  the  said  sheriff  do 
forthwith  make  return  to  [the  Central  Office,  Osgoode 
Hall  Toronto,  or  name  the  officer  in  uhose  office  the  pro- 
ceedings were  commenced],  what  he  shall  have  done  in 
the  premises,  and  do  also  return  this  order. 


No.  87. 

Order  of  Certiorari. 
1.  Upon  the  applieation  of  „„,,  „„,„      , 

.ng  the  affidavit  or  filed,  and  ^po"'  heaS 

solicitor  {or  counsel)  for  ""earmgthe 

-.  It  is  ordered  tliat  An  sm,A  t,  .1    r. 

Office  at  Osgoode  Hali,  Toronto, '(tr:'        "L^^ 
sary),  forthwith  (or  on  the  day  of  1' 

^''f.         ..      ..  ','''"'  ""  *''"'«?'  touching  the  same  » 
fully  and  entirely  as  they  remain  in  xZZ 

Jith  this  order,  that  this  Court  may  further  cause  to  be 
done  thereupon  what  it  shall  see  fit  to  be  done 


No.  88. 


Order  of  iRrohibition. 


1.  lipon  the  applioation  of  and  upon  readine  the 
affidavits  of  filed,  and  upon  liearinjf  the  sohoito,- 
(o»-^  counsel)  for  ,  and  it  appearing  that  the 
saw  has  [entered  an  action  against  C.  D  in 
the  said  Court,  and  that  the  said  Court  ha.s  no  jurisdic- 
tion in  the  said  [cause]  or  to  hear  and  determine'the  said 
[action]  by  reason  that  [Hale  facts  shewing  want  of  m- 
tsaiction]. 

2.  It  is  ordered  that  the  said  be  and  he  is 
hereby  prohibited  from  further  proceeding  in  the  said 
[action]  in  the  said  Court. 


No.  89. 


Order  for  Arrest. 


1.  Upon  the  application  of 
reading  the  affidavit  of 
the  solicitor  (or  counsel)  for 


,  and  upon 
filed,  and  upon  hearing 


2.  It  is  ordered  that  the  sheriff  of  the  County,  United 
Counties  or  City  where  C.  D..  the  dcfeiidniit  (or  one  of 
the  defendants),  may  be  found,  do  forthwith  arrest  and 
take,  or  if  already  in  custody,  do  detain  the  said  C.  D. 
and  him  safely  keep  until  he  shall  have  sriven  security 
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in  this  action  for  the  sum  of  $  ,  or  shall  by  other 

lawful  means  be  discharged  from  custody. 

3.  And  it  is  further  ordered  that  a  copy  of  this  order 
be  served  by  the  said  sheriff  on  the  said  C.  D. 

4   And  it  is  further  ordered  that  the  said  do, 

within  ten  days  after  his  arrest  under  this  order,  cause 
security  to  be  put  in  for  him  in  this  Court  and  m  this 
action,  either  by  the  deposit  in  Court  of  the  said  sim 
of  $  ,  or  by  bond  or  other  security,  pursuant  to  the 

Rules  of  Court  in  that  behalf,  conditioned  that  the  de- 
fendant wUl  pay  the  amount  by  any  judgment  m  the 
action  adjudged  to  be  recovered  or  directed  to  be  paid 
either  as  a  debt  or  for  damages  or  costs,  or  wiU  render 
himself  to  the  custody  of  the  sheriff,  or  that  his  sureties 
will  do  so  for  him. 


JUDGMENTS. 
-The  full  style  of  cause  is  necessary  in  all  judg- 


No.  90. 

NOTE.- 

ments. 

Default  of  Appearance  or  Defence  in  Case  of  Liquidated 
Demand. 


The 


day  of 


,19 


The  defendants  [or  the  defendant  CO.],  not  having 
appeared  herein  [or  not  having  delivered  any  statement 
of  defence],  it  is  this  day  adjudged  that  the  plaintiff  re- 
cover agSist  the  said  defendant  $  .  ],  and  [costs  o 
be  taxed!  or  ivhere  the  officer  signing  judgments  ,s  also 
the  taxing  officer,  $  for  costs]. 


Judgment  signed  the 


day  of  ,  19    . 

(Signature  of  Officer.) 


The  following  ma,,  be  appended  to  am,  if"";";"'  f  "^ 
after  the  .signing  of  the  p.dgment  on  production  of  the 
taxing  officer's  certificate: 

The  above  costs  have  been  taxed  and  allowed  at  $  , 
as  appears  by  a  taxing  officer's  certificate,  dated  the 

•^"J"  "^  ^^    ■         (Signature  of  Officer.) 


No.  91, 

J>-dg,.,en,  in  Default  o,  Appearance  ,„  .,,„„„  ,„,.  ^ 
coverj/  (,/  Land.  '  '  ''' 

No  upi)eai»D.-e  having  bo,.,,  entered  tn  ti, 
«nn,mons,  herein,  it  is  this  dav  adiud^ed    h      >  *"'  '"' 
tiflP  recover  j.ossession  of  the  Lnd   n  th^  ^"i  "'*  "'"*"- 
foned,  iH^ing  ide.cribinf  tkc    Z)      HVlT    7"  "*"■ 
s"  entitled  add  "and  do  also  r«.nv»l  ' '''"'""^ '' 

Ltrf.^""^-'^  h- ttsToTtSt/i'^  ^'^ 

No.  92.  ~' 

Jud„„ent  in  Default  of  Defence  in  AM„n  /.„  «„,„,,,„ 
of  Land. 

r  ft  s„ ""'"""  ""•  ™" '"  '■•■  '-I " 


'■nveni 


No.  9,3. 

./W,,»,.„,  i„  /)e/„„„  „;  Be/f„..  .„  ,ieti„„  f„,  fl,, 
0/  f-aKd  with  Damages'. 

de?ence*^t°^";;*"°i  '"'^'•""delivered  any  statement  of 
detence.  ,t  i.  this  day  ad,indRed  that  the  plaintiffs  re- 
cm  er  possession  of  the  land  in  the  statement  o  da  m 
herein  mentioned,  and  described  as 

!t"i!''f!,r'fhr-:,"^^     .,  «"-'  ""^ts  to  be  taxed,  and' 

the  defendant  damages  to  be  assessed. 

No.  94. 

Judgment  upon  CnnfexMon  by  Defendant  of  artini,  f,.r 
Reroveri)  of  Land. 

The  defendant  C.  D.  having  confessed  this  a,.|i„n  (nr 
liaviug  confessed  this  action  as  to  part  of  the  said  land, 
(T)  Tile  word  ■■the"  |b  wanllnn  hire. 
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that  is  to  say:  (state  the  part)  it  is  tliis  day  adjtidged 
that  the  said  plaintiff  do  recover  possession  of  the  land 
in  the  writ  (or  statement  of  claim)  mentioned  (or  of  the 
said  part  of  the  said  land)  with  the  appurtenauees  and 
[costs  to  be  taxed  <ir  $  for  costs.] 


No.  95. 

Jiidyment  uj  Seisin  for  Dower  in  Default  of  Appeur- 
anne. 

The  defendant  not  having  appeared  to  the  writ  of 
aummons,  it  is  this  day  adjudged  that  the  plamtiff  do 
have  seisin  of  her  third  part  or  dower  in  the  lauds  m 
question  in  this  action,  and  that  the  same  be  forthwith 
delivored  to  her  and  set  out  by  metes  and  bounds. 

(//  damages  are  claimed  add  And  it  is  further  ad- 
judged that  the  plaintiff  do  recover  against  the  defend- 
ant damages  to  be  assessed). 


No.  96. 

Final  Judgment  in  Default  of  Appearance  or  Defence, 
Recovery  of  Chattels. 

The  defendants  [or  the  defendant  C.C.J  not  haviug 
appeared  herein  [or  not  having  delivered  any  statemeut 
of  defence]  is  is  this  day  adjudged  that  the  plaint  ft 
recover  against  the  said  defendant  [or  that  the  said  de 
fendant  do  forthwith  deliver  to  the  plaintiff]  possession 
of  the  chattels  in  the  writ  [or  statement  of  ^la™]  >»«"- 
tioned,  and  do  also  recover  against  the  said  defendant 
his  costs  to  be  taxed  [or  $  for  costs]. 


No.  97. 

Interlocutory  Judgment  in  Default  of  Appearance  or 
Defence  where  Demand  Unhqmdated. 
No  appearance  having  been  entered  to  the  writ  of  sum- 
mons (or  no  statement  of  defence  having  been  delneied 
by  the  defendant)  herein; 


liM 


i'°0Bli8. 


ior  ton,  as  tHe  ca.e  ,.ay  OeZo^'lZt:'  '"'""*- 


So.  98. 


'■'""'  '''"'''"'"'  '«/"/''""  "f  Appearance 
after  Assessment  of  Damages. 


I'efeiice. 


No  appearance  having  been  entProH  (    .1 
mons  [or  no  statemont  of  . Won      .  "'*  ""^  "^ -^"a- 

by  the  defendant     here  nlnd  7.     h'"*''  ^'^  *"«^^ 


o 


No.  99.  " 

./«rf^«,e„*  for  Plaintiff's  Costs  after  Confe..on  of 
Defence. 

»»»„„„.  or  «.^„«,„„. ..,  tSZ£T  "* 

confession  of  that  defence  '" 


lavmi; 
delivered  a 


No.  100. 

■^'"'■"""""  f'"-  ^'"•^'■'  «/'«'■  -r.;,,,„„..  „/  ,„„„„„  „,„,, 
rnto  Court. 

thJs'Jotr'*'"'  ''"^■'"«  >:«"'  '"♦"  (^""H  i„  ,l,i.,  action 

.  «"n  the  plamtiff  having  by  l,is  notice  Hato,i  tl,o  ,lav 

his  entire  ,.„  ;  "'■cepfod  (hat  s„m  in  satisfaction  of 

^■nt.re  canse  of  „ot,on.  nnrl  tl,o  plaintiff's  costs  homn 


:Mfi^' 


WMiiiiMf^SilMiM^i^y^i: 


FOBIitS. 


1521 


liuving  been  taxed,  uud  the  ilefendjiut  not  liavini;  paid 
tlie  same  within  48  hours  after  tlie  said  taxation ; 

It   is  this  day  adjudged  that  the  plaintiff  recover 
against  the  defendant  costs  to  be  taxed. 


No.  101. 

I-'nrm  of  Judgment  on  Preecipe  for  Sale  or  Foreclosure 

WITH     REFERENCE     AS     TO     INCUMBRANCES,     etc.,     and 

orders  for  Immediate   Payment   and   Delivery   of 
Possession. 

1.  Upon  reading  the  writ  of  snminons  issued  in  this 
action,  and  the  statement  of  claim  {if  anj/)  and  an  affi- 
davit of  service  of  the  said  writ  on  the  defendant,  and 
no  appearance  having  been  entered  (or  and  the  defendant 
having  made  defanll  in  delivering  a  defence) . 

2.  It  is  ordered  and  adjudged  that  all  necessary  in- 
((uiries  he  made,  accounts  taken,  costs  taxed,  and  proceed- 
ings had  for  redemption  or  sale  {or  redemption  or  fore- 
closure) and  that  for  these  purposes  this  cause  be  re- 
ferred to  the  Master  at 

3.  {Where  judgment  is  for  immediate  payment  add. 
And  it  is  further  ordered  and  adjudged  tbat  the  defen- 
dant do  forthwith  pay  to  the  plaintiff  the 
sum  of  $  ,  being  the  amount  due  to  hira  for  prin- 
cipal money,  interest  and  costs  at  the  date  hereof;  and 
upon  payment  of  the  amount  due  to  the  plaintiff  (token 
judgment  is  for  sale  add,  before  the  sale  hereinbefore 
directed  shall  have  taken  place)  that  (subject  to  the  pro- 
visions of  section  3  of  The  Mortgages  Act),  the  plaintiff 
do  assign  and  convey  the  mortgaged  premises,  and  de 
liver  up  all  documents  relating  thereto.) 

4.  (Where  judgment  i.t  for  rccorerg  of  po.-i.^cssion  add. 
.\nd  it  is  further  ordered  and  adjudged  that  the  defen- 
dant do  forthwith  deliver  to  the  plaintiff,  or  to  whom  he 
may  appoint,  possession  of  the  lands  and  premises  n 
iiue'stion,  in  this  cause,  or  of  such  part  thereof  as  mf.y 
he  in  the  I'lispcssion  of  the  said  defendant.) 


1522 
No.  102. 


toKua. 


t\,,^  „/  Judgmtnl  on  precipe  for  foreclosure  or  Sal,. 
A.vov.vr  TAKB.S  M  WK,U*1BAK  (uj  u,«<  0,rf«,«  for  1,1' 
meduilv  I'aymcl  ami  Ihhcrii  of  /•„,,,•(■,,«,„„ 

1.  l-po.i  rea,Ung  the  writ  of  MMuuiuu.s  LssucmI  ,u  h,. 
ai'tiuu,  and  uu  aflidavit  of  service  of  the  said  wnt  and  „ 
uppearauce  liavmg  been  entered 

2.  This  C'onrt  flnds  that  the  subsequent  interest  at  tli. 
rate  ot  per  centum  per  annum  on  the  sum  of 
prmcipal  money  secured  by  the  indenture  of  mortKaw  iu 
the  writ  of  summons  [«r  pleadings]  mentioned,  up  to 
the  day  of  next,  being  the  time  appointed 
tor  payment  ac  ueremafter  mentioned  amounts  to 

and  that  the  costs  of  the  plaintiff  amount  to 

which  said  subsequent  iutere.st  and  costs 
bemg  added  to  tlie  sum  of  claimed  hv  the  indorse- 

ment  on  the  writ  served  oo  t^  defendant    '  makt 

together  the  sum  of 

X    Ami  upon  the  said  defendant  pavinjr  tlir  >aid  sun; 
"f  "'»'>  flic  hank  "  at  tlie 

between  the  hours  of  ten  o'clock  in  the  foren(>.)ii  and 
twelve  o'clock  noon  of  the  day  of  nejt, 

to  the  joint  credit  of  the  plaintiff  and  the  Accountant  of 
the  Supreme  Court  Iwhere  order  tor  paymnit  iiranled 
tmert.  (h)  in  caw  the  pJaintifT  shall  (wh,ie  jmlnmeM  i,. 
for  sale  add.  before  the  sale  liereiuafter  directed  shall 
hav*  taken  placi-)  recover  the  amount  due  to  liiin  under 
the  order  for  payment  liereinaftei-  contained |,  it  is  oi- 
ilerixl  and  adjudKed.  (suh.ject  to  the  provisions  of  sertion 
■■!  of  The  MortyagcK  Act),  tljat  the  said  plaintilT  do  as^i!,^l 
and  convey  the  mortgaged  promises,  and  deliver  up  ;ill 
documents  relating  thereto; 

4.  Hut  in  default  of  the  said  defendant  makin?  sudi 
payment  by  the  time  aforesaid,  it  is  ,«'deied  uud  ad- 
judged (where  judgment  is  for  foreclosure,  oftrr  •  ad 

fa)  The  ats-ount  ja  talcen  in  Toronto  l>y  ttie  Judgment  t'lt-rlt.  and  in 
out;>r  muntips  by  tin.  oHImt  pntcrlnf!  Jud^mpnt.  Thp  Kegieirars  no 
longer  have  anything  to  do  with  pro, ip,.  Judgin»lit«. 

Ill   Tlip  . 


«  oril 


a|ip..!i 


;tniln;r  h. 


\oii 


>aid  sui 


judged,"  add  "  that  the  said  defendant  do  stand  abso- 
lutely debarred  and  foreclosed  of  and  from  all  equity 
of  redemption  in  and  to  the  mortgaged  premises ; ' '  where 
judgment  is  fur  sale,  then  after  the  words  "  adjudged," 
add  "  that  the  said  premises  be  sold,  with  the  approba- 
t  ion  of  the  Master  at  " ) . 

5.  (//  judgment  is  for  foreclosure  omit  this  clause.) 
And  it  is  further  ordered  and  adjudged  that  the  pur- 
chasers do  pay  their  purchase-money  into  Court,  to  the 
credit  of  this  cause,  and  that  the  same  when  su  paid  in 
be  applied  in  pa}rment  of  what  has  been  found  due  to 
the  said  plaintiff  together  with  subsequent  interest  and 
subsequent  costs,  to  b»  computed  and  taxed  by  the  said 
Master,  and  that  the  balance  do  abid*  tk*  fortber  order 
of  the  Court. 

(>.  {Where  judgment  is  for  immediate  pagment  add:) 
And  it  is  further  ordered  and  adjudged  that  the  defen- 
dant do  forthwith  pay  to  the  plaintiiT  the  sum 
of  being  the  amount  due  to  him  at  the  date 
hereof  for  principal  money,  interest  and  costs. 

7.  (Where  judgment  is  for  recovery  of  possession 
add:)  And  it  is  further  ordered  and  adjudged  that  the 
defendant  do  forthwith  deliver  to  the  plaintiff  ,  or 
to  whom  he  may  appoint,  possession  of  the  mortgaged 
premises,  or  of  such  part  thereof  as  may  be  in  the  posses- 
sion of  tlip  "aid  defendant. 


No.  103. 

Form  of  Judgment  on  prcecipe  for  Redemption. 

; .  Upon  readinR  the  writ  of  summons  is.->ued  in  this 
action  and  an  affidavit  of  service  of  the  said  writ,  and 
no  api)earan(*e  having  been  entered 

2.  It  is  ordered  and  adjudged  that  all  necessary  in- 
(|uiries  be  made,  accounts  taken,  costs  taxed,  and  pro- 
.fpdings  had  for  the  redemption  of  the  premises  in  ques- 
tion, and  tliat  for  tliis  purpose  the  cause  be  referred  to 
the  Master  at 
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Ji.  And.  (Hnbjwt  to  the  provisions  of  s.cti,,,,  n  „,■  n, 
Morlgage.  Act),  it  i,  farther  ordered  a.,.1  a  Ijudl  t 
upon  the  plamfff  paying  to  the  defeu.lant  7u^' Z 
bo  tound  due  to  him,  or  in  case  nothinR  shall  |i  f,l 
due  to  the  defendant  then  forthwith  after  "  It 
..on  of  the  said  Master's  report,  the  d:[j!;u  rdt: 
.;uuvey  tlie  said  mortgaged  premises,  and  deliver  un  al 
-.ocuments  relating  thereto.  ' 

4.  And  it  is  further  ordered  and  adjudited  that  h, ...  . 
the  plaintiflf  shall  make  default  in  payment  asafoeM 
of  what  may  be  found  due  to  the  defendant  that  Z 
plaintiflf's  action  do  stand  dismissed  nut  of  this  Court 
with  costs  to  be  paid  by  the  plaintiff  to  the  defendant  ' 
forthwith  alter  taxation  thereof. 

5.  And  it  •  iurther  ordered  and  adjudged  thai  m  ,av, 
oothmg  f  '  -^  found  due  from  the  plai,,tilf  t„  the 
defendant  ,;.at  the  defendant  ih)  pay  the  plaiatitf  hi. 
costs  of  this  suit  forthwith  after  the  taxatiui,  ih,.rv„f  and 
in  case  any  balance  shall  be  found  due  fr.mi  iho  ih„. 
dant  fc.  the  plaintiiT  that  tlie  defeiidant  .lo  pa^  sikIi 
Imlanee  t..  the  plaintiff  forthwith  afto,-  the  eonlirmation 
of  the  Master's  report. 


No.  104. 

General  Form  of  Judgment  for  .tdmmistnUinn. 

1.  Tlpon  the  application  of  the  above-naituMi  )vt).iBti« 
in  the  presence  of  the  solicitor  for  the  defendant  [•>,  »o 
one  ar)peariaK  for  the  defendant  althoutrh  diilv  sv^iiiied 
as  by  affidavit  tiled  appears],  and  upon  heariim  road  the 
affidavits  and  papers  tiled,  and  what  was  allei;...!  hv  tl'" 
solicitor  for  [the  applicant  or  solicitors  for  all  ]>artie.sl. 

2.  It  is  ordered  and  adjudged  that  all  necessary  inquir- 
ies be  made,  accounts  taken,  costs  taxed  and  prficeedinirs 
had  for  the  administration  and  final  winding  up  of  the 
personal  [and  real]  estate  of  and  fo'  the  ad- 
.iustment  of  the  rights  of  all  parties  interested  rherein. 
by  the  Master  at 

.'i.  And  it  is  further  ordered  and  adjudged  tliat  all  bal- 
ances which  nuiy  be  found  due  from  tjie  iihiintiff    or 
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defvuduiit  [or  auy  or  either  of  tliemj  to  tlie  aaiU  estute 
be,  I'ortliwitli  after  the  same  shall  have  been  aaecrtameii 
as  aforesaid,  paid  into  Court  to  the  credit  of  this  cause, 
snbject  to  the  further  order  of  the  Court. 

4.  And  it  is  further  ordered  and  adjudged  that  such 
personal  [and  real]  estate,  or  such  parts  thereof  as  the 
said  Master  may  hereafter  direct,  be  sold,  as  the  said 
Master  may  direct,  and  that  the  purchasers  do  paj  their 
purchase-money  into  Court  to  the  credit  of  this  cause, 
snbject  to  the  order  of  the  Court. 

5.  And  it  is  furtlier  ordered  and  adjudged  tlmt  the 
Master  do  execute  conveyances  for  any  infant  parties 
who  by  reason  of  their  tender  years  are  unable  to  execute 
the  same. 


No.  lOo. 

Form  ni  .:  iidfinient  fur  Vartitioii  vr  Sale 

1  I  pon  the  application  of  the  above-named  plaintiff 
in  the  •)rc.scnce  of  the  solicitor  for  the  defendant  [or  no 
one  appearing  for  the  defendant  although  duly  notified 
a.s  by  affidavit  liled  appears]  and  upon  hearuig  read  the 
affidkvits  aud  papers  liled,  and  what  was  alleged  by  the 
solicitor  for  [the  applicant  or  all  parties!. 

■'  It  is  ordered  aud  adjudged  that  all  necessary  inquir- 
ies be  made,  accounts  tatcen,  costs  taxed  and  proceed- 
ings had  for  the  partition  or  sale  of  the  lands  and  prem- 
ises in  the  said  affidavits  mentioned,  and  for  the  adjust- 
ment of  the  rights  of  all  parties  interested  therein  or  for 
a  partiiion  of  part  and  sale  of  the  remainder  of  the  said 
lands  as  mav  be  most  for  the  interest  of  the  parties 
entitled  to  share  tlierein  by  the  Master  at 

.1  And  it  is  further  ordered  and  adjudged  that  the 
said  lands,  or  such  part  thereof  as  the  said  Master  shaH 
think  fit.  be  sold,  with  the  approbation  of  the  said  Master, 
free.]  from  the  claims  of  such  of  'he  incumbrancers  there^ 
on  (if  anv)  whose  claims  were  create<l  by  parties  entitled 
o  the  said  lands  before  the  death  of  the  said  testator 
r„r  intestate]  as  shall  have  consented  to  such  sale  and 
subiect  to  the  claims  of  s»ch  of  them  as  shall  not  have 
coBsonted  aud  freed  also  from  the  dower  of  !a.' 


Ike  ca.se  may  he],  and  that  Hip  «ai.l  .Masti-r 
exwute  the  oonveyaBCM.  on  behalf  of  ,„,.|,  „f  „„  , ''" 
I-artien  «,,  by  reason  of  their  tender  ,"  nr  ,  "'U?' 
...  cxoouto  the  «ame,  and  that  the  pur.'h.  h."  I,,  l,""?'' ' 
purcha«e.money  into  Court  to  tl  c  credi  "f  i  '  """ 
»ubjec-t  to  the  order  of  the  Court.  ''"'"'• 

'J-  And  it  ia  furtlier  ordered  and  adh«lim,l  .1.  ,  , 
ovent  of  a  partition  of  the  wbo^of  tl " S,  ^„  i '"  "" 
ihe  ev..nt  of  a  partition  of  a  part  and  Z,  '  T  "" 
tl"'  sale  of  the  renminder  bSing  L'uffic  ent  ."?  u' 
■"«t«  in  full,  the  fo«t»,  or  ,0  rauch  thereof  1  '  ''  "" 
....paid,  be  borne  and  paid  by  the  ,  id  Tr  L^I^ 
..  the.r  «hares  and  interests  in  the  said  lands  /f^* 
"■  ."..  >ufant  parties  interested  in  llTe'lT}^,  Z 
.l.at     he  proportion  of  the  said  .osls  ,„  vul,le  , 

...  an    parties  respectively  he,  and  the  '   „,"  ",      J 
lo..  a  ml    0  Ik,,  a  lien  on  their  respedivc  share     ,„. 
."U   he  plamtiir  do  pay  the  ^.ardian  of  the  in  an,  ,;?.„ 

;!t:l:v:ot."'''''^"'*  ""''•''"'"■--- '-''^^^^^ 

No.  100. 

Fitin;  Judgment  on  Motion. 

1.   L;i.on  the  application  of  ,  and  upon  reading 

.ho  affidavit  of  file,,,  „„d  upon  hoari„r^ 

Solicitor  {or  Counsel)  for 

J.    It  is  ordered  and  adjudged  that  the  plaintiff  do 

U  be  tax"^'""*  ""^  ^'^'''^''''^  ">«  «™  "^  *  ""-l  ^oZ 

No.  107.  ~ 

Judgment  after  trial. 
In  the  Supreme  Court  of  Ontario, 
The  Honourable  Mr.  Justice 

the  day  of  19     . 

{Date  of  pronouncing  judgment.) 
Between  Plaintiff 

and 

Defendant. 
1.   This  action  coniinR  on  for  trial  this  dav  {or  on  the 
•^a.vof  19       )  •  ,,,,|„ 


->.  \ 


\bi 


>.iHini;s  hol.lpn  at  for  trial  of  action" 

witlioiit  a' jury  (»»  at  tli<'  Assizes  liol«l«n  for  tlic  Counts 
of  at    '        )  in  presence  of  counsel  for  all  parties 

[ar  if  auiiie  uf  Ihe  paitii.-<  d"  not  appear  for  tlie  plainlitT 
and  Mif  ilefemlant  C.  1).  no  one  appearinK  for  llic  defeii 
dants  K.  F.  and  G.  U.  although  they  were  ilnly  serveil 
witli  notiic  of  till'  trial  as  l>y  the  affidavit  of  appears. 
or  «<  may  be \  upon  Jiearing  read  the  pleadings  and  hoar 
iug  the  c\-idencc  adduced  and  what'  was  allegeil  by  coun- 
sel aforesaid  (//  judgment  was  reserved  add  tins  Court 
was  pleased  to  direct  this  action  to  stand  over  for  judg 
njent,  and  tiie  same  coming  on  this  day  for  judgment). 

2.  This  Court  doth  order  and  adjudge  an  may  he 
directed,  [or  if  any  dcclaralum  is  nece.ixary  This  Court 
doth  declare  {e.ii..  that  the  deed  mentionc«l  in  the  4tl. 
and  nth  paragraphs  of  the  plaintiffs  statement  of  c  am. 
is  fraudulent  and  void  as  against  the  plamtitT  an.l  ail 
other  creditors  of  the  defendant  .\.  Y.  except  the  defen 
dant  C..I.  and  doth  order  and  adjudge  the  same  aecor.1- 

ingly.)! 

3  And  the  Court  doth  furtlier  order  mid  nd.inds.' 
(add  any  special  or  appropriate  direction  or  referenr,' 
to  Master  or  other  officer). 

4  If  so  And  this  Court  doth  reserve  further  directions 
and  the  question  of  costs  until  after  the  Master  shall 
have  made  his  report. 

tSianatiire  of  officer  settling  judymcnt  uhere  not  the 
same  person  as  the  officer  signing  judgments.) 

19 


Judgment  signed  the 


day  of 
X.  T.,  Judgment  Clerk. 
{or  other  officer  signing  judgments.)    . 
The  following  may  be  appended  at  or  after  the  sign 
ing  of  the  judgment  on  production  of  the  taxing  officer  s 
certificate. 

The  above  costs  have  been  taxed  and  allowed  at  $ 
as  appears  by  a  taxing  officer's  certificate  dated  the 
day  of  19      ■ 

(Signature  of  officer  signing  the  judgment.) 


(*N5I  ofid  ISO  TEST  CMMT  No,  !) 


1.0 

^ 

I.I 

^  US    |2j0 

_^  TIPPLED  IM/1GE 

^Sf-  <653  EoM   Wain  SIrttI  

^^=  (716)   *82  -  omo  -  Phon. 

iggng  ('16}  2Ba-ssas.  fq. 
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No.  108. 

Judgment  after  trial  (No.  2.) 

(Formal  parts  as  in  Form  107.) 

2.  This  Court  doth  order  and  adjudge  that  the  plain- 
tiff do  recover  from  the  defendant  {as  may  be  directed) 

.u"'''  Z?*^  ?'^  ^°"''*  ^°^^  further  order  and  adjudge  that 
the  defendant  do  pay  to  the  plaintiff  his  costs  of  tbi« 
action  forthwith  after  taxation  thereof  [or  this  Court 
doth  order  and  adjudge  that  this  action  be  and  the  same 
IS  hereby  dismissed  with  costs  to  be  paid  by  the  plain 
tiff  to  the  defendant  forthwith  after  taxation  thereol'j 


No.  100. 

Judgment  on  Motion  for  Judgment. 

1.  Upon  motion  for  judgment  made  this  dav  unto  this 
Court  by  counsel  for  the  plaintiff  (or  as  m'ay  be)  and 
upon  hearing  read  and  upon  hearing  counsel 
for  the  defendant  (or  as  may  be.) 

2.  [Where  necessary  This  Court  doth  declare,  etc.] 
•3.   [And]  this  Court  doth  order  and  adjudge,  etc. 

4.  And  this  Court  doth  further  order  and  adjudge,  etc. 


No.  110. 

Judgment  against  a  Married  Woman. 

This  Court  doth  order  and  adjudge  that  the  plaintiff 
do  recover  against  the  defendant  the  sum  of  $  to 

be  levied  out  of  the  separate  property  of  the  said  defen- 
dant which  she  is  now  or  may  hereafter  be  pocsessed  of 
or  entitled  to,  and  any  property  which  she  may  hereafter 
while  discovert  be  possessed  of,  or  entitled  to  and  not 
otherwise,  but  this  judgment  shall  not  render  available 
to  satisfy  the  same  any  separate  property  which  the 
defendant  was  or  may  be  restrained  from  "anticipatini; 
unless  by  reason  of  section  21  of  The  Married  Wome)!'." 
Property  Act,  such  property  shall  be  available  to  satisfy 
the  judgment  notwithstanding  such  restriction. 
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No.  111. 


WRITS  OF  EXECUTION,  &c. 
Writ  of  Fieri  Facias. 

(Court  and  Cause). 
George,  &c. 

To  the  Sheriff  of  greeting : 

We  command  you  that  of  the  goods  and  chattels  and 
lands  and  tenements  in  your  bailiwick  of  C.  D.  you  cause 
to  be  made  the  sum  of  $  and  also  interest  thereon 

from  the  day  of  [day  of  the  judg- 

ment or  order,  or  day  on  which  the  money  is  directed 
to  be  paid,  or  day  from  which  interest  is  directed  by  the 
order  to  run,  as  the  case  may  be],  which  said  sum  of 
money  and  interest  were  by  a  judgment  in  this  action 
bearing  date  the  day  of  adjudged  to  be 

paid  by  the  said  C.  D.  to  A.  B.,  and  also  the  further  sum 
of  $  foq  the  taxed  costs  of  the  said  A.  B.,  men- 

tioned in  the  said  judgment,  together  with  interest  at 
the  rate  of  5  per  cent,  per  annum  thereon  from  the 
day  of  ,  (the  date  of  the  certificate  of  taxation.) 

and  that  you  have  before  our  Justices  of  the  Supreme 
Court  of  Ontario  so  much  of  that  money  as  you  shall 
have  made  from  the  said  goods  and  chattels  immediately 
after  the  execution  hereof,  and  so  much  thereof  as  you 
shall  have  made  from  said  lands  and  tenements  immed- 
iately after  the  expiration  of  twelve  months  from  the 
day  of  your  receipt  hereof,  to  be  paid  to  the  said  A.  B. 
in  pursuance  of  the  said  judgment  [or  order  as  the  case 
may  be].  And  in  what  manner  you  shall  have  executed 
this  our  writ  make  appear  to  our  Justices  aforesaid 
immediately  after  the  execution  thereof.  And  have 
there  then  this  writ. 


Witness,  the  Honourable 
of  Ontario,  this  day  of 


Chief  Justice 


19 


(Signature  of  Officer.) 
Issued  from  the  office  of  the  at 

(Signature  of  Officer.) 


1530  I'UBMS. 

Indorsements. 

The  is  entitled  to  receive  for  this  and  other 

writs  renewals  of  the  same,  the  following  sums 

For  this  writ,  $6. 

For  1st  renewal, 
For  2nd  renewal, 
Etc.,  etc.,  (as  may  be  necessary). 

{Signature  of  Officer.) 

Levy  $  and  $  for  costs  of  execution, 

etc.,  and  also  interest  on  $  at  five  per  centum  jier 

annum  from  the  day  of  1!)      ,  until 

payment;  besides  sheriff's  poundage,  officer's  toes. costs 
of  levying,  and  all  other  legal  incidental  e'Tpenses. 

This  writ  was  issued  by 
of 

agent  for 
of 
solicitor  for  the 


Xo.  112. 

Fi.  Fa.  against  an  Executor  or  Administrator  on  a  judfi- 
ment  de  bonis  testatoris  et  si  non  de  bonis  propriis 
as  to  the  costs. 

(Formal  portion  in  No.  111.) 

We  command  you  that  of  the  good.s  and  chattels  and 
lands  and  tenements  in  your  bailiwick,  which  were  of 
C.  D.,  deceased,  at  the  time  of  his  death  in  ihe  hands  of 
E.  F.,  executor  of  the  last  will  and  testament  [or  ailndn 
istrator  of  the  estate  and  effects]  of  the  said  ('.  D.  to  he 
administered,  you  cause  to  be  made  the  sum  of  $ 
and  also  interest  at  the  rate  of  five  per  centum  per 
annum,  from  the  day  of  10      ,  wlucli 

said  sum  of  money  and  interest  were  by  a  judirmcnt 
of  our  said  Court,  bearing  date  the  day  of 

in  19  ,  adjudged  to  be  paid  by  flie  sai<i 
E.  F.  as  executor  (or  administrator)  as  aforesaid  to  the 
said  C.  I).  And  further,  that  of  the  goods  and  cliattels 
nnd  lands  and  tenement.*  in  your  bailiwick  which  were  of 


y 


ce  r. } 
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C.  D.,  deceased,  at  the  time  of  his  death  in  the  hands  of 
E.F,  as  executor  (or  administrator)  as  aforesaid  to  be 
administered,  if  the^  said  E.  F.  has  so  much  in  his  hands 
to  be  administered  you  further  cause  to  be  made  tfie 
sum  of  for  the  taxed  costs  of  the  said  A.  B. 

mentioned  in  the  said  judgment,  togeilier  with  interest 
thereon  at  the  rate  of  5  per  centum  per  annum  from 
the  day  of  19      ,  and  that  if  he  has 

not  so  much,  then  that  you  cause  to  be  made  of  the 
proper  goods  and  chattels  and  lands  and  tenements  in 
your  bailiwick  of  the  said  E.  F.  the  said  sunj  of 
together  with  interest  thereon  as  aforesaid,  and  that  you 
have  before,  fc.    {Conclude  as  in  No.  111.) 


No.  113. 

Fieri  facias  against  a  Married  Woman. 

Modify  the  general  form  so  as  to  make  it  follow  the 
form  of  judgment.    (See  Form  110.) 


No.  114. 

Fieri  Facias  on  a  Judgmet,         Order  for  Costs. 

We  command  you  that  of  the  goods  and  chattels  and 
lands  and  tenements  of  in  your  bailiwick  you 

cause  to  be  made  the  sum  of  for  certain  costs 

which  by  [a  judgment  or  an  order]  in  this  action  dated 
the  day  of  19      ,  were  [adjudged  or 

ordered]  to  be  paid  by  the  said  to 

and  which  have  been  taxed  and  allowed 
at  t''  aid  sum,  and  interest  on  the  said  sum  at  the  rate 
of  '  3r  centum  per  annum  from  the  day  of 

19  ,  [the  date  of  the  certificate  of  taxation] 
and  that  you  have  before  our  justices  of  the  Supreme 
Court  of  Ontario  so  much  of  the  said  sum  and  interest 
as  you  shall  have  made  from  the  said  goods  and  chattels, 
immediately  after  the  execution  hereof,  and  so  much 
tliercof  as  you  shall  have  made  from  the  said  lands  and 
tenements  immediately  after  the  expiration  of  twelve 
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months  from  the  day  of  your  reooipt  hereof  to  be 
rendered  to  the  said  .    And  in  what  manuer 

yon  sliall  have  executed  tliis  our  writ  make  appear  to  our 
said  justices  immediately  after  the  execution  licrcof 
And  have  there  then  this  writ  (o). 

Note.— irAeii  costs  arc  payable  u»  a  dUcontbiuuiice 
after  the  words  "  certain  costs,"  proceed,  "  whioli  are 
payable  by  tlie  i)laintifT  to  the  defendant  ujKin  the  dis- 
continuance of  tliis  action  and  which  have  been  taxed," 
etc.  When  costs  are  payable  under  Rule  nan,  pmn'ed 
"  which  are  payable  as  the  costs  of  an  abandouwl  wo- 
tion,"  etc. 


No.  115. 

Writ  of  Venditioni  Exponas  after  a  Certificate  or  Re- 
turn of  Goods  or  Lands  on  Hand  to  Full  Amomit 
Unsold  for  Want  of  Buyers. 

Whereas  by  our  writ  we  lately  commanded  vou  that 
of  the  Koods  and  chattels  and  lands  and  tenements  in 
your  bailiwick  of  C.  D.  [here  recite  the  fieri  facias]. 
And  on  the  day  of  you  [certified  or 

returned]  to  our  Justices  that  by  virtue  of  tlie  said  writ 
you  had  taken  goods  and  chattels  [or  lands  and  tene- 
ments] of  the  said  C.  D  to  *ae  value  of  tlie  monev  and 
interest  aforesaid,  which  said  goods  am'  chattels  [or 
lands  and  tenements]  remained  in  your  hands  unsold 
for  want  of  buyers,  and  that  therefore  you  eonid  not 
have  that  money  before  our  Justices  aforesaid,  as  you 
were  thereby  commanded.  Therefore,  we  being  desirous 
that  the  said  A.  B.  should  be  satisfied  liis  niniiey  and 
interest  aforesaid,  command  you  that  you  expose  to  sale 
and  sell,  or  cause  to  be  sold,  the  goods  and  cliattels  [or 
lands  and  tenements]  of  the  said  C.  D.,  so  by  you  taken 
as  aforesaid,  and  every  part  thereof,  for  the  best  I'rice 
that  can  be  gotten  for  the  same,  and  have  the  money 
arising  from  such  sale  before  our  Justices  aforesaid, 
immediately  after  the  execution  hereof,  to  he  paid  to 
■he  s,aid  A.  B.    And  have  there  then  this  writ  {a). 

(al  For  commencement  and  teste  of  this  writ:  see  No,  110. 


y 
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No.  116. 

FeM.  Kx.  for  Part,  and  Ft.  Fa.  Residue. 

Whereas,  by  our  writ  we  lately  commanded  you  that 
of  the  goods  and  chattels  and  lands  and  tenements  of 
in  your  bt  iliwick  you  should  cause  to  be  made 
{here  recite  the  fieri  facias)  and  you  on  the  day 

of  certified  [or  returned]  to  our  said 

justices,  that  by  virtue  of  the  said  writ  you  have  taken 
[goods  and  eliattels  or  lands  and  tenements]  of  the  said 
to  the  value  of  ,  parcel  of  the  said 

several  sums  of  money  and  interest  which  [goods  and 
chattels  or  lands  and  tenements]  remained  in  your  hands 
for  want  of  buyers,  and  that  tliprefore  you  could  not 
have  that  money  before  our  Justices  aforesaid,  as  you 
were  thereby  commanded,  and  that  the  said 
had  not  any  other  or  more  [goods  and  chattels  or  lands 
and  tenements]  in  your  bailiwick  whereof  you  could 
cause  to  be  made  the  residue  of  the  moneys  and  interest 
aforesaid,  or  any  part  thereof;  therefore,  we,  being  de- 
sirous that  the  said  should  be  satisfied  the 
said  sums  of  money  and  interest,  command  you  that 
you  expose  to  sale,  and  sell  or  cause  to  be  sold,  the 
said  [goods  and  chattels  or  lands  and  tenements]  of  the 
said  so  by  you  taken  as  aforesaid,  for  the 
best  price  that  can  be  got  for  the  same,  and  have  the 
said  sum  of  parcel  of  the  moneys  and  inter- 
est aforesaid  arising  from  such  sale,  and  any  further 
or  other  moneys  which  you  may  receive  by  virtue  of  this 
writ  before  our  Justices  aforesaid,  immediately  after 
the  execution  hereof,  to  be  rendered  unto  the  said 

If  the  writ  and  not  merely  a  certificate  has  hecn  re- 
turned a  fi.  fa.  residue  may  he  added  to  the  writ  of  ven. 
ex.  as  follows: 

[And  we  also  command  you,  that  of  the  goods  and 
chattels  and  lands  and  tenements  of  the  said 
in  your  bailiwick,  you  cause  to  be  made  the  residue  of 
themonevs  and  interest  aforesaid;  and  have  before  our 
Justices  aforesaid  so  much  of  such  residue  as  you  shall 
have  made  from  said  goods  and  chattels  immediately 
after  the  execution  hereof,  and  so  much  thereof  as  you 
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ately  after  the  expiration  of  twelve  mouths  fr,„n  tl„.  2 
of  your  receipt  hereof  (o),  to  be  rendered  to  the  ,ai,l 
for  the  residue  of  the  moneys  aforesaid]. 

And  in  what  aiauner  you  shaJl  have  executed  this  ,,ur 
writ,  make  appear  to  our  Justices  aforesaid  at  Torout,, 
.mmediately  after  the  execution  hereof,  and  have  the  J 
then  this  writ  (6). 


No.  lir. 


Writ  of  Possession. 


Whereas  lately  by  a  judgment  in  this  action  dated 
.    A    B.  recorded  (c)  [or  E.  F.  was  ordered  to 
deUver  to  A.  if.]  possession  of  all  and  singular  that 

with  the  appurtenances  in  your  bailiwick:  There- 
fore, we  command  you  that  you  enter  the  same,  and 
without  delay  cause  the  said  A.  B.  to  have  possession  of 
the  said  land  and  premises  with  the  appurtenances,  and 
that  you  defend  and  keep  him  and  his  assigns  in  peace 
able  and  quiet  possession  when  and  as  often  as  anv  in 
terruption  may  or  shall,  from  time  to  time,  be  give'n  or 
otTered  to  him  or  them  or  any  of  them. 

Witness,  etc.  (6). 

[Where  money  or  costs  are  also  recoverable  by  the 
judgment,  a  writ  of  fieri  facias  may  be  combined  with 
the  writ  of  possession. 


li 


No.  118. 


Writ  of  Delivery. 


We  command  you,  that  without  delay,  you  cause  tlio 
following  chattels,  that  is  to  say  [here  enumerate  tlic 

(1)  Where  the  fi.  fa.  has  Ihrfn  already  twelve  months  In  the  Sheriffs 
hands,  lemblc.  It  would  not  be  necessary  to  wiilt  twelve  months  before 
selling  land  under  a  fl.  1<i.  residue.  In  s  :h  a  case.  It  would  .seem 
proper  to  modify  this  Form  by  making  It  joth  as  to  lands  and  soods 
retumabli;  "  Immediately  after  the  execution  thereof." 

(6)  For  commencement  and  teste  of  this  writ:  see  No.  110. 

><•)  The   word    "recorded"    should   probably   be  "recovered." 
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chatteh  recovered  by  the  judgment  for  the  retun:  of 
which  execution  han  been  ordered  tc  issue],  to  be  re- 
turned to  A.  U.  which  the  said  J.  if.  by  a  ju<lgineiit  iu 
this  action  dated  ,  recovered  t  gainst  C.  D. 

[or  C.  D.  was  ordered  to  deliver  to  the  said  A.  B.].  And 
we  further  command  you,  that  if  the  said  chattels  can- 
not be  found  in  your  bailiwick,  yon  distrain  the  said 
C.  D.  by  all  his  lands  and  chattels  in  your  bailiwick,  so 
that  neither  the  said  C.  D.  nor  any  one  for  hira  do  lax- 
hands  on  the  same  until  the  said  CD.  render  to  the 
said  A.  B.  the  said  chattels;  and  in  what  manner  you 
shall  have  executed  this  our  writ  make  appear  to  the 
Justices  of  our  said  Court  at  Toronto,  immediately  after 
the  execution  hereof,  and  have  you  there  then  this  writ. 

Witness,  etc.  (o). 


Xo.  119. 


Writ  of  Capias  ad  Satisfaciendum. 

AVhereas  {insert  if  necessary  any  recitals  which  under 
the  order  may  be  proper). 

We  command  you  that  you  take  C.  D.  if  he  shall  be 
found  in  your  bailiwick,  and  him  safely  keep  so  that  yon 
have  his  body  before  our  Justices  of  our  'Supreme  Court 
of  Ontario  immediately  after  the  execution  hereof  to 
satisfy  the  sum  of  ^  ,  whirh  by  a  .iudgment  in  this 

action  dated  ,  was  ad,indged  to  be  recovered 

by  -I.  h.  against  the  said  C.  D.  with  the  further  sum 
of  $  .  for  the  taxed  costs  mentioned  in  the  said 

iiudsment  and  interest  upon  the  said  sum  at  the  rate 
of  ,')  per  centum  per  annum  from  the  and 

respectively.    AtkI  have  you  then  there  this 
writ.    "Witness.  &c.  (a). 

Oh  (I  irrit  of  Capias  before  judflment  add  this  note. 

X.B. — This  writ  is  to  be  in  force  for  two  months  from 
the  date  hereof  and  no  longer. 


(a^  For  comtnenccment  and  teste  of  this  writ:  see  No.  UO. 
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Xo.  120. 

Writ  of  Attachment  for  Contempt. 

rght  of  place  he  is  in,  bo  as  to  have  him  bef "re  " 
Jus».ces  m  our  Supreme  Court  of  Ontario,  imme,  ateh 

L  w„  M  "?•""  '"'''°''  """•  """^  t""*"  t"  answer  0  u^ 
as  we    touching  a  contempt  which  he  it  is  alleged  hath 
committed  against  ns,  as  also  such  other  matters  a 
shal   be  then  and  there  laid  to  his  charge,  „^d  Cth 
to  perform  and  ab.de  such  order  as  our  said  Court  shal 
make  m  this  behalf,  and  hereof  fail  not,  by  reasono 
any  liberty,  and  bring  this  writ  with  yon. 
Witness,  &c.  (a). 

No.  121.  " 

Writ  of  Sequestration. 
Whereas  by  a  judgment  in  this  action  dated 
It  was  ordered  that  the  said  C.  D.  should  [pay  into  Court 
to  the  credit  of  the  said  action  the  sum  of  " 

as  the  case  may  be].    Know  ye,  therefore,  that  we  have 
given,  and  by  these  presents  do  give  to  you  full  power 
and  au  hority  to  enter  upon  all  the  lands,  tenements 
and  real  estate  whatsoever  of  the  said  C.  D.,  and  »o  col- 
ect,  receive  and  sequester  in  your  hands,  not  onlv  all 
the  rents  and  profits  of  his  said  lands,  tenements"  and 
real  estate,  but  also  all  his  goods,  chattels  and  personal 
estates  whatsoever;  and  therefore  we  command  you,  that 
you  do  at  certain  proper  and  convenient  days  aiid  hours 
go  to  and  enter  upon  all  the  lands,  tenements  and  real 
estates  of  the  said  C.  D.,  and  that  you  do  collect,  take 
and  get  into  your  hands,  not  only  the  rents  and  profits 
ot  his  said  real  estate,  but  also  all  his  goods,  chattels, 
and  personal  estate,  and  detain  and  keep  the  same  under 
sequestration  in  your  hands  until  the  said  C.  D.  shall 
[pay  into  Court,  to  the  credit  of  the  said  action,  the  snm 
01  $  or,  as  the  case  may  be],  and  clear  his  con- 

tempt, and  our  said  Court  make  other  order  to  the  con- 
trary. 

Witness,  &c.  (a). 


(a)  For  commencement  and  te>te  of  tbU  writ:  aee  No.  110. 


y 
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i       No.  122. 


W'lU  of  Asuigniiieitt  of  Dower. 


AVliereus  it  has  been  made  to  appear  to  uh  in  an 
notion  in  our  Supreme  Court  of  Ontario  that  ('.  D.  is 
the  owner  of  {desciibc  the  lands),  out  of  which  is  claimed 
liy  A.  li.,  and  it  has  be^n  adjudged  by  the  judgment  of 
cMir  said  Court  boarit.,     itc  the  day  of 

A.D.  19  ,  that  tlie  said  i.  B.  is  entitled  to  her  proper 
ilower  out  of  the  said  lands  [and  also  to  recover  from 
the  said  C.  D.  the  sum  of  for  damages  for  the 

detention  of  her  dower]. 

We  therefore  command  you  tliat  without  delay  you 
do  deliver  tc  the  said  J.  B.  seisin  of  her  third  part  of 
the  said  lands  with  the  appurtenances.  To  hold  to  her 
in  severalty  by  metes  and  bounds  and  that  you  do  pro- 
ceed in  the  execution  in  that  respect  of  this  our  writ 
according  to  the  provisions  of  "  The  Dower  Procedure 
Act."  (o) 

[-•1  fi.  fa.  for  recovery  of  the  damages  and  costs,  if 
mil/,  awarded  hij  the  judgment,  may  be  combined  with 
this  writ.] 


Xo.  123. 

Writ  of  Assignment  of  Dower  where  the  Right  of  Dower 
is  Acquie.iced  in  by  the  owner  of  the  Estate. 

^Vhereas,  A.  D.,  widow,  who  was  the  wife  of  C.  D., 
deceased,  demands  against  E.  F.  the  third  part  of  {here 
describe  the  estate  in  ichich  4owe)  ii  claimed  as  in  other 
writs  of  assignments  of  dowcr),  as  dower.  And  whereas 
the  said  E.  F.  acquiesces  in  the  said  claim  and  is  willing 
to  assiffn  to  the  said  A.  B.  her  proper  dower,  but  that 
the  said  A.  B.  and  E.  F.  are  not  agreed  as  to  the 


..ent  and  teste  of  writ:  gee  No.  110, 


(a)  For  commenCfc  . 

At  the  time  the  RuJea  of  1913  were  passed  and  came  '  o  effect,  there 
was  in  fact  no  Dowvr  Proceilure  .lc(.  it  having  been  repealed  by  9 
Edw  T.  c.  39,  and  see  now  The  Dower  A.ct  (R.  S.  O.  c.  70),  s.  24  et  aeq. 
For  the  words  "  r>owcr  Procedure  .\ct "  the  words  "  The  Dower  .\rt " 
should  therefore  be  substituted, 

,I.A.      (!i 


mimuii«iiifiii..|it  llincof.  We.  tlieli'loiv.  r„r  ,„,! 
tlml,  witlioul  dclaj,  you  do  deliver  the  suid  .1  '/;  soi«"n 
of  lier  third  part  of  the  said  lands  and  tcneim.iiN  win,  ,1', ' 
»ppurtonumH."«.  To  hold  to  her  iu  Heven.llv  bv  ,„et. 
and  bounds;  And  that  you  do  procee.!  in  the  e^e.utio,, 
of  this  our  Writ,  uceuiding  to  the  provinions  of  •■  Tb 
Dower  I'rooednre  Art."  (o) 

Witness.  &c.  (a) 

No.  IL'4. 

Vriiilicate  in  Lira  of  Return  »f  Witl  t,g  t„  <l„ii<l>. 

A  writ  of  execution  in  this  cause  ajfaiust  th<'  i!..o(l- 
and  chattels,  lands  and  tenements  of  C.  /).,  the  alwve. 
irnnied  defendant  (or  an  the  cane  man  lie). 

to  me  directed,  dated  the  day  of  ,  ly 

issned  from  ,  is  now  in  my  hanils. 

T  I'crtify  that  I  have  this  day  indorsed  on  tlip  iilimo 
mentioned  ti-rit  my  return  theieto  as  to  goods  ami  clinl 
tels   as   follows:— 

(Ileif  iiiKi-it  thr  return  as  inilnr.ierl.) 

Dated.  Sec.  (h) 


M 


No.  12'!. 

PETITIONS  OF  RTOnT. 

Petition, 

In  the  Supreme  Court  of  Ontario. 

To  the  Kinjr's  Most  Excellent  Majesty. 

The  hnmhle  petition  of  .1.  B,  {stating  Chrislhm  name 
and  surname)   of  ,    [hy   liis"  solioitnr.   E.  F.. 

"f  ],  slioweth  that  (statinri  uilh  i-otii-en'icvt 

rntniiitii   the  fact.',    entitlinii   the   suppliant   to   rrlie'). 
Yonr  suppliant,  therefore,  humbly  pray.s  tliut.  etc. 

in)  For  romnienceiuenr  and  tpste  of  writ;  see  No.  110. 
Spp  note  to  Form  No.  122. 

t'ii  The  certiflratp  must,  of  courw?.  be  entltlfd  In  the  Conn  and 
'■anse  in  whteh  the  writ  In  question  insned. 


^^^^^B^^^^^^V 

\ 

rOBMK. 

ij;>'.i 

,            The  suiipliant  piopo««»  tliut  tlie  trial  of  thU  petitiuii 
^liall  take  place  at  the                        of 

:             Datixl  tliiH 

ilay  III' 

ii>   . 

{Siifiiitl.) 
or  C.  O 
or  E.  F. 

.1.  //. 

,  CuunHel  t'ur  .-1.  /-. 
Hulieitor  for  A.  11. 

{Sliiliiiy  //if 
1    ■ .-  1      I 

ii/iuiil  place  of  iibd 

de  uf  the  nuppliaiit. 

y 


ami,  if  he  liai  a  si'liciliir,  the  place  of  hiisitiens  of  mich 
soUritnr. ) 

Indorse  in  eiit. 

Till'  .HUppliunt  prays  for  a  plea  or  answer  od  behalf 
iif  His  Majesty  within  twenty-eight  days  after  the  date 
iiereof,  or  otherwise,  that  the  potition  may  be  taken  as 
confessed,  (a) 


X.I.  l"(l. 


Xotice  to  Appear  to  Petition.  (6) 


To  A.  h. 

,  Voii  are  hereby  required  to  appear  to  the 
within  petition  in  His  Majesty's  i^uprcme  Court  of 
Ontario  wi'hin  eight  days,  and  to  plead  or  answer  thereto 
within  fourteen  days  after  the  date  of  servici     .ireof. 

Take  notice,  that  if  you  fail  to  appear  or  iead  or 
answer  in  due  time,  the  .said  }ietition  may,  as  against 
von,  be  ordered  to  he  taken  as  confessed. 


X(i,  V>7. 

Vclilion  of  Right. 

Certificate  of  Judgment  for  Pelilioiirr. 

To  the  Honourable  the  Treasurer  of  Ontario. 

Petition  of  right  of  .1.  B.,  in  His  Majesty's  Supreme 
Tourt  of  Ontario. 

(a)  Sf-mble  the  petition  ousM  to  be  served  on  tile  day  it  lieara  date, 
iitherwisc  l-^ss  than  2S  ilays  would  be  limited  for  an  answer:  ?ee 
Killc  740. 

(6)    See  Kulr  741. 
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I  hereby  certify  that  on  the  day  of 

'^f'  ^.  .,  '  it  ^p^  by  the  said  Court  ad  judged  (,„ 
ordered),  that  the  above-named  suppliant  was  entitlod 
to,  etc. 

No.  128. 

Certificate  of  Taxatiou. 

I  certify  that  pursuant  to   [the  .iudginoiit  ,;/  orde'' 
lierein  dated  or  the  request  of  the  Master  in  Ordinan 
or  as  may  be]  I  have  taxed  the  costs  of  the 
at  $ 


Judge's  sUmature. 


No.  129. 

Mode  of  Marking  Exhibits  at  the  Trial. 

In  the  Supreme  Court  of  Ontario. 

Smith  V.  Jones. 

This  Exhibit  the  (property  of  )  is  inoduoed 

by  the  plaintiff  {or  defendant  as  the  case  may  he),  tliif 
day  of  19    . 

A.B., 
Registrar,  Dep.  Clerk,  or  Local  hffliMrar. 


No.  130. 

Schedule  of  Exhibits. 

In  the  Supreme  Court  of  Ontario. 

Smith  V.  Jones. 

List  of  exhibits  put  in  at   [the  trial  of  tliis  actiim  at 
tlie  day  of  .  19    . 

Atl  (a)  the  trial  of  this    action  at  Cornwall.  Ilii>  4tli 
May.  1!)     . 

Plaintiff's  Exhibits. 

(1)  Patent. 

(2)  Deed,  Jones  to  Smith. 

(3)  Bundle  promissory  notes  (six  in  all). 

(a)  The  words  In  [  ]  appear  to  be  superfluous. 


/ 
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Defendant's  Exhibits. 


(4)  Heeords     of    proceedings     at    Lodge     of 

A.  0.  U.  W. 

(5)  Will  of  Arthur  Brown. 

Signature  of  Officer. 


No.  131. 


Form  of  Satisfaction  Piece. 


Satisfaction  is  acknowledged  of  the  judgment  against 

defendant  in  an  action  for  $  and 

costs.    And  do  hereby  expressly 

nominate  and  appoint  solicitor  to  witness  and 

attest  execution  of  this  acknowledgment  of 

satisfaction. 

Judgment  entered  on  the  day  of 

Signed  by  the  said  on  the 

day  of  1913,  in  the  presence 

of  (fl)  the  Supreme  Court  of  Judicature 
for  Ontario.  And  I  hereby  declare  my- 
self to  be  solicitor  for  and  on  behalf  of 
said  expressly  named  by 

and  attending  at  request 

to  inform  of  the  nature  and 

effect  of  this  acknowledgment  of  satis- 
faction (which  I  accordingly  did  before 
the  same  was  signed  by  me).  And  I 
also  declare  that  I  subscribe  my  name 
hereto  as  such  solicitor. 

(Signature). 
the  above-named 
{Signature).  plaintiff. 


No.  132. 


BONDS,  ETC. 
Replevin  Bond. 


Know  all  men  hy  these  presents,  that  we.  .1.  B.  (the 
plaintiff)  of  n'.  G.,  of  and  J.  S.,  of 

(a)  Here  l8  probabljr  wanting  "A.  B.,  a  soliritor.*' 
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are  jointly  and  severally  held  aud  linuh 
bound  to  II .  /'.,  Esquire,  Slieriflf  of  the  County  of 

'  in  the  s"!"  of  of  lawful  „ionov 

of  Canada,  to  be  paid  to  the  said  Sheriff,  or  his  (.•ertaiii 
attorney,  executors,  administrators  or  assigus,  U>r  whidi 
payment  to  be  well  and  truly  made,  we  biud  nursfke, 
and  each  and  every  of  us  in  the  whole,  our.  and  each 
and  every  of  our  heirs,  executors  and  adiiiinisliaturs, 
lirnily  by  these  presents. 


day  of  ,  one  thousand  nine  hun 


Bated  this 
dred  and 

The  condition  of  this  (>bli«ation  is  such,  that  if  the 
above  bonnden  A.  B.  prosecute  his  action  with  effect  and 
without  delay  against  C.  D.  for  the  taking  and  unjusth 
detaining  (or  unjustly  detaining,  as  the  case  may  he),  of 
his  goods  and  chattels,  to  wit;  (here  set  forth  the  pmp. 
erty  distrained,  taken  or  detained),  and  do  make  a  re- 
turn of  the  said  property,  if  a  return  thereof  shall  lie 
adjudged,  and  also  to  (a)  pay  such  damages  as  tlie  de- 
fendant shall  sustain  by  the  issuing  of  the  order  of  re 
plevin  if  the  said  A.  B.  fails  to  recover  judgment  in  hU 
suit,  and  further  do  observe,  keep  and  perform  all  rules 
and  orders  made  by  the  Court  in  the  said  action,  [irhere 
Rvle  .16.1  .10  requires  add  and  do  indemnify  and  .save 
harmless  the  defendant  from  all  loss  and  daiuage  whicli 
he  may  sustain  by  reason  of  the  seizure  of  the  said  goods 
and  chattels  (as  the  case  may  be),  and  of  any  detoriora 
tion  of  the  same  in  the  meantime  in  the  event  of  their 
being  returned  and  all  costs  and  expenses  which  the  de 
fendant  may  incur,  including  reasonable  costs  not  tax- 
able between  party  and  party],  then  this  oWiffafion  shall 
be  void,  or  else  remain  in  full  force  and  virtue. 

Sealed  and  delivered  i 
in  the  presence  of      i 

Form  of  As.iignment. 

Know  all  men  by  these  presents,  that  T.  W.  P..  Esqiiiie. 
Sheriff  of  the  Connty  of  .  have  at  the  re- 

<|Hest  of  the  within  named  C.  I).,  the  defendant  in  this 

(o)   The  word  "to"  seems  to  be  superfluous,  or  should  be  "fio." 


X  'I 
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cause,  assigned  over  this  Keplevin  Bond  unto  tlie  said 
C.  D.,  pursuant  to  the  Kules  of  the  Supreme  Court  of 
Ontario  in  that  behalf. 

In  witness  whereof,  I  liave  liereunto  set  mv  hand  and 
seal  of  office  this  day  of  ,  one  thousand 

nme  hundred  and 

Sealed  and  delivered  i 
in  the  presence  of      | 


No.  183. 

Verification  of  Return  of  Moneys  paid  into  C.  C.  or  Sur- 
rogate Court. 

I  hereby  solemnly  declare  that  the  annexed  statement 
is  a  full  and  true  statement  of  the  moneys  paid  into  the 
Court  (or  Surrogate)  Court  of  the  County  of  , 

during  the  year  19  ,  and  that  it  correctly  shows  the 
state  of  the  various  accounts  therein  mentioned  upon 
the  thirty-first  day  of  December  last. 

(Signature.)  A.  B. 

Clerk,  or  Regi.'strar. 

Subscribed  and  declared  before  mo.  at  ,  this 

day  of  January,  19    . 

CD. 
Commissioner  for  taking  affidavits,  or 
.Justice  of  the  Peace. 
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TARIFF  "A." 

Tamff  of  Fees  to  be  Allowed  Solicitors  in  the 
Supreme  Court. 

■•TTloia  not  proTlded  for  by  T«ri«.— Tte  Tariff  Is  not  cxhausllie 
and  In  matterB  not  npwllloally  provided  tor  therein,  a  reasonable  sum 
may  be  sometimes  allowed  for  faervioes  not  covered  thereby :  see  Bull  v 
Crompton  Voraet  Co.,  11  P.  R.  256;  roronlo  v.  Ormd  Trunk  Ry  \z 
O.  L.  R.  12.  and  see  notes  to  Rule  642,  juuro,  p,  Llls,  the  expense  of 
shorthand  writers  employed  by  consent  of  parties  Is  not  necessarily 
an  expense  which  will  be  allowed  on  a  taxation  "as  Ixtvipen  solicitor 
•md  client  ■' :  Ke  Roney,  136  L.  T,  Jour.  2iiii. 

Tariffs  A  and  D  are  retrospective  In  their  operation,  and  apply  lo 
cosu  for  services  rendered  prior  to  their  coming  Into  force,  and  not 
previously  taxed:  see  note  at  end  of  Tariff  1):  and  R<-  Solicitors  6 
O,  W.  N.  026. 


$20  00 


1.  For  the  institution  of  an  action 

This  item  covers  all  costs  except  those  of  ap- 
plications in  Court  or  Chambers  up  to  and  in- 
cluding search  for  appearance. 


2.  Defence   jo  qo 

This  item  covers  the  entry  of  appearance,  but 
does  not  include  any  application  in  Court  or 
Chambers. 

3.  Pleadings 2j  00 

This  item  covers  all  pleadings,  affidavits  on 
production,  jury  notices,  etc.,  etc, 

4.  Third  party  notice  or  suimnonii  to  party 
added  by  counter-claim  5  00 

5.  Record  and  entry  for  trial  u  00 

6.  Preparation  for  trial,  including  notice  of 
trial,  notices  to  produce  and  admit,  sul)- 
popnas,  and  advising  upon  evidence   25  00 

Subject  to  increase  in  the  discretion  of  tlie 
Taxing  Officer  at  Toronto  to  $50. 
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7.  Briefs  at  trial,  per  folio  (a) $  0  10 

8.  Upon  ex-parte  motious  in  Chambers,  includ- 
ing affidavits,  etc 15  00 

9.  Upon  contested  interlocutory  Chambers  mo- 
tions         20  00 

Subject  to  increase  in  the  discretion  of  the 
Taxing  Officer  to  a  sum  not  exceeding  $30.  (The 
Judge  or  Officer  hearing  the  motion  may  fix  any 
smaller  sum.) 

10.  Ex-parte  motions  in  Court 20  00 


11.  Contested  interlocutory  motions  in  Court  (6)      30  00 

Subject  to  increase  by  the  Taxing  Officer  to 
$50.    (The  Court  may  fix  any  smaller  sum). 

12.  Examinations,  preliminary  attendances,  ar- 
ranging, to  cover  all  charges  except  Counsel 
fee; 

To  the  party  examining 5  00 

To  the  party  examined 2  00 

Counsel  fee  on  examination ; 

To  the  party  examining 10  00 

To  the  party  examined  5  00 

Subject  to  increase  in  the  discretion  of  the 
Senior  Taxing  Officer  at  Toronto  in  special  cases. 

13.  Counsel  fee  at  trial,  to 50  00 

An  increased  Counsel  fee  and  fee  to  junior 
counsel  may  be  allowed  in  the  discretion  of  the 
Taxing  Officer  at  Toi-onto. 

(a)  Charges  for  procuring  copies  of  opinions  of  Judges  In  another 
■ictloD,  which  were  of  assistance  to  counsel,  were  disallowed;  Piatt  v. 
Orand  Tn(nk  Ry.  Co..  12  P.  R.  273. 

(b)  The  Court  will  not  on  appeal  usually  interfere  with  the  Taxing 
Officer's  discretion  as  to  the  allowance  of  interlocutory  costs,  nor  as 
to  the  amount  allowed  for  counsel  fees:  Smith  v.  Norwood,  17  P.  R.  36. 


liJ-H'  KORM8. 

14.  Solicitor  attemliiis  trial  wliere  no  seconil 
I'ounsel  uiiiploycd  j,.,,,  ^^^ 

If  the  trial  lasts  more  tliaii  one  dav,  tlien  for 
eacli  additional  day,  $20. 

15.  Judgment,  iuiludinj,'  attendance  to  liear 
.judgment,  drafting  minutes,  settlements  and 
issue  of  the  same,  taxation  of  costs,  etc. ; 

To  the  party  having  the  carriage  of  the 

™   °^;J"   ■■■■. 1000 

To  other  parties 5  qo 

Subject  to  increase  to  $15. 

IG.  Correspondence  pending  suit,  in  the  discre- 
tion of  the  Taxing  Officer,  up  to 10  00 

17.  On  originating  motion  in  Court,  to  the  party 
moving,  to  cover  all  preliminary  proceed- 
ings, notices,  affidavits,  services",  etc 20  00 

Sub.ject  to  increase  to  $40. 

In  Chambers  Vi  fiO 

Subject  to  increase  to  $30. 

To  a  party  appearing  for  preliminarv  pro- 
ceedings   ; 10  on 

Subject  to  increase  when  affidavits  necessarv 
to  $30. 

.n  Oharabers  to  $25. 

Counsel  fee  in  the  discretion  of  the  Taxine 
Officer  at  Toronto. 

Issuing  order,  etc.,  to  the  party  having  car- 
riage   " ],-,  no 

To  other  parties 5  00 

IS.  T")ii>n  motions  and  originating  notices  for 
copies  of  affidavits  properly  served  on  op- 
posite parties  per  folio. 10 


/ 


&  IHl 


10  00 
5  00 


.       10  00 


20  00 


v<  no 


10  on 


In  on 

5  00 
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19.  Fair  copy  of  materiul  correspondence  in 
chronological  order,  for  uae  of  the  trial 
Judfre,  when  proper,  per  folio $  0  10 

Solicitor's   attendances   arranging   for   its 

admission  by  opposite  party 2  00 

Snb,iect  to  increase  to  $5. 

20.  Upon  appeals  to  the  Appellate  Division  pre- 
liminary proceedings,  to  party  appealing. . .       25  tM) 

To  respondent   15  00 

Counsel  fees  in  the  discretion  of  the  Taxing 
Officer  at  Toronto. 

Issuing  .judgment  or  order,  etc.,  etc.; 

To  party  having  carriage 10  00 

To  the  other  party  .5  00 

21.  References: 

Attending  on  reference,  per  hour 2  00 

To  be  increased  in  the  discretion  of  the 
Taxing  Officer  at  Toronto  to  $5  per  hour, 
or  a  lump  fee  may  be  allowed  for  the  whole 
reference. 

Drawing  notices,  affidavits  and  other  docu- 
ments necessary  upon  the  reference,  per 
folio 20 

For  each  copy,  per  folio 10 

For  every  ordinary  attendance 50 

Fee  conducting  sale  10  00 

22.  Signing  default  .judgment   5  00 

23.  Commissions  in  addition  to  costs  of  motion        5  00 

Reasonable  fee  to  counsel  and  foreign  agents 
attending  execution  of  commission,  not  exceed- 
ing $25,  in  the  discretion  of  the  Taxing  Officer, 
or  to  be  increased  in  the  discretion  of  the  Taxing 
Officer  at  Toronto. 
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■24.  Writs  of  execution,  includinjf  disbursements    $  (i  Ou 
Kcnewals,  includinK  disbursements 4  ik, 

■2i).  t)u  application  to  Taxing  Officer  at  Toronto 

for  increased  counsel  fees  j  y^ 

The  Judge  or  Officer  hearing  any  motion  may 
allow  a  smaller  fee  than  above  provided.  (Aii 
ameii'ied  by  Rule,  1st  December,  ]!)1.1). 

(See  Note  on  page  1552.) 


COUNTY  fOrRT  TARli^F. 

T.tRiFF  OF  Fees  to  be  Allowed  Solicitors  i.n-  Cousty 
Courts. 

1.  For  the  institution  of  an  action :|ilO  00 

This  item  covers  all  costs  except  those  of 
application  in  Court  or  Chambers  up  to  and  in- 
cluding search  for  appearance. 

2.  Defence j  iiO 

T'i.s  item  covers  the  entry  of  appearance,  but 
does  not  include  auy  application  in  Court  or 
Chambers. 

3.  Pleadings  ].'>  m 

This  item  covers  all  pleadings,  affida\its  on 
production,  jury  notices,  etc.,  etc. 

4.  Third  party  notice  or  summons  to  party 
added  by  counterclaim  •>  '  '0 

5.  Record  and  entry  for  trial  ■'!  Oil 

6.  Preparation  for  trial,  ineludinz-  notice  of 
trial,  notices  to  produce  and  admit  sub- 
ixsnas  and  advising  on  evidence 10  00 


Subject  to  increase  in  tlie  discretion  of 
the  Judge,  in  cases  involving  more 
than  $200,  to  $25  00 

See  Thompson  v.  Canada  F.  tt  M.  Co.,  6  O.  W.  X.  "23. 

7.  iirief  at  trial,  per  folio  (not  to  exceed  $5) . .  10 

8.  Upon  ex-i)artc  motion  in  Chambers,  includ- 
ing affidavits   5  00 

9.  Upon    contested    interlocutory    Chambers 
motion 10  oo 

Subject  to  increase  in  the  discretion  of 

the  Judge  to  a  sum  not  exceeding 15  00 

(Tlie  Judge  may  fix  any  smaller  sum.) 

10.  On  ex-parte  motions  in  Court 10  00 

11.  On  contested  interlocutory  motions  in  Court      15  00 

Subject  to  increase  in  the  discretion  of 

the  Judge  to  a  sum  not  exceeding. . .      30  00 
(The  Judge  may  fix  any  smaller  sum.) 

12.  Examinations: 

Preliminary  attendances  arranging  for  ex- 
aminations,  to   cover    all    attendances 
'  except  the  counsel  fee: 

To  the  party  examining .•?  00 

To  the  party  examined 1  00 

Counsel  fee  on  examination: 

To  the  party  examining 5  00 

To  the  party  examined  3  00 

Subject  to  increase  in  cases  involving 
over  $200  in  the  discretion  of  the 
Judge  to  a  sum  not  exceeding. ...       10  00 

13.  Counsel  fee  at  trial,  up  to 25  00 

Subject  to  an  increase  in  the  discretion 
of  the  Judge,  in  cases  involving  $200 
or  more,  to  a  sum  not  exceeding ....       50  00 


.f 
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And  in  case8  involviuK  «4UU  or  ni.>n'  lo  a 
Hum  not  exoeedioK  .t;(|  ^^ 

(Id  vases  where  the  claim  is  not  a 
nioiiey  demand  the  Judge  shall  (Icier 
mine  the  amount  involved.) 

See   'llitimpmm   v.   Canatta  A*.  «f  J/    ru     8  0    \y    \    -..•-.    ., 
rhnmpMiiii.  n.  ;24.  '      """■  > 

14.  Solicitor  attending  in  Court  when  not  ooun- 
sel  or  partner  of  counsel,  in  iiises  involvinir 
"^«'-  *200 ,„  „„ 

1').  Judgment: 

To  party  having  carriage ,-|  im 

To  other  parties    ;>  m) 

This  includes  attendance  to  hear  judg- 
ment, drawing  and  settling  sflmc,  taxation 
of  costs,  etc. 

1<>.  Corres|>ondence,  not  exceeding   T)  Oii 

17.  ()n  originating  notices  in  Court: 

To  party  moving  for  preliminary  proceed- 
ings, aflfidavits,  notices,  etc 15  nO 

Subject  to  increase  to,  not  exceeding. . . .      'J,')  ()<» 
To  party  appearing  for  preliminary  pro- 
ceedings   ■ .-,00 

Subject  to  increase  when  affidavits  neces- 
sary to 1,-,  0) 

Allowance  for  inunsel  fee  in  discretion  of 

Judge,  not  exceeding  20  nn 

Issuing  order  to  party  having  carriage S  On 

To  other  parties ;j  (K) 

18.  Originating  notices  in  Chambers: 

To  party  moving  for  preliminary  i)rocepd- 

ing ' 10  on 

Subject  to  increase  to 20  00 

To  party  appearing   .")  OO 

Subject  to  increase  when  affidavits  neoes- 
sarv  to in  00 


~^  ', 


^ 


C'ouutei  fee  in  discretion  of  Jndge,  not  ex- 

oeediiiK 

(.(«  aiiieHiifd  by  Hult,  tut  Ueeembcr, 
1913). 

Issiiiug  ordiT,  to  purty  hiiviiiK  cuiriuKf.  ■  ■  ■ 
To  other  partieK  


1651 

l>lj  uu 


8  00 
a  00 


19.  I'pon   niotion8,  copies,  affidavits   properly 

served  ou  opposite  party,  per  folio. . . . 

20.  I'pon  appeals  to  a  Divisional  Court  of  the 

Appellate  Division: 

Preliminary  proceedings : 

To  party  appealing 

To  the  respondent   

Counsel  fee  in  discretion  of  Taxing  Officer 
at  Toronto,  not  exceeding 

(As  amended  hy  Rule,  1st  December, 
1913). 

Issuing  order,  etc.: 

To  party  having  carriage 


Itt 


15  00 
10  00 

50  00 


To  other  parties 


21.  References: 

Attending  on  reference,  per  lionr. 
Subject  to  increase  to 


Drawing  notices,  affidavits  and  other  docu- 
ments necessary  upon  the  reference,  per 
folio ". 

For  each  copy,  per  folio 

B^or  every  ordinary  attendance 

For  conducting  sale   


22.  Signing  default  judgment 


23.  Commission  (in  addition  to  costs  of  Motion) 
Attending  on  execution,  foreign  agents' 
fees,  etc.,  in  discretion  of  Judge. 


8  00 

3  00 

1  00 

2  00 

20 

10 

50 

0  00 

.S  00 

3  00 

louj 


romiu. 


■24.  Writ,  of  •xccutii.n.  including  di.buiwi.K.,,i,    *  .  „ 
jnowalit,  including;  diabursements   ;;  n, 

XoTit.--Lnlei»  otherwito  upeciUed,  tlio  allowuii...s  i„ 
ll.e  aboyo  tariffH  of  Holicitor.'  fee',  .re    x."  "    , 

I  JK)n  laxa  ion  Iwlwet-n  u  »olititor  and  Iuh  dieut,  a.l.li 
lional  aliowaiipes  may  be  made  in  tin.  <liscri.ti.>n  „{  the 
officer  faxing,  but  the  exercise  of  «ueh  discretion  shall 
n«  Hiili.ieot  to  review  upon  any  appeal. 


TARIFF  "B." 

TARirr  OP  DlSBltRBEMBNTS. 

(Pavable  in  staiups,  [exvevl  wbt-re  Ih,.  offi^rer  U  ui.t  urn,! 
by  salary  or  has  not  commuted  liis  fco.s  orj  iinli- 
otherwise  expressly  fprovidedl.  {.(,,  „„„.„,/,.,;  ;,.. 
Rule  77.1.)  (a) 

•  >n  issue  of  writ 4.1  n,) 

On  entry  of  appearance  f  n,, 

(Any  number  of  defendants  mav  appear  at 
one  time  by  the  same  solicitor  without  extra 
iharge.) 

On  every  order  except  precipe  orders  1  ni1 

On  prgjcipe  orders   j) 

On  every  judgment   2  i>) 

(Including  a  certificate  of  the  judgiuent  of  the 
Appellate  Division.) 

AVI'.cro  a  .jud^nnent  or  order  is  entered,  per  folio 

additional in 

("Where  an  order  is  required  to  be  entered  in 
more  than  one  place-  -Rule  518— this  fee 
shall  be  charged  in  thr  Local  Office.) 

On  setting  down  any  motion  ■'i'^ 

(a)  Tile  r  1  Indlnte  the  amendnientii. 


y 
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Un  kettinff  Uuwn  an  a|)pi!iil   to  tlie  Appellate 

Division  $2  00 

Un  enterinK  an  action  fur  trial : 

With  a  Jury  (including  Jury  fe-i) (>  00 

Without  a  Jury  3  00 

Un  certitlcatiou  of  rvvord   1  00 

On  renewal  of  writB.  (As  am-.nied  by  Hule  773)  1  00 
Un  every  tUing  (except  praKfipeti  in  the  Account- 
ant's office)  10 

On  any  curtiHcate  50 

If  over  three  folios,  for  every  folio 20 

On  direction  to  pay  money  into  Court,  or  a 

cheque  ;{0 

(No  stamp  on  cheques  for  less  than  $10  or  on 
directions  to  receive  money  paid  on  mortgages 
to  the  Accountant.) 

Search :  When  action  less  than  two  years  old .  .  10 

When  action  more  than  two  years  old, . . .  30 

When  made  by  the  Official  Guardian,    no 
charge. 

(No  charge  shall  be  made  for  inspection  of 
the  books  of  the  Accountant's  Office). 

Amending  pleadings  .10 

Writs,  other  than  writs  of  summons 1  00 

Taxations,  party  and  party,  including  certificat - 

of  taxation 1  00 

Taxation,  solicitor  and  client,  same  fees  us  on 
a  reference. 

Comparing  and  certifying  papers  prepared  by 

a  solicitor ;  for  each  three  folios 10 

Making  and  certifying  copies:  per  folio 10 

Making  up  and  forwarding  papers 50 

On  References; 

Appointments 50 

Per  hour  while  attending  reference 1  50 

Drawing  report,  per  folio 20 

Engrossing  report 10 

Fee  (on  first  report  in  action  only)  2  00 
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(Jnth    j^^. 

Deposilious  iu  infancy  matters  (no  cljiirge 
to  be  made  for  time) :  per  folio ?. 

On  quieting  titles : 

To  Inspector   (when  petition   referred   to 

liim) :  to  cover  all  fees  except  lilinifs. .        s  (i 
When  petition  referred  to   Referee,  sani.> 
fees  as  on  a  reference,  and  additional 
as  follows : 

On  each  deed  in  the  chain  of  title. 

other  than  satisfied  mortjiases  5 

Where  title  is  possessory  onlv   ...        4  ft 
On  certificate  of  title. .'. 40 

On  examination  before  Special  Kxaniiner: 

Appointment -i 

Oath '.'.'.'.'.'.'.'.'.'.'.'...  5( 

Takinjr  depositions,  per  hour 2  0( 

Copy  for  solicitor,  per  folio   if 

Return  jf 

Certificate j- 

Attendance    when    examination    not    jiro- 
ceeded  with  unless  24  liour.s'  previous 

notice  given    ]  00 

Attendance  out  of  office,  extra  per  mile 20 

Afarking  exhibits.     (Ax  nmended  by  Ride 

''■■') ; 20 

Crier : 

Calling  case fin 

Swearing  witness  or  constable iO 


Deputy  Registrar;  not  paid  by  salary,  and  en- 
titled on  1st  September,  1913;  so  long  as 
present  officers  retain  office  and  arc  not 
I'aid  by  salary. 

Payable  iu  cash : 

Swearing  each  witness  2" 

Marking  each  exhibit    20 

Attending    inspection     of    docimients 
produced 1  HO 
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Commissioners.  Payable  in  casii: 

Taking  recognizance $  0  50 

Taking  affidavits   20 

Marking  exhibits  10 

Upon  every  Commission  appointing  a  Commis- 
sioner to  take  aflSdavits,  etc.  {1st  December, 
1913)   5  00 

Fees  payable  to  witnesses,   in  both   Supreme 
Court  and  County  Court : 

To  witnesses  residing  within  three  miles  of 

the  Court  house,  per  diem 1  00 

To  witnesses  residing  over  three  miles  from 

the  Court  house,  per  diem  (a) 1  50 

(As  amended,  34th  December,  1913.) 

Barristers  and  solicitors,  physicians  and 
surgeons,  other  than  parties  to  the 
cause,  when  called  upon  to  give  evi- 
dence in  consequence  of  any  profes- 
sional service  rendered  by  them,  or  to 
give  professional  opinions,  per  diem 
unless  otherwise  expressly  provided  by 
statute  (6)  '.        o  00 

{xts  amended  hi)  Rule  of  24th  December, 
1913.) 


la)  As  to  fees  which  may  be  allowed  to  witnesses  coming  from  a 
great  distance:  see  Boyle  v.  RothKhild,  16  0.  I,.  R.  424.  Where  a 
party  is  a  necessary  witness  in  his  own  behalf,  he  is  entitied  to  be 
ailowed  the  usual  witness  fees  as  if  he  were  a  stranger:  /&:  Wiltthire 
V,  Naylor.  43  Ir.  L.  T.  167.  Where  travelling  expenses  were  claimed 
for  a  suitor  ns  a  witness,  the  taxing  olficer  as  a  condition  of  allowinR 
them  required  the  suitor's  solicitors  to  produce  his  receipt  therefor, 
or  a  letter  from  him  showing  that  he  ttnew  the  amount  was  allowed 
to  him,  and  this  condition  was  upheld  by  the  Court  of  Appeal: 
HarMn  v.  Gordon,  1914,  2  K.  B.  577. 

(&)  Where  all  n  solicitor's  Itnowledge  is  acquired  by  him  in  the 
course  of  rendering  professional  services,  he  is  entitled  to  a  profes- 
sional fee:  Campbell  v.  Verrai.  4  O.  W.  N.  177;  and  where  he  has 
mar  an  affidavit  on  which  he  is  required  to  attend  for  cross-examina- 
tion, he  is  BO  entitled. 
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Engiueeis,  surveyors  and  architects,  other 
than  parties  to  the  cause,  when  called 
upon  to  give  evidence  of  any  profes- 
sional service  rendered  by  them  or  tu 
give  evidence  depending  upon  their 
skill  or  judgment,  per  diem,  uiik'ss 
otherwise  expressly  pro\ide<l  by 
statute  (o)  ■     ^ 

(As  amended  hi)  Bute  of  u'ith  December, 
1913.) 

If  witnesses  attend  in  one  case  only,  they  will 
be  entitled  to  the  full  allowance.  If  they  attend 
m  more  than  one  case  they  will  be  entitled  td  a 
proportionat;-  part  in  each  cause  only. 

The  travelling  expenses  of  witnesses,  over 
three  miles,  shall  be  allowed,  according  to  the 
sums  reasonably  and  actually  paid,  but  in  no 
case  shall  exceed  twenty  cents  "per  mile,  one  way. 

A  reasonable  sum  may  be  allowed  for  the 
iweparation  of  any  plan,  model  or  photograph, 
when  necessary  for  the  due  understanding  of 
the  evidence,  (ft)  (Rule  :14th  necemher.  191.1). 


((I)  No  more  than  three  experts  may  be  called  by  >iiy  partv  lo 
give  opinion  evidence:  The  Evidence  Act  (R.  s.  O.  r.  761,  s  10  wherf 
more  were  called,  and  the  Judge  neglected  to  enforce  the  ataliitp.  a 
new  trial  was  ordered:  Kice  v.  Sockett,  27  0.  L.  R.  410.  An  expert 
witness  where  he  has  not  been  required  lo  prepare  hlmscU  by  study 
or  otherwise  to  give  evidence,  cannot  refuse  to  be  sworn  until  ]!••  Is 
paid  more  than  the  fee  allowed  by  the  Tariff:  Buller  v.  Tnrnnto  .Viito- 
Jiopr  Co..  11  O.  L,  R.  12.  No  sum  can  be  allowed  between  party  and 
party  for  payment  to  a  scientific  witness  to  get  up  a  case:  s...  .If^ 
Gnvnon  v.  P7ar«rc,  9  P.  R.  555,  A  reasonable  sum  Is  taxable  in  Rnf 
land:  see  .Stnifft  v.  Buller.  L.  R.  19  Eq.  473;  Churton  v.  fYpic.'n.  K 
W.  R,  659;  Marklry  v.  Cfl(IHll|»cortli.  2  C,  P,  D,  273;  Win'llum  v. 
Haintm.  21  Q.  B,  D,  199.  And  as  to  oBclal  wltnessen  called  to  l>ro- 
duce  public  records:  see  Jud,  Act,  s,  lis,  »«pr«,  p.  292, 

(6)  A  solicitor  ordering  plans,  models,  or  photofiraphs,  to  Itc  madi> 
on  behalf  of  hl.i  client,  for  the  purposes  of  a  trial,  does  not  incur  any 
personal  liability  therefor,  If  he  notifies  the  person  furnlshlnB  lliem. 
'"at  he  Is  merely  acting  us  solicitor,  and  does  not  expressly  iii.Jgc 
his  personal  credit  therefor:  ^VakcfirM  v.  DucJticort*,  138  L,  T,  Jmir.  IS. 
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COUNTY  COUKT  TARIFi^  OF  DISBURSEMENTS. 
Fees  Payable  to  County  Coubt  Clebks. 

1.  Upon  issue  of  Writ  (iu  lieu  of  all  fees  here- 
tofore payable  by  a  plaintiff  prior  to  Entry 
for  trial  or  assessment,  except  those  pro- 
vided for  by  item  5)   $3  00 

2.  Upon  Entry  of  Appearance  (in  lieu  of  all 
fees  heretofore  paid  by  a  Defendant,  or 
third  party,  prior  to  entry  of  action  for 
Trial  or  Assessment,  except  those  provided 

for  by  item  5)   1  00 

(Any  number  of  persons  may  appear  at  the 
same  time  by  the  same  solicitor  without  ex- 
tra charge.) 

3.  Upon  Entry  of  action  or  issue  for  Trial  or 

Assessment : 

Non-jury  case  3  00 

Jury  case   5  00 

4.  Upon  Entry  of  Judgment  (including  Taxa- 
tion of  Costs)   3  00 

0.  Upon  Examinations  and  References: 

Appointment 50 

Xot  exceeding  one  hour 1  50 

Additional  per  hour  after  first , 1  00 

Marking  Exhibits,  each 20 

Copies  of  depositions  per  folio 10 

For  each  oath  20 

For  each  certificate   50 

Drawing  reports,  per  folio 20 

Engrossing  reports,  per  folio  10 

tj.  On  every  writ  of  execution  and  renewal ....         1  00 

7.  Every  certificate  not  otherwise  provided  for  50 

5.  Exemplification  of  judgment  (including  cer- 
tificate and  seal)  1  50 


9.  Every   seurdi   not   madp   in    the   ordinarv 
course  of  an  action,  or  made  after  the  close 

of  the  action,  if  within  three  years <  a  ■ 

If  made  after  that  time 

Kor  copies  of  papers,  per  folio ' 

10.  On  appeal  from  County  Court  to  ■  llijjh 
Court  (a)  (including  making  up  anil  for- 
warding papers,  preparing  certifieati^  luiil 
entry  of  judgment  of  Appellate  Court  ...  ■>  c 
Oisbursements  for  express  or  postage  to  he 
added. 

U,  For  every  subpcena  in  matters  outside  of 
actions  such  as  in  Municipal  and  \'oters' 
List  proceedings,  etc.,  and  all  other  proceed- 
ings in  which  a  subp<rna  is  issuable  out  of 
the  County  Court  ]  o 

1"2.  On  all  applications  and  proceedings  before 
a  County  Court  Judge,  other  than  applica- 
tion in  an  action,  not  otherwise  provided  for. 
and  upou  all  applications  in  an  action  after 

.iudgment \  rt 

Where  there  is  a  trial  or  hearing  upon  oral 
evidence  in  any  matter  other  than  an  action 
or  issue,  a  further  fee  of  2  o 


TARIFF  "C." 

Fees  of  Sheriffs. 

Supreme  Count; 
Court.  Court. 
1.  Service  on  one  party  of  any  writ, 
subpcpna,  notice,  pleading,  or  other 
paper,  including  receiving,  filing,  re- 
turn, affidavit  of  service  and  one  let- 
ter (exclusive  of  mileage) ;  when 
more  than  one  paper  served  at  the 
same  time  it  shall  he  considered  as 
one  service $;!  00     .$2  00 

(n)  Thig  Is  obvlouQiy  n  mistake  for  Supreme  Court. 


^  \ 


/ 


•f  0  Ui 
10 


!  no 


I  no 


erne  County 
irt.     rourt. 


no     $2  00 
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s.c.  c.c. 

2.  Each  iulilitioiml  party  served  $0  75  $0  50 

3.  Wheu  writ  returned  without  service 

being  made  i  oo  75 


On  writs  of  Fieri  Facias  and  Veu. 
Ex.  and  renewals  thereof  covering 
receiving,  filing  warrant  and  return 
and  one  letter  (payable  in  advance; 
see  9  Edw.  VII.  c.  6,  s.  30)  (o) 2  00 


0.  Transmitting  copy  execution  to  Mas- 
ter of  Titles  (1  Geo.  V.  c.  29,  s.  62)  (h)     I  00 


1  .-.0 


50 


G.  Executing  each  order  or  writ  relat- 
ing to  Arrest,  Attachment,  Abscond- 
ing Debtor,  Keplevic,  Sequestration, 
Possession,  Hab.  Fac.  Pos.,  Escheat 
and  Striking  a  Special  Jury,  and  in- 
I'luding  receiving,  filing  return,  pre- 
paring warrant,  precept,  bond  and 
affidavits  when  necessary  and  other 
necessary  attendances  and  including 
correspondence  (exclusive  of  mile- 
age, of  poundage  when  chargeable, 
and  of  reasonable  and  necessary 
actual  disbursements)   12  00        8  00 

7.  Poundage  on  executions  and  on  at- 
tachments on  the  sum  made;  up  to 
and  including  $1,000,  6?o  excess  over 
$1,000  and  up  to  and  including  $4,000, 
3% :  and  on  excess  over  $4,000,  1'/-%. 
In  County  Court  cases  5%  on  the  sum 
made.  (Exclusive  of  mileage  and  of 
all  reasonable  and  necessary  actual 
disbursements)    ■        


■eferred  to:   see  now  The  Shtritit'  AH 


(a)  For  this  section  liere 
(R.  S.  O.  f,  IG),  6.  31. 

{&)  Tliis  reference  is  obviously  erroneous,  the  Act  referred  to  being 
■/7i<!  Water  Pririleges  Act.  The  reference  probably  intended  was  1  Geo. 
V.  c.  2S.  8.  K'2.  which  is  now  The  hanil  Titles  Aet  (R.  S.  O.  c.  120),  s.  62. 
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8.  Schedule  made  on  tlie  executiou  of 
any  process,  including  copy  for  the 

debtor  not  exceeding  5  folios $1  ,,()     ^i  ( 

9.  Eaoli  folio  above  5 oy  ., 

10.  Drawing  advertiseueut  and  copies, 
including  transmitting  and  posting. .'    2  0(1        i  n 

11.  Every  notice  of  sale  or  postponement 

thereof .i-  ., 

12.  For  each  day's  attendance  upon  a 
view  by  a  Jury  (exclusive  of  mileajfe 
and  reasonable  and  necessary  dis- 
bursements)         3  00       3  ftf 

13.  Mileage  from  the  Court  house  to  the 
place  where  a  paper  is  served,  writ 
executed  or  other  service  performed 
(one  way  except  in  the  case  of  an  ar- 
rest, wlii'n  mileage  is  both  ways)  per 

mile  (see  9  Edw.  VII.  c.  6,  s.  30)  (o) . .        Ij  ij 

14.  Every  letter  not  above  provided  for 
and  required  by  a  party  or  his  soli- 

«'*»'■  .-,0         :iii 

10.  Bringinjf  up  prisoner  on  attachment 
or  Habeas  Corpus,  besides  travel  at 
20  cents  per  mile o  oo       j  -,(| 

16.  Certificate  of  surrender  by  sureties.  .     100       100 

17.  Where  a  Sheriff  is  directed  by  the 
Court  to  perform  any  service  or  do 
any  act  for  which  no  fee  is  provided, 
he  may  be  allowed  such  fee  as  the 
Court  may  think  fit,  and  it  shn'l  be 
payable  as  the  Court  mav  dir  ct  (9 

■    Edw.  VII.  c.  6,  .1   29)  (h) ," _ 

(o)  8n  now  The  SheHfff  AM  (R.  s.  o.  t:  16).  s.  :!!. 

(ill    Sep  now  The  Sherilrii'  Art  (R.  s.  O.  r.  16).  s.  .10. 


N  \ 


1 


/ 
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S.C, 

18.  Every  search  for  writs  against  cue 
debtor  not  being  by  a  party  to  a  cause 

or  his  solicitor  $0  30 

19.  When  search  embodied  in  a  certifi- 
cate including  mailing  to  solicitor. , .     1  00 
(It  shall  include  any  sales  during  the 

six  months  preceding  its  date.) 

20.  Maximum  fee  for  a  land  certificate 
relating  to  the  investigation  of  one 
title  and  in  which  shall  bo  included 
all  names  required  (see  9  Edw.  VII. 

c.  6,  s.  21)  (a) 4  00 

21.  On  Trials 1  00 

22.  For  notices,  etc.,  upon  seizure  of 
stock,  mortgages,  and  patents,  addi- 
tional       2  00 

23.  For  Sheriff's  deed  or  bill  of  sale. ...     4  00 

24.  For  schedule  of  distribution  under 
Creditor's  Relief  Act 2  00 


1S61 


.$0  30 


1  00 


4  00 
1  00 

1  50 
3  00 

1  00 


TARIFF  "  D." 

Tariff  of  Fees  for  Work  Done  in  Ontario  upon  Privv 
Council  Appe.4Ls  (in  Addition  to  Disbursements). 

Giving  security  and  obtaining  its  allowance. . . .  $20  00 

To  respondent  on  allowance  of  security 10  00 

Settling  record 20  00 

Supervising  printing,  etc.,  per  folio 20 

Transmission  of  record,  etc 5  00 

Fees,  drawing  and  settling  case 50  00 

(Sub.iect  to  increase  in  discretion  of  taxing 

officer  in  Toronto.) 

Correspondence,  etc 10  00 

Entry  of  certificate  and  taxation  of  costs 10  00 

Note.— Tariffs  A.  and  D.  shall  l>e  used  in  all  taxations 
after  these  Rules  come  in  force. 

(ol   See  now  The  Sfhfiiffs'  Ait  (R.  S.  0.  c.  16),  s,  21. 


lotiJ 
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TABU'F  "E." 

PASSED  19111  JPNE    ,.|u 

Costs  allowed  on  sales  of  land  nndiT  Ih.  l,,r„l„,i„ 
Of  bstates  Act: — 

(«)   To  the.   Solicitor  for  the  Personal  Hcpn-,f,i„i„, 

I.  Wlieii-  siilc  price  is  muler  $l'00 ^j, 

Wlu'ri.  it  is  over  $200.  up  to  and  im-lndiiif;  *40i1  *]■ 

Where  it  is  over  $400,  up  to  and  iueludins  $000  s;i; 

Wliere  it  is  over  $600.  up  to  and  includinK  $800  *"i 

Where  it  is  over  $800,  up  to  and  including  $1,000  $ 'j 
Where  it  is  over  $1,000,  up  to  and  inclndlni;  *1  .TO 
l"-  per  cent. 

Where  it  is  over  *1,300.  up  to  and  including  .$2  000  *: 
plus  2  per  cent. 

Wliere  it  is  over  $2,000,  up  to  and  iiiclu<]ing  $3,000  «7 
plus  11  ^  percent. 

Where  it  is  over  $3,000.  np  to  and  includii.jr  $,-,.0On  *:i) 
plus  1  per  cent. 

Where  it  is  over  ,$5,000,  .$37  plus  '  -j  of  1  ,  ,  .    .-nt. 

Wherp  a  part  of  the  land  of  an  estate  has  bee.>  ^M 
m  the  case  of  any  subsequent  sale,  three-fourths  .if  the 
foregoing  amount  shall  be  allowed. 

2.  In  addition  to  the  above  amounts  there  shall  be 
allowed : — 

(«)  The  cost  of  taking  out  letters  of  administratiou  nr 
etters  probate,  and  of  succession  dutv  affidavits  as  lixed 
i^-  the  Surrogate  Court  Bules,  where  tliere  is  no  persomil 
estate  out  of  which  costs  can  be  paid. 

(b)  The  proper  disbursements  for  advertising  f(ir 
creditors  where  there  is  no  personal  estate  out  of  w]!i.-!i 
such  disbursements  can  be  paid. 


^       s 


^^ 


roBMS,  1563 

(c)  Where  the  sale  is  by  auction  the  auctioneer's  fee 
and  the  cost  of  all  necessary  printing  of  advertisements. 

(d)  The  fees  paid  to  valuators. 

(t)  Costs  of  Official  Guardian. 

3.  The  costs  of  the  Official  Guardian  shall  be  one-third 
of  the  amount  allowed  under  item  1,  and  his  actual  dis- 
bursements. 

(c)  Special  Allowances, 

When  special  circumstances  render  the  amount  taxable 
under  this  tariff  unreasonable  or  inadequate,  a  Judge 
may  order  the  allowance  of  a  smaller  or  larger  sum. 


"lit. 
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ADATEMEMT.     See— Order  to  Comi-mk  ProCucIUAQs. 

aetton  may  be  continued,  If  cauie  of  action  aurvlvM  or  continue)*, 

"3i. 
aulgnnient,  pendente  lile,  effect  of,  758-761,  770-771. 

after  Judgment,  761. 
bankruptcy  does  not  cause,  758,  759.  760,  761,  762. 
death  wbcn  It  does  not  cauae,  758,  7S9,  760. 

after  arsument  and  before  Judgment,  effect  of,  770. 
judgment,  761.  7701. 
verdict  and  before  Judgment,  770. 
before  service  of  writ,  effect  of,  760. 
between  verdict  and  Judgment,  770. 
of  both  parties  pendente  lite,  760. 
revivor.     See — Orpkr  lo  Co.nti.xlic  Procuuiihum. 
tranamlBslon  of  interest  when  It  does  not  cause,  7uS. 
ABORTIVE  SALE.    See— Sai^s  by  the  Colbi. 
ABHIDOMENT  OF  TIME. 

Court  or  Judge  may  order,  633. 
ABSCONDING  DEBTOR.     See  Sksvicio— Wkit  or  8l-umo.*(.s. 

action  against,  when  maintainable  by  solicitor,  141S. 
ABSENT  DEFENDANTS. 

action  against,  when  maintainable,  344-366. 
service  of,  344-367. 
ABSTRACT  OF  TITLE.    See— Salem  bv  thk  Coubt, 
acceptance  of.  as  sumcleni.  what  Is,  1C07,  1009. 

precludes  further  objections,  1009. 
concealment  of  deeds,  liability  for,  1008. 
conflrmatlon  of,  what  Is,  1007,  1009. 

precludes  further  objections,  1009. 
costs  of  reference  as  to  title,  1016. 

Crown  bonds,  vendor  when  bound  to  procure  discharge  of,  1012. 
deeds,  concealment  of  by  vendor,  1008. 
deeds  in,  must  be  registered,  1013. 

copies  of.  when  to  be  furnished  by  vendor,  1012. 
recitals  In,  how  far  evidence  of  facts  recited,  1011. 
defects  In,  purchaser  may  supply,  1009. 

delivery  of,  to  be  made  by  vendor's  solicitor  on  demand,  1007-8. 
neglect  to  make,  lOOS. 

discharge  of  purchaser,  for,  100$. 
demand  of.  by  purchaser,  1007-8. 

neglect  to  make,  effect  of.  1008. 
should  be  In  writing,  1008. 
evidence  to  prove,  1011. 

where  title  possessory,  1011. 
good  title,  when  shown.  1010. 


Ijtki 
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InrumlirancM,  vvndor  not  bound  lo  niimivr  mumn  or.  Uii:i. 
lUbllll)  of  vendor  for  not  dlicioalnt,  'uiu 
rrmoval  n,  i»u,  lojs,  loie. 
!•  ml  f'llatr  ouUMndlni.  lOlS. 
MMti-r  may  dolrrmlnp  quMllonn  an  lo  lufflrlrnct  i. 
•  matirri  of  eonvrranrr,"  what  ar».  Kits, 
nature  of.  IMI. 

notice  to  deliver  objection!  lo  title,  wlien  lo  be  «.  ri 
objections  to.  when  to  be  delivered.  1007.  1009. 

anawer  to,  when  to  be  delivered.  IIKIT 
how  made.  lOOS, 

dlipoaed  of,  100»-1(). 
■hould  b«  removed,  befo.e  objecting  to  tlllc.  l..i)i 
waiver  of,  lOOI. 
objecilons  to  title,  when  lo  be  aerved.  1010.  lOlS. 
how  dlipoaed  of,  1013. 
notice  10  deliver,  1010. 
report,  not  to  b«  made  on.  1010. 
lo  be  marked  "  allowed."  or  ■•  dlnnlluMcil.  •  lirn. 
waiver  of.  1007.  1001. 
what  are.  lolSlOH. 
pedigree,  ralalfjlnn,  llablllly  of  vendor  for,  1008. 

proof  of,  1011. 
poaaeaalon.  Inquiry  itaoiild  be  made  aa  to,  1014. 

not  conatructlve  notice  of  advene  title,  ion  r 
lPO«iieii»ory  lllle.  i>urcba«>r  may  be  bound  to  accept,  1010. 

proof  of.  1011. 
proof  c'  title,  how  made.  101113. 

where  condltlona  of  bbIp  kII'  .    vendor  f,»i.\  pritrfuc- 
Ing  deeda,  1012. 
purrhuer.  must  demand.  1007-8. 
recltala  In  deed,  how  far  evidence.  1011. 
reference  as  to  lllle.  1006-7. 

costs  of,  1016. 
waiver  of  right  to,  1007. 
refusal  to  verify,  proceedings  on,  1018. 
registered  memorials,  b       far  evidence,  1011. 
registration  of  deeds,  referred  to  In.  1018. 
regularity  of  proceedings,  purchaser,  how  tar  hound  m  Inciiiire 

Into,  1015. 
rpiiiilsltlons  on  title,  when  to  be  delivered.  1013. 

how  disposed  of.  1013. 
Buntclency  of.  how  determined.  100910. 
Iltle  deeds,  registration  of.  hy  vendor,  when  necesaar.v.  lon. 
copies  of.  when  lo  he  furnished.  1012. 
llablllly  of  vendor  lo  furnish.  quflHn>'il  \n   nraijillnii". 


producllon  of.  for  verlllcatlon.  lOlMJ. 
recitals  In.  how  far  evidence.  1011. 
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AIWTHACT  or  TITLi:     (  (ih/kik../. 

Iruiti,  ACtldenully  dlielOMd.  purchaMr  may  raquirt  tvldtne*  m  lu, 

1011. 
^fndor.  iwllcUur  of,  to  delUir,  liHiT-v. 

may  b«  raqulrMl  to  reflect,  10J9. 

nnlMllni  to  iwrft^i.  purchiMr  nitiy  be  uuttiorltud,  \m%. 
xcrtttciitlnii  of.  1010-1013. 

(turchttier.  by,  1016. 
\((KI»TANl'I-:  OK  SERVICK. 
by  wHeltor,  of  writ,  330. 

vcrlflcHtlon  of  on  enterlni  Judiment.  37H. 
otlirr  proci'HInss,  653. 

n*«d  not  be  verlfled.  6u5. 
.vn  lUK.NT. 

Jurisdiction  of  Suprpmt>  Court  In  c«««b  of.  5,  B.  7. 
lout  bondit  or  other  lniiirunit>ntii,  T. 
incanlnK  of.  uk  (troiind  of  relief.  6. 
termH  on  which  rvllef  granted  In  caaei  of,  7. 
ACrorNT.     Sec     A!>Mi\r»iiiAiiox  -     MASTKa —  MoKHiAor   Ariiosj*  — 
ThI'htkkm. 
jd'tloii  for,  motion  fur  nrdt-r  for,  oi<  non-appearanc*'.  -111', 
after  appearance.  4n. 
when  It  lies,  299. 
administration,  order  for,  when  granted,  i:!43-1248,  1250.  V2r^Z\. 
after  appearance,  motion  for,  413. 
jippllcatton  for.  In  default  of  appearance,  411*. 
appointment  to  ascertain  what  admitted,  and  what  contf^ii-d,  !47I. 
bailiffs,  actions  against  repreaentatlves  of,  for,  299. 
books  of,  as  evidence.  In  M.O.,  971. 
claim  for.  how  Indorsed  on  writ,  412. 
complicated,  referencp  of,  to  Keferoe,  229. 
Court  may  order  at  any  stage  of  proc^.  dings,  413. 
damageii,  reference  as  to,  226,  230. 
default  of  appearance  on,  412. 
evidence  of.  970,  971. 
form  of  In  M.O..  970. 

guardians,  actions  against  representatives  of,  for,  399. 
Indorsement  of  claim  for,  412. 
Infant  executor,  not  liable  to,  448,  960, 
Interlocutory  order  for.  when  granted,  413. 
Jurisdiction  of  the  i$.  t'.  O.  In  matters  of,  3.  ».  10. 
ItahilUy.  ((uestlon  of,  should  not  be  referred,  4:11. 
may  be  ordered  at  any  stage.  413. 
motion  for  Judgment  to  take,  412,  413. 

notice  of.  413-4. 
order  for,  how  obtained,  412,  413. 
preliminary  to  other  relief,  may  be  ordered,  413-414. 
"  prolonged,"  meaning  of,  230. 

receiver,  action  against  representatives  of,  for,  299. 
reference  to  take,  may  be  ordered  at  any  stage,  229. 
rests,  taking  with.  928.  935-8. 
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ACCOUNT— t'oH/iHH-rf. 

stated,  Mftster  may  Innufrp  Into.  f»(i]. 

summary  appllcaMon  for.  412-4i:i. 

snms  of  *S  and  iindpr.  allowed  on  oath.  971. 

must  not  aKKresrate  more  than  $4..ii, 
oath   must  be  positive.  <t7i. 
surcharpe.  particulars  of,  must  bo  served,  ?t72. 
vouchers,  when  necessary,  971, 
wilful  neglect  and  default.  929.  940-6. 
Ar<-OUNTANT  OP  SVPREMK  COCRT.     See  -      Monkys  in-  0„ 
OmrKRs   OK   CoiRT— Pavmkst   into  CmRT— Pavmrm  o 
CoiRT-  Stop  ORi>rHs. 
accounts  to  be  kept  by.  1/578. 

annual  statement  of  account  of  Official  Guardian  fo  he  mad-h 
appointment  of.  how  to  be  made.  J6fi. 
audit  of  accounts  of,  1.^7S. 
auditors  of  books  of,  how  appointed.  I37S. 
remuneration  of,  i:i7S. 
report  of.  1378. 
balances  under  Jin  to  be  transferred  by.  to  Suspense  Acroimr 
books  to  be  kept  by.  1378. 

open  to  inspection,  :'1>2-.'I. 
caveat  may  be  lodged  with.  13S4. 
cheques  Isued  by,  1387.  1394. 
claim  by,  in  mortgage  action,  how  proved.  1046. 
corjHiraflon  sole,  is,  284. 

deceased  person  entitled  to  money  In  Court,  payment  by.  to  i 
sentatlves.  1381.  1382. 

or  survivor.  1382. 
debentures  in  which  investment  of  funds  is  made,  validity  ■ 

be  indisputable,  285. 
directions  to  bank  to  receive  money  for.  how  issued  by    ]:^<<fi 
duty  of,  283.  284. 

expenses  of  office,  charge  on  income.  284. 
how  to  be   paid,    1378. 
f«'es  of,  how  payable,  271,  272. 

not  to  be  taken  by,  for  his  own  use.  271.  272. 
Finance  Committee  of  Judges  to  control  office  of,  284, 
interest,  how  to  be  credited  by,  1380. 

compound,  when  not  to  be  allowed  by,  i:!81. 
date  from  which  payable  by,  1380. 
investnieuL  of  moneys  under  control  of.  how  made.  2S4,  2S.V 
money  vested  In,  284.  285. 

investment  of,  284,  2Sr.. 
mortgages  to  be  taken  in  name  of.  i:i79. 
discharge  of,  i;J79-80. 
OfRcial  Guardian's  duty  as  to.  1379. 
proof  of  claim  on.  1046, 
oath  to  be  taken  by.  271. 
r,ffire  or,  VHL-uiit,  provision  in  rase  of  28*. 
Official  Cuardlan's  account,  return  of.  to  be  mp      by.  28.1. 
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ACCOL'NTANT  OF  SUPREME  COURT— C'o»i/(HHed. 

payment  of  money  to  married  woman,  1389,  1390. 

affidavit  required,  1389. 
personal   representatives,   1381. 

or  survivor,  138:;. 

104. 

,  h..^,-  i>aid,  1378. 


med  to  be  held  for  Crown,  285, 


proof  of  claim  by 
salaries  in  oP. 
s»*al  of.  274. 

securities  v(   ted  in,  :'S|.  .'S,', 
to  b<  d- 
auM.oi'-'d.  l^St,  L'S.j. 
to  be  taken  in  ni.aie  of,  1379. 
Uevoiuliou  of  EstaUfi  Act.  Official  Guardian  to  deliver  statement 
of  distribution  of  proceeds  of  sales 
under,  1392. 
I)ayments  authorized  to  infants  on  at- 
taining majority,  1393. 
hmatica,  to,  1392. 
absentees,   to,   1S92. 
non-concurring  parties,  to,  1392. 
slock,  transfer  of,  to  representative  of  deceased  person,  1381,  1382. 
stop  order,  must  be  delivered  to,  1384. 
suitors*  accounts,  to  be  kept  by,  1378. 

bow  to  be  kept,  137S. 
Suitors'  Kc'  Fund  Account  to  be  kept  by,  283. 
purpose  of,  285. 
surplus  to  credit  of  Official  Guardian's 

account  to  be  transferred  to,  282. 
surplus  income,  transfer  to,  284. 
Suspen&e  Account,  to  be  kept  by,  1381. 

interest  ceases  on  accounts  transferred  to,  LISl. 
sums    to    be    transferred    to,    1381. 
tenure   of   office,  266, 

'i'rusts  Co..  may  be  authorized  to  invent  for,  2S5. 
vacancy  of  office,  provision  in  case  of,  284. 
ACCOUNTANTS. 

Court  may  obtain  assistance  of,  729. 
.ACTION.    See— Akatement— AccoLNT— C.\LsKs  ov  Action  —  Chosi:  ix 
AiTioN  —  Costs  —  Ejectment  —  Execution-  ~  Juuc- 
-MKXT  —  Order  to  Continue  Pfockkijixgs  —  Parties  — 
Pexal  Action — Staying  PnorEEinNas — Trial  —  Writ  of 
SfMMoxa. 
abatement  of.     See— AitAiEiirNT — Order  to  Comim  i:  Pkocekiuxgs. 
absconding  debtor,  against,  by  solicitor.  HIS. 
absent  defendants,  when  maintainable  against,  ;U4-:{66. 
account  for,  reference  of,  to  Referee.  225.    See — Account. 
adding  partitas  to.  on  transmission  of  interests,  7.')S-772. 

See — Order  to  Contimk   pRorKEDixtis. 
administration,  for,  how  entitled,  319,  1252. 
See— Admin  fsTRATiON. 
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ACTION— I'oiKiiiueiJ. 

administration,  for,  conduct  of.  may  be  slv.u  lu  „„>  ^rlv  >r 
apprarance  In.    Sei— APrtAHAMi:. 

assPMrnent  ot  damages  In.    S«!-As«w»me.m  oi  Dvv,.„  , . 
assignment,  pending,  effect  of.  758-762.     See^-Oa.H'„' ,„  r,,,,, 

bankruptcy  ot  panles,  (Heet  of.   7;8-76i'. 

bond.  on.  :'94-29t:. 

cause  of.  when  It  survives.  759.  763-.-.. 

See — C.MSES  or  AcTio>. 
class,  on  behalf  of,  319,  43.'j-l.Tl. 
commencement  of,  317. 

a«  against  parties  added  lu  .M.  u    j'3  9>-, 
conduct  of,  when  for  administration,  may  br  Rlv^.n  to  iuiv    „, 

confession  of.     See— Coc^.vour  AcTio.\tM. 
consolldaUon  of.  781-6.    See— C'oNsoi,iD.\rio.\-  o,  A.iio.v.i 
<'onsolldated,  conduct  of,  785. 
continuing,  on  death,  etc.,  order  for.  wlie 

— OnUitt  m  L'O.NTIKUK  PR0(  KEril.V(iS. 
costs   in.      S« L'O.STS. 

cross,   consolidation   of.  784-5. 

death  of  parties  to.  effect  of.  75S-77J.    See 

"  RKDIMiS, 

defective,  when  it  becomes,  758-772. 
defence,  striking  out.  429.  513.  5JS,  573-.-79. 

for  refusal  to  make  discovery.  Sii7,  m>.  SI", 

S<.'c     S'l-vri;.Mi:Nf  oi    DErt;.\ci:. 
defendant  out  of  Jurisdiction,  when  It  lies  agai.ist,  351-3C4 
'levolutlon  of  estate  pending,  effect  of.  758-771'. 
discontinuance  of,  786. 

costs  on.  786.  787.  788,  789. 
effect  of.  788-9. 
dismissal  of  Infant's,  for  want  of  ne.vt  friend.  475. 
for  default  in  making  discovery.  .S07-slu, 

giving  security  for  costs.  Sa4, 
producing  documents.  ,S55-t:, 
plaintiff's   refusal    to   attend    tor   cxamiiialioii.  *"':, 

S09-810, 
want  of  prosecution.     See— I)i.-,.\iis.'i.«.  w  Miun. 
notwithstanding  pleadings  noted  closed,  'i.''-. 
when  brought  without  authority.  32S.  329. 
execution  In.  fi.  fa.,  goods.  1159. 
lauds.  1159. 
detinue,  lltUJ.7. 

dower,  for  assignment  of,  1166. 
hub.  Iili:  (JOSS.,  1164,  1165. 
See — E.\EcuTio.\. 
tirins.  against.  498-500.  502-2. 

dissolved,  before  action,  491-2. 
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ACTION— t'0(i/i/n<'(/. 

foreign  defendants,  when  maintainable  against,  351-364. 

for  If-s  than  £10  not  entertained  by  S.  C.  O.,  27. 

frivol'ius,  J41-546. 

garnishee  proceeding  Is  an,  olO, 

husband  and  wife,  by,  and  against,  428. 

Includes  "petition,"  1. 

intant.  by,  -174-6. 

against,  4T4,  476. 
interpleader  proceeding,  is  an,  315, 

issues  arising  in,  separate  trial  of,  217,  4ir.,  429-431.  719-TL'O. 
joinder  of  causes  of,  427.    See — Causes  of  Actios. 
joint  and  suveral  claims,  joinder  of,  429. 
judge,  when  to  be  tried  by,  without  Jury.  214-.'.. 
jiidgnient  in.  motion  for  account,  412,  413. 

against  one  defendant,  410. 
on  admissions,  683-9. 

default  of  appearance,  383,  384-387,  861. 

pleading,  859,  861. 
documentary  evidence,  689. 
report  of  Master  or  Referee,  228. 
where  writ  specially  indorsed,  379,  382, 
385,  400-409. 
amount  claimed,  disputed,  410. 
defence  to  part  of  claim.  409-410. 
necessary  to  prove  facts  against 
infants.  683. 

See — JUDGMtNT. 
jury,  when  lo  be  tried  by,  2i:i. 

leave  to  defend,  where  writ  specially  indorsed,  407-9, 
Us  pendens.     See — Tils  Pf;Ni>FNs. 
lunacy  of  parties  to.  jtrndentc  litr.  rffcrt  of,  766. 

See— LrxATir.s. 
mandamus,  for.     See — Mandamis, 
married  women,  by,  483. 

against,  402,  488. 
meaning  of.  In  Act  and  EuJes.  1,  315. 
multiplicity,  prevention  of.  3,  6.  18.  49. 
notice.     Sep — Lis  PKNnE>s— Nono: — N«iti<  ?:  ok  Action— Notipk  of 

Motion — Notick  of  Trial, 
no  reasonable  cause  disclosed,  .»41-546. 
Official  Referee,  reference  to,  of  questions  In.  225.  228. 
for  trial,  22!1. 
See — OrrrcTAL  Rfferee. 
Piirtles  to.     S<_'e — Parties. 

added  in  M.  O.  when  commenced  against.  923.  92.1. 
penal  compounding,  306, 

perpetuating  testimony,  may  be  brought  for.  299.  300. 
personal  representative,  against,  425,  426.  431,  432,  433-5,  444-9. 

by,  101.  450-1. 
person  carrying  on  business,  in  name  not  his  own.  against,  502,  503. 
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ACTION— Co/i/inid-,/. 

person  born  feninnle  tile.  762. 
pleadings  In,  506-S.Tfl. 

See-  l',.,:.v,Mx,;.s     St.«.;.mk.m  „,  c.m,,,-    Sm„  ,„.,,»: 
proceedings  In.  where  to  be  carried  on,  HO.I 
recovery  ot  land.  for.    See  -K.jF,rrME.vr'. 
refereo,  special,  retcrence  to.  ■<2:,,  228. 
reference  of.  to  referees,  for  trial,  225,  2;8-!i. 

questions  arising  In.  to  r(>ferr<-!.  i-j.-, 
rtgistration  of.  jia  Ha  pciHlriis,  200. 

nia.v  be  vacated.  201. 
nmunil.  trial  of,  711,  714. 

r™torlng.  .ifter  dismissal  for  default  In  ,nakl.,g  dl.cove.v  v 
several  causes  of  action,  separate  trials  mav  be  ordered  "of 
staying.     See— St.iti.vo  Pbockkimnos. 
survival  of  cause  of.  on  death,  7,59,  76;;-.",. 
test,  staying  others  pending  trial  of.  78;;, 
transfer  from  C.  C.  to  s.  C.  0..  how  made, 
transmission  of  interest  of  parties  to.  I'ltei 
trial  of,  429-430,  70O. 
See— Tar  At., 
trivial,  not  entertained,  27. 
trustees  by,  or  against.  431-1'.  111-4.-,!. 
vexatious,  o41-.')4C. 
writ  ot  summons,  to  be  comnierjeid  by,  :;i7. 

See— WifiT  oi--  St'.M.Mo>s. 
wrong  pprson.  brought  in  name  of   ,j:,s 
.VlTION  TO  RECOVER  LAND.     See-E.tMr  .„  x.,- 

.\rrL-.4ny.  see— exi'ekts. 

Court  may  obtain  assistance  of.  72:1 
-\DD1NG  PARTIES.     See-MAST.:ii-l',B„,-, 
ADDRESS. 

agent's,  when  to  be  Indorsed  on  writ  of  summciif.  .1'.-, 
defendant's,  to  be  stated  on  appearance.  318,  ,'!8S  ;!iiii 
for  service,  326. 

indorsement  of.  on  writ  of  summons,  etc.,  .326. 
execution,  1190. 
first  proceeding,  326. 
omission  to  Indorse  on  writ,  effei-t  of,  326. 
state  in  appearance.  318-390. 
partner's,  when  to  be  disclosed.  :I29, 
lilalnllft's.  when  to  be  Indorsed  on  writ.  ;)2(;. 

disclosure  of,  by  solicitor,  ;!27. 
solicitor'.-.,  when  to  be  indorsed  on  writ,  32.-.. 

pleadings,  :,ii^. 
;4lated  in  appearance,  3SS. 
AD.M1NISTRATI0N.    See     .\o,„>,sr,u™  -  M.isTtK's  O. . » , 
80NAL  RtpKL.sF:.r,\-.rE. 
aicounls  which  may  bo  lakon  in  action  (or,  12.)4-:.,  1;'.-|;, 

delivery  ot  by  personal  reprcsentatlvci  or  triisii 
be  ordered.  1258. 
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ADMINISTRATION— Confitju.f/. 

accouniH,  parties  from  whom  required,  to  be  original  parties,  445. 
Surrogate  Court,  pasBlng  in,  how  far  a  bar  to  action  tor. 

4IS. 
action  for,  conduct  of,  may  be  Klven  to  any  party,  l^-'i.'!.  i2.JS-fl. 
creditor,  when  entitled  to,  1241'. 

costs  of.  2-17. 
See— Costs. 
personal    representative,    when    entitled    to. 

1252. 
against  defendant  out  of  jurisdiction.  '^:>Z-4. 
cannot  be  combined  with  action  to  protect  estate,  before 

probate.  447. 
consolidation  of.  with  other  action.  1254. 
how  entitled,  319,  1252. 
parttea  to,  444-451. 

time  for  brlnRing  by  legatees,  or  next  of  kin,  1250. 
whe:.  necessary,  1242. 
adding  i)artles  in  M.  O.,  9S0. 

administrators'  accounts  of,  delivery  may  be  ordered,  1208. 
advertisement  for  creditors,  distribution  of  estate  after,  effect  of. 

447. 
■  judgment  when  refused  after,  447,  448. 
administrators  may  apply  for  judgment  for.  4">0,  12i^2. 
advertisement  for  creditors,  sufficiency  of.  0C,\. 

what  it  is  to  contain,  9G4-.'. 
when  dispensed  with,  964. 
heirs  and  next  oC  kin,  964-5. 
affidavit  of  personal  rei)resentative  as  to  creditors'  claims,  968. 
application  for  judgment.    See  infra-  motion, 
assets,  deficiency  of,  when  ground  for,  450. 

removal  of,  out  of  jurisdiction,  may  be  restrained,  447. 
attendance  on  proof  of  claims  against  estate.  467.         ^ 
attending  proceedings,  persons  served  with  judgment.  4C6. 
carriage  of  judgment  for,  462. 

special  directions  as  to,  462,  12r)."i,  ll'.')S-9. 
commit'sion  in  Hon  of  taxed  costs.  i;!2:'.-C. 

compensation  to  personal  representatives,  allowance  of.  9.j6-9,  1257. 

See — Personal  Kkpbesentative. 

conduct    of   proceedings,   special   directions  may   be   given   as  to. 

1255,  12r>S. 
costs  in  action  for.  462,  1243.  V      .  l32:!-f.. 

,  commission  and  disbur-^ementB.  1323-6. 

creditor  when  entitled  to  ns  between  solicitor 

and  client.  462. 
Master's  discretion  as  to.  1257. 
occasioneJ  by  personal  representative,  1244,  125!I. 
unnecessary  action  for,  1243.  1253. 
creditors,  advertisement  for,  what  to  coniain,  364-r>. 

when  rt)«oensed  with,  964. 
actions  by.  vhen  stayed.  12.'.0.  1258. 
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credltora,  applying  lor,  muit  prove  claim.  J246.7. 

brinjing  action  for.  must  prove  claim,  ute-.. 

be  creditor  or  ilcccatcd.  1:4 

of  legatee  or  devisee,  whether  he  may  apply  f„r  i.,, 

ilalni.  of.  affldavlt  proving,  when  imnc<cs«ary.  iwc. " 

ncceSMarv,  96S 

alBdavIt  an  to.  ot  personal  reprc«cntnilvc. 

time  for  making,  9t:s. 
adjudication  on.  066.  Ml. 
conlcated.  notice  to  be  served.  :i.ni. 
corroboration  of.  when  required,  rtfi; 
diaallowarce  ot.  appeal  from.  a«T. 
evidence  In  support  of,  ites.  1246-7. 
examination    of.    by    personal    repn 


■  l-(6-7. 


tative 

90S 
how  proved,  966-9. 

Interest  on.  when  entitled  to.  I9.-,.T,  sso,  jsi 
uoticf.'  to  iirove.  96S. 

leave  to  serve  out  of  Jllrisdk 
tlon.  ^64. 
imri  ]^is.tu.  to  be  i)ald.  12.'.;:. 
iwyment  of,  out  of  Court,  notiie  01,  9«i. 
personal  representative  to  examine.  96S, 
proving  after  time  expired.  96.'»,  967. 
purchase  of,  by  plaintiffs  .sollrllnr,  5G9, 
time  tor  sending  In.  964.  911.-,. 
who  entitled  to  attend  proof.  4117,  9«s 
costs  when  allowed  to,  969. 
execution,  not  entitled  to  priority.  969. 
torelcn.  entitled  to  rank  with  Ontario  creditors.  9f.9. 
judgment  for  debt  obtained  by,  effect  ot.  96S. 
,      may  jpply  on  motion  for.  1242-1348. 

not  entitled  to  notice  ot  motion  for  distribution  in.  9S1, 
notice  to  attend  to  prove  claim  may  be  mailed.  968.  9S:, 
notice  ot  allowance  ot  claim.  968. 

form  ot.  968. 
when  claim  payable  to  be  sent.  981. 
notices  to,  how  to  be  sent.  981'. 
overpaid,  may  be  required  to  refund.  li'.");i, 
securities,  production  ot.  968. 
staying  actions  by.  after  Judgment  tor.  12.^.'!. 
summary  applications  for  Judgment  by.  l:4i 
deceased  executor,  representative  of,  when  neces.sarv  parti.  IIS. 
deficiency  ot  assets,  as  a  ground  for  applying  for.  liS: 
creditors  to  be  paid  port  pftssu.  I:'.'.:;. 
estate,  how  to  be  administered,  on.  i:r.,1 
ilna.fluiil  cannot  be  set  up  by  person  committing.  Il>4n. 

Statute  ot  Limitations  as  a  bar  to  action  for.  1249. 
devisee  may  obtain  Judgment  tor.  on  motion.  449. 

not  liable  to  account  to  legatee  for  assets.  947. 


1 


INUKX. 


1575 
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devisee  when  to  be  notified  at  niutlon  for,  446. 
directions  as  to  carriage  oC  Judgment  for,  \ibH. 
discretion  of  Court  na  to  granting  Judgment  for,  l^.'S. 
distribution  of  estate  after  advt.,  when  an  answer  to  motion  for, 

447,  448,  124S. 
without  advt,  448. 
motion  for,  rredltors  not  entitled  to  notice  of,  f(Sl. 
estate  InHlgnlficant,  where,  448.  1250,  1251. 
evidence  on  motion  for,  1246, 1247. 

cnrroborHtlve,  when  necessary,  1247. 
execution  creditor,  priority  of,  1253. 
executors.    See  infra — personal  representatives. 

accounts,  delivery  of,  by,  may  be  ordered   12.")!,, 
all,  to  be  parties  to  action  for,  445,  440,  1244. 
compensation  to,  allowance  of,  956. 
deceased,  representative  of,  when  to  be  served,  446. 
ih'  aoii  tort,  action  against,  for,  will  not  lie,  1240. 
may  sue  before  probate,  451. 

apply  for  Judgment  for,  450,  lL'ri2. 
proving  will  after  Judgment  for,  446. 
suing  co-executor,  451. 
experts.  Master  cannot  employ,  in  action  for,  fliin. 
further  directions,  when  dispensed  with  In  action  for,  1256. 
heir,  may  apply  for,  on  motion,  449. 
advertisement  for,  964. 
parties  to  action  by,  449. 

representation  of.  when  authorized,  435,  441. 
Indemnity  against  covenant   In   lease,  when  action   for,   may   be 

brought,  1244. 
infant,  not  liable  to  account  In  action  for,  448. 

defendant,  when  disallowed  costs  In  action  for,  1251. 

to  be  served  with  notice  of  motion  for,  12ril-2. 

interested.  Official  Guardian  to  be  notified,  1261-2. 

notice  of  motion  for  judgment,  to  be  served  on,  1251. 

injunction,  how  obtained  in  summary  proceedings  for.  1256. 

inquiries  which  may  be  made  under  ordinary  judgment  for,  12:>4-5. 

interest  on  debts,  how  to  be  computed,  195, 196, 197,  980,  981. 

legacies,  how  to  be  computed,  933,  939,  981. 
judgment  for,  on  summary  application,  when  granted,  1242-1254. 

refused,  1242,  1243,  1258. 
carriage  of.  1258. 

Chambers,  when  granted  in.  1242-1254. 
Court  not  bound  to  grant.  1258. 
creditors  may  apply  for.  1242.  1215-6. 
devisees  may  apply  for.  1242. 
effect  of.  1243,  1248. 
entry  of,  1245. 
form  of,  125.^. 

legatees  may  apply  for,  1242. 
limited,  may  be.  1258. 


]J7G 


AUMl.NISTHAIION     f„,m,„„j 

J»d,me,„  ,„r,  .«.,  .Ma..,r,  »h.,„  „e  „,.,  ,„.„,    ,„, 

M«.er  In  ch.n,b,r..  when  he  m„y  „»„,,  t,;r  «, 
motion  eo  vary,  463,  466-6. 

lift  aside,  refused,  124». 
next  of  kill  mnj-  apply  for,  1242. 
nfflcp  copy  lo  !,«  served,  4li.'!,  U'|;. 
on  whom  to  be  served,  46,1. 
opposed  motions  for.  to  lie  heard  l,v  Juc)«,    ,i,  i 
personal  representatives  may  apply  tor,  450  I'-v 
persons  served  ,llh,  do  not  become  parties  u',] 
not  liable  to  account,  46.-,, 
rlRht  of.  til  attend  prod^dliig, 

refusal  of,  448,  1242,  1243,  12,'\S.  '*' 

service  of,   463.   464.   4S1.  4S2. 

dIspensInK  with.  467.  9«o 
effect  of,  J65.  466,  'inn. 
Infants  on,  481-2. 
lunatics  on.  481-2. 
persons  not  served,  how  far  Hound.  Ii;:i    k: 
several  applications  for.  1254. 
statute  of  Uraltatlons,  running  of,  stopped  bv  i;: 
slaying  actions  by  creditors,  after,  1250,  I2as 

proceedings  under,  12.'>8. 
summary  application  for.  1242. 
when  refused.  448.  1242.  1243    l'5)i 
iPBatee,  may  apply  on  motion  for,  444,  44.9,  1242. 
when,  447. 
cannot  obtain  ml  y™r  from  death  of  le.slalor  417   1  ■•„, 
creditor,  of.  wheth.  r  he  may  apply  for.  1243 
deceased  representative,  of,  may  apply  for  I'll 
parties  to  action  by,  444,  449. 
iHier,  of,  when  they  relate  back  to  death  of  Intestate,  101  l.-,l  Vll 

proof  of,  when  necessary,  on  motion  lor,  1246 
liberty  to  attend  proceedings,  effect  of,  466-7 

i^^h'TT'  •""•'""'^"'>"  "'■  <o  Kraut  Judgmem  for,  66«. 
lunatic,  to  be  served  with  notice  of  motion  for,  I  >5i--. 

defendant  In,  guardian  a,l  1,1.  for,  when  necossar.    1  '•- 
notice  of  motion  for,  to  be  served  on    1'.51-' 
.Master,  powers  of.  In  action  for.  12.1412.57.    .<ee-  Mashk. 
should  not  proceed  rr  parte,  1256. 
see  supra-  Local  Master. 
-Vaster  In  Chambers.  Jurlsdictinn  as  to  appllcatlo.i.s  for.  .;fis. 
money  realised  In  acllon  for.  to  he  pal;l  Imo  Court.  1255. 

distribution  of.  order  for  r'55 
morlKagee,  claim  of,  how  proved,  963, 
motion  for,  seven  clear  days'  noll.'e  to  b<-  given  of.  (177 
annuitant,  by.  1247. 
creditors,  by,  1242, 
devisees,  by,  1242. 


^ 


grant,  6t;r,  *;,;> 


'or,  4:»it,  l:.-,:. 
■  nartlfs,  4>;' 
'count,  46o. 
*nii  procppdiii-.^ 


ADMINISTUATION- tuH/(,iH(»/. 

motion  for,  dlBtrlbutlon  ol  estate, 


evidence  on,  1246-7. 

executor  de  ton  tort,  ugalnst,  124fi. 

heirs  by.  1242. 

tnrants  by,  1251. 

Interested,  Offlcial  OuartJlan  to  be  i 
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-wer  to,  447,  44S. 
124S. 


rved  for, 
lifil-S. 


oiJiifd  by.  i.'c, 
;50.  U'.'s. 


or,  447,  lj-,ii. 
:')4, 

nil,  4.-.1,  i:i 

246. 

tiUX. 

^ssar>,  1L'.":\ 

lesatees  by.  1242. 
I-ochi  May :.T8,  Jurlsdl  tton  to  entertain,  668. 
lupatlc  Inleresteii  to  be  notified.  1251-2. 
..lastiT  la  Chambers,  Jurisdiction  of,  to  entertain,  668. 
nt>  L  of  kin  by.  1242. 

Offlcial  Guardian,  when  to  be  served,  1251-2. 
opposed,  to  be  heard  by  Judge,  659.  668. 
parties  to  be  served,  1244,  1245,  1246,  1247. 
personal   representatives  by,  1244,  1252. 
aervlct   of  notice  of.  1244,  1251-2. 
seven  clear  days  notice  required.  1245. 
several,  how  to  be  dealt  with,  1254. 
when  It  may  be  made,  1242,  1252. 
wliere  to  be  made,  1244-5. 
wtio  may  make,  1242,  1250,  1252. 
next  of  kin,  parties  to  action  by,  444. 

advertisement  for,  964,  965. 
may  apply  for  Judgment  for,  on  motion,  1242. 
when,  1250. 
notice  of  motion  for  Judgment  for,  1242. 

service  of,  1244.  1251-2. 
to  be  seven  clear  days,  1245. 
Offlcial  Guardian,  when  to  be  served  with  notice  for,  1251-2. 
opposed  application  for.  Master  In  Chambers  cannot  entertain,  668. 
order  for.     See  -   /"« — judgment, 
parties  to,  motion  for,  444.  449,  450,  1244,  1245,  1247. 
action  for.    See — P.\BTits. 
adding  In  Master's  Office,  923. 

interested,  to  be  notified  of  proceedings  In  Master's  office. 

12.56. 
service  on,  when  dispensed  with.  467. 
payment  of  money  out  of  Court,  in  action  for,  1255,  1257. 
personal  estate,  power  of  Master  as  to,  1254. 
personal  representatives,  may  apply  for,  450,  451,  1244,  1253, 

rx  parte,  1252. 
accounting  In  Surrogate  Court,  effect  of. 
448. 
all  to  be  notified  of  motion  for.  446,  1246. 
eompeUHHlion  fur  st-rvtces,  allowance  of, 
956-9,  1257. 
costs  of,  1253. 

liability  for.  1244, 1253. 


v,:s 


IMit.X. 


ADMIMSTHATION-    Luiitmuti. 

l.fr»oiial  rrprrariilallvni,  Court  may  rcmovr.  J5|. 

crfdltom-  clnlnin  li>  l„.  ..x,u,ilii,.,l  i,,,  j, 
•nillvll  of.  u,  to  9SS 
defendanti.  ub,  131.2. 
dlntrllHitlni!  catair  after  iidvt ,  i.(r,,t  , 

<4 

Kllhout  udn„  pm.ir  of,  «< 

nilacoiiduct  of,  etTeol  of,  n.-,»,  i2j;  i;-. 

nen-iwnr.v  parly  to  acllnii  for,  ir,"  )( 

in 

not  iMiind  to  art  up  stiifiilr  of  [.|,„it 

tloni,  1248-9. 
oiili.  fntllled  to  alti'iid  on  rlnlmsasalns 

estate,  4t!7.  968. 
Statute  of  Umltatlotia,  whir,.  Ii  may  b 
set  up  by,  1248.9. 
prol)atr,  proof  of.  wlien  iieceiaar)'  on  motion  for,  wc.  IJlc 

action  ronimenced  liefare,  effect  of,  44.';,  4,11. 
real  entate,  of,  when  ordered.  1242. 

powr  of  Master  as  to.  1256. 
recilviT,  appointment  of.  In  action  for,  75,  7B,  79.  ::5(;. 
r^rerenre  tor.  1245.  1234.     See -HtrrKsri:. 
refusol  of  Judgment  for,  when  estate  Inslgnlflcant,  448. 

distributed  after  ailvi..  117, 
11  ,ort  of  .Ma.ster,  In  action  for.  I2C3,  1256. 

amendment  of,  by  Judge.  1255. 

appeal  from,  unnecessary.  It  objecllon  la  pai^r. 

1257. 
form  of.  979. 

review  of,  on  motion  for  dlBtrlbiillon.  12.^.",  li". 
residuary  devisee  may  bring  action  for.  449. 

legatee,  not  entitled  to  have  property  brought  Into  Conn, 

K'13, 
action  unnecessarily  brought  by,  1243. 
may  bring  action  for,  444,  1242. 

parties  to,  444. 
service  of  Judgment,  463.  464.  481,  482. 

effect  of.  465.  466,  980. 
dispensing  with.  467.  980. 
Statute  of  Limitations,  who  may  set  It  up.  In  action  lor.  1248,  UiS. 
acknowledgment  by  executor  (/*■  iton  I'nt 

cannot  stop,  1249. 
debt  barred  by,  cannot  be  set  off,  1:'.': 
beneficiaries  when  entitled  to  set  up,  IJir*, 
Judgment,  effect  of,  as  to,  1?'8, 
payment  of  dobts  barred  by,  I1M9, 
l)er9onai    representaiiv. .   whoa   nr.r  b..iinii 

to  set  up  as  against  creditor.  1248.f, 
when  It  may  set  up  an  action  for  tl'in-f- 
lovlt,  1249. 


y 
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sUylpf  proceedlngH  by  rreilllnrti,  U50. 
■uminmrr  appllemtloni  for.  124J. 
triiitepH.  account!  of.  delivery  niuy  tie  orderef),  1:*5K, 
all  to  b«  partlei,  In  action  for.  44<; 
removal  of.  Court  may  order,  1251. 
unueceMary  arllon  for.  coBtti  of.  124:1,  1244.  IJ.'.it.  i:'".l. 
wilful  neglect  and  default,  Inquiry  aa  to,  A29,  940-946. 
writ  of  Hummona,  when  necensary.  1242. 
ADMINISTRATOR.     See     AiiMiM.tTR.\Tio!«— Pk.hmo:»al  Ui:PBKSP::fTAT|vE. 
nrtlon  by.  before  Mtcrw  of  administration,  446,  451. 

or  ugalnBt,  partlen  to.  444,  449,  450. 
m\  ViUm.  appointment  of,  425. 

action  by.  reBpectinK  landK,  42F), 
authority  of,  when  It  endit,  425. 

Judgment  against,  binda  general  adnilnliitrator.  425. 
admlnUtrator  pendente  lite,  may  be  served  without  leavf.  A'lti. 
advertlsePient  for  creditors,  by,  effect  of.  447. 

distribution  of  estate  by,  without.  448. 
nppolnlmpnt  of  person  tn  art  In  place  of.  by  S.  r.  O.  when  author- 

Ued,  ;t,  25.  447,  472. 
costs.  liability  for.  1253. 
Judgment  agalnBt.  form  of.  1129-1130. 
Jurisdiction  of  S.  (".  O.  over.  fi.  9.  25,  417.   17l'. 
plene  administrarit.  defence  of.  1129,  1130. 
removal  of.  Jurlsidlctlon  of  S.  ('.  O.  to  order,  9.  2'),  (47,  472. 
ADMISSIONS.    See— NoncK. 
abandoning.  689. 

cOBts  of  proof  of  documentK,  when  refused,  1341. 
defendant  may  move  for  Judgment,  on,  685. 
discretion  of  Court  as  to  granting  relief  on,  685. 
dispute  note,  when  It  may  amount  to.  fiSr*. 
documents,  notice  to  admit,  735. 

form  of.  735,  1483-4. 
admitted,  not  evidence  unless  put  In  at  trial,  736. 
evidence,  when  admlHslble  as,  735.  736. 
fraudulent,  when  allowed  to  be  withdrawn,  687. 
Master's  office,  in,  971.  972. 

motion  for  Judgment,  on.  683-689.     See— Ji'tMi.MKXT---MoTiox. 
notice  to  admit,  735. 

form  of.  148:1-4. 
service  of  time  for,  735. 
when  necessary.  735.  1341. 
of  service.  Rolicltor's.  when  they  need  not  be  verified,  330,  378. 
partners  of.  how  far  binding  on  co-partners,  686. 
ItleadlngB.  in.  motion  for  Judgment  on.  683-689. 
must  be  taken  as  made,  685. 
p.art!PR  to  make.  !j9I. 
proof  of,  653,  736. 

refusal  of.  costs  occasioned  by,  1341. 
solicitor's,  need  not  be  verified.  6."3. 
withdrawal  of.  when  allowed,  689. 


IJSO 
ADVKUTrsK.MKXT.    An- 
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.Xl'MI,M«l«.(l|„N 
gilETI.Ml  Tllll.i. 

8i;ttij:ii  KNT.\ri.». 
'nilllnrx.   for,  TiirDI  of,  lUS, 
»rnlr..  or  »Tll  by,  niiy  bo  ordfrod,  33li.« 
AKKItUVirs.    .s,.,.       .»D«iM»t»irio.>_Co.T« 

I'AVMI.VT  0<  r  III'  l'l,l  III 
SAI  Km  IIY    I  UK  foi  Kr. 

Hlti'iiiithinK  hi,  linH  to  b«  frnni«d,  751,  7r»3, 

alttrailDDi  111,  Hi. 

iHfort.  u  Juim  to  Im*  kworii,  i5J. 

not  to  bi'  iworn.  TC:',  763. 
<-oiiinilB.loui.r  takliiK,  to  itati'  liln  olflr.' 
c'lnloB,  nfflclol.  dIapi'nMd  with,  650. 

ilimnnd  of,  to  Iw  in  wrlilni;,  li.M 
truf,    ufflclrnt,  660. 
i<.»t«.  udmlMlblllty  ot,  on  iiufnilon  of.  733. 

of,  when  dliullowcd,  763. 
cromipxnmlnatlon  on,  fi90-69:. 

notHlthBtandliii:  ttlllidruwiil   «'il 
deponent,  how  to  be  denerlbed  In,  751,  75;. 

cro«»*xamlnaIlon  of,  how  compelled   ca  ■ 
dlBbumementii,  of.  by  whom  to  be  made.  134;. 
form  of,  1342. 
laxlni!  Ofllcer  may  Inquire  Into  inith  ot   i::il 
■1...  mneni,  referred  to  In,  may  be  reiinlred  to  be  producd,  T,". 

Inspection  of,  757,  851 
ilKllllnn.  ".il. 

cramires  In,  755. 
•  rroneoinly  entitled,  7.11. 
fXhlbltK  10,  miiEt  be  produced,  7."i7. 
need  not  be  filed,  757. 
opposite  party  entitled  to  copies  ot   S'.l 
facts,  to  be  stated  In,  754. 
filing,  on  motions,  place  of,  696,  756,  757. 

time  for,  766.  757. 
first  person,  to  be  drawn  In.  751. 
forelCT.  before  whom  10  be  sworn,  751'. 
Irregular,  may  be  received,  752. 
formal  defects  In.  may  be  received  notwlthstandlnr  7.-,l 
form  of,  751-766.  1474. 

further  directions,  when  may  be  read  on,  658. 
bow  framed,  731.  75:',  763,  754 
Illegible,  753. 
Illiterate  deponent,  755. 
Impertinence  In,  574. 
In  chief,  when  to  be  filed,  756. 
Information  and  belief,  754. 
Ujtrrlineaiions  in.  755. 
Irregular,  when  receivable,  752. 

rejected.  752,  755. 
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xmnAViTH    (.ojinHiKi/. 

Jurat,  form  of,  753,  1474. 

uhrn  dvponciit  lllltcrale,  7fio,  l^TJ. 
nrveral  d«t»on«n(a.  753. 
Jitmlri'ii  of  l*t«c«  roay  Ukf.  7ii3. 
jiiitinration.  of,  rro.iii-f\umliiiiilf>ii  on,   ti9J. 
lullHUHiv  of,  753,  754. 

incMni  of  knuwtedse,  wbi>n  lu  b**  dittcloiti-d  hi,  754,  755. 
motion.  111  iiipport  of.  690. 

tIniL'  for  ailQK.  89^>  '56,  757. 
notary  taking,  need  uot  aRlx  Bi-a).  752. 
oHthH.  Iinw  10  hf  HdmlntRtert^d.  753. 
iitllrer  of  rnrporutlon  making,  tn  hIiow  nxunB  uf  knonledHf.  7.'i.". 

lakliiK.  dPRcrtptlon  of  otnci>  to  bv  stated  In  Jural,  753. 
ortlcers  of  Court,  authority  of,  to  take,  :'0L\ 
paper  to  be  used  for  649. 
parties  to  acUoti  maklnK.  bow  described,  751. 
printed,  or  wrtlten,  to  be.  648. 
rfffulatlonK  aft  to.  648. 
iproductlon  of  donimfiits  rffcrrcd  to  In,  757,  S5I. 
prolixity  In,  .'74. 
scandal  In,  573,  571. 

may  be  taki'n  off  Hies  for,  573,  574. 
size  of  paper  to  be  used  for,  648. 
Holletlor  of  party,  not  to  take,  752,  756. 

called  on  to  answer,  1406. 
HtampK  for  lillnn.  to  be  affixed,  before  using,  756. 
statements  In.  bow  to  ha  framed,  751,  753. 
style  of  cause  In.  751. 
sworn  abroad,  who  may  take,  762. 

before  Issue  of  writ,  676. 
transmission  of.  from  Chambers  to  office  where  proceedlng«  com- 
menced, 696,  757. 
trial,  udmlshlblllty  of.  at.  7:!n.  734. 
two  or  mori>  deponents,  jurat,  753,  754. 
type  written,  may  he.  648. 

voluntary,  not  lo  be  taken  by  commis8ioner,.753. 
withdrawal  of.  cannot  prevent  cross-examination,  fifl. 
Ai;  KNT.    See— Solicitors. 

address  of.  when  to  be  Indorsed  on  writ,  325-6. 

to  be  entered  In  Solicitor's  and  Agent's  Book,  652. 
interest,  when  liable  to  pay,  933. 

entitled  to  recover,  933. 
solicitor's.  suluE  out  writ,  to  Indorse  principal's  name,  325. 
his  own  name,  325-6. 
lien  of.  on  papers,  909. 

fund,  911. 
service  on,  authorized,  534. 

by  posting  up  in  office,  where  none  entered,  653. 
serving  himself  as  agent  for  another  principal,  invalid, 

fi53. 
wilful  neglect  and  default,  liability  for.  945-6. 


ijH:; 


ISUf.x, 


ALIMONY. 

adultery  of  plalntllT.  a  bar.  21. 

amount  allowed  a«,  22. 

arrest  of  defendant  In  action  for.  21. 

diMharge  of  defendant  from,  when  p-anled   "1 
bond  for,  not  assignable.  453. 
costs,  liability  of  defendant  for,  900.  9(J1.  903.  904. 

when  action  compromlaeit,  9iu. 

«e  ate  m  dicm.  order  for.  900.  90],  Sun 
cruelly  of  plaintiff,  a  bar  to,  21. 
defendant,  22. 
what  Is  not.  22. 
defendant,  may  submit  to  pay  Interim   900 
desertion,  as  a  groimd  for  granting  or  refusing  "- 
disbursement,  of  plalntllfs  solicitor,  what  Included  1„,  903. 
,   .,  liability  of  defendant  for,  900  ini 

Indorsement  of  claim  for,  901.  ' 

Interim,  application  for.  when  It  may  be  made,  900. 
evidence  required  on,  902. 
undertaking  required  on,  902. 
when  granted,  901,  902. 
amount  allowed  for,  903. 
date  from  which  It  Is  allowed,  901,  902 
defendant  may  give  noUce  of  aubmlsslon  to  pay  900 
order  for.  900-902. 

registration  of,  904. 
setting  aside,  902. 
terms  on  which  granted,  902. 
when  It  may  be  made.  901. 
solicitor  has  no  Hen  on,  for  costs,  902. 
staying  payment.  In  default  of  discovery,  903. 
submission  to  pay  less  than  claimed.  9 
when  allowed.  901. 
refused,  901. 
Judgment  for,  registration  of,  23,  237. 

effect  of,  237,  238. 
suspension  of,  22. 
Jurisdiction  of  S.  C.  O.  to  grant,  3,  21. 
lis  veniem  Improperly  registered,'  vacated,  903 
order  for.  registration  of.  23,  237. 

effect  of,  237-8. 
permanent,  when  granted,  21.  22. 

from  what  date  granted.  902. 
order  for.  cannot  be  made  in  Chambera,  902. 
refusal  of  marital  rights,  bar  to.  22. 
registration  of  judgment  for,  effect  of,  237. 
sale  of  land  bound  by  Judgment,  may  be  ordered.  23S. 
undertaking  to  proceed,  when  raiulred  In  action  for.  9"2. 


J*^. 


In,  903. 
900,  901. 
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AMENDMENT.     See— Wwt  op  Sumhoks. 

accidental  slips  or  omissions  cured  by,  645,  1143-1145. 
adding  parties  by,  550,  559-572. 
affecting  person  not  a  party,  rescinded,  645,  680. 
appeal  from  order  allowing,  or  refusing,  111. 
application  tor  <''  pleadings,  552-7. 

at  trial,  552. 
clerical  errors  and  defects,  645,  1143-5. 
consent  by,  oi  pleadings,  552. 
costs  of  motion  for,  657,  572,  643. 
defects,  nor  curable  by,  645. 
defence  to  counter-claim,  when  It  may  set  up  by,  609. 

statement  of  claim,  when  it  may  be  set  up  by,  609. 
discretion  as  to  granting.  642-3. 
errors  and  defects,  in  proceedings,  642. 

Judgments,  645,  648,  1143-5. 
Irregularities,  644,  646. 
how  made,  of  pleadings,  558. 

record  at  trial,  648. 
records  of  Court,  648. 
may  be  made  at  any  time,  by  order,  642-5. 
misnomer,  644. 

non-compliance  with  HuU's  may  be  cured  by,  645. 
ot  indorsement  of  writ,  363,  376-7,  643-4. 
Irregularities,  644,  646. 

judgments,  accidental  slips,  or  omtaslons  in,  645,  648.  1143-1145. 
orders  accidental  slips  or  omlBctons  In,  645,  648,  1143-1145. 
pleadings,  by  consent,  552. 

adding  parties,  558-572. 

fresb  cause  of  action,  550. 
application  for,  at  trial.  652.  648. 
defendant,  561-567. 
leave,  662. 

plaintiff.  549,  550,  609,  610. 
date  of,  to  be  marked  on,  668. 
disallowance  of,  555-567. 
how  made,  558. 

may  be  ordered  at  any  time,  553,  558. 
service  of,  567. 
special  case,  24,  548. 
terms  Impend  on,  561,  667. 
uhen  allowed  by  consent,  552. 

with  leaye,  652-556. 

without  leave,  649.  650,  609.  610. 

order,  time  for,  649.  650,   609, 
610. 
refused,  555*667. 
vacations  not  to  count  In  time  for,  639. 
record  at  trial,  552,  648. 
records  of  Court,  how  made.  648. 
special  case,  24,  548.  ^  • 


Iub4 
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A.ME.ND.ME.NT-(un/»„i,((. 

of  statement  ol  claim.  549-660,  552-57;,  574 
defence,  551,  56S-672,  574. 
writ  of  summont.  642>648. 

on  adding  partle<,  569-570. 
striking  out  of  parties,  659-570 
order  lor,  may  be  made  at  any  time,  643 

formal,  unnecessary,  when  made  at  trial.  55'  648 
parties  added  by.  559-570. 

when  not  t„  be  added,  or  struck  out  by  5-,o 
Physlral  alteration,  when  not  to  be  made   64$ 
place  of  trial,  not  to  be  changed  by,  650 

Pleading  after.^M-?"'  "  °""*''''  "  """  **  '"'""''  "'^  ^^  ^ 

of.    See  Jtipra. 
record  at  trial,  how  made  In.  552.  648 
report,  of.  HI.?, 
slips,  of,  645. 
special  case,  of,  24.  548. 
statement  of  claim,  of.  549-661,  674-679. 

defence,  of,  661-662.  674.579 
striking  out  parties  by.  658-563. 
subsUtutlng  parties  by.  658-9. 
terms  Imposed,  on,  667. 

time  for  making,  without  leave.  649.  560.  609.  610. 
under  order,  657. 
service  of  pleading,  after,  657 
trial,  when  allowed  at,  562.  648. 

after  verdict,  64S. 
how  made,  648. 
order  for,  unnecessary.  648 
vacation  In,  when  permissible,  6«9. 
when  allowed,  642-647. 
ANNUITY. 

deBclenl  fund,  how  paid  In  case  of.  M4 
APPEAL.     Se^Ap»a.,.,TE  DmsioN  _  D.v..,o.val  Co,  ».  -  .m.,.„h- 
Qtiimno  Tims, 
abandoned,  coats  of.  1828. 
amount  In  dispute,  how  estimated,  for  purpose  of.  ,0  s 


award  from,  notice  of  motion,  form  of.  682 
criminal  proceedings.  In.  108.  104,  110 
by  creditor,  from  disallowance  of  claim  by  Masler.  967 
Judgment  debtor,  committed  for  contempt,.  1201 
party  in  contempt,  110, 1204. 
person  Interested  who  Is  not  a  party.  108 
some  of  parties  Interested,  107 
consent  order,  or  Judgmwit.  not  appealable.  IIMIC   llr 
costs,  as  to.  when  entertained.  112-115.  263. 

none  without  leave.  Ill,  112. 
criminal  procoedlnRs.  In,  110. 
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APPEAL— t'oiKiiiued. 

damages,  when  not  Interfered  with  on,  107, 
discretionary  order,  from,  Hl-2,  679. 
Dominion  Railway  Act,  under,  109. 
enlarging  time  for,  634-637. 
evidence,  new,  on,  694-6. 
execution,  staying,  pending,  1102-7. 

certiflcate  for,  1107. 
facts,  on  questions  of,  106. 
formal  parties  ought  not  to  appear  on,  1092. 
former,  system  of,  102-3. 

from  Appellate  Division.    Set^SurRtME  Coubt  of  lA.iiiiA. 
award,  notice  of  motion  to  specify  grounds  of,  682. 
County  Courts.    See — Countt  Covbts. 
default,  judgment  by,  1108-9. 
discretionary  order,  111-2,  579. 
District  Courts.    See— Countt  Courts. 
Divisional  Court.  S.  C.  O.  to  S.  C.  C,  109,  158-169.  I089-110S. 
leave,  when  necessary,  165. 
time  for  bringing,  163. 
enlarging,  164. 
See  infra — appeal  to  Suprf>nie  Court  of  Can- 
ada. 
Illgli  Court  Dlv.  to  App.  Dlv.,  109,  1089-1108. 

See   intra — appeal   to  Appellate 
Division. 
Interlocutory  order,  or  judgment,  when  allowed,  116-18. 

time  for  bringing.  1089. 
Judge  in  Chambers,  109,  1122-1126. 

extending  time  for,  1126. 
leave,  when  necessary,  1122-3. 
Court,  109,  1089. 
judgment  at  trial.  118,  1089. 

by  default,  1108. 
not  judicial,  but  consultative.  109. 
Local  Judge.  1122. 
Master's  report.  1110-1118. 

costs  of,  1117-8. 

Court,  to  be  heard  in,  1118. 

hearing  of,  1116. 

leave  to,  not  granted  ex  parte,  1114. 

Master  in  Chambers  may  grant,  1114. 
notice  of.  1115,  1118. 
order  on.  1117. 

refeivnce  back  may  be  directed,  1117. 
setting  down,  697,  1115. 
time  for,  1110,  1114. 
when  necessary,  1113. 
who  entitled  to  appeal.  1115-6. 
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from  Offlcers  In  Chambers,  1119-1122. 

counsel  to  argue.  1119, 
discretionary  orders,  l]2u. 
evidence  on,  1121'2. 

new,  when  allowci).  u^i 
extending  time  for,  1120  1. 
how  brought,  1U9. 
not  a  stay  or  proceedliigg,  l]i!t. 
notice  of,  service  of,  llig. 
time  for  bringing,  11191120. 
waiver  of,  1121. 
who  may,  1119.1120. 
order,  lo  Appellate  Division,  109.     See  in/nj-up|).  al  to  a 
pellate  Division. 
changing  conduct  of  cause,  parties  lo  be  noiltied.  m. 

venue,  706. 
ex  parte,  109. 
discretionary,  111-2,  579. 
consultative,  109. 
Interlocutory,  111.  116-118. 
obtained  by  default,  109. 

of  Examiner  for  production  of  docunn'nt.'^.  8:;l'. 
officers  In  Chambers,  of.     See  supra. 
only  awarding  costs,  111-2. 
refusing,  or  allowing,  amendmeni,  in. 

to  commit  for  contempt,  110. 
striking  out  pleading,  579. 
vacation,  when  made  In,  1119. 
waiver,  by  acting  under,  1105,  1121. 
report,  1118.     See  4Ufira.  p.  16S5. 
taxation  of  costs  between  solicitor  and  client,  I]2.'. 
party  and  party.  1125-8. 

jirarilce  yii,  11278. 
further  evidence,  when  admissible  on,  694-696. 
ground  of,  to  be  set  out  In  notice  of  motion,  .^2,  1093. 
not  taken  In  Court  appealed  from,  lOt;,  14fi. 
habeas  corpus  rroceedlngs.  In,  109. 

Injunction  not  stayed  pending  without  special  order.  110:'. 
Interpleader  Issue,  In,  125. 
Judge  appealed  from,  not  to  alt  on,  204. 
judgment  appealed  from,  copy  to  be  delivered  to  Registrar.  \m. 
leave  to.     Se^ — Leave  to  ApriAi.. 

mandamus  not  stayed  pending,  without  special  order,  110:'. 
Master  In  Chambers  has  no  Jurisdiction  to  entertiiin,  66fi,  *>'< 

from.  1119.1122. 
money  paid  Into  Court.  dlspoBltlon  of.  pending.  IIO'.-  107. 
motion  to  stay  execution,  oosta  of,  1103. 
noii-appeaiing  party,  when  entitled  to  relief  on,  107. 
notice  of  appeal  from  reports  to  be  7  clear  days,  1118. 

Judgments,  and  orders,  to  rHvlBlimiil  Court, 
to  be  7  clear  days.  49-. 


/ 


1  allowcr),  11:1..' 
201. 

atsu,  111!*. 

119. 

M120. 


n— api)»-itl  to  .\p- 
e  noiltied,  463. 


1123. 
5-8. 

ciice  uii,  n::». 


glstnir.  mi. 


•r,  110:'. 

1, 666.  •;■;• 
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notice  of  appeal,  grounds  to  be  Btjt  ont  In,  1093. 
two  daya',  when  B'.'.fflcient,  10«». 
order  appealed  from,  copy  to  be  delivered  to  Registrar,  1093. 
party  in  contempt,  by,  110. 

Quieting  Tith-t  Aul.  under.  1377.  See— Quikti.^o  Titles. 
refund  of  moneys  and  coats,  ordered  on,  107, 1101,  1107. 
right  of,  must  be  given  by  e.«pre8«  enactment,  leg. 

restrictions  on.  111. 
security  for  costs,  bond  for,  may  be  ordered  to  be  delivered  up 
pending,  1106. 
money  paid  into  Court  as,  not  paid  out  pending. 
1106,  1107. 
setting  down,  appeal  from  report,  697,  1115. 

See  infra. 
statutory  right,  108. 
staying  proceedings  pending,  1102-1106,  1107-1108. 

Jurisdiction  of  Master  in  Chambers, 
as  to,  669-670. 
to  Appellate  Divlsioa. 

•abandonment  of,  1091.  1328. 

by  enforcing  order  appealed  from.  1105,  1121. 
cases,  in  which  authorized,  109.  118-142,  1089-1108. 

not  authorized.  111,  116. 
boolt,  former  regulations  as  to  printing,  1097-8. 
cases  pending  before  former  Divisional  Court,  264. 
certlncate  of  result  of,  in  O.  C.  cases.    See— Coostt  Coiihts. 
co-defendant,  how  notifled  of,  1091. 

consent  Judgment,  or  order,  not  subject  to,  without  leave,  111, 

116,  1145. 
contempt,  by  party  In,  110,  1204. 
costs,  as  to,  leave  when  necessary,  111-116. 

when  appeal  discontinued.  132S. 
Court  equally  divided  on,  146,  194. 

may  order  parties  not  served  to  be  notifled  of.  1092. 
criminal,  or  quasi  criminal,  proceedings  in.  103,  104,  110. 
Criminal  Code,  under,  140-142. 
cross,  1099,  1100. 

costs  of.  1100-1. 
default.  In  letting  down.  1328. 
dismissal,  of  appeal  to,  105. 
discretionary  onlers,  from.  lU-2. 
discontinuance  of,  proceedings  on.  1328. 
entering,  1089-1090. 
equal  division  of  Court  on.  146.  191. 
evidence  on,  694,  696.  1089. 

copies  of  notes  of.  1093. 
further,  when  admissible  on.  694-6. 
execution,  stay  of.  pending,  1102. 

application  for.  1103. 
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to  App«U>t*  OlTltlos  iConlinued). 

exetutlon.  any  o(,  certiflcate  ot  Heglttrar  for,  llu7. 

CMUor,  1103. 
cxtendiDg  time  for,  1092-S. 
tart,  OQ  queitlon  or,  105.  V2i, 
tlMl  Judgment  may  be  given  on.  100.  143. 
further  consideration,  case  may  be  reservid  for,  ll;l. 
from  County  Cosrts,  118,  119,  126134. 
See — COUHTY  COUBTN. 
DistHet  Ooarts,  US,  lis,  l:'6-l:!4. 

See — t.'ouNTY  CouirrR. 
DlvlaloK  Courts.  136-139. 
See— t:orprrY  Couaxa. 
Hich  Coort  OiTislon,  10:;.158.  1089-llils. 
SnrroBate  Conrts,  13,5  136. 
grounds  ot.  to  be  stated  In  notice.  1093. 

not  taken  In  Court  below,  103.  14ti. 
Habeas  Mrput  matters.  In.  119. 
hearing,  notice  of.  to  be  served.  1089. 
Inferences,  Court  may  draw,  143. 

mjuncUon,  not  stayed  pending,  without  special  ordir.  IKiis. 
Interlocutory  Judgment,  from.  116. 

order,  from.  116. 
Interpleader,  In,  125. 
Issues,  may  be  directed  on.  143. 
Judge  In  Chambers,  from.  :09-U«,  1089,  1122-5. 

Court,  from.  109.  118,  120-126.  1089. 
Judgment  apiiealed  from,  or  settled  copy  to  be  delivered  lo  Rpgli- 
trar,  1093. 
five  copies  to  be  left.  1093 

on,   enforcement  of,    108.    See— Ji domkm— UHom. 
jury  action.  In.  l:'2. 
leave  to.  when  necessary.  111-116. 

as  to  (-osts.  in. 
no  appeal  from  order  gmnting.  lift, 
refusing,  116. 
when  granted.  108,  !15. 
refused,  115. 
mandamus  not  stayed,  pending  without  special  order.  UK. 
money  In  Court,  when  paid  out.  pending,  llO.i. 

made  by  Sheriff,  when  refunded  pending.  1104. 
paid  Into  Court,  pending,  disposition  of.  HOS.T. 
mortgage  actions,  when  stayed  pending,  1105. 
new  points,  when  not  entertained  on.  1090. 
new  trial,  for.  122. 

may  be  dispensed  with,  123. 
nnn-appealing  party,  how  far  relief  may  b«  given  '■■.  U'~  m!!, 
non-Jury  actions,  in,  123. 
notes  of  evidence,  delivery  of,  1093. 
notice  of,  1089. 

Court  may  direct  to  be  given.  1092. 
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to  Appellate  DiTluon  (Co'itifiut'tij. 

notice  of,  form  of.  1089. 

KtouDds  to  be  Btated  In.  6S2,  1089. 
leave  to  give,  after  time,  1092-3. 
service  of,  1089,  1091. 

not  nereasary  to  give  Court  jurisdiction. 


setting  abide,  109;'. 
time  for  giving,  1089. 
to  whom  to  be  given,  1091. 
where  one  of  eeveral  defendant*  appeals,  1091. 
order  appealed  from,  or  settled  copy,  to  be  delivered  to  Kegls- 
trar.  1093. 
five  copies  to  he  left,  1093. 
not  subject  to,  116,  117. 
part  of  judgment  from,  143,  1098. 
possession  of  land,  when  restored  pending,  1104, 
powers  of.  Court  on.  105,  143. 
practice  and  procedure  on,  264. 
printing  appeal  book,  1097-s. 
quasblug.  109S. 

i-nnvlcilons.  Rules  respecting,  under  Cr.  Code,  142. 

provisions  respectir.?,  under  Prov.  Acts,  J2.">. 
Railway  Act  (Dom.),  under,  110. 
receiver,  appointment  of,  when  stayed  pending,  1104. 
report,  of  Master,  from,  does  not  He,  108. 
Referee,  from,  d-oes  not  lie,  lOS. 
security  staying  execution,  when  to  be  given  on.  1104. 
service  of  notice  of,  1089. 

Court  may  direct.  1092. 
setting  ilown,  1089. 
single  Judge,  from,  118,  1089. 

solicitor  underlakiug  to  refund  costs  paid  i>endlng,  1106. 
statutes  authorizing,  119.  140. 
stay  of  execution  pending,  1102-1107. 

security    when    required    tor.    1102, 
1104-r.. 
.iroceedings  pending,  1102-1107. 

security  required  on,  1104-5. 
striking  out.  109M092. 
third  parties,  by.  1092. 

where  not  entitled  to  be  heard.  125. 
time  for  bringing.  1089. 

enlarging,  1092-3. 

vacations  not  to  be  reckoned  in,  640. 
vacations  not  to  count  in  time  for,  640. 
to  Jttdee  in  Chambers — 

appeals  to,  from  officers  acting  in  Chambers,  1119-1122. 

taxation  between  party  and  party,  1125-1123. 
grounds  of,  to  be  stated  in  notice  of  motion.  682.  109.",. 
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APPEAL— t'oilllnmi/. 

lo  Ja4sa  is  Cksaikm— rontiniit-if. 
time  for,  1119. 

vacation  not  to  !»  Included  In  time  for   640 
to  Jadco  !■  Csart— 

appeal!  to,  trom  reporti  of  Maateri..  lUO-llls. 
local  Judges.  1122, 
taxatloDi  between  solicitor  and  ilUn 
xrounds  of,  to  be  stated  In  notice  ot  nioi|„„ 
netting  down,  lll.'i. 
vacation  not  to  be  Included  In  time  for.  640 
t.  Tk<  Xlsi  im  Ria  PriTj  OoBsell,  1 7«.1 93. 
affidavit  verifying  petition,  when  necesaarv.  isr, 
iipiwal  bond,  form  of.  mirelles  In.  bow  to  justify.  173 

In  /orm.i  piiuprrii.  17.1.  179,  184, 
appearance  to  be  entered,  by  appellant.  ISO. 

respondent.  18,3 
case,  printing.  187. 

40  copies  required.  187. 
setting  down.  187-188. 
caveat,  lodging.  185. 
costs,  appellant  may  recover,  189. 
taxation  of.  In  England,  189. 
Ontario,  1343. 
dismissal  of,  for  delay  In  prosecution,  isi',  183 
enforcing  Judgment,  on,  192. 
execution,  stay  of,  pending,  175-177. 
Hat  to  stay  execution  pending.  177. 
)orm»  poupert*.  prosecuting  appeal.  In.  173, 179. 

defending  appeal.  In.  184-5 
bearing  of.  188-9. 

Judicial  Committee  may  relax  llules.  190. 
leave  to  appeal,  proceedings  to  obtain,  17>.  178-179. 

when  granted.  171. 
lodging,  appeal.  181-2.  187, 
notice  of  appearance  to  be  served.  180,  18.1. 
non-appearance  of  respondent,  effect  of.  184. 
petition  of  appeal,  181. 
form  of,  185. 
service  of.  182. 
petitions,  how  to  be  framed,  185. 
delay  In  prosecuting.  187. 
hearing  of.  1S6. 
service  of.  185, 
setting  down.  186.  187. 
time  for  hearing,  186. 
printing  record,  179,  181,  187, 

reasons  of  Judges  In  Court  below,  to  be  cerilit^d.  ISO. 
revivor  of  proceedings.  In.  186. 
Rttlea  of  p.  c,  regulating  appeals  lo.  17819;. 
security  lo  be  given  on.  173.  177. 
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APPEAL— C'onfinucrf. 

to  Tk«  Kl«c  1h  Hit  Privy  Cunmnil—Con tinuett. 
Mecurlty  to  be  given  on,  approval  of,  177. 

when  not  required,  177. 
Bpeclal  case,  may  bo  beard  In  form  of,  IS  I. 
staying  execution  on,  177. 

wcurlty  to  be  given  for,  178.  177. 
tranBcrfptB  of  proreedlngs.  how  to  be  sent,  179. 

printed.  179.  181,  187. 
binding,  188. 
printed  abroad,  179,  1$7. 

in  England,  181,  187. 
part  abroad,  and  part  in  Eng- 
land, 180,  187. 
time  for  printing,  181. 
withdrawal  of  appeal,  182. 
petition,  18«. 
to  ■■preaie  Court  of  Oasada.    See — Supreme  Coubt  of  Caxaha. 
amount  In  controverBy  for  purpose  of,  159,  161-2. 

may  be  ascertained  by  affldavlta,  \Q2. 
cases  apperJable  to,  158-160. 

to  be  settled,  167-8. 
ct'rtiornri.  respet'tlng,  1R9. 
factum  to  be  delivered,  168-9. 
habeas  corpus  cases.  In,  159. 
lenve  to  appeal,  when  necessary,  164. 

gi'anted  or  refused,  165-6. 
mandauus  cases,  In,  159. 
municipal  by-laws,  respecting,  159. 
notice  of,  when  neceseary,  167. 
notice  of  bearing  of,  169. 
prohibition,  respecting.  159. 
questions  appealable,  158-161. 

not  appealable,  160-1. 
security  to  he  given  on,  ie6-7. 
setting  down.  16i». 
settlement  of.  case  for.  167-8. 
stay  of  proceedings  pending,  I68. 
time  for  appeal  to.  16^-4. 
when  it  lies,  158-163. 
APrEARANCE. 

address  of  solicitor  entering,  to  be  stated  in,  318,  390. 
illusory,  390. 

neglect,  to  give,  effect  of,  390. 
defendant,  entering,  to  be  stated  In.  390. 
illuBory,  390. 

neglect  to  give,  effect  of.  390. 
for  service,  omission  of,  389. 
affidavit  to  be  filed  with,  where  writ  specially  indorsed,  396,  397. 

form  of.  397.  398. 
conditional,  may  be  entered,  349.  390-392. 


ir)!»L' 
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APPEAKANCK— OoildsiK'if. 

conditional,  vffact  or,  30u<3B2, 
ilftaull  of.  proiwdlnm  on.  378-387,  41V, 

Mnral  darondanu.  J85. 
writ,  apeclallx  Indoned.  :;79:i». 
not  apMlally  Indoraed   i 
account,  whore  It  nwy  bo  ordernl  on.  412 
defendant,  not  pntltled  to  further  notice!  .■!7S 
dower,  In  action  for.  ;I84.  383. 
"lalement  of  clal«l.  where  nepe«»«r.v,  nol«lil,» 

defendant  Mtendinc  to  enter,  prei-edrnc..  of.  ;l>i:,  Hui. 
In  person,  by,  388-y. 

appointment  of  ■ollrllor  by  :I89 
default  of,  not  entitled  to  further  noilcJ,  37s. 
more  than  one.  how  entered  for,  389. 
«ued  In  wrong  name,  by,  389. 
delivery  of,  to  clerk  In  >tre«.  effect  of,  1404. 
•IlKlMilIni  amount,  notice,  when  It  may  be  Bled  wllb.  303, 
eSect  of,  393. 
form  of.  393. 
dormant  partner,  appearance  for.  effect  of.  33«. 
ilo«rr.  In  action  for.  how  entered.  393,  394,  39;. 

acknowledgment  of  tenancy,  may 


tiiiidlti),' 


id   «llll, 

;:3:;, 


bv  HI. 

landlord  may  enter,  39,k 
notice  of.  required,  39."i. 
effect  of,  aa  a  waiver  to  objection  to  prior  proceeding.,  3S9  :;•.(. 
ejectment,  party  not  named  In  writ  may  enter.  393. 
affidavit  required,  395 
leave  for.  when  required.  393. 
limiting  defence,  396. 
notice  of.  to  be  served.  39S. 
entry  of.  before  service  of  writ,  when  allowed.  389. 

by  different  solicitors  for  same  defendant.  3S9, 
how  made.  38S. 
Irregular,  389.  1404. 
without  authority.  329. 
Arm.  cannot  be  entered  In  name  of.  494.  495 
form  of,  388,  392,  1469. 

by  partners.  328,  494..'.. 
in  dower  action,  393-.'i. 

•  ieclment.  defence  limited.  396. 
by  landlord.  395. 
notice  of.  1470. 
gratis,  when  allovpd.  389. 
how  entered.  388. 
Irre.eularlty  In.  389.  39fl 

■ettlng  aside  for.  389.  390, 
Judgment,  final.  In  default  ol,  when  It  may  be  signed,  378  387,  1036-7 
may  be  entered  at  any  time  before,  392, 


^ 
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ACFEAHANOE— Con/liiunl. 

landlord,  when  bp  may  eimr.  :19.".. 
form  or.  by,  ;t9;[. 
notice  of,  to  bp  Kcrvfd,  39B. 
llmlled  di'f..ncp.  may  bp  fllid  »ltb.  In  pjpctnunl,  :•.»«. 
or  In  4  day>  after,  .196. 
form  of,  :t96. 

notice  of,  when  iieeeBitary,  395.  utnj, 
mnniiier,  «erved  for  Arm.  need  not  enter.  49«. 
nililald  by  officer.  38:'. 
nilsnomer,  In  c»e  of,  389. 
notice  of.  when  neceflaary,  ;j9."j-tt. 

by  landlord,  not  named  In  writ.  ;t95.6, 
llmlled.  In  eje<:tment,  395-6. 
PartnerB.  bow   to   be  entered   for.  494,  495.  ' 

cannot  be  entered  for.  In  arm  name,  494-49:. 
dormant,  for,  elTect  of,  330. 

entered  by  authority  of  artlng  partner,  for.  effect  of,  3.10, 
Individual,  by,  effect  of,  495. 
under  protest,  by,  496, 
person  sued  In  firm  name,  bow  entered  for,  502-3. 
proceeding  after,  as  If  none  entered,  effect  of,  392. 
protest,  under,  by  person  served  as  partner,  496, 
setting  aalde,  for  Irregularity,  389,  390. 
several  defendants,  how  entered  for,  389. 
sleeping  partner,  appearance  entered  tor,  eBect  of,  ^30, 
solicitor  attending  to  enter,  entitled  to  precedence,  392,  1404. 
address  of,  to  be  stated  In,  390. 
entering  without  authority,  effect  of.  328. 
place  of  business  of,  to  be  stated  In,  390. 
undertaking  of.  to  enter,  how  enforced.  3.10-1. 

to  be  verlfled  on  entering  judg- 
ment, 378. 
third  party,  entry  of,  by,  620-1. 

default  of.  620,  621. 
effect  of,  621. 
time  for.  620. 
omitting  to  enter,  effect  of,  620-621. 
to  co,<nter-clalm,  unnecessary,  515. 
time  for,  when  writ  served  In  Ontario,  388,  392. 
out  of  Ontario.  38S. 
two  solicitors,  by.  Irregular,  389. 
unauthorized,  effect  of.  328.  329,  349. 
undertaking  to  enter,  enforcement  of,  330-331. 
waives  objection  to  regularity  of  prior  proceedings.  348-9.  3S0. 
sufficiency  of  service  of  writ,  when,  34S-9. 
when  to  be  entered.  388,  392,  620. 
APPELLATE  DIVISION.    See     Affeai.. 

accountants.  Court  may  obtain  assistance  of,  729. 
actuaries.  Court  may  obtain  assistance  of,  729. 
appeal  from.    See — ,\prEAi,. 
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APPKLLATE  DIVI8ION- fO»/i«Mr./ 
iippfal  to.     See— Appk*!.. 
appellate  JurUdlctlon  of.  103.  111167. 
AMtr»$mint  Ati.  JiiHiidlcdon  undvr.  IIU. 
tlvll  JurlMllctloD  of.  lo:t,  104-1  lit. 
fonipanUt  Avt  )Ont.»,  Jurladtctlun  uiidir.  in*. 
cinM-nt  order  of  M.  V.  I).  doI  uppealable  withoul  Uuv<'.  ii 

what  iH,  111', 
i-onstttullon  of.  31. 

fOHtroitrtrd  Kleclion»  Art  lOnt.i,  JiirUdlctluu  of.  und'- 
roBts.     Sce--fo(iT*i. 

rountu  Cvurl$  Act,  Jurlndlctlou  under.  119. 
(inirt  may  order  piirtl«a  to  be  autliied.  101*1'. 
i'liniinal  i'otlr,  JurUdlrtlou  under.  104.  119. 
rrlmlnHt  JurlRdlrtloa  of.  Wi,  104.  ilt». 
danuiRcfc,  how  far  Interfered  with,  by.  loT,  U,"., 
d«'iiHlon»  of,  to  be  binding  on  all  DlvlriioDiil  Couru  ..r    i; 

when  Court  equalljr  divided,  lui.  lift. 
diKrretlonary  order,  appeal  from,  ni,  111',  U8. 

not  usually  interfered  wirh  hy 
Divlilon  of  Supreme  Court,  31. 
nivlMonal  Courta  of.  203.  204.  205. 

bow  to  be  constituted.  20:i.  -hh,  :u 
Division  Couitu  Ait,  Jurladlotlor.  under.  119. 
hfiminion  Rnilitau  Act,  Juriadictlon  untkr  U(!t.  Ho,  14i'. 
itomr  Aft.  ordera  under,  not  aptwalable  to,  ill. 
engineers.  Court  may  obtain  aaautance  of.  72i*. 
equal  dWl&lon  In,  effect  of  deelsloD,  I4(i.  194. 
equitable  relief,  Jurlidlctlon  of.  to  Krant,  :i,  .")-;f4. 
t'vlrtencf,  now.  power  of  Court  to  ifcelve,  ii»4-ti»fi. 
when  admissible  without  leave.  691. 
deposit  of,  with  Registrar,  1089. 
extending  time  for  appeal  to.  1092-:!. 
facts,  appeal  on.  10.'.,  106,  144-I4u. 
flnnl  Judgment  may  be  awarded  by,  IOC.  141!,  14.'i. 

order,  what  Is,  118. 
five  Judges,  when  necessary.  203.  205. 
four  Judges  may  dispose  of  certHin  busincHS.  205. 
habeag  corpua.  proceedings,  jurisdiction  as  to,   104.  lo:.. 
High  Court  Division,  Jurisdiction  of.  may  be  exen-Ued  by 

Judges  of,  whrn  to  -sit  in,  ~0".  204. 
Injunction,  may  be  granted  by,  pending  appeal.  LIS. 
Interim  orders  pending  appeal  to.  157,  15N, 
interlorutory  orders  of  H.  ('..  D..  when  not  apiwalable  to, 

appealublp,  IIS. 
what  arc,  117. 
Joint  Stork  t'ontpnnies  Windinft-tip  Art-  Jiirisdlctton  ur.'Jt 
Judge  acting  as  per$ona  acaiffnata.  no  appeal  from.  i;JO. 
Judges  of,  3]. 

may  act  as  JudRes  of  II.  c.  !>..  ."2. 


t.  n:.  II- 


m.  11", 
iifi. 


/ 
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M.  :uj. 

.  142. 


I  or.. 

11?. 

id  b.v 

lOS. 

01. 

le  to, 

111.  ii: 

111 

S. 

iin!l 

r.  11' 

130. 
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AI'I'BLLATK  UIVIBION-   VoHtioutd. 
JudRM  or,  may  bold  ftulics.  32. 

uot  tu  be  lUftlRned  oili»r  dullvH  wirliout  ronMut,  jo.V 
poweri  i>f,  1&7. 
precrdcure  of.  :ia. 
rnlinatlon,  or  truiifvr  of,  33. 
J  Hp|>eal4>d  from,  not  to  tit  on  appeal,  ^U4. 

I  JiidBment,  Hnal,  may  be  awarded  by.  on  appeal,  lo«.  U3. 

rontrary  to  Hndtnt  of  Jury,  wbere  It  may  glre.  M4. 
Intertocutory.  wbcn  not  appealable  to.  129.  130. 
of,  when  flnal,  157. 

power  of  Court,  a«  lo  living,  10«,  143. 
M'ttJpment  of.  llOl-l*. 

motion  to  vary  mlnutci  of,  1101. 
where  Judge  of,  bai  resigned  or  been  traniferred,  33. 

varancy  occora  In  bencb.  33,  204. 
written,  of  abaent  Judge.  33. 
JurtfidlctlOD  of,  .14,  102,  103,  108-167. 

how  to  be  exercised.  34,  103. 
■ubjert  to  Rulei.  108. 
See — Sltremb  Court. 
law,  queatlon  of,  when  It  may  be  raised  for  HrKi  time  In,  1089. 
leave  to  appeal  to,  when  necessary,  m,  115. 
granted.  108,  113. 
refused.  ItC. 
no  appeal  from  order  granting,  or  refusing,  116. 
Liberty  of  thr  Subject  Act,  jurisdiction  under,  104-105,  119. 
Liquor  License  Act.  Jurisdiction  under,  119. 
llmltatloD  of  right  of  appeal  to,  111,  112. 

matters  In  controversy,  value  of.  as  affecting  right  of  appeal  to,  U5. 
Mechanic's  Lien  Act,  Jurisdiction  under,  119. 
multiplicity  of  suits,  Jurisdiction  to  prevent,  3,  c,  i8,  49. 
Municipal  Drainage  Act.  Jurisdiction  under,  119,  UZ. 
municipal  elections,  appeal  from  H.  C.  D.,  as  to.  109. 
new  trial,  application  to  for.    See— Nkw  Trial. 
notice  of  appeal.    See— Appeal, 
Ontario  Election  Act.  Jurisdiction  of,  under.  119. 
Ontario  Controverted  Elections  Act,  Jurisdiction  under.  Hi), 
order,  interlocutory,  when  not  appealable  to.  111,  112,  116. 
of,  settlement  of,  1101-2. 

motion  to  vary  minutes.  1101. 
original  Jurisdiction  of.  104. 
papers  required  on,  10S9,  1093-4. 

l>art  of  Juripment  appealed  from,  Jurisdiction  as  to,  107. 
powers  of.  10L'-109,  143-157. 
precedence  of  Judges  In,  32. 
presiding  Judge  in,  205. 

Prfivinrhi!  .■iPctionR,  JuHsillctlon  as  to.  104. 
quashing,  appeals  to.  105. 
reasons  for  and  against,  1098. 
Registrar  of,  2fi". 
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APPELLATE  DIVlSIOiN— foiKmufd. 
Ileglstrar  of,  how  appointed,  286. 

not  to  take  fees  for  his  own  use.  :'7l.;. 
oath  of  office  of,  271. 
office  hours  of,  273. 
tenure  of  office,  266. 
Rctiittrii  Act.  JurliKjlctlon  under,  119. 
relief  to  jart.v  not  appealing.  1101. 

re»pondent«,  not  appeslint.  Court  may  glic  relief  to,  li.ii 
Bicerf  mid  Dtrenmi  Acf,  jurisdiction  under,  119,  142, 
sclentlflc  persons.  Court  may  obtain  assistance  of.  7;;i. 
settlement  of  JndgmenU  and  orders  of,  mil. 
single  Judge  of,  powers  of,  34,  151. 
sittings  of.  203,  1090. 
some  of  seroral  parties  appealini  to,  107, 
statutes  conferring  Jurisdiction,  103-8.  119. 
iiucM-Mion  Duty  Act.  JurisdlMlon  under.  1 19.  142. 
Surrogate  Courts  Act.  Jurisdiction  under,  119. 
transfer,  or  resignation,  of  Judge  of,  33. 
value  of  properly  In  dispute,  as  aHecting  leave  to  apiioal  to,  ii3, 
verdict  of  Jury,  how  far  It  may  disregard,  144,  H.",. 
Voters-  lAttt  Act,  appeals  under,  119. 
n'atir  Privileges  Act.  jurisdiction  under.  119.  142. 
llindiBiz-up  Act  (Ont.).  Jurisdiction  under.  110.  142. 
Windingiip  Act  (Dom.).  Jurisdiction  under.  111.  Ill 
APPOINTMBJNT.     See— Mastks. 
attendance  on,  690. 
style  of  cause  In.  649. 
to  settle,  or  pass,  judgment,  or  order,  1150-1153. 

attendance  on,  690.  llTil. 
ARBITRATION..  See— Ab«it«atioii  Act- AmiTSATOB— Awiiio. 
award,  jurisdiction  of  a,  c.  O.  as  to.  6,  10. 

appeal  from,  form  of  notice  of  motion,  682. 
costs  of,  scale  of,  should  be  specified  in  award,  i:!45, 

taxation  of,  1344, 
injunction  may  be  granted  restrslnlog.  69. 
ARBITRATOR.     See— Aimt«ation. 

Injunction  against,  69. 
ARREST.     See — Attachment  or  PeMo.\ — Contemit. 

discharge  from,  when  It  operates  as  a  release  of  Judgmoiit.  IIS. 
Local  Master,  haa  no  Juriadlction  to  order,  666,  667-S. 
Master  in  Chambers,  has  no  jurisdiction  to  order,  666,  667-<. 
ARTICLES  OF  (ILEHKSHIP. 

to  be  filed  In  Central  Office,  268. 
ASSESSMENT  OF  DAMAOBB. 
by  Judge,  214-5. 
jury.  213,  215. 

officer  of  Court,  may  be  ordered,  3S4. 
bond.  In  action  on,  29R,  !'.S4. 
costs  on,  263, 
continuing  damage,  in  case  of.  720. 
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Ismt'iit.  11.'' 

8. 

i66.  6(i7-'-. 


effect  of,   758-772.      See— Orpkr  to   Cox 


TISIK     PRO- 


ASSESSME.NT  OP  DAMAGES— Con (inwed. 

default  of  appearance,  on,  709. 

notice  of.  to  be  Mrved  on  non-appearing  defendants,  709. 

petition  of  right,  on,  1401. 
ASSETS.    See— Administbation. 
ASSIGNMENT.    See— C'hohk  ix  At  tion— Orheb  to  Coxtisue  Pbockki.- 

ISOS. 

iwndente   lite, 

ASSIKES.    See — Cliciik  of  Abmize— Tbiai,. 

absence  of  Judge  at  time  for  opening  of,  208. 
adjournment  of,  by  Sheriff,  208. 
cause  list  at,  to  be  sent  to  Judge,  1450. 
commission  to  bold,  Issue  of,  20S. 

not  affected  by  Judicature  Act,  292. 
right  of  Judge  to  hold,  without,  292. 

King's  Counsel,  to  hold,  without,  292. 
retired  Judge  to  hold,  without,  292. 
commissioners  appointed  to  hold,  powers  of,  209. 
county  town,  to  be  held  at  each,  206-7. 
Hamilton  at,  207. 
holding  of.  206,  207-209. 
Judge  holding,  may  sit  In  Chambers,  700. 
powers  of,  207-8. 
of  Appellate  Division  may  hold,  34. 

County  Court,  when  he  may  hold,  207. 
retired,  may  hold,  207,  292. 
King's  Counsel  may  hold,  207,  292. 
London,  at,  207. 
Ottawa,  at,  207. 
Toronto,  at.  207. 

time  for  holding,  how  to  be  fixed,  206. 
who  may  preside  at,  207,  292. 
ATTACHMENT  OF  DEBTS, 
accruing  debts,  1209. 

order  to  pay,  122.>, 
affidavit  for,  1205. 

a8slgn«e  of  judgment,  may  apply  for,  1206. 
assignment  of  debt  attached,  effect  of,  1216-7,  122.'!.  122,'.. 

fraudulent,  setting  aside,  1223. 
for  beneflt  of  creditors  does  not  oust,  122.". 
County  Court,  jurisdiction  of  Judge  of,  as  to,  llOfi. 
Court,  may  order.  1205. 
Creditors'  Relief  Act.  effect  of  as  to.  1206. 
death  of  garnishee,  1216. 

debt  attached,  due  to  another  person  of  jame  nanu- 
debtor,  1226. 
conBlcting  claims,  to.  1216.  1223.  1228. 
debts  atUichabic,  120S,  1209,  1210-2,  1223. 
not  attachable,  1208,  1209,  1212  5. 
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ATTACHMENT  OF  DEBTS— t'oiKiniied. 

examination  of   judgment  debtor  for.  I196-S. 

allowed,  for  coats  unly.  iij 

lU 
officer  to  take.  1196. 
employeea  ot  debtor,  for,  1 1S8-9. 
offlcera  of  corporation,  for,  Jl!tH-lL*uu. 
traDBfere«8  of  debtor,  for,  1198,  umi. 
See— Examination  oi  Judgment  Dtiuiunii. 
execution  against  garnishee,  when  ordered,  122i,  i2:'9,  1230. 

It  may  issue  from  U  c,  l-':;o 
firm,  due  to,  1206,  1207. 

foreign  corporation,  debts  due  by,  when  not  attachable,  1207. 
garnishee  admitting  debt,  may  pay  It  Into  Court.  U'25.  123(1. 

may  deduct  t3  for  rost.<  l"' 
dMth  of,  1216. 
diaputillg  liability,  1227. 

claim    \rithin    c.    c.   Jurlallciioii 
123IJ 
D-   C  jurisdiction 
1230 
issue  may  be  ordered.  1227. 
examination  of,  as  judgment  debtor.  1197. 
execution  against.  1286,  1229. 

from  D.  C,  123«. 
issue  to  try  liability  of.  1227. 
jurisdiction  of  Judge  of  <■.  c.  over.  1229.  1230. 

D.  C,  over,  1230. 
notice  to,  of  right  of  third  party,  effect  of,  1228. 
order  to  appear.  1206-1206.  1218.  1229.  1230. 

before  Judge  of  C.  C,  1218,  1229,  1230. 
Judge  of  n.  c,  12IS.  1229,  IL'Jii, 
attach,  service  of,  122S. 

effect  of.  1228-4. 
out  ot  Ontario.  1205. 
pay.  when  it  may  be  made,  122:.,  122*:. 
rescinding.  1220. 
ordered  to  pay,  becomes  liable  to  examination  as  Judg- 
ment debtor,  1197. 
out  of  Ontario,  1205,  1206. 

notice  of  order  to  he  servtd  on,  U'Or,. 
form  of,  1509. 
partners,  some  of  whom  re.side  out  of  Oniariu.  U'Oti. 
paying  debt,  before  order  to  pay,  effect  of,  122e. 
Into  Court,  1225,  1230. 
under  order,  effect  of,  1226,  1230. 
execution,  1226. 
payment  by  1217.  1228,  1226,  1230. 
proceedings,  are  an  action,  315, 
set  off  by,  when  allowed,  1217  S. 
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ATTACHMENT  OF  DEBTB—Continued. 

garnishee,  voluntary  payment  to  attaching  creditor  not  a  discharge 
it  debt  not  properly  attachable,  1226. 
when  to  appear  before  Judge  of  C.  C,  1230. 
D.  C,  1280. 
issue,  lo  try  liabDlty  of  garnlsbee,  may  be  ordered,  12:iT. 

refused,  1227. 
Judgment  creditor,  who.  Is  for  purpo&e  of,  120C. 
death  of,  1216. 
debtor,  to  be  notified  of  application  to  pay  over,  12J6. 
legal  or  equitable  debts,  may  be  attached,  1208. 
Hen  of  solicitor  on  debt  attached,  1217. 
married  woman,  debtor,  1207. 
moneys  attachable,  1208,  1209,  1210-1212. 

not  attachable,  1208.  1209,  1212-1215. 
order  for  1206-6. 

action  on,  1225. 

binds  debts  from  service,  I2J3. 

effect  of,  1205,  1215,  1223,  1224. 

form  of,  1508. 

notice  of,  for  service  out  of  Ont.,  form  of,  1509. 

servicL'  of.  necessary  to  bind  debts,  1223. 

does  not  justify  withdrawal  by  Sheriff.  I22;j. 
payment  before,  effect  of,  1215,  1224. 
setting  aside,  for  mistake,  1226. 

refusal    of    attaching    creditor    to    try 
Issue,  1227. 
refused,  after  delay,  1227. 
several,  1224,  1231. 
to  pay  over,  1225-6. 

effect  of,  1230. 

Judgment  debtor  to  be  notlfled  of  application  for 

1226. 
partnership,  due  to,  1206-1207. 
payment  of  debt,  before  attachment,  1215. 
order  to  pay,  1230. 

form  of,  1510. 
Into  Court,  1225.  1230. 
under  execution,  1226. 

order  to  pay,  1230. 
voluntary,  after  attachment,  effect  of,  1226,  1230. 
proceedings  for,  before  entry  of  Judgment,  1207. 
security  for  costs,  may  be  ordered  In  proceedings  for,  886. 
set  off,  by  garnishee,  1217-S. 
setting  aside,  after  delay,  1227. 
for  mistake,  1226. 
solicitor's  lien,  effect  of,  as  against,  1217. 
third  person,  when  he  may  be  ordered  to  appear.  1288-9. 

rights  of,  should  be  brought  to  attention  of  Court  by 
garnishee,  1228. 
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ATTACHMENT  OP  PERSON.     See— Co.Mmrr. 
aiT«t.  after  compllanoe  with  order,  1175. 
breacli  of  undertaking,  for,  330,  1172,  1174, 
lertlflcale  of  Maiiter,  of  default,  86B 
t-'hambeni,  when  It  may  be  ordered  In,  H7L*. 
I'ontempt,  In  refualnit  to  make  dl«cover.v.  for,  8o7,  sj 
bring  In  accounts,  for.  S.'jt!. 
produce  documents,  for,  855.  »56. 
produce  In  M.  o.,  for,  85ii. 
aiibmit  to  examination,  for,  S117. 
iif  Judgment  or  order,  72,  1167-8. 
punitive  process,  1168. 

not  criminal,  5,  110, 
default,  bow  proved,  on  motion  for,  856, 
default  In  making  discovery,  for,  807,  855,  866. 
directors  of  company  In  contempt,  1172-:!,  1175,  1181'. 
discharge  from  custody,  when  granted,  302-3.  857  11;,-, 
effect  of,  1170. 

tiaicaa  corpus,  person  attached,  not  entitled  to,  1175, 
Imprisonment,  limitation  of  term  of,  1181,  1205. 
Interf'irf ng  with  course  of  Justice,  for.  1 169. 
Judgment,  enforcing  by,  1167-1175. 
Jurisdiction  to  order,  1172. 
leave  to  issue  writ  for,  necessary,  1171. 
limitation  of  iierlod  of  Imprisonment.  1181. 
Member  of  Parliament,  against,  1175. 
motion  for,  for  contempt,  notice  of,  to  be  servnd,  8.^ii. 
how  to  be  made.  667.  856. 
Is  a  civil  and  not  .t  criminal  profeeding 
5.  110. 
notice  of.  how  to  be  served,  8S6,  857.  1173. 
non-payment  of  money,  when  punishable  by,  116(1,  lliis 
order,  when  enforceable  by,  1165-1168. 
se<|uestratlon  may  issue  after,  1175. 
service  of  order  sough'  to  be  enforced  by.  1171-2. 

notici'  of  mi.    on  for.  866,  8.57,  1173. 
Sheriff  against.    See— Shesiff. 

may  break  open  outer  door  to  execute,  1175. 
solicitor,  not  entering  appearance,  pursuant  to  unclertiiklnE,  33il. 

paying  money,  pursuant  to  order,  lltli*.  llfi>>. 
witness.  In  contempt,  against.  742-3. 
writ  of,  when  It  may  Issue,  1167-8. 

discharge  from  arrest  under.  WZ-3.  857,  117.^, 

terms  Imposrd  on.  1175. 
execution  of.  1174.  1175. 
issue  of,  1162,  1171,  1174. 
leave  to  issue  necesse 'y,  1171. 
not  to  laaue  without  .(udf?e'=  order,  1171. 
notice  of  motion  for.  856.  857,  1171,  1173. 

service  of.  856,  857,  1171. 
proof  of  servlpc  of  order  to  br  obeyed.  S,^>t:.  1172. 
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ATTACHMENT  OF  PERSON— Contmued. 

wrtc  of,  punitive  process,  when  Issued  for  contemiit.  0,  110,  1168. 
return  of,  1174. 
ATTEND  PROCEEDINGS. 

person  not  party,  when  entitled  to,  466,  467. 
ATTORNEY-GENERAL.     See-  Parties— Pktition  of  Right. 
Action  against,  IS,  19. 

audience,  right  to.  when  validity  of  statute  In  question,  195. 
consent  of,  when  required  to  compound  penal  action,  914.  915. 
fiat  of,  when  necessary  to  information,  318. 
necessary  party  to  action  to  cancel  patent,  when,  18,  19. 
notice  to  be  given  to.  when  validity  of  statute  in  qnestlon.  195. 
form  of,  195. 
time  for  serving,  195. 
Iiatent,  action  by.  to  cancel,  :tI9,  320. 
penal  action,  consent  of,  to  compounding,  914.  915. 
perpetuating  testimony,  mu&t  be  party  to  action  for,  300. 
reply,  rlgbt  of.  718. 
AlCTIONEER.    See— Mastkr. 
AWARD. 

appeal  from,  ."i.  10,  11. 

form  of  notice  of  motion,  682. 
under  Railway  Act  (D.),  11. 
costs  on,  taxation  of,  1344. 

scale,  should  tie  specified  in,  1345. 
enforcing.  10. 

jurisdiction  of  S.  C.  O.,  as  to,  3,  5,  10,  11. 
motion  against,  grounds  of,  must  be  specified,  682. 
setting  aside.  10, 11. 

grounds  for,  10. 

to  be  stated  in  notice  of  motion,  6H'l. 
specific  performance  of,  10. 
time  for  moving  against,  11. 

B. 


rtakinn.  33'V 
1168. 


',5. 

rt  on.  llT.i. 


BAIL. 

estreating.  Jurisdiction  of  Court  as  to,  5,  20. 

In  criminal  case,  forfeiture  of,  not  relieved,  20. 
BALLOTS. 

recount  of,  under  Ont.  Election  Act,  cannot  be  restrained  by  In- 
junction, 64. 
3  ASK. 

certificate  of  non-payment  Into.  694. 

chartered,  foreclosure,  right  of  to.  1030. 

non-payment  Into,  how  to  l>e  certified,  694. 

payment,  into,  978. 

payment  out  of,  978. 
BANKRUPTCY. 

effect  of,  pendente  lite,  760,  761. 

.i.A.    r.i 


Hilt' 


IN'UKX. 


BARKISTERS.    Sw-  Ciii  v.,ti. 
dlBbar,  Law  aooi«ty  may,  14JI. 
m(»cc.n<luM  of.  Law  SoclMy  may  Inimlre  Into   nil 
oatb,  to  be  taken  by,  1406. 
roll  of,  UOt. 

euttody  of,  3li8. 
to  be  filled  wy,  H06. 
suspending  from  practice,  1411. 
lru»tee».  wben  entitled  to  coMi,  95; 
HKNCH  WARRANT, 
form  of,  1496-7. 
luue  of,  autliorlzed,  742-3. 
BIDDING.     See-SAU:s  hx  th>:  Coi«t. 
BOND.   See— A»EAi— Costs— Rkpu;\  is. 
action  on,  294-296. 

aulgnment  of  breadiei,  294,  295. 
payment,  po«f  diem,  defence  of,  298. 
BOOKS.    See— AccolNTAST  of  Siprkme  Cot  m— .M.^siit. 
of  Court,  to  be  open  to  Inspection,  292-3. 
Inspection  of.  fees  for  293 
BY-LAWS. 

motions  to  quasb,  674. 


■  D.,  for  trials,  to  be  hold  In.  anniiall.i 


C. 

CAMKKA. 

heirlng  of  cause  In.  206,  716. 

PuWIshlng  proceeding,  so  h  ard.  when  a  contempt  of  (our,  " 
CANADA  COMPANY.  "noiirr.  , 

covenants,  not  exempted  from  giving,  1019. 
deeds  of,  how  executed.  1019. 
CAPIAS  AD  SATISFAClENDVai. 

discharge  of  defendant  from  arrest  under,  when  It  I.  a  satUfa 
of  Judgment.  1158. 
CARLETON.   Sec  Ottawa. 
three  sittings  of  H.  C. 
"  CAL'SE." 

meaning  of.  In  Act.  1. 
CAUSE  LIST. 

assizes  at.  to  be  sent  to  Judge.  14.^(1. 
nivlslonal  Court,  for,  how  prepared.  267,  1089. 
motions  before  Court  to  be  entered  In,  697. 
Registrars,  duty  as  to,  267,  697. 
.sittings  for  trial  In  Toronto,  how-  prepared.  267. 
Weekly  Court.  Toronto,  how  prepared,  697. 

London  and  Ottawa  to  be  telegraphed.  69S 
CAI-SES  OF  ACTION.    See  Paktie..!. 

defendant,  out  of  Ontario,  for  what  he  may  be  sued,  3ol-364. 
joinder  of.  427. 

In  actions  by.  or  against  admlnlslralor,  42S. 

assignee  in  Insolvency,  4-S. 
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(.■AISKS  OF  ACTION— CoMliHUtfi. 

Joinder  of,  hi  actions  by,  or  agalnat  executor,  i'iS. 

husband  and  wife,  4i>g. 
for  recovery  of  land,  428. 
Joint,  and  several,  claims,  429. 
principles  now  regulating,  427. 
nniltirarloiiKness,  under  former  practice,  427. 
Keparaie,  whether  they  may  be  Joined,  427. 
several,  may  be  Jo<ned  In  name  action,  427. 
survival  of,  759.  763,  764-5. 
torts,  for,  survival  of,  763,  764-5. 
CK.NTRAL  OFFICE. 

articles  of  clerkship  to  be  tiled  In,  269. 
business  to  be  transacted  in,  268-270. 
Clerk  of  Crown  and  Pleas  controls,  268. 
Clerk  of  Records  and  Writs.  265. 

has  charge  of  seal,  270. 
fees  in,  to  be  paid  in  stamps,  271-2. 
tiling  and  record  branch,  business  of,  268-270. 
Judgment  branch,  business  of,  270. 
petitions  under  Quieting  TitJea  Act  to  be  filed  In,  1366. 
writs  of  summons  branch,  business  of,  268-270. 
t'ERTIFICATE.    See — Lih  Prkdess —  Mastkr — Qiiktixg  Titi.ks — Tax- 
i>'G  Ofkicers. 
Bank,  of,  of  non-payment  of  money,  694. 
CERTIFICATE  OF  SERVICE  OF  PROCESS  OF  FOREIOK  COURT. 

form  of,  147o. 
CERTIORARI. 

application  for,  1284-5. 

Court  may  direct  notice  to  be  given  to  any  person  interested,  1285. 

order  of,  1283. 

form  of,  1516. 
procfdui'e  In  lieu  of.  in  criminal  cases  (Dom.),  140-1. 

(Prov.).  223-4. 
Rule  as  to,  in  criminal  cases,  140. 

8ecnrtty  required,  on  obtaining,  in  criminal  cases  (Dom.),  141. 

(Prov.),  224. 
writ  of.  abolished.  1283. 
CESTUI  qui:  TRl'HT.    See— Partiks—Trintkks— Trusts. 
CH.\MBERS.    See  —  Ci.krk  i.\  Chambers  —  Master  ik  Chambers  — 
Motion. 
adjournment  of  proceedings,  to,  or  from.  Court.  661,  689. 
administration  Judgment,  application  for,  tn,  1242-1254. 
appeals,  to  Judge  In.  660,  662,  1119-1122. 

evidence  on,  1121-1122. 
extending  *ime  for,  1120-1. 
not  a  stay,  1119. 
time  for,  1000. 
waiver  of.  1121. 
from  Judge  in,  to  Divisional  Court.  1122-1125. 
appllrations  which  may  be  made  in.  659-660. 


lt>(^ 


IMIK.N. 


CHAMBERS— t'oBliii  II  ti/. 

Bpplloilonii.  idlourninenl  of,  Into  Couri.  661,  etm. 
Irom  Court,  661,  6«9. 
In,  to  whom  to  b<  made,  6ri<l-67l. 
aulzcs.  may  be  held  at,  "00. 
attpndanre  on  motion  In,  690. 
iHislneM,  trannaftpd  in,  669,  660. 

by  JudiM,  639.  666. 
Ixieal  Judges,  671. 
Masters,  671. 
Master  In  Chambers,  66;C7l 
commll,  motion  to,  must  be  made  before  Judge,  661. 
consent  order  not  appealable  without  leave,  ll:ii. 
costs  of  action,  when  dispoaed  o(  In,  ■243-4. 
county  Court  Judge.  Jurisdiction  of,  tn.    Se.-- Ukai  Jn«  ► 
dower,  application  to  enable  owner  to  convey  free  from  iM  " 
ex  itarle,  motions,  precedence  of.  In,  697. 
guardianship  of  Infants,  application  for.  In,  659. 

See — l.NFAIVTS. 

Hnbean  corpus,  writ  of,  may  be  granted  In,  660,  663 

Infants,  applications  for  guardianship  of.  to  be  made  In,  Ks.  .;«I 
maintenance  of,  to  be  made  In,  659i;ijl 
sale  of  estates  of,  to  be  made  In.  (i.w  6iil 

Interlocutory  motions  which  may  be  made  in,  669,  661 

Judges  to  sit  in.  6.'tS. 

days  fbr  holding,  696. 

powers  of,  in,  esg-ee.s. 

Judgment,   after  appearance   to   specially   Indorsed   writ,  may  te 
granted  In,  660. 
for  administration,  when  granted  in,  659.  661. 
In  mortgage  actions,  when  granted  In,  664. 
partition  action,  when  granted  in,  659,  661. 
Ill  iieiideut.  certiacate  of,  may  be  vacated  in,  660.  661'. 
Local  Judge,  Jurisdiction  of.  In.  6S5.  671-3. 
Masters.  Jurisdiction  of,  in.  665-670. 
lunacy,  declaration  of  may  be  granted  In.  660,  66L'. 
mandamus  may  be  granted  In.  660.  663. 
Master  in  Cbambera,  Jurisdiction   of.   In.  66B-«.     Se(^-M«i),i:  n 

Chambebh. 
Master  in  Ordinary,  Jurlsdlcinn  of.  In.  979. 

to  sit  In.  In  vacation.  641. 
motions  in,  668-673.   See— Norm  ok  .Motio.v. 
name  of  Judge  or  officer  making,  to  be  stated  In  orders,  1131. 
order  In.  on  consent,  not  appealable  without  leave.  1120. 
date  of,  1131.  1132. 
how  to  be  signed.  1156-7. 

name  of  Judge,  or  officer  making,  lo  be  slated  In.  1131. 
partition.  Judgment  for.  may  be  granted  in.  659-661. 
payment  Into,  or  out  of  Court,  may  be  ordered  In.  660.  B6I. 
precedence  of  motions  in,  697. 
physical  examination  of  plainlllt.  motion  for.  in.  665. 


X  * 


/ 


At   JlW 

til,  ctii 


in,  r>J9. 1'.tw 
In,  fiofl-titii. 
( III.  <;■)?*.  i;t;i 
SI. 


vrlt,  may  be 

JOl. 

!B1. 


ers. 

1131. 

20. 

In. 

1131. 

64. 

INI>K\. 


KKCj 


CllAMUl!:UH     Vontinucd. 

l>rohlbltlon  may  be  granted  In,  660,  663. 
Reglatrari  to  lit  In,  In  vacation,  641. 
reprenentatlve  of  eitate,  when  appointed  In,  664. 

dlipensed  with  In,  664. 
sale  ol  InfantH'  tiitatUB,  application  for.  In,  659,  661.    See — I.VKAM^i. 
HlttlnRH  in,  u(  Judge,  65M. 

may  be  held  at  sltllngi  for  trials,  700. 
Local  Judges.  665,  ^71-3. 
otncers,  665-6,  670. 
Hiibpienu,  to  Quebf^c,  motion  for  ntuy  be  made  In,  fi65, 
time  for  waiting  on  motion  In,  600. 
Tnmter  Att,  motion  under,  may  be  made  In,  fiijft,  6fil, 
unopposed  motions  In,  precedenrr  of,  697. 
vacation,  to  be  held  In,  641. 
winding-up  orders  may  be  granted  In,  660,  664. 
CHANCELLOR  OP  ONTARIO.    Sep-  Ji  nr.i:. 
oath  of,  32. 

rank  and  precedence  of,  31. 
CHANGE  OF  NAME  OF  ONTARIO  COURTS. 

effect  of,  as  to  Dominion  Statutes,  30. 
CHANGE  OF  SOLICITOR. 

appointment  of  new  solicitor  on  death  of  solicitor  on  the  record. 

904,  905. 
notice  of,  to  be  served,  904. 
separate  solicitor,  to  one  of  several  plaintiffs,  905. 
solicitor,  by  party    added  by  order  to  continue 
proceedings,  906. 
nominal  plaintiff,  by,  905. 
notice  of,  10  be  served,  906. 

discharges  solicitor.  906. 
form  of,  1502. 
may  be  served,  904,  905. 

must  be  given  when  solicitor  discharges  himself,  906. 
not  a  discharge  by  client,  when  solicitor  has   refused 
to  act.  906,— 

or  become  bankrupt,  906,  or — been  arrested  imd 
detained  In  custody,  906,  or— solicitor's  firm 
dlSBoIved,  906. 
of  no  effect  till  served,  905. 
one  of  several  plaintiffs,  by,  905. 

payment  of  cost^,  not  a  condition  precedent  to  giving,  905. 
prima  facie  a  discharge  of  solicitor  by  client,  905. 
proceedings  taken  before,  by  new  solicitor,  Irregular,  905. 

906. 
setMng  aside,  for  suppression  of  material  facts,  905, 
unnecessary,  merely  to  obtain  payment  out  of  Court,  911. 
on  transmission  of  Interest,  906. 
when  solicitor  dies,  904,  905. 
order  for.  when  necessary,  905. 
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lllA.NUK  OK  SOLU'ITOH     fniiliuiml, 
order  for,  when  unneiNury,  »M. 

in«t..rlHl  far.,,  mii.t  !>..  dlwlowd.  „„  „bim„i„„ 
may  b,  obl.lnrd  by  „„,.  „f  „vfr»l  cllfnl, 

l»lB»r  Joint.  905. 
wrvlCT.  «f  Miidior  on  rrrord  nod,  till  .rrvlr^ 
or  jrder,  905. 

.ervire  of  ■ollrlior  on  record.  ,ood,  till  nolle..  ,.t , .,.  „ 

illANOE  OF  VENIK.    Se,— Pi..,™  „i-  TuiAi 
M.VHUINII   OKDKR.     See     Stiip  OKlin. 
iicoeptanee  of  wcurlly.  bara  rluhl  to.  1S.-,T. 
iipplleatlon  for.  30.1. 

hy  Bollcltor.  136711. 
:»al(nee  of  aollcltor.  may  obuln,  1367. 
rompromlae  of  action,  doea  not  bar  rUht  to   nvi 
">«ta  of,  1S68. 

recoverable  under.  I35fi. 
eoiinlerclalra.  In  reipect  of.  1336. 
debenturea.  not  chargeable  aa  atocka.  i;is 
delay  In  applying  for,  effect  of,  1367. 
dlacharglnii,  304. 
I'ltect  of.  303.  304.  305.  1358. 
enforcing.  1S58-9. 

Judgment  creditor,  when  entitled  to.  303. 
judgment  recovered  by  Infant,  on.  1355. 
liability  of  peraona  diaregardlng.  after  notice,  :!ii| 
nature  of  charge  created  by.  SOS.  304.  1354. 
peraonal  repreaentallvea  of  aolleltor  entitled  to   1354 
priority  of.  1357. 

property  effected  by.  303.  304.  1355. 
not  subject  to.  1351. 

recovered  or  preaerved  may  be  aubject  of  IS.'t 
reglalratlon  of.  1354. 

«ecurlty  for  coata.  acceptance  of,  bara  right  in   n'.T 
"ollcltor.  when  entitled  to,  1S64.  1SB5. 
not  entitled  to.  1367. 
ualgnee  of.  when  entitled  to.  1357. 
defendant'!,  when  entitled  to.  1360. 
discharged,  may  be  entitled  lo.  1357 
atocka.  against.  303. 
varying.  304. 

CHIEF  JUSTICE  OP  THE  rO.M.MON  PI.E.VS.    See   -Ji, Kir 

Mth  of.  32. 

rank  and  precedence  of.  31, 
CHIEF  JUSTICE  OF  THE  EXCHEQUER.    See-J,  ncr 

oath  of.  32. 

rank  and  precedence  of.  31. 
CHIEF  JUSTICE  OP  THE  HIGH  COURT 

oath  of,  32. 

r»nk  and  precedence  of.  3i. 

Prealdent  of  High  Court  Division,  n. 


•  h.Ti-  re. 
of  notice. 

i-i"l.  '«•;. 
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CIIIKF  Jl  HTICK  OF  THK  KINO'S  BKNL'H.     Ser  -Ji  m  h. 
oath  o(,  32. 

rank  and  precedence  of,  31. 
CHATTEL  MOnTOAQE. 

rlgbt  to  learch  for  reglatratlon  of,  'l^'X. 
lime  for  aitnft,  cannot  be  extended  under  HaUn,  ^3:'. 
(.'HEQUE.    See— AccoLSTANT  or  St  rKKMk:  CotRT. 
CHIEF  jrSTICE  OF  ONTARIO.    See— JtuoK. 
absence  of,  who  to  preside,  205. 
oalb  of,  how  to  be  administered,  32. 
rank  and  precedence  of,  32. 
President  of  Appellati    Dtvlslon,  31. 
CHOSE  IS  ACTIOS. 

action  by  asslKneo  to  recover,  -lol,  458. 

defence  to,  460,  461,  Wl 
how  brought,  461. 
usHlgnablf,  what  1h,  453,  464. 
not.  453. 
asslgnfo  of,  uctloii  by,  how  brought,  451,  458. 
defences  to,  460,  461. 
when  he  may  sue  In  his  own  name,  451,  45S. 
iiHslftnmtnt,  absolute,  entitles  assignee  to  sue,  451*.  454.  455. 
eQuttable,  valid,  456. 
must  be  In  writing.  452,  456. 
not  ul>solute,  effect  of,  459. 
notice  of,  to  debtor  required,  452,  457,  4.'iS, 
payment  by  debtor  before  notice  of,  458. 
nitftlgnor,  when  nn  unnecessary  party,  451,  452. 
charge,  not  wlthtii  Act.  454. 
consideration  for  assignment,  455. 
debtor  may  Interplead,  when  rival  claims  to,  461. 

pay  debt  assigned  Into  Court.  452,  4ti:\ 
debts  which  may  be  assigned,  453,  454. 

not  assignable,  453.  454. 
defence  to  action  by  assignee,  460,  461. 
rquitable.  assignment  of,  valid,  4.'6. 
notice  of  assignment,  when  requisite.  452.  4-"i7. 
.set-off  against  assignee  of,  460. 
torts,  for,  no'  asslgnabl'    454. 
CHRISTMAS  VAi  ATION.     See— V.\(  .Mio>s. 
duration  of,  6\i8. 

pleadings  may  be  delivered  In,  639. 
time  of,  when  not  to  be  reckoned,  639-640. 
CLAIM.    See — Cnwn tors — St.\tI':mi':.vt  of  Cr.Auc — Wiur  of  Si  mmo> 
Indorsement  of,  on  writ,  318.  368,  363. 
special  indorsement  of,  369-3*';. 
statement  of.    See — Statement  of  Cl.mm. 
CLASS.    See— Master. 

costs,  occasioned  by  members  of.  employing  separalt;  »oIieitur.  1-12T. 
action  on  behalf  of.  writ  of  summons  In.  31ft,  435-451. 
compromise  of.  440. 
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i(.  •ll.iKlu.l  or.  n.r  Kuni  lit  |.r„..rml„„    i,,, 
""'"'■•""""   "'  Plalnllr.  add,,,,,  |„  ,„, 

ul'iKilnlnirnt  of  reprpH-nlallvr  of,  u\ 

Jiidnnenl.  wh™  bindin,  on  Mrwn.  „pr«.e„,..,i    nj    „,,   ,,, 
i"fmb,r  of.  Pmployln,  „„„„  ,„,„„„  „„,,  ^„  „^  _^-        ■ 

nnili  arrulnnrd  thrrrby,  1J!7.  ' 

lilalntltr  rrprrwntlnii.  ^3!,■^. 

rannol  br  comprllrd  lo  dlxilna,.  „„„„.,  , 
or  inrmbrra  of  the  rlaaa.  :i:;«   S3ll 
rrprraenuilon  of.  plffct  or.  439-44(1. 
ri-l.ri-.«.lallvp  of.  m  action,  wher,  numprin,,,  niu\ 

lor  conilrucilon  or  win.  (ji.-. 
Miicltor  for,  apiwlntmcnt  of.  In  M.  o..  928. 
uuaM-enalnfd.  reprearnlallon  of,  when  auliinrlzwl    |(i   ■ 
unborn  pMaona.  reprcaenlatlon  of,  (»i.«  443 
I'l.RRICAI,  MISTAKES. 

Judimrata  and  ord«r..  In,  how  rorreoifd    lui", 
t^LRRK  IN  CHAMBERS, 
appointment  of.  stK-e. 
feM  to.  how  payable,  271-2. 
ordera  to  be  aluned  by,  1156. 
tenure  of  office,  266. 
fl.KRK  OP  ASSIZE.    See^    .Ma,«„*„    .>„  r,,:,K  ,h   .*„,„ 
dutlea  or,  at  trial.  722,  72». 
entry  of  Ondlngi  at  trial  by.  728. 
exhlblla.  how  lo  be  marked  by,  723. 
list  of.  to  he  made  by,  722, 
feea  of,  277. 
record,  duty  of,  aa  to.  722.  723. 

of  verdict  and  Judgment  to  be  made  by  7"n 
lI.ERK  OF  CROWN  AND  PLEAS.    Se,^o»,r,:«»„,'rn,  ,r 
appointment  of,  how  made,  265-6. 
Central  Office,  control..  268.    See-Cr.xiRAi.  Orrio 
feea,  not  to  be  taken  by,  for  hia  own  iiae   ■•71.« 
oath  of  office,  271. 

office  of,  to  be  kept  at  Oanoode  Hall,  272. 
official  referee,  la.  er  officio,  274. 
aecurity,  when  to  he  given  by,  274. 

neglect  to  give,  effect  of.  274. 
tenure  of  office.  266. 
CLERK  OF  THE  PROCESS.    Se^    Ol.l. >:,s  „k  C,,,  ,,t 
appointment  of,  26,5-6. 
dutlea  of,  1403. 
feea  of,  how  payable.  271-2. 

not  to  be  taken  by,  for  hia  own  u»e,  271-2. 
.    forma,  to  b«  aupplled  by,  1403. 
oath  of  office,  271. 

office  to  b«  kept  at  Osgoode  Hall,  272. 
returns  to  be  made  by,  280. 
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CI.KKK  ()K  TIIR  PIWK»B--(<„(|«,,rf, 
•Miirtty,  wb«i  10  b<  flvrn  Ijy,  274. 

nnltct  10  «1v«.  fffMl  of,  2H. 
tcniir*  of  offlcc,  271. 
CI.KHK    OP    RRCORrw    AND    WIIIT8. 
Qt'lirtiso  TlTi.t:>i. 
uppolntmrnt  of.  2(5-<. 
Chlff  Cl»rk  In  Cuntral  Ofllw.  Ii,  271). 
dntlN  of.    8«»- Cr.'iTiAi.  Orrici. 
fM«  not  to  bf  taki-n  by,  for  hli  own  uar,  271.J. 
onth  of  oBlce.  271. 

»»1  of  Court,  liM  riimody  of,  33,  270. 
tenurp  of  office.  271. 
CLERK  OF  WEEKLY  roi'RT, 
ilttty  of,  1402. 

bow  lierformtd,  2(18. 
fM«  not  to  he  uken  by,  for  h     .  «ii  im,.  j-i  ? 
no  offleor  lo  named  In  Jud.   '       ny, 
CLOSE  OP  PLEADINGS.    S«      I       ,:.iv,». 
COaHOVIT  ACnoXKM. 

abolUhrd.  917. 
CO.MMISSION.    Sm-— Co»TB. 

aulu,  holdlnit  without.  authorl/.e  !   .;i.' 

Art  do«  not  afft-ci  pow*  r  .'■     ;iii  . .  for.  292. 
See — Amj^i/fk. 

power  10  tsiiie,  for  holdlnK.  20S'.*. 
C0.\IM1SSI0N  TO  TAKE  EVIDENCE, 
commlnlonern,  how  named,  749. 

oaths  to  be  admlnlitered  by,  749,  760. 
refusing  to  act,  750,  761. 
to  sign  doposltlons,  760. 
costs  of,  74S. 

dittallowed,  1342. 
Joint,  how  to  be  borne,  750. 
crosa-lnterrogatorles.  when  to  be  delivered,  749. 
defendant,  of,  745. 
depositions  taken  under,  when  to  be  signed,  750. 

copy.  If  taken  In  shorthand,  to  be  certlOed,  760. 
may  be  taken  In  shorthand,  749. 
return  of.  750. 

when  to  be  subscribed  by  witness,  750. 
discretion  of  Court,  as  to  granting.  743.  744. 
documents  produced  under,  750. 

certified  copies,  when  to  be  returned  witli.  7.50. 
may  N'  ordered  to  be  sent  out  of  Jurisdiction  tor  use.  on. 

749. 
examination  under,  how  to  be  taken,  749. 
execution  of.  when  It  may  be  er  partr,  749, 

notice  of,  when  to  be  served,  749. 

on  whom  to  be  served,  749. 
exhibits,  copies  of,  when  to  be  annexed,  750. 
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COMMISSION  TO  TAKK  KVIDENCK— CoHfiMM.-.r 
rs  partr,  ordrr  for,  should  not  be  granted,  T4S, 
txiMtisea  of,  how  to  he  borne,  7Sn. 
t'xiHTt  evidence.  Bhould  not  be  taken  under.  7Jr>. 
t'vldence  taken  under,  when  Hdmtmlblt'  jit 
form  of.  1497-]r»01. 
liiteriireicr  may  U-  cniiilo}  ed,  T4S,  T.'.O. 

must  be  Rworn,  750. 
lultTni^niorlis.  wli^n  to  be  delivered,  749. 
rrosH.  when  to  be  delivered, 
frame  of.  747,  748,  749. 
Impertinence  In,  74Jt. 
leadlnK  (lUfStlons  in.  749. 
joint,  coats  of,  how  borne.  73t) 
letters  rogatory.  In  aid  of,  747. 
-Maater.  when  he  may  issue  order  for,  74S. 
mode  of  examination  under,  749. 
motion  for,  when  to  be  made,  745. 

evidence  required  on,  74r>,  74t',, 
notice  of,  form  of.  7i9. 
notice  of  execution  of,  liow  (o  be  served.  743. 

to  be  plven  to  oi)iioKlte  rmrly.  749. 
motion  for.  form  of,  749. 
oath  of  witness,  749. 

Interpreter,  749-.iO. 
stenograph  er,  750. 
openfiiK.  74K.  7.*»], 

iiral  (lueatlons,  to  be  reduced  lo  wrltiny,  74}*. 
order  for,  form  of,  746.  751. 

appeal  from,  744. 
order  for.  Implied  provisions  m,  74ti-7r.l. 
form  of,  1506-7. 

terms,  when  imposed  I)y,  74(;.  747. 
parties  joining  In,  750. 

may  be  examined  by,  74.1,  744. 
party  residing  abroad,  may  Iw  examined  under.  7i;J.  744. 

refusing  to  attend  under,  effect  of.  71S. 
plaintiff  of,  744. 

Keferee.  when  ho  may  Issue  order  for.  74X. 
reference,  for  purposes  of.  74K. 
return  of,  bow  made.  748,  750. 

extending  time  for.  748. 
shorthand,  evidence  may  be  taken  in.  750. 

notes  of,  to  be  extended  and  certill.  d.  7.'0. 
stenographer,  taking  evidence,  to  be  sworn.  7.'>0. 
■witness,  documents  i»roduced  by.  copies  of,  to  be  certitied.  7r>ti. 
examination  of.  to  be  on  oath.  749.  or  - 
affirmation.  749. 
foreipn.  may  be  examined  under.  74". 
how  to  be  examtnef)  under.  749-7.'.u. 
«bt]i  Kraiili-d.  743.  744.  74.'>. 
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COMMISSIONS  TO  HOLD  SITTIMJS. 

Act  not  to  effect  pow«r  to  issu^,  292. 
COMMIT.     See — Attachme.nt  or  Pkhnon — CoMKMn. 
COMMITTAL.     See— Attaciiaiknt  ni  Puhhox. 

enforcing  judgment  and  orders  by,  1167. 

4jxamination  of  Judgment  debtor,  Tor  default  on,  120l-i. 

release  from.  1205. 
COMMITTEE  OP  LCNATIC. 

accounts,  passing.  Master  to  appoint  time  for,  1024. 

appointment  of,  bow  made,  1019-20. 

balanceH.  paying  Into  Court,  Master  may  appoint  time  for,  l(tJ4. 

bond  of,  to  be  taken  In  name  of  Accountant,  1379. 

compensation,  when  dlsallowpd,  for  not  passing  accounts,  1024. 

paying  balances  into  court. 
1024. 
COMMON  PLEAS.     See— Chikf  Ji.huck  ot  Coiliio.v  PtcAs. 
COMPANIES.    See— COKPOBATio.v. 
COMPENSATION.    See—Pru.'WN.M.  IlKPRKSKMAnvn  —  RtirKivt;u— S ai,ks 

BY  THK  Cot  RT. 

to  personal  r^r' resent  at  ives  for  aervlres,  9,  93C-8. 

how  apportioned,  939. 
trustees  lor  services.  9,  956-9.'.<!. 
COMPROMISE. 

action,  of,  enforcing.  44.  45. 

class  action,  of.  440. 

counsel,  power  of,  to  make,  4T6,  1143. 

Court  may  sanction  so  as  to  bind  absent  persons,  443. 

infant,  cannot  be  compelled  to  assent  to,  47C. 

of  action,  power  of  Court  to  enforce,  44,  45. 

solicitor,  authority  of,  to  make.  1143. 

staylns  proceedings,  to  enforce,  44,  45. 

validity  of,  when  disputed,  ordered  to  be  tried,  791. 
CONDITIONAL  APPEARANCE.     See— APTOARAXrE. 
CONDITIONAL  ORDER. 

abandonment  of,  1155-6. 
CONDITIONS  OP  SALE.  See— Sales  hy  the  Cm  rt. 
CONFESSION  OF  ACTION  OR  JUDGMENT. 

Cognovits,  abolished,  917. 
CONFESSION  OF  DEFENCE  ARISING  AFTER  ACTION. 

costs,  judgment  for,  when  it  may  be  entered,  610. 
form  of,  610,  1481. 

piaintlfC  may  deliver,  610. 
CONFLICT  OP  LAW  ANO  EQUITY. 

equity  to  preval  In  "ase  of,  94.  100-102. 
CONSENT. 

fraud,  wlien  obtained  by,  may  be  relieved  against,  114:1. 

judgment,  how  far  amendable,  1141-3. 
effect  of,  1141-3. 
not  appealable  without  leave.  111,  116,  1142. 

mistake  In  giving,  effect  of.  1141-2. 

order  on.  effect  of,  1141-^. 
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rONSKM'    continuti. 

ord.  r  nol  alipralalili-  nlihoiit  leave,  111.  UK.  1H" 

lilndInK  on  l.itiint.  unless  sanctioned  h>  Court    1143 
reference  to  »|)e,.|al  referee  may  be  ordered  by,  i-'.l   "a  ' 
trial  before  sperl.il  referee,  may  be  ordered  by.  '.':'j  "  ' 
vtltkdratk'al  or.  when  not  allowed.  1141.1 

fll.NSOLIDATKD  RIXES.     Se,.     It,  ,,,,  ,„■  ,■ ,. 

ronllrmation  of,  :ut!». 
date  of  cotnlni:  Into  force,  31,1, 
division  of.  into  ebnpters.  elTeet  of,  M. 
efTect  of,  30ft. 

former   prartire  siipersetied  by,  315. 
Interpretation  of   worda  In,  SISU, 
practice  as  to  matters  unprovided  for  by.  nil 
CONSOLIDATION  OP  ACTIO.NS. 

actions  between  dlHerent  parties,  785, 

defendaiit  and  dlirerent  plalnlllfs.  78; 
plaintiff  and  dltTerent   defendant.';.  7J!.'. 
same  parties,  781. 
conduct  of.  7X5. 
Court  may  order,  781. 
cross-actions,  784. 
effect  of.  781-785. 
-Master's  office.  In.  7S,'j, 
place  of  trial  of.  7S5. 
I)ractlee  as  to,  781-786. 
lest  action,  stayInK  othera  pending  trial  of,  783,  7«) 

judgment  In,  how  far  binding,  784. 
when  ordered,  781-785, 
CONSOLIDATION  OP  .MORTGAGKS.     See     .Moare„„.K    \,  riovs 
CONSTABLES. 

duty  of,  to  Court,  29\. 
CONSTITITIONAL  QUESTIONS. 

procedure  to  be  observed,  when  raised.  1S4,  195. 
CONTE.MPT.     Set^-APPE*,,-  -ATiAiiiMK.vr  or  P.:«so-i-Kx..Mi.vArloN  or 
JriH..MtN-T  DEnTOBs— Isjirvcno.v   —  JiAKlmi  --  SKg.KsTKinoT. 
appeal  liy  party  in,  li2,  110.  113. 

from  order  dIsmisslnB  motion  to  commit  for,  llli. 
awarding  costs  only,  113. 
attachment,  for  refusal  to  make  discovery.  8I1S.  809.  s.-.r..  S.IK. 
and  committal.  dilTerence  betwi>en.  11H7. 
breach  of  imdertaking.  for.  1172. 
costs  of  motion  for.  1171. 
effect  of,  1170. 
execution  of.  1167-'<. 
issue  of  writ  of,  1174. 
leave  to  issue  neeefthary.  1171. 
notice  of  motion  for.  1173. 

service  of.  1171.  117:;.  1171. 
order  for.  Jurisdiction  to  make.  117'J. 
punitive  process,  litis. 
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iri.vATio.v  or 

IKSTR\noS. 


»ONTEMPT— t'o.if(HM*(7. 

Httachment.  imnltlvt!  procfM.  but  not  imrMaarlly  criminal.  S.  110. 

writ  of,  ex«;«tkm  of,  1174,  1175. 
breacb  of  Injunction,  72. 

if  iiftni   riren.  no  liability  Incurred  for.  73, 

11411. 
clearing,  301. 
commit,  notice  of  motion  to,  service  of,  .1171,  1173,  11"  . 

wtien  to  be  returnable  In     hamber.s  or 
Court,  117:;. 
corporation,  how  jHinlibable  for.  1171',  118:;. 
costs  of.  payment  of.  not  made  a  condition  of  discharge.  :j(i;;. 
<'ourt  may  appoint  person  to  execute  Instrument  for  contemnor,  ;JOI. 
<'ourt.  of.  how  punished,  11S7-1171. 
custody,  discharge  from,  when  ordert-d,  301,  301'. 
default,  in  M.  O.,  )iow  proved,  856. 
discharge  of  prisoner.  301,  802. 
discovery,  default  In  making,  808,  809,  855.  856. 
Uisobedlenc4'  of  Injunction,  how  punished.  7i\ 

must  be  wilful,  1168. 
where  order  ultra  vires,  7«. 
tint.-  may  be  imposed  for,  1182, 

liabcuii  corims.  pprson  committed  for,  not  entitled  to,  1175. 
imprisonment  for,  term  of,  may  be  limited,  1181. 
injunction  may  be  granted  to  restrain,  72. 
interfering  with  course  of  Justice,  116!). 
judgment,  disobedience  of,  how  punishable,  1167-8. 
jurisdiction  to  order  attachment  for,  664-5,  667-8,  1172. 
mandatory  order,  of.  72,  1167-8,  1181-2. 

service  of,  to  found  motion  lor,  1168, 


1170. 
1173, 


married  woman, ^liable  to  be  committed  for,  1168,  1203. 

Master  In  Chambers  cannot  entertain  motion  to  commit.  (i6,".  •'■<'>7- 

member  of  Parliament,  by.  1175, 

motion  to  commit  for,  how  made,  664-5,  856. 

notice  of,  service  of,  856.  857,  1173. 
non-payment  of  money,  when  It  amounts  to,  1168,  1170. 
notice  for  discovery,  disobedience  of,  8&5,  8S6. 
order,  disobedience  of,  how  punishable,  1167-8,  117.'. 

of   course,  disobedience  of,  856. 
jiarty.  In,  proceedings  by.  110. 
persons,  not  parties,  by,  1182. 

performance  cii"  aei  by  sonic  other  person  for  contemnor,  USM'. 
publications  calculated  to  interfere  with  course  of  Justice,  1169. 

of  proceedings  head  In  cinuerci,  206. 
receiver,  interference  with.  1021. 
release  of  contemnor.  301.  302.  1181.  1205. 
retaking  possession,  after  dispossession  by  Sheriff.  ii6-'j. 
sequestration  for.     See — Sequestration. 
threatened,  may  be  re8traln>d  by  Injunction,  68. 
witness,  warrant  against  autliorized.  for.  742-3. 


lOU 
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1  ONTIMJKNT  HIUHTS 

I'ourt  may  r.tuie  to  adjudicate  on.  38.  39   5o 
.ONTr.NII.VG  I'HOCKKDI.NOS.    a«.     A„,,m„  v,'   o»„, , 

Pitoct;»:iiiNos. 
CONTRACT.     See-S.u..;.  i,v  ,he  Colk,. 

anion  for  breach  of   when  defendant  out  „r  Om  „  i„ 

for.  354-358. 
breach  of.  when  restrained  by  Injunction.  «7   .Ik 
enforceable  agalnat  defendant,  out  of  Jurlsdicll,,,,    ■  • 
slieclltc  performance  of.  «hen  decreed.  HIT. 

enforced  by  Injunction,  i 
n»....»  Jurisdiction  of  Court  to  deem 

CONTRIBI  TION.    Se^   Tiiiai,  Pa.tt. 

claim  of  defendant  for.  how  proaecuted,  «12.  613    fin 
CONTROVERTED  DOMINION  ELECTIONS 

Jurladlctlon  of  H.  C.  U.  not  affected  l.v  Jnd.  Act   Ins 
CON^•EYANCE.     See-.SA,.Ks  „v    .hk  Co,.»t- -V.vr,,.'  Ok..', 
Canada  Company,  by.  1(.I9. 
Court  may  appoint  peraon  to  execute.  237 
execution  of.  by  Infanta,  bow  ordered.  237 
Maater.  Jurisdiction  of.  to  settle.  r.69.<l7ii.  Im: 
purchaser  entitled  to.  :'3«. 
refusal  to  execute.  237. 
settlement  of.  98!»-7(».   1017. 

where  l.ifants  Interes'ed.  1.117. 
Trust  &  Loan  Co..  how  executed  bv    1..19 
CONVICTION. 

appeals  from  orders  ..uushlng  or  refiisinc  to  iiiiiish.  22.1 
motion  for  under  Cr.  Code.  140-1. 

Provincial  Acts.  22j. 
.luashlnR.  Jurisdiction  of  Court  as  to.  :,.  no. 

security  to  be  given  on  motion  for.   (Uoni.  i. 
f  Prov.  I , 
CO-PARTNERSHIPS.     Set--  F.ir;.xk»s. 
Jurisdiction  of  S.  C.  O.  as  to,  3.  5.  9. 
C.  CC.  as  to,  1312. 
COPIES.     See  CwTs 

certified  when  admissible,  7<0,  741.  760. 
demand  of.  to  be  In  writing,  661. 

of.  documents  In  possession  of  opposite  pai-ty.  awis  of.  . 
produced.  651. 
pleadings,  may  be  written  or  printed.  650. 
proceedings  for  service.  650. 
"  office."  what  are,  650. 

how  certified.  650. 
official,  when  dispensed  with.  650. 
photograph  by.  832. 

.service  of.  lime  tor.  after  demand,  6.'.1 
.Inir  for  dellviry  of.  after  demand,  li.ll. 
"  true."  what  are.  650. 
t>-pe  wrKtt-n.  may  he.  650, 


Hi. 

22t. 


li>l:^ 


6%. 

f,  ■'.  u-i:. 


lOUNWALU 

thrw  sUthinK  or  II.  C.  D.  w  111'  ln?l(l  at,  207, 
•  OKONERS. 

rpturn  ol   in-ocess  by.  procfdiiPf  tu  comiicl.     See— SH^nii  k". 
fillies  relailiif:  10  sht-rlff,  apply  to.  "IH, 
.  OR FORATION .     See—  Ul-scov Kin . 

cutinoi  8U(?  or  defend  In  person,  ^'^~i. 
(.'olonlal  Uovernnieni  is  nui,  344. 
(oiiiempL  by,  liow  pnntshed.  llTli,  118i. 
•lomlclle  of.  353. 
lorelKii,  service  of  wril  on.  340-:!44. 

"carrying  on  businesB  In  Ontario,"  342.  343. 
Uovernnient  Is  not,  344. 
oil'icir  uf,  wben  he  may  be  made  a  defendant,  424. 

examination  of,  for  diBCOvery.  797,  798.  79P.  HOti. 

how  far  evidmice,  SMii. 
production  of  documents,  by,  H2~. 

servants  of.  examination  of,  for  discovery,  7ft7-798,  799-800. 
service  of.  how  it  may  be  effected.  340,  341. 
writ  of  summons,  how  served  on,  340-344. 
COSTS.     See — Admisi.stratiox — Appeal  —  Colnty  Culbts  —   UowKit 
— EJKCTMEM-  —  I STEBPLEAUEB  —  M-ISTER— MORTOAUE  ACTIOXS 
—  SALE.S  BY  THt  COl  IIT — SeCIBUY  fOK  Co.S'lS  —    SOLlCli'nit  — 

Solicitor  a^u  Clie.^t  ~  Taxation  —  Tax[.mi  Ofiicers. 
abandoned  motion,  ol.  1328-9. 
"abide  the  result,"  meaning  of.  253. 
action,  within  jurisdiction  of  C.  C  of,  1309  1319. 

of,  when  disposed  of  in  Chambfns,  248,  244. 
brought  without  notlcp.  252. 
adjournment  of  trial,  of.  724. 
iidrninistralion  action,  of,  1*47. 

Master's  discretion,  as  lu,  1257. 
commission  In  lieu  of,,  1323-6. 
creditor  when  entitled  to  as  bHween  .solicl 

tor  and  client,  462. 
deficiency  of  assets,  in  case  o',  247. 
when  unnecesfarry,  1243,  1253. 
See — Master. 
admit    notict!  to,  whin  n.cessary.  to  get  costs  of  jirovtnf:  docuiueiit, 

1341. 
occasioned  by  refusal  to.  1341. 
affidavH  of  disbursements,  by  whom  to  be  made,  1342. 
form  of,  1342. 
when  aiJmlsslble  on  question  of,  733. 
alimony,  in  action  for.  900,  901-9O3-904. 

how  payable,  903-904 
allowance  of,  by  Master  In  taking  recounts,  92i>,  :.51-950. 
alternative  claims,  in  case  of.  260. 
anundinB  pl.-adlnss.  of  motion  for  leave  for.  i67,  5T2. 
unte  litem,  incurred.  133". 
oitHT  proctedinKP.  t'lll. 


Kill 


ixuts. 


COSTS     Cuilliilmil. 

appedl  lu  u>.  n:-U6,  283. 

froni  jliitdncut  or  ordor  ua  to.  when.  I,.a\ 


'  llfCtJsiMiry,  U] 


llDntfc«ssary,  113 

order  for.  UKUIriM  sallcltor  l*r«o.iall)    114  '  '""' 

report,  of,  llir.g. 
of.  when  Court  equally  divided.  ]<S. 

See — Apfkal. 
reiHieellnu.  when  It  lies,  lIl-Hi. 

does  not  He,  HI. 
taxation  of.    See  in/ra— taxation, 
arbitration.  Jurisdiction  as  to.  In  case  of.  iir. 

of,  taxation  of,  1344. 
"  as  between  solicitor  and  client."  133(i. 
assessment  of  damages,  on,  263. 

attachment  of  debt.  of.  in  dlseretion  of  Court  212.  243 
award,  payable  under,  taxation  of,  IS44. 
bill  of.  delivery  of.     Se.--Soi.inT0»  Am  Ol  KM 
rwr..*  w  tnalnl.  of.  In  action  ky  one  of  several  14-, 
rhanbem.  when  AspMed  M  la.  243.4. 
••barging  order  tor,  may  be  granted.  303.  1357.8 
claim  for,  when  ,0  be  Indorsed  on  writ  of  summoni.   OT" 

aubje.M  to  taxation.  IS28. 
cl,u»  action,  in.  occasioned  by  aM«rla«  by  separate  sol«,.o,-  1!  '7 
.llent.  delivery  of  Mil  of,  to     ..,«e~S«.im™,  ^x,,  Ciiev, 
...mn,l,»l„„   in   lie,,  „f.  ,„  administration,  and  partition    ,«,l„n, 

apportionment  of.  1:124..-,, 
how  estimated.  1324.  132r.. 
to  take  evidence,  of.  1343. 

dlBallowani.<'  of    1^4" 
confes.?lnn  of  defence  arising  after  .ictlon.  on    .iln 
contempt,  of.  113, 

copies  of  documents.  In  possession  of  opposite  [iarly.  of,  .;-,! 

pleadings,  for  interlocutory  nintloiiti.  of.  133:, 
"costs,  charges  and  expenses,"  113, 
"  costs  In  the  cause,"  258. 
counter-claim.  In  cases  of.  260-263. 
County  Cotirl  .scale  of.  when  applicable 
<'ourl,  Jurisdiction  of,  as  to.  238-26-( 
creditors,  of,     ,See— AnMi.MsTBATio> 
crim.  con.  in  actions  for,  131], 
Crown,  In  actions  by,  or  against.  244.  J4.^. 
liehl.  or  damages.  In  actions  for.  1317-8 
'Ic  die  in  dieui.  In  alimony  action.  900.  901,  wr, 
defence  arising  after  action,  on  confession  of.  6ln 
defendants   Improperly   severing,  of.   1327,   1335,    133« 

falling,  may  he  ordered  to  pay  co-defeiiflatil  .v  L',',1    ■:'> 
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dpfcndants  railing,  may  be  ordered  to  pay  plaintirr'!,  cosIh  or  add- 
ing defeodantti  a> 
to  whom  he  failed, 

misconduct  of.  when  it  may  disentitle  them.  to.  :'5:. 

253,  253. 
not  ai>|)earlng,  when  not  entitled  to,  though  action  diK* 

missed,  858,  864. 
succeeding,  not  ordered  lo  pay  pUlntttT's,  253. 

coata  ordered  to  be  paid  to,  when  recover- 
able from  oo-detendant,  260,  134v. 
primi  f(ui*'  entitled  to,  263. 
when  mtlrled  to,  of  adding  a  plaintiff  who  falU,  I'BO. 
delivery  of  Mil  of,  lo  client.    See— 8oliciw«  an*  Cueni. 
dlMltowanee  of,  of  onnanaanry  pr«cee«h»gB,  13S4-13S". 

action    tor    admlniatratlon,    1243, 
1253. 
disbursements,  affldavU  of,  by   «hoiu  to  Im^-  made.  1342. 
form  of,  1342. 
plalntlff'B  in  alimony  action,  900,  90S. 
tarlffa  of.    See — TARitfs. 
discretion  or  Court  as  to,  114.  238.  251-263,  659. 

cannot  be  delegated  to  Taxing  Officer,  252. 
when  appeal  from   lies.  238.   251-257. 
examples  of,  114. 
Judicial  offlcers  as  to,  238,  659. 
divided  success.  In  cases  of.  259-260. 
Division  Court  case  brought  in  S.  C.  O.,  1309. 
C.  C,  1309. 
scale  of,  when  applicable  In  S.  C.  O.,  l"09-t:U9. 
C.   C,   1309. 
documents,  of  proving,  when  admission  refused,  1341. 
dower,  when  recoverable  in  action  for.  393-4. 

not  recoverable  In  action  for,  384. 
equitable  relief,  In  actions  for,  248-250,  1318,  1319. 
ernweoue  principle,  when  awarded  on,  appeal  lies.  26.1. 
fsute   payable  out  of.  revision  of.  1346-7. 
"  event,"  following,  effect  of,  238.  259.  262. 

meaning  of.  259.  262. 
evidence,  shorthand  notes  of,  1344. 

See  au/)ra— documents. 
examination  for  discovery,  of,  1326. 

when  allowed,  1326. 
Interlocutory,  of,  1326. 
01  judgment  debtor,  discretion  as  to,  243. 
•  xceedtnp  $30.  not   to  be  allowed   without  taxation,  ewept  by   a 
Judge,  1323. 
what  are  taxable,  cannot  be  ordered,  255,  132G. 
execution  for.  when  It  may  issue  before  revision.  1346. 
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COSTS—  c'oitlmiic</. 
f*x»cuton,  of,  118. 
cxlwm,  of,  10  qualify  tbrni  to  give  rvldriici',  731'. 

Improperly  employed.  730. 
fees  of  Court.  larltT.     Ste— TaWITk. 
tmuclary  character  of  lultor.  how  II  afTitts,  24Z.  I'ls. 
followlnii  "  event. "  S38.  1'59.  265. 
forelm  Judginenl,  of  action  on.  213. 
fraud  Improperly  charged,  255. 
"  full  coau,"  meaning  of,  241. 
'•  full  coBtB  and  expensM,"  meaning  of,  241, 
Kamlahee  procMdlngl,  of.  In  dltcrellon  of  lourl.  ;'i:i, 
Kross  sum  for.  may  be  allowed,  1813. 
guardian  ad  Htem,  of.  1326. 

Improper  cbargea  In  pleadlnga.  elfeet  of  as  to,  2.i.'. 
;■■  '-ini.  when  he  may  be  ordered  to  pay.  2r.l,  25.S.  I32t;. 
next  friend  of.  may  be  ordered  to  i>ii.\.  2r.n. 
See— OmciAL  ui  .iiuiu.^. 
iiiiereftt  on.  when  allowed.  19a,  !?>••.  llsi.  ititj. 

not  allowed,  llill. 
Interim,  In  alimony  action.  !K)0.  901,  SOS. 
Iiiterloniiory  application,  adjourned  to  trial.  i.t,  j;:.  :: 
order  an  to  not  reviewable  at  trial,  to8. 
set  Off.    of.    13.11.    1332.      Si'e    iii/rn     m  t  nIt, 
"  In  the  cause,"  258. 
Issues  tried  by  jury.  of.  23f*.  542. 

several.  In  case  of.  2S»-2<3. 
joint  debtors,  atalnsl  »hom  separate  Jurtgiiieiils  <.nt.r..t. 
joint  tortfeasors,  against.  8til. 
Judge,  jurlsdkllon  of,  as  to,  238  264. 
judgment,  default  by,  on  what  scale  taxable.  132.'. 

lor,  on  confi-ssliiK  (lefent-v  arisini;  jipti  ai'ioii.  < 

to  direct  pajtnent  to  suitor^  HW 
when  no  appeal  from,  as  to.  lll-WV  263. 

without  teaw,  IIMU', 
without  trial,  on  what  scale  ta\aWe.  1S~ 
judicial  olllcers.  Jurisdiction  of,  as  to,  238. 
jurisdiction  of  Court  as  to.  238-2€4. 

where  Court  has  none,  H37. 
jury  cases,  in,  23S.  242, 

recommendation  of,  as  to.  not  regarded.  2f;i. 
leave  to  appeal  from  order  iis  to,  when  nej-essary.  111  H'; 
leave  to  attend  proceedings  In  M.  O,.  elfect  of.  ii.i  fn,  le: 
liability  of  person  revlvlUK  action,  for.  7r.!    .i;f« 
libel.  In  actions  for,  1311. 
Men  for.    See — Somcitor*, 
llQUldator.  of.  246. 

liability  to  pay.  246, 
lump  sum  may  be  awarded  for.  1323, 
maps,  of,  affidavit  as  to,  1342. 
intirrit-il  \Mtniaii.  may  b*'  ordered  to  tmy.  2^0, 
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COHTH—VvHhnuvti. 

minutes,  or  motlou  to  vary,  115i>. 

mlMMMiduct  of  pkrtlw.  effect  of,  u»  to.  2o2,  jr>3,  llSo, 

mliiJolDdfr  of  partlefe,  occauloncd  by,  410.  oTJ. 

mlatKke,  occasioned  by.  not  to  b«  allowed,  1334,  Ul«. 

models,  or,  1341*. 

money  paid  Into  Court,  bow  payable,  :!57. 

mortRaitt>t',  rlsht  of,  to,  113,  114.  238. 

chargeable  by,  against  mortsagvd  esintf,  9:A-:i. 
iiiiitloii  abandoned,  or,  tlTK.  07;*. 
neglect  to  bring  In  bill,  or  tax,  133U. 
negligence,  occaaloned  by,  not  to  be  allowed,  IJot.  i:!ti>, 
new  trial  on  payment  of,  default  In  paying.  115b. 

taxation  o(,  11S6. 
next  friend  of  Infant,  liability  for,  250. 
nominal  damages  recovered,  '252,  253. 

when  taxable,  1330. 
nominal  plaintiff,  real  litigant  mny  b*  ordered  to  pay.  '2oO. 
non-jury  cases,  In,  238,  l.'4(i. 

discretion  as  to,  bow  exercised,  :.'51'2o>). 
noil  paymeiM   of.  siaylnn  proceedlnps  for,  47 
noD-8Uit.  wt  anide,  126. 
•  DO  order."  as  to,  effect  of.  i'4y. 
not  admitting,  occasioned  by.  1S41. 
Official  Cuardlan.  of,  251. 

how  payable,  l'.'iI. 
nf  abandoned  motion,  132S. 

action,  wlitn  dUposed  of  at  trial.  238,  241. 
In  Chambers.  24.1. 
juditnieni  entered  without  trial.  243. 
adjouninit'iit  of  trial.  7-4. 
administration  action.  247,  248,   1323. 

commission  in  lieu  of,  1323-132C. 
it;!;eii(.  whoKe  prlnrlpal  Is  paid  by  commission,  may  be 

alimony  action.  9U«,  901.  9t>8,  S04. 
amendment  of  pleadings,  motion  for,  557,  572. 
appeal.  242. 

when  Court  egually  Mvlded,  146. 
from  report.  1117-8. 
to  Privy  Council,  1345. 
arbitration,  taxation  of.  1344. 
attachmenr  of  debts,  242,  243. 
charging  order.  13&K. 
rlass  actlonti.  244. 
copies  of  documents,  651. 

evidence,  for  tnotien  against  judgment,  1093. 
r>leadlB£8.    1335.     See — Staiksikst   of  Ci,ArM  — 1 

MKWT  Of   DcrBNCE. 
proceedings  In  posiwBBioii  of  opposite  party,  6;')t 
writ      Set- — Wkit  ok  3i  mmo.'vs. 


taxetl. 
13  2.".. 
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rOMTS     1'uHtinufii. 

of  loiiniiT  dalni,  .'tin  jii::.  \,\\o. 

i'ounty  Vmirl.  nrtloti  within  Jurlnrilnlon  of.  bruuiht  in  s  r  i 

Crown,  In  artlon*  hy.  or  Ufalnst,  ZU-h.  7  IS. 
defendant!  Improperly  severing,  1335,  1318. 

appearlnic  hy  Mine  nollrllnr.  wh.-i.-  ..n-  Hiircei.Kfi 

Dlvl«lon  Court  eaw  bmiiRht  In  s.  r,  o..  13i)!*. 
eiiuliy  actloni,  24i-260. 
examination  for  dlicovery.  ISZfi. 
Inlertoontory,  1120. 
of  JudRment  debton,  ITM. 

witness  before  IfIhI.  not  iis<<<|.  ]?,2f,, 
execution,  olTlcpr  to  indorse.  Ilftl. 
'■X  iturte  orders,  1327.  1837. 
experts,  7S0-2. 
KuardUn  an  Utem.  1316. 
habioM  (orpuM  proceedings,  238. 
interlocutory  appilrallons.  338,  240, 

adjourned  to  (rial.  j'tT-.'.A. 
previously    dlHpoHeil    yf.    cannot    h 
affected  by  JiidjiiiiiT'i  ai  trial.  .':.i 
or  by  tAxlnr  omcrr.  l.li:. 
iii-ii  iw  t   t'XHtiiitiitllnni'.  l-ti'tj. 
li<iiildHtors,  2i6.  247. 
maps,  1343. 

married  woman,  ::^<i.     Sf>e  — Ai.nntNT. 
models,  1343. 

mortgagee,  113,  238.  248.  1083. 
motion  Hbandoned,  1328. 

countermanded,  1328. 
rr  pnrfr.  1327.  1337. 
Interlocutory,  241.  242,  257. 
to  commit,  113. 
to  vary  minutes.  11B2. 
next  friend,  250. 
Official  Guardian,  261,  1326. 
partition  action.  12A3,  1264,   1323-182'!. 
partnership  action,  252. 

party    unnecessarily    represented    by    Hepsraie   soli(tior.   13-7 

1341.  1338-9 
.-lans,  1343. 

proceedings  bffore  Judicial  officers.  238.  241. 
generally  In  S.  ('.  O..  240, 
out  of  Court.  239. 
to  save  expanse,  ISrtn. 
Where  Court  has  no  Jurisdiction,  i'4l. 
prohibition  proceedings.  1284. 
proving  documents,  1341. 
quashing  convictions.  238. 


^ 
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solldtor.    1"; 
in4t.  1338 


COHTH—ioHtmueit. 

ot  ri>tel\>rs,  L'4tl.  •2i7. 

rvfuMi  to  admll,  occB»lon*-d  by.  1S41. 
ii«voral  nciloni,  on  Mune  bond,  etc.,  1326. 
iHiim,  Riicc#M  divided,  359,  263-a. 
KttnilBr  aetlonf,  1137. 
Rhorthand  notes,  1094-6,  1844. 

reporter,  1344. 
RoHcltor  mortRagee,  or  tniitee,  964,  966. 

■utntt  or  dffendlnR  In  penon,  345.  1335. 
special  rommlsitloner  to  Uke  evldenc<<  abroad,  i:tl3. 
^trlklnu  out  pleadlnRs,  etc.,  (or  Rcandal,  574. 
.-.ultora  In  perinn,  245,  1335. 

Hdurlarr  eapaeltr,  245-247. 
surveyfl,  1343. 

laklnic  bond  or  other  security  off  men,  for  miit,  1345. 
teatamentary  acttonH,  266. 
third  party,  252. 
trustee,  238,  243-347.  249. 
unnecessary  actions,  255. 

iimdavits,  1340. 
proceedlnfts.   1334,   1340, 
unsurivHHful  plaintiff,  418, 
vesting  order.  236,  lOlA. 
uitnesseti,  1342,  1343. 

public  otflcers,  a»,  292. 
reMted.  1342. 
writ  of  summons,  257. 
offer  of  amends  before  action,  effect  of,  aa  to,  262. 
one  of  several  plalntlffa  railing,  260. 
one  set  to  defendanta  Improperly  severing.  133R-9. 
order  of  H.  i      I),  as  to,  to  direct  payment  to  suitor,  and  not  to 
solicitor,  1133 
when  appealable,  112-3,  263. 
not  appealable,  111-112. 
leave  to  appeal  from,  when  to  be  applied  for,  115. 
to  continue  proceedings,  when  It  may  be  lamied  to  recover, 

772. 
out  of  estate,  when  ordered,  25t;. 

legatee  when  entitled  to,  23"..  247,  249,  133C. 
order  directing  payment  cat  of,  appealable,  114. 
personal  representative,  when  entitled  to.  J19. 
revision  of  taxation  of,  1346. 
testamentary  cases.  In,  256. 
trustee,  when  entitled  to,  245.  246,  247. 
over  caution.  Incurred  through,  not  to  be  allowed,  1334, 
partition  action,  commission  to  be  allowed  In  lieu  of,  1323-6. 

when  Increased  by  incumbrances  on  shares.  I32o. 
party  and  party,  what  not  allowable  on  taxation  between,  1334, 
payment  in  satisfaction,  plaintiff  when  entitled  to.  after,  243-4,  L>r>7. 
of  amount  claimed  by  writ,  taxation  of.  after,  1328. 
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parmcDt  of,  out  oC  Court,  to  solicitor,  t:i:< 
personal  representative,  of,  245,  246,  1147, 


See  — PKltsu.NAI,    I 
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may   be  ordered  lo  puy,  uf  uimecfssu 

action,  245,  247. 
obtaining  order  to  continue  iirocfodini 
liability  for.  7(1*;.  76!*. 
ptalutifT,  ordered  to  pay  third  party'R,  ti^K. 

one.  of  several,  falllns,  418. 
plans,  or,  1342. 

r>ower  by  will,  to  executor  or  trustee,  lo  cbargf.  efffci  of,  95,".. 
iToceedlngs  tending  to  save  exiwnse,  of,  wUtu  allowable,  l3;io, 
[irolit.  whpn  recoverable  by  solicitor  mortgagee,  y.'».".. 
trustee.  954,  ijjj, 

Jigiilusltlilrd  |iart>,:': 
proportionate  part,  of,  may  be  ordered.  1*55. 
riuaahlng  convictions,  of,  238. 
questions  atfecUng,  may  be  stated  In  report.  91'*. 
receiver,  of,  246. 

ordered  to  pay.  114.  246,  247. 
Referees.  Jurisdiction  of  as  to,  228,  232. 
reference  to  Referees,  of,  228.  232. 

as  to  title,  of,  1016. 
refusal  to  bring  In  bill  of,  1^3n. 
report,  when  not  to  be  Inserted  In.  until  revision.  KM'!. 

questions  affecting,  may  tie  stated  In,  ^~'>. 
reserved,  when  to  be  disposed  of.  1131. 

but  not  dUposed  of,  omlaslon.  how  remedied,  1131.  114 
retaining  fee,  paid  by  client,  when  allowable.  1430. 
trustee,  when  allowable,  955. 
revision  of  taxation  of.  when  necessary,  1346. 

cannot  be  waived,  1C47. 
duty  of  Taxing  Officer  on.  1347. 
execution  tjefore,  when  It  may  issue.  \Zi 
sum  for  costs  not  to  be  Inserted  in  jtid 
ment  or  report  until  after.  1114)1. 
revivor,  for.  772. 
scale  of.  appeal  as  to,  lift. 

applicable,  243,  1309-19. 

,  when  Judgment  entered  by  default,  24,",  13J:! 

without  trial,  2  cms; 
money  paid  Into  Court,  1342. 
Court  may  give  direction  as  to.  1323. 
interest,  how  far  included  In   claim,  for  [lurjiose  of  AH( 

mining.  1311. 
taxing  officer  may  make  all  necessary  inquiries  for  detf 
mining,  1323. 
scandal  of,  application  to  taice  proceedings  off  flies  for.  '■74. 
security  for,  875-889,    See — Skcubitv  toa  Costs. 
set  off,  of,  when  allowed.  1331-4. 
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set  off.  of,  daDiages  aiid   costs,  not  to   prejudice   solicitor's  lien, 

1332-4. 
lion  of  solicitor,  wlien  no  bar  to,  1332,  1333. 

not  to  be  ma'de  to  prejudice  of, 

1332-3. 

of  extra,  occasioueri  by  bringing  In  wrong  t'oiirt,  ir.'fi. 

several  actions,  of,  on  same  instrument  where  one  only  necessary, 

1326. 
defendants,  against  wbom  separate  judgments  entered.  SfiO. 
iBBuea.  of,  259. 
severing  improperly  in  defence,  one  set  allowed.  1335,  133S-y. 
SlierlK's  liability  for.  for  not  returning  writ.  1194. 

In  interpleader  proceedings.  12f»7.     See — l\,Kiiri.E.\(>i:i:. 
sliortband  notes,  of.  1344. 

reporter,  of.  1344. 
solicitor,  lien  of,  tor,  11(17-911. 

not  to  be  prejudiced  by  set  off.  1332-4. 
ordered  to  pay,  appeal  by,  114. 
paid  by  salary.  1329. 
payment  to.  out  of  Court,  1393, 
prosecuting  proceedings  for  his  own  benefit,  1341. 
slip  of.  occasioned  by,  not  recoverable,  1336. 
trustee,  power  to  charge,  955. 

when  entitled  to,  964-955. 
solicitor  and  client,  as  between,  trustee  when  entitled  to,  247. 

unusual  proceedings,  when  allowed  between. 

1338. 
special  Indorsement,  costs  claimed  by.  raay  be  taxed,  1328. 
staying  proceedings  for  non-payment  of,  47. 
statutes  as  to.  how  far  in  force.  239. 
stop  order,  liability  of  party  obtaining,  for,  1386. 
success  divided.  In  cases  where,  259,  2«2-3. 
suitor  in  person,  suing  or  defending,  of,  246,  1335, 
sum  in  gross  for,  may  be  ordered,  132S. 
surveys,  of,  1343. 

tacking  to  mortgage  debt,  1050,  1051. 
tariff  of.  1345.     See— T.»KiFrs. 
taxable  oniv.  can  be  awarded,  255. 

except  by  statutory  authority.  255. 

taxation  of.    See— Taxation-. 

abandoned  motion  of,  1328, 

.-ippenl    from,   to   Judge   In    Chambers     (party    (ind 
party),  1126-8. 
In     Court      (solicitor     and 
client),  1125. 
a,>pe»l  from,  discretion  of  Taxing  Officer  not  Inter- 
fered with,  on,  1126-7. 
evidence  on.  605,  1127. 
time  tor,  505. 
when  It  lies.  li:.')-fi 
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taxation  of.  "as  bplw^en  sullrltor  an6  clU'nt,"  ia3t!. 
attendance  on,  1336. 
authority  for.  1329. 
Award,  under,  1345. 
bolwwn  imrty  and  party.  13291337. 
■olicitor  and  client.  1338. 

See — SouciToit  .\Nn  Cmk.m. 
costs  rlalmed  on  writ,  allir  imyniiiit.  13:s, 

bill,  neglect  to  brine  In,  (or.  133ii. 
default  Judgment,  In  rase  of,  416.  13J9. 
defendanta  unnecessarily  severing,  of,  l33s, 
discretion  of  Taxing  OBlcer.  on.  lli6-7. 
estate,  where  payable  out  of,  134(i. 
exceeding  »30,  13:'3. 

express  reference  for,  unnecfasary,  13:'Jt. 
fixing  without.  416,  1329. 
notice  of,  one  day's,  sutliclent,  133(1. 
objection  to.  how  taken,  1125-6.  1348. 
order  for.  between  solicitor  and  rllenl.    See—;; 

TOH  AND  CUKXT. 

parties  entitled  to  attend,  1330. 
payable  out  of  estate,  1336. 
Privy  Council,  when  awarded  by,  189.  131;. 
review  of,  by  taxing  officer,  1348-9. 
revision  of,  when  necessary.  1346. 
set  off  may  be  allowed  on,  1331-4. 
solicitor  and  client,  between,  1338. 
solicitor  paid  by  salary,  whore,  1329-30. 
suitor  In  person,  245,  1335. 
unnecessary  attendance  on,  to  be  disallowed,  13 
when  action  brought  In  wrons  Court.  1309.  ISK 
taxed,  when  allowed  In  lieu  of  commission.  1325. 
Taxing  Officer.    See— Taxing  OtncKKs. 
tender,  after  suit,  effect  of,  on,  257, 

before  suit,  effect  of,  on.  252. 
testamentary  cases.  In.  256. 
third  party,  may  be  ordered  to  pay,  628. 

be  paid,  62li. 
made  defendant  at  his  own  request.  629. 
title  to  land,  of  reference  as  to,  1016, 
trade  marlt,  Infringemenl  of,  in  action  for,  252. 
trial,  adjournment  of,  724. 

day.  costs  of,  at.  what  are.  724. 
truitee.  appeal  by,  as  to,  where  allowable.  249.  263. 

"as  between  solicitor  and  client,"  when  entitled  to. 

"costs,  charges  and  expenses,"  of,  113. 

guilty  of  misconduct,  deprived  of.  247.  249.     See    Tki  ■ 

ordered  to  pay.  245-247. 
liability  of,  as  to,  245. 
power  by  will  to  charge,  effect  of.  95.i. 


130. 

■ii:i. 
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330. 
329. 
)f.  133S. 


lUowed,  1330. 
1309,  nw-llil. 


titled  10.  247. 

See  -THisTKr. 
17. 


COSTS— Con  ( i  n  iicd . 

trustee,  rights  of,  as  to.  out  of  esta>.  23R.  lt.'.;t-fi. 
unnecessary  action  for  admin istratlon,  or  partition,  of,  1243. 
appearance  on  motion,  of,  1341. 
attendance  in  M.  O..  of,  466,  1327. 
proceedings,  13340. 
unusual  proceedings,  of,  not  to  be  allowed,  1334. 

duty  of  solicitor  as  to,  1338. 
when    allowed    between    solicitor    an 
client,  1338. 
varying  minutes  of  Judgment  or  order,  of,  1152. 
vesting  order,  of,  236. 
witnesses,  of,  292,  1342. 

evidence  immaterial,  1342. 
rejected.  1342. 
writ,  issue  nf,  effect  of,  on  right  to,  257. 
COUNCIL  OP  JUDGES. 

extraordinary  meeting  of,  90. 

purpose  of,  290, 

to  be  held  once  a  year,  290. 

report  to  Lieutenant-Governor,  290. 
COUNSEL.    See— Barristers. 

action  for  fees,  may  maintain,  1411. 
addresses  of,  at  trial,  716-718. 

appeals  from  officers  act'         i  Chambers,  to  be  argued  by,  1119. 
begin,  right  to.  716-718. 
compromise,  powers  of,  as  to,  1143. 
mandamus,  motion  for,  to  bs  made  by,  54. 
reply,  right  of.  716-718. 

solicitor  not  liable  to,  for  fees,  unless  so  agreed,  1411. 
may  pledge  client's  credit  for  fees  of,  1411. 
COUNTER-CLAIM.    See— County  CotnT."*. 
against  plaintiff  alone,  520. 

and  third  party.  521.  522. 
allowed,  examples  of,  526-527. 
amendment  of,  by  defendant,  551. 

time  for.  552. 
arising  after  action,  may  be  pleaded,  608. 

defence  filed,  how  set  up,  609. 
charging  order  in  respect  of,  1356. 
close  of  pleadings,  after,  535,  536. 
confession  of,  arising  after  action.  610. 
continuing  proceedings  on,  on  death  of  defendant,  768. 

See — Order  to  Costisue  Proceedisos, 
costs  of,  260-263,  1310. 

set  oft,  1333.  1334. 
Crown  may  set  up,  520. 

defence  to,  arising  after  action,  may  be  pleaded,  609. 
reply,  how  set  up,  609,  61ft. 
dc'ault  of.  Judgment,  how  obtained  on.  515.  860. 


jo-jt; 


iM>K\. 


rOL'NTEHCLAIM-  roHn*iHfi/. 

dHfenci-  to.  by  plaintiff,  r>K.,  tUf 

third  party,  515,  ti09. 
(Iprences  to.  515,  525, 

arising  after  delivery  of,  (i09. 
lime  for  delivery  of,  .'»15. 
(leftMidant  may  plead,  41,  516. 

not  bound  to  plead,  -11. 
pleading,  not  a  "  plalntlfr, "  r,. 
delivery  of,  after  notice  of  motion  for  jiiiiyni.nt.  .'l:, 

time  for,  511-513. 
disallowed,  examples  of,  527-531. 
discontinuance  of  action,  effect  of  uh  to,  790,  7»ti. 
effect  of,  522,  523. 
entitling,  513,  514. 

essential  that  relief  be  claimed  thereby  iisuliisi  rilainllft,  rii'O. 
form  of,  513,  514,  525. 
Independent  action,  how  far  It  is,  523-32j. 
injunction,  for,  when  necessary,  62. 
Judgment  on,  531,  532. 

In  default  of  defence,  how  obtuliied.  S60. 
leave  to  set  up.  after  Judgment,  terms,  689. 
matters  arising  after  action.  608. 

not  necessarily  an  answer  to  motion  under  U.  r.7,  for  judgment.  Si-v 
pay:  lent  Into  Court  in  satisfaction  of,  781. 
plaintiff,  how  far  pleadable  by,  alf.. 
aralnst,  520.  521. 

and  third  party,  521.  521'. 
receiver,  for,  when  necessar;'     5. 
relief,  prayer  for,  in,  525,  598. 
reply  to,  535,  536. 

security  for  costs,  defendant  pleading,  may  be  reiiulrfid  w  ?.'.\t 

SSf<. 
separate  action,  how  far  regarded  as,  52».  5ii4. 
service  of,  on  parties  lo  action.  511. 
third  pardeR,  513-514. 

out  of  Jiirlsdictiui),  ^47. 
set  off,  297,  517-519. 

several  plaintiffs,  separate,  against  each.  418. 
stay  of  proceedings,  may  be  ordered,  until  dinpofifd  of.  j^I. 
striking  out,  527-531. 
style  of  cause  In,  513,  514. 
third  party,  may  be  served  with,  out  of  Jurlsdiciion,  347. 

cannot  be  added  by,  unless  plaintiff  u  party,  '<-i- 
and  plaintiff,  against,  521,  522. 

delivery  of,  534. 
form  01,  ZVi,  514. 
not  entitled  to  set  up,  515.  522. 
time  for  dpiivery  of,  Gil.  314. 

defence  to,  515,  52.'. 

expiry  of.  delivery  iiftt-r.  ."ill  .'1-. 
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linllff,  rn'C'. 


r  judgment. ' 


quired  lu  ; 


n.  347. 
party,  "iiM. 


,  for  Judsnient,  4u7. 
.',  for  Judgment,  6SS. 


COUNTEK-CI.AIM     ioufww  <l. 
trial  of,  'iSI. 

when  an  iwer  to  motion  under  K. 
iindpr  It. 
withdrawal  of,  790. 
COUNTY  COURTS. 

accounts,  and  in(|uirlt'8  In.  lo  whom  to  he  directed,  i:il5. 
iirtioHH  In  may  lie  (rnnaferred  (o  S,  ('.  O.,  ir,I2,  ^^V^. 
appettls  from,  US,  lift,  12fi-134. 

uhandonment  of,  134. 

certlfjinv  proceedlngu  tor,  130.  13-'. 

result  of.  131,  134. 
routs  lis  to,  when  entertained,  126.  127. 

of.  134. 
discovery  of  new  evidence,  on,  12fi. 
evidence  on.  130.  181. 
extending  time  for,  131.  134. 
jtidgmentB  and  orders  appealable,  12ti,  127,  1^15. 
Jury  actions,  In,  127. 
new  trial,  may  he  granted  on,  131. 
non-Jury  actions.  In.  127. 
nonsuit.  In  case  of,  127. 
notice  of.  134. 
orders  made  on.  131. 

interlocutory,  no  appeal  from,   127.  120. 
pleadings,  etc.,  to  he  certified  for.  130,  132. 
quashing,  134. 
setting  down,  131,  133.  134. 
staying  proceedings,  pending,  ISl. 
time  for,  131. 
appellan^  who  may  be,  126. 

certifying  proceedings,  for  appeal  from.  130,  132. 
changing  place  of  trial  In,  1438. 
Clerks  of,  books  to  be  kept  by,  143S. 

deputies,  appointment  of,  271. 
dut7  of,  1438. 

on  transfer  of  action  to  S.  C  O..  1312. 
moneys  in  Court,  duty  as  to,  1439,  144f>. 
costs,  when  Court  has  no  jurisdiction,  1315,  1437. 

scale  of,  when  appMc^ble  to  actions  In  S.  C.  O..  1309. 
covenant,  jurisdiction  as  to  actions  on,  1311. 
cross-appeal,  when  necessary.  126. 

Crown  interested,  when  reference  may  be  ordered,  1316. 
counter-claim,  limit  of  jurisdiction  as  to,  1311-2,  1313. 

defendant's  right  to  bring  action  for.  In  S.  C.  0., 

1313. 
transfer  of,  to  S.  C.  0.,  1313. 
when  beyond  Jurisdiction  of,  1313. 
damages,  jurisdiction  of.  as  to.  1311-]'<>12,  1317-131S. 
debts,  Jurisdiction  of,  as  to.  1311-1312,  1317-1318. 
defence,  or  counter-claim,  beyond  jurisdiction  of.  1313. 


1{)'2S 


DivlHlnnal  (.'ourl,  appeal  in.  from.  UK.  li;i.  ]:'<M:;4, 


.  J  If  per 


t:  k 


appeals  fn 
order  of.  In,  i:ji.  Ku, 
powcrB  of.  on  appeal  from.  K'ti,  l:ii,  i\?,.  ii.j,  i 
fiiiicmt'niN.  Jurisdiction,  uh  to,  131L', 
cJectDieni  iu,  1311,  131^,  1316. 

ciliiltHblp  relief,  when  Ihey  may  Krani.  Uu.  IIIIJ.  KMvlHift. 
execution,  staying,  pending  appeal,  131. 
Injunction,  jurisdiction  as  to,  1311-131::. 
Interlocutory  orders  In,  appeals  from,  1:^7,  iJK. 

what  are,  1^8. 
tiUfrplcader  In.  1307.     See— Imkiu-lkaukk. 

appeal  from  Judgment  In,  127. 
Interpleader  iMue,  trial  of,  In,  128,  1307, 
issue,  judgment  on,  appeal  from,  128. 
Judge  of,  acting  as  persona  de§\giniUi,  13u. 
appeals  from,  126. 

when  acting  as  itvtsuua  disi'jivitu.  v,' 
examination  of  Judgment  debtors,  by,  11!m;. 
Ixcal  Judge  of  S.  C.  O.,  291. 

powers  of,  us.  291.  tiTl. 
may  sit  at  any  time,  U37. 

reference    to,   of   action    In   S.    C.   O..   for   Inquiry  ; 
report,  228,  229.     See— OfH(iAi.  Hkihikkv 
Judge  may  change  place  of  trial  In,  1138. 
Judge  of  S.  C.  O..  appeal  to  from  order  changing  vcniio  In  acii 

In,  1438. 
JudgmentH  of.  motion  against,  126,  127. 

notice  of,   134. 
appealable,     .6-129. 
appeal  fro..,  126-134. 
entry  of,  no  bar  to  appeal,  ]3o. 
final,  what  are,  127,  12S. 
not  appealable,  129-13U. 
Judicature  Act,  certain  provisions  uf,  made  iipiilicuble  lo,  l'^:', 
jurisdiction  of,  1311-1313. 

jury  notice,  order  of,  striking  out,  not  api'ealable,  ISn. 
land.  Jurisdiction  as  to,  131M312.  1316. 
legacies,  Jurisdiction  In  respect  of.  1312. 
liquidated  demands.  Jurisdiction  as  to,  1311,  1317. 
Master  In  Chambe'  ;  may  change  place  of  trial  in,  113S. 
moneys  In  Court,  .a.  1439. 

belonging  to  infants  and  lunatics  to  be  tn 

mltted  to  Accountant,  139^, 
books  to  be  kept  by  Clerk,  as  to,  ^\^^. 

open  to  inspection.  Iti'i. 
how  to  be  paid  In,  1439. 
out.   143!*. 
mortgages.  Jurisdiction  In  respect  of,  131:^,   \'Z\%. 
motion  against  judgment,  126,  127. 


appeals  froii, 
.  i:ii,  !!.■;.  11,;.  ]-, 


tll'.SIflll"'".    \"". 

11%. 


for    iiKiiiiry  an-! 

ItHKKIlf:f>, 


S  venue  In  Liciior.s 


licuble  to.  h'-:. 
lie,  lOii. 


1,  H3S. 

itlcs   to  be  iraiiS' 


to,  U?,?. 
U40. 
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L'OU.NTY   COVRTS—Cott tinned. 

motion  agttlD'it  Judgpient,  notlrt;  of,  li'C,  i:*-!. 
new  trial.  ir.Jllons  for,  131-4. 
orders  ot,  appealable,  137-129. 

not  appealable,  139-13U. 
imrtnerrblp  actions.  Jurisdiction  in,  1312. 
payment  of  money  Into  Court,  In,  1439. 

for  Infuntb,  139:i. 
iKrsonal  actlouH,  Jurisdiction  as  to,  1311-1311*. 
iiluce  of  trial  In,  change  of.  701.  702. 
practice  of  S   C.  O.,  how  tar  to  be  followed  In,  1438. 
procedure  in,  l4;iS. 
recovery  ot  land,  in,  1811,  13l:».  1316. 
redemption,  JurUdlctlon  in  actlonti  of,  \">\2. 
referep  appeal  from,  in.  i;iir>. 
references,  may  be  ordered  in,  131o. 

netting  aside  fraudulent  conveyanceB,  Jurisdiction  as  to,  131:;,  lillO. 
sittings  of  Judges  in,  1437. 
shorthand  reporters  of.  fees  of,  109tJ. 
ftpet'iflc  iwrformance,  jurUdictlon  to  grant,  i;{12,  1319. 
staying  proceedings  pending  appeal  from,  131. 
transfer  of  action  from,  to  S.  C.  O.,  1312.  1313. 

effect  of,  1312,  i:'.i;:. 
counter-claim  to  S.  C.  O.,  1313. 
trial,  place  of,  how  changed  in,  701,  702,  143S. 

sittings  for,  without  a  Jury.  1437. 
venue,  change  of,  in.  701,  702,  1438. 
writs  of.  how  sealed  and  tested,  1437. 
COUNTY  COUR'I-  JUDGK.     See-<:oi>T\    Col  Bis*-Loc.\r.  JciKiKs. 
COrXTY  TOWNS. 

afaizes  to  be  held  at,  2i), 
office  of  Deputy  Clerks  to  be  kept  at,  273. 
COl'RT.    See  Ai'i'Ki.LATE  Division— Corsrv  Courts— Division  Colrts— 
Divisional  Coum—Hir.H  Colbt  Division— Supbeuk  Cot  rt  of 
Canada— Si PUEME  Coiat  of  Ontario— Surkog ate  Cm  rts. 
applications  to,  how  to  be  made,  673. 

may  be  adjourned  to  Chambers,  G89. 
Chambers,  applications  in.  may  be  adjourned  to,  689. 
decisions  of.  how  far  binding  as  precedents,  193-4. 
records  of.  persons  interested  in,  entitled  to  copies  of,  2<»9. 
sittings  of,  35. 

in  raiiirrtK  206. 
COVENANTS.     See— Mohuiack-   Sales  i;y  Tin:  Coi.iiT. 
breach  yf.  when  restrained  by  injunction,  CT,  6S. 
Canada  Company,  by.    See— Canaoa  Comtany. 
forfeiture  for  breach  of.  when  relieved  against,  20, 
'  usual '  in  conveyance,  what  are,  1018, 
CREDITORS.    See— Administration— Mas iLF. 
advertiseiiiciit  for,  9C4-.'. 

form  of,  964-5,  148S. 
when  dispensed  with,  964. 
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■HKDlTOHa     ConUfiu-ft. 

ilnliiis  of.  proof  of.  In  admlntftrntlon  m-Hou.  3fl:t.  n;4(}.;. 

iidjudli*»tlun  on.  In  iidmlnlBtratlun  iictton,  H*i.  m. 
iiRldavIt  ttn  til,  In  udmlnliitrntlon  arrlnn.  9ils 
nirroboratlvr  evldt-nrr  of.  when  n-qtilsltt',  :',.;.  ijit;.;. 
(llBallowancr  of,  ap|ie«)  from.  9»i7, 
Interpst  on.  19r>  7,  980,  981. 
nolfrf  to  prove,  9(ih. 

of  allovancc  of,  9tiS. 

wh*'n  *ami'  iwyablr.  981. 
liurtIeK  piitltltd  to  attend,  proof  of,  '.tt!;i. 
payable  fxii-f  imtsu,  9ti9,  iL'5:;. 
ptTRonal  repri'Hentatlve  to  rxamliu-,  Wi.  !tiiH, 
proving,  after  time  expired.  9«fi,  ncT. 

ooBta  uf,  M9. 
HoUcltor  purctaatlDg.  969. 
time  for  aendlnic  In,  9Hr,. 
coming  In  after  time,  96.*..  9tH. 
L-offtB  of,  969. 

liable  to  be  ord«>red  to  pay,  967. 
stcurlty  for.  when  not  liable  to  give,  SS7. 
Crown,  prerocatlve  rlgbt  as  agalnot  other,  abolished,  :t>;9. 
execution.  addloB  a«  partleii  In  M.  O.,  1040-1. 
priority  of.  1041. 
nervlce  of,  656. 
further  dli-ectlona.  not  entitled  to  notice  of.  ItSI. 
interrit,  when  entitled  to,  195-7, 9ft0.  9S1. 

See— IwiTBiMT. 
judgment  obtained  by.  effect  of,  968. 

for  admlnUtratlon,  motion  by,  to  v:iry,  9t;T. 
mortgage,  claim   on.  bow  proved.  !t69.  104C. 
motion  by,  to  vary  Judgment,  for  admlnlntratlun.  9«7. 
nolken  to,  how  lo  be  sent,  982. 

that  claim  allowed,  form  of,  14^9. 

chequea  may  be  applied  for,  form  of,  llSf*. 
to  produce  securities.  968. 

form  of.  HSS. 
prove  claim,  form  of.  1489. 
uM-rpaynunt  of,  by  personal  repreBcntatlvc.  9t;9.  9KL'. 
payment  of  claims  of  out  of  Court.  987. 
receiver,  when  appointed  In  favour  of,  79-84. 
reference,  may  apply  for  conduct  of.  927. 
refund,  when  liable  to.  969,  982. 
salary,  for.  priority  of,  969. 
securities  held  by,  production  of.  96fi. 
f«ccurlty  for  costs,  when  not  liable  to  give,  887. 
RoUcitor  to  represent.   Master  may  appoint.  926. 
Statute  of  Limitation?,  affecting.    See  —  Admin-i^tr^thin  -KT.vrrT?; 

OF  LlMITATIONK. 

staying  proceedings  by.  after  judgment  for  .idministraiion.  U'-';'. 
w.iges,  for,  priority  of.  969. 
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1  KIMIN\I.  roxVKKSATlON. 

actlor  fur  vntun  tu  be  trkd  by  Jury,  :!1». 
iltlMINAl.  JUUI8DICTI0N. 

Jiidlcutiire  A'-t  not  to  aflt-ct  [tracticv  or  procfditrv  In  criminal  niiti 
ten,  ;iL. 

Supreme  (.'o"*-'.  to  exeri-iiit>,  .'!,  !j,  30. 
I  itIMINAh  PHOC'KEDINOS. 

appeaU  In,  :tO.  103,  104, 

Imslnesfl  In,  aulgned  to  KeslBtrar's  olllce,  267. 

(onvlotions.  quashing,  i,  140,  22;i. 

Judicature-  .Vet  and  Kules  not  to  atTi'ct  practice  or  pruct'duri'  In,  :>i>S. 

Jurisdiction  of  H.  c.  O.  In,  3,  5. 

sittings. for  trial  of.  2tlt>-9,  292. 
what  are,  308-314. 
CROSS-ACTIONS. 

connolldation  of,  7X4.     See — <'oyHoi.ii»AuoN  ok  Aeiiovs. 

staying.  47.  528. 
CROSS-CLAIM. 

defendant  may  set  up.  39-41.     See  Cot  ntkiki  aim. 
('I:0SS-EXAM1NAT;0N.     See—MASTEn. 

accounting  party,  970.  972. 

affldavlts.  on,  690. 

cannot  be  withdrawn  no  an  to  avoid.  691. 

attendance  of  deponent  for.  how  compelled,  692. 

deponent  not  attending  for,  eRect  of,  S23,  964. 

I>arty.  opposite,  called  as  witnesa.  of,  716. 
CROWN.    See  —  Attobnpv-Gksjjial —  Discoveby— MonrtiAui;  Ahions— 
Pktitiox  of  Right— Specific  Pemobmasck. 

actions  against.    See — Petitio:^  of  Rioiit. 
by,  procedure  in.  319,  S20. 

rostA  in  actions  by.  and  against,  i'4-i.  245. 

counterclaim  may  be  pleaded  by,  -1  iS. 

debts  due  to.  re'overy  oi,  o.  20.  319-320.     See— Crown  Boxiw. 

demise  of.  not  to  affect  pending  proceedlDgi,  293. 

dlsrrovery,  rights  of,  as  to,  320. 

ITerogative  rights  of,  as  against  other  creditors,  aboHslK^d.  OR?, 

proceedings  In  i-rinilnal  matters,  not  affected  by  Jurf.  Ait.  v.d. 

Con.  rtitlrs,  SOS. 

rep'      right  of,  320. 

revenue.  Jurisdiction  of  S.  C.  O.,  as  to.  20. 
CROWN  BONDS.     See— Sales  iiy  thk  C     ht. 

when  a  lien  on  land,  1012. 
CROWN  OFFICE. 

huslnesR  of.  to  he  under  control  of  Registrars  of  H.  C.  D..  ?*>7. 


»TI.i\   -STATtTi: 

ration.  I-'-- 


nAM.\GES.    See— -Assess ME. NT  of  Damacks— IsTt-.RfiT. 
assessment  of,  in  default  «F  apyearauce.  709,  S71. 
defence.  859.  STl. 
action  on  bond,  29C. 


KiltJ 


INhFX. 


UAMAUKH     ("ririHui./. 

iiHMfHsni.nt  or,  ilffvniliittt  •■nrtikd  t.i  iiotit'r  or.  ~,m. 

vuDtlDulnc,  bow  AM^ited.  7L'U,  731. 

f«nnt>   I'niirtt.  jtirtiidlrtlon  of.  ■■  to,  llIMIi:,  i;tl7s 

•IrlinHi,  In.  WWMDiriU   of,   ;iK:t-4.  S&I>. 

{lu«t'r.  In  BCtioQ  for,  11.  :\94. 

i-vld«n"«  tn  niltlBailnn  of.  Iti  HlHiuIrr  and  IIM  tHV*,  i-,.i;.v 

t'XrcHlve.  1S3. 

Injunction,  may  b«*  icrftntrd  In  Itrii  of,  .'iR.  hn  itfi 

intvrett  rfHx>verabl«,  w.  187,    8«v  -IitncRKBT. 

IniiTlocutory  Judirm^nt  for.  709.  HM. 

Jtiliit  tortreuun.  against,  not  HvveraMc  Htii. 

JiidKinf'nt  for.  In  default  of  tppearanrr.  709. 

defi'ncr.  S59. 
may  be  awarded  tnatead  of  Injunrtlon.  r>s.  hH9. 
rpcv'lver'i  povMsslon  Mtopn  rlalm  for.  )<•:';'. 
rt-ptvvln  to,  871. 
Kubaldonce  for,  720. 
undortaklnr  as  to.  wh«n  rpqulrrd.  on  KCantlnK  tDjniiciinn.  ',». 

effect  of,  70. 

enforcing,  71. 
when  wrongful  act  discontinued  before  action,  S9. 
DAYS.     See— Time. 
DAY  TO  SHOW  CAU8K.     See— Mowqaoe  Actioxs. 

I>EATH.      Sw  AnATTMENT — JflMiK-   ORI>rR   lO  ro'iTTIM  I    I'm"  KUniXflB. 

DECLA*lATORY  JUDGMENT, 
may  be  pronounced,  S7-9. 
not  made  on  admUslons.  39. 
whan  refused.  17. 
OKt'ISIONS  OP  <:OURTe. 

authority  of,  as  precedents.  193. 
1>KED,     S*'P-    CONVEVAXtK      Saleh  bv  thk  C«h«i. 
DEFAULT  OP  APPEARANCE.    8ee-AppFABA:?r»:. 
DEFAULT  OF  DEFENCE.     See-  Dctesce. 

I>EPE.\(*E.      Se«'— CiiOHE    IN    Actio?! — CorsrKB-rt.Aiii--Dr»>:^i'A>iJ(- 
Statemext  or  DEirnrr. 
admlsslonH   In,    ')94. 

fraudulent,  withdrawal  of.  i'>KT,  ;!)«. 
amcudment  of.  without  leave,  S.'il-S.  609. 
by  consent,  652. 
order.  5ri2-7. 
how  made,  S'lS. 
arising  after  action,  may  be  set  up.  6o8,  603. 
ronfesflion  of.  610-1, 
delivery  of  defence,  how  set  up.  wiit. 
reply,  609-10. 
confession  of,  ari».ing  after  action.  610-1 

form  o».  1481. 
costs  in  case  of,  610. 
Judgment  In  ejectment,  form  of,  14S1. 
count  cr-plalm.     Sw — rni*\TKR-rT,.'MM. 


INIIKX. 


vm 


;--Dr»>:!(i'A>i'*— 


by.  3Mi. 

•  of,  8S7.  8:.H,  H.M*.  H61. 


,  t33K-<l. 


iTOMii  il«lm»  may  b<'  xvt  u|i 
tlrfault  tit.  JudKin«nt  Id  • 

.ffiTt  of.  8BT. 

motion  for  ]udgin*iit  on,  KA7,  N5M. 
ilefvndkntH  loiproiwrly  Kfvrrlriit  In.  fffnt  of.  nS<'>, 
ilUputa  note,  fonn  of.  1470. 
»-mb»r  rant  nit.  may  h*  ntrork  mil.  :>\A,  .'>74  it. 
t-quttftble,  may  ht  wt  up.  39-41. 
nilDC,  HttrniUmi'  lur.  right  to  prnvdenc*.  I4(M. 
(Hudul«at,  Mt  up  wltbout  authority,  withdrawal  or,  790. 
tnrorma).  «'ffprt  <>r.  n:iN. 
ioladtr  o(  iHue  to,  not  newiaary.  hzy 
Judgnifnt  In  d«fauU  of.  how  obtained.  M&7.  M.'tM,  )t59,  Wl. 
ti'av«  to  tile,  to  flppclally  Indorsed  writ,  when  granted.  405-9. 
limited.  In  fjectment  artton,  TM. 

rorni  of.  nsti. 

action  for  money.  :t92. 

notice  of,  how  tlliHl,  .iVi. 


form  of.  :i».1. 
effect  of.  893, 
|iroo«dure  on. 


1470-1 
19:!. 


luuatli-  dcrcndant,  of.  4K<^I. 

mattera  of,  arising  after  actio :v  «(»i(.  HOi*. 

merltorhiUB.  what  la.  338.  557. 

mialtdd  by  officer  of  Court.  858. 

partial,   Hlit^n   allowed  to  apeclally  Int'  >   9d  writ.  40.V;.. 

payment  Into  (»urt  with.  2»8,  77^.770. 

rflltf  nmy  be  ilalmed  by.  39-41. 

reply  to,  not  nn-naBary,  r)35. 

net  off,  may  be  aet  up.  297.  517,  rtlll, 

Keverlng  In.  improperly.  133G,  1338-9. 

Statute  of  Limitations,  ts  not  unmerllorlous,  :!38. 

may  be  itet  up  by  amendment  of,  338. 
gtrlklng  out,  judgment  Id  caae  of,  863. 

for  refusal  of  discovery,  807.  8&6,  85«. 
to  specially  Indorsed  writ.  405-9. 
counter-claim,  515,  525.  609-10. 
withdrawal  of.  790. 
DKFBNDANT8.     See— Culmkh-i  LAlM— DEtKNCK  —  Di»to.\riNrAXi  t:  — 
DiwcvtRv— Pahties    Skhviik— SiATEMKxr  or  Dbfenck  —  Writ 

OK   SmiMONK. 

ubandonnient  of  action  aKHlnst  one  of  several,  procedure  on,  s:.s. 
abat>  nient.  in  cane  of,  may  compel  revivor.  "6."i.  771. 
abs4'nt.  service  of,  how  affi'cted  when  residence  nnknown,  :\?,)  '. 
acting  in  person,  service  on.  when  addrem  omitted,  :t89.  664-5. 

appointing  a  solicitor.  389, 
adding,  r.r>8-57:;. 

itddresd  oi.  ror  service,  when  aciing  in  pt-rson.  to  bf  given.  liSS.  r.S9. 
incorrect  statement  of.  In  writ,  effect  of.  321. 
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DEPENDANTS— foiKinu.  I/. 

address  or  to  be  stated  In  will.  3)S. 

alimony  action,  how  far  liable  for    cobIs  In,  am,  901   an  ■j04 
administrators,  as,  -131.  '       ' 

n|)|iearanoe,  entry  of,  without  authority,  effsct  of,  ;12S,  ;-■?,  ,;|., 

See— ApprAHANcK, 
alilK'arIng  In  person,  to  give  address  for  service.  3SS,  W.K 

appointment  of  solicitors  by,  elect  oi,  :lj», ; 
by  solicitor,  desiring  to  act  In  person.  814. 
allucbnient  of,  for  refusing  to  make  discovery,  81)7,  8.'>r..  Sifi. 

See— AlTAi;HMESI  OK  Pebsok. 
bills  of  exchange,  in  actions  on.  419. 
changing  solicitors,  904,  905.    See— CHANue  or  Sou.  iro». 
character  in  which  sued,  to  be  suted  In  wrl».  317,  319. 
(•(•»(»(«  que  trum,  representation  of.  by  trustee.  431, 
when  necessary  parties,  433.  434. 
class,  representing.  436-9. 

effect  of.  43»,  440. 
co-defendants,  disputes  between,  plnlntltf  not  to  lie  delayed  iiy.  « 
claiming  relief  against.  ■    3,  630. 
joinder  of.  419-24. 
notice  to,  of  relief  claimed.  629.;lo. 
contribution,  claim  for.  how  enforced,  til2-li30. 
corporation,  officers  of,  not  to  be  added,  only  tor  discovery.  424. 

may  be  made  parties  In  some  cases,  4:'4 
costs,  of  adding  unsuccessful  plalntllT.  when  entitled  to.  41,-,.  tl\ 
co.de(endan«.  may  he  ordered  to  pay,  254,  35.i. 
Uahility  nf.  for.  In  alimony  action,  900,  901.  JO.:.  Doi. 
misjoinder  of  parties,  occasioned  by,  415.  57:'. 
plalntilT'B,  when  not  ordered  to  pay.  It  successful.  £53. 
third  party's,  may  be  ordered  to  pay,  •128.    see  -Ciwrs. 
counter-claim   by,   when  it  may  be  Hied,  41.  Bin.    s.e—CorMi 

CLA1U. 

cros»cla1m  by.  30-41. 

default  of  appearance  by.     8e<^-AppiAHA-«CE. 

defence  b.v.     See — DtraxCT:— St.itkmbxt  nr  Defivo. 
default  of  defence.  In.  notice  to.  In  M.  O..  932.  1044, 
defence  nf.  striking  out  for  refusing  to  make  discovery,  807-^^  :<. 
withdrawn  by.  687.  790. 
9ee--DnrENCE — STA-ncMrsT  op  Defp.xck. 
dlRcnntlnnance  of  action  against,  78fi.  8.i8.     Ser  -T>isfo:«TiM  \vi 
discovery  by.    See — Dibcoveby. 
doenments.  production  by.  notice  for.  820. 

by  plaintiff.  notUe  fnr,  825. 
Se»»— Dls<V)\-EBV. 
equitable  HghtB  of.  to  be  given  effect  to.  3941. 

may  be  asserted  In  separate  action,  tl. 
examination  of.  a^  wlfticps,  692-;:. 

at  trial,  norice  to  be  perveil.  712. 
execnforR.  as.  431. 
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DEFENDANTS— Co«(  in  ttttf. 

fraudulent  defence,  for,  withdrawal  of,  790. 
improperly  Joined,  application  to  strike  out,  5aS-572. 
indemnity,  claim  for,  bow  enforced  by,  612-630. 

Hgalnbt  co-defendant.  629-30. 
tblrd  party,  612-629. 
infants,  deteiid   by  guardian,  474. 
injunction,  may  obtain;  62. 
Joinder  of,  419-426. 
Joining  in  defence,  rules  as  to,  1339. 
Jointly,  and  severally,  liable  on  contract,  419. 
Judgment  creditor,  service  on  soUcUor  of,  656. 
Judgment  against,  in  default  of  appearance,  how  obtained,  37S-S7, 

412. 
defence,  how  obtained,  857-8,  859- 
861. 
co-defendant,  629-630. 

See — JtDUMENT. 

married  women,  as,  402,  488. 

meaning  of,  in  Act,  2. 

mortgage  action.  In.    See — Mobtgaul  Actions. 

motion  for  Judgment,  by,  on  admission  in  pleading,  6Sr>. 

need  not  be  Interested  in  all  the  relief  prayed,  427. 

not  appearing,  when  entitled  to  notice  of  subsequent  proceedings. 


See — AppEABANch. 
notice  by,  disputing  amount  claimed,  form  of,  1470. 
notice  by,  to  person  from  whom  contribution  claimed,  612-(J1^. 
ind«?mnity  claimed.  612,  614-."». 
relief  over  claimed,  612,  616-7. 

form  of,  612. 
servile  of,  612,  620.  629. 

out    of    Jurisdiction,    347, 
620. 
of  proceedings  in  M.  O.  when  entitled  to,  922,  1044. 
trial,  when  they  may  give,  707. 
out  of  Jurisdiction,  when  action  may  be  brought  against.  :!44-266. 
personal  representatives,  as,  431-435. 

See — Pebsonal  REPitt:sENTA rn  k. 
plaintiff  not  to  be  delayed  by  issues  between,  630. 
iiro  confffittt.  notice  to  be  served  on,  in  M.  O.,  notwithstanding 

action  Is,  922,  1044. 
promJsHory  notes,  in  actions  on,  419. 
receiver,  may  obtain,  S.', 
relief  may  be  claimed  by.  39-41. 
relief  over,  claims  for,  how  enforced  by,  6l2-fl:J0. 
represent  others,  when  they  may  toe  authorized  to.  435,  437-9. 

etrect  of.  439-440. 
service  Oil.  when  acting  in  person,  6nt.  GJ5. 
residence  unknown.  S.11-7. 
solicitor  dead,  914. 


1630 


moEx. 


3 


DEPENDANTS— fon«n»(f(. 
oetoll.  m«y  plead,  297. 

MMrlng  In  dafenoc  c«ts  In  lam  of,  uao.  lajg 
solicitor  of.    ge« — aoMoimn. 

acUng  without  authority,  .127. 
appolHment.  aatlc«  of.  904.  M-'.. 
changing,  notice,  may  he  wrved,  9(M,  8o: 
death  of,   914. 
See — (;h.i:<oe  or  Soluitob. 
fitrlkliig  out,  r>,^8-.'»72. 

on  their  own  application,  S6J. 
sureties,  may  he  Joined  with  mortgacor,  as,  10S9. 
third  party,  from  whom  relief  claimed,  right  to  brlnn  In  61 
trades  unions,  as,  4:18.    See— THimi  p.vriv. 
trustees,  aa.  4ai. 
unauthorized  appearance  for.  how  far  bound  by,  Si's,  ::l'9,  3) 

defence  for,  how  far  bound  by,  ;12T   tiki 
Mithdrawal  of  defence  by,  720. 

witness,  may  be  notified  by  plaintiff  to  attend  trial  us   74  • 
DK.MISK  OF  CROWN. 

effect  of,  293. 
DEPOSIT.     See— MoaiiiACK  At  ookh— Sai-m  by  ihe  Conn 
DEPI-TY  CLERKS  OP  TUB  CROWN.    See  Du-Lt,  R,x.ism,«>- 
ReaiaTaaaa— OrpicERa  or  Coubt. 
appointment  before,  attendance  on.  690. 
appointment  of.  how  made,  266. 
assize,  ilerk  of.  duties  of,  as,  722,  733. 
fees  of,  aa,  277. 
See— CLEaK  Ofc  .\asizE. 
clerks  of  c.  CC.  to  be,  27«, 
conarot  register,  to  be  kept  by,  at  Ottawa,  and  1-ondon,  for  V 

Oourt,  698,  699. 
duUes  of.  271,  272,  27.!,  278,  1402. 
examination  of  Judgment  debtors,  before,  1196. 
fees  of.  272,  277,  279, 

commutation  of,  279, 
how  payalile.  271.  272. 
judgments,  return  of,  to  be  made  by,  1402-;i, 
entry  of,  by.  1133-4,  1156-7. 
settlement  of.  by,  ll.',4, 
oath  to  be  taken  by,  271 

tH-fore  whom  to  be  sworn,  271. 
office  hours,  of.  273. 
offlre  of.  where  to  b<'  kept.  273. 

copies  of  proceedings,  when  to  be  certiflcd  by.  COO. 
orders,  entry  of,  by,  1133. 

priuiin,  issuable  by,  271,  1402. 
production,  direction  of,  for,  816. 

appeal  from.  822. 
referencHs  to.  fees  on,  how  payable,  27.'i. 
return  of  Judgments  to  be  made  by.  1402-,3, 
salaries,  of.  277. 
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nKPUTY  CLERKS  OF  THE  fROWN— CohIjhu.  d. 

ftalaries  of,  orders  in  Council  aa  to,  to  be  laid  before  the  Leglelative 

AssemUy,  279. 
salaried,  not  to  receive  fees  for  their  own  uf»e.  271-1'. 
seal  of,  274. 
security  to  be  given  by,  274. 

neglect  to  give,  effect  of,  274. 
settlement  of  judgments  by,  1154. 
taxing  officers,  to  be,  1403. 
tenure  of  offlce,  2M. 
tranamtasion  o*  p*i)er»  by,  916. 
trials,  dnty  of,  at,  722.  723. 
writs  of  summons,  duty  of,  as  to,  320. 
DKPUTY  REGISTRARS.     See— Deputt  Ci.rrks  of  tke  Cbown  -  L.o<  al 
Registbabs — Offici-:rs  or  CorEtr. 
appointment  before,  attendance  on,  690. 

of,  how  made,  266. 
Clerk  of  Assize,  duties  of,  as.  "22-72.'I. 
fees  of,  as,  277. 
see — CLERK  OK  Assize. 
duties  of.  271.  272,  273.  278,  1*02. 
examination  of  judgment  debtors,  before.  U9fi. 
fees  of,  271,  272.  273,  278,  1142. 
how  paid,  271,  272. 
may  be  commuted,  27^. 
judgments,  return  of.  to  be  made  by,  1402-3. 
entry  of.  by.  1133-4.  1156-7. 
settlement  of,  by.  1154.  • 

oath  to  be  taken  by.  271. 
office  hours,  of,  273. 

of,  when  to  be  consolidated  with  Dep.  Clk.  of  Cr.,  276. 

where  to  be  kept,  273. 
copies,  to  be  certtfled  by.  650. 
orders,  entry  of,  by,  1183. 

pr(rt»/>e,  issuable  by,  271,  1402. 
production,  direction  of,  for,  816. 

aftpeal  from,  S22. 
reference  to,  fees  on,  how  payable,  275. 
return  of  judgments  to  be  made  by.  1402-::. 
seal  of,  274. 

settlement  of  judsmenls  by.  1154. 
solicitors'  and  agents'  book  to  be  kept  by.  652. 
taxing  officers,  to  be,  1403. 
tenure  of  office  of,  266. 
transmission  of  papers  by,  916. 
trials,  duty  of.  at.  722,  723. 
writa  of  summons,  duty  as  to.  S20. 
DETENTION  OP  PROPERTY. 

order  for.  pmdfntr  litr.  when  made,  871. 
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DETINUE. 

UHMSMnt  of  dunMea,  Id.  388-4,  85>. 
Judgment  In  drfault  of  aiipearance.  In  action  of.  J8:l. 
d«fcoce,  S59. 
form  of,  1519. 
DEVISEE.     See — AuMl.MS'raATio.v. 
■  .EVOLUTION  OP  ESTATES  ACT. 

costs  payable  lul  of  e»t.ile  sold  uniler,  to  be  taxed    1346  lai.i 

tariff  of,  1346. 
Offlelal  Guardian,  when  to  be  nolllied  of  sales  under.  1380. 
application  by.  to  Court,  under.  13«0. 
to  deposit  with  Accountant  slM.ment  a«  ro  |.r 
ceeds   of  aalea,   under,   l,3ft2 
D1HECTI0N8.     Sec— Thud  P*«tt. 
niSBURSEMENTS. 
affidavit  ot.  1342, 
tariffs  of.  S.C.O.,  1345,  1."..",:. 
C.C,  15.17.8. 
DISCONTINUANCE. 

of  action.  786.  ^ 

coata  on,  786,  787,  788.  789. 

counternjlalm  nay  be  proceeded  with  not« ith-.tandine,  Ti' 
effect  of,  788-789. 
ejectment  In.  722. 
form  of,  788,  1481. 

leave  of  Court  for,  when  necessary,  78e,  7S7. 
notice  of,  when  It  may  be  given.  787. 
lorm  of.  1481. 
appeal,  1062. 

withdrawal  of  defence,  7!to. 
DlsroVERY.     See— MAom. 
absent  parties,  by.  802,  805. 

acUons   In  which  there  Is  no  right  to  obtain,  7B6-7. 
adverse  parties,  examination  of,  tor,  796. 

production,  right  to  obtain  from,  S2.'.. 
afflilavlt  on  production,  form  of.  825.  827,  834.  835,  83<',  840,  843. 
by  whom  to  be  made,  825. 

corporation.  827. 
rrosa-examlnatlon  on,  849. 
deponent  must  seek  necessary  informfltioQ 

for.  831. 
description  of  documenu  In,  s'46,  847. 
forms  ot  claim  of  privlleiie  in.  835.  838,  SJ<), 
844,  on, 
how  far  conclusive,  848, 
motion  for  better.  847.  SIS. 
agents,  communications  with,  how  far  privileged  rrom.  840-845. 
apiwlntment  for  examination  for.  service  ot.  SH.  S22.  S23,  825. 
assignor  of  plaintiff,  liable  to  examination  tor.  813. 
att.ichment  of  pan.v  refusing  to  make,  SOS.  SO!t,  s:.',  S.'^rt. 
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1346.  im.;. 
er.  1360. 


nieni  an  ro  [ 
13ft2. 


IthstancJing,  ;j.",. 


ry  infornifltion 

S4e.  847. 
1.  835.  83t),  S40, 
844,  M.". 


m.  840-S4r>. 
S23,  Kr. 


mSi:OVER\  -Coulinufi}. 

attendance  or  parties  for  examinatioa  I'or,  how  procured,  SOl-SO-l. 

814. 
bauker:i'  books,  not  privileged  from,  846. 
beneficial  plaintiff,  or  defendant,  wbetber  liable  to  make,  811!. 
co-d^fcndaniH.  rlgbt  of,  to  examine  each  other  for,  799. 

communlcationa  between,  not  privileged,  846. 
not  entitled  to  notice  of  examination  of  plaintiff  for, 

814. 
corporation  required  to  make.  82T. 

ofTlcer  of,  not  to  be  made  party  only  for,  4:^1. 

afildavit  of  documents  to  be  made  by,  827. 
may  be  examined  for.  797,  798,  7y!t-S01,  Sis. 
commit,  motion  to.  for  default,  855,  856. 
committee  of  lunatic,  production  by,  827. 
costa  of  examination  for,  when  allowed,  i;>26. 
counsel,  opinions  of,  bow  far  privileged  from,  $40-845. 
criminating  questions  need  not  be  answered,  809,  821,  822. 

objection  to,  when  available,  809. 
c:os.'(-(<xaminatlon  on  aflldavit  of  production,  for,  849. 

of  party  examined  for,  811. 
Crown,  right  of,  to,  826. 
defamation,  In  action  for,  818. 
default  in  making,  by  defendant.  807-809. 

plaintiff,  proceedings  on,  807-809. 
defence,  may  be  struck  out,  for  default  in  making,  807-809. 
defence,  bad  in  law,  not  allowed  In  support  of,  817. 
defendant,  when  he  may  be  examined  for,  797-801. 

ordered  to  produce  documents,  825,  826, 
850,  sr,i. 
cannot  enCorce  order  for.  obtained  by  co-defendant,  827. 
resident  out  of  jurisdiction,  liability  of.  to  make,  807-9. 
difflculty  in  giving,  when  no  excuse,  832. 
dlBmisBal  of  action,  for  default  In  making,  807-S'^9. 
documents,  affidavit  on  production  of.  825,  827,  828,  834.  835.  8.1" 

cross-examination  on,  849 
forms  of,  1475-7. 
service  of.  82-i. 
when  conclusive.  S4S. 
See  infra. 
coi)les  of,  when  to  be  produced.  687,  842. 

allowed  to  be  made.  832,  851. 
dpllvery  up  of.  before  judgment,  when  ordered,  S51. 
deposit  of,  for.  825,  829. 
inspection  of,  by  parties.  831.  849. 

Judge,  where  privilege  claimed,  849. 
may  be  ordered  at  any  time,  850. 

on  special  application,  854. 
right  of.  Includes  right  to  copies,  851. 
liable  to  be  produced  for,  829-S32,  845-846. 
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DISl'ON  KKY-  Coiiliaued. 

dm  uiiKDH.  motion  tor  brttfr  andavlt.  847. 

not  In  ixrty.  po..M.lon,  co.t«  of  procurliiK.  li..«  im, 

notice  to  pro«ur».  for  dlwoverr.  81;,-,,  826.  sad 

at  trial,  899. 

vim   reftrred   to  In   lilraiHin.,.  Hf, 

.  8jl. 

Inspect,  Snl,  S52. 

of  motion  to  commit  for  non-nnxluctlon  mav  b, 
served  on  aollcltor.  SSli,  SM. 
order  for  pitidnctlon  of.  dlnobollenco  of,  s.iS,  s.,.;. 

may  be  made  at  any  time  ir.u 
photograpba,  are,  S30. 

copying,  by  means  of.  s.'ll'. 
pleadlnge,  referred  to  In,  Inspection  of  S.M    «.- • 
prlrlleKed  from,  832-845. 

boir  referred  to  in  affldavit.  S44.  S4S. 
Injunction  to  restrain  use  nf.  S49. 
inspection  of.  by  Judge.  84it. 
on  ground  of  public  policy,  x:!2,  sn;!, 

being  communication  between  soil 
citor  and  client,  840Str. 
principal  and  agents,  HV'. 
held    in  different    capacit.v. 
W8. 
mortgage  deeds.  8SR. 
title  deeds,  S.1S.  836. 
exiiosing  to  criminal  charge,  S;],". 
Irrelevancy,  836-837. 
relating  to  party's  own  rase.  .S3;!, 

S34. 

tending  to  criminate.  833. 
third  party  Interested  In,  839-839. 
secondary  evidence,  may  be  given  of,  «32. 
production  of,  825-850. 

adverse  party,  by.  »:;.'>. 
affldavit.  on,  .S2.'»,  S27.  S2S,  S34.  s:;.',,  336. 
S46,  848. 
must  be  made,  tbougji  none 
produced,  s:;s. 
See  Hupra. 
agents'  possession,  In,  838. 
beneBclBl  parties,  by,  828. 
corporations,  by,  827. 
Court  may  order,  at  any  time,  .'iriO. 
Crown  entitled  to.  826. 
default  In.  S.i.-|.  8,76.  964. 
defence,  striking  out  for  dt-fault  In  mak- 
ing, ss.i,  a.w. 
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documents,  production  of.  dvfendant  by,  h'io,  HZG. 

Examiner  may  direct,  804,  816. 
foreiKn  covernment,  by,  SiT. 
husband  and  wife,  affidavit  by,  on,  809. 
327. 
InfontR,  by,  fi2~. 
Irrelevant  to  luiue,  HijG,  8:17. 
Judge  may  order  at  any  time,  HIJO. 
lien  of  solicitor,  when  no  bar  to,  839. 
liqaldatori,  by,  828. 
lunaUc.  by.  827,  839-840. 
motion  for,  evidence  on,  S50. 
before  defence,  8oO. 
to  commit  for  default,  S-'i-'i,  S.">t>. 
next,  friend,  by.  827. 
notice  for,  when  It  may  be  sei'vecl,  S'iTy, 
826.  829,  S.'il. 
of  motion  to  commit  for  default, 
service  of,  856. 
office,  where  documents  to  be  deitOHlted, 
S26. 
order  for,  when  necessary.  si^O. 
party  beneficially  interested,  by,  826. 
plaintiff,  by,  8:25,  8:6. 
person,  not  a  party,  by,  how  enforced.  851. 
postponement    of,    i>ending    decision    on 

point  of  law.  829,  837,  S38,  s:>4. 
privilege  from.     See  aupra. 
special  application  for,  S50,  854. 
third  party  liable  to  make.  627,  628. 
right  of,  to  obtain.  628. 
time  for,  826. 

title  deeds,  when  privileged,  83.V8:{H. 
trade  secrets,  when  privileged.  S;i8. 
when  right  to,  depends  upon  preliminary 
question.  836-838,  8.J4.  8.^.'. 
publUi  JUf-ie.  842. 

referred  to  in  pleadings,  notice  to  produce.  X51-S.'i4. 
relevancy  of.  how  determined.  830.  sm.  836-8;{8.  849. 
what  must  be  produced.  829-832. 
ejectment,  examination  of  parties  to,  (or,  818,  833,  836. 
engineers,  opinions  of.  not  privileged  from,  845. 
evidence,  examination  for.  when  naable  as,  S06.  SOT. 
examination  for,  796. 

action  to  reojver  Und.  in.  i9S,  818. 
adjournment  of,  802. 
admission,  may  be  obtained  on.  817. 
adverse  iwrty,  of,  79C. 

appointment  for,  to  be  served  on  solicitor.  814.  S25. 
snllritor  to  inform  client  of.  814. 
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IHK(0\  EKV— fonliniifi/. 

i'x«mlnatlon  tor,  •i>K>lutm«nt  tor,  rmrvli..  on  cllmt.  »23  vi 
•"••nor  of  pUlMUt,  llitle  to,  813, 
uttsndtliM  or  p.nle»,  h„w  |,r„niri.d,  MILIO;;,  ,n 

bfforv  trial,  797,  71IS.  "^'" 

linifBcUl  partlet  lliblv  to,  M:'. 

lo-defandattta  need  not  be  nollllnl  „i,  si,. 

I'orporalloD.  oHlcer  of.  71i7.  7|is,  Tma,,]    sj^ 

coatK  ot,  13St>. 

crimlaatloK  quHtlou>,  on.  821,  8:':, 

(Manutlon  In  action  tor,  mn. 

default.  Mnaltjt  for,  807-810. 

dcfrnn-.  striking  out.  for  non-atteiulaiii,.  f„r  wT!) 

dtfmdcnt.  of.  797.  sis,  .sji'.gz.-,. 

demurrer  to  queulons.  on.  816. 

depoaitloua,  how  taken,  815. 

copies  of,  815. 

ceitlfleil,  to  bi' 
oriftlnalH,  ,s 

evldCDre,  when  adnilxslbit'  in 


■ri'lvi'd  as 


1. 80i:.  SOT. 
si.-i. 
return  ot,  to  Couit.  si.".. 
ahorthard.  may  be  taken  fii.  si.'.. 
aignalure  of.  Si.'.. 

not  neceasittry,  wlun  tak.n 
In  shorthiind.  si.'.. 
dlsmlaaa]  of  action  for  nojiattendano-  tor,  S.i7.  snj 
documents,  pradnetlon  of,  on,  S«|.  si.".,  sic. 
ejeotment.  In  action  for,  70S,  SI>>. 
evidence,  disclosure  of,  on.  820. 

wben  admissible  aa,  800,  S07. 
Examiner  may  e>clude  i>arties  during,  sul.  805. 
order  production,  815.  SI*.. 
feeo  of,  tor,  804. 

refusal  to  comply  with  nilins  of.  s.'l. 
rutins  of,  on,  revlewabli-.  SL'2. 
explanatory,  may  be  taken.  KlI,  817. 
fees  on,  804. 

Kuardlan  of  Infant  liable  to,  810. 
Infants,  ot.  799.  810,  811. 
liable  In  action  for,  818,  819. 
lonK  vacation,  not  to  take  place  In,  \i  Ithont  order, 

«39. 
malicious  prosecution.  In  action  tor.  820. 
medical,  how  far  autboriied,  234. 
mode  of  conducting,  814. 

name^  of  wttneflst-s,  dlsehwurt-  of.  c^itmut  be  com- 
pelled on,  820. 
next  friend  of  Infant,  of,  799,  SIO. 
non-nttendance  at.  penalty  for.  807-SlO. 


ixr»KX. 
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niSiOVEHY-  ComMmii'M. 

pxamlnatlon   for.  notice  of,  need  not  bf  Riven  to  ccMlefrndantii.  '414. 
objection  to  qiieitlon*  on,  81fl. 
officer  of  rorpoiatloD,  of.  797,  T98,  799,  800. 

out  of  Ontario,  Md. 
otncer  taking,  mny  exclude  parties,  during,  SOI, 

80.-;. 
order  production,  SIR. 
fee*  of,  804. 
order  for.  when  nereMsry,  803,  sjfl. 
parties,  adverse  In  Interest,  of.  797.  79S,  799. 

attendance  for  examination,  how  obtalued. 

s  2  2-s  :*.-.. 

for  whose  benefit  action  brouRhl,  of,  81::, 

out  of  Ontario.  803,  803,  805. 

patent  cases.  In.  820. 

person  for  whoM>  benefit  action  brought   Huble 

to.  812. 
place  of,  803.  825. 

exclusion  of  parties  from,  808. 
not  a  public  Court,  803. 
plaintiff,  of,  797,  81S. 
privilege  on,  821. 
postponement  of.  i>endlnK  dwlBion  of  question  of 

law,  839. 
production  of  documents  on,  815,  SIC. 
purchaser  for  value  without  notice.  798. 
refUHal  to  attend,  penalty.  807,  810. 

answer  queatims  at,  penalty. '807-SlO. 
be  sworn.  807-810. 

comply  wltfr  Examiner's  mllnic,  a  toii- 
tempt,  804. 
Italea  apptlcnl>*p  to.  814. 
scope  of,  804,  817-833. 
second,  when  allowed,  805. 
secret  process,  how  far  It  may  be  Inquired  into,, 

on,  820. 
seduction.  In  action  for,  830. 
service  of  appointment  on  solicitor,  sufflcieut,  Si4. 

833,  823. 
shorthand,  how  to  l>e  taken,  815. 
slander,  in  action  for,  817.  SIS. 
special  order,  under,  805. 
snbpcpna  for,  may  be  served.  814,  822. 
time  for,  813. 

wltnesB,  of,  before  trial,  not  allowed,  738. 
witness  fees  to  be  paid,  823. 
witnesses,  names  of.  need  not  be  dim-losed,  820. 
examiner,  duty  of.  in  taking  examination.  815,  816. 
may  direct  production,  816. 

hlB  direction  appealable.  816. 
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INUIU. 


U1(I10\K1<Y-  foiidui,,,/. 

rxmnllMr,  uffln  of,  nat  ii  pulillc  Courl.  Ml]. 

Mcliulon  01  iMrim  frui.  Sdl 
iMi'iiiliiii,  In  aiii  or,  )i3( 

rorvlcii  ■overnineiil,  by.  807,  8U7.  828. 

roroMr  JurUdlcllon  to  «r»nl,  18. 

fraitd  rhiiriii'd.  833. 

U'lirral  rulni.  u  to.  'Mi. 

Inmbuid  and  wifn.  documraii  In  powuniilon  or  k-t  s's 

Inrldpnial  nlM  In  ovory  action.  18.  •       ■    -  . 

Infanl.  next  Irlfnd  at.  Iltbllllx  to  mak*.  7D9.  bio. 

inaprcllon  of  documenla.  831,  8lil'8(4. 

may  be  iioslponKd,  sjfi.  )i,i(i.snK.  \li  ai 
notln  clalnlnn.  851. 

form  of.  K.')3. 
order  for,  854. 

PlewUngi  nforrrd  to.  in.  sr.l.  I.i' 
InlrriilradiT  lirorcrdlnKS,  In.  798. 
iMllf,  party  to.  Ilablr  to  make,  788. 
JndKm«it  for  dufault  In  niaklnn.  may  !«•  oblalni-d.  liiiT. 

not  wt  aildo,  sio.  lus 
JiKlicalnre  A,i.  ban  not  ealaricrd  right  to.  7!tr,.  8r,o. 
Jurladlctlon  of  8.  c.  O.  ait  to,  3,  8,  18. 
libel.  In  action  for.  818,  819.  8ai. 
lunatic,  iiroducllon  by.  827,  839-840. 
married  woman,  liable  to  make,  of  neiwrate  ,.«iai,.  »18. 
matters  aa  to  which  It  may  be  had,  8ie.»2I. 
medical  eiamlnatloo  for,  bow  far  aiilhorlied.  :'34 
modeH  of  obtalnlas.  7>8. 
morinHKi'.  of,  838,  152. 

next  friend  of  Infant,  liable  to  make  dlwovcry.  799.  ,<io. 
nollcc  for  Inipectlon  of  doeumenu,  861. 

when  It  majr  b«  wrved,  851. 
notice  i<>  produce  docunienti  r.-ferred  to  In  pleading".  »r,l. 

alBdavlt.  s.-.l. 
form  of,  853. 
olllcer  taking  examination  for,  may  direct  production.  s;.l 
olBcera  of  corporatloaa,  axamlnatlou  of,  for.  797  soo, 

not  to  bo  made  parties  only  r»r.  t:M. 
offldal  lliiuldator.  production  of  documents  by.  828. 
order  for.  Si.l. 

consequences  of  disobedience  by  defendant.  85."..  sSC. 
plaintiff.  !^55.  X.St;. 
Inapeotlnn  of  doeumenu.  851. 

application  for.  854. 
See — mtiiia,  documents — examination, 
parly  adverse  In  inieresl  may  be  examined  for.  797-799. 

attendant  nl,  for  e^camiaation,  hoT  obtained.  Si;  S;;. 
lieneDcial,  may  be  required  to  make.  8a:. 
resident  out  of  Ontario,  liability  of.  to  Bake,  802.  80fl,  SiM. 
requireil  to  make,  must  seek  neretisary  Inform.'itloii.  S.ll. 


«53. 


I,  1138. 


8,  K.'. 
SJl. 

on.  s 
0. 
for, 

CM, 

.  853 
8SS. 

S56 
856. 

12,  son.  S(t:. 
atloii.  sni. 


IKUUX. 
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DIttl'OVlCKY     CONfiNWrr/. 

patent  cawi.  In,  820. 

prnal  action,  not  ordcrad  In,  IM,  7S7,  131. 

p«run  on  wboite  bvhalf  action  brought,  «bath«r  Habit  to  make.  812, 

l»la)ntltr,  wbfn  bf  may  b«  examined  for,  797,  VIS. 

ordvFMl  to  ttroduce  document!  for,  860,  H53,  8^4. 
reildcnt  out  of  Ontkrlo,  liability  9t,  to  makt,  802,  8U3,  hos. 
prlvllese  from,  821.  fi32-8'''>. 

iroundi      ,  821,  IIS2-84&, 
production  of  djcumenli.    Hee — « it  pro— doeumentH. 

un  examination  for.  815,  81t>. 
reexamination  of  parly  vxamlnvd  for,  80o,  811,  817. 
FffuilnK  10  answer  (|ueitlona  for,  penalty.  807-810. 

attend  exumlnallon  for,  penally,  807-810. 
right  to.  796. 

not  enlarged  by  Jud.  Act,  796. 
where  It  does  not  arlae,  796-7B7. 
Hiibpfpna,  to  compel  attendance  tor  examination  for,  not  ueceitiiary, 

823.  823. 
ihird  party,  when  liable  to  make,  »27.  628. 

entitled  tu  obtain,  627-62R. 
time  for,  examination  for,  by  defendant,  813,  814. 

plaintiff,  813. 
trusti-e,  by,  844. 

vai'uilon,  cxanitnatloii  fur,  nut  to  be  held  In.  (i39,  S0;>. 
wltneaa,  examination  of,  for,  not  allowed,  738,  739. 
DISCRETION.     See — Comtk — Coi  RT  ok  AprK.M.— Hkih   Cru  RT    I)i\is[c»x 

— Oboui — TAXiNii  OrricEi. 
DISPUTE  NOTE. 

iippearance,  may  be  tiled  wlMi.  393. 
effect  of,  393. 
form  of,  1470. 
procedure,  after  ttllng.  393. 
UrSMISSAL  OF  ACTION.    See— MORTOAOt:  Actions. 

vounter-clalfn  may  be  proceeded  with  notwithstanding.  795. 
for  default  In  delivering  utatement  of  claim.  790-793. 
effect  of,  793. 
appearance  at  trial.  714.  1108. 
discretion  as  to,  795. 
Klvlng  notice  of  trial.  793-795. 
making  discovery,  855,  856. 

setting  town  for  trial  of  nonjury  cane  In  Toronto, 

793. 
want  of  prosecution.  790-5. 

form  of  order  for,  1505. 
infant  fauing  without  next  friend,  475. 
DISTRESS. 

fmponndrd   on   premises,   leavlne  man   In   pospwlon   unnecessary, 

1290. 
injunction  to  restrain,  when  granted,  67. 
DISTRICT  COT'RT.     See-  Cor\TY  Cot  rts. 


ItiM 


IMIKX, 


liIMHIUN  coi  urn.     H...     .\i»*i, 
kppMl  rron.  lu-iM.    um-  AniM. 
rrrllrylni  procawdlnw  for  ii|i|mu»  Irom.  1S7 
CMU  ol  kwwii  rrom,  IM. 

"Mil.  of.  wkfii  Uikblr  In  It.  »•.  o.,  \M».  l:|ju.| 
wkaiw  Umr  kM  no  Jurlidlrtloii,  n»;, 
counMrcMm,  Jiirla«lctlon  o».  u  lo.  nsii-ij:;!. 
Injunction  not  ■raiitiblr  by.  I3:'l. 
Judimrnl  on  appoali  from,  119,  l«o. 
Jurlidlctlon  of.  lUo-i. 
nolle*  of  imimili  fram.  III. 
iwrtira  may  aurtr  not  Id  aiiimi,  Jl». 
PMriio.  of  g.  I-.  o..  how  f«p  •ppiioiblo  In.  issun-i 
PKflvor  annot  b»  appslntrd  by.  IJtl. 
riil.T  of  law.  ..niirlpd  by  Jud.  Aft  appilctblr  In.  in- 
Kcrvlcc  ol  pronvdlno  In  appnlii  from.  1S7. 
iwitlnn  down  appralu  from.  I8!>. 
Klay  of  prncfnllnn  pmdlnt  apprala  from,  IIM 
PIVI8I0NAI,  COl-RT.     H,^    .\„r»     Ami  i  Ar,:  I>,wm.,v 
"Plwal  from.  15K. 

leave,  ahen  neceaaary,  HI. 
when  allowed,  or  refuaed.  1650 
8»-  SiHEMf  roiar  lit  r\>»rn. 
to.     See — ApprM.\rK  Division, 

abandoning,  coats  on,  ]S2«. 
from  Jndire  In  (^atnbera.  109.  11.9.  l-O.  losn.  Il^n. 
fourf,  109.  lift,  \20-fi.  losii. 
at  trial.  109.  lift.  IM-S.  lOSSlins, 
County  rourta.  lis.  im.  U'dni 

proceedlnitK.  how  rfrtlflprt  rnr. 

aettlnit  down.  HI 
ataylng  execution,  ponding,  151 
DIvlalon  Courta.  ISdlSD,  , 

Judfe  of  C.  C.  127. 
Siirronate  Courta.  119,  ni  H 
Kotting  down,  1089. 

ataylne  proreedlnga,  iicnillii!:,  lldMior 
vacatlona  not  lo  count  In  time  for,  610. 
.tppellate  Jurladlctlon  or,  103.  lll-l.'iT. 
bualnPHS  In  he  h<  ,.rd  before.  111.  11  ft-9, 

sot  down.  1.14.  1089. 
hy-IawB.  motion   lo  nuasli.  rnnnot  eittortuln.  171, 
ronstltntloi)  of.  ni. 

inplPH  of  evldonie.  5.  to  be  delivered  to  Realntnir,  on  aiH'oaN.  I<"l 
ooBls.  orders  as  lo.  «hen  not  appealable  to.  llMir,.  CHS, 
criminal  inntterR.  Jurladlrtlon  of.  aa  to,  lOS.  104,  119 
declal'.MB  of.  In  he  WndlrE  on.  nthi-r  ronrfK.  IfO  (- 
DlTlalon  rourta.  nppeala  from.  119.   136139. 
evidence,  r,  copies  of.  lo  he  delivered  to  Heelslrar,  on  appeals,  1091. 


UiUfijL. 


1M7 


if. 
»-nns 


rcrtlflrrt    fur. 


pt'ndhig,  111 


pp.'als,  infit. 


UlVlltlUNAL  ru;  KT     ('jtiliHtiit,. 

grounds  u(  appviil  in.  to  be  ut  out  In  notice  of  motion,  HU,  10119. 
Iiow  to  bi  conatllutod,  31. 
InqulrlH,  may  dlriet,  Hi. 

ttu«rlociilory  or<l«rf,  wlutii  not  uupMiUblv  lu,  im. 
whiit  arc,  U7. 

not,  117.  IIH. 
liittTiilif iltr  iHMic,  aiipcal  to,  Irom  Jiid«in«nt  on.  Vii. 

of  C.  C,  127. 
Iftiiuo,  may  dirt-ct  trial  of.  143. 
Judtfft  of  ij.  C.  O.  to  iirningo  (or  botdlni,  aul,  1M4. 

not  to  b«  ftlio  HulKtivd  to  olhvr  builneu  without  thvir 

VOHMnt,  L'tiu. 
upjHiuled  trom,  nut  to  ilt  In,  204. 
fi>ur,  nmy  sit  in  certain  i-hhs,  2U5. 
\i\i'.  to  sit  in.  L'UJ,  iOZ. 
may  hK  In  any,  :f04. 
ttlulng  In,  when  dlsquatltled,  -U-4. 
judcment  appcRltKl  from,  or  copy  to  be  delivered  to  Uftlitrar,  lM!t3. 
drTault.  '>y.  at  trial,  apiieal  rrom,  U08. 
liowers  as  to  awarding.  lui>,  Ub. 
wb«R  ttnal.  laT.  IBIi. 
JiiriHdlclluii  of,  34.  102,  103,  1011-167. 

In  C.  C.  caaM.  11».  119.  l::t;-134. 

D,  (J.  caaM,  'iS6-ia9. 
to  aet  ailde  Judgni«nt  by  dufault  at  trial,  1108. 
leave  lo  appeal  from,  164. 
lAijuur  Lufiist:  Act.  appeal  tu,  under,  J   ■ 
new  trial,  motion  to,  for,  ^'i'2,  HZ    i4>167. 

powers  of  Court  on,  14J-14ij. 
notice  o(  iippcal  to.  from  Jiidpe  In  Cbambera,  1089,  lt»93. 
Court,  1089,  1093. 
at  trial,  1089,  1093. 
order,  appealed  from,  or  copy  to  be  doltvered  to  Reglalrar.  109:1. 
order  of  Judge  in  Chambera.  when  appealable  to,  1122-1125. 
presiding  Judge  of,  who  to  be,  206. 
procedure  In.   S.   i".  O.  iippeals,  1089-1  IKi. 

C.  t'    ippmla,  132*4. 

D.  ('.  appcala,  139. 
Surrogate  Court  appeala,  135-6. 

Hailuuv  -4t7.  appeals  to.  under,  110. 
liivcm  mid  sirramt  Avt.  appeals  to.  under.  119. 
reservation  of  cases  for.  prohibited.  206. 
setting  down  appeals  to.  from  C.  C.     ssee— Coixi  v  (oi  htm. 
Judge  ut  trial,  1089,  1M93. 
In  Chambers.  1125. 
Court,  1089. 
Rtttin.BR  of.   203.  20b.  !0J»O. 

time  for  holding,  205,  1090. 
to  be  beld  it)  Toronto,  3$. 
special  raKP  stated  by  nrbltrator.  to  !>?  urpued  before.  111. 


lub 


Hl(.ll     Conn 


-  .VIam»;i;. 


111VIS10.NALCOI'KT-Co,i(i,,„etf. 

SiuTOgato  Courts,  appeals  freni.  135,  13t 

».«Uons  not  to  count  .„  t,n,e  for  proc«d.ngs  Mor.  «,„ 

Divisional  Court  may  sit  in  the  Long  Vacailoi,   .,r 
Hol.r  Pnntcv,;  Act.  appeal,  to.  und-r    119    14" 
llindiiiBiil,  .4((  (U.),  under,  111    119  '      " 

DIVISIONS.     See  -  AlTOLLAiK     Division' 

SLrncui:  Counr  or  0.vtaiuu 
■DOCLMENTS.     See-UiMCVKKV-Ev.ut.N,, 
admissions  of.  how  proved.  653.  736. 
affidavit  on  production  of,  826.  sjj,  (34    jj- 

croswxamlnatlon  on.  «iai.  S4!i 
copies  of.  cost  of  procuring.  651. 
demand  of,  651. 
making.  661. 

photography,  by,  651.  »;3. 
costs  of  proving,  when  admission  refused.  1341 

making,  651. 
defendant,  when  entitled  ,0  give  notice  to  nrnduc.  for  dlsc»>,.r.v 

delivery  up.  of.  on  redemption.  1072.  '      '       '        ' 

before  judgment,  when  ordered   8.S1    k;i 
direction  to  produ.e.  Special  EScamlner  may  make  s'l6 
Mlsband  and  wife.  In  Joint  custody  of.  production  of  s  7 
Interpleader,  production  of.  when  ordered  in    TtS 
Hen  of  solicitor  on.  907909. 
notice  10  admit,  may  be  served.  735. 
form  of.  1483. 
produce,  for  discovery,  r;5,  826.  829.  S51. 
trial.  Sn.l. 
form  of.  853. 

service  of.  how  itroved.  7;i9 
"llici-  colli. .»  of,  M«. 
order  for  production  of,  860.  S.-.I.  s.-i4. 
Iienalty  for  non-production  of.  855-6. 
plaintllf.   when  entitled  to  give  notice  to  produce  for  dl»cov.ry. 

poslase  for  IransmlKsion  of.  by  offlcars.  to  be  paid."  916. 
production  of.  may  be  ordered  at  any  lime.  850, 

Maater  may  order  on  reference.  961 

on  examination  for  discovery.  804,  815.  816. 

of  witness.  fi9a. 
See— DlNcovKHT. 
return  of,  to  ameer  transmltiini:.  916. 
service  of.  650.  653-7. 
solicitor.  Hen  of.  on.  907-9. 

transmission  of.  by  offlcers.  provision  for.  9167. 
witness,  may  be  ordered  to  produce.  815.  816. 
DO.MI.NION  COXTROVERTEn  ELECTIO.V.S. 

procedure  in.  not  arr,.cled  by  Jud.   Act  and  Rule...  .WS 


INDKX. 


1649 


(or*-.  Mil. 
cailon,  jic. 


lor  (li8P0\.T;, 


or  dismwry, 


UOMICIL. 

what  amounts  to,  35-. 
DOWER.     See — Moktuaqk  Actioxs — HxLts  u\  thk  Court. 
HcknowledgmeDt  of  tenanry  by  defendant,  .',^:',-4. 

effect  of.  3rt3-4. 
action  for.  Is  an  action  for  recovery  of  land,  ttlio. 
appearanrf  tn  action  for,  .ISS. 

landlord,  by,  o94. 
arrears  of.  Judgment  of  seisin,  no  bar  to  reiovery  of,  SS.'i. 
assignment  of,  M-rlt  for,  1166. 

form  of,  1166. 

on  adcDowledgment  of  tenamy,  "•'.'■'•. 
oriKinatlng  notice  for,  1265. 
when  Issuable  by  defendant,  r>94. 
costs  in  action  for,  when  recoverable,  394. 

on  nonappearance,  394. 
damaRe.s  for  detention,  11. 

plaintiff,  when  entitled  to,  394. 
proceedings  for,  after  judgment  of  seisin, 
394. 
when  recoverable  in  action  for,  393. 
defendant   may  file  acknowledgment  of  tenancy,  390. 
dowreas,  when  entitled  to  partition,  1263. 
election  between,  and  provisions  of  will,  11. 

restraining  action  for,  after.  11. 
Indorsement  of  writ,  in  action  for,  377. 

form  of  claim  in,  1469. 
judgment  of  seisin,  when  it  may  be  entered,  393. 

arrears  may  be  recovered  after,  394. 
for  assignment  of  dower,  on  originating  action,  12fir>. 
on  non-appearance,  384,  385. 
jurisdiction  of  S.  C.  O,,  as  to,  3.  5,  11. 
landlord,  substitution  of,  as  defendant  In  action  for.  395. 
non-appearance.  In  action  for,  judgment  for,  384 -5. 
originating  notice  for  assignment  of,  1265. 
partition,  dowress,  when  entitled  to,  1263. 
seisin.  Judgment  for,  on  non-appearance,  384-5. 
nUAlNAGE  ACT. 

appeals,  time  for,  vacations  excluded  from,  640. 


B. 


lOJKCTMENT. 

appearance  in.  by  person  not  named  in  writ,  395. 

affidavit,  requirpd.  on. 
default  of,  judgment  on.  nsr>. 
form  of.  395. 
assessment  of  damages  on  default  of  appearance,  385. 
cnnfrsslou  of  action.  67, 

form  of,  1481. 


Itjju 


ISU^IL. 


coats,  on  non-uppvarance,  385,  387. 

affidavit,  for,  38C. 
order  for,  3tt5. 
damiiBM.  asaeBuinant  of,  on  nonappeanince,  3S3    S!,.; 
dcrault  of  apprarance.  In,  385. 
defence  in,  603,  ii04. 

default  of,  So9. 
limited,  396. 

setting  aside  as  emliarrasslnt;.  tiiij      See-l'i 
e.iultable  defence,  to  be  weciHoaliy  pleaded,  fil.3.  cm 

tlUe,  wiiether  milflolent  to  maintain,  36 
execution,  not  to  Isane  till  Judnnent  recovered  ncalns, 

duits,  386,  386. 
linallty  of  judgment  in,  408. 

esplr.v  of  plaintiffs  title  pmdmte  Mc.  effect  of    7  ■  • 
hub.  Jac,  post.,  1164. 

Judgment,  final,  leave  to  enter  after  appearance,  3i;3.  4„::, 
In   default  of  appearance.   384.  ;ls;. 

defence.    S5*i. 
specialljr  indorsad  writ,  403, 
wliere  defence  limited,  385. 
landlord,  appearance  by.  in  action  against  tenant.  .!!..,. 
form  of,  S9«. 

to  be  named  as  party  In  «iil.s.,|ii 
coedlnga.  :I95. 
afUdavIt  to  be  made  by.  S87. 
limited  defence  In.  3M. 

Judgment  on  ailng.  J85. 
mesne  pronts,  aaseument  of,  386,  403. 
mortgagor  against,  staying,  on  payment  of  arrears   l,.7.-, 
non-appearance.  Judgment  on,  3«6. 
notice  limiting  defence,  form  of,  1471. 
parties  to.  332.  333. 
Pleadings  In.  603,  604, 
iwssesslon,  pleading,  effect  of.  604. 
special   indorsement,   when  authorised  In.  369. 
statement  of  defence.  In,  603,  604. 
'Iile  of  plaintiff,  pleading,  «04. 

where  It  expires  /jriiilfiitr  lite.  7:';. 
defendant,  pleading.  603.  604. 
"rlt  of  possession.  1163. 
w  rll  (if  Kurnmnns  In,  320. 

form   of  indorsement  of  claim  on,  nr.fi, 
service  of.  332,  333. 
KI.ISOHS. 

«u;c»  relating  to  Sheriffs  apply  to,  316.     S«.--SH.iirtF«. 
KMilMOERS.     See-Bxreirr.,. 

f  'itjrf  may  obtain  assistance  of  7''9 
K-Nl..AK(JI.N(i  TI.ME.     See-TlMr. 


! 
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IJ.NTERING  CLERK. 

duty  of.  113S. 
f>QUlTABLE  CLAI.MS.     Spe— Eqcitaiii.k  Dkkkxck— Equitabli;  Exret- 

TIOM  —  EQVITABLK   iTtTRnKSTS  —  E<iUITABt.K    RW.IKr  —  EQl'ITABl.K 
RIOHTM— E<iUITV    OK    RKIIKMPTIOX— TllIAI.. 

KQL'1T.\BLE  DEFE.NTE.     .Spe    E.ik('tmkm. 

may  be  set  up.  39-41. 
EQUIT.\I)LE  EXECUTION". 

Creditors'  IfrUrf  .((■(,  ffft-ct  of.  on.  82.  1222. 

fquitablf  Inlcreats  In  land,  usainst.  1219,  1220.  1221. 

ft.  la.,  issue  or,  whether  necessary,  81. 

Interests  of  debtor,  which  nia.v  be  reached  by.  82.S".  121ft-1221. 

how  obtained,  1218-9. 

nature  of,  1218. 

property  exigible  under.  82-84,  121S-1221. 

receiver  appointed  by  way  of.  80-84.  1218-122--.'. 

revivor  of  action,  when  necessary  before.  7*58. 

when  It  may  be  awarded.  80-84,  1218. 
EQUITABLE  INTERESTS. 

assignee  of,  pendeHte  Hie  not  a  necessary  party,  758. 
EQUITABLE  ISSl'ES. 

trial  of,  719-720. 
EQUr  ABi-i.  JURISDICTION. 

of  Supreme  Court,  S,  5-24. 
EQUITABLE  MORTGAGEE.     See    Moiiri..«iKt:.. 
EQUITABLE  RELIEF, 

claim  for,  on  writ  of  summons,  fo*  .tis  of,  1439,  1460. 
EQUITABLE  RIGHTS.    See- Defesdani  -Eijunv— Law  ani.  Eiiiirv— 
Plaintiff— Supreme  Covbt  of  Ontabio — Trial. 

County  Courts,  lurlsdlctlon  of.  to  enforce.  1311-2,  1318-9. 

S.  C.  O.  to  give  effect  to,  3,  5-24,  94. 

incidentally  appearing,  42. 
EQUITABLE  WASTE.    See— Waste. 
EQUITY.     See — Eqiitv  of  Redemption — Law  ami  Eqittv. 

effect  of  .IiiiUcatlire  Act  as  to,  4,  94,  100-102. 

lurlsdlctlon  of  S.  C.  O.  In,  3,  6-24,  35-50. 

rules  of.  to  prevail.  94.  100-102. 

when  applicable,  100-102. 

trial  of  causes,  when  equitable  relief  sought,  719-720. 
EQUITY   OF   REDEMPTION.      See— MoBTCAOE— MoRTH.ACE    ArTiovs— 
Monn;.M;KE — MORTIiAdOU. 

assignee  of,  liability  of,  1088. 

right  of,  to  attack  prior  niortsaKe.  1087. 

mortgagee  owner  of.  account  by.  1088. 

owner  of.  ejectment  by,  35.  36. 

part  owner  of.  entitled  10  redeem  whole  estate.  lOnO. 
redemption  by,  1066. 

parties  interested  In.  added  in  M.  O..  1084-5. 

purchaser  of.  Implied  liability  of.  108R. 

seizure  of.  under  execution,  1163.  1164. 


KwJ 


l.NKKX. 


KSTOPPEL.     Sfe— Extii  ro»— Mohtoaoee 

KVinKN.-K.     8«.-A„,rM.r,»-  Tm,,:  -  a.  .  „,■  v ,       A„.„s,»,.,„ 

eov»v-E,.„„  _  ••'»^  '»-MA™»-qu™   .    T    :  r« ' 

.\E8S.  illLls      \\ 

admlsaionb,  as,  735. 

how  proved  fii.  736.     See-  ADm,»rii.\^ 
affldiivliB.  admlMlble  as.  on  raotlonn.  690, 
croaaexamlnatlon  on,  690-2. 
or  witnewres,  when  admlulble  at  irlal,  T.'iS-Tsj 
when  admlaalble  at  Irlal,  7334.  739. 

crosB-examlnaljoii  on.  i,'io.' 
withdrawal  of.  to  avoid  cross- .amln.il Ion.  not  alio,",, 

hooks  of  account,  as.  97], 

by-laws,  proof  of,  742, 

certified  copies  of  documenU,  when  admissible    rji 

commissions  to  take,  when  aiilhorlzed.  743.  .44.  74;.  96:, 

See — CoMMlx.siov  to  t.vkk  Eviiucnci:. 
copies  certllled,  when  suffldent,  736,  741. 
office,  unnecessary,  for  service,  6,10 

how  made,  650. 
records,  of,  when  admissible  In.  736. 
corroborative,  when  necessary,  963,  968,  1246,  1247 
crlmlnatlni!  nuestlons,  on  examination  for  dl'scJvcrv   ,.-l   i-" 
cross-examination  on  amdavlts,  690-692. 
damages.  In  raltlRatlon  of.  In  slander  and  llb.1.  607-n 
depositions,  deceased  person,  of,  734, 

taken  In  former  action,  739, 
taken  when  no  motion  pending.  Irrnsiilar.  «s:'. 
when  admissible,  as,  734,  739. 
discovery.     See— niscovtav. 

docim.  nts  admitted,  must  be  produced  at  trial,  736. 
copies,  certllled,  when  admissible  as,  741. 
notice  to  admit,  may  be  given,  735. 

form  of,  "j,',. 
originals  produced  by  officer,  not  to  li..  left  in  r„,irt, 

production  of  as,  how  enforced.  81.1,  S16,  v;:,.s.-7. 

See — Di.sroVK«v. 
refusal  to  admit,  effect  of.  1341 
examination  dc  briiv  ,•,«.„.  736.  737, 

admissibility  of,  at  trial,  T;:i,  7:17,  7C!», 
grounds  for,  737-8. 
order  for,  form  of,  1508. 
for  discovery,  when  admissible  as,  ms.  Sli7.  SI.' 
of  opposite  party  as  a  witness,  652,.. 
of  wltne5.w-s  abroad,  824,  S:.'>. 

See — Coiiui^Nlo.N   10  i.\Ktj  Evidl.m 
before  officer,  may  be  orden'd,  736,  73 


II. 


Odiums  rmii,,^ 

M.     TlTUs    -«n 


IMUUX. 


lUOJ 


Ijo 

1  on.  tj;i(i..' 

on 

not  allowfd 

■•»] 

r. 

«, 

96J, 

lf*ft   In   Court. 
■lV..8.*.7. 


AKhJ   KvlllL.M  K. 

iT.*(l.  736.  737. 


KVIUENCE— C'Od/^/iutd. 

t'xaminutiou  oi  wltneHstiK  lor  dliicovery  uoi  allowed,  73S. 

In  support  of  motion,  ft92-694,  82:!-8J5. 

appointment    I'ur. 

Horvlct!    ot     oil 

solicitor,  s:".'!. 

attendanct^      for. 

bow     obtained. 

739-74:;. 

default  of  witness, 

742,  823-4. 

how  to  be  taken, 

81o. 

production         of 

documents    on, 

S16,  Slti. 

objections  to  qur;'- 

tions  on,  816. 
privil^e    ot    wit- 
ness on,  821. 
ruling  of  examin- 
er subject  to  n - 
view,  SHii. 
special  order  for. 
82-'.. 
witneae      al)road, 
S23.  824,  825. 
foreign  judgmtnt,  effect  of  as,  211. 

lurther  dir'ctlon.s.  evldenct-  admissible  at  hearing  on,  t>5S. 
IHiwor  or  Court  U>  admit,  131,  694-696. 
when  admissible  without  leave,  694. 

on  reference  back  to  Master,  111". 
Indictments,  proof  of,  741. 
letters  rogatory,  when  ordered.  7*7. 
libel  action,  in,  ti07. 

malicious  prosecution,  in  action  for.  719,  741. 
Master'^  offlee.  when  to  toe  plven  vm't  voce  in,  73G. 

production  of  documents  may  be  ordered  in, 


!tei-2. 
!t64. 


nienioHa!  registered,  iiow  Ear  tvldence.  741. 

mitigation  of  damages.  i>arUeulav3  of,  in  slander  and  Uhel.  607 

motions  upon.  690-694.  822-825. 

new,  powoj    )f  fourt  to  receive.  IJl.  694-696. 

notlre  to  (...poslte  party  to  attend  trial  as  witness. 

admit,  service  of,  how  proved.  739. 

produce,  service  of,  how  proved.  739. 

prove  documents  by  secondary  evidence.  7:J.'». 
■'  not  guilty  by  statute."  what  admissible  under.  606. 
officer  of  Court,  may  be  ordered  to  be-  taken  before, 
omission  of,  at  trial,  by  mistake,  etc.,  718-9. 
orwl.  on  motions,  how  ohtalned.  fi9;!-rt94.  S22-82r'. 


742. 


,  Tf^G. 
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K\"IUENCK— t'owfiitucrf, 

orlflB.1  rwwrd..  ordir  for  mbiwn.  ,o  prod„„,  ;j„ 
Blod  In  Court,  proot  or.  740,  an;. 
produced,  not  to  ie  left  In  Coinl   Tti 
P«rtle«.  miy  Ix;  tailed  to  five.  74!. 

non-attendance  of.  to  (five,  effect  or   71  • 
putent.  jfroot  of.  741. 

probate.  »  evidence  of  testamentary  cupaclly    •-,    7  ■, 
"■cord,  certmed  c    .y  of.  when  admlBslbIc  a*.  741  ' 

pabllc,  proof  of.  741. 
IlBteree.  before,  to  be  glveji  vied  pom;  7:;(i.  %■:; 
reglatereJ  Inatrunient-s.  when  admlaulble  aa  '741 
reversal  of  judgment  on  new,  694-696 
x-wndary.  of  wills,  etc..  when  admissible.  7::.-,. 

documenta  privileged  from  produciiou  si  ■ 
shorthand  notes  of.  copies,  how  ordered.  1096. 

required  on  appeals  or  mollons  for 

certlfled  copy  of.  as.  SIJ. 
examination  for  disiovery.  M.-,.i;. 
on  commUsioti.  7.".ii. 
deiWKitions  may  be  taken  In.  T.'it).  Si.; 
slander.  In  action  for.  607. 

apeoltl  examiner,  may  be  ordered  10  be  taken  liefoic  7'i 
subpoenas.  739-742. 

Taxing  Ofllcer.  powers  of,  as  to  taking.  I4|i::. 
telephone  mnversation.  of.  7;i.-,. 
testimony  to  be  given  viv6  voir.  7SS-7:14. 
trial,  affldavlts.  when  adm'setble  at.  733. 
wills,  proof  of.  741. 

secondary  of.  when  admissible.  73.". 
withdrawal  of.  not  allowed.  691. 
witnesses,  at  trial  to  be  examined  rirli  row..  733-7:;). 

cross-exa  .ilnatlon  of  parties  called  as.  7: 
exclusion  of.  715. 
Judge  may  call.  734. 

ask  leading  questions.  716. 
In  -Master's  offloe.  736.  962-;E. 
notice  to  opposite  parties  to  allend  irLil  1.0    71 
Se^-Wri,.E8s. 
K-VAMINATION,     See-Co.uMlsstov  u>  i^xE  Kv,„,;xcr  ■■    n,s 
Evim.vrt— ExAMiNATio-    01   Jmiam\T  Diwross 
physical,  of  party,  may  b'  ordered    '34 
EXAMl.NATIO.N  riK  BEXi:  BK.srB.     8ee-Ev,„r.,  F 
E.\A.M1NAT10N  OK  JrDOMBNT  DEBTORS.     See  --   Arn.ll 
Dfbts. 
appointment  for.  service  of.  1200-1. 

as.slKnment  by  debtor  for  benefit  of  credllnr.  no  bar  <"   n 
attaclilng  debts,  for.  1196-1200. 

See — .Atta(  liMl^Ni  of  Dfkts. 
attendance  for  '-onipelllng.  1200.  1201. 


new  tri 
10S9.  Ill 


! 


t.  m. 


ms  for  nfw  un'.. 


1  as.  71.V 
716. 


1 20.".. 


INDEX.  Ui'V) 

LAMINATION    OF    JUDGMENT    DKBTOHS— ('onMiiieti. 
cl«rkB  of  debtor,  when  they  may  be  examined,  ll!t8-l>. 

compelling   attendance   of.    lliO't. 
i-unimlttal  uf  debtor,  for  noo  attendance.  1201. 

refusal  to  answer,  1201. 
unsatiafaotory  anawerB,  ll'UI. 
motion  for.  1203-4.    See— CosTEMrr. 
officers  of  corporation,  for  iion-at tendance  for 

order  (or,  120J. 
See — Contempt. 
condiu't  nioiiry,  on.    1201. 
contempt,  committal  for,  laoi-*. 
corporation,  offloers  of,  when  examinable.  U9H.  1200. 
tost.'?,  only,  when  allowed  for.  1196-7,  ll9s. 
Dejnity  Clerk  of  Crown  may  take.  1196. 

Registrar  may  take,  1196. 
employee!!  of  debtor,  when  liable  to  be  examined,  llnsD. 

competllnK  attendance  of.  1200. 
examination,  before  whom  to  be  taken.  1196. 

should  not  be  taken  unnecessarily.  11 0«. 
execution.  In  aid  of,  1196-1200. 
former  employees  of  debtors,  when  liable  to  be  examined,  1198-9 

compelling  attendance  of,  1200. 
earnishee,  when  liable  to  examination,  1197. 
how  it  may  be  conducted,  119T. 
Judge  of  County  Court,  when  he  may  Uke.  llHti. 
judgment  for  payment  of  money,  under,  1196. 

into  Court,   under,   116(t,   119& 
costs  only,   under,    1196,    11  US. 
local  Judge  when  he  may  take.  119«. 
Master  may  take.  1196. 
Hegistrar  may  take,  1196. 
married  woman  liable  to,  119'. 

committal  of.  I20:i. 
Master  may  take.  1196. 

member  of  Parliament,  whou  not  liable  to,  1197. 
mode  of  conducting.  1197. 
nature  of,  1197. 

officers  of  corporation,  when  liable  to  examination.  119S.  1199. 
commitul  of.  tor  defanlt.  1200. 
Court,  authorized  to  take,  1196. 
order  tor  payment  of  money,  under,  1196. 

into  Court,  under.  lltiO.  1196. 
order  for  payment  of  coFts  only,  under,  1196,  1198. 
when  necessary,  1198-12(10. 

unnecessary.  1196,  1198. 
l.roet-eding?  for.  l2<M).t. 
production  of  document!;  on,  by  debtor,  1200. 

third  party.  1200. 
scope  of.  n96.  1197. 


lOM 


ixutx. 


I"<l. 


KXAMI.NATION    or   JCDOMKNT    UBBTOHS     (  „„„ 
wooiid,  how  obulanl.  11>;. 

8p«-l.l  Kxamlntr  my  lUe.  li»i    111,7    ,,9,    

KUbpnna  for.  when  imnicnHry.  laou-l 

third  p^rwn  m*j  W  roniprtW  to  produ«.  dcMun,,,,,,  „„   , 

un»il.f,«„ry  .n.w,r,.  on,  commltui  for,  u'ini 
wife  of  dektor.  whni  •'xamliMblr.  11»9. 
wItnPM  trvs,  to  be  iiBid  on,  1201. 
who  llablo  to.  11>7-I200. 
whom  to  be  tRken  before    UStt 
H;X,UJ [NATION  OP  WITNESSES.  '  See     Kv„„  v. , 

ChW  J„.tloe  of.  rank  .„d  preoedenc.  of.  31 
euultahle  Jurlsdiilloii  of,  vented  In  8  c  o     '11 
K.XKcrTION.     Se^A,-,.uHM.:vr  ,.  „.:„„:.;,;„ ,,,„  ,, 

-dvertlwrnen,,  defectlye.  d...  „„  ,„„h^„  „„  „„^^ 

of  ule  of  landH  under,  llSfi." 
aiuieli.  m  luluro.  on  judgment  of,  lisg. 
amnnieat^  dower,  writ  for.  llos. 

on  orlKlnatlnft  nolln..  lii;:, 
asslnunre,  writ  of.  nti... 

attachment,  writ  of.  when  11  may  be  Iwued.  1167.1171. 
leave  required  for.  1171. 
agaluM  Sheriff  for  not  retumliic  writ,  lint, 
married  woman,  when  liable  to.  II  «,s. 
non-payment  of  money,  when  punishable  bv   lis 
■"i'l'i*  <«(  Kall»fa,in,dt>m.  I>  a  writ  of.  31d. 
chattels,  for  »peclllc  delivery  up  of.  IIM. 
coats,  for.  when  It  may  l«,ue  before  revl.lon.  l:;<6 
nt  seUIng  lande.  when  not  recoverable.  1186. 
to  be  Indorsed  by  odlcer  l»»ntn».  1191 
<  ouri.  to  enforce  payment  Into.  116« 
creditor,  no  right  to  restrain  waste  by  debtor.  H. 
action  against,  liability  10  1294.  129.5 
service  of.  ens. 
•  urrency  of.  fi.  fa,.  1192. 

death  of  parties,  effect  of.  .s  to  issuing.  II8S  1 190. 
ilellvery  of  goods,  to  enforce.  1166-7. 
discovery  In  aid  of.  119«.l205. 
dower,  writ  of  awlgnment  of.  when  It  may  issue  1166. 

form  of.  1166. 
duration  of  writ  of,  119:'. 
ejectmenl.  In.  1163. 

equitable,  .S2-S3  loin.iio.      q^      ,. 

c -.1.  i„is-i_..I,     See     hyriTAHl.K  KSnun.pv. 

executor  of  deceaaed  Judgment  debtor,  against.  1188. 

exigible  under"  meaning  of.  1139 
eiplrert  writ.  «ile  under,  when  void    ll«r.    11S3 


!■'»»  iin.  I.'ipi., 
m.   li!t\.ii. 


"  M^cil     i'Hlx. 

°  under.  1187. 

liT.  u'l;:, 
171. 
:.   UM. 
Ip  by.  llfiV 
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XECI'TION— foHlidufri. 

/Kri,  /actaf,  writ  of,  3111.  1159. 

f urrency  of.  1 192-:t. 
fnrnu  of.  i;29-l!4. 
IndorMnentH  on.  119<K1. 
rpnewal  of.  lt!C*-3. 

proof  of.  1I»J. 
wlM*n  It  may  luue.  1161. 

■galnit  munlctp*lttle»,  lltl-. 
Hulnallna.Co.  UUl. 
cobtti  of.  where  Dtouey  made  out  of  goods.  1186, 
goods  and  landa  when  to  be  Included  tn  si  me  writ,  1 1  .'>!>. 
property  ttelxable  under,  11I12-,1. 
return  of,  1193. 
»a\et^  under,  of  goodB,  1183-4, 
lands.  11847. 
Dmi,  against,  498-aOO.  M2-3. 
goods,  Mie  of,  under.  1184. 

and  landa.  when  to  be  Included  in  fi.  fa.,  Iirt9, 
dellvei7  of,  for.  1106-7, 
Inventory  of,  to  be  delivered,  1183-4, 
what  Interest  In,  saleable  under,  1162-3. 
■■  goods  on  hand  for  want  of  buyer*."  return  of,  1163,  11S4. 

how  made,  1163,  1184. 
growing  rrops,  how  bound  by.  1164. 
hnb.  fnc.  po«.,  1164. 

effect  of,  1164,  lice, 
when  It  may  Issue.  1163.  1164.   1165. 
Improper  Issue  of.  liability  for,  1190, 
Inception  of,  what  18,  1185. 
Indorsement  required  on,  1190. 

to  levy.  1190-1. 
infant,  in  favour  of.  money  made  under,  ta  be  paid  fnlo  Court.  1160. 

writ,  how  to  be  Indorsed,  11«0-1. 
intereat  payable  on.  1191. 
interests  in  goods,  saleable  under,  1 162-3, 
land,  saleable  under,  1163. 
not  saleable  under.  1163. 
Inventory  ot  goods  seized,  when  to  be  delivered.  1183-4. 
irregularities  In  sale  of  land  under,  do  not  render  sale  void.  1 1 S.".. 
Issue  of.  before  costs  taxed,  1162. 

leave  for,  when  necessary.  385.  1161.  US7-1190. 
nunc  pro  tunc,  1193. 
right  to.  when  barred.  1189-1190. 
time  for.  without  leave,  380.  1187. 
Judgment  creditor  entitled  to  fi.  fa.,  1161. 
judgment  In  default  of  appearance,  when  It  may  Issue  on.  forthwith. 

when  leave  necessary  In  ejectment.  3S.'>. 
conditional  or  contingent,  how  enforced  by,  1161. 
f,.r  payment  of  money,  enforcing.  115S-1161. 


low 


Hiilnv    nil 


KXKCITION-  lu»lmi,id. 

Judiment  for  p.,nieiit  ot  money  in,o  court    .„r 

land.,  noelce  ot  «ic  ot,  undrr.  liM-;  """"'"».  llw 

oonunbi  ot,  iisbt. 

«>«•  of.  when  ooi  rii  ovenw, 

llow  tolM  liul.ll»lipii,  us; 

lrreiul«rlty  in,  ,n,n  ot  li>- 

-.«»ad,„.  d*.„,  „,.  jr^r*";" ''''''''"'•'■""' "'■' 

•'oM>.  wlH.r«  money  made  under  ».  ^,  „,od.   ii« 
iri  J  irant,  uempt  trom,  iit4. 
Multoulln,  la,  wken  to  be  Mid.  uni 
not  t„  be  m>ld  under,  aiitii  reiurnot  nuUu  >o,„  ii„; 
4-  "'"""  '•  month,  (rom  deliver)  „i  wm, , 

"icelit  ajui 

P0HK.M1UI,  of,  writ  lor  recovery  ot,  mt   nu    ''''"°'' " 
K«lny  River.  In,  wken  to  be  told  under  llic. 
recovery  ot,  for,  1183, 
"•le  lit.  under,  line  for,  nn, 

in   MHnUouliu.   and 
Olstrlclt,  118.'i. 

Irregularlllen  In.  118.'.. 

when  lavalld,  lHo, 

without  return  of  nutte  Doiiu.  valid,  IIM 
writ  axalnet,  when  It  may  Ime,  ll.^.B, 

••i.„j         ^     .  ""^  "<"  '"ue,  If  judgment  under  m  n: 

landt  on  hand  lor  want  of  buyer.,-  return  ot,  IISJ   US,-, 
'"""  ">  '«'"»'■  when  neci'saary,  is:..  llDl,  lis7.li!.ii. 
refuxed,  IISS.  luo. 
See-  PAeT.MBH. 
nian>latoryT>r4«r»,  to  anforce.  IISI-' 
Manltoulln,  luid.  In.  when  to  b,  K,id  under   1185 
mM..e  proms,  and  coata,  ».„arate  writ  for,  may  I«o.,  u,;;. 
munlelpai  corporation,  bow  luued  aialnat.  ll«3 
Mutual  Inaurance  Comp«,l„,  when  It  may  Issue  aKalnst,  IICI-:. 
iie»lect  to  return  to  Sheriff  after  renewal   119' 
nulla  bona,  return  of.  requlix^d.  before  sale  of  land*.  US6. 

omlaalon  of  return  ot.  not  fatal.  IISG. 
order,  enforcing  by,  I159U61,  lim-t. 

before  eerrlee,  W7. 
for.  when  necessary,  ,18.-,,  li«i,  usi-llBU. 

8ee — PAar.VKafi. 
mandatory,  to  enforce,  1181 1'. 
non-aervlce  of.  no  ground  for  seltlnx  aalde,  «57. 
of  Court  ot  another  Province,  under  winding  up  Acl,  Imn 
ianued  on.  4.14. 

payment  Into  Uourt,  tor,  how  enforced  by,  1160  1. 
return  of  writ,  lor,  may  issne  on  pmdpe,  11!>I. 


INDKX. 


IH.)!> 


Tar 


hlXECUTION    I'onlliiiiril. 

pirtntr.   oil»  of  WTfral.   nrralnM.   punii'rahlii   pniiwrl)'.   how 

»l|lblr.  1183. 
imrtqer^.  ainilniit,  498,  499. 

iMvf  to  itiuf.  whi'ii  nft'e>w«ry,  49H.9,  50^:'.. 
■urvlvlni,  may  IMU>.  759.  1189. 
liurlneralilp  property.  Interwt  or  parln.r  In.  m«y  be  rlwricfd.  US;!. 
paymvnt  of  moiMy  for,  11R9,  1160. 

Into  Court.  1190-1. 
personi*.  not  parties,  may  bo  iRAiied  analnat,  ll«l*, 
priority  of,  bow  nettled,  1062-3. 

over  iinreKlHtered  deed.  lo«:t. 
IMMacaaion,  writ  of,  effeet  of,  1163, 

ri'takinir  poaanalon,  after  auciitlon  of.  Iix:.. 
mttperoedea  writ  of  aaalfttance,  ll(>r>. 
wben  It  may  liaue.  1163.  1164-,^. 
txiiindaBe.  und  expenHe»  of.  may  Im-  levied.  1192. 
amount  recoverable.  1192,  1351-3, 
Sheriff,  when  entitled  to.  1192,  l;!,".!-!!. 
purchaser  und«r,  priority  of,  1083. 

Halny  River,  time  when  lauds  In,  may  be  sold  under,  11*5. 
recovery  of  land.  Judgment  tor,  how  ellforo«l.  IHJ, 

and  money,  how  enforced,  116ri. 
renewal  of,  1192-3. 

iicKlect  to  return  after,  effect  of,  1192, 
nunc  pro  tuitr.  1193. 
proof  of,  1192. 

withdrawal  for,  effect  of.  1192. 
return  of  writ  of,  order  for,  1198-4. 

may  tsBue  on  pntcipe.  1194- 
atiaihment  for  neflect  or  refusal  to,  1194-:.. 
costs  occasioned  jy  refusal.  1194. 
demand  of.  1193. 
enforcing.  1193-6. 
how  to  be  made,  1193.  1195, 
revivor,  when  necessary  before,  76S, 
sale  of  goods  under,  1184. 

notice  of,  retitilred,  1184. 
sale  of  lands  under,  time  for,  1)84. 

premature,  void,  1185. 
seizure  under,  liability  of  ejecution  creditor  for.  1294. 
seouestratlon.  when  It  may  Isaue.  73,  1173,  1180. 

Sec   SB)1  l.STB.tTIOX. 

Sheriff's  ccrlllcate  ai.  to.  In  mortpwe  action,  1041. 
Sheriff,  return  of,  1194-,i. 

refusini!  to  return,  1194-3. 
stay  of.  effect  of.  1102. 

Judge  may  order.  1102. 

on  appeal  to  nivislonal  Court.  1102-llOH. 

effect  of.  after  levy,  1104, 110., 

certiflratp  of,  1107. 


um 


INUKX. 


KXBri'TION-  Coatiiiiinl. 

...J,  •«•  «  M.P«I  I.  W,,.,™.,  cm.  „««,„„  ,„,    „„j. 
p.  idlnir  opiiril  In  c.  v..  l:li. 

lo  l>rlvy  lounHI.  I7.-..|;;. 
DuprriiM  Conn,  !«» 
undiT  <irdrr  of  Apprllilr  UI«ltK>n   ll«' 
«I«IUI.  of  Unill.l|«B.,  «.  ,  b«  lo,  lIMIIlw"' 

v'»«  .H.i»....  -b.;rivv;'-.urr, '' ' '  ""■ 

Mm.-  for  Ml,  of  iooda  Uddrr,  IU4. 
iRHdi.  uodcr.  I1S4. 

by  Hh»rliror  Maiiltijulii.  ii-, 
wKhln  wHUMi  u  ,..,  ,«...  ,„;  ""'"'  """•  "»•• 

">-nty  y,.r,.  .fur  )«■«.  „f,  ,«„  .„  i«„„  r..r„,..,|    ,  ,.,„ 
Mnr.gl.,.r«l  de«l.  priori,,  of,  «  „.,„.,,  „«;; 
"■n.  ij.,  when  It  Biay  |Hue.  JI«2. 

"'"'Z"Z:""'  ""■"  "  """""^  ''"■'"'■•""  '•"""  '■"""  •■-- 

x'lihdnwal  of,  for  renewal.  1192, 
*'"»  Of  "•  /"•.  nc».  iidi,  im,-,,  Ilea 

■tiachmtiK.  u«7», 

"■onrurrent.  n&y. 

currency  of.  1192, 

il.llvery  of  clirr,ol,    ,  r.  lliio. 

dow^r.  for  aMlmmenl  of.  II6«. 

IndoraemeDt  of.  U9o. 

i"»ui«wlon.  for,  1183,  llM-118.-.. 

oombined  with  A.  fr,  116.-, 

return  of.  1193^. 

aequealralloa.  11,  1175.  1180 

K.SEITTOK.      S«-An>„„„T..Tm.v. -H.„„.:.-F,:,„„.v  „    „„.„,  „„ 
Tivr. 

action  by.  or  axalnat.  partlca  to   IJI-ri.  444.4.-„i 

may  b«  eonuaenced  before  probate   jnl 
affldavit  of.  aa  to  credltora'  claliBa.  Ml 

•jr.poln,mc„.  of  pcrwn  ,0  act  1„  ll.,„  „,  o„.,  removed  by  .s  C.  «,: 
coropenaatlon  to,  9.  9.18.8. 
coat.,  liability  of.  for.  :>46.  IIU.  1253 
coan.  right  of.  to.  245.  246. 

deceaaed.  repreaentatlon  of.  when  not  „ece.«irv  p.riy.  446. 
«c  Am  Ion.  order  for  general  admlnlatrntlon.  n..t  «rante,l  .«alii»l 


Injunction  arolnat  coHiiecular,  9. 
Judgment  acalnat.  elTecl  of.  470. 

form  of.  112S-10. 
Jurisdiction  of  .s.  c.  o.  over.  3.  5.  9 
imyment  of  legacy  In  full  hy   effect  of.  MS, 
lilriir  (ittmrnitlrmit.  defence  of,  1129. 
probate,  action  hy.  before  oblHlnlng.  4,';i 
removal  of,  9. 


till 


1U)1 


'or   ll,,-.;, 


River,  iin:,, 


P(J  liy  S,  r.  (1 


arty.  44t). 
erantrd  UKuni>i 


t:\t:cL;TOK    vimtinkKU. 

rrnunclallon  by,  «Rect  of,  41ti. 

wilful  nffiU'ct  und  dcrHull,  by.  »40-U4l. 
KXllllUTH. 

COplM  Of.  tl&3. 

d«>po»lt  o(.  wh«ii  JudtiiKDt  rtfiMfrv«fd.  I'U. 
ilwtlructton  of,  whiT«  Kuthorlitd,  Til. 
Iiiapectloo  of,  KS3. 
Hit  of,  lit  irtui,  72;:. 
luarklnif  ut  triftl.  7;!;:.  723. 

form  of,  154U. 
referrfd  lu  In  atftdHvlta,  iiroductton  of,  8u3. 
Kctiedule  of,  furm  of.  1S4U. 
transmlHtoii  of,  to  Toronto,  li'i. 
KXI'ERTS. 

iipMntimnt  of.  by  i  onrt.  7::!».  73ti,  731. 

may  >>«'  mudf  tj  imrlr,  IZl. 
wben  not  in«d«  bvfori*  trial.  731. 
i-aat-M  tn  vtblcli  appulnled,  73U. 
roHtH  of,  when  t'niployod  by  Master,  730. 

quallfylns  themwjIVM  to  nlve  wtdencf,  73'J. 
Court  may  obtain  asilstance  of,  729. 
t'mployed  by  Court,  not  examinable  uii  wltneRneM,  73o, 
t'vldenre  of.  us  witneues,  731. 

ronfllctlnK.  as  to  foreign  law.  73:^. 
not  to  be  taken  nn.J^r  commlBMon,  73X. 
tibould  be  Riven  vivii  voce,  '['.}. 
weight  to  be  attached  to.  732. 
law  of  forefsn  country,  iiroof  by.  73_'. 
Maater  cannot  employ,  730. 

merchants.  Court  may  obtain  asBUtance  of,  730. 
rt'rerenie  of  question  of  fact  to,  under  Jutl.  Art,  »».  C^.  *>';  bt-fori 
trial,  not  authorized.  731. 
to,  under  .hid.  Ait.  hb.  64.  6."--731. 

order  for,  shonltl  hf  drawn 

up,  731. 
report    of.    not    conclnnlve, 
731. 
relief.  In  rase  of  nuisance,  not  stayed,  till  appointment  of.  730. 
report  of.  under  Jml.  Art.  sR-  «4.  fiS.  not  conclusive,  731- 

not  conclusive,  731. 
witnesRis.  when  they  cannot  call.  731. 

(hree  only,  can  be  called  on  each  .side.  731.       ■' 

five  may  be  called  in  proci-edinns  under  l)o»t.  .xrls,  732. 

KXTRADITION.  ^     .    ,.o 

prisoner  committed  for.  JurlsdKtIon  to  admit  to  bail.  1.>S. 
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KACTS. 

upp«'a]  on.  Iu5,  U'J. 
KAI.SE  IMPRISONMENT. 

aclloi,  for.  Jury  may  bf  required  to  »„,»„  ,iue.il<j„..   -i 
trial  of.  must  be  by  Jury,  ai.s. 

>L(,  (l  ND.     bee-St  lions-  Fek  Ft,.M,  .Vctwtj.vt 
FEES.     See-DKPfiv    Clshk.s    ,„    rm.    Cro».>^-I)ip,  ,,    «,„,„, 
l^.u,  IlEGiaTRAas— Tabikk. 
t-asb,  when  payable  in,  272.  275. 
offlcera  paid  by,  to  malie  returns.  272. 

salary,  not  to  talte  for  Iheir  <i»ii  i,w  ••7i.-. 
searchefi.  for  Judgmenta,  292-3.  '  "     ~ 

chattel  mortfntl^PB.   2<»2-S. 
writs.  292-3. 
Klainps.  when  payable  fn.  275,  278. 
FINAL  ORDER.     Se(^MoRT(.Aiil:  ArTloi« 
riKHr  FAriAS.     See^-KxtriTFOX. 
Kl  R  M.    sei^PAiiTXEn.s-   PABTSmsnir. 
debli  due  10.  wh.n  attarhable.  1207. 
dissolved  before  .nctlon,  how  sued,  491-2. 
havlhK  common  members,  actions  between,  r.iii 
may  sue  or  lie  sued  in  lirm  name.  488.  489.  502 
names  and  addresses  of  members  of,  to  be  disclosed   :V1 
.•■Insle  person.  carryInK  on  business  ,is,  bow  sued,  r,K.  ,v«, 

served.  .'.04 
appearance  by,  514. 
execution  against.  ''\ 
must   sue  in  Ms  r.wn  name.  ,*04 
writ  of  summons,  how  served  on    488-493 
KORECLOSIRE.     Se^.Mo«TCAr.r  Actions 
FOREIGN  CORPORATION. 

.service  of  writ  of  summons  on.  342-344 
FOREIGN  COIRT     Se^-Poaru.N  Jin,.„fM. 
jurisdiction  of,  over  foreigners,  209. 
proceedings  iu,  when  restrained   114 
FOREIGN  GOVEKNMENT. 
not  a  corporation.  344. 
FOREIGN  JUDGMENT. 

action  on,  210,  211,  212.  213. 
coatB  of,  213. 
irfeadlnfts  in.  2ti»-212. 
conclusive,  against  party  who  '     oked  Jurisdiction.  211. 

when  oblHined  In  Quebec.  212. 
defence  to  action  on.  211.  212. 
defendant  when  bound  by.  ;iir.  217. 
evidence,  effect  of.  as.  211. 


INDEX. 


1G03 


■onsent.  :;i^. 


osed.  ":'f, 

=d.  :.o:',  -.-.:;. 

red.  :>04 
ince  by,  5^4, 
>n  against.  '" 
namo.  .*n4, 


1.  :ni. 


KOUElGN  jrOOAIENT--(o»N(i»t(/. 
fraud  In  obtaining,  effeci  of,  ;ill. 
irr^'fv.lw  u;.  i".  211. 
m    ;  pr,  dot>;i  r.nf  t  r-Mf,  210. 
of  iluP'i  H-1rhov.i  not'-e.  211. 

luiial's.  for.  when  II  does  not  create  debt  in  Ontario,  210. 
pr  'tt.'l-  on    Ahlci  enforced  In  Ontario.  209. 
Quebec,  obtalni'tl  In,  defence  to,  212. 

proof  of.  21 2. 
simple  contract  debi.  is,  20!i. 
what  Is,  209. 
I'OREICrN  SOVEREIGN. 

Jurlsdicilon  as  to.  wlien  a  suitor,  H4,  o45-(i,  807,  82S. 
diBcovery  by.  807,  828. 
FOREIGNER. 

notice  in  lieu  of  writ,  when  to  be  served  on.  ?,'A,  liti-'.-i;. 
Karntshee  order  to  be  served  on  inreiptu 
Ont..  120r.. 
writ  uf  sununons.  service  of.  on.  when  void,  S««. 

regular,  if  effected  In  Out,, 
notice  of.  to  be  served  abroad.  S51,  SfiR, 
FORFEITURE.     See— PrNAi.rv. 

ball,  of,  in  criminal  case,  not  relieved  against,  2u, 
breach  of  covenant  when  relieved  against.  !tO-ftl. 
Jurisdiction  of  S.  (\  O.  to  relieve  against.  20.  90-^2. 
lease,  under,  relief  against.  SO.  91. 
terms  may  be  imposed,  on  relieving  against,  90. 
when  relieved  against.  90.  91. 

relief  against,  refused.  20,  91. 
FORMAL  OBJECTIONS. 

proceedings  not  to  be  defeated  by.  fi42. 
FORMS. 

authorized  by  h'lih's.  1441. 

defects  in.  1441. 

provisions  in,  anthnrized  by  FuU'-i.  1441. 

variation   or  moditlration    in.    may  ho   made.   1441. 

when  not  to  affect  regularity.  1441. 
see  Hnlm*-str(f  niifl  Lanfttmi's  Formx.  passim.  , 

see  /nrffj-  nf  Formx.  iairn.  p.  1861. 
FR.U'Tl,     .See    Wii.ni.  Niciirr  ami  Hkiaii.t. 
"  actual,"  6. 

allegations  of,  how  made  in  pleadings,  fi. 
charged,  but  not  proved,  fi, 
costs,  when  charged,  but  not  proved.  2'^.. 
foreign  judgment  obtained  by.  effect  of.  211. 
Judgment,  may  be  set  aside  for,  li:?7.  1141.  1147. 

impeaching  for,   1146-7. 
jurisdiction  of  Supreme  rnurt  in  cases  of.  3.  5,  B. 
"  legal."  e. 
"  moral,"  6. 
undue  Influence.  S4,  ZT>. 
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Kl  UTllKH   DIHKCTIONS. 

admlnls.ratlon  action.  »h,.„  dl.iwnsed  witi,    |„    ,.,r,. 

uffldavit,.  when  thf,   may  be  read  on.  65S  '      '    " ' 

ro«t».  evidence  admlBslbl,.  on  qneBtlon  o,    6r,S 

•nurl,  on.  may  refn«e  lo  act  on  report.  B.id. 

original  Judinncni,  11.5s 
may  reserve.  410. 

creditors  „roM„B  claim.,  not  entitled  to  notice  of  l,earl„«  , 

evidence  which  may  bo  ti.ed  on,  «.'-,8. 

hearing  on.  658,  1149. 

'««.  >lu„a,  0/  plalntltr  „,ay  be  disputed  „„    .,« 

reservation  of.  41(i, 

"•■tllng  down  for  hearlnij  on,  6!)7, 
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cl.\OLEHS. 

duty  of,  to  Court,  281. 
liAOLS. 

to  the  prisons  of  s.  C    O     **!♦] 

OE.NERAl,  GAOL  DELIVERY. 
sittings  for.  206-209. 

■  ■,„,„..  ""*■  ^  "''"'  "■'"'"ul  H  commission,  :■ 

I.OCDS.     See— ExEcl  110.1. 

i:lARUIA.N.     See— GiA«oiA.N  m>  uinu-I.XKA.vr 
'.I  AHDIA.N  Al,  LITf:.V.     See-OHiCAL  O,  AHl.tA.v. 
appointment  of,  how  made,  338.  339. 

for   Infant    defendants. 


lunatic    defendants,  33H. 

,  ""  application  of  defendanis, 

irregular  appointment  of,  set  aside,  481 
lunatics,  when  they  may  defend  by,'  479481 
motion  for  appointment  of,  how  made    477    48ii  1 
Official  Guardian,  to  be  appointed  for  Infants,  338,  176. 
,   ...    ,  lunatics.  4811. 

cfvBAv^^'J.""  "'•  ""'  """'"'  «"»■•<"»".  when  authorised.  47 

ijI  arantee  company. 

bond  of,  may  be  accepted  a.,  se.-urlly  for  Connultl ,r  1 

or  Receiver,  233, 

H. 

HMIHAH  COKPUH. 

lid  tetliUcanaiiin,  form  of,  1496, 

fhambers.  Judge  In,  may  grant!  SCO. 

Infant,  to  determine  custody  of,  95 

one  writ  only,  to  Issue,  CiiS. 

person  committed  for  contempt  not  entitled  to.  1175 

return.   rn-,i   ,,„•.■,  evidence  ii-s  to  tnitli   of,  9S. 


140,  4w 
181 


it  ticarliiK  on,  %] 


i,    338.  339,  4S0. 

M 

s.  33!).  340.  4MI. 

ndaiils.  477. 


i/.li*/;.lS  COA'Pt'S— CoHNrtHCtf. 
witness  may  be  ordered  to  tx- 
motion  for,  9S. 


:x.  1665 

'xanilued  vivd  i(K«  In  support  of 
as  to  truth  ot  return  lo,  98. 


HAMILTON. 

sittings  ot  H,  C.  D.  at.  207. 
HEARING.     Sec  -APi'tAi.— Fi  RTiiKit  Dirklcions— HUiil  C"LH1  DnisioN 

— MOTIOX— Tri.\i,. 
HEI R.     See — Al»Mr>-  istration  . 

llaWlity  to  dowress  for  rent,  947. 

representation  of,  In  action  for  construction  of  instruments,  441-3. 
HIGH  COURT  DIVISION. 

arrangements  for  holding  Courts.  l*tM'. 

business  of,  how  to  be  disposed  of,  205. 

Controverted  Dominion  Elections,  jurisdiction  as  to,  30. 

hearing  In  cami;r*1,  206. 

Judge  of,  to  constitute  the  Court,  205. 

not  reserve  Questions  for  Divisional  Court.  2U6. 

jurisdiction  of  in  Dominion  Controverted  Election,  308. 

King's  Counsel  may  act  as  Judge  of,  207. 

non-arrival  of  Judge  at  sittings,  208. 

retired  Judge  may  act  as  Judge  of,  207. 

Fittings  for  trial.  206,  2ii7. 

of,  for  trial,  when  to  commence.  208. 

Superior  Court  of  criminal  jurisdiction.  5.  30. 

weekly  Court  sitting  to  be  held,  696,  6»7. 
HOLIDAYS.    See— Time— Vac  ATI0S8. 
HISBAND  AND  WIFE.     See— Alimo.ny— Mabbikd  Woman, 

actions  by,  or  against,  what  causes  may  be  joined.  41t>,  428. 

documents  In  joint  custody  of.  production  of,  827.  828. 

examination  of  wife  as  transferee  of  debtor,  1199. 

gifts  to.  effect  of,  487. 

husband,  may  sue  his  wife,  483. 

improvements  by,  on  wife's  land.  950. 

marriage,  jurisdiction  of.  S.  C.  O..  as  to.  IS. 

wife,  may  sue  her  husband,  483. 

may  be  committed  for  contempt  of  Court,  llfiS. 
remedy  of.  for  separate  properly.  483. 
HYPOTHETICAL  QUESTION. 

Court  will  not  entertain,  1*4,  547. 


IDIOTS. 

jurlsdicMon  of  S.  C.  O,  :is  to.  .'.  13. 
l.MPERTINENCE.     See— Sr.vNDAi.. 
IMPROVEMENTS. 

after  action,  not  allowed,  950. 

exception,  951. 


IHtki 


INDEX. 


l.Ml>I!OVKMENTS-(„,i,,„„i,, 
sgents  when  allowed  for,  am. 
allotment  of,  on  iiartitfon,  !I48    lisi. 
clmrlng  land,  coat  of.  allowed  »».  931. 
committee  of  lunatic,  when  allowed  for.  Hi'. 
covenunt  In  rectorial  lease  to  pay  for.  ellect  of.  fijl 
husband  not  allowed  for,  960. 

Immoral  aRreemenl,  |,eraoii«  In  under,  not  entitled  to   ■.!< 
mistake  of  title,  made  under,  when  allowed,  9,i,..i      ' 
mortKanee.   when  allowed  for.  949.960.  951. 
mortgawr,  uslgnre  of.  when  allowed  for.  951 
occnpulon  rent  chargeable,  on  allowance  of,  931. 
partition,  how  allotted  on,  948,  Jitii. 
pt-rmanent,  what  are,  951. 

personal   repreacnlatlve.  when  allowed  lor,  949. 
per«on.s  In  possession  under  void  deed,  right  of,  to.  [H'j. 

immoral   aitreement  not  m\nM 
1. 
ptirchuaer  when  allowed  for.  948. 

not  allowed  for.  lyOfi. 
receiver,  when  allowed  for,  949. 

rectorial   lease,  covenant  In,  to  pay  lor,  effect  of,  nil 
solicllor,  when  allowed  fir,  948. 
tenants  In  common,  whea  allowed  lor.  ;.'4S. 
at  will,  not  allowed  for,  949. 
for  life,  when  allowed  for,  948-9. 
trustees,  when  allowed  for,  949.  951. 
wndee  under  voidable  deed,  when  entitled  to.  948 
wrongdoers,  when  not  allowed  for.  950 
INCOMPETENTS. 

representation  of.  482. 
I.NLIMBIU.VCK.     Se^    .M.>«r,.AOK-.\lo»,.,A.;.;  A<  ..o,v.,_y,u;s  liv  rn 

COI-BT. 

I.NCIMBHANCKHS.     See-MoaroAut  .\, noss. 
disclaiming,  not  entitled  to  coats,  1045. 
disputes  between,  how  determined,  lOM. 
foreclosure  of.  when  opened,  1045,  1082. 
priorities  of,  how  aettled,  1062-4. 
redemption   by,   1064.   1067. 

subseimerit  accounts  after,  1069. 
sale,  right  of.  to,  103.'.  10.33. 

suhsediir.nt,  may  be  added  as  parties  In  M.  C    1040.104:. 
not  to  be  mart.'  p:i  ties  to  writ.  lot3, 
"edeeniii.-   ou!   of  ordfr,  etfecl  of.  l"-;:., 

may  foreclose  subse  iuent  parlies.  101*',  :fi09 
I.MIK.M.NJTY.     See— THlan   Pabti. 

clahn   of  defendant   for,  how  enforced.   ')1L'.  Hit.  015. 

no    answer  to  motion    under    n,    "•'^   to: 
Judgment.   399. 
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ed      to,      ':>\< 


to.  'MH. 
not  vLiUied 
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INDIANS. 

judgment  itgujuat,  eft«ct  ot.  40o. 
1MH>RSE.MEKT.     See — Spklial  I.mkhs.himum — Wbu  or  SuuuuNS. 
address  of  iiiaiuUff.  or  soltcltor,  ou  writs,  325.  326,  1190. 

documents,  by  which  proceedings 

commenced,  326. 
Sef — AimiESB. 
iiuM-ndmcui  01,  at;::,  s'lo-l. 

I'lulni  for  uct'oiinl,  41S. 

record,  at  trial,  71i3. 

will  ol  execution,  of,  1190,  UHl. 

Hiimmons.     See— Wbit  of  Slm.sio-N». 

date  of  servi^     'f,  3J7,  338. 
claims,   forms  of,   11C3'9. 
INFANTS.      Ste  —  Au.mimsthatio.n  —  Giahiua-n     au    liiiim  —  OttiriAi. 

GlAHUIAN. 

access  to.  Court  niny  make  order  :is  to,  9ti. 

mother  may  apply  for,  96. 
account  against,  448,  960. 

action  by,  how  brought.  474-C.  , 

added  us  parties  In  M.  0.,  482. 

administration,  when  to  be  notified  of  application  for,  1251-2. 
adultery  of  mother  of,  debars  her  right  to  order  for  access  to,  or 

custody  of,  96. 
blrtli,  date  of,  to  he  stated  In  order.  1133. 
report,  979. 
t>reach  of  contract  by.  13. 
Common  l.aw.  rule  of,  as  to  custody  of,  9;'. 
compromise,  cannot  be  forced  on,  47fi, 

not  binding  on,  unless  sanctioned  by  Court,  476. 
consent  of,  to  sale  of  land,  when  necessary,  1267,  1272. 

order,  does  not  bind,  unless  sanctioned  by  Court,  114". 
contracts  of,  when  binding,  13. 

conveyance  by,  of  lands,  evidence  required  on  settlement  of,  lOlT, 

1018. 
covennnts  in,  970. 
e.\ei   .lion    of,   237. 
settlement  of  by  Master,  970.  1017. 
costs  of  application  for  custody  of,  96. 

when  ordered  to  pay,  251.  255,  1326. 
custody  of.  Hirlsdiclinn  of  Court  as  to.  3,  '>,  12.  94,  S.'i.  96. 
Local  Master,  no  Jurisdiction  over.  666,  670. 
Master  in  Chambers  has  no  Jurisdiction  over,  666. 
day  to  show  cause,  when  to  be  reserved  in  judgment  against.  ^0.^G. 
death  of  father,  mother  I    be  guardian  of.  98. 
debts  of  arcestor,  inquiry  an  to  when  sale  ordered,  126B. 
default  of  defence  by,  judgment  how  obtained  against,  863. 
defet^.jMnt.  defends  by  guardian,  474. 

nrrohftion  nf  Ff^tatea  Act,  proeeedinps  for  sale  under.  1360. 
discovery  by.     See— DrsrovKRY. 
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IVIiKN. 


INFANTS     CotiUiiucd. 

fllscretlon  of  Coi.n.  on  miiMlratlon  for  cujioiIy  of   1-   m  y 
dlBmlsMl  of  action  of.  for  want  of  nut  frlratl    m 
dispeniing  with  payment  of  money  of.  Into  Conn   use 
fllsporttlon  of  land  of.  rontrars   to  wll,.  not  aiithorlz.il   !■,;• 
(tower  In  land  of.  bar  of.  1268. 
•  ducHtlon  of.  jtirlKdlrtlon  of  Coun  iw  to,  m.  M«i. 

riKht  of  father  to  control,  flfi, 
Eqillt.v.  rule  of.  i,»  to  CIlRtody  of.  K,. 
I'stute  of.  Bale  may  he  ordered  of.  12. 

See   infra-  gale  -  nettled  estates, 
evidence  on  a|i|illcatlon  to  sell  lands  of.  1271127:1 
examlnalion  of.  when  required  on  application  tor  sal,..  l;;2 
how    taken  on  appllcatloti  for  ,«iile,  1271 
may  he  dispensed   with,  1272. 
witnesses,  on  application  lu  sill  laiidy  nt,  i:;- 
executor,  not  liable  to  account.  448. 
father,  right  of.  to  control  over,  93.  H. 

how   forfeited.   Xk 
slalntory  limitation  of.  96. 
duty  of.  to  maintain,  1266. 
fraud  of.  relief  against.  12. 
.guardian,  of  person,  and  estate  of.  12.  «s.  99.  12(;!1  I27I. 

appointment   of.    12fi!1-1270. 
accounts  of.  1271 
appointed  hy  father.  !»J(.  !)!i. 
appointment  of.  by  Court.  12.  12611.  1270. 

procedure  for.  661.  1269-71. 
Insurance  money,  to  receive,  court  may  apiiolni,  l.'j 
Jurisdiction  of  S.  f.  O,  over,  98,  99. 
teaae  by.  how  made,  1271, 
Local  .Master  has  no  Jurisdiction  a,s  lo  alipoiiitiiira 

of,  666,  670, 
Master  In   Chambers,  has  no  jurisdiction  as  to  a| 

polntment  of,  666, 
moral  training  to  be  considered  In  alipolnthis,  1:':- 
mother,  when  she  may  appoint,  99. 

to  be,  98, 
removal,  of  ward  from  jurisdiction,  by,  1271 

of,  by  Court.  99. 
security  reijulred  from.   127U. 

for  costs,  when  not  reguired  f.'-oni.  v7i. 
Surrogate  Court  may  appoint.  1269. 
lestameutary,   jurisdiction  of  S.   C,  0,  over.  1.'. 
power  of  father  to  appoint,  Oii. 
guardian  di/  lilt:tn  lor,  how  apiiolnted.  476.  477. 

in  M.  O..  how  appointed,  482. 
omission  to  appoint,  etfect  of,  328-9,  47t7. 
See — Okjiciai.  Ci  Aiiitux. 
ttttbt'iiK  rnriiiti  for  custody  of.  95. 


,  47r.. 
n,  fiflii. 
Ivori:f»|ii,  \y,: 
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7J. 

Iatlf1^ 

nf,  1^7^ 

;7i. 

f.    i;fi!l-12Tfr 


1:70. 

1269-71. 
ay  appoint,  l.Ti 


lo  al)poilltlilfir 
lotion  ;is  to  a[ 
ppoilitiiis.  I-"" 


y,  1271. 


D.  over.  1.', 
joint,  9ii. 
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ISVWTS—Vuntinued. 

htibeut  corpus  for  ciiBtody  ol,  evidence  on  application  for.  97.  98. 
Illegitimate,  custody  of,  98. 

Injunction  against,  to  reatraln  breach  of  apprentlcesalii  deed,  13. 
inquiry  whether  action  for  benfflt  of,  may  be  ordered.  4T5. 
inKurance  money,  aiipolnlment  of  guardian  or  Irustee  to  receive. 

1:270. 
on  mortgage  prop<'rty  of.  Olflcial  Guardian,  duty  as  to. 

1S79. 
Judgments,  service  of.  on,  how  to  be  made.  482. 

agalnit,  day  to  show  cauBP.  when  to  he  reserved  In, 

\n?,c,. 
iige  to  be  stilted  in,  lU.I. 
for,  how  enforced,  1160-1. 
Jurisdiction  of  S.  C.  O..  as  to.  8,  ,>>,  12,  13,  »4.  95,  96. 
land  of.  application  for  sale  or  mortgage  of,  1265,  1267-8. 

See  infra — sale  of  land  of, 
lease  of  land  of.  application  for,  how  made.  126.'*. 

by  guardian,  1271, 
maintenanre  of,  Jurisdiction  of  S.  C.  O.  as  to,  3,  5,  12.  ir,. 
application  for  allowance  for,  1266. 
checiues  for,  how  to  be  obtained,  1394. 

stamps  on,  dispensed  with.   1394. 
ittrjiiis  of  fund,  when  not  applied  for,  1267. 
Court  may  make  order  for.  5.  12,  1266,  1267. 
duty  of  father  in  regard  to,  1266. 
past,  claims  for,  1267. 
marriage  of  female  ward  of  Court,  1268. 

settlement  on.  1269. 
iiuirried,  settlement  by.  may  be  authorized  by  S.  V.  0.,  23,  1269. 
effect  of  sanction  of  Court  to,  23,  1269, 
of  moneys  in  Court,  1S90. 
moneys  of.  paid  into  County  Court. 

Surrogate   Court,   to    be    transmitted    to   -\r- 
countant,  1893. 
l»ayable  under  order,  or  judgment,  to  be  paid  Into  Court. 

1160-1. 
payment  into  Court,  not  to  be  dispensed  with,  with- 
out notice  to  Offlclal  Guardian.  690. 
payment  out  of  Court  of.  1392.  1393. 
mortgage  of  land  of.  application  for,  how  made.  1625. 

Offlclal  Guardian  to  see  to  payment  of,  iri79. 
See— MoRrGAGK  Actioss. 
mother,  guilty  of  adultery,  when  disentitled  to  order  for  access 
to.  or  ctistody  of,  96. 
application  by,  for  custody  of,  96. 

costs  of,  96. 
may  apply  In  her  own  name  re  custody  of.  96. 
not  bound  to  maintain.  1266. 
right  of.  to  control  over.  96.  98. 


itiru 
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IXKA.NTS—funliiiufi/. 

raothM,  when  abe  may  appoint  fEuiirdlu  of,  99 
iiexi  frifnd  or,  conirnt  of  to  act,  nKruarr,  475. 
miiat  be  tiled.  475. 
action  »ilhout.  may  br  dlunlxanl    4T.-, 
authority  of,  c«aa«.  on  Infant  attolnlnKfuli  ,,,,  , 
coiitii,  liability  of,  for,  474. 

Indemnity  of.  agalnit,  47.->. 
dfalb  of.  47tt. 

diaralsaal  of  action  for  want  of,  ):,-, 
Inquiry  may  be  ordered  whether  acti,',,,  i,,,,,,,,,,  j 

l»  for  benent  of  Infant,  475. 
rimoval  of,  476, 
security  lor  coata  by,  879. 
•«tlng  ailde  procpeding  brought  l.y,  wlini  rfl,i«. 

ahould  not  lake  i>roccrdlnBs  atfr  Infanr.v  n-^u 

solvent,  need  not  be,  474, 
•laying  proceedlnga  by,  47C. 
who  may  be,  474. 
withdrawal  by,  476, 
oniclal  (iuiudlan.  when  to  be  aerved  for. 
See— OtwciAr.  Gi  ahiha.v. 
order  for  sale  of  eatate  of,  to  be  entered,  H,-I4. 
partner.  Jiidxment  cannot  be  einied  agalnal.  IMi 
personal  repreBentatlve,  not  liable  to  account  as    us 
person  of.  Jurisdiction  of  s.  c.  O.  as  to.  S.  r,,  IJ.  n,  H-e 

pilltlon  for  sale  of  estate  of,  1266.  ■    - 

evidence  in  Hupport  of.  l:•7^.^. 
plalntlir,  Euea  by  next  friend.  474. 
proceeds  of  land  of.  continue  realty,  1268. 
production  of,  when  required  on  appllcaUon  for  sal,.,  i;::. 

dispensed  with,  1272. 
receiver,  when  appointed  to  estate  of,  75. 
religion  of,  fathers  right  to  decide,  9P,  luO. 
religious  education  of.  99,  km). 
removal  of,  from  JurlsdlcUon,  by  wiardlan,  1271, 
restraining  breach  of  contract  by,  13. 
sale  of  f-BlBle  of.  jurisdiction  as  to,  12. 

may  be  exercised  in  riianibers,  t:.'i9, 

order  for,  to  be  entered,  1134. 
land  of,  appllcaUon  for,  how  mode.  126.'».  l:(:7-8. 

Officlnt  Guardian  lo  be  notified.  U>65. 
affldavlts  for.  what  to  state.  1271-2. 
couiieitl  lo.  when  necessary.   1267.  1272. 
contrary  to  disposition  by  de«d,  or  will,  not  an- 

thoriied,  1267. 
conveyance  on.  exerntion  of,  i;«8. 
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nl'iK  full  iiiti ,  ;:•: 
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y.  wlit'ii  rfr,is..ci 

in.. 

Infanry  ceases. 

476. 


44S. 
3,  S4-€. 


::f;7-8, 

notified.  U'G5. 


r  will,  not  au- 


KANTH-  rontiniied. 
sale  of  Innd  of,  debts  of  uiict'stor,  Inquiry  hh  lo.  on,  12t>tj. 

evidence  In  Hupport  of,  how  to  Ih>  udoiiccd,  i'2'i-'i. 
grounds  for  ordtrlug,   Utiu.   11*^*1. 
Infant  lo  be  produced.  1272. 
examined,  1272. 
local  MHHtor  cannot  order,  titf*i,  ti'u. 
examination  of,  when  dispensed  wltb,  1272. 
Master  In  CbamberH  rannot  order,  ft6<>. 
not  ordered  In  administration  action,  1'2M. 
proceeds  not  lo  be  paid  to  Kuardtan.  1267. 
payment  out  of,  1247. 
retain  quality  of  estate  sold,  12H8. 
to  be  paid  Into  Court,  1017,  1267. 
vesting  order  may  be  jcranttid,  on.  230-7. 
when  It  may  be  ordered.  12113.  12fi"-S. 

refused,  1267. 
witnesses  to  bt^  examined  vivii  V'nr.  Vil'-l. 
See — Saii:s  by  thk  Coirt. 
.•security  for  cOHts,  when  not  required  from,  87i). 
service  of  wrii  on,  how  eltected,  338,  339. 

personal,  when  necewsary.  ;IS9. 
proceedings  on,  In  M.  O.,  482. 
settled  estates,  of.  23,  1273.  1274. 

application  respeciin;':.  liow  made.  li'7"-12"7. 
Jurisdiction  of  S.  C.  O.  as  to,  2^.  1273. 
lease  of,  may  be  ordered,  1274. 
Master    In    Chambera    cannot    order    lease,    or 

sale  of,  666. 
sale  of.  may  be  ordered,  1274. 

proceedings  for.  how  served,  1274-5. 
settUments  by,  23,  126!*. 

effect  of  siinctlon  of  Court  to,  23. 
local  Masters  cannot  sanction,  666,  670. 
MaRtor  In  Clmnibem  cannot  flanctlon.  tin*;. 
post-nuptial,  23,  126S. 
ratification  of.  23. 
taxes,  on  land  held  In  morlgage  by  Accountant  for.  Ottlclal  tiiiar- 

dlan,  to  see  to  payment  of,  1379. 
testamentary  pnardian  of.  jurisdiction  of  S.  C.  O.  over.  12. 
torts,  service  of  writ,  in  actions  for.  339. 
IruBtee,  form  of  Judgment  against.  448. 

for,  to  recover  Insurance  money.  Court  may  sippolnt.  127f>. 
vcsthiR  order  of  land  of.  sold  by  Court.  237. 
ward  of  Court,  how  made,  12. 

female,     marrying     wlthovit     con.s.nt,     Hellh-nienr     may     be 

nrdered,  1268. 
Jurisdiction  of  Court  over,  12d8. 

male,   marrying   without   consent,   cnnnot   he   compelled   to 
settle  his  estate,  1268. 
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INFANTS     CuiKiiiinc/. 

»ard.  removal  of.  Irom  Jlirlaillrtlon.  1J7I 
wIlnMK...  m«>   b..  ordnrd  to  allmd  Tor  ,«amli„iil„„  „„ 
ilona  rrapprtlni;  iiiitody  at.  an. 
In    ■iipport   of  ■pvllrallon    for  ml.'.    r„   i,.    ,,, 
ilfj  locr.  1273. 
«rll  of  „,nini„i,..  .^rvlr..  of.  how  ,.(l„„.,|  „„   ;,,,,;,„ 
INFORMATION. 

iiillon,  In  iialnri'  of.  to  he  roinmnirfd  hy  wril  ;is 
.\lloni,y.Ofnrral.  Ml  Of.  for.  when  n»n..«,rv,'  .11* 
rt'lfltor.  whpn  necpaaary,  31K. 

ronspnf  of.  mliat  be  nii>d   483 
INJI-.NCTION.     »«-Km;lvn,-  STAT.,,,   1-».h,„„n,.- 
iibK-nt  dcffndanl.  anion  for.  «hi.n  ll  11...  again..   », 
..llonatlon  of  l„nd  by   d.-b.or  p,»rf,-.(,.  lile.  not  r™,raf„.a 
loBHl  etlUr.  rfBlralnrd  on  n'piillcalli.n  of  ,:, 
mortnitrr,  us. 
ancillary,  lo  other  relief,  SB. 
nnpeal.  pending,  5". 

from.  62,  OS. 
■irliUrallon  liroceedlnit.  reatralned  b>.  il». 
iirhllrator.  restrained  by,  6t. 
iisaeta,  agalnat  removal  of,  447. 
lilll  of  isclmiiK...  msollutloii  of.  realraiiied  hy    H.", 
breach  of  contract,  when  It  may  be  re.tralned  bv    r.   i;  «,; 
breach  of,  atlachraenl  for,   73.     See— Arr«  i.mkm   ,„    Th;. 
lanvaiMlnii  customera.  reatralncd  by,  llfi. 
fOfMcrii,  motion  for.  may  be  heard  in,  67. 
charter,  conlraientlon  of.  restrained  bv.  «« 
claim  for.  lo  he  Indorsed  on  writ  of  Bii'mmn.is,  :iis 
cluba  anlnal.  to  prevent  ejection  of  inrmber.  nr.. 
committal  for  breach  of,  73. 

company,  when  not  reetralned  from  ullr.i  lire.,  act.  ,".; 
eoiiienipi  of.  72.  78. 

appeal  by  party  In.  i!J. 
t'ourt.  threatened,  reatralned  hy,  C8. 
contract,  lo  enforce,  13.  17,  M.  67,  es. 
copyright.  Infringement,  rem  rained  hy.  lili 
coata  of.  62. 

covenant,  breach  of,  when  realralned  by.  ]3.  17.  i;«.  67.  «», 
Irown  not  renlralned  by,  M. 

damages,  where  Ihey  may  be- awarded  In  lien  nf.  -,«,  ««.  m. 
nominal,  may  be  awarded.  89. 
plaintiff,  when  not  bound  to  accent.  89. 
undertaking  .ik  lo.  iin  obtaining.  70. 

enforcilii,'.  71. 
form  of,  70. 
defainallon.  when  remralned  by,  66. 
defendant  may  apply  for,  62. 

out  of  Jurisdiction.  «he«  It  muy.  Kraiileil  jsahisl. 


aiii.l 

ililll! 


1M>K\. 


it;a 


t.  ;it;i). 
rt'Rtminfd 

it  Ion     of    H| 


iilrjihl, 


n.  IT.  .;.;.  .; 


;«.  *i7.  tiS. 
r.K,  SK.  S9. 


t\  iipahist.  s*iir 


Jl  .MTION-  CvuliHuvil. 
flflay,  when  a  bar  lo  ■ranting.  57. 

delivery  up  of  documents  in-mlnitr  titi.  uU«'n  onWred,  >>:>l.  871. 
iletentlon  of  |iro|M>rt>  itimlrnlt-  hh.  when  ordert>(),  if71. 
dlacretlon  ot  Court,  ub  u>  KrHiittnK.  ri.'»,  .'it. 
itisobeylnK.  72,  73. 

dlRtreu  by  landlord,  reKinilncd  by.  t>7. 
IhuiMfifi'-  Alt.  rfHiralnhiK  i>roi.'i>(-din;tM  iiiidt-r.  jti. 
duration  of,  HI,  73,  74. 

•■uHtmeni,  InttTrtrfiu't'  uhli,  tu  n-titraln.  Co. 
•■nforclnK.   <-.  7o,  llti7. 
fvldencf  on  u  tturtr  motion  for.  1>1. 
I'j'  iitirlf.  mu>  lif  Rrunttid.  CI. 
forelftn  Court.  proroedluK  In.  wbi-n  reBtrulned  by,  6\. 

HoviTt'ltrn,  not  reH(ruin«d  by.  Crom  rmiovln):  in'oiitTty.  R 
foreigner,  when  granted  aKalnst.  UtiO. 
eoodwill,  Interference  with,  when  restrained  by,  W. 
grunted  lo  reHtraIn  act,  for  which  statutory  penalty,  :*'. 
imi>rlHunni(>nt  for  hrearh  of.  7:1.     se«>— Aitmumkm  o»  I'kiwdx, 
Infant,  iigiilnst,  13,  68. 
liifrlpiftinMnt  of  (opyrlfrht  restrained  by,  «!». 
Iiatrnt,  restrained  by,  6K. 

inetpectlon  in  aid.  when  mdi-red.  ^71-1. 
trade  mark,  reslralDod  by,  6v.  • 

Injury  threatened,  restrained  by.  6R. 
Intprlocutory.  .^0,  5S. 

du  .aion  of.  <>l. 

evidence  on  motion  for,  ttV,  61. 

fx  parti',  when  granted,  61. 

local  Judge  may  grant,  ^9. 

not  continued  by  prtrvii/e  Judgment.  lOlllt. 

when  granted,  50,  58. 

motion  may  be  madf  tor,  tie. 
Jurisdiction  of  S.  (".  O.  to  grant,  50. 

more  exteuMve  than  in  Chancery.  04. 
"JuHt  or  convenient."  may  be  granted,  when,  ■>*),  r.4,  .Vj. 

meaning  of,  54.  5>j. 
landlord,  distraining,  restrained  by,  67. 
libels,  publication  of,  restrained  by.  tJ6. 
light.  Interference  with,  restnUned  by,  65. 
local  Judge  may  grant,  59, 
lunatic  partner,  against,  0'>. 
mandatory.     See-  M.\M)Ash  s. 

form  of,  TiS. 
when  granted,  58. 
mines,  for  protection  of,  873. 

misappropriHtion  of  funds  by  public  liody  restrained  by.  ♦JO. 
mortgagor,  against,  65. 
motion  for,  muat  be  to  the  Court,  j9,  87;'.. 
name,  illegal  use  of.  reRtrained  by.  til'- 


!•>:■» 


INBKI. 


INJIMTION     ('oii»Hii«/. 

iunBllvf  covenonln,  brincli  of.  rnlraluisl  b»,  i;.  «ii 
nnmlnal  pcriy  lo  •uli,  Ini. rfco'iin.  ..(,  r<'«niiiiid  iij   « 
luiiirp  of,  na;  br  iivtii  by  i>l<vr(pb,  ;:. 

ilitlun,  not  DnriHrjr  obcri  <  lulmrd.  :.;. 
itiiivHiK-p  to  rentralii.  6;l,  «*. 
porinrr,  »i>liiil,  »h. 

i«lint.  InrrlnnFiniiiil  or  reuralnrd  b).  uk. 
l»nall),  «i«tutor.v.  iiol  a  around  tor  rrtu«lm;,  ri7. 
rHTMii),  not  a  [Mirry,  aialnat,  57. 
Iilalntlir.  anlnnt.  vbrii  graniiO.  lil'.  m;. 
lihoioarapb«,  hubriiallon  of.  ri-alralui'd  by,  u... 
Iirem-rvatloa  of  |iro|M>rty   /»«(/.  uli  Itti;  by.  K.".. 
prlorlplea  on  wblcb  Kraolfd.  5r». 
refaiwd.  5u. 

!"■" •»"i"  In  (orilfn  Court,  wbin  nalriLlaiiil  by.  si 

UupfPiur' l.ourt.  may  br  ri'mraliird  wiihiioi. 
b«fori»  JuitlfWH.  when  ri>Hiniln<'d  by.  :,ti. 
prohibition  proper  remedy,  nfux  il  If,  is. 
jirii|MTfy.  preservation  of.  t!.'t.  sTl  ;:, 

pendlnji  appeal.  07. 
publication  uf  nburtband  notei.  reatralniij  by.  >:: 
black  Hat,  realralned  by,  lii;. 
Ilbela,  reatimlned  by,  66. 
photOKrupha,   realralned  by.  tii. 
abortbaild  notea.  rentrulned  by.  67. 
railway  company.  aRmlnal.  oti. 
rrcelver.  appointment  of.  operatea  aa,  74. 

lurladlptlon  of  3.  e.  O.  to  urani.  .,0.   .17... 
recount  ot  ballots,  raunot  be  restrained  by.  m. 
removal  of  aaaeta.  maj  be  realralned  by,  447. 

buildings,  enforced  by.  OK. 
reatrletlve  eovenanls.  braarh  of.  reatralned  by.  Us. 
sale  of  chattel,  restrained  by.  86. 

separate  eauie.  alienation  of.  when  not  reslnihi..!  I>y.  ri,-,. 
aeque.stratlon  may  be  granted  for  breaeb  of.  7a. 

Se<^— SEQuaaraATIolf. 
aervants.  Improper  act  of.  reatrained  by.  67.  73. 
ahorlhand  notrn.  Improiier  publlratlon  of.  reatralnod  by.  '■'. 
slander,  reatralnlng  by.  66. 
«>lleltDr.  liability  of.  tor  falaely  stating  Inlumtlon  granted. 

agalnat.  906-7. 
statutory  duty,  to  enforce,  07. 
stranger  concurring  In  breach  of,  "J. 
successors  In  title,  when  not.  bound  by,  llsa. 
suapendlng.  pending  appeal  to  Appellate  Division.   llii:.1. 
threatened  Injury,  when  reMratne*)  by.  «?. 

contempt  of  Court,  restrained  by,  68, 
trade  mark,  infringement  of.  restrained  by.  69. 
trade  name,  use  of,  restrained  by.  69. 


IMiKN. 


1(t 


to 


I    ll).    M, 


•d  by.  'iT, 
Kraut'  d. 


1N.IIN0TION     roHttHHrtt. 

(nde  union,  publlrntton  of  bUrk  lUt  by.  ri'ittriilRfd.  ft6. 
tr«*pftH,  to  mt»ln,  63.  (17. 

Iniprrtton  In  aid.  may  bt>  ordvrfd,  Htri. 
ultra  virfi,  effect  of,  73. 

UDd^rtahtnK  ax  tn  damRge*  wben  r*>qulr)-d  In,  7u. 
••ffert  ot,  70. 
•  nfort-lng,  71. 
!iliitory  of.  "n. 
Id  Iku  or.  71. 
\lt-H  by  Judite.  on  motion  for.  69ft. 
waste,  to  restrain.  13,  14. 
when  granted,  j5-&7. 
rffiiaed,  ,'i.'.  56. 
INaANE   PKI180N8.     See-Li  xaih. 
iSapKCTlON.     See-  niacoviav— Mahtkr. 

default  111  Klvtng.  consequenr^  of.  S5.~r.  S'tR. 
ilnninii-nrH,  of.  rontR  of,  when  dlnaltowed.  H!^a. 
motion  for,  8S4. 

notice  for.  when  It  may  be  glv«D,  8rt1-85r.. 
(irder  for.  when  It  may  be  granted  or  rffu^^ed,  h.'iI. 

tl53-8j.j. 
referred  to  In  affldavltH  or  iileadlngn,  huw 
obtalned,  8r>l. 
notUc  for,  non-rompUanr*'  with.  s.'»4.  s.">5,  sr.8. 
objection  to.  S34. 

liosKi'flfllon  of  i>etnoti  not  a  party,  in.  how  onfori'ed, 

S.'il. 
notice  of  time  and  plucp  for,  to  be  glv^-n.  851,  8ii2. 
partners,  by,  of  partnership  bookti,  855. 
privilege,  may  be  claimed,  S33,  854. 
property,  of,  pt-nrfcnfe  lite  when  ordered,  7'J8,  871  4. 
at  trial  by  Judge  or  Jury.  728-5t. 
may  be  sent  out  of  Jurisdiction  for.  874. 
INSPKCl'OK  OF  LEGAL  OFFU'ES. 
appointment  of,  280. 
bookb  to  be  produced  to.  J!^l. 
duties  of,  280-1. 

inquiries,  bow  to  be  made  by,  280. 

instructions  of,  us  to  actions  concerning  niarritige,  1449. 
cause  list.  1449. 
transmission  of  papern.  U4lt. 
offices  to  be  Inspected  by,  280. 
stamps,  may  order  to  be  affixed,  281. 
witnefcses  may  be  examined  by,  281. 
INSPECTOR  OF  TITLi^S.    See— Qiietimi  Titlh^. 
INSURANCE.     See^lNKA^rs  -MoRTQACiK 
by  mortgagee,  WoV. 

mortgagor,  1059.  1060. 
pollcv   if,  action  on  by  mortgagee,  1060. 
rtJ'-  ower  of.  In  mortgages,  lO.'iH. 


Actions-  -Mniiii^AdKi:. 
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IMIEX. 
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INTRRKST.      Sfi-   A.  <  ui  mam 

Court. 

ottion.  commenccuu-nt  of.  aKuliiKt  tiusK'.',  dowt  rii,t 
administrator*.  liablHty  for.  930-a. 
advance,  payable  In.  H)r»J. 
advanc-ps  by  executor,  or  iniHlae.  on,  s;j:i.a. 

partners,  934. 
after  judgment,  at  what  ratt;  payablp.  i:i8. 
agent,  liability  for,  338. 
allowance  of,  19"),  929-940. 

aiinnittes,  when  not  payable  on  arrvarfl  of.  93.1. 
arrears  of,  recoverable,  939,  lO.'L',  l(>r»5. 
breach  of  trust,  in  caae  of.  9"*J. 
(barge  on  land,  when  it  bears,  199. 
charged  on  land,  arrears  recoverable,  938-9. 
tJalm  indorsed  for  more  than  legal  ral«,  effei  t  of.  m 
comiwund,  may  be  allowed  by  .Maater,  939.  93,Vi*.' 
c(»ntract  to  pay  until  principal  paid,  1053. 

whf'tber  enforc 
custP,  interlocutory  order  for,  b^aru.  199. 
when  recoverable  on,  I9n-199,  JlHi. 
not  recoverable  on,  1191.  Hit;, 
covenant,  arrearii  recoverable  under,  9.is.  lo:,:,. 
ilaraagct*.  when  allowed  by  way  of.  HtT. 
debts,  on,  195,  196,  197,  980,  9«1. 
demand  of.  when  necessary,  197,  9"1. 
discretioB  of  Court,  or  jury,  as  to,  195.  197. 
equity,  practice  in,  as  to  allowing.  19S. 
excessive,  claimed,  without  ground,  disallowance  of. 
execution,  what  payable  under,  1191. 
t'xecutors,  liability  for,  930-932,  935-931;. 
exorbitant.  ]0&2-ltfo3. 
Increased,  stipulation  (or,  1052-1053. 
Interest  Act,  cannot  be  waived,  196. 
interlocutor>-  order  for  coHts,  beara.  199. 
Judgments  on.  198,  199.  1191. 
Jurisdiction  to  allow,  I9a. 
Jury  may  allow,  195. 
law,  practice  at,  as  to  allowlog,  19.'. 
legacies,  when  payable  ou,  933. 
legatee,  when  chargeable  with.  9334. 
.Master  to  compute  on  debts,  and  legacies,  980. 

may  allow  on  debt.';,  etc..  proved  in  his  otRvv, 
moneys  and  costs  ordered  to  be  refunded,  on,  107. 
money  paid  by  ml<^take,  when  It  bears,  198,  931. 

retained  under  bona  fide  belief  of  owuersliii 
mortgage,  wliat  recoverable  under,  938. 

when  exorbitant,  1051. 
mortgagee,  whrn  liable  for.  O.^C-ao-N. 
neglect  to  Invest,  in  case  of,  931. 
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INTFiRI '^ :'— Continued. 

not  iii.esttQg  as  directed,  In  ease  of,  Q'i2. 

on  debts,  In  admlnistratiou  action,  bow  computed.  Dso-i. 

legacies,  in  adnilniAtratlon  action,  how  computed,  d$t)-l. 
Ontario  rule  as  to  allowance  of,  930. 
order,  money  payablo  ;under,  bears,  199. 
partnership  accounts,  when  chargeable  in,  y;i4. 
payable,  in  what  cases,  19ri-199. 
after  demand,  lUT. 
on  debts,  certain.  196. 

See — ««p/(i— debts, 
imynitnt  to  wiong  person,  on,  asi. 
liersonal  reprt-sentatives,  liability  for,  i)uiJ-y^2. 
iK)Iicle8  of  insurance,  when  payable  on,  934. 
jiost  dlevi.  rate  of,  981,  1053. 
principal  and  agent,  as  between,  933. 
prior  incumbrance  redeemed,  on,  953,  1053. 
purchase  money,  on.      See— SAT.f:s  bv  THK  Couet. 
rate  of,  after  judgment,  198. 

after  day  lixed  for  payment  of  principal,  981. 105:!. 
chargeable  against  personal  representatives,  930-932. 
where  more  than  le-gal,  claimed,  860. 
referee  taking  account,  may  allow,  19S. 
rests,  may  be  allowed  by  Master.  92S,  93u. 
sale  under  power,  what  may  be  retained,  1052, 
solicitor's  bill,  when  it  bears,  197. 

Statute  of  Limitations,  when  a  bar  lo  recovery  of,  938-940. 
subsequent,  how  allowed.  1069. 
tender,  effect  of,  on,  1054-5. 
trustees,  liability  for.  930-932. 
verdict,  on,  199. 
when  to  be  allowed,  195-199. 

written  instrument,  debt  payable  under,  when  it  bears,  196. 
IN  rBRlM  PRESERVATION  OF  PROPERTY.     See— Ixji  sction". 
order  for,  may  be  granted,  65,  447,  871-875. 

application  for,  when  made,  871,  872, 
how  made.  874. 
sale  may  be  ordered  of  perishable  property,  874,  875. 

and  payment  into  Court  of  proceeds.  875. 
INTERLOCUTORY  INJUNCTION.     See— INJUM  tion-Mam.ami  h. 
INTERLOCUTORY   JUDGMENT,     get^  jLiKi.Mi;M- 
LNTERLOCUTORY  ORDER.     See— Ofli>LR. 
I.VIERPLEIADER. 

action,  stay  of,  as  against  applicant  for.  1294. 

ai>pIlcation  by  defendant  in,  time  for.  1300. 
affidavit  for  order  of,  how  entitled.  12SS. 

form  of,  1299-1300. 
appeal  when  it  lies  from  judgment  in,  S.  C  O.,  12.^. 
C.  C.  127. 
when  matter  tried  summarily  by  consent.  1301. 
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l.\TKRPLEADKR-t„„|,„„,i. 

"PPllctlon  for,  evldenre  r.-qnlr«l  on,  in»-im 

.ucM..«r.  b.,,m '"""*'■'•  """"•"°"'* 
tallen,  bjr.  :286,  1288,  1289. 

Hen  of,  may  be  provided  f„r.  1301 
iKirrIng  claims,  1295,  1300-1. 

execution  creditor.  1295 
iHrrlers.  by,  1286,  1288-9. 

Hen.  of.  may  be  provided  for,  1307 
.■*o«  (n  or/,o„,  between  cl.lmai.t.  of,  at  l„„a„ce  of  d.blor  )„,   „ 

not  bound  by  delivery  of  writ  to  Sherlir  i..,n 
claimants,  not  app«rln»,  eSect  of,  ISOO-I  ' 

all  of  whom  Shertff  hu  notice  to  be  brought  In  ,-,■ 
liarrlng  claims  of,  1300-1, 
bound  by  claim  at  made,  1297. 
conditions,  when  they  may  be  Impowd  on    nir 
damages,  for,  1287, 
disputes  between,  1293-4. 
equitable  or  legal,  1287. 
execution  creditor  to  be  notilled  of,  1304. 
'ailing  to  appear  on  motion  for,  1300-1 
■nay  be  required  to  appear.  130O. 
out  of  Jurisdiction,  1292. 
out  of  possession,  to  deliver  written  claim  llKH 
nartial  interest  of.  In  goods  selied,  1289 
rival,  disputes  between,  129S. 
several  conflicting,  1293-4. 
SheriB  to  notify  execution  creditor  of,  1304 
succeeding.  1297. 

titles  of.  need  not  have  common  origin.  IIIOO. 
legal  or  equitable,  suHclent,  1287. 
cOils  of  proceedings  In,  I2SS,  1298,  13*3-4, 
appeal  as  to,  1298. 
how  disposed  of.  1304. 
jurisdiction  as  to,  1303. 
scale  of,  1298. 
security  for,  1299. 
Sheriff,  1297. 

compromise,  in  case  of,  ]30«. 
Urst  charge,  1J06. 
payment  of,  1M6, 

when  case  i-ompromlsed,  1S05. 
taxation  of,  1306. 
County  Courts,  in,  1298,  1307. 

appeal  to  Divisional  Conn  from,  when  allowci!.  I.'<. 
issue,  when  it  may  h«  tried  In,  ISOT. 
proceedings  may  be  transferred  to  snotlier  Councj, 

i.m:. 
Supreme  Court  may  direct  trial  of  Issue  In.  K":. 


f  debtor,  4'il.  M. 
Sheriff.  U'fto. 


auKht  in.  l:'9,'. 


14. 
IIJOU. 


aUowed.  \i<. 

lUivt  Couiii.v. 

i:w:. 
iBiie  in.  l.ji'7. 
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INTKRPLBADER— CoBlinueil. 

freditors'  Relief  Ad,  effect  of,  as  to.  1296.^. 

Crown,  cannot  be  compelled -to  Interptead,  12S7. 

debtor,  by,  having  notice  of  alleged  aulgnincnt  of  debla,  12ST. 

defendant,  when  he  may  get  relief  by.  1300. 

discovery  In.    See— Discovery. 

discretion  as  to  granting  order,  1291, 

District  Court.  In,  1398, 

DlvlBlon  Court,  Issue  when  triable  In,  130S. 

cxfMUtlon  creditor,  refusing  to  contest,  1395,  1303. 

accepting  Issue,  liability  of,  lor  seizure,  1294. 
admitting  title  »f  dalmast,  1304. 
barring,  1301, 1303. 
costs,  liability  of,  for,  1297. 
estoppel  of,  on  taking  money  out  of  Court,  129:,. 
notice  of  claims.  Sheriff  to  give,  1289,  1304. 
refusing  to  contest,  may  be  barred,  1295,  1303. 
succeeding,  12''''. 

to  give  notice  whether  he  admits  or  contests 
claims,  1304. 
exeiutlons,  several  may  be  embraced  In  one  proceeding  of,  1305. 

from  several  Courts,  application,  how  made,  1305. 
foreign  claimant,  may  be  required  to  Interplead,  1292. 
forum,  to  grant,  on  application  of  Sheriff,  1292,  1305. 
goods  seized,  sale  of,  may  be  ordered,  1302-3. 
Issue  may  be  ordered,  1301. 

construed  dlstrlbutlvely,  1294. 

default  of  pleading,  864. 

effect  of  accepting,  1294. 

flllng,  1294. 

frame  of,  1292-5. 

judgment  on  appeal  from,  128. 

conclusive.  1295,  1303. 
In  CO.,  128. 
Jury  notice  may  be  given,  1294. 
particulars  of  goods  seized  refused,  1294. 
plaintiff,  in,  who  to  be,  1293. 
receiver,  appointment  of,  pending,  1298. 
trial  of,  1294.  1296. 

when  In  C.  C,  1307. 
D.  C,  1308. 
defaull  In.  bringing  to,  1296. 
staying,  1294. 
Judge  trying  issue,  may  anally  dispose  of  matter,  1303. 
Jurisdiction  of  Court  as  to.  1286-1308. 
jury  notice,  service  of.  In.  1294. 

jus  term,  when  It  may  be  set  up  by  defendant  In  Issue.  1296. 
land.  Sheriff  may  Interplead  as  to,  1286.  1291. 
landlord,  as  against,  1290. 
law.  question  of.  may  be  summarily  decided,  1302. 


KM) 


IXUEX. 


3 


i  i. 


1 NTERPLE  A  DER-  fonlmucU. 

Hen  o(  appllcanl.  no  bar  to  relief  by,  i3o«. 

may  be  provided  for,  iji)«.7 
money  paid  Into  court  to  abide  reeiilt  of  im, 
motion  for.  l.'MH*.  '    ' 

evidence.  1299. 
"rder  of,  may  be  granted,  1286. 

appeal  from,  when  mad..  o„  m.mmar,  applkallon,  II: 
forma  of,  I610-1M4.  I"<   f  .  1; 

lirotects  Sheriff  from  action.  1294. 
reaclndtng,  for  want  of  proeeetitloii    r'lii 
order  for  sale  of  goods  seized.  ISOtS 
parUcular,   of  ,ood,   seized,  claimant  not  entitled  to   1-9. 
payment  Into  Conn,  to  abide  result  of.  1296 

seizure  under  another  wrh    aflir   1  '<i- 
person  out  of  Jurisdiction,  against,  1287.  '    ' 

possession  pending  Issue,  1292,  1298. 

money,  Sberllt,  when  entitled  to.  130G. 
payment  of.  how  ordered.  1306 
practice  In,  on  application  by  stakeholders    r'88 
proceeding.  Is  an  "action."  315. 
proceeds  of  sale  In  SherUTs  hands,  may  be  order..,!  , 
production   of  documents.  In.    See-Di.s,ov.,v 
liurcbaser  of  land,  entitled  to   1288 
.luesUons  of  law.  how  disposed  of.  on  application  for,  ,:»■• 
receiver  may  be  appointed  pending   1298 
relief  by  way  of.  when  It  may  be  granted.  128«.130fi. 

»«1".  iirder  tor.  when  granted,  r-'.  |3«3. 

title  of  purchase-  under.  1303 
security  for  costs  may  be  ordered.  886.  887.  1299. 

goods  may  be  ordered,  1295 
Nherlir.  by.  1286.  1289.  1305. 

applying  when  several  executions.  130o. 

from    dlfferetit   Courts, 


1:W. 


claimants,  all  should  be  brought  In  by    129; 

costs  of.  how  paid.  1297. 

may  ta.v   when  Issue  ordered,   130ii 
See   .inpro— costs. 

(■m(,«,rv  K,i,rf  Act.  how  affected  by.  J^nr,.  129fi 

delay  !n  applying,  may  bar  right.  1291. 

disobeying  Interpleader  order.  1298. 

.-xecutlon  creditor  to  be  noHfled  by,  1289.  1301. 

expenses  of,  how  paid.  1297. 

fees  and  poundage,  when  entlllsrt  to    1"»7    130S 

goods  exempt  from  seizure,  not  ordered  as  (o,  129(i 

Inquiries  to  iH.  made,  before  application  for,  1291 


i!'>:. 


PPlicatlon,  11:' 


^  to,  12ft I, 
afhT.  ijft,-. 


il  a.s  )o.  i:'i 


c.  laor. 


ferftit   <'ourt3, 

13'!^. 


304. 

!306. 
>.  1290. 
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1 NTERPLEA  DER— t'oH/iM  (ltd. 

Sheriff,  lands,  may  Interplead  as  to.  1291, 

notice  to  b?  given  by,  beforo  applying,  1289,  1304. 
possession  of  goods,  must  retain,  1289,  1291.  129:2. 

wUlidrawal  from.  1298. 
poHsesslon  money,  when  entitled  to,  1S06. 
proceeds  of  sale  in  haads  of,  muy  he  ordered,  as  to,  1290. 
sale  by.  with  consent  of  parties,  does  not  bar  right  to,  1291. 
second  application  by,  1291. 
seizure  necessary,  to  found  application  by,  iL'Sf). 
several  executions,  in  case  of,  130&. 
solicitor,  when  bis  retainer  does  not  extend  to,  12S8. 
stakeholders,  by,  1286. 

stock  of  a  joint  stock  company,  as  to  ownership  of,  1290. 
subsequent  proceedings  In,  C  C.  cases,  1307. 
summary  disposition  of  claims,  on  application  frr,  1301. 
third  party,  title  of.  when  it  may  be  set  up  by  defendant.  1296, 
trial  of  Issue  in,  1294,  1296. 

In  C.  C,  1307, 
in  D.  C.  1308. 
INTERPRETATION   OF  WORDS.     See— WoKOs.   IsiCTMETATION   or. 
fn  Act,  2,  3. 

Rulen  of  Court.  314*6.  631-2. 
INTERROGATORIES.     See— Comminsion    to   Takk  Evn»:Mn:. 
IRREOrLARITY.     See— Appkaranck— 8ai*m   nv   thk  Coi'rt. 
amendment  of.   645,  646. 

notice  of  motion.  In  order  to  s«t  up.  682. 
curable,   646. 

enlargement  of  motion  in  order    i  remedy,  effect  of,  648. 
formal  defects,  not  to  defeat  proceeding.  642,  64.'). 
hours  of  sittings  for  trial,  in.  effect  of,  208. 
motion  against,  when  to  be  made.  647. 

notice  of,  must  specify  IrreBtilarlty,  682. 
ttme  for.  647. 
nullity,  what  Is,  645,  646. 
non-compliance  with  Riilen.  effect  of,  645. 

notice  of  motion  to  set  aside  proceedings  for.  form  of.  647.  fiS2. 
order    setting  aside  proceedings  for,  service  of,  647. 
party  moving  against,  must  be  regular,  64.  682. 
proceedings  valid  notwithstanding,  until  set  aside,  fiV2. 
purchaser,  when  not  effected  by,  1015. 
.stranger,  cannot  set  aside  proceedings  for.  C47. 
waiver  of.  647. 

writs  of  summons  in.  317,  321,  322,  644. 
ISSUE.     See — Attachmem   of  Dkbt's— Intkbmf.uikh. 
appeal  from  order  made  on  trial  of.  109. 
dofauU  of  pleading,  effect  of.  864. 
discovery  by  partie?;  to.  797-8, 

See — 'DisrovKRT. 
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i.Nl)E.\. 


ISSIK-  Cwi/iuifiij, 

IMvl.lonal  roiirt,  powtr  <rf,  to  direct  irlil  of    Mi 

millK,  546. 

Inlen)leail»r.    8«e~InTnrLuinK. 

liri'Jlmlnary  quMUon.  na)'  be  directed  as  m   ^.r  ,11 

separate  trlala  or  dlSmM  Imu«  may  i«  ordered   jlT   c, 

BetllHnent  of,  546. 

trial  of,  5^6,  696. 

See^ -TaiAi. 


w  .Vifio.1. 


J. 

JOI.NDER  OP  CAI-8ES  OF  ACTION.     See  -<>,  ,js 
JOI.VDER  OP  ISSUE.    Set-Piuoiiw,. 

delivery  of.  :.34,  535. 

not  aecraaary,  S35. 

time  for  delivery  of,  634-6. 
JOINDER  OP  PARTIES.     See— PAarils. 
JOINT  CO.NTRACTORS. 

JudCTient  against  some,  effect  of,  401    500   511I 
JOINT  DEBTORS. 

release  of  one  of,  501. 

Judgment,  agalnat  one  of,  effect  of,  601. 
JOINT  TORTFEASORS. 

Judgment  agalnit  one,  effect  of,  501. 

JUDGE.      See-APPKLUIE      DiVISIO.V  -  HlOH      Co.iR,-      |)iviHil,N_|.« 

Jrnuu—gi  rum  oodit  or  Ohtaiio. 
abBent,  place  of,  how  aupplled,  34. 

Jodmant  of,  M. 
amendment,  power  of,  to  allow,  64S,  646.     See-AMKMiMHT. 
appealed  from,  not  lo  alt  on  app«l,  tin. 
appeal  from  Judgment  of,  at  trial.  118,  IO811,  1105. 

o  OlTlalonal  Cmn,  109,  118.  I2ii..-..  lii«!i.  ii::.,i 
to.  from  Matter  In  Chamlien,  UlSll.';:. 
ImaU  Judge,  1119-1H2. 
taxing  offlcera,  between  party  and  party.  112; 
floUcttor  and  cltenl,  11 
application  to,  to  be  made  by  motion,  6r3,  6K. 
appointment  of.  32,  36. 
a«»lzea.  authority  of.  at.  207* 

chambers  may  be  held  at,  700. 
may  be  held  by,  wlthont  commission.  2»J 
who  may  preside  at,  34.  207,  2!12. 
authority  of,  to  make  Rules,  286,  287.  288. 
bias,  or  Interest,  of,  36. 
coBieni,  may  hear  case  In,  208.  716. 
Chamberi!.  powers  of,  In.  659.  660,  664.  665. 
sitting  in.  6R6.  697.  700. 

appeal  from.  109.  118,  1122-1125. 


.17-:,  II. 


hlVlMtON  —  l.iH  U 


.'i,  iiisft.  11  ::'■:, 


uid  party.  112,'-!!. 
srandrltent,  n2o. 
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[■  DiiK— Continued. 

Chamberi,  sitting  In,  aikpeal  from,  notice  of,  1089,  1125. 

settlns  down,  ll)S9,  1123,  111! 
to,  setting  down,  697. 
flUngH  for.  where  to  be  made.  ))!Mj. 
order  of  buslneai  before,  6!I7. 
ClmnceUor  of  Ontario,  ni. 

precedence  of,  3:;. 
Clitef  JtiHtlre  of  Ontario.  111. 

precedence  of,  !tL>. 
tfae  Comnum  Pleas,  31. 
the  Exchequer,  31. 
the  King's  Bench,  32. 
precedence  of,  32. 
rommlKsloner  appointed  under  s.  49.  may  act  as.  :t4. 
(ORts,  discretion  of.  as  to.  238,  261. 
council  of,  289,  290. 
County  Court,  of.     See — Local  JiiKiKN. 

Bitting  as  Jniges  of  3.  C.  O.,  292. 
Court,  powers  of.  In,  205. 

appeal  from,  when  sitting  In.  109.  llK.  1089. 

at    trials,    120-123.    108ft. 
sittings  In.  696.  697. 
ileath  or.  33. 

after  trial,  and  before  judgment,  3".  72f>. 
decision  of  Divisional  Court  binding  on,  193-4. 

other  Judges  binding  on.  193-4. 
definition  of.  In  Act,  2. 
delegation  of  powers  of.  290. 
disqualiecatlon  of,  35. 
Divisional  Court,  who  to  sit  in.  203-205. 
evidence,  further,  power  to  admit,  131,  694-6. 

on  appeal,  694-6. 
inspection  by.  of  property  In  dispute,  authorized,  727-728. 
interest  of,  disqualifies,  36. 

Judgment  at  trial.  Jurisdiction  of,  to  set  aside,  1108-9. 
reconsidering,  power  ms  to,  1138-9. 
Jnrlsdlcilon  to  be  exercised  by.  In  name  of  S.  C.  31. 
Jury,  when  he  may  dispense  with.  215,  216. 

notice,  power  of,  to  strike  out.  215,  216. 
King's  Counsel,  sitting  as.  292. 
local,  of  H.  C.  D..  291. 
name  of,  to  appear  In  orders,  1131. 
judgments.  1131. 
oath  of  office,  32. 

administration  of,  32. 
Offlrlal  Rpfwvwi.  he  may  refer  questions  to.  226.  228.  229. 

actions  to.  for  trial,  329. 
orders  of.  to  be  made  In  name  of  S.  C.  O..  34. 


]«M 


INllKX. 


.  lirotllbltHrt.  ;;(h;. 


Ji'tHiK  -Vontnturil. 

nrim  of.  how  to  Iw  Utte*.  116«,  iU7. 

iwrion  ilttlng,  u,  to  bave  iikr  powrrs    •n-,  "i,;  .,„, 

;.cr.o««  a^^tnaui.  utlng  «.  order  or,  how  "„,tor„.,i,  i,:::, 

appeals  from.   Ili'i    11  •• 
IKiw«r.  of.  it.  3«,  U.  36.  167.  JOS-207.  «68.  7il(i. 
precedence  of,  32. 
i'realdeni  of  Appellate  DlTliloB.  31. 

HtKh  Court  Division.  31. 
prior  decisions,  to  be  regarded  bj.  193. 

•liiestlons  submitted  by,  to  Jury,  .osd  aol  be  In  „rlil„ 

reference  of.  to  Referee,  by.  ilh-TM.  Jl'X.fi 

refusal  to  submit,  no  ground  for  ne»  trial    

reservation  of.  (or  OlvlsloDal  lourl  prolHWi'^d'  ■, 
iiuorum,  majority  of  eoastltute.  SM. 
reasonable  and  probable  cause,  when  u  .luestlon  for   a- 
reconsidering  Judgment,  power  of.  as  to.  1138.9. 
referee,  may  refer  cases  to.  226.2a». 
reservation  of  case  by.  for  Divisional  Court 
resignation  of.  33. 

delivery  of  judgment  afirr.  33 
retired,  may  sit,  34. 

sitting  without  commission,  292. 
rights,  and  privileges  of.  29. 
Rules,  authority  of.  to  make,  at,  287.  288. 
"Ingle,  to  dispose  of  baalneas.  205-«. 

appeals  from,  to  Divisional  Court,     See-.\ ii ,. 

constitutes  the  Court.  206. 
sittings,  authority  of,  at,  205.  208,  "wi. 
for  trials.  205.  206. 

See SiTTl.NQH, 

sittings  for  trial,  adjournment  of.  by  sheriff.  2011. 

who  may  preside  at.  207    ■'9'> 
trial  by.  214-6. 

after  abortive  trial  by  Jury.  318. 

dtaacreement  af  Jury,  lltim. 
appeal  from  judgment  at,  llltti, 
with  Jury,  21a. 

without  jury,  when  authorised.  214-6. 
vacation,  slttlnga  of.  In.  64«. 
view  by,  727.  728. 
weekly  sittings  of.  696.  697. 

Ottawa  and  London,  at,  6117 
witnesses,  may  be  excluded  by.  at  trial    71  i 
JllKiK  OF  COI-.NTY  COl-RT      .See     Ar.-.:A..-  I^ri,   J,.«,k». 

examination  of  Judgment  debtor,  when  he  maj   taki.  119C 
JIIKJMENT.      See— An«ni«T»ATios- FonrjB.^    Ji  MMisi- Mabik. 
abandonment  of.  for  non-eampllance  with  mndlllon.  Iis.i-B. 
aliscnl  Judce,  of,  3J. 


1NU£X, 


lUbo 


(om-i),  II:: 


wriiiiit;,  :':. 

y  iriai.  ■:■:■:. 
[irolilblrcd. 


(or. 


akc.  119*1. 
;ti-  MA«Tri;. 
m.  llF;r..fi. 


JI'IXIMENT— C'UNdiiHtJ. 

uccoiinti,  directed  by.  lu  moriKas«  uctluuH,  forms  of,  llS.Vti. 

admloUtratlon  action,  U6&. 
urtloii  on.     Sec— Pow:ian  Juimmemt. 
udmlntstrator,  agalnit,  fomt  of,  U28-3U. 
lidinlnlBtratlon,  for,  how  obtained  In  Chambers,  U4J-l:j&-l. 

effect  of.  ai  to  eredttofB'  elatinn,  1243,  \'2is. 
form  of,  1135. 
iidiniHloni,  niotton  for,  on,  683'6S9. 
ugalnst  one  defendant,  of  at>veral.  410. 
amendment  of,  113B*1146. 
iippeal  from,  lime  for  bringing.  10S9. 
after  trial,  1083. 
waiver  of  right  to.  1105,  1121. 
when  pronoimced  by  local  Judge,  lli^J. 

utncers  In  Chambers,  111f<. 
iiptointment  to  settle,  lUl. 

attendanoe  on,  690. 
•itsfts  i}aan4o.  1130. 
at  trial,  motion  to  set  aHtde,  118-125.  10H9-1110. 

In  Interpleader  IsRue,  1LT>. 
jury  cases,  122-3. 
non-Jury  cases,  l:?3-4. 
bond.  In  action  on.  aislgnment  of  breaches.  :'!(4,  :!»:>. 
rarrlage  of.  In  M.  O..  931-3. 
carrying  Into  operation,  motion  for.  114<!.  1U7, 
(Antral  omce.  duty  of,  as  to,  270. , 
Chambers,  when  It  may  be  pronounced  In,  S59,  660,  664. 
chatiels.  for  delivery  of.  were  writ  specially  Indorsed,  38i'-384. 
f'lass  actions.  In,  effect  of.  as  to  persons  represented.  4^7.  430,  Ml-:; 
tlerlcal  errors  In,  amendment  of,  1143-1145. 
conditional  relief,  for,  how  enforced,  1161. 

on  production  of  affidavit,  etc.,  1155. 
when  to  be  taken  as  abandoned,  llSO'i. 
eansent,  when  It  cannot  be  varied,  725,  1141-1143. 

not  appealable,  without  leave.  Ill,  116,  1142. 
to,  cannot  be  withdrawn,  1141. 
construing  will,  when  binding  on  class,  441-2. 
copy  of.  to  be  delivered  to  Keglstrar  on  app«>al.  HMtS 
costs,  as  to.  when  appealable,  112'115,  265. 

for.  on  payment  Into  Court  In  satisfaction.  774,  777-780. 
how  to  be  framed,  1133. 
In  ejectment,  on  non-appearance.  387. 
omissions  In,  as  to.  how  remedied.  1131. 
counter-claim,  on.  531-2. 

motion  for,  when  necessary,  860. 

ihitr  of,   1131. 

how  to  be  stated  in,  1131. 
sigblnr.  to  be  stated,  1131. 
takes  fflpct  from.  1181. 


IKMi 


KVIiKX. 


'.  3S. 


Il(fh-f«. 


:i«L'.  :i»(. 


JIIh;mk.\t    loHiiHued. 

Dior.      B»-1SX4M,X4„„,    or   JI>«1.,„N,    I)ri,„H.» 

ilM)«,ior,.  m.y  b.  p™.o,in„d.  b7.|.. 
•  Ii™  Kruiled,  37». 

H  ,     .    .  refuwd  und«r  lomer  ^ruiicr   i- 

d-rm.lt  I.,.  .Mtin,  uld>.  381,  M2,  H1J.      "^      ""'  '' 

lernn  InuMMd  on.  1131. 
wIlJii  pronoiinnpd  «i  ir|,| 
of  mipraranK,  ^78-387. 

chaltrli.  for  rei»f>r.v 
dotlniii).  In,  Js:. 
iJower.  for.  im,  38.-, 
'jMlmeiil.  In.  386-8)1;. 
•■iMntton,  on.  38;. 
Kaod«.  drl«nllon  of.  for.  383. 
Iimunlary  damages,  for.  J83. 
•rtlliiK  aaldp.  381.  3«;.  1137 
•«eral  dpfcndanis.  3S(i. 
where  10  be  entered.  I133. 
"rrit  apeelally  Indoraed.  379.,18I. 
and    unllquldalrd    itamasn    -. 
claimed,  370,  37!1. 
1         hm  apeelally  Indoraed,  3«3 
ollleera  .l|ml„,  to  ^  u,  reBularll..  of  „roeeedl„ 

PhwdlilK.  In  mortKage  action,  lusi-ti. 

In  other  actlona.  837-885. 

vhare  then  are  allemallvr  elalmi.  !: 

whore  there  are  iieveral  ilrrincl.niil»,  Si 

«( 

where  tlierp  la  a  <ounl«rclali«.  8(« 

art-  Joint  dehtors.  SAC. 
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omission  to  aerve,  effect  ol,  4»>7. 
served  with,  may  move  to  vary.  4«3,  465. 
Iirmli":  entry  of.  necessary.  11J3. 
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Iiidgment  upon,  1109-111. 
when  bound  to  anawer,  221,  222. 
Hoard  of  Police  Tmateea.  eerUIn  a.:tlon»  asaliist  to  b,.  ,rl,d 

Poata.  recommendation  of.  aa  to.  251. 

criminal  eonTcnatlon.  aethma  for.  to  he  tried  by,  2].", 

death  of  Juror,  220. 

dIaaKreement  of.  725,  1109. 

action  may  be  dianilsaed  nolwlthitanilliit,  n 
rMrled,  1109. 
diapensing  with,  215. 

dIaquallGcatlon  of  Juror  dlacovered  pending  trial,  22li 
multy  caaea,  where  triable  with,  218,  219. 
false  Imprlaonment.  action  for,  to  be  tried  by.  213. 
Illneaa  of  Juror.  220. 

Judge  mev  atrike  out  notice  for.  215.   216. 
Judgment     intrary  to  Rndlng  of,  when  authorized,  725,  726. 
Juror,  dying,  or  becoming  Incapacitated,  elfeot  of.  22ii. 

Interealed,  may  b«  diadiu-ged.  220. 
libel  actlona.  to  be  tried  by,  213. 
mallcloua  arreat,  action  for  to  be  tried  by,  213, 

proaecutlon,  action  for,  to  be  tried  by,  213. 
ininilclpal  corporations,  certain  actlona  agatnat,  to  be  irled  l,,v,  :1 
notice  for.  to  be  glren,  218. 

consent  to  waive.  213. 
effect  of,  215. 
filing.  216. 
lonn  of,  216, 
aerrice  of,  216. 

striking  out,   216,   21ci.   6«6.   917.  91S 
time  for  giving,  21.'>. 
Iirecept  for  aiimmonlng.  bow  laaued.  269. 
quenllone.  when  requiem)  to  jmnrer.  221. 

cannot  be  required  to  anawer.  J21. 
need  not  be  submitted  to.  in  writing.  222. 
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IKDEX. 

jrUY— t'on*iM«ed. 

niiMtlom,  reJumI,  or  (allure,  to  answer,  rftecl  of,  2.:. 
ifBsonable  and  iirobable  cause,  where  a  question  for  judge, 
nconiniendatlon  or,  as  lo  costs,  disregarded.  251. 
seduction,  action  tor.  to  be  tried  by.  213. 
slander  actions  to  be  tried  by.  213. 
special,  verdict  of  ten  sufficient,  210. 
provlaloiu  for  trial  by,  729. 
nu,  verdict  of,  sufficient,  220. 
trial  by.  213.  215. 

of  equitable  Issues,  218.  21». 
without,  214-217. 
unanimity  of,  when  uunecesaary,  220,  726. 
verdict  of,  when  Court  cannot  dUrenaid,  J«5. 
slieclal,  when  to  be  gl»en,  221-223. 
general,  when  not  recelvahle,  221. 
of  ten.  when  sufficient.  220. 
view,  by,  729. 

affidavit  to  obtain.  729. 
deposit  required  for,  729. 
of  lands  In  another  county.  729. 
withdrawal  of  Juror,  effect  o(.  726. 
Jl  RY  NOTICE.    See— Jt-ai^TalAI. 
jrSTlCE.     See— JLiKiK. 


KINll'S  BENCH. 

Chief  Justice  of.  rank  and  precedence  of.  3.. 

KING'S  COONSEL. 

assizes,  may  be  held  by,  207-8,  292. 

powers  of.  when  presiding  at  sittings.  207,  208,  292. 

sltllngR  of  S.  C.  O.  may  be  held  by,  292. 


LA  N  DLOB  D.    See-  -E.i  m  M  kxt-Tes  ant. 

LANDS.     See-EJ»;rTMi:ST-Ex»a:lTioN-P.vHTnToN. 

LAW.     See— Law  aro  Eqiirv. 

argument  of.  question  of,  5379. 

.rrect  of  .Mirnlvr.  Mi.  as  .0,  4.  48,  5  .      .  100-2.^ 

,.,|ultablo  rights,  made  legal  rights.  .....  39.  40.  4- 


1(J9') 


i:i.  8S.  90.  94, 

loo-;. 


oqulty.  prlnclpIeK  of.  10  prevail.  94.  1011-2. 

mistake  of.  8. 

question,  of.  may  be  raised  In  plettdlugs   637_8. 

determination  of.  before  trial.  537:541. 

rules  of.  35-50. 

applicable  to  all  Courts.  W- 
special  case,  to  delerraine  questions  of.  may  be  stated,  .n4G. 


IfiW 


INIIKX. 


LAW  AND  EQUITY. 

LAW  STAMPS.  ■  '"*'^' 

fi^«  10  be  iwld  In,  371.1.  276,  27«. 
I.KASES. 

forffllure  of.   relief  acBlnil.  «1.  »1. 

Infants'  lands,  of.     See — I.1F.MTK. 

»etlled  estate,  of.     See^lxrASTH— Sirriixo  EsTAns 
l.KAVE  TO  AMEND.     .Se.-  A>ii:.xu»kj,. 
LEAVE  TO  APPEAL. 

application  for,  116,  126. 

discretion  of  Court,  as  to  giving,  116. 

order  giving,  not  appaalable,  lis, 
refusing,  lot  apucalable,  lit 

Person  Interested,  but  not  a  party,  by,  108. 

when  necessary,  as  to  ooits.  11M16. 

as  to  consent  orders,  or  Judnnienls.  111. 

granted,  114,  116. 

to  person  InteresUd  but  not  a  panv.  Km 
refused,  116, 
LEAVE  TO  BID.    See— Sauj.  Br  thb  Coust 
LEAVE  TO  DEf     ND,  WHEN  WHIT  SPECIALLY  JNDOB.SSU 
conditional]      when  granted,  407. 
unconditionally,  when  granted,  406. 
LEAVE  TO  SERVE  OUT  OP  JURISDICTION, 
application  tor,  346,  361.384. 

evidence  required  on,  346. 

documents  by  whicb  proceedings  are  com mud,  361. 

Judgments,  363-4. 
notice  of  motion,  365. 

to  prove  claim,  364. 
orders,  363-4. 
iietltlons,  364. 

winding-up  proceedings,  364. 
writ  of  summons.  346,  361. 
LEGACY.    Sei^— lajuATSK. 

compensallon.  by  way  of.  to  executor,  effetM  of.  H.'.S 
does  not  abate.  iHitl. 
Interest  on.  »5S. 
lulereKl  on.  933,  980,  981. 

from  what  date  It  runs.  981. 
payment  In  full,  how  far  an  admission  of  assets.  US. 
LEUAL  AND  EQUITABLE  ISSUES. 

trial  of,  720. 
LEC.ATEE.    See  -An»iiM»T«ATlo:». 
section  by.  parties  to,  »44.  44^. 

annuity,  arrears  of,  when  tbey  do  not  bear  Inlerest.  93S. 
corpitn  of  fund  to  secure,  when  payabtp  to.  9"1. 


>. 


\ 


>oll.  H.  1(10.2, 


dumeiiis,  in.  II:', 
Hi, 


It,  !I3S, 

In,  mi. 


INDEX. 

LKOATEE— CoMlimied. 

Interest,  right  to,  933,  939,  980,  9H1. 
Iiayment  ot.  In  full,  how  tar  an  admlsilon  or  amets,  448. 
refund,  when  liable  to,  933. 
I.EUITIMACY. 

declaration  of.  petition  tor,  1376. 
LETTERS  ROGATORY. 

when  they  may  Isbub,  747. 

received  from  forelpi  lonrt.  procedure  on,  747. 
LIBEL. 

action  for.  to  be  tried  by  Jury,  213. 

except  by  consent.  -13, 
discovery  on.  818.  819,  881.     See— Discovtiiv. 
evidence  In  mitigation  of  damages,  when  admissible  in. 
Jury  cannot  be  reriulred  to  answer  iiueslions.  In  a-  Hon 


1687 


6117-8. 
for,  22(1. 
221, 


fHlrness  of  publication.  Is  for,  145. 
parties  may  waive  trial  by,  213. 
particulars  of  evidence  In  mitigation  of  damages,  delivery  of.  m. 
publication  of.  restraining.  liS, 
LIBERTY  TO  APPLY. 

reservation  of,  in  Judgment,  unnecessary.  1130,  1140. 
LIEN  OF  SOLICITOR.     See— SouclTOH. 
LIEN  ON  PROPERTY  IN  LITIGATION. 

amo.mt  ot.  may  be  ordered  to  be  paid  into  Court.  875. 
I  lEUTENANT-GOVER.NOR. 

Judges  to  report  to  annually,  as  to  any  changes  in  practice  neces- 
sary, 290. 
commutation  ot  fees  of  olltcers,  authority  as  to,     ..>. 
omcers  of  Court,  may  be  appointed  by,  266,  274,  276,  -i''-  -"■-»«■ 
names  and  duties  of,  may  be  changed  by.  .oh. 
practising,  may  be  relieved  by  from  prohibition 
as   to,   275. 
omcial  Guardian,  salary  of.  to  be  approved  by.  282. 

accoimt  ot,  to  be  transmitted  to.  283. 
returns  of  fees,  may  make  regulations  as  l".  2"^ 
nilleH  ot  Court,  may  empower  Judges  to  make,  -St,,  -ss. 
security  from  officers  may  be  required  by,  274, 
LIQUIDATED   DAMAGES, 

whether  relief  can  H,  granted  against  payment  ot.  9., 
LIQUIDATED  DEMAND, 

judgment  tor,  how  obtained,  after  appearance,  396408. 

in  default  of  appearance.  378-38.. 
pleading,  859. 
special  Indorsement  of,  369-76. 

Spe— SPECIAl.    I.NOOHBKMENT. 

what  is,  374, 
LIQUIDATORS- 

remuneration  Of.  in  winding-up  proceedinss.  9..9. 
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IKDKli. 


LIMITATIONS.     Sm-Siah  it  or  L.mi,aii„n,. 
US  J>i-.VUi-.VA-.     See- -Pt.'.uisTt  Lm. 
caution,  Taeallni,  301. 

Centnl  OIBce,  autborlty  of,  lo  luuf  ceriiacati:  of,  :<9 
cfrtlflcatr  of,  how  luued,  20u. 
form  of,  3U0. 
how  vacated,  l'i>l. 
rrglitratlon  of,  -^uu. 

oonultutca  noilcf.  ;ou. 
modf  of,  200. 
whfii  Mt  asld«,  201,  202,  203. 
iloctrlne  of.  924. 

do»»  not  altfct  purchasen  at  tax  iwlcs.  Kl. 

rilbf    acquired    uml»r   cNproprlai 
Acta,  924. 

transferees  of  ni'Kutlablt'  i.a|,or  ;i 
form  of  certificate  of,  200. 

Institution  of  action,  not  lo  constitute  notice  or.  2oip. 
Local  Offleera,  authority  of,  to  Issue  certlHcale  of,  ::i 
order  refusing  to  vacate,  appeal  from,  203. 
rtslstratlon,  necessary  lo  conalltule  notice  of,  2no. 
unnecessary.  In  forecloaure  action.  2i)U. 
vacating,  201, 
special  case  when  deemed  to  be,  301. 
vacating,  201, 

effect  of.  202. 
LOCAL  JUDGES  OP  SUPREME  COURT. 

admlnlatratlon.  Judgment  for,  may  grant,  672.  673. 
appeals  from,  acting  In  Chambers,  11191122. 

Cour.,  1122. 
are  rx  ofcio  onclal  Referees,  274. 
cannot  ad,1oum  cases  before  Master  In  Chambera.  eilfi. 
ChamberB,  Jurisdiction  of.  In,  671. 

mattera  excluded  from.  671. 
discretion  of.  open  to  review  on  appeal,  l]2ti 
examination  of  Judgment  debtors,  before,  IISC. 
fees  of,  on  reference  from  S.  C.  o.,  231. 
Injunctions,  power  of.  to  grant,  671,  672. 
Judges  of  C.  CC,  lo  be.  291. 

District  Courts,  to  l>e,  291. 
Judgment  awarded  by.  how  entered.  1133. 

debtors,  when  they  may  be  examined  btfore.  ll'"'. 
Jurisdiction  of.  291. 

In  rhambera.  671. 

other  matters,  671. 
matters  excepted  from.   671. 
liiiteA  regulating,  power  lo  ni.Tke.  2S7. 
Jury  notice,  striking  out.  power  as  lo.  216. 
Ixjcal  Masters,  when  to  be  also.  27,'i.    See— Lnr.\i  .v.istibs. 


INDEX. 
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wIps 

Kl. 

ier 

exproprlutii 

labl, 

I'iMnT.  0:4 

:'iki 

of,  : 

71. 

UHAL  JUUUKS   OK   SIPKKME  COLRT-Ojillini  td. 
lunacy,  jurlidlcUon  In.  671. 
inotloni  for  Judgnunt,  mny  entmtaln,  671. 
olflcfal  nieitn,  are  ei  o^cio.  274. 
order  granted  by,  how  entered  and  iMued.  1132-11!5. 

]>artltlon.  Judgment  for.  may  grant.  672.  673. 

payment  out  of  Court,  ordera  of.  tor,  to  be  approve^   1392. 

receivera,  power  to  appoint,  671. 

reference  to.  for  trial,  may  be  ordered,  226,  228. 

striking  out  pleading!,  JurUdlctlon  a«  to,  641. 

jury  notlcea,  Jurladlctlon  as  to,  216. 

who  to  be,  291. 
LOCAL    MASTERS.      Se.-MA«TKK-MA8T.;.s     Ofrioi^-Orncan.     or 

CoiaT— QcitTi.NO  TiTLi;». 
admlnlatratlon.  when  they  may  grant  Judgment  for.  6«6,  668,^670. 

appeal  from.  In  Chambers,  11191122. 
reporta  of,  11101118. 
See — Afpbal. 
appointment  of,  266,  276. 
are  c-r  ogcio  OfDclal  Referees,  274. 
Chambera,  JurladlcOon  In,  670,  671. 
discretion  of,  open  to  review  on  appeal,  1120. 
fees  of.  how  payable,  271,  272. 
may  be  commuted,  279. 

orders  In  Council  as  to,  to  be  laid  before  L.  A..  279. 
Infants,  custody  of,  has  no  Jurisdiction  as  to,  666.  670. 
Injunction,  no  Jurisdiction  to  grant.  69. 
Judgments  granted  by.  entry  of.  1132-3. 
Jurisdiction  of.  670.  671. 

matters  to  be  excepted  from.  659.  660. 
Rules  regulating,  power  to  make.  287. 
Local  Judges,  when  to  be,  276. 
mmdamui.  no  Jurisdiction  to  grant,  660. 
oath  of  office  to  he  taken  by.  271. 
omce  of.  where  to  be  kept,  272. 
office  hours  of.  275. 
Official  Referees,  ex  offcio  are,  274. 
partition,  when  they  may  grant  Judgment  for.  666,  667,  680,  1262. 

judgment  for,  how  entered,  1133. 
practising,  as  solicitor,  or  counsel,  when  prohibited  from,  275. 
practiBini,,  Lieutenant-Governor    may    al- 

low, 275. 
penalty  for.    when    prohibited 
froffl,  275. 
,„o  warrmiu,  proceedings,  cannot  entertain,  660. 
referees  of  titles.    Se^-^ulEnso  Titles. 
references  to.     Se<^MA8Tn.-MASTra's  0,™.. 
striking  out  pleadings,  have  no  Jurisdiction  as  to.  d41. 
tenure  of  office.  266. 
Iransml.slon  of  papers  by.  on  conclusion  of  reference.  97,. 
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LlKAl,  HE0I8TRAH8.     8e«-Omuiiu  ,*  Cui.r. 
urpolnlmrnl  brrori',  altrndance  on,  «9u. 

or,  how  Dwila,  iit. 
iuu»e  Ilm   lo  he  wnl   lo  Jiidir  by.  H5o. 
I'iprk  of  AhIk,  dulira  of,  wh«u  nctlnii  ui..  rt:,  ;;-. 

**ee— CuuiK  a»'  AvMiZK. 
io,.«,„t  r«I..M  10  !».  kepi  by,  for  W.-.kly  <  „„r,  „,  u,u„^ 


ilullM  of.  1402,  urn. 
fnifTlnK  cauM>H  for 
Ii*»  of.  271-2.  1402. 
how  paid. 


irlai.  1447.  I4[.li. 


,  1402 


Judimcnu.  reluniK  of.  lo  be  inadn  by.  Hiii'l 

See-  Jliiumk.nt. 
olDce  of.  whtre  lo  be  kepi,  272. 

coplea.  when  lo  lie  certlUed  by.  65ir. 
houra  of.  273. 
ordera.  enlry  of,  by.  1133. 

relum  of  wrll«.  for.  may  he  lamied  by.  im. 
See — OaORa. 
paasInK  retorda.  dtilles  an  lo.  1446,  1447.  1449. 
producllon  of  documenla.  appeal  from,  direction  of.  tor  »•" 
references  lo.  fee«,  how  to  be  paid.  271  2. 
relum  of  Juditmenla  lo  be  made  by.  1402-3. 
writ,  ordera  for.  may  liaue,  1194. 
aatarlea  of.  Ord.  In  Council  aa  lo.  lo  be  laid  b^fon.  1.    \    Tl 
seal  of.  274. 
security  to  be  given  by.  274. 

neglect  lo  gl«,  effect  of.  274. 
aetllement  of  Judiments  by.  1154. 
■ollcltora'  and  agcnll'  book  lo  be  kept  by.  662. 
taxing  offlcera.  to  be.  1403. 
tenure  of  olBce.  286. 
tranatnlHfllon  of  papers  by.  916.  14.«t0. 

when  Judgment  reserved  «t  trial.  : 


trial,  duty  of.  at.  722-7a«. 

who  to  be.  265-6. 
LONDON, 

three  sittings  of  H.  ('.  I),  lo  be  held  at.  207. 

Weekly  Court,  at.  «,1. 

business  to  be  taken  at.  fi97-fi9S. 

notice  of.  to  be  sent  to  -senior  U<-ulsir;i 
Deputy  Clerk  of  Crown,  duly  of.  al.  tis 
Judge  of  C.  C.  may  preside  at.  (19» 
ivgtster  to  be  kept  for.  698.  699. 
solicitors  may  conseot  to  hear  raiiwes  at,  fiftS 
who  may  preside  at.  698. 


II 


\ 


lirl  ui  uiu«a,  ai, ' 


lXllt.\.  1'^'" 

U)NU  VACATION.     See— V»<aiii»«. 
Cbunbrra,  ilttlllli  In.  <4U.  641. 
Court,  >lttln|i  In,  640. 
duration  o(,  638. 

nltndlnn  not  to  1»  uinenaed.  or  delivered  In.  excelit  by  connenl. 

«3». 

time  of.  wlu-n  not  to  lie  computed.  639,  640. 
IXIRD'S  DAY  (THE). 
arreHt  on.  In  void.  294. 

except  for  contempt,  294. 
nervlee  of  procesa  on.  forbidden.  29S,  294. 
writ  teited  on.  l«  void.  294. 
LOST  Bl'    DS.     See-  ArrmKvr. 
LUNATICS. 

action  by.  478.  182. 

appearance  by.  default  of.  proceedlnm  on.  4«ii. 

committee  of.  how  appointed.  1019-1021. 

acconnm  of.  time  for  pninlni.  how  flxed.  1024. 
action  liy.  ITS. 

co-defendant  with  lunatic.  482. 
credltorg.  rights  of.  as  aKalnat.  663. 
huaband  haa  no  absolute  riBhl  to  lie  appointed.  663. 
Improvementa  by,  allowance  for.  949. 
Inspector  of  Prlaona  and  Pub.  CharltleB,  aa.  479. 
may  sue,  or  defend  for.  482. 
production  of  documenlJ*  by,  827. 
sanction  of  Court,  necessary  to  action  by.  478. 
security  f  be  given  by.  how  approved.  1019-1021. 
service  of  writ  on,  340. 
declaration  of  lunacy,  may  be  granted  by  Judge  In  Chambers, 662. 

motion  for.  to  be  a  7  days'  notice.  677. 
defence  of.  how  framed.  480. 
,'  ■rendant   it  so  found,  defends  by  committee.  478.  479— or 

committee  of,  to  be  made  co^letendant.  482. 
not  so  found,  defends  by  guardian  nd  Uleau  478.  481, 
made  party  In  M.  O..  480. 
discovery,  by.    S. .    ^niscovtsv. 
guardian  ml  HI.,,,  for.  how  apiwlnted.  480.  1S1, 
"  no  further   proceedings  to  br  taken   unUl 

appointment  of.  340,  480.  481. 
improvement.,  made  by  .ommlttee  of.  without  sanction.  919 
inspector  of  Prisons  and  Public  Charities  .v  „#.,o  commlttee^ol. 

Judgment,  service  of.  how  to  be  made  on.  401.  4S2-:!. 
Jurisdiction  ol  S.  C.  0.  as  to,  3,  5,  in,  662. 
Ixieal  Judges,  iurlsdletlon  of.  as  to.  6.1^ 

Masters,  jurisdiction  of.  as  to.  666.  e«8.  670. 
maintenance  of,  a  first  charge  on  estate  of.  663. 
marrlS  woman,  husband  has  no  absolute  right  to  be  committee 
or.  663. 
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US\TWa—CoiHimu4. 

Maiirr  In  Clianilwra,  Jiirlidlcllon  of,  w  lo.  «««   ««« 
.I...I,..,,  or.  imld  Ini,  rount,  louri  lo  I*  tr.nimlit..rt  i„  am,,, 
Ml.  1393. 
Hurromit     i-ourl     lo     !>,.     inmimliiril 
Aceountul.  MM. 
Imrnifnt  nut  or  fimrt.  i3ft;i. 

Hut  MM,  i<*  |M>  pim-rrd.  li'.'ti 
to  be  paid  into  Court.   IJM 
"•XI  rrlpiiU  o(.  arllon  by.  47li. 

Mlbwiqueut  dot'laralluu  ot   luuai),  ,|t,., 
of.  J7». 
ti.ill.e  ot  miMlon  tor  d«'laratlini  ,.f  lunaiy.  how  «m.d,  m:. 

to  b«.  7  dmn,  f," 
not  »  round,  aa  plaintiff  or  defrndanl.  (78. 
Offlclal  Ouardlas,  when  appointed  iiuardlan  »</  III.,  tor.  ivj  im 
order  dHlarlnx.  to  b«  rnt«r«l,  1134. 
PMdr»«:  l,le.  >o  declared,  action  may  1...  conlli,i,..rt  In  ,„„„„m„ 

plaintiff,  snea  by  committer,  478. 

or  next  friend,  K  hct)  not  sorimitil,  I't 
AttarBey.Oeneral,  478. 
imbllc  anylunj.  when  conllncd  In,  nervloe  of,  339. 
•erved  with  Judgment,  guardian  to  be  appolntrd  tor    )M 
•ervloe  on,  of  proeeedlnga,  3.19,  340,  06;'. 
writ  of  !4ummnnH,  how  served  on,  339.  :',\n. 

M. 

.MAl.NTK.NANCE.    See     Imant». 
MA1.ICI0U8  ARRB8T. 

Jury  may  be  required  to  answer  qumluua,  :'jl. 
trial  ot  action  tor,  must  be  by  Jury,  L'13. 

fxcept  by  roiisfnt,  21:1. 
MAMCIOVS   PROSECrTION. 

duly  ot  Judge  on  trial  of  action  for,  l'2;. 

Jury  can  be  required  to  answer  queatloni.  T21. 

trial  of  action  for,  must  be  by  Jury,  213. 

I'Xcept  by  colisfiit,  Jl::. 
MANAGER.     See— Rlrtivrs. 
UAXI}A}tVS.     See— I.Nji-xmos. 

absolute  In  llrst  Instann.,  may  be  (frBiued.  1L>«3. 
action  for.  127S,  1279. 

when  granted,   1279. 

refused,  1279,  1280. 
all  persons  Interested,  may  be  called  on  to  show  rauw.  i:K3 
appeal  from  order  for,  54. 

application  tor.  not  entertained  It  made  by  suitor  In  ncrsiin.  .'.1. 
Chambers,  may  be  granted  In,  860,  MS,  1280. 
claim  for,  when  It  may  be  Indorsed  on  writ.  .'.0.  38«.  U'7n. 
Common  Law  Courts,  when  irranted  hy,  I27S. 
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Ml   01      RJ    'II         ■•*■■'. 

I    I'l  ii  not  vtitfriiitned,  54 

Biu'.i  (I   !».  lii:    52. 


M.Wtf.WtjH    -Vimtmiit'ii. 
fonlfc  of.  .'i4. 

c-ourl  limy  rniulrf  noil™  to  b.  kIvbb  tu  iifri.oii»  IntirentHl.  l.»-. 
t'rowD.  I  annot  bf  ir»nt<'il  ugulnvt.  51'. 
dektb  of  iwrlleti,  UHl'. 

drinind  hikI  retunaV  iiroot  ..(.  wli.n  nnimuiry.  12»l. 
diNrrpIlon  lit  Court.  In  KTMQllng.  nu. 

piibllr  iKjdy  not  lnt<Ttn^>d  wllli  by.  l2»o. 
riidii't'i'nii'nl  of.  IL'N". 
Indoriiwni'nt  or  t-laim  t  >        i.  ".''>•. 
IntiTlocutory.  when  |iii"ii'<i   "'• 
Judgn  In  CbBinbori.    i    >   ■■''  "'.  '•<'•"■  "'•"■  '-""• 
luliidlotlon  ot  s.  <      ".  -..  ^1  'III   -■•'■■'■  '-"■ 

limitation,  no  »t ^     UM  'i  nii''  t '  iinl'       "■■  -l- 

Local  Judnc  riiiii  ■.."».  '■' '' 
l.ooal  Ma»tiT.  I'luiirt  ,  ■!  .1,  iH-i 
MaaKT  In  Cbni  Ixi' 
niotlon  tor.  b>  i  nK.'u 
auli't 
olBcfr  or  (Town.  inii> 
order,  ariintlnc.  K'8" 

alMoluu'    t    til   '  InHtaiu*'.  1^H3. 
altpfalablc  54. 
i-nto^winoni  ol.  12s;t. 
originating  nutlcf.  ai)n!l.-?tlon  fcr.  by.  U'7S. 
peremptory,  may  be  awarded  In  Brat  Inatan™.  1-8... 
subject  to  appeal.  ii4. 
enforcement  of,  128a. 
prautlie.  U8  lo  raotiona  for,  aJ-o4. 
preriigiillve,  when  granted,  'il-o^. 
motion  for.  54.  1280. 

ntAdavlta,  bow  entitled,  1281. 
anawer  to.  1281.  1282 
I'oataor.  1282. 

demand  and  retuaal  to  be  proved.  12S1. 
must  be  made  by  counsel,  1281, 
not  Interfered  with  by  Judicature  Act,  51. 
suitor  In  person  cannot  move  for,  J4. 
writ  of,  aboltahed,  128S. 
public  bodies,  when  awarded  against,  1279. 
railway  company,  against.  1279. 
statutory.  50.  53.  54. 
when  granted.  51.  63. 
refused,  52,  53. 
wrltot,  abolished,  1283. 

"^'^Iroe'w'h'e'S  landH  In,  may  be  sold  In  execution,  Itsr,. 
MARRIAGK. 

Jurisdiction  ot  S.  C.  O.  as  to,  1-. 
MAHRIAOEACT.     l  It.  S.  O.  c.  14S.. 

whether  tiUrn  ulna.  I". 
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i"  H^  to,  ^^;: 


MAKlilKU    WOMAN.      S,-..     |m,m 
actlona  by.  how  brouKht,  48;!. 

forruf  r  prartin 
UKalnm.  401>. 
aiir..-iiu|,tlal  lorls  of,  a.linn  Tor.  4ST. 
arrrat,  wben  not  lliblv  to,  4«(i.  ' 

'  lain,  against,  form  of  Indorwment  of  writ    -m 
ioiii..ni|it  of  Court  by.  1168,  1203, 
■  onlracts  of,  liability  on,  402.  w.\.  4»:i. 

antenuptial,  action  on,  48). 
JndRn^pnt  In  action  on.  484- 187. 

form  of.  Ill:' 
IMiMnupllal,  acllona  on    484 
•■08IS.  liability  for,  4S,1.  48.i. 
deed.  dlBpcnalnit  with  cxcutlon  of.  by,  «C7 
defendant,  at,  402,  488. 
dlacovery  by.  t>]8. 

examination  of,  aa  judgnient  debtor.  1197, 
pxeeuUon  against,  how  enforced,  487 
gift  to  husband  and  wife,  and  third  iwrly.  etlVn  of    IST 
husband  of,  may  sue  his  wife,  484. 

when  unnecessary  party  to  action  by,  48:i. 

i„j  against,  is;;. 

indorsement  of  ,lalm  against,  form  of,  380. 
JudRment  aBalnsI,  on  specially  Indorsed  writ.  4o; 

!.  rm  of,  402.  403,  48,".,  487. 

'low  enforced.  485. 

may  be  signed  against,  for  defaiili  „i  a|,|,„,ia„(, 

"Oder  Ituh-  .'17.  motion  for,  tiMi.  4oJ. 
liability  of.  on  contracts.  483.  484, 
money  of,  In  Court,  payment  out  of,  1389. 

,  .     ,  aflldavit  requirfd  for.  i;;"*;) 

plalntiir,  as.  483. 

|K)*er  of  appointmenl.  general,  execution  of.  bv    eltnt  of   a,  t. 

debt*.  487, 
properly  of.  artlons  respecting.  48.1. 

liable  to  execution,  485-487. 
subject  to  restraint  against  aniiaiiation.  (SO 
remedy  of.  for  protection  of  separate  property.  4S;i 
restraint  on  anticipation  by.  elTect  of.  402. 
securities  of,  in  Court,  transfer  to,  1;1S!1. 

affidavit  retiuired    l;:89. 
separate  estate,  possession  of,  when  not  essential,  («(, 

liable  for  funeral  expenses.  484. 
sequestration,  against  property  of.  4S7. 
settled  estate,  application  to  leaw.  or  sell. 

See SFTTI.fl.    KsTAlls, 

settlement,  when  entitled  to.  of  monev  in  Court.  1;!«I1  r.m 
specially  Indorsed  '  rit.  motion  for  jiirteinenl  iiralnfi    on   J"?  <« 
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or.  i;:*in. 

fffrtt  of, 


MAUKIED  WOMAN— t'OJifJHHtt/. 

block  of.  In  Court,  transffr  to.  i:5S9-1390. 

aflldavfi  required,  I'JS'j. 
tort,  action  for.  by,  or  arfuinst,  487,  488. 

of.  liability  for,  487.  48K. 
trespass  to  separate  property  of,  action  for,  4S^. 
wife  may  sue  ber  husband.  4$:i. 
MARSHAL  AND  CLERK  OF  ASSIZE, 
duties  of.  at  trial.  722.  723. 
fees  payable  to.  I'TT. 
York,  of,  2fir.. 

appointment  of,  how  made,  266. 
duties  of.  722.  721!. 
fees  of,  271-2. 
tenure  of  office,  266. 
MASTKU.     See— AiisuMSTRATioN— L(M  A[,  Masitks  —  Mastkk  in  Cham- 
iiKHs— Mastkk  in  Orthnabt— Master's  Ofihk  —  Mortgage  Ac- 

TIO.NS-  OKIlrKHS     OF    CorRT— QUtFTIM:     TlTl.ES— S.^I.KS     iiY      illi: 

Court. 

abstract  of  title,  sufficiency  of,  how  determined  by,  1009-I010. 

See — Abstba(t  of  Title. 
accountluK  party,  cross-examination  of,  970-1. 

surrharglng,  972. 
accounts,  all  matters  rolatlnR  to.  may  Inquire  into,  92S-9.  9fi(i-1. 
admissions  as  to,  how  ascertained  by.  971. 
affidavit,  to  refer  to.  as  exhibits,  970. 
amendment  of,  may  be  allowed  by,  97". 
appointment  to  ascertain  what  admitted.  97t. 
books  as  evidence  of.  971. 
bringing  in,  before,  how  enforced,  S57. 
cross-examination  on,  970-1. 
evidence  proving.  971. 
filing.  977. 

form  of.  in  office  of.  970. 

direction  to  bring  In,  without  warrant,  sufficient.  972. 
disputes  as  to.  apiwlntment  to  ascertain.  !'T1. 
duty  of  accounting  party  to  make  out,  970. 
interest,  allowance  of,  980. 
items  in,  to  be  numbered.  970. 
may  appoint  day  to  ascertain  what  admitted,  and  what 

contested  in,  971. 
objection  to  form  of,  may  be  waived,  970. 
particulars  of  objections  to.  to  be  delivered.  97J. 
proceedings  on.  mode  of.  46n.  927.  !t71. 
stated  may  inquire  Into.  961. 
surcharging.  972. 

warrant  to  proceed  on.  form  of.  971. 
verifying,  970,  971. 

cross-examination  on  affidavit.  970.  972. 
lioti..-  of,  fTO.  y.'2. 
vouching.  971, 
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-MASTER-  ftirtfiimcrf. 

iicdumts.  vonrhlnt',  books,  when  admissibl -  tor,  <i:i. 

(iiivctiona  ui.iy  h*-  givi'ii  l,y,  i,^  u>,  [t:\ 
sums  of  $S  ajjtd  under.  ;i7]. 
wjirrmit  to  jirorped  on,  how  iindtrwriii,.|i.  ii:i. 
iiddiiiK  parlii's,  923-J, 

In  mortfcsKf  lu-tlonH.  I04i'-;j.  itis4. 

Sw  --MoBi<;\.,i    A(  Tr..\N, 
inljouniniiMit  oi  roferenrt.,  by.  HJT. 
iidinlnlstration  action,  powers  of.  in,  y:.'7-!t(iS.  980. 
forni  of  nport  In.  'M'.i 
See— Admimnimaiion. 
adnifssiona  brfon'.  how  inad<'.  itil.  DTl'. 

fiUry  of,  in  Master'ii  book,  y:j, 
refusal  of,  rosts  orctthiont-d  by,  iijji. 
withdrawal  of,  971-L'. 
See — AuMissio.Ns. 
appointment  to  ascertain,  ;tTi. 
ailvertlspnients  for  credilors.  .mc,  may  order.  MA. 
loiui  of,  S6.'). 
dispensiDg  with,  %4. 
when  dispensed  with  should  W  niiu 
in  report,  '.m;i. 
lielrs,  Kttt,  Utio. 

next  of  kin,  ;i64,  i)*;:. 
j^ale.    See-  Sails  uv  riii  (oiHr. 
uiiascertaiufd  persons,  '.16^. 
afTlilavits.  tiling,  977. 

evidence,  when  li  may  b«  given  by,  Toti. 
a(»peal   from,  report  of.  1110-1118. 

wbeii    necessary .     See    tnfin     report, 
it  doea  not  lie,  nil. 
disallowance  of    laim  by.  967. 
grounds  of,  must  be  raised  before  Master,  fl7il, 

stat-^d  in  notice  of,  us:',  109:!,  in 
orders  of,  made  in  Cliamberti.  11191122. 
appointment  of,  how  to  be  notified  to  parties'.    !i22;!,  \K:\. 
attendance  on,  G90. 
defendants    by    writ.   In    mortgage  in-ilniis  tn  l 

served  with.  92J-a.  1044. 
incumbrancers,  service  of.  on.  I(t42;i. 
several  may  be  Included  in  one  warrant,  i';:;. 
time  for  waiting  on,  t)9o. 
to  L-onsider,  procedure  on,  9-*",  92S. 
UBcertain  what  Is  admitted,  971. 
arbitrator,  when  acting  a«,  no  appeal  lies,  Uli;, 
attendance  of  parties  before.  Master  to  reguUtU',  9J7. 

what  vuffldent,  €90. 
attending  procftedlngn  before,   by    !!erson«  served  with  jinlgmuiii 

4tii;-7.  i:i27.  i;!;!S-fi.  i.ui 

aurliniMer.  may  aet  as.  1*01. 


S71. 


>buulj  bt  ^;a;..l 


istcr,  flTi;, 

r.BSi',  109:;.  111.' 
112;. 

■3.  :i::i. 


with  jiidiimiiUT. 
:■:.  i;;:is-!i.  i.m 


.  967. 


.  969. 


INDEX.  l^t*' 

MASTEU— CotWirtueti. 

auctioneer,  clerk  of,  may  act  aif.  991. 
barrister,  practising  as.  liT.'.. 
book  of.  how  to  be  kept,  92T.  97:'. 

clow  of  reference  to  be  BOted  lu,  b,;:. 
b.^ks  and  papers,  may  order  produotlou  of.  961-11. 

of  account,  bow  far    evidence,  before.  971. 
certificate  of.  Is  a  repori.  974. 

appeal  from.    See  in/ni— report, 
of   default,  964. 
settling.  973-4. 
cerllfyiiig.  alter  report.  974. 
Obambers,  Jurisdiction  In,  670.  671. 
clalmn.  proceeding  on.  966.  967.  96S.  969. 

creditors",  how  proved.  966,  967,  96S.  971. 

coming  In  after  time  expired.  96 
interest  on,  967. 

parties  entitled  to  attend  on,  467 
sums  under  $8.  971. 
not  referred,  cannot  allow.  960, 
notice  of  allowance  to  be  given,  968. 
clHsa   may  appoint  solicitor  for,  926.  _ 

appointment  of  solicitor  for,  when  to  be  stated  in  report,  9,o. 
costs  of  member  of.  represented  by  separate  solicitor.  13:1.. 
Sec  -Ci-.vss. 
clerk  of.  may  act  as  auctioneer.  991, 
close  of  bearing,  by,  parties  to  he  notlBed,  973. 

to  be  noted  in  Master's  book,  9 1,1, 
commi™loi,  to  cvamlne  witnesses  out  of  Jurisdiction,  may  order. 

committee.  aplHjlntinent  of,  how  made  by,  1019, 

passing  accounts,  to  appoint  time  for.  1024. 
I)aying  in  balances,  to  appoint  time  tor,  1024. 
compensation  tor  services,  power  of,  to  allow,  956-9. 
conduct  of  reference.  921. 

order  changing,  922,  926,  927, 

appeal  from,  927. 
party  having,  entitled  to  Inspect  docomeiits.  927. 
confirmation  of  report  of,  1110,  lUl,  1113. 
contempt  of,  how  punished,  806,  964. 
conveyances,  may  be  settled  by,  969-970. 

proof  of  payment  ot  purchase  money  required,  Uil ,. 
execution  of,  may  direct.  970. 
costs  and  expenses,  may  allow,  929,  9,-il-9-.6. 

discretion  of,  as  to,  In  administration  actions,  l...,. 
matters  affecting,  should  be  reported  by,  9.0. 
solicitor  appointed  to  represent  a  class  ot,  921,. 
when  not  '0  oe  Inserted  In  report  by.  until  revision,  1..4I.. 
creditors,  m. ,"      ivertise  tor.  964.  96.-,.    Sce-CH^nxms. 
ilaaaify,  926. 
advertisement  for,  by.  964-.">. 
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MASTKH     r,,,,,,,,,,,,/. 

.■r,.<ll,„r.,    adv,.rtl,e,„.„.    (.,r.   b, .   dl,p,„„|„„    .i,^.   ,,^j 

form  of,  ati4-,-. 
iilllduilt  o,   „,.r«o,ml  representative  a.  t„  .ial„„  or  ■» 

■  lafms  of.  Mow   prorrd.  Ma.   li<6-T. 

umdnvll  of  p.TBOllal       prem-ntative  us 

eost.^  o:  tirovltiR,  lt«n. 
illsallowanee  of.  appeal  rn>iii,  ;i.i7. 
parties  entMled  to  attend  ,,r...ir,  !■> 
i-onilriK   ill  after  time.  l*66.;itI7, 

terms   imiKwed  nn.  [u::. 

■  "iiilun  of  iTiiren..'.  may  clalni.  •!;;. 
."nsilintliiK  a  class,  appointment  or  s„li,.i,„r  ,„   ,, ,, 

liability  for  cosu  in  cane  or  rcluaal  t.,  I,! 
represented.   i;::.'7 
illsallovano'  of  claim  of.  appeal  from,  :i.,;, 
liKlulry  a.s  to.  how  prosecuted,  !tfi4'!tT:;. 
notice  i„.  when  claim  payable  out  of  Conn    hm 
Plaintiff  claiming  as.  rnuit  prove  claim  In  M.  ti ,  %,i 
lo.ui  sl.indi  of.  may  b.'  disimted  lu  M.  ()..  9.;.;, 
othc-  rredltors  may  contest  claini  ni    :»;•: 
sccnriiy  tor  costs,  when  not  ordered  ajraliiai.  hit, 
solicitor  of.  as  a  class,  may  be  appointed  i.y   :i'f. 
cross-examination  of  acTOuntlnK  party  liefore.  ;.7.i.  iitV, 
lieath  of,  pendinK  reference,  Hi'o.  uTt;, 
'Ir  •(!■■  in  iliiw.  to  proceed  with  reference.  Dj;. 
deeds,  delivery,  and  execution  ol.  power  to  dirivl.  !)«!.  7c 
defauli  In  obeylni!  order  ol.  ho»  punished.  S.",.;.  Ml. 

certlllcate  of.  form  iif.  ■.164. 
defendants,  by  writ.  i„  morlgaRe  actions,  to  notify,  lull, 
delay  In  prosecullni:  referenc.'  before.  822.  926,  u;7. 
deiHtsltlons  In  another  action,  when  evidence  before  :e;i 
direction  of.  when  binding  without  warrant   'I?' 
disallowance  or  claim  by,  app'^l  from.  !1H-.' 
discovery,  may  itrlve  direction   for,  9(11.  962, 

default  In  maklnu,  how  punished,  964.     See     lii-cntjv 
discietlun  of,  as  to  costs  In  admlnlstrntlon  iictlons,  IIV.:, 

appeal  from.  1120. 
di'.i.ensiuK  with  advertisement,  9i;4, 

service  or  Jurtumenl,  92:1, 

should  be  stated  In  report,  97.^.. 
dLsquallhcatlon  of,  chatine  of  tfference  In  .ase  of,  919,  v'e, 
doiunients,  may  direct  production  of,  961-2, 

on  e\s  tiiiiatlnii,  sl>;, 
appeal  from  direction  of,  for  projucllon  of,  S2-' 
enforcing  order  of.  for  product  on  of,  SIC, 
duly  of,  to  devise  speedy  and  least  ex(>e.islve  mode  of 

erroneous  Judgment,  may  refuse  to  proceed  under,  92S 
evfder;T-(-,  before,  hott   taken,  7;it.,  rtfii'-,^. 


e-iure. 
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round  by  judgment,  inudtiii 


a*-  lu.  '.'-S.  .'Tl . 


M  .\  STKR— C'o<((('t«fd. 

t.\idenc**.   conlradictory  of  fact 
bftore,  928. 
I  (iiTOliorBtlve.  wlli'ii  ii.-.Misary,  91^;. 
ill  supiiort  of  itccount,  to  nive  direot 
may  glvr  difiM'ttoiis  att  to  evidence.  9L's. 
may  ordiT  m  \x-  takpn  before  Kxamlner,  4i;:' 
whPii  to  tie  RivHti  !■»*'((  voct .  T:'.»l. 
S(M'  aii/»/'i     depositions, 
isamiiiaiion  of  Judgmi'iit  debtor,  may  he  taken  by.  II 
parties,  may  Rive  directions  jib  to.  9t'.l 
witnesses,  may  Blve  directions  a»  to,  '. 
..:  imrh.  wlleii  not  to  proceed.  '.ISO. 
.  \l.ens.  cannot  employ.  9t;!t. 
lees  of,  how  paid.  271--. 

lilinn  npori  of.  neceusUy  for.  1 1  lu.  1113,  1119. 
liy  whom  it  may  be  done.  977. 
notice  of.  to  be  served,  11  lo. 
l)lBce  for.  1113. 
filings,  where  made,  on  reference  before,  UTT. 
MillrfH.s'  ufficii.',  when  lie  is,  974,  1045. 
Beneral  iiowers  of,  on  references.  927-929.  96"-l. 
cuardian.  alMKilnttnent  by.  1919. 
hearing,  close  of.  973. 

parties  to  be  notihcd  of,  ;'7:1, 
to  he  noted  in  Master's  book,  97:!-4. 
ii.capa.iiated.  beeouling.  fa-ndlng  reference,  919,  92(1, 
improvements,  may  allow  for.  929 
S.-e--  litfRovr.iinNTS, 
iiuumbrai-es,  may  direct  payment  of,  UTd. 
iiifantf-,  at:e  of,  when  to  be  stated  by,  in 
iiiciuiry  liefori ,  to   siv.    direr 


port,  979, 
to  mode  of  prosecuting.  927. 
928. 


iiisp.clioii,  may  g 

part 
inauraiiie  lircmlni 
itiieresi. 


H)t>9, 


reliniillar.i     lo  other  relief,    may  be  ordered   t 
made  by,  4i:i. 

ve  directions  for.  9H1.  9ti2,  lell. 
oniuiting  reference,  entitled  to.  "  ' 
111,  when  be  may  allow  to  inoiWagi 
ars  of,  allowable  by,  939,  1052.  105:. 
annuity,  on.  wiien  allowable  by,  933.  ^ 
lomiiound,  may  he  allowed  by.  92''.  935-S 
creditors'  claims  may  ho  clloww'.  u 
deblson,  195,  19C,  197,  9S0-1, 
executors,  when   chargeable   with 
,  yorbitant,  when  disallowed 
legacy,  when  allowed  on,  by, 
mortgagee,  when  he  may  be  charged  with,  by,  9:!ii 

S«'e- -MoHTd.M.l     .\'  I'O.NS, 

partnership  accoeiits,  when  i.ayablt  or 
iraliclra  -of  insiiranc- 


.  by.  19 

h>.   ''3 
1052.  1053. 
933,  980,  981, 


1-2    935-fi. 


934, 
able  on,  934. 
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principal  and  aval,  whfn  allowrd  1wi»m„ 
trustee,  when  churgeable  with,  by.  mi,. 
See-I.NTKMm. 
Jml«Di.ni.  eannol  co  behind,  90l).l. 

e«»trl«  relief  awarded  h.v.  ii«i 
entry  ol.  when  pronounced  by.  uj.i 
/o™*  ,l,„m  of  creditor  obtalnlnit.  may  i.. 

offlce  of.  966. 
Maaler'n  olBee.  when  to  be  carried  Into  li"l 
may  refuae  to  act  on,  when  erroneou.  i.  >v ' 
olBce  .■OPT  to  be  served  on  parU™  added  1.)  ■■  ■ ; 
parties  served  with  may  move  analn.st.  4i;.-..  ;,;:, 

attend  liroceedlui:ts.  4i)t;-7. 
Improperly  attending,  may 
ordered  to  |)ay 
I 
l»wer  U)  dia|wn«e  with  service  of.  n-^li. 
»enrlee  „r.  on  parties  added  by   ra. 

when  dlspenied  wnii,  to  u.    .lu,,i  i„  „,„ 

Jurisdiction  of    la  rhanberi.  ■  7U,  611.  r.»  ' 

just  alliiwan(\e8.  power  t„  make.  ;i:'!>. 
leave  to  attend  proceedings  betor." Court  nutr-  «i,,   ...^ 
legacies.  Interest  on.  when  he  niav  allow,  :•:"    '.J  ';l-' 
Master ■>  Imok    liow  to  be  kept  by,  1)27.  1172. 

admissions  to  be  entered  In.  97. 

c  lose  of  hearinfr  to  be  noted  In.  »7::, 
tua^   a|.|~.iui  day  1.1  iiscertaln  what  admitted  and  what  ,..u;,.if 

mode  in  which  accounts  to  be  vouched,  may  r,  uulate    •  v 

mortgagee,  when  chargeable  with  rests,  by,  ».'»   nih 

neglect  and  default.  Inquiry  as  to,  s;8,  9i(\.i, 

next  of  kin,  may  advertise  for,  964,  965 

notice  of  lirsl  „roceertl„g  ,„  be  given  to  all  |,;t,|,«  a'ccl   v 

oath  of  office,  of,  L'71, 

may  administer.  291-2. 
occupation  rent.  ma>   allow.  92!<. 

See     OecrpATlON    Hk^t. 
office  of.     See     .M.^^T^;R■,s  OjTT^  t:. 
Officer  of  .Supreme  Court.  26.'^,  2fi7 
opening  reference,  before.  974, 
order  ..(idlng  i.arlles,  may  \v  made  bv,  fJX 

discharge  of,  t2!7 
papers  in  be  nied  in  office  of.  977. 

transmitted  at   close  of  reference  by.  !177 
paramoiuii  lltl,.   persons  claliulnc.  not  to  b.-  added  by,  '■   ■   '.J- 

may   move   ititiilnsr  nr-l,  ■    9^7 


'•sZ-\f2',\_     See 
effect  of,  92,' 


\'  vitxrrs. 


1711 


ay  1-  III. mi'  , I 

.  :i:  I . 

I  by.  ::■::■„ 
,  46."..  ii;:,, 
diuck.  4tii;-7. 
1  landing,  maj  I,. 
o  pay  lObtB,  l:;:; 
ISSvJ.  1341 


.MASTEK-fi/iiliiiun;. 

„artlr«.  d.l<l.d  In  olllc  ul.  bound  UH  It  oriBliml  IwrllM,  9.3. 

aclloll  whun  ileemid  to  be  commenced 

aealast,  d~y 
uiiiiBtltutlng  u  clusa.   solicitor  may   be 

appointed  tor,  9Jt>. 
from  what  llmi-  bound.  'J25. 
may  move  atalust  Judgment,  923. 
offlce  copy  ot  Judgment  to  \iv  mrved  on, 
9'3. 

uttritdaM^t  »<.  ma)  rcsulal*.  W" 

tlaimiiii;  In   I'tlc  liaiamuuul  to  pUiliitiri.  '.i;i.  I'^J 
illscliarBlnt  order  adding,  <.lli. 
lilllnB  dlflerent  characters.  >•;:;. 
may  be  clanai»ed  by.  9:Mi.  ^ 

fiamlned,  and  required  tu  produce.  9M-.. 
notice  to.  ol  proceedtngu.  K'2. 
partnership  accounts.  Interent  on.  when  allowable  by.  'T,1. 

pavment  Into  bank,  how  directed  by.  97S. 

or  out  of.  Court.  Mhedule  required  ot,  to  report.  >. . 

l,a,.lc„„:   W:   person,  acquiring  Interests,  when  added  by,  ^924. 

plalhtllt  creditor,  mu^t  prove  claim.  It  required.  9M. 

other  creditors  may  dispute  claim  of.  96f., 
representing   class,    no   other    representative    to   be    ap- 
pointed by,  926. 
points   Intended  to  be  raised  on  appeal   from,  should   be  staled 

oetore,  976. 
powers  ot.  general,  iu  taking  accounts,  9Lo,  .l-.-.i^        __ 
practising  as  .solicitor  or  barrister,  when  allowable.  ..;,. 
priorities  of  parties,  to  settle.  1062-4. 
procedure  before,  to   be  simple  and  expeditious.  9in. 
proceedings  before,  duty  of.  us  to.  927.  928.^^ 
how   regulated.  927-S.  9i.,. 
may  give  directions  as  lo  how  to 

on.  928. 
notice  of.  to  parties  Interested.  922. 
lo  lie  carried  on  (ic  die  ilirm.  927. 
„r„ductlon  of  documents,  may  give  directions  for.  9^,1-2.  961. 
reasons  of.  when,  and  how.  lo  be  stated,  9,.,. 
receiver    how  appointed,  by.    See— Hri  Kn  Kii. 
referee  of  titles.     See-  Qti>-tTMi  TlTl..:-i, 
reference  to.  919.  ,, 

adjournment  of.  Master  ma.i   ullo«.    '.. 
reason    of    to    he    slai 
book,  927. 
back,  evidence  on.  1117 
change  ot,  706,  707, 
conduct  of.  who  entltleii  lo.  =21- 


'arrled 


Master's 
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r^-rnr.:  cndurl  of.  m,y  b,  cliaii„d,  932.  926. 
ordtr  changlnn.  f»  apppalahi. 
I'arty    10    »!,„,„    ,raii,r,.rr,.n 
paperi.  927. 
"Itlay  In  lirosHiitinit.  njfi-T. 
Judumenl  dlr.-ollnit.  to  he  l.ruuRhi  l,„„  v,   , 

from  iHue,  921. 
mslMt  to  prosKiiir.  922.  'iji;.; 
npi'nlni;.  application  tor.  974 
..rd.r  dlrectlns.  wh»n  to  b,.  br„„«hl  ln.„  M   , 
I'lacf  of.  how  dfl^rmlncd.  919. 
clmiiitp  of.  706-7.  919. 
l.roo.edlllKs  on,  lio»    regulated.  KIK.  <in. 

lo  be  laki'n  i/e  ,//,    ,«  ,(„.,„    ., 
Hollrlior  condiiollnu.  diit)  of.  921  2 
.     ,  Se<^  s.u.t»  Bv   vni   (■„,  I 

to  1h'  proneinted  ile  ,lie  m  di,  m.  927 
vacation,   may   proceed  »lih.  In    1>7 
removal  of.  pendlnx  r.ference.  •.74 
rents  and  prolll».  „,.,  ,gke  account  of   o-o 
ropalr.  a.,d  laatlns  l„,pro> ..,„,„„.   „,„;   ,^||„„   ,„ .    ,,.„ 
r-Port  or.  account,  not  to  l».  .et  onl.  „,   r,rli,.d  In'   'o; 
admlnlm  ration  action   in.  form  of.  '!:■• 
affldavlis  not  lo  b.    r«Ui-d  l„,  97(i 
anfudmeni   of.  afu.r  .unllrmailon,   1 1 1.;. 
api)ftil  from,  liiii  (lt\ 

affldaMi.i   »h, h   iiiuc|]iii.<.slbli.  on.   ' 

after  coniirwaiinn.  nil 

costs  of,   1117.N 

t'vldence.  on   tjucsdori  ot.  }}]<;, 

fact,   on   'luestlc'   of,    ,  I  if, 

fonns  of,  149(>.2. 

Krounds  of.  to  tx'  slated.  «»;.  l-.M, 

(troiinds  not   taken  before,  on.  ;i7': 

liearlnn  of.  ins.  iil\ 

leave  to.   MiiBier  In  i  liiinilur-  may 

when   refused.  1114. 
IJH-al  .Master.  11I0.111N 
Master  In  Ordinary    lllolilv 
notice  of.   1 11.(1, 

form  of.  111 .". 
order  on,  to  pecllp  ernnndn.  111? 
parties  entitled  to.  111.';. 
points  relied  on,   lo  be  taken  Iw-for.- 

ter.  976. 
r^r^r«icc  back.  on.  1117. 
settlne  down,  lli.'i 


ln.M.. 


I   In  1.1  It, 


Eraiir 
nil 
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->c. 


orrcetfd    not- 


11:M- 


M  ASTER— Com  tiMMcd 

report  of,  appcnl  rrom,  tlmt*  for,  1110,  111-lS. 

viLcattons  not  lo  hv  reckoned  lu. 

«3J1-H40. 
when  necesttary,  1113. 
who  entitled  to  appeal,  iur> 
clerlcfti  errors  In,  how  corrected.  111", 
(-onflrmatlon  of.  1110.  1111.  1113. 

rlcriral   errors  may   hv 
wtthRtandlng.  1113. 
t'fteci  of.   Ul'J. 
order  for.  to  l>e  entered, 
\^hen  necessary,  1111. 
unnecesaary,  1111. 
lo-sis.  whvji  not  to  be  Inserted  in.  until  rtvlnlon.  13tti. 

mattern  affecting,  tnay  be  stated  in.  975. 
loiirl  may  refuse  (0  art  on.  fifiS,  1112. 
date  of,  9T5,  1067. 

documents  which  aif  not  lo  be  recited  in.  nTiJ. 
duplicate  may  he  filed,  977. 

evideitce  not  to  be  set  out.  or  recited  In,  97ti.      ■ 
tillnK,  977,  979.  1110.  1118. 

necessary   before   appeal.   'i77.    Ill" 
notice  of.   to  be   served.   977.   llli*. 
place  of,  977. 
final,  when  lo  be  madf.  97ri. 
form  of.  974.  975.  97ft. 
general,  what  is,  974. 

Infant  beneficiaries,  birthday  of.  when  to  be  stated.  979. 
issue  of.  977. 
matters  to  be  mentioned  In.  97'>.  1133. 

ad  vertl  semen  t.s        dispensed 

with.  975. 
appointment  of  solicitor  for 

class,  975. 
coats,  matters  aftectluK.  97". 
infant's  age,  1133. 
Judsment.    service    of.    dis- 
pensed  with,   975. 
suni.s     charRod     for     wlU'til 
nejtlect  and  default.  97.".. 
murtakes  In.  how  corrected.  lOfiT,  llYi. 
woneys.  referred  to  In.  schedule  of,  to  be  attached.  97T. 
mortRBRe  actions,  in.  10«7. 
not   fHnrtun  nfflrio  till  made.  974. 
ob,tectlons  to.  not  taken  on  first  appeal,  are  walved.iur.. 

must  *ave  been  raised  In  M.  O..  97G. 
-."jmer.t  M  m«Ki^:--  festn  hank,  how  i|r«»rted  by.  97S. 
privile«ed.  97 « 
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rnwrl  iir.  rpviinni,  Hhrn  lo  Im  •tHlrd  In,  975, 
RuDif  aa  a  curtllirale  or,  !<74. 
Mhi-dulf  lo  111.  uiiurlii'd  III,  :i;7. 
»'|>aralr,  »bal  li,  »74. 
MttllDI,  974. 

partlfitt  entitled  lo  nutlcf  of,  »74, 
Hliottld  not  Ko  beyond  n-fprt-nr^',  !*(i|.  :»;:, 
special,  wbat  la.  S74.  IIT.'.. 

clroumatmne<>K.  mM>  .staii-,  ;t:'!i,  wi. 
»l>lr  of  cauac  In,  l!49. 
aiima  In  to  be  auted  In  liiiureii,  9;;, 
vucatlona,  not  lo  he  reckonid  In  ilm,   i„r  a,,,,, 


ri 


I    , 


variation,  of,  bow  nrnde,  1067,  inc. 
warrant  to  settlt'.  oii  whom  lo  bv  wtmI,  !»:(. 
who  may  appeal  from.  IHS-fi. 
See— Appeal. 
roHiB.  may  take  accounu  with,  9:»8.  33.'i  !i3i(. 
raeaninK  of.  935, 

mortgagee,  when  he  may  be  charged  with.  *ri.  : 
iHTdonal  rcitresentatlve,  when  charpcd  wjrh,  :>     '<3r,. 
trustee,  when  charged  with,  935-93tJ, 
Units  of  Court,  duty  to  obaerve,  927. 
ruling  of,  appeal  from,  928. 

suIcH  by.  procedurt'  on,  9821019.  Sw     Sai>.s  m    niy.  i  oi  in. 
BCbedule,  to  bp  uitaohed  to  report  of.  977. 
hprvire  of  Judgment,  may  dUpenae  with,  «:. 

warrant  to  settle  report.  974. 
sftllcment  of  conveyancet*,  power  of,  as  to.  itti9-;o.  liiiT. 

report.  974. 
Hollcltor,  right  to  practise  as.  276. 

claaa,  for.  may  be  appointed  tiy.  fiiJO. 
conducting  reference,  duly  of,  9:'l. 
separate,    not    to   bp   aiipointed   for   ila»s   rp|ir.senit'i! 
plaintiff.  92(>. 
sppci;il  ctrcumBtancea,  may  report,  9i'9,  fttJii.  96\. 

rpfusal  of.  to  report.  9fiO, 
stated  account,  power  to  Inquire  as  to.  9fil. 
surcharge.  In  office  of,  how  framed,  272. 
taxation  by,  appeal  from,  between  parly  and  j>uriy.  11:'' S 

sollrlior  and  rllmi,  ir.'.'. 
title,  reference  to.  as  to,  1006, 

See — ABSraACT  or  Tiri.t— Saij:.s  fiv   ihk  Coi 
transmission  of  papers  on  close  of  reference,  by.  P77. 
unascertained  persons,  may  advertise  for.  964. 
\acatlon,  report  made  In,  valid.  927. 
warrant  of.  form  uf.  973. 

attendance  on.  fi9n. 


f'T  a|,|i... 


b.  K'   - 
Ifh,  :•      •■ 


«s  r»'|irrs*'nit-<i  b;. 


-tv.  u::.-\ 
rllcnt,  li: 


kH  rn    jiu:  ('01  Rf 


INDEX. 


1715 


M  ASTEK— t'on(i»ili*t. 

wurrant  or,  service  of,  9i'i-3, 

on  parilei  varbally  notinrcl  unnmuur)', 
973. 
irversl  appoimmentfl  may  b«  Included  li>.  973. 
to  bring  In  uccounta.  when  dlapenaed  wllb,  97i 
aacertAln  what  admitted  and  disputed,  971. 
conalder,  wh>>n  to  luue.  927  k. 

proceedlni*  on  return  of,  927-8. 
lerrlce  of,  922-3. 
■ettle  report,  service  of,  974. 
wilful  ue»l.ol   und  detiiiill.  may  Inquire  an  to,  !<Z\I.  'MO-W. 

■bould  determine  liability  tor,  !>n. 
See— Wiutii.  NEtLlir  4>u  DuitLi. 
wltneaseg,  examination  of.  before,  736.  962-3. 

In  Infancy  matters,  1273. 
commission  to  take  evidence  of.  may  order.  96:' 
cross-examination  of,  before,  963. 
depositions  of.  In  another  action,  96( 
examination  before  Special  Examiner,  may  order.  !>«.' 
out  of  Jurisdiction.  962.  963. 
parties,  as.  before.  961,  962. 
recalllnit,  before,  964. 
Hubp<enalnx,  before,  962. 
MASTER   l.N   CHAMBERS.     See— Omot;»»  or  t'oiui. 

administration.  Judgment,  motion  ter,  when  he  can  enterUIn, 

667.  Hf>>. 

appeals.  JnrisdlcUon  as  to.  666.  668. 

from,  1119-112J. 
appointment  of.  how  to  be  made.  26.1-266. 
ittendance  on  motlbn  before.  690. 
discretion  of.  may  be  reviewed  on  appeal.  1120. 
duties  of,  665-670. 

extending  time  for  appealing,  has  no  Jurisdiction.  666,  668. 
fees,  how  to  be  paid  to,  271-2. 

not  to  be  taken  by.  for  his  own  use.  271-2. 
Infants,  custody  of.  has  no  jurlsdlcUon  aa  to,  66C. 
estates  of.  cannot  order  sale,  etc.,  ot.  6i>(j. 
maintenance  of.  no  Jurisdiction  as  to.  666.  668. 
See  in/ra— SKril.ta>  Ektates. 
inluncllon.  Interlocutory,  has  no  JurlsdlcUon  to  grant.  M^ 
judgment  bv  default  at  trial,  has  no  power  to  set  aside,  1108-9  _ 
motion  for,  on  admissions,  not  to  b«  entertained  by.6S,. 
originating  notice.  Jurisdiction  aa  to. 

666.  66S. 
specially  Indorsed  writ.  660.  66n. 

appeal  lies  from.  40!l, 
under  Rule  57,  may  grant.  660.  66'.. 
appeal  from.  409. 
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.MASTKU  IN  LUAMBERS— CoiKiilued. 
Jurisdiction  of,  665-670. 

matters  excepted  (roin,  6(i5-666. 
Jury  iiollci'.  can  only  strike  out,  for  Irresularity.  ;i:   ,;r,i 
leave  to  appeal.  Jurisdiction  us  to  Rranllnn,  MX  lln 
llherty  of  subject,  no  Jurisdiction  at  lo,  665,  Bii;. 
lunatics.  Jurisdiction  as  to,  666,  668. 
luiiiii/ui/iii.!.  has  no  Jurisdiction  lo  srant.  li«i;,  ii,;i). 
matters  excepted  from  Jurisdiction  of,  Biir,,  (in,;. 
oath  of  office,  to  be  taken  by,  271. 
officer  of  Supreme  Court,  266. 
Official  Referee,  is  ex  officio  an,  274. 
orders  of,  to  be  signed  by,  1167, 
partition  action.   Jurisdiction  as  to,  666,   S69. 
problbltlon,  has  no  Jurisdiction  to  Kianc.  666,  66!i. 
iiuo  uarrauto  proceedings.  Jurisdiction  in,  67(i, 
reference  to  Master,  right  of  to  direct,  667. 
referring  causes,  has  no  jurlsdietl-in  as  to,  666.  \m. 
renewal  of  writ.  Jurisdiction  to  rescind  fj  partf  <iril,T  li.r.  I 
Rules  of  Court  may  be  made  regulating  Jurisdiction  of,  287. 
settled  estates.  Jurisdiction  excluded  as  to.  66i>. 
solicitor,  summary  application  against,  lunnot  eutert.ilii.  f,i 
staying  proceedings.  Jurisdiction  as  to.  t8,  666.  HiiD.  i;7,i, 
striking  out  Jury  notice.  Jurisdiction  as  to,  217.  666. 

pleadings,  he*-  -.lO  power  to.  nil. 
tenure  of  office,  266. 

Trvitee  Act,  application  for  advice  under,  iiwiy  not  inimal 

6«6 
venue,  changing  In  C.  C.  action.  Jurisdiction  as  to.  11:18. 
.MASTER  IN  ORDINARY.     See— Mastkr— Mastkbs  OmiB. 
appeal  from,  when  acting  In  Chambers,  1119-22. 

reports,  or  certificates,  of,  1110-1118. 
aiipointment  of,  how  to  be  made,  265-266. 
Chambers,  Jurisdiction  of,  in,  979. 

appeals  from,  when  acting  In.  1119.22. 
fees  of,  when  sitting  In.  979. 
fees  of,  how  payable,  271-2. 
oath  to  b«  Uken  by,  271. 
Official  Referee,  Is  ej*  nficio,  an,  274. 

fees  of  when  sitting  for,  979. 
may  sit  for,  979. 
orders  of,  to  be  signed  by,  1167. 
shorthand  reporter  of.  fees  payable  to.  109.*,. 
tenure  of  olBce,  256. 
MASTERS   OFFICE.     See-MAsxts-    M.istkb  iv  Oiii.i 
Actions — Sau!s  bt  the  Court. 
accounts,  default  In  bringing  in.  penalt.v  for.  8.57. 

nolk-f  fo  commit  f.-.r.  7-~rv! 


Ml.BT 
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fit),  :iT,  see. 
6i;r..  11  u. 


MASTER'S  OFFICE— fimliiilltJ. 

iicuounts,  crosa-txamlnaUon  on.  !t70-l. 

adTertlsement  for  creditors,  964. 

appointment,  attendance  on.  690. 

attending  proceedings  In.  by  persons  served  with  judgmrnt. 

466-7.  1327.  1338-5.  1341. 
book,  proceedings  to  be  recorded  In,  927.  972. 
carriage  of  judgment  in.  462,  921. 

commission  to  examine  foreign  witness.  Master  mas  order.  748. 
conduct  of  reference  in.  wiio  entitled  to.  921. 

changed  for  delay.  912-926.  927. 
duty  of  solicitor  having.  921. 
contempt  in,  motion  to  commit  tor,  856,  964. 
costs  m  class  action  occasioned  by  appearing  by  separate  solicitor. 


■6.  m'l. 

rti'  orii.T  for.  68i 

diction  of.  287. 

1  enterLiln.  r.tiT. 
i.  H69.  i;7i'. 
7.  666. 


ly  ntjf  .iiKTtaln, 

6«e,  m. 

LIS   to.    M"S. 

2. 

Ills. 


l!t,p\Aitv     M(,irir.*r,K 


ntt  f,-,r.  =---r-.^'»  n' 
S-.B. 


.  971. 


See — Costs. 
creditors'  claims,  attendance  on  proof  of.  966.  967 
advertisement  to  prove.  964. 
appeal    from    disallowance   of.   967. 
notice  to  prove,  may  be  authorized  to  be  served 
out  of  Ont..  363-4. 
defendants,  conflicting  rights  of.  how  determined  In.  losr, 

entitled  to  notice  of  proceedings.  922. 
delay  in  prosecution  of  reference  in.  922,  926.  927. 
discovery  In,  961,  962. 
evidence  in.  how  to  be  given.  736.  962.3. 
examination  of  witnesses  in.  928.  962- 
filings  in,  977. 
judgment,  carriage  of  In.  921-2. 

service  of.  on  parties  added  In.  923. 

persons  Interested,  463-464. 
lunatics,  added  in,  481. 
Master,  when  he  may  dispense  with.  923. 
moving  against,  by  parties  served  with.  463.  465,  92.5. 
vacations  not  to  be  reckoned  In  time 
for,  639. 
party  served  with,  may  move  against.  463.  465.  925. 
when  he  may  obtain  order  to  con- 
tinue proceedings.  765-6. 
subsequent  incumbrancer  may  move  against,  1043-4. 
,0  be  brought  into.  In  10  day.  from  issue.  9  1 
leave  to  attend  proceedings  In.  effect  of.  as  lo  ™»«.^««;J'  J^^T. 

lunatic,  service  of  judgment  on,  481. 

appointment  of  guardian  od  litem   to.  481. 
committee  of.  to  be  made  co-defendant.  48.. 
notice  to  be  given  of  proceedings  in,  922. 

creditor  out  of  Jurisdiction   to  prove    claims,    may    bo 
authorized.  363-4. 
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MASTEUS  OFFICE -Vtinlinucd. 

order  adding  partleB.  llMter  may  dlstbarje  ■.  ■; 

of  reference,  lo  be  brought  Into.  In  J„'d„"  ,  ,r„„,  ,, 
parties,  adding.  In.  923-5.  '"  '' 

effect  of,  925. 
mortgage  actions.    1UJ:'.3,   ii,,,) 

See— .MoKTtAM  Acjiovs 
Improperly  added,  925. 
Matter,  may  daulfy,  926. 
place  of  reference,  change  of.  Tdtt-;    ;.i;i, 
proceedings  In.  notice  of,  466.  922. 

parties  served  with  jiulsmeni  may  a„e„4 
costs  of.  46< 
to     notify 
ft    desire 
tend,  4t)6. 
not  attending,  not  entitled  lo  notli 
to  be  carried  on  de  die  in  Hem.  j:; 
production  of  documents  In,  961-2. 

default  In.  how  punlslicd,  g 
proved.  85C. 
motion    to    com! 
,       ,  811 

sales  In.    See— Salks  bt  the  Coubt. 
security  for  costs,  may  be  ordered  In.  887. 
wilful  neglect  and  default,  taking  account  of.  929.  910.« 
witness,  evidence  of.  when  to  be  given  lir.i  rn,r  In.  736,  9 
examination  of.  In.  962-3. 
recalling  In,  964. 
-MATRI.MONIAL   JURISDICTION. 

whether  Supreme  Court  has  any?  13 
"  -MATTER.' 

meaning  of,  in  Act,  2. 
-MECHANICS  LIEN  ACT. 

entitling  of  proceedings  under.  649. 
-MEDICAL  E.XAMINATION. 

Plaintiff,  of.  when  ordered,  234. 
MEMORIALS.        See — EvroiNCK- Qi  [kting 

Court. 
MERCHANTS.     See— Expntls. 

Court  may  obtain  asaiatance  of.  729. 
MESNE  PROFITS. 

action  for.  default  of  defence  In.  Judgment,  8,19 
MIDDLESEX.     See— Lovrm-. 
assizes  In,  207. 

three  sittings  of  H.  C.  D.  to  be  held  In.  :i>7. 
MINUTES.     See-  JirooMraT. 
MISDIRECTION      See— Nkw  TaiAL. 

mi.sjoindeh    sp.^  parties. 


TlTl>.S— Sai.ks 


ill  dusB  ironi  tmK  ; 

■3.   h>»t. 

ACiK  ACIIO.NS. 


lu  may  attend.  (Be. 
costs  of,  m. 
to     notify     plalaiit 
of     desirp    to  a;. 
tend,  4(>6. 
llltlfd  to  notice.  V,i. 
tern.  927. 

w  iiiinlslied,  81fi, 

proved.  85C.  S,". 
itlon    to    commit  for, 

816.  Si- 


)f.  929.  940-6. 
rotr  in,  736.  %2?<. 
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MISNOMER.     See— ApptABiSiK. 
.MiSTAKK.     See^Ji  iKiMESi— Obukk. 

jurisdiction  of  S.  C.  O.  as  to,  5,  7,  8. 

of  fact,  8.  > 

law,  8. 
unilateral.  S. 

payments,  by,  recovery  of,  8. 
MISTAKE  OF  TITLE.     See— Impbov>;iiksts— Occii'ATloN  Rknt. 
MONEYS  IN  COURT.  See — Ac(.'ofSTAXT  of  Supbemk  CounT— Paymkst 
i.Nio  CouRl— Paymknt  out  Of  Cot:RT— Siop  Obofr. 
charges  on,  priority  of,  1385. 
interest  on,  1380. 
Investment  of,  284,  285. 
Rules  of  Court,  may  be  made  as  to,  289. 
stop  orders,  as  to,  may  be  granted.  1383.     See-Siop  Oriikr. 
Suspense  Account,  1381. 

transfer  to,  when  authorized,  1381. 
Trust  Co.,  may  be  empowered  to  invest,  285. 
JIONTH.    See— TIMK. 

MORTGAGE.      See— Eiiinv     o.-     Reoe.mptios- Moiuo.icE    AcrioN.s 
Mortgagee— MoBTOAGOR. 
acceleration  of  payments,  by  default,  1076. 

acceptance    of    payment   after    default. 

effect  of,   1076. 
proviso   for.  liow   construed.   1077. 
relief   against,    1075-1078. 

terms  of,  1077. 
,  1379. 
discharge   of,    1379-1380. 
OfHclal  Guardian's  duty  as  to.  1379. 
proof  of  claim  on.  1046. 
agreements  affecting,  effect  of,  944. 
assignee  of,  right  of.  to  recover  money  not  advanced.  1046. 

proof  of  claim  by.  1046. 
asslBnment  of,  on   redemption,  1072-3. 

to  insurance  company,  1060. 
attornment  clause  in.  effect  of.  '"7.  1062. 
claim  on.  proof  of.  1046. 
clog  on  redemption,  what  Is. 
collateral  advantages,  obtained  by  mortgagee.  104,. 
consideration  for.  IndUlry  as  to.  1046. 

lien  for.  when  mortgage  void.  10l>-'. 
consolidation  of.  when  allowed,  1049,  1050  _ 

costs,   stipulation  entitling  mortgagee  solicitor  to.  9a..  9.4-... 

what  are  recoverable  under.  248.  951-3. 
covenant  for  payment  in.  how  enforced.  1026,  1027-1029- 

when  implied,  wzs. 
dpbt,  evidence  as  to.  1046.  104". 
delivery  of  deeds,  on  redemption.  1072. 


Accountant,  held  by, 


ir.'o 


INIlKX. 


■MOHTUAiiK    VuHlmui,!. 

derlVBlUc,  uccount  on.  lu<8. 

action  on,  1U32. 
d>.c.,arg.,  o„.,«ca.e  „,.  n,or,«a«or  no,  ,„,„„  „  ,.„ 

Accountant,  by,  13791380  ' 

documents  rclBtlng  to,  delivery  ui.  of   n„  r  j 

«i"...„,„de„...„„„..,.,u„t:rn;::;;::; 

rlghtii  of  iiurchas,.rs  i„i,-r  , 
See     Em  .rr  of  Hkokmptiox 
.■M.ense«.  whai  recoverable  under,  nni--.    ,,,   nr- 
foreign   currency,  payable  In,  106"        ' 

application  of.  1059-61 
IM-emluni  for.  wben  reoverable    \(m 
insure,  statutory  power  to.  lo.^.ii. 
I>iter..sl.  recoverable  under,  lor.l.j. 
exorbitant.  1053. 
entra.  agreement  for.  11)52-3. 
Increased,   stipulation   for.    1052-3 

payable  without,  effect  of.  1053. 

/»»'  iJicm.  rate  recoverable    1051.4 

SIX  month.'.  In  iieu  of  „o,l,.,  ,„  p^yn,,,,,,  ,^^„  ^^,,^,,,, 

jurisdiction  of  a.  C.  O..  as  to.  5.  10, 

life  llisurance  as  collateral,  1047 

lost.  Indemnity  ,„  p,„y  redeeming   1073 

Merger  of.  a  question  of  Intention.  1051 

money  not  advanced  on.  wben  reraverable    1„4C 

parol  agreement  affecting.  lOSS. 

payment  of,  after  default,  1076. 

acceleration  of.  for  default  In  payment  „f  Insiali 
payments  on  aceount.  appropriation  of.  1057.8 

^H^rtlr"".!'""''""'  '•^'^™'^'  ""en  It  may  „e  ',a,k..d  ,„,  lo.",,!. 
priorities,  how  determined.  106L'-4. 
proof  of  claim  on.  1046. 

by  Ac<-ouotant.  1046. 
prom  costs  of  solicitor  mortgagee,  recoverable  undor  11,,,-, 
reborrowing  money  on  security  of.  1055 
rw-onveyance  on  redemption    107"--i 
redemption  of.  before  due,  when  allowed.  1071-:. 
not  allowed,  1065. 
*hiTf  mortgagee  takes  steps  to  enforii'   liiT:'. 
remainderman,  when  entitled  to  redeem.  107;. 
sale.  exp,.:,„,  of,  reraverable  ijndir.  S5J. 

under  power.  944. 
stated  account,  as  to.  t04S. 


lid  lu 


i'Tent,  1073 


"•wiipiion,  m;:. 
lii-n,  1IJ6S,  ]o-« 
■has.T«  iiiiir  jf,  1(155 

1000. 

i>le.  uridtT,  !):>::. 
!<■  for.  l(..-,;i.t;i_ 


"rtgagf  arlliin.  Id.'). 


r.  when  rCfOVtTabl.', 
ll)7«. 


nent  of  iiis{illni''iir. 


I'kfd  ID,  lo.': 


I 
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MOnTGAGE—Vontinued. 

Statute  of  Lfmltatlont*.  how  far  a  il(>renco  to  action  on,  10&5-(i. 

statutor>'  IKiwer  to  toBure,  1050. 

Bulwpqueiu  Incumbrnnrcr  rfdoemlng,  1064-7,  1069.  107o,  1088. 

surety  for  payment  of,  rightij  of,  1029. 

tacklnK  elaims  to.  when  allowed,  1050-1. 

tender,  effeet  of,  1054-.^. 

motion  to  »tay  proceedings  on  iiaynifnt.  in  not.  107". 
validity  of,  when  not  Imiieachable  in  M.  O..  104S-;i. 
void.  Hen  for  consideration,  1062. 
MOHTGAGE  ACTIONS.     See— Mastkh     Mastkr's  Ohkh  k— MomcAtiE— 
MoBiriAfiEi: — MonrcAcioR — Sai.^s  hy  tiik  Corar. 
alwrtlve  sale,  foreclosure  after,  when  ordered,  1032. 
account,  affidavit  proving,  1046. 

asslRnee  of  mcrtgape,  of,  how  proved,  1068. 
fhange  of,  1074,  1073. 

notice  to  be  served  in  (;aHe  of.  1075. 
eollateral  advantagefi,  how  far  mortgagee  entitled  to.  1047. 
» oets  and  expenses  may  he  allowed,  929,  952-3. 
evidence  on  taking,  1046. 
Interest.    See  in/ra— Interest. 
Master  to  take,  1046. 
mortgagee  in  possession,  by,  1048. 

owning  equity  of  redemption,  account  by,  1088. 
notice  of  taking,  to  be  ser^-ed,  1037. 

change  in,  1075. 
parties  entitled  to  attend  taking  of,  1046. 
redemption  action,  in,  1071-2. 
rents  of.  1061. 

stated,  may  be  relied  on,  in  M.  O.,  1048. 
subsequent,  to  be  taken  by  Master,  1089. 
taking  of.  by  Master.  1046,  1068. 
Accountant,  proving  c4aim  In,  1046. 
action,  stay  of,  pending  exercise  of  power  of  sale,  1126. 
adding  parties.     See  in/ro— parties, 
affidavit  of  tJaimant.  prima  facie  evidence,  1046. 
non-i>aynient,  for  final  order.  1078-9. 

hy  whom  to  be  made,  1078. 
agreements,  parol,  affecting  mortgage,  effect  of.  1055. 
arrears,  stay  of  proceedings  in,  on  payment  of,  1075-8. 

dismissal  of  action  on  payment  of.  107-'>. 
ar,&igDee  of  mortgage,  proof  of  claim  by.  1046. 
assignment  of  mortgage  on  redemption,  1072. 
assignor  of  mortgage,  as  a  defendant.  In  action  by  assignee.  420. 
certificate  of  bank  niiinager.  for  final  order,  694. 
certificates  to  be  produced,  as  to  incumbrances.  1040-2. 
change  of  account,  after  report,  effect  of,  1074,  1075. 

final  order,  when  granted  after,  1075. 
cliatiela,  mortgagee  of.  entitled  to  futxilosut^-.  10"^. 

pledgee  of,  only  entitled  to  sale.  1030. 
claim,  indorsement  of,  on  writ.  1027. 


u-:-: 


IKOEX. 


.MOIfi'UAUE   At TlOiNS     (.oudnutj. 

claim,  IndorMment  of,  on  writ,  form»  of,  nou    u,, 

doubtful,  not  to  bf  ndjudlratprt  on  r,   mrle    ini. 
proof  of.  I0461(M!I. 

by  Accountant  KMC. 

UHHlgne^,  104ti. 
when   writ  not  pcrsonallj  wrved    lOS" 
iD-defondanm,  diapntra  between,  1(186. 

conBlctlni!   right,   of.   how   determined    101 
couiorteagor  not  a  party,  not  bound,  1084. 
eonsolldallon  of  mortgages,  when  allowrd.  li)49.  lur.ip. 
conveyance,  on  redemption,  1072-Jl. 

w  ttl.»mpnt  of.  on  sale.  9tl9-70,  lOlT. 

when  Infants  Interested 
coats*.  In.  appeaiR  aa  to,  113-4. 

allowance  of.  In  taking  account,  929,  9.-il.,:.  9,-,.-,. 
Incumbrancer  diaclalming  not  entitled  lo.  um:,. 
revision  of  taratlon  of.  In.  when  necessary.  I.uii 
lacking  to  mortgage  debt,  248,  951-2.  Ili,-,ti.|. 
See— Costs. 
f'ounty  Court  Clerku,  rertlBcate  of,  when  required.  Utlt 
cDvenunt,  action  on,  after  sale  undnr  power,  1074, 
foreclosure,  1082. 
may  be  combined  with  iidiim  for  r„re( 
or  Rale,  1026. 
deceased  mortgagor  of.  liability  on,  1029. 
enforcing  Judgment  on.  after  foreclosure.  tUe( 
Implied,  1028. 
judgment  on.  when  obtalnahlc,  1027,  ltL'8. 

how  granted.  1027.  102s. 
liability  on,  1029. 
not  enforcoable  agalnRt  assigns  of  ciivenanlu 


(It 


rellef  on,  foundation  lor,  should  be  made  In  iilea 

how  granted,  1027.   'm2s. 
•■redft,  notice  of.  after  report.  107.'.. 

service  of.  107.'. 
creditors,  priority  of,  how  settled  In,  10t;2-:l. 
Crown,  not  foreclosed,  except  by  consent,  1030. 
day  to  show  cause,  when  reserved  in  judgment.  Iu:l6. 

unnecessary,  1036, 
death  of  mortgi.^ee,  before  day  for  redemption,  effect  of.  107!l.| 

mortgagor.  In  case  of,  1027. 
debenture  holders  by,  1031. 
deeds,  delivery  of,  on  redemption.  1072. 
default  of  appearance,  judgment  on.  1037.,  1036,  ui::7. 
defence,  judgment  on,  1035.  1037. 
In  payment  according  to  report,  how  nroved.  107si. 
defendants   In,   1084-8. 

adding.    See  infra. — parties. 

not  appearing  In  -M  O..  may  he  foreclosed.  10 


Hbu,  U61. 
'^  imrte,  io41 


srved.  1037. 

1)49.  Utr.ii. 

17. 

ntK  Intrrented,  iyi\ 

ro.  hm:,. 
ary.  liuti. 

ilred.  |i;ii'. 
1074. 


,  1029. 

uaurr.  t'ffH't  nf,  l<i:4. 


lovenaniur,  10-S. 
!  made  in  pleadins'. 


It.  1036. 

pffect  of.  lOTD-sO. 

io;;7. 

jved.  10TS-!>. 
forpctosed,  irT. 


INDEX. 


172: 


MORTGAGE  ACTiO^S— Continued. 

defendants  by  wrtt,  notice  to,  tn,  M.  O.,  1044, 

{'onfltcttng  rigbtH  of.  to  equity  of  redemptluu,  1085. 
sale,  may  demand,  1032. 
Hervtce  of.  to.  M.  O.,  1040.  1012,  1044. 
when  entitled  to  dlBntinsal  of,  on  payment  of  arrears, 

107:.. 
deflrtency,  order  for  payment  of,  bow  obtained,   1027. 

not  granted  when  no  per&onal  lia- 
bility, 1027.  1028,  1074. 
action  for,  after  exerclslnfc  power  of  sale,  107-1. 
delivery  of  posseuBlon,  plaintiff  may  claim,  1027. 
demand  of  payment,  with  a  view  to  exerclsInK  power  of  sale,  stays 

action.  102ti. 
deposit,  for  sale,  when  nepeR»ary,  1032.  1033. 
deposit,  for  sale,  1032-8. 

application  of,  after  abortive  sale.  1033. 

when  proceeds  of  sale  insufflcieut, 
1033. 
defendant,  when  entitled  to  return  of,  1U34. 
dispensing  with.  1033. 
increase  of,  when  ordered.  1033. 
Indorsement  on  writ  respetting,  102'.. 
not  required  from  Infant,  1033. 
derivative  mortgagee,  by,  1082. 
discovery  in,  1040.    See— Discovery. 

dismissal  of,  when  brought  for  default  of  Instalment,  1075. 
dispute  note,  filed,  judgment,  how  obtained  after,  1037. 

defences  available  under,  1039-40. 
documents,  delivery  up  of,  on  redemption  1072. 
dower  in  surplus.  Master  may  report  as  to,  960,  1070. 
ejectment  may  be  obtained  In.  1027. 
equitable  mortgai^ee,  foreclosure  by,  1030. 
equity  of  redemption,  mortgagee  owning,  account  by,  1088. 

parties  interested  in,  may  be  added  in  M.  O.. 
1084-5. 
See — E*ji;iTV  of  RBm:MPTiON. 
execution  creditors,  i)riority  of,  1062-3. 

adding  as  parties.  1041,  1042. 
expenses,  recoverable  by  mortgagee,  929,  951-3,  955. 
evidence  lu  proof  of  claim,  1046. 

by  Accountant.  104*5. 
final  order,  when  granted,  1070.  1078. 

account  changed  after  report,  1074-5. 
affidavit  of  non-payment  for,  1078-9. 
application  for,  how  made,  1078. 
certificate  of  Bank  of  non-payment.  694. 
change  of  account,  when  It  may  be  granted  after.  1075. 
deceased  defendant,  against,  is  void,  1080. 
effect  of,  1080. 
entry  of,  1133-4. 
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MDUTOAOE  ACTIONS-  Cmlmucd. 

Iln.1  ordfr.  ,v  parlr.  majr  1...  grmiwi.  um. 
/orprloKure.   for.    HITS. 

In  Ik'u  o(  siiiv. 


whiii 


irund 


ri^fBipllon  aiHou.  im:; 
lnn,nibr«n,...rH.  ugali,.,.  r«i„,|„|„„  ,,,,  ,„„„^^,^, 

nollcf.  or  niollon  tiir.  »li.-„  ii,.,,,Hni)    i,,-., 
optnlni  forfilo.uri'  artir.  icivi-:. 
r«lenii.llou  .,.|),w,  wh^n  graiiiH  In,  l(,s,: 
refuwl  of.  iroiinUn  tor,  lii:;i. 
•*Ie,  for,  1070. 

in  llei:  of  riireclosiiri'    lit;' 
for,clo.„r.,  aothm  for  .,op..  s,a.„,e  of  L„„|,:,|„„.    ,„-,, 
abortlvp  mU;  after,  when  orderwl    iii.r' 
chartered  bank,  right  of,  to,  103o 
rhattel  mortgagee  entitled  to.  losii. 
I'rown.  not  granted  agalnal,  in.Ki. 

deeeaaed   mortgagor,   l,avl„«   „„   ,„,„„„„, 

tlvo.  434. 
defendaalB.  when  entltliMl   l„  mil..  I„  „,,|„„  |„, 

not   appearing.  In   .M.  o..  lotr,. 
derivative  mortgagee,  by.  1 0.12. 
«iuitable  oy  deiwilt,  entlUed  In,  loan 
final  order  of.    See-»u|,r„-BnBl  ord.  r. 
Immediate,  when  ordered.  103.,. 
Infant  parties  against.  4115.  lo:i.-,. 
Judgment  for,  effect  of,  U35-(j. 
lands  out  of  Jurisdiction,  may  be  granted  a,  i„  i 
mortgages  entitled  to.  1026. 

of  railway,  entitled  to.  1031. 
municipal  corporation,  right  ..r.  to.  1030 
non-appearing  defendants.  In  M.  O..  or,  loi.",. 
order  for.  to  be  entered  In  full.  1134. 
opening.  104r>. 

ai  Intttanee  of  mortgagee.  los:', 
mortgagor.  Il'So  I. 
RUbse<)uent   Ineiimftrancer 

terms  of.   1045.  1081-;. 
by  mortgagee.  1090.  1082. 
parties  In.  for.  432.  434. 
pledgee  of  ehatteta.  not  entitled  to.  10:10. 
proving  dalm  after.  1045. 

terms  imiAjBird.  1013. 
redemption  action,  how  obtained  In,  1071.  108,1. 

See — tn/m- redemption, 
right  of  mortgagee  to.  may  be  lo»l.  1031. 


'*  *hi-ii  nnntfd, 


"ttloti.  lys;; 


itutloLs,  In: 
d.  lo.^L'. 


pl  by  (itiisent.  I'lln 


In  jirtlon  lor.  \>r.:_ 
o..  i04r». 


>rdcr. 


[ranted  as  ii>.  iii;:i. 

1031. 

1030, 

'.,  of,  HMT). 
1134. 

K'So-i. 
inenmftrancrr.  l'>4.' 


INKRX. 


1723 


iti> 


1045.    1081-:. 


1.  1013. 

n.  1071.  1(is^. 


MtmrOAUK    .VCTIONS     luntiniictl. 

forfdoHurf,  wle  may  be  ordered  In  lieu  of,  103^*,  1033. 
HiibHcquent  liituinbrnnren,  of,  inHU.  Iii7>*. 

provlnR  I'lalni,  aftf-r.  104r>. 
rt>de«nitng,  niH>-  proceed  for, 
lORS.  HITS. 
hrlrii  uf  mortgimor,  wben  nt-ceaiiary  partivM,   lOKC. 
hunhand  of  morlKKgnr,  wbrn  a  nereiuary  party,  10S6. 
linprovi-mentB.  by  mortKaRee,  wbat  are  allowable,  941t-rii,  1031, 
Iiinimbrnnrrs.  rt-dermcd.  Interest  allowed  on.  !tr>j,  lOoil. 

when  tbey  ranoot  be  ke^t  on  foot,  106!>. 
Inquiry  itK  to.  tn,  1040-IO43 

prior,  redepnied,  may  be  allowed  on  taking  aocount. 

1053. 
referpnce  as  to,  when  ueceBaary.  1039. 

unnecMsary,  1039.  1040,  loti. 
aubeequent,  Master  to  inquire  as  tj.  1040. 
Inciimbranrerti,  account  of  clalma  of,  1040-1. 

added  in  M.  O..  right  of,  to  salt-.  lo:;3. 

adding  in  M.  O..  1040104:^. 

certftlrateH  as  to,  required  In  M.  ()..  1U4I,  101:;. 

diactalming.  not  entitled  to  costs,  1045. 

deceased,  repreaentatlven  of.  to  be  added,  104:.'. 

disputett  between,  1064. 

exetutlon  rredltors,  1040,  1041. 

service  of,  GJ«, 
foreclosure  of,  104."i. 

application  to  be  1ft  In  after,  104.), 
lOSi'. 
notice  to,  when  party  by  writ,  form  of,  1486. 

added  in  M.  O.,  form  of,  14S:.. 
parties  to  writ,  notice  to.  In  M.  O..  9L'l',  1014. 
pcndenw  UU'.  1041. 

prior,  when  necessary  parties  to  writ.  1040,  1"4L'. 
priority  of.  1062-4. 
proof  of  clalraB  by,  1046-1049. 

after  time  limited  for.  104.'. 
provlUK  claim  after  forecloaure,  1043. 
redeeminK.  inay  foreclose  other  parties.  1069.  107S. 
reference  as  to,  should  not  be  taken  unnpcessarily. 

1040, 
representatives  of  deceased,  1042. 
sale,   right  of.  to.  1032,  1033. 
service  of.  in  M.  O.,  1040.  1042,  1044. 
subsequent.  Master  to  Inquire  as  to,  1040-1. 

not  to  be  made  parties  to  writ,  104.1. 
indorsement  of  writ  of  sunmions  in.  1027. 
infant  (1cfrr..l3nfs,  jiidement  aira.Inat.  how  ftbtained,  io:!.'». 

day  to  show  cause  in.  1036. 
inquiry,  whether  sale,  or  foreclosure,  more  hene- 
flcial   for,   10?.fi. 


i;j<; 


iNnr.x. 


MllItniAdE  AlTlO.VS     liiHIiMuca. 

ln.I«ln,..n,,  .«lo„  for  d^f.ul.   In  „aym..m  of.  ,ll.„,''     ,„ 
ord«'ri«<l,  ioTr». 
mtlon  for  drfault  In.  i.iuy  «i,,.,i  uru.r.d  iii-,» 

"''•'"'' •'■•■••I.Tuiii,,  ,>«,ni..ni  of  rt..|>i   i,n 

ln,„iun...  ui„n,y,  mortiMw  when  H.-rouniubl..  ror.  i',>-,m»« 
api'llMtlon  of,  to  ri..torln«  liiilldlnit.,  lo.v 
premium  for.  when  reroveribic  sriii    |ir,9 
Iniere.!.  aollon  for  default  In  pnyment  ol.  «Ih»I,ik   i,,:.-,., 
atier  maturity  of  mortnie,  iii.V!.  him, 
»Kreemenlii  for  extra,  lo.'.'!. 
nrreara  of.  reeovemble,  1U5I.  lo:,:-. 
compound,  when  reroverable.  9;w,  lo.'.'l. 
exorbitant,  when  not  recoverable.  t(l.-.l'.  iij,-,:; 
from  what  time,  lo.-.i. 

IncumbrancM  redeemed,  what  allowed  on.  !i,-,:i.  i.r,,; 
mortfoie  payable  without,  lori.'l, 
mortaagee  In  poaaeaalon,  when  chargeahlc  «uh.  X6\ 
retalninc  aurplua.  when  chargeable  wlili  ' 
payable  In  advance.  1064. 
rate  of.  1052.  1063. 

after  day  of  payment,  1063.  1054. 
recoverable,  O.IS,  IOSl-1064. 
rpsle.     See— Rektb. 

»«le  under  power,  what  may  be  malned.  Ui:,:. 
xlmple,  prima  ftiyi>\  payable,  10.'»;!. 
Statute  of  I.lmllallona.  how  far  a  bar  l,i  ricunrj  of. 

S39.  HI 
subsequent,  what  allowed.  10«9 
tender,  when  It  atopa,  lo:)4-5. 
judgment,  awlgnment  of,  on  redemption.  I07J, 
Chambera.  when  grante<<  In,  1035. 
claim  of  plaintiff  when  to  be  verlBed.  1037. 
day  for  Infant  to  shew  cauje.  when  Inserted  In,  lii.ns. 
default  of  appearance,  on,  1035.  1036,  lo;l7. 

defence,  on,  1035. 1037. 
dispute  not  Bled.  1037. 
entry  of,  1133. 

erroneous,  tnal  order  refuted,  1079. 
torecloaure,  for,  effect  of,  1135-6. 
form  of.  In,  1 135-6. 
iiow  obtained  In.  IOS6-8, 
Implied  provisions  of,  1135-6. 
Infants,  against.  1036. 

day  to  shew  cause  In.  I'»::0, 
forms  of.  1038.  1039. 
lunatlr,  agalnit.  how  obLalneii,  lO:'..'; 
married  woman  defendant,  against,  1039. 
motion  for.  where  Infants  .■oncc-ned.  lo;j,".. 
when  neceesary.  10.^7. 
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.  'ii»ini..si,i  „f    ^ 

ra<r.(l.  i.t;-,  V 
|»f  'It'bt.  |(j:,;. 
»■  for.  lor.MuKo. 
I'lilMiniw,  io,Vt. 
I.  lii:.». 
lyiiiK.  iii::,.N, 
(. 


hie  wlth.:)j(is.  ;t4i-: 
irfcablp  with  it;:v, 


I  rcfuvcry  uf,  9uS, 
339.  Ui-Vi^. 


1037. 

lerted  in,  \f>"<i. 

.  io;i:. 


MORTOAOE  ACTIONS- rrmdMHr,/. 

Jtidgntnit,  motion  to  vary,  by  imrtlci  added  in  M.  O..  1043. 

•xtraordluary  relief  out  irantfil.  iu3i,  10;l>. 

formior,  io:iK.  113&-C. 

Itiiprlucutury   Itijum-tion   not  (.-untlnued  by, 
1039. 
powi-r  uf  Hulc  cuiiriut  t>«>  exvrcliird  after,  l(i::ri, 
rrdemtttion  fur,  fiteci  of,  I13fi-ti. 
Mile,  for.  efft-cL  uf,  11:15-6. 
nrrvlc*'  of.  on  I'XCfutlon  crt'dltorH'  noMiitor.  uutborl/i-d. 

Hpccially  iiidorHed  wrl*.  on,  40L'. 
•tay  of  proceedloRii,  when  ordered  after,  lOi'i. 
varying,  1039. 
JurlHdlt-tlon  or  S.  V.  (>..  as  to.  :M.  in,  loi'6-loSK. 
lands  out  of  JurlBdIetlon.  Juribdlrilon  an  to.  lOill. 
liff  pirntfnt,  doctrine  of,  9L'4. 

loAt  roortKftie,  indemnity  ro  par'y  redeeming.  luTlt. 
lunatic  defendant.  Judgment,  bow  obtained  agalnsr.  ion.'. 
MuKter,  may  add  partlen.  In  bis  offlce.  1042,  104^1. 
mechanics'  liens,  adding  parties  clRlming,  1U42. 
nicrgrr  of  Inciinibrances.  tO")l. 
money  secured  payable  In  foreign  currency.  lOti-. 
month,  one  only,  to  be  allowed  in  fixing  new  day,  108^-4. 
niortfiHpf,  true  consideration  (or,  evidence  ns  to,  1046. 

validity  of.  when  not  impei.rhnbl«  in  M.  O.,  104S  0. 
mortgaRCf  In  posHestilon,  liability  of,  936-8,  944,  94G. 

attaching  creditor  of.  when  an  Incumbrancer,  1042. 
imyment  of  debt,  when  bound  to  accept,  befcre  it  is  due. 

1071-1'. 
priority  of.  106J-4. 
mortBagor,  notice  to,  in  Master's  otlice.  when  requisite,  1044. 

compelled  to  pay  debt  after  aasiinment  of  equity,  1074. 
motion  for  Judgment  in.  on  admission  In  ptcadingB,  983.  6S(>. 
new  day.  apiwlntmfni  of,  when  account  changed.  1074-.'.. 

one  month  only  to  be  allowed,  1083-4, 
non-attendance  In  M.  O.  of  parties  served,  effect  of,  1013. 
non-payment,  certiflcale  of  bank  of,  694. 
uotiro  of  credit,  when  account  changed,  1074-.'». 

proceedings  In  M.  O.,  on  whom  to  be  served.  1040.  1012. 

1044.  1045. 
to  Incumbrancers  to  prove  claim,  form  of,  1485. 

party  to  writ,  holding  an  Incumbrance,  form  of,  t4Sf.. 
parties  bv  writ,  where  Ini'umbrancers  added,  form  of. 

lis:. 

occupation  rent,  mortgagee  when  liable  for.  i>S7.  947.  1061. 
opening  foreclosure  by  mortgagor.  lOSO. 
mortgagee.  1082. 
or     r  adding  partiefi.  1042. 

motion  to  discharge.  1043. 
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MOIiTGAUK  ALTIO.NS-foBOHued. 

urder  for  payment  of  deBolency,  when  made,  lo2:    w,   „ 
parol  agreements  uffecllng  morigase,  .ffec.  of    ur- 
parties  added  In  M.  o.  may  move  aRalns.  „rdc,,  \«^Cum. 

,11.  .  """■  ""'•  in 

claiming  iirlorlly  10  ],lai„||ir  ,„,,  ^^^^ 

date,  at  .hlcll  they  become  i,artl«.  li 
may  obtain  «alo  instead  of  ror..,losure 
not   n|)|K',irliig.  lo  Ijo  loreilosej,  |.jt:, 
noliw  to  be  Herved  on,  H)i- 
adding  In  M.  O.,  104:',  1043,  1084:,. 

order  for,  when  olj|ai.ial,le,  lu4.',  „i,, 
setting  aside,  i(i4:: 
by  writ  ,o  be  served  with  nollee  of  praceodlng.  i„  MO 
deceased  mi„w  mortgagee.  repreBentatlvos  ol    1,H".'  ' 
defendants,  432.  434-5.  1042,  1084-8. 

disputes  between,  how  determined,  liis.,. 
principals,    when    necessary.    Iu29. 
prior  mortgagees,  when  not  added  as  lu8« 
service  of  in  M.  O.,  1040.  1042.  1044. 
sureties,  may  be  joined  as.  1029. 
See  infra. 
dual  capacity.  In.  1043. 
execution  creditors,  service  of.  1043. 
foreclosure  of.  for  non-apjiearanw  In  M.  0 .  um:,. 
husband  of  mortgagor  as.  1086. 
incumbrancers,  subsequent,  how  made.  1040.  liH2. 
infant  heirs  of  mortgagor  as.  1086. 
Interested  In  equity  of  redemption,  adding  aller  jujga 

not  appearing,  how  served,  104;. 
noUcc  of  tailing  accounts  to  be  seried  on.  lullT. 
personal  representatives  of  mortgagor,  as.  1086. 
prior  mortgagees,  as.  1086-8. 

railway  company  which  has  expropriated  part  of  land,  1 
service  of.  Master  to  require  proof  of.  1041,  Ui46. 
lenant  of  mortgagor,  as.  1043. 
wife  of  mortgagor,  as.  108:.. 
payment  of  redemption  money,  how  directed.  9TS. 

action  for.  after  enforcing  power  of  sale.  Iii;i. 

after  report,  on  account.   1074-5. 

appropriation  of.  10.".7-1039. 

demand  of.  effect  of.  on  right  lo  brlnj.'.  1ipj«. 

I'ltect  of.  939-40.  1056-7. 

extending  time  for.  1067. 

Immediate,  order  for.  1027-1028. 

when  refused.  1027-102S.  1080. 

Implied  covenant  for.  1028. 

mortgagee  plalntlir.  cannot  rcliisw  to  uicciit.  1(177. 

new  day  for.  one  month  only  to  be  allowed.  llX.i-l. 
when  necessary.  1079, 
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.  1027,  10J8,  UU 
of.  lu,-,,-,. 
<■  lUCl,  litu. 

Mnii.  (or.  11,4,;, 
'"llir.  liUl.lus.Uiis- 
unif  parties,  104;; 
I  of  I'ori'clobure.  In:;.: 
'recloscd.  |<J4,-,. 

lot:. 

lbl«,  Iu4l\  ]u%4. 
104:!. 

"■dings  in  .Vl.o .  i.iu 
■ps  ol',  1114:;.;;, 

aiiied.  H)(i."i. 

1029. 
added  as.  Uisti.;, 
:.  1044. 
!9. 


)..  lol.'i. 
140.  104:'. 


iiff  after  juiigiiieiii, 

mi 


.  io;i7. 

s,  1086. 


iwrt  of  land,  m 
14.  1046. 


r-pf.  1 1177. 
ed.  10.'i:i-4. 


I 


MORTGAGE  ACTIONS— CoMfinued. 

payment,  notice  demanding,  cannot  be  withdrawn.  1026. 
on  mortgage,  1057-9. 

appropriation  of,  1057-9. 
personal  order  for,  may  be  claimed,  lOlJT. 

plaintiff  when  entitled  to.  1026, 1029. 
not  entitled.  103U. 
plaintiff  cannot  refuse  to  accept,  1077, 
Statute  of  Limitations,  to  stop,  by  whom   to  be  made, 

939-40,  1056. 
surety  for,  should  be  joined.  1029. 
l>endente  lite,  persons  acquiring  Interests,  when  necessary  parties, 

960. 
personal  relief  should  not  be  directed,  if  not  claimed,  1030. 
pledgee  of  coattels,  not  entitled  to  foreclosure,  1030. 
poteession.  mortgagee  In.  liability  of.  936-8,  944,  945. 

plaintiff  may  claim.  1027. 
power  of  sale,  exercise  of,  stay  In  case  of,  1120. 

plaintiff  cannot  abandon  Judgment  In  order  to  exer- 
cise, 1035. 
pra-dpe.     See — supra — judgment. 
I  rior  mortgagee,  when  to  be  made  a  party,  1040,  1086-8. 

account  by,  to  subsequent  Incumbrancer,  1088. 
assignee  of  equity  of  redemption,  attacking  secu- 
rity of.  1087-8. 
priorities  of  incumbrancers.  1062-4. 
deeds  of  same  date,  1'064. 
settled  by  judgment,  effect  of.  1064. 
proof  of  claim  In,  1046. 

by  Accountant,  1046. 
assignee,  1068. 
purchase  money,  at  sale,  how  applied,  1070. 

residue,  how  disposed  of,  1070.  1071. 
railway  company,  against.  1031. 
rece'iver.  appointment  of.  as  against  railway  company,  1031. 

See—  Receiver. 
reconveyance  on  redemption,  1072-3. 
redemption,  action  for.  procedure  in.  1071. 

account  to  be  taken  in.  1071. 
assignment  or  transfer  of  mortgage  in,  1072. 
default  In,  subsequent  accounts.  1071. 
dismissal  of,  for  default,  1071, 1083. 
coats.  1083. 
effect  of.  1083. 
final  order.  In,  may  be  granted,  1082-3. 
foreclosure  of  plaiotiff  in,  1071. 

subsequent  incumbrancers, 
1071,  1083. 
judgment,  on  pra-diie.  lu,  1030-7. 
offer  to  redeem,  whether  necessary.  1087. 
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MORTGAGE  ACTIONS-toi.(mue(i 

redemption,  action  for,  payment  Into  bank,  how  „„„,,  , 
out  of  liank,  how  ohtalnei.  I 

reveralouer,   when  not  emiUi-d  to  b!i 

sale,  when  not  ordered  In,  liiTj 
aubaeouent  mortgagee  bringinB.  mi 
time  for  redempUon  In,  lu:i, 
appointment  of  day  tor,  10«  I. 
aaalgnment  of  mortgage  on.  In::'. 
Judgment  on,  1070, 
eollalerul   securities  should   be  lak.n  our   on 
conveyance  on,  1072. 

when  mortgage  comprL^cs  realij- 
Personalty,  1066. 
day  for,  how  appointed,  1064. 
oml66ion  to  appoint,  1064. 
uncertain,  1067. 
default  of,  1063, 

documents,  delivery  up  ot,  on,  1U7;. 
equity  of  redemption  divided,  1066. 
extending  Ume  for,  1067-S, 
bow  directed.  In  action  for  aale,  ]0«4. 

foreclosure.  U'tU-ii. 
incumbrancers,  by,  ]064-7,  1088. 
Master  to  appoint  day  for,  1064. 
money,  bow  paid  out  of  bank,  »7S,  lOT;. 
mortgagor,  by,  effect  of,  10«5. 
new  day  for,  when  appointed,  106t. 

one  montb  only  to  be  allowiil,  106,'..  W 
omission  to  appoint  day  for,  how  remedied,  1064. 
payment  Into  bank,  iiow  directed,  978. 

out  of  bank,  how  obtained,  97S,  107;. 
plalntilr  cannot  be  required  to  accept,  bel 
day  named  for,  loe."). 
power  of  aale  cannot  be  eierclsed  pendins  lime  li 

for,  1067, 
reconveyance,  on,  1072,  107;!. 
report  should  be  conArmed  before  day  for.  1067. 
aix  months  allowed  for.  1064,  106.'. 
statutory  provisions  as  to,  1072. 
subsequent  accounts  after.  106!>. 

incumbranrer,   when   li»'  nuiy   bririK  ;ii:[l 
for.  ]it<7. 
redeemlns:    !iia.v    forecli 
those     subsequent 
him.  1069.  1088. 
out  of  order.  It' 
tenant  for  life,  by,  cannot  cut  out  remainderman.  K* 
time  for,  allowed,  1064,  1063,  1083-4. 


low  obliilned.  STv 

hi;,;. 

fniitltd  t„  bring, 
107:', 
In.  1I17J. 
"•inglnc  Ids;, 
1U71. 


ki'H  (i\.,r   on,  lii;; 
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lowi'd,  lot;:.,  u^u. 

medlrd,  1061 


,  97S,  lOTiJ. 

ed  to  accept,  before 


lendjnt;  lime  lixed 


[iiay  bring  in-lion 
0S7. 

;    may    forpclosf 
sillisequpnt     to 
1W9.  1088. 
ut  of  order.  it'S" 
lainrterraan.lf*'''' 


MORTGAUE  ACTIOSS— Continued. 

redemption,  time  for,  when  Instalment  only,  in  arrear,  and  action, 
stayecl,  lOTti. 
where  several  persona  entitled  to  redeem,  IOBd. 
reference  as  to  Incumbrancers,  1039,  1040. 
Iteglstrar's  cerllHeale,  required  tm  to  Incumbrancers,  1042. 
remainderman,  when  not  entitled  to  redeem,  1D72. 
remedies,  all  should  be  sought  In  one  action,  1IJ27. 
rents  and  profits,  mortgagees'  liability  for,  944-5,  S47,  943,  1061-2. 
account  for,  how  affected  by  allowance  for  im- 
provements, 951,  lOol. 
allowance  for  collectinK,  1061. 
repairs,  mortgagee  when  entitled  to  be  allowed,  949-riO. 
report,  date  of.  1067.     See — Mastkh. 
confirmation  of,  1067. 
contents  of,  1068. 
correcting  error  in,  1067. 
form  of,  1068. 
rests,  mortgagee  accounting  with,  937,  1061. 
reversioner,  when  not  entitled  to  redeem,  1072. 
rights  of  absent  persons,  not  to  be  determined  ex  parte,  1042. 
sale.   See  nupra — redemption. 

abortive,  foreilosure  may  be  ordered  after,  1032. 
action  for.  stops  Statute  of  Limitations,  1056. 
advertisement.    See — Sales  by  the  Court. 
conduct  of.  when  defendant  may  be  required  to  take,  1034. 
conveyance  to  be  settled  by  Ma&ter  on,  969-70,  1017. 
defendant  requiring  to  deposit  $80,  1032,  1033. 

may  be  required  to  take  conduct  of,  1034. 
memorandum  to  be  filed  by,  1032. 
when  entitled  to.  1032-1035. 
deficiency  on,  order  for  payment,  1074. 
deposit  when  necessary  to  obtain.  1032.  1033. 
application  to  increase  amount  of,  1033. 
cannot  be  dispensed  with,  1033. 

except  In  case  of  infant. 
1034. 
how  applied.  1033. 
return  of.  1034. 
duty  of  Master,  not  to  sell  whole,  when  part  sufficient,  1070. 

mortgagor  as  to  advertisement.  1070. 
equitable  mortgagee,  by  deposit,  not  entitled  to,   1030. 
final  order  for.  107O,  1078. 

may  be  granted  though  Judgment  is  foi'  fore- 
closure.  1032. 
not  granted  In  Chambers  before  day  for  re- 
demption. 1035. 
foreclosure  may  be  ordered  after  judgment  for,  1032. 
immediate,  when  granted.  103.^. 
incumbrancers,  when  entitled  to,  10vI2.  1033. 
indorsement  of  writ  of  summons,  for.  1027.  1033. 
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Mle,   Judgment   for.   defendant    ivh™   fntlll„|   ,„    ,,, 
action.  1032,  1033. 
may  bo  ordered.  Instead  of  foreclosure,  lonj,  ]„: 

claimed  by  mortgagee,   1027 
mode  of.   1070.     Sei^SAUts  bv   jio;  ('•„,  ,„ 
morlsagei.  right  of.  to.  1027.  103(,. 
how  lost.  1031. 
by  deposit,  when  not  entitled  tn.  lo.w 
mortgagor,  duty  of.  as  to  advertisement,  iiitii. 
not  ordered,  except  fne  for  redemption  tirsi  Bii> 
order  for.  on  imrlpr.  In  lieu  of  forecl„Mir.'.   Ii,„ 

to  be  entered.  1134, 
plaintiff  amy  claim.  1027. 
pledge  ol  .-battels,  only  entitled  to.  li)30. 
purchase  money  to  be  paid  Into  Court.  KiTir. 

application  of.  1078. 
redemption,  how  ordered  In  case  of.  llii*, 
special  application,  may  be  ordered  on.  10.14. 
subsequent  Incnmbrancer.  when  entitled  to.  lO.lS 
not  entitled  ..,. 
time  allowed  for  redemption.  In  actions  for.  1064 
second  action,  for  snbaeqnently  accruing  Inatalnienl.  I 


forec 


io::it.  10 


ser^■k■e  of  notice  of  proceedings  In  M.  O..  1010.  1042.  11141. 

on  execution  creditor's  aolicltor,  authorized,  6r,e. 

proof  of.  In  M.  O.,  1044,  1046. 
six  months,  allowed  for  redemption.  1004.  HJ6.'. 

plaintiff  In   redemr'.lon   action,  when   lu.l  in!iil,t 


Interest,  or  notice  of  payment,  mortgagee,  when  cnii 
to,  1076. 
Sherllt's  rertlflcate  required  as  to  Inoumorances.  low.  I1141. 

form  of.  1041. 
Statute  of  Limitations,  stop   running  of,  li>,"i:. 

how  far  a  defence  In,  lOl'S. 

bar  to  recovery  nf  interest.  :<: 

io;.i.  1 

payments  to  stop,  by  whom  to  be  ni; 
3"^.in.  1 
staying  proceedings  In.  on  payment  of  arrears.  10T."i.s, 
after  Judgment.  107.i. 
subsequent  default  after,  107,-,  107;, 
subsequent  accounts  In.  1060. 

redemption  action,  ios.1. 
Interest  on,  1669. 
IncumhrancorF,  adding  aji  parties  in  .V!.  n,.  loi-". 
See — vwpro — pariif^, 
action  for  redemption  liy,  H"^7, 
foreclosure  of.  104.'j,  ll'7S. 
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8iib«equent  Incumbrancera,  impeachlDg  prior  mortgage,  1087. 
may  move  against  judgment,  1043-4. 
obtaining   sale,   has   no   priority   for 

costs,   1087. 
Master  to  Inquire  as  to,   1040. 
redemption  by,  1064-5,  1073. 
sale,  not  entitled  to.  In  action  for  re- 
demption, 1087. 
when  entitled  to,  1033,  103r>. 
sufflcient  part  only  to  lie  sold,  1070. 
surety,  liability  of,  for  deficiency,  420. 

defendant,  may  be  joined  as,  lO^d. 
discharge  of.  1030. 
lien  of,  (or  payments,  1063. 
not  bound  by  It  if  not  a  party,  1084. 
rlgbt  of,  in,  1030. 
tacking,  how  far  allowed,  1050,  1051. 
tenant  In  common,  right  of,  to  redeem,  1056,  10(16. 

of  mortgagor,  where  entitled  to  redeem,  1043. 
tender,  effect  of,  1054-5. 
time  allowed  for  redemption,  in,  1064,  1065. 
extending,  lO*"". 
waste,  when  restrained,  14. 

wife  of  mortgagor,  when  a  necessary  party  to.  1085-6. 
wilful   neglect   and   default,   allegations  as   to,   In   pleadings,  un- 
necessary. 929. 
account  may  b^  taken  of,  940-6. 
writ  of  summons  in,  indorsement  of  claim,  1027. 
MORTGAGEE,      See — Equity    of    IIk»kmption— MortT(;.\r.K — Mortgage 
Actions — Mortgagor. 
Accountant,  proof  of  claim  by,  as,  1046. 
account  by,  936-8,  944-5.  947,  948.  949.  950,  951-2,  953-5. 
r7*ion  by  stayed,  pending  exercise  of  power  of  sale.  102fi. 

on  payment  of  arrears,  1075-8. 
affidavit   of.  proving  claim,  1046-7. 
agreements,  affecting  debt  of,  effect  of,  944. 

by,  with  mortgagor  not  binding  on"  subsequent  Incum- 
brancer. 944. 
appeal  by,  as  to  costs,  when  allowable,  113-4. 
appropriation  of  payments,  by,  1057-9. 
arrears  of  interest,  recoverable  by,  1051.  1052. 

set-off  of.  by,  when  in  possession,  947. 
staying  proceedings  on,  payment  of,  1075-8. 
assignee  of.  rights  of,  1046-7. 

proof  of  claim   by,    1046-7. 
assign  of  mortgagor,  who  has  ngrr*-(l  to  p,^y  debt   of.  420.  102?. 

10?9. 
attornment  clause,  effect  of,  947.  1062. 
balHff.  when  he  may  charge  for  services  of.  953. 
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rhatteli,  of,  right  to  forMlomre.  1030. 
collateral  adrantages  attpiilatrd  for,  1047. 
loniolldallon  of  mortgagei.  whon  allow,.ri    iiu'i--,) 
i-OBIa,  right  to.  961-S.  955. 

appeal  as  to,  113-4. 
and  exprnsn  rproverablp  by.  <i,-.l  :i. 
death  of,  before  day  flxed  for  redemption,  ..fr,.ct  ot    lii-ngf 
■lebl  for  which  mortgage  held,  proof  as  to,  lo«  f) 
deficlenoy,  when  he  may  obtain  order  for  j.ay,,,,.,,',  ,„,  ,„■.; 

of  assets  of  deeeased  niortBiiKor,  Jen 
derivative,  account  of,  1048. 

foreclosure  by,  1032. 
documents,  delivery  up  of,  on  redemption.  107:' 
ejectment  by,  staying  on  payment  of  arrears,  107,-, 
equitable,  by  deposit,  when  not  entitled  to  sale   103(1 
estoppel  of.  1060,  1062. 
expenses  recoverable  by,  929,  951.3,  955. 
foreclosure,  right  to  claim.    Se^-MoaTuAor  .\rriovs 
Brewing  crops,  right   of  to,  notwithstanding  mortgage  therec 

mortgagor,  1000. 
Improvements  by,  when  allowed,  949-951,  1051. 
Insurance  by,  effect  of,  1069-60. 

premium  for  when  recoverable.  953,  loti9. 
whether  he  can  recover  debt  as  well  as,  Ifi.-n. 
moneys,  how  applicable.  1069.(lil. 
Interest,  compound,  when  liable  for,  936-S. 
recoverable  by,  938. 

on  prior  Incumbrance  redeemed.  it;t".  1 
re.it.     See— ir./n>— rests. 

set  off  of  arrears,  against  occupation  rent.  947 
slx  months'.  In  lieu  of  notice  of  payment,  when  eiit 
to,  1076. 
Hen  of.  tor  consideration,  when  mortgage  void,  lot;:. 
merger  of  securities,  1061. 
money  not  advanced,  when  recoverable  by,  1046. 
mortgagor.  Implied  covenant  of,  for  payment.  10;s 

may  be  purchaser  at  sale  under  j.ower.  !'IV 
notice  by.  to  mortgagor  to  pay.  cannot  be  wllhdnnvn.  1(12S. 
occupation  rent,  liability  for.  947. 

set-off  of,  against  arrears  of  ititerest.  947. 
partition,  when  entitled  to,  1263. 
payment,  when  he  cannot  refuse  to  accent.  11171'.  mr: 
Implied  covenant  for.  1028. 
not'ce  of,  when  entitled  to,  1076. 

six  months'  Interest  In  Iteii  of,  wlten  enrl 
to,  1076. 
payments  to,  appropriation  of,  1067-9. 
floating  security,  1058. 


I't'Ct  of.  liiTftsfi. 

I'lnrnt  (it.  Iii:'7.  mis, 
1171. 


.  10-:.. 


:tions. 

lOrtgflBo  thereof,  by 
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ifcmffl.  )*:ts.  in53. 


rent.  94-. 
lent,  wlipn  entitli-i 


!02S. 

wer,  !*4'.. 
idrawn.  IrtSfi. 


■St.  !i47. 


of,  wIiPTi  pnlitl^'d 


MOHTGAGEE— CoHtiHued. 

payments  to,  tender  of,  effect  of,  10&4*S. 

|»erBonal  trouble,  cannot  chur};t>  mortgagor  [or,  953. 

liosseulon  In,  liability  of,  93H-93K.  944,  945,  947,  lObl. 

may  sell  under  power,  though  rents  sufficient  to  pay 

Interest,  1057. 
Statulf  of  Llmltutlons,  how  It  upplies  to,  l*)fi:i. 
See — MoBTtiAOE  Aciioss. 
power  of  salt-  cannot  he  exercised  by,  after  judgment.  1035. 
prior,  asst;  Hee  of  equity  of  redemption,  attacking,  1087-8. 
incumbrance,  paid  by,  953,  1053. 
owning  equity  of  redemption,  account  by.  1088. 
redemption  of,  action  for,  parties  to,  1071. 
sale,  when  not  ordered  as  against,  1071. 
subsequent  lucumbranctr,  rights  of,  as  against,  1071,  lOSfi-7. 
when  not  to  be  made  party  to  foreclosure  action,  1087. 
priority  of,  how  determined,  1062-4, 
proof  of  claim  by.  1046.  1068. 
puisne,  accountable  to  prior,  for  profits  of  land,  945. 

not   bound   by    agreement   between    mortgagor    and    prior 
mortgagee,  944. 
purchaser,  cannot  be,  at  sale  under  power,  944,  945. 
railway  company,  of,  how  entitled  to  enforce  security,  83,  1031. 
realizing  part  of  security,  effect  of,  1066. 
receiver,  when  appointed  for,  or  against,  76,  77. 
redemption.     See — MoRxtiAdK  Actio-ns. 
rents,  when  accountable  for.  944-5,  947,  949,  1061-2. 
with   rests,    937. 
costs  of  collection,  when  chargeable  by.  953. 
repairs,  costs  of,  when  entitled  to  be  allowed.  !l49-9r,l,  1051. 
rests,  when  liable  to  account  with,  937,  1061. 
sale,  right  to  pray  for,  1027. 

by,  under  power,  938,  944,  945. 

action   stayed,  pending,  1026. 
surplus,  liability  for,  945.  1057-8. 
costs  of,  945,   951-3. 
six  months'  notice  of  payment,  or  six  months'  interest,  when  en- 
titled to,  1076. 
Bolltitor  of,  may  purchase  at  sale  by,  945. 
Statute  of  Limitations,  as  a  defence  against.  93S-9.  1055-fi. 
by.  1056. 
payments,  effect  of.  on,  939-40. 
subsequent    Incunibranrera.    how    affected 
by,  939,  1056. 
RubseniiPTit.  not  entitled  to  sale,  as  against  prior  mortgage,  1030. 
surety,   liability  of.   420.  1028-9. 
RiirphiR  on  sale  by,  liability  for,  94:..  1057-8. 
tacking,  how  far  allowed,  1050-1. 
tender  to,  effect  of,  1054-5. 
validity  o'  senirlty  of.  when  not  impeachable  in  M.  O..  1048-9. 


iraii 


IKUEX. 


MORTGAGEE— foiKmiin/. 

vMdor'.  lien,  when  enlltlm  to.  lo«2 

voIunMrr,  priority  of.  10«8. 

wMte  by,  when  rHtrilned,  M. 

wilful  nrglKt  and  drfaull,  liability  for   <,u  r, 

MORTOAGOR.      s,^  E„  .r,     ,.     RirM^^r   m „,     „^ 

Acnoxs— MoaMAOM.  "' 

arson,  by.  flfect  of.  on  Insurance,  1060 
awljnw  of.  liability  of.  to  mortgagee   4-0 
deceased,  action  against  r«.re,entatlve,  of    urt 
derivative,  rights  of,  10S2.  1048. 
estoppel  of.  where  money  reborrowed    105.5 
growing  crops,  mortgage  of.  cannot   defea,   rich,  „,  „,„, 

hf,'.'.!!"-   ?™  "'"""'^  ""'"■"■  '•  """-"■  '<>'  'oreclo.„r. 

Implied  covenant  for  payment  by.  loig 

Insurance  by.  effect  of.  1069-60. 

lost  mortgage.  Indemnity  required  on  redeeming   1073 

re'd'!lr""!'''  """  '""  ""«"""'"'■  ll™  for.  107t 
redemption,  right  of.  as  to.   1071.3 

rent,  mortgagee  when  liable  to,  for.'  S37,  9«.5.  ,(;   ,„  ,„«, 
rests,  mortgagee  when  liable  to  account  to.  with    TOflo,, 
«nrety  of.  liability  of.  for  deflclency.  450    la-j., 
waste  by.  when  restrained.  14. 
wife  of.  when  a  necessary  party,  lose 
MOTION.     Se.^AD»,»,.,TKATi„.v-r,„„„„,__,„„,„„^, 
Taiii. 

abandoned,  costs  of.  678.  679. 
account,  for.  In  default  of  appearance.  41:'. 
after  appearance.  413. 
notice  of.  to  be  given.  414 
adjournment  of.  may  be  ordered,  from  Court  ,„  rh.mbers  or 

I'cria.  689. 
affldavlt.  may  be  used  In  support  of.  690. 
rrosseiaralnatlou  on.  690-2. 
"ling.  696.  756.  757. 
sworn  before  issue  of  writ.  676. 
withdrawal  of.  cannot  prevent  cross-exnmlniitlon   «! 
applicant  a  "  petitioner."  ;. 

application  to  Tourt.  or  Judge.  l„  be  made  bv    ern    CTB 
attachment,  for.  1173. 
attendance  on.  In  Chambers.  690. 
av.ard.  against,  notice  of.  form  of.  682. 
bylaw,  to  quash,  how  to  be  made.  674. 
ramrra.  may  be  heard  In,  206. 
rfrlwrnri  for.  I2S3-5.     See- Ckhtiokasi. 
Chambers.  In.  658.  696. 
costs  of.  when  Court  has  no  Jurisdiction.  241 
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ng.  mrn. 

for.  U7i. 
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.MOTION— Continued. 

coBti  of,  when  abandoned,  678. 

countermanded.  1328. 
couniet  by,  wbere  necessary,  54.  674. 
Court,  to,  658. 

papers  for.  wbere  to  be  tiled,  696. 
setting  down,  697. 
fllHmlMal  of,  when  necpsHary  iturties  not  served.  677. 
evidence  on,  676,  690. 

how  obtained  In  support  of,  692-694. 
vivd  voce  In  support  of,  how  obtained,  692-694. 
examination  of  witnesses  In  support  of,  692-694. 
ex  parte,  when  entertained,  679. 

opposite  party  appearing  gratis,  entitled  to  be  heard,  679. 
precedence  of.  In  Judge's  Chambers,  697. 
further  directions  may  be  reserved  on,  658. 
further  evidence  on,  694. 
hearing,  terms  may  be  imposed  where  all  proper  parties  are  rot 

served,  677. 
Irregularity,  to  set  aside  proceedings  for,  647. 

notice  to  specify  Irregularity,  682. 
Judgment,  against.  In  Interpleader  Issue,  125. 
Jury  actions,  122. 
non-jury  actions.  123. 
See — APPKAT.. 
for,  860-1. 

account,  for,  412. 

admissions  in  pleadins»<.  on,  683-689. 
any  application  may  be  turned  into,  682.  683. 
before  appearance,  411. 
by  special  leave,  411. 

Chambers,  in,  administration  action,  1242-1254. 
mortgage  action,   1035.   10^7. 
partition  action,  1262. 
where  writ  specially  Indorsed.  403. 
claim  Insufficient  to  found  relief,  8fiS. 
counter-claim,  on.  863. 

default  of  defence,  on.  when  necessary.   861. 
defendant,  by,  683.  685. 

dismissal  of,  on  specially  indorsed  writ.  409. 
documentary  evidence  on,  683-689. 
Infants,  as  against,  683,  689.  863. 

in  mortgage  actions,  1035. 
leave  to  make,  when  necessary.  411.  864. 

set  down,  when  necessary,  864. 
liquidated  and  unliquidated  claims,  863. 
on  admissions  in  pleadings,  CS3  6S!). 
letters,  684. 
when  counter-claim  set  up,  688-9. 


i7;t» 


IKDlX. 


MOTIOS-Vonllnunl. 

JllddPf-nl,  for.  on   clocilinfnlur)    ,.vld..no..  ,h i  „„„   ,, 

Plaintiff  conlinn)  lo  rrllcf  a»ki'il.  Si,: 
Ilule  57,  under.  40O-4U9. 

•■vldenci*  on.  jort-mi. 
nlMTlally  lni<i>r».d  writ,  on.  41)11.  li».  m 
llmf  for  iirl.Int  down,  wllhoiit  l,,ivr.  W| 
und.T  llnir   .■,?.   m'cond   motion   fnr.   Ini 

time  for  movlne.  ton,  ((in, 
wticri"    iilnlntlfr    riiiiilr.il    i, 
flcrnrlty   for   roHtu,    m 
loiivp  to  move  for.  wlien  nrrpuHnrv    111    Mi 
lunacy,  for  dmltmllon  of.  .even  day.'  notl'ri.  r-o,ilr.,l  «:: 
may  be  turned  Into  motion  for  liidKmenl.  (I>i2 
minutea.  to  vary,  ll.'!}.  IIM. 

coBta  of.  1 1. '".2. 
notlee  of.  allldavit  of  nervlre  of.  fo  lie  (ihil.  BTm 
amendment  of,  fi78. 

appeal,  by  way  of.  to  ulnle  Rroiinds,  fid:'. 
by-law.  to  quaab.  «7ii. 
rountermandlnir.  1^?8. 
declaration  of  lunacy,  for.  677. 
failure  to  nerve  all  neeeiwary  parlhs,  ,  fTi.l  i.f,  .; 
Irregular,  effect  of.  677,  678. 
leave  to  serve  when  nerensar.v.  6711 
to  be  stated  In.  677. 
P«rfy  served  a  "defendant."  !. 
sev.n   days'.   re<iulred.  for  orUlniillni:.  (177,  fi-S.J. 
derlamlton  ttt  liirmry. 


Mx  days.'  required,  to  ouanh  bylaw 

substitutional  service  of.  674.  675. 

to  commit,  when  It  may  be  serviil 
set  aside  Irremilar  proceedings 
award,  form  of.  fi«L'. 

too  short,  how  waived.  677. 

two  clear  days',  ordinarily  required.  i-77.  fi 

when  necessary.  677. 
oral  evidence  In  support  of.  how  obtained   60''   S'^-ii' 
orlglnallnB.  677. 

person  not  a  party,  when  he  may  make.  676.  677 
prisoner,  evidence  of.  how  obtained  for.  694.  7in 
prohibition  for.  1283-4. 
quashlne  by-law,  for,  how  made,  674. 

convictions  for,  how  made.  no.  J4i.  j-jn.  :':' 
refused,  cannot  be  renewed,  without  insve.  67s 
renewal  of.  when  entertained,  673. 
re»  iudimla.  doctrine  of.  how  far  appllrabl.-  10.  a:?,. 
Kvlr  under  which  made,  need  not  he  apeclfled.  677. 
second,  for  same  cause,  when  allowable.  673. 


uii.  ;;:3. 679. 

'  .'^nllpltor.  Sf 

nil  of.  (ifi^ 


iNbex. 


i7;w 


h-ti  n  „,.,>  b,.  mart.. 
•i»3.  lis: 

;t'd.  «»;:■. 

M(.(l>f».    Ill 
It    liiivf,    S«) 

I   for.    l<it. 

Ins.   liiii,   iiij. 

IT    ri'iulnt)    to    uhn 

for    roBid.    (03, 

Ml.  Hi. 
c   r**f}ti(rt(f,  fi77. 


MOTION—t'oiinHMfrf. 

wttlng  down  In  Weekly  Court,  49;. 

Dlvliional  Court.  luKK,  ll::3,  \l2i. 
tlmn  limited  (or,  Hti4. 
Htranier  lo  uclton,  when  lie  iiiu>   mikkv.  fiT6-7. 
HUbpona,  to  wltneiB,  In  auppori  of,  ^^■^. 
ttiiltor  In  iieruin,  wben  h«ard  on,  ti'4. 

not  heard  on  motion  for  mandamui,  674. 
agalnat  aollcltor.  674. 
unuecflMary  appearance  on,  coita  of,  678. 
Weekly  Court,  to,  daya  (or  bolding,  69C. 
cause  Hit  at,  697. 
dllnBi  for,  where  made,  696. 
witneu,  atiendance  to  give  evidence  on,  bow  procured,  K2:>-fl'J'. 
default  of,  proceedings  In  case  of.  823. 
out  of  Ontario,  examination  of,  8L'4. 
MILTIPUCITV  OF  SUITS. 

Jurladlctlon  of  S.  C.  O.  to  prevent,  n,  6.  18.  4». 
MUNICIPAL  CORPORATIONS. 

certain  actions  against,  to  be  tried  wltbout  u  Jury,  214. 

execution,  how  Issued  against.  1162. 

relief  over.  In  case  of  obstruction  to  highways,  617. 


np.   flTT.  fiTR.p. 
Ion  <if  liitiary,  ' 

1. 141).  22X  firs, 

'M'  snlfrllnr.  sr.il 
"rrri  of.  <TS:, 


«::!. 
«:*. 


NAME. 

uf  Judge,  or  Officer,  to  be  staled  In  Judgment,  or  order.  USl. 
CourLs.  change  of,  effect  as  to  Dominion  Statutes,  30. 
partners,  d'sclosure  of.  bow  enforced,  329. 
NEGLECT  AND   DEFAULT.     See— Wii,HL  NKiil-Kt  t   AXi*  DF.F.\t  i  r. 
NEW  TRIAL. 

Appellate  Division,  may  dispense  with,  12S. 

challenge  of  Jury.  Improper  allowance  of,  wben  a  ground  for.  140. 

conditional  on  payment  of  costs,  wben  rescinded.  1155-6. 

duty  of  party  obtaining,   llSfi. 
conduct  of  counsel  at  trial,  as  ground  for.  148. 
corroborative  evidence,  omission  to  give,  as  ground  for.  l.'tO. 
costs,  of  motion  for,  125.  126,  151. 
Court  dissatisfied  wltb  verdict,  no  ground  for,  153. 
damages,  too  small,  as  ground  for.  153.  154. 

assessment  of.  on  wrong  basis  as  ground  for.  l.'»4. 
excessive,  as  ground  for.  153,  154. 

Court  cannot   n^duce  except  by  conHent.  when 
assessed  by  jury.   154. 
Improper  assessment  of,  as  ground  for.  130. 
discovery  of  new  evidence,  when  ground  for.  I'vo. 
duty  of  parly  obtaining.  llSfi, 
evidence  conflicting.  123,  124. 

admission  or  rejection  of,  when  no  ground  for.  148. 
verdict  against,  as  ground  for.  152. 


I7-M 


ISItHX. 


.xciMlve  <I«iii««.ii.  Hiu.i,  a  .round  lor    ISJ.-, 

niml  Judcmrnt.  may  b.  nivrn  on  motion  fur    i   • 

nndlnii  of  J,.d...  on  f»ci,,  «h.u  .    ™.,  i,  r»Wh',i   i  , 

uroundi  for,  U«-156,  ' 

luiprojM'r  Hdnilulon  of  fvldTOw,  f,   .  m, 

Jiid,e  dllwll.n,.d  wllh  «rdlM.  no  Kronnd  for.  |-,;i 

n-riillnic  10  lubmll  qurmlona  to  Jury    i  „  num:  i 
JudRtnrni  in«>  b*  (ivt'n  In  lli'u  of,  i:M  "' 

Jiir>.  „n.l..l„„  ,o  .wi^r  m™i».r  of.  no  .ronnd  t„r   li. 
UBWunrat   10  ucrrlil  mnjorlly   v.Tdlrt  of    If. 

..i..w..r»  «r.  UmMcini  to  HW.rd  JodKniim    l  ,.;    i 

tllMffrfcmmt  of,  I6«.  llo«. 

lin|.roiK.r  .llo.,n<.r  of  rt.lh.ni,,.,  «l„.„  .  „n,„ml  t„r  i, 

iiilwondurt  of,  u  (round  for,  )4<l. 

rrfnwil.  or  omlaalon  of,  lo  annvn'r  i|.i.' .-.i    i 

of  Judge  lo  atibnill  i|urilloni<  lo,  11 
M.|«rBll„n  of,  before  v»rdlcl,  when  u„  ,roip„l  for    u* 
verdict  of,  acalnit  evidence,  when  (round  for.  i:,:'. 
may  be  orderad  on  any  iiuntlon.  166. 
mlidlrectlon,  when  uround  for,  I3t,  ijj.  us  isi. 
mla-trlal.  proeeedlniia  after.  122.  147. 
motion  foi.  lo  lilvljlonal  I'ouri.  119.  1:';.  ua  iir»i,iii(i 
Judge,  aben  it  may  lie  made.  llo«!i, 
co|)le.  of  aborthand  notes  reipilred  on.  lipS'i.  \an.l 
County  Court  ca4e,  In.  131-4. 
exlendlnn  lime  for,  1092-3. 
ilnU  Judgment  may  be  given  on.  UM4.1 
grounda  for,  lo  b«  atated.  In  nollre.  liml,  mik. 
n^n-appeai-ance,  on,  1092. 
noUce  of.   lo  be  seven  days.   1089. 

not   neraanry   to   give   conrr   jirrlsiiicr 
1 

omlialon  to  «et  down,  eftitt  of.  109S. 

imlnt  not  taken  at  trial,  not  allovx'il  „ii,  h:~..  lis, 

liowers  of.  Court  on.   142-3. 

quashing,  109t. 

setting  down.  1089. 

some  of  parties,  by.  12.'". 

slay  of  proceedings,  pending.   1102110: 

Klrllilng  out.  1091. 

third  parly,  not  entitled  to  he  heard  on,  v., 

lime  for.  1089. 

when  proper.  147-158. 
non-dlrectlon,  as  ground  for.  l.'">0. 
non-Bult.  In  case  of,  123. 
not  granted,  when.  14«. 

to  enable  plalntlir  to  recover  nomln.il  clani.isi's.  I 
omission  to  -wear  Juror,  no  ground  for.  149. 


I,'!!. 
*ft-'l,   I.I, 


,  l'.:i. 

I'  linniint  rtir.  1:1 

'»!,  r.'i.  111.!.-!". 

Rnminl  fnr.  if. 

Ml,  i:.i,  Mit- 

ir.I. 
«"!((  Tor.  UK, 

Mr.  l.ti 


?il. 


ran.    IiiS't.   l(i!(n.4 


■14.T 


"oiiff    JirrtK(llrll(in, 


07. 

on,  T-.. 


lal   rij.iii..:;.'-,  IK 
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NKW  TRIAL-  C'uMnnuiif. 

umlulon  of  t-vtdfncti  ut  trlul,  wbfn  no  xround  tor,  155. 

oiiiii  of  Mhuwliitf  intHciirrliiitii  of  juitlcv.  on  motion  for,  151. 

itRrtUI  m«y  b«  grftnted,  liH. 

•lueiiloiiii  tti  Jury,  iTror  hi.  iw  sruund  (or,  14M,  149. 

rttfuuil  of  Judst-  to  Bubmli  itucitlon  to  Jury,  no  around  f»r,  151. 

Jury  to  uniwi-r  iiufittloni,  n  xrouml  for,  ir>!,  lit)!*, 
nijeclion  of  tvldvncf,  an  ground  for,  15o, 
rfHclndlnit  ordi-r  for.  for  uonpHymHit  of  contii.  MSrt. 
reitrtctlonn  on  Krunllns,  Uti. 

•horitmnd  noii's  uf  evldt-nc*',  :•  uipltH  (o  ht*  d«Uvvrfd.  loM!i,  IU93-4. 
Mmnllneiiii  of  duinuK*'>*.  v  hen  ground  for,  153,  154. 
HtuylnB,  iiendinu  appeal  from  order  for,  156. 
aubHtantlal  wronit,  iieceaftary  for,   147. 

what  amounii  to,  147-155. 
Hurprliv,  UK  Kround  for,  155. 

third  party  not  entttlfd  to  be  heard  on  plutntlfT'ti  motion  for.  125. 
time  for  moving  for,  lu89. 

verdict,  contradictory  in  croRiiuciion«,  uh  ground  for,  153. 
against  evidence,  when  ground  tor,  15:*. 
.iiBatlsfactory,  when  ground  tor,  153. 
withdrawal  of  cane  from  jury,  aa  ground  for.  151. 
.NKXT  FHIENP.     See-    vVumimkimai  ln\— l>[t*i  ovkky— 1>k.\mh. 
content  of,  to  act.  neceuary.  483. 
to  be   tiled,   483. 
coatH,  liability  of,  for,  474,  475. 
death  of,  476. 

discovery,  when  bound  to  mukc,  '9^,  8ln. 
Infant  for,  474-476. 

authority,  when  It  ceases.  476. 
omission  to  name,  objection,  how  taken,  475. 
refusing  to  proceed,  removal  of,  476. 
removal  of,  475, 

security  for  costs,  whon  rfqulred  to  Rive,  879. 
solvent,  need  not  be,  for  Infant.  474. 
unprofessional,  cannot  act  as  solicitor,  32S. 
who  may  bi-  for  infant.  474. 

Uhdrawal  of.  476. 
writ  of  summons,  may  not  bp  Issued  by.  In  person,  326. 
NKXT  OF  KIN.     See — Ahmimstrateov. 

representation  of.  when  authorized,  441-443. 
NONStTIT. 

effect  of.  Judgmen*  of.  121. 
Judgment  of,  when  set  aalde.  ^21-2. 

pleadable  in  bar  of  another  action,  121. 
plaintiff  not  entitled  to  demand.  121. 
NOTE  CLOSING  PLEAlUNdS. 

may  be  entered  on  default  of  defence,  536. 
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■  NOT  GUILTY  BY  STATUTE.' 

ilefraw  of.  may  be  plraded.  BOIi-fi. 

partlciilan,  of  defence  may  be  req„|rert,  w, 
to  contain  reference  to  (itatnte.  dm. 
when  admissible.  «n5-6. 
.NOTICE^  See-~An«TH.»rT  or  T.T..,:--ArPn,,,Ar,  I„v,M.n     ,„,«>„ 
Mo»T«*0E    A<Tlox»-MoTloN-NoTir,^    „K    A,T,nv     v„T,r 
MoTloN-NoTlrr    op    Triai.-Sa,,,:s    „v    „„,    r„,„,l„.„ 

disputing  amount  claimed,  form  of.  H7(i. 

Jury,  form  of.  1482. 

limiting  defence,  form  of.  1471. 

of  appeal,  to  Appellate  Division.  108S. 

form  of.  in8f>. 
from  Judicial  officers  In  rhambers.  Ills. 
Judge  In  Chambers.  ll;:.s.  ii;,^ 
Court,  insn. 
at  trial.  108S. 
Masters.  1116. 
referees.  1115. 
report,  1115. 

taxing  officers.  bet»een  parly  .lud  luirty.  li::.c, 
solicitor  and   rllpnt,   Ti:* 
assessment  of  damages.  lOSfl. 
examination  of  opposite  party  as  a  wllni-ss.  m  irial,  TIJ 

witness  In  support  of  motion.  (iSM.  «:';::, 
on    wliom    to    Itp   .s(T\ 


Injunction.     Se<^l\.ii  n(  riox. 
motion.     .«;ee — NoTlCL  or  Motion, 
proceedluBS  In  action,  parties  when  not  enllllecl  to  17! 
trial,  form  of.     14S!.     See— Notick  ok  Tiinr.. 
writ  for  service  out  of  Ontario,  form  of.  U'l  v 
oral.  Insufficient,  fitfl. 

exception  In  M.  O..  S72. 
printed  or  written,  may  be.  648,  64.'». 
printing,  regulations  for.  t)4*). 

registered  Instrument,  of  proving  by  secnndiiry  pvldt'nrc, 
style  of  cause  In.  (;4!>. 

serondary  evidence,   of  intention   to   urovi'  documents  liy. 
to  .Tdmit  documents,  may  be  (.■Iveii.  7?,'>. 

costs  of  proving,  when  not  Etv.ii.  1 
form  of.  1483. 
Allomey-General.  to  be  given,  when  v.iMdity  nf  sinliilo 

tlon,  92. 
Inspect  documents,  when  to  be  served.  8r>].  8.'>C. 

form  of.  S53.  1481. 
opposite  party  to  attend  as  witness  at  trial.  742. 


In  .im 
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AcTlnv     XnTirr    nr 
'■    •'O'llT— Wmt   ni 


ir 

y.  ii: 
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! 

rlfpnf. 
iriiil,  - 

1.' 

n 

fi<»:-4. 

^:' 

m 

to    h( 

r\ 

'd  fo.  n:K.  Kr,  *;:;:. 


.NOTICE — VoiitiHued. 

to  produce  documents  referred  to  In  pleadings,  851,  852. 
affidavit.  851.  8S2. 

form  of,  8r,3,  14S1. 
at  trial.  739,  853. 

form  of.  14S^. 
service  of,  how  proved,  73!). 
verbal,  inBUfHclent,  649. 
prove  claim,  form  of,  1485,  1486. 
will,  of  proving  by  secondary  evidence.  "3.'>. 
written,  requisite,  649. 
NOTICE  OF  ACTION. 

unnecessary,  when  injunction  claimed,  57,  319. 
waiver  of,  must  be  pleaded,  595. 
NOTICE  OF  MOTION.    See — Administration — Monox. 
affidavit  of,  service  of,  when  required,  678. 
amendment  of,  645. 
appeal  from  judicial  officers  in  Chambers,  1119. 

award,  grounds  to  be  stated  in.  682,  1093. 
Judge  In  Chambers,  1122-3.  1125. 
Court.  1089. 
at  trial.  1089. 
Masters.  1115,  1119. 
referees.  1115. 
report.  1115. 
taxing  officers,  between  party  and  party.  1125-6, 

solicitor   and   client.    1125. 
grounds  to  be  stated  in.  682.  1093. 
attendance  on.  In  Chai"ber8.  what  sufficient.  690. 
award,  against,  form  of.  682.  1093. 

address  of  plaintiff,  or  his  solicitor,  when  to  be  indorsed  on.  326. 
for  attachment  for  default  In  M.  O.,  856,  1173. 
service  of.   856,  857. 
commission  to  take  evidence,  form  of.  749. 
iudgment  in   default  of  defence.  859. 

service  by   posting  iip.   fl.'io. 
See — JriMiMF^fT. 
form   of.   to  Court.  1482-3. 

Chambers.  1483. 
Rule  under  which  It  Is  given  need  not  he  stated,  677. 
service  of.  whether  It  may  be  dispensed  with.  675. 

by  advertisement,  etc.,  may  be  ordered,  675. 
leave  for,  when  necessary.  676. 
out  of  Ontario.  347,  364.  365. 
personal,  when  necessary.  856,  1173. 
posting  up.  by      >5. 
siii)sti(iiti-d,  may  be  orderrd.  fi7i^. 
seven  clear  days',  necessary,  to  quash  by-law.  674. 

for  declaration   of  lunacy.   677. 
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•NOTICE  OF  MOT10.N-t'on(in„ed. 

seven  clear  days',  necessary,  of  RDn«.i   ,„  ,^  ,  . 

Judpnem  at  trial,  ml  "^    '  '°  ™""°""  ^our,. 

.i«  Clear  day.  necessary  for  appointment  of  ,,„.,„„  ,„  ,„ 

to  commit  client,  service  of.  on  solicitor.  S56 
set  aside  proceedings  for  irregularity   6S' 
stay  proceedings  where  another  action  pendlne  4S 
•»o  clear  day,'  ordinarily  required,  677,  679.  1089 
NOTICE  OP  TRIAL.  exception,.  4S.,,  «7I.  f,;;, 

amendment  of.  710. 
assessment  of  damages.  709. 
close  of  pleadings,   may  be  given  on.  707 
rountermand  of,  not  allowed,  711. 
dismissal  of  .ictlon.  for  not  serving.  ;. 1,1.79,-, 
either  party  may  give.  707. 
failure  to  give.  793.795. 
form  of,  708. 
Tfmanet.  of.   711,   7U. 
ten  days'  required.  709-710. 
vacation  may  be  given  In.  6.39. 
when  It  may  be  given.  707. 
who  may  give.  707 
.NOTirE   OP  WRIT  OP   SITMMONS.     See-W„t,    „k  s,  „„ov, 

foreigner  to  be  served  with.  In  lieu  of  writ,  .t.",    v.:   -m  «- 
.NOTICE  TO  ADMIT.     8e,^NoTlrK. 
NOTICE  TO  PRODUCE.     See_N„T,rK. 
NIISANCE.     See— IKJINCIIOK. 
^..J^.'Z"'  ™''''""»*°'  "'•  ">  ■••■PO"  as  to  how  It  n,ay  l„.  abatHl,  ;;;:. 

amendment  of  notice  of  trial.  710. 

concurrent  writ  of  summons.  Issuing.  321. 

entry  of  Judgment,  when  It  may  be  ordered,  77o.  113: 

renewal  of  execution.  1193. 


OATH. 

of  office,  by  Judge,  32. 

administration  of,  32. 
officers  of  Court,  271. 

officers  of  Court,  may  administer,  291.  292. 
OBJECTIONS.     See    Aii.stbai  1   o»   Tin >. 
OCCl'PATION  RENT. 

devisee,  liability  for,  947. 

heir,  liability  for,  917. 

Improvements  allowed,  when,  949. 

interest  on,  when  chargeable  against  a  mnrlgacee,  947 
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OCCIPATION  RENT— Continued, 

mistake  of  title,  person  In  possession  undor.  when  liable  for,  94S. 
mortgagee,  liability  for,  947. 
possession  held  under  void  deed.  In  case  of,  94S. 
purchaser,  liability  for,  946-7. 
t<>nant  In  common,  liability  for,  947. 
trustee,  liability  for,  947-8. 
vendor,  liability  for,  946. 
OFFICE  COPY.     See— CopiKs. 
OFFICE  HOURS. 

of  officers  of  Court,  273,  1443. 
OFFICER.    See — Officers  of  Court. 

OFFICERS  OF  COURT.     See— Tt«e.?  of  the  Varioua  Officern. 
absence  of,  how  supplied.  1406. 

Accountant  of  Suprem      .'onrt,  265.    See — Accountast  or  Supb»;me 
Court. 

duty  of.  284. 
affidavits,  may  take,  S92. 
appeal  from,  when  sitting  In  Chambers,  1119. 
appointment  of,  how  made,  266. 

before,  attendance  on,  690. 
attendance,  before,  690.  1404. 
attending  sittings,  fees  for.  277. 
auxiliary  to  each  other,  to  be,  1404. 
books  of,  to  be  open  to  Inspection,  292,  29J. 

fees  payable  for.  293. 
business  not  to  be  transacted  by,  unless  upon  personal  attendance 
of  party,    or    his    solicitor, 
1404. 
except     under     Quieting     Titles 
Act.  1369. 
transacted  at  officer's  house.  1404. 
cause  list  to  be  sent  to  Judge,  1450. 
Clerk  In  Chambers.  265. 
Clerk  of  the  Crown  and  Pleas.  265. 

duties   of,    268-270. 
Clerk  of  the  Process,  265. 
Clerk  of  Records  and  Writs,  265. 

duty  of,  270.  280. 
commutation  of  fees  of,  279. 

Orders  in  Council  for,  to  be  laid  before 
U  A.,   279. 
consoIldaHon  of  offices  of  Dep.  Clerk  and  Dep.  Res..  276. 
constables,  as.  291. 
Deputy  Clerks  of  the  Crown  and  Pleas.  265. 

deputies,  appointment  of. 
271. 
duties  of.  270. 
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Deputy  Clerk,  of  the  Crown  and  Pl,a»,  salarira  of  — 
Ufpiily  Rfglstrars,  1-65, 

deputlei.   appolntRipD-   of.  27(i. 
dntleH   of.    1^70. 
''J'  ufficio,  who  to  be,  ■216. 
Deputy  SherllTs.  291.     .Se<--SiiKKrrr. 
ciocumenls  received  frou  nther  oldee.  to  De  ret.irued   ■fill 
duties  of.  267-271.  1146.  14.17,  1448. 

m:  y  be  regulated  by  IJeul.-Oovprnor.  266. 
Rules  of  Court.   2fi.; 
entry  of  eausen  for  trial.  1447.  1460. 

Weekly    Court.    1447, 
where  marriage  In  (lueMlon,   1441    H'n 
examination  of  wltneiseB,  before.  292. 
existing,  continued,   266. 

extracts  from  books  of.  as  to  JudBmeul.s.  He     f,...,  f„r    .,., 
fees  of.  Local  .Masters,  and  Deputy  Registrar,  •■.nd  nei.ntv  C 
commutation  of.  279. 
how  payable.  271.  272. 
returns  of.  to  be  made  by,  272. 

forms  of.  272. 
Raolers.  as.  2fll. 

holidays,  to  be  observed  by,  273. 

offices  of.  not  to  be  opened  on.  1*04. 
Illness  of.  duties  may  be  assigned  to  others.  Un.l, 
FiiBpector  of  Legal  OHIces.  280,  281. 
Judges  of  Supreme  Court,  power  of.  as  to.  :s«. 
I.leuli>nant-fiovemor  In  Council,  power  of.  as  to,  :m 
I,ocal   Masters.  266.  271. 

appointment   of  pro.   fm..   27fi, 
certain  of  them  not  to  practise.  L'7,". 
vacancy  In  oBlce.  how  tilled.  27S 
I^cal  Ret'lslrars.  26.1. 

deputy,   appointment  of.   271. 
CT  nffctn.   who   to  be.   27fi. 
.Marshal   and   Clerk   of   .\„slze  of  County  of  York.   2fi.V 
outer  counties.  277. 

See— .M.VKsnAi.r,    A\[t  Cthik  m-  ,\s 
Master   In   Chambers.   26.">.   267. 
Master  In  Ordinary,  L65.  267. 

names  of,  .nay  be  changed  by  Meuteiianl-novernnr.  :«6, 
oath  to  be  taken  by.  271. 

l)efore  whom  to  be  sworn.  271. 
to  be  transmitted  to  Central  nmce,  ;71. 
power  of.  TO  admtnl?t<-r.  2!>2. 
office  hours,  of,  273. 

In  vacation.  1443. 
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»r.  268. 
rt.   2fifi. 


,  fcfs  for,  Jfii'.l 
nnd  neimty  riprks. 


k.  2f-. 
277. 


271. 


I 


OFFICERS  OP  COURT— Cou/iHued. 

office  bourn,  tranBactlng  business  out  of,  1404. 
offlces  of,  where  to  be  kept,  272,  273. 
may  be  amalfjiamated,  266. 
not  to  be  open  on  holidays,  1404. 
omcial  Guardian,  appointment  of.  263.  266.  267,  281. 

See — OKriC'iAL  Gi:aruian   ad  Litkm. 
Offlclal  Referees,  265,  274. 

rx  officio.   274. 
fees  of.  231,  275. 
passing  records,  regulation  as  to.  1446. 
personal  attendance  of  litigant,  or  solicitor,  necessary,  1401. 
precedence  of  parties  before,  1404. 
rroceedlii{i.s  to  be  produced  by,  for  Inspection,  293. 

fees  for,   293. 
commenced  In  office  of,  where  first  document  is  tiled. 

1405. 
"piober  officer,"  meaning  of,  3. 
Regliitrar  of  Appellate   Division,  265,  267. 

assistant,  265. 
Registrars  of  H.  C.  D.,  two  or  more  may  be  appointed,  265. 

duty  of.   267-268.   1448. 
regularity  of  proceedings  before,  duty  to  see  to,  862,  1447,  1449-r.o. 
salaries  of.  orders  In  Council  as  to,  when  to  be  laid  before  L.  A.. 

279. 
paid  by,  not  to  take  fees  for  their  own  use.  271.  272. 

exception,  272. 

seals  of.  274. 

search  with,  general,  fees,  payable  for,  292-3. 
security  to  be  given  by,  274. 
neglect  to  give.  274. 
Sheriffs,  291.    See— Shebiff. 
Shorthand  Reporters.  265- 

oath  of,  277. 
Special   Examiners,  265. 
passing  recorrls.  1447,  1449. 
Taxing  Officers,  265. 
tenure  of  office,  266. 
time  for  keeping  offices  open.  272.  273. 
transmission  of  papers,  by.  916,  1147,  1450. 

to  one  another,  916. 

where    Judgment    reserved.    1450. 
vacancy  in  office  of  Local  Master.  275. 
vacation,  office  hours  in.  1443. 
weekly  sittings  of  Court,  attendance  of.  at.  140i. 
witness,  fees  payable  to,  on  producing  documents.  292. 
OFFICES  OF  COURT.    See — Officers  of  Court. 
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account  of.  In  Accountant's  booki.  281. 

return  to  b»  m<td«  of,  to  I.li'ulenaniCiieriinr 
transffr  of  auniluB,  28:'. 
admlnl.tratlon.  whm  to  b«  «»rved  with  nolliP  „r  „i.,iliiii 

appointment  of,  how  made.  2H5,  286.  2S1. 

new,  trannfer  of  iMpeni,  en,,  on     'sr 
costfl  of,  281. 

dlspenKiiiK  with   payment  of, 

how  paid.  251. 

return  of,  to  be  made  by,  28: 

solicitor,  employed  by,  282. 

where  estate  nnall,  281-2. 
deputy,  appointment  of,  282. 
Drrolnllon  ol  Kttatft  Art.  when  to  bi. 
der,  1360. 


2SM 


notified  of  iirnrfcrtini 


accounts  to  be  delivered  tn  Acmii 

of  sales  under.  139;, 
may  apply  lo  Court  (Miflt--.  i:ii;i., 
dispensing  with  payment  Into  Court  where  Infant  IMorrMM 
duties  of,  281. 

duty  of.  on  being  served  with  writ  for  Infant  ilefrndant,  SSI 
Infant,  added  In  M,  0.,  how  appointed,  for.  482, 

account  of  moneys  received  for.  lo  be  dellvpr.cl  to  .\n 

ant.  1392. 
defendants,  when  to  act  for.  338.!l. 
Insurance,  on  lands  mortitaRed  to  Aecnunlniil.  duly  a.s  lo.  1S7S 
lunatic,  when  to  be  appointed  EUardlan  nrf  aiem  for.  ISft 

account  of  moneys  received  for  to  be  deliver. li  to  Ace 
ant.  1392. 
mortgages  held  by  Accountant,  for  Infants,  duty  of.  as  to,  15 
new,  appointment  of,  effect  of,  283. 

notice  to,  of  sales  imder  Dirolutinn  nf  t:.<lalr,  Arl.  v.m 
partition,  when  to  be  served  with  notice  of  motion  for.  ^:r,i 
payment  Into  Court,  dlspenslUK  with,  nntire  when  lo  lii.  srnfi 

practising,  may  be  debarred  from,  28.1 
qilallflcatlon  of.  104. 
remuneration   of.   282. 

respectlUK    lilortsages    held 

Infants.   3379. 
salary  of,  282. 

liow  to  be  paid.  2.S2. 
sales  under  rierolvlinn  of  EHatrt  .let,  notice  of,  13B(l 
■'ieeurlly  for  costs,  dispensed  from  givInR,  '^'i?.. 
service  of  writ  on.  for  Infant,  effect  of.  nns 

Judgment  on.  for  Infant.  tS2 


AiTotintaiit 
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t«'f  of  ii,.,(i„i|   f|,r, 

1  :.■!■: 


i  of  iirnrt'cfjingf.  tin. 

vpFfd  to  Accountant 
■.  IS?*:'. 

faiit  lnl-^rf>'itp(].  fl<)n 

tl.'fi'ndiint.  3:!S, 

PllvprtMi  tn  Accoiiiif. 


liity  as  to,  W.'. 
fni  for,  4*" 
pllvfnd  fo  Accouni- 

ly  of.  as  to,  1!17P 

Dtion  for.  l"."!i, 
PH  \n  bf'  srn'p'l  on. 


ArcoiiiUaiH    for 


OFFICIAL  GUARDIAN— C'uHfiHUtfd. 

ttervtce  of  ortglnating  notice  on,  for  Infant,  \'i^\-'l,  isrid. 
settled  esut«s  of  Infanta,  service  of  proceedings  re,  1275. 
substitution  of  another  guardian  In  place  of,  477. 
taxes  on  lands  mortgaged  to  Accountant,  duty  as  to.  1379. 
writ  of  summons,  when  to  be  served  on,  for  infant,  338. 
Infant  also  to  be  served,  339. 
OFFICIAL    RKPERKRS.       Set— M.vstkr— Mamku    in     CH-KMbfrh— Rk- 
FEBEE. 

appeal  from  certificate  or  report  of.  1118. 
appointment  of,  how  to  be  made,   265.  266. 
case  may  be  remitted  to,  921. 
certificate  of,  appeal  from.  1118. 

ming,  1110.  1113. 
rosts,  jurisdiction  of,  as  lo,  828,  832. 
death  of.  920,  976. 
evidence,  how  to  be  given  before.  736,  962-3. 

to  he  transmitted  to  proper  officer  by,  on   clospi  of  re- 
ference. 977. 
ex  officio,  who  are,  274. 
extra,  how  appointed.  274. 
fees,  how  payable  to.  275. 
inquiry,  before,  how  conducted.  920. 
Judges  of  C.  C.  are  ex  offcio.  274. 
Judge  of  H.  C.  D.  may  refer  cases  to.  225-6,  228-9. 
judgment,  cannot  be  awarded  by.  228,  231. 
Master  in  Ordinary,  may  alt  for.  979. 
powers  of,  on  references  to,  920. 
procedure  before,  920.     See— Mastki.. 
questions  referable  to,  under  s.  64  of  Jud.  Act.  225-6. 
s.  65  of  Jud.  Act,  228-9. 
reasons  of.  Court  may  require,  975. 
references  to.  authorized,  226.  228,  229. 

under  s.  64  of  Act.  225-6. 
s.  65  of  Act,  228-9. 
proceedings  on.   how  carried  on,  !>20. 
See — Master. 
report  of,  on  reference  for  inquiry,  227-8.   231. 
trial.  231. 
appeal  from,  1110-1118. 
confirmation  of.  1110.  1111.  lIlS. 
costs,  questions  affecting,  975. 
filing.  977.  979,   1110.  1113. 

notice  of,  to  be  served.  977. 
judgment  on,  how  obtained,  2L'8,  232-3. 
motion  against.  1110-1118. 
order  confirming,  to  be  entered.  1134. 
powers  of  Court,  and  Judge,  as  to.  921. 
See — Mastkr. 
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MlM  by.  procedure  on.    S«-sai.ij.  hv  lur.  coii,! 
«P«I»I  ciraumstucn.  may  report,  9J9,  sjo. 
iranKmlMlon  of  paper>  by.  on  clow  of  rHf-nnc.    'c: 
trial  of  anion,  before.  22»-». 

In   what  caafK  dlrrrlpd.  ;;8!) 
how  to  be  conditrt.Ml.  fcn, 
nrdor  for,  apiwalablc.  imi 
wltiie»iie».  ma.v  In.  oxamlned  bpforp,  736    !)«■'.:! 
Om.ER.     S..e_I.,j,  „.T,„,_j,^^„^_„,„,,    ^^^.^^     I)n,s„„^. 
Tr„-.Mo«TOAO.  Amuj<s_o«,KR  TO  CoXTi,,,:   H«„rM„,„, 
abandonment  of.  when  granted  on  condition,  ll.^.i-n 
iiddlng  parties,  forma  of  Indoriement  on.  148<    14«- 
agalnBt  peraon  not  a  party,  how  enforced.  UK' 
amendment  of.  11381145.  1148. 
apiienl  from,  when  made  In  Toiirt.  10R9 

Chanbeni.  by  Jiidffc    \}'22-:i 

otBcer.   lltt-iT" 
See— Appeai,. 
See — Cb-.mberg.  intnt. 
carriage  of.  In  M,  O..  462.  921 
carrying  Into  operation,  motion  for.  114«.  1147. 
certiorari,  for,  may  be  granted.  1283. 
rhambera.  In.  how  to  be  algned.  1156-7 

appeal  from,  when  made  by  Judg...  lllinj.V 

judicial   officer.   llH-lu 
time  for,  1089.  1119. 
entry  of.  In  full,  when  necesftary.  1133-4, 

See  infrn—entry. 
leave  to  appeal  from.  112;.  1123 
charging.     Se<^CiiA«ni^c  Okokh. 
clerical  error  In.  how  amended.   1143-5. 
conditional,  when  to  be  deemed  abandoned.  ll-,-il 
conllrming  report,  to  be  entered.  1134. 
consent,   not  appealable   without   leave.   111.   116.   nil'. 
amending.  1141-3. 
varying,  1141-3. 
contempt  of.     See— Co.'JrtMlT. 

continuing  proceedings.     See— OKi>E«   a,  Co-MiMh  1'ii.ii.uj.iM,.. 
copy  of,  to  be  delivered  to  Registrar  on  appeal  friiiii.  Hi!>;;, 
costs,  as  to,  when  appealable,  111-11.-,. 

how  to  be  framed,  1133. 
date  of,  how  to  be  stated  In,  1131,  113:'. 

takes  eltect   from,  1131. 
<le  tuclo.  ellecl  of  If  ultra  !ir.:.«.  73.  111! 
discretionary,  when  appealable.  111. 
dismissing  actions,  entry  of.  1134. 
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c.  »77. 

>;   HHO(Knijr.N(,<, 
r.n-n. 


Rc    11:' jr. 


i:2lij.-.. 


-  i'u<itht.i>i 
oiii.  iiif.:;. 


ORDER— Continued. 

diHpensInK  with  payment  of  money,  when  OfTtdal  Ouardlan  to  bt. 

noUtted  of  motion,  <I9U. 
enforcing.     See— Attach mkst  op  E'riiso.'s— Exkci  TtuN— Sr.gi  j.stka- 

TIO."*, 

ontry  of,  when  ntrCeBiary,  1133-4. 
unneceHsary,   113-1. 
date  of,  to  hv  BtutPd.  1131. 
nunc,  iiro  tunc,  1132. 
omission,  1134. 
Place  of.   1133-4.  1150. 
error  In,  liow  corrected.  n3X-n4(i. 
execution.  Issue  of,  on,  1134. 

rr  pnrtr.  party  affected  by.  may  move  to  rcRcIiid.  fifift, 
entry  of.  when  unnecessary,  1134. 
costs,  not  to  be  awarded  by.  fisn.  ^?,1'. 
motion  aRBtnst,  Bgo.  dSl. 

further  evidence  on,  fiSI. 
service  of,  fiSO. 

time  for  movlnp  against.  fiSO. 
when  (trarted,  673. 
refused,  679. 
final.     See — Mobtoaoe  Actions. 
foreclosure,  for,  to  be  entered,  1134. 
forms  of.  1130,  1503,  1504. 
'■'■aud,  motion  impeaching,  for,  114fi-n47. 
'■  nirther,"  meaning  of,  1131. 
garnishee.     See— Attach mkxt  ok  Dkhts. 
houri,  for  service  of,  657. 

Impeaching,  on  grounds  subsequently  arising.  1146. 
Inaorsetuent  of,  to  ground,  order  for  attachment,  1170-1. 
infants'  mont^y,  affecting,  to  state  age  of  Infant,  1133. 
injunction.     See— Ixjlnctio.v. 
interlocutory,   when  appealable.   116-118. 

appeal  from,  time  for  bringing,  10. 
County  Courts,  In,  not  appealable  to  S.  C.  0.,  127-8, 

129-30. 
what  is,  50,  117. 
what  Is  not,  117. 
interpleader.     See — I.nterpleam 
invalid,  purchaser  not  affected  by,  1015. 
irr'^gularity  in.  not  to  affect  purchaser.  1015. 
issuing,  time  for,  921,  1155-6. 

Judge  of  Appellate  Division  of,  how  settled  and  signed.  Ilfl7. 
Judge's,  In  Chambers,  appeal  from.  109-118,  1089,  1122-5. 
how  signed,  1166. 

name  of  Judge  to  be  stated  In,  1131. 
settlement  of,  1156. 
Judge's  In  Court,  appeal  from.  109,  118,  1089. 
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oRnKH-ruHiinanf. 

Judni  name,  to  br  auud  m.  iij) 
JtiOleUI  o(ll„r  In  rhamb,™.  app..|  fr„„.  ,„j„,.,. 
■•""  o*.  ••  b«  nun\  In.  11,11 
■Inaturp  of.  1167 
JiM-Udlftlon.  inad,  wlthoul.  not  to  aJtecl  purrl„„„    in,- 
•b^rty  .0  apply,  r«„v.,l„„  of.  unnwejrr  "   1  1.      .' ■ 

l«al   Ma....r.  In  .hamlHT..  „,.  app™,  ,„,„,   „l.,.„.. 

'•""'  JulK'  of.  how  .Inird.  1167. 

lost,  dimtfd  to  br  redrawn.  113<. 

lunacy,  dfclarlnn.  in  bf  ^nlerfd  In  full    ini 

niatiflamtis,  of.  1283. 

Sep — Makiumi  N. 
mandatory,  service  of.  650.  657.  1171.  117; 

"■nforclng.  iiji,  no;,  ijjj 
Mastfr  In  Chamber.,  of.  appwl.  from.  111911  '3 
matter,  .ubaequenlly  arl.ln*.  motion  In  re.pe,',  ,„    n,, 
minute,  of.  .ettllng.  procedure  on.  lloi.  1150  1153.  nr.i 

varylni!.  motion  for,  1152.115J 
mlitake.  In.  correction  of.  1139-1148. 
motion  to  »>t  aalde,  when  made  es  pane  680 
name  of  Judge,  or  olBcer.  pronouncing,  to  w  «al..,l  l„    ,13, 
notice  in  lieu  of.  when  ,0  be  «rved  on  f„r..,„„  r     "i:      ,„ 
nunr  pro  tunc,  entry  of.  770.  1132. 
of  cour»e.  how  liiaued. 

need  not  be  entered.   1134. 
what  I..  269. 
olllce  copy   of.    how   cerlined.   650. 
omlBslon.  in,  how  corrected,  1139-1146 
original,  when  It  need  not  be  .hewn  al  Ume  of  service  t,",; 
paragraph.,  to  b*  divided  Into,  1129. 
iwrllculars.  for.  form  of,  1506. 
party  altected  by.  when  he  may  move  against.  680 
payment  of  money,  for.  enforcing.     See    E.xtn.  ,i„>. 
Into  Court,  for,  enforcing,  II61M. 
out  of  Court,  for.  entry  of,  1134. 
when  to  lii.  approved  by  Judge,  I3'r' 
proripe,  when  lusued  on,  269,  785. 

entry  of.  unnecessary.  1134. 
prohibition.     Se<--PaoiiiiiiriiiN. 

reference,  directing,  when  to  be  taken  Into  Jl.  O,  9J1. 
requiring  an  to  be  done,  should  limit  time.  IKII.. 
replevin.    See— Rrj-unK. 
reversal  of.  on  new  matter,  evidence  required  for.   HIM 

date  from  which  It  ukes  effect,  1133 
review,  motion   to,  1148, 

revivor,  of.     .See— Obokk  to  Co.vti.mic  Pr,h  kkj.ivc^. 
•■iale.  for.  to  be  entered,  1134. 
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.  in",  iiti. 


1 1ft- II  J,'. 


or  lilt; 
3,  iir.4. 


»■•!  in,  l|;ii. 


frvicf,  i\:,7. 


OROBH—CoHttHue4. 

Mlv,  lor,  operates  an  u  roiivfrilon  m  lo  afluUs,  12tl8. 

not  Hfi  to  InfantH,  124H. 
nervlce  of,  «50,  654-8B7,  1171,  1172,  1173. 
Iioiirs  for.  tt&T. 

orlilnul,  whi-n  to  be  nhi-wn,  at  time  of.  6:i7. 
out  of  Ont..  for.  form  of.  1504. 
power  of  Mauler  lo  dliipentte  with.  4(t7. 
NoMrltor.  on,   when  Mufflclenl.  R58,  HM. 
ttettlemt'iit  or.  procfrtiirr  on.  lUtl.  lUO-S.  HM. 
Hlinatiire  of.  1156.  1157. 
(timpendlnK  operation  of.  motion  for    114ii-7. 
to  continue  proceedlmtn.    Sep-  -Onnra  rn  CoNrixir  pHorrmTr»im. 
ultra    lin-H.   breach  of,   not   piinlnhablp.  73. 
effect  of,  1141. 

purcha«er  not  to  be  prejudiced  by.  inis. 
vncatlnR  li»  pt'MdtJM,  entry  of,  1134. 
variation  of.  on  new  matter,  1146-8. 
vesting.    See — Pubchaser— Sales  rv  riir.  C'uiri-. 
wrlu,  for  return  of,  how  Issued,  119^-4. 
ORDERS  IN  COTTNCIL. 

as  to  salaries  of  officers,  to  b<>  laid  before  Left.  Assy..  27f). 
ORDER  TO  CONTINUE   PROCEEDINGS.     See— Ahatemeht. 
adding  parties,  by,  on  transmission  of  Interest.  758-772. 
appeal  from,  767. 

when  necessary,  pending,  767.  77i>. 
assignee,  pendente  lite,  against,  758,  753,  760,  761. 
after  final  judgment.  761. 
when  entitled  to,  768. 

action  may  proceed  without  adding,  758,  759. 
bankruptcy  of  parties,  pendente  lite,  on,  760,  761. 
consolidated  actions  In  case  of,  768. 
costs,  whether  It  may  be  Issued  to  recover,  772. 
liability  of  party  Issuing  for,  766,  769. 
order,  of,  767. 
counterclaim,  on  death  of  defendant,  768. 
death  of  party  before  service  of  writ,  760. 
after  Judgment,  765,  770. 
between  argument  and  Judgment,  770,  771. 
mortgagee   of.   before   day   appointed   for   redemp- 
tion, 1080. 
prntlmtt'  lite,  758.  759,  76(i.  1080. 
defendant,  right  of.  to  compel  issue  of.  765,  771. 
delay  In  Issuing,  767. 

devolution  of  estates,  ttendente  lite,  on,  758-761. 
tiiBCharge  of.  application  for.  762,  769,  770. 

whpn   to  be  made.  769. 
dismissal  of  action  for  default  In  Issuing,  771,  772, 
effect  of,  766. 
entry  of,  necessary,  1133-1134. 
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OIll.KIl   TO  lONTINlK   I'lUHKKI.IMIS     r„„,„„„j 
■  ntry  of.  In  Cull,  not  iiMMnrx,  1131. 
••iMutlon,  brfnrr  ImuIii(.  ;«« 
ptoruror  oblalnhm.   lUhllll,  or.  ror  imt.    ;«« 
form  of.  Tl"! 

Inriimbniicrra  pinidu/,   i,),,  B|.»hiiii.  ;r,«, 
lunallr  by.  or  analail,  7(4. 
motion  lo  dlKlmri.,  wh«n  It  miiKi  bu  ni.d. .  7e: 
ordtT  »hfn  n«rf>uary.  7u(». 

iiiint^rNMry.  7rig,  7r,o, 
imrlniTiihlr)  acllonn  In.  788. 

parly  nfrvfil  with  jiiilfniKnI.  when  \w  mu«  ohmlti  7 
perwn,  comliiK  Into  brlnn  ,i.u.(, »/.  ///,■.  i,,  fam.  „r 
)'rnri|i<-.  may  hr  obtalnril  on.  76r,. 

form  of.  l.'jn? 
prorepdlnm.  wh»n  »i  i,ed  till  ordrr  iMiird,  7117. 
rrprfucntatlvp  of    l.Teawd  d«fendant.  nun  ,„mi..  1  rlai„M(t  ,„ 
tain.  7«r> 
plaintiff  may  ubtain.  :,;: 
wrvlcp  of.  on  whom  to  bo  made.  7*n. 

production  of  orlKlnal.   whrn   unnir.««iry    f.,-,7 
•ritlna  aaldr.  762.  ,69.  770. 

nurvlval  of  cauar  of  action.  In  caw  of.  751.  763.  764.  7ii,-,    Uk» 
timi'  for  moving  to  discharitc.  763. 

vacatlonh  not  to  count  In.  f 
tlllc  of  caiiw  In  pracrrdlnna  auba  qucnt  to.  765. 
trnniimlaalon  of  Intrreat  In  /irailiTitc  lllr,  768-77:. 
trial,  when  refimed  after.  768. 

vacation,  not  to  count  In  time  for  niovlnj  asuliwt.  f,?,!>. 
when  II  may  be  Isaued.  758-77;. 
neceaaary.  758.  766. 
imneceaaary.  7.^8.  759,  118ft. 
"HiniNATING  NOTICE. 

conntrucllon  of  Inatrunienta  may  b«  dettrmliiiil  oji,  lltri, 

compromise  order  on.   effect   of.   1241. 

costs  of.  1241. 

discretion  of  Inisloes.  liow  far  affected  by,  1211. 

dower,  order  for  HsslKnnient  when  11  may  be  m.iile  uii.  IJf,.".. 

judgment  on.  1241. 

carrlafio  of,  1241. 
mandamus,  for.    !J78. 

proceedings,   wlieji   lo  be  commenced  by.  323. 
questions  which  may  be  determined  on.  12321237.  123S. 
service  of.   1238.   123.1-4(1. 

discretion   of  trustees,  not   to  be  liilerf.red 


out  of  Jurisdiction.  1231. 

special  directions  as  to.  Judge 
seven  days  required  for,  677.  1233. 
title,  questions  of.  may  be  determined  on 


nllli    li 
U'l 


may  civ<'.  l::;ib. 


iln.  Tti-). 
*  of.  7«.'.. 


»'I  rlulnHff  ifl  Ob 

■w»ry.   '''.*>7. 
:fi4.  7tl.-.,   Uh» 
lo  count  In.  f<?A 
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Uifd    with    I'v. 

1:41. 


Oi.      INATINO  NOTKK-  ('o«Nhh»«/. 
tnutM'B  by.  wht-n  iiuitinrl]ci>d.  KIJ. 
who  miiy  wrvp.  123::. 

to  b»  irrvvd  with,  I25h^. 
OTTAWA. 

thrpr  HlttlngH  of  H.  V.  !>.,  for  trttilx  to  he  hrld  »i.  :;07. 
Wi'ekly  Court,  Ht,  «9. 

bni>lnpii)i.  In  b«*  taken,  at,  AST'S. 

notice  of,  to  b*  wnt  to  Senior  Rpittt- 
•  rar.  69S, 
('OiiRfnl,  for  lifiirtnft  cbiu>h  rI,  A!)8'1>. 
ivpnty  nerk  of  Trown,  rtiily  of,  at.  fift« 
reRlMter  to  b*-  kept  for,  «»H.  699 
Mllcltora  may  fonnent  to  hear  raiiBt'ii  at,  098. 
who  may  preilde  at,  698. 


P. 


PAPERS.    See—OiFiLy— IhK  I  mkntw. 

office  copies  of,  when  neccuary,  650, 
how  certified,  650. 

stze  of,  how  regulated,  649. 

traiiHrnlsaton  of,  from  local  officea,  918,  145o. 

by  one  officer  to  another,  916. 
Inatructlons  of  Innpoctor  a«  to,  HSn. 
PARTICULARS. 

aiiuiony.  In  action  for.  584. 

criminal  converiation.  In  action  twr.  .">»-^ 

delivery  of.  when  ordered,  579.  5*»l-583.  r)84r,8S. 

ejectment  In,  587. 

false  Imprisonment.  In  action  for,  58.5. 

Fatal  Accidents  Act.  In  action  under.  58r.. 

grounds  of  belief,  of,  585. 

Insurance  cases.  In,  587. 

libel.  In  action  of,  583,  585.  586. 

malicious  prosecution.  In  action  for.  7)85. 

mltlsatlon  of  damages,  of  matterH  in,  607. 

negligence.  In  action  for,  587. 

order  for,  effect  of,  588. 
form  of.  ir»ori. 

patent   cases.   In,   .'J87.   588. 

pleading,  of,  may  be  ordered,  579-589, 

demand  of,  580. 

motion  for,  580. 

time  for.  580,  .'.81. 

not  guilty  by  statute.  588. 

when  ordered.  581-583,  584-588. 
refused.  583. 
seduction,  in  action  for.  585. 
settled  account.  In  case  of.  585. 
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.  586,  58T. 
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I'Mmci  l.AUn^rtiiiliiiiinl. 
slander.  In  action  of.  .'^8', 
iFSIalor's  caiiacUy.  of.  58i.. 
undue  Influence,  of.  685. 
wills.  In  action  to  set  aside,  r.s.'i 
wronrtul  dlMiilssal.  in  action  for,  .,86. 
I'ARTIES.        -See     AnMlMsTRATioN-M.,R«i,;„    Woman 
OAiiK  Actios,— Par t.xtRs. 
absent,  when  Court  ma.v  proceed  nolwltl„tanrtlnK    l« 

riellts  of.  may  be  saved.  4fiS 
account,  to  action  for,  44i5.  45(l-i. 
Attomey-Oencrai  as  defendant,  42«. 
added,  when  to  I-  served  with  writ.  55s.  .-,7:;,  .-,;:( 

by  order  to  continue  proceedings.  7(iJ  

proceedings,  when  commenced,  as  asalusl.  ,■,:,'. 
In  .M.   0,.  may  [je.  U'2S.  DLTi. 

how  far  bound,  Jt25. 
may  movi'  aealnst  JudKineiw.  4r,3,  (i;,-,.o 
order  adding  them, 
service  of  judgment  on.  4fi:?.  |12'. 

dlstieiLslns  with 
time  of  commencement  of  action  asaln. 
adding,  power  of  Court  aa  to.  .158,  .-iTJ. 
after  judgment,  571. 

amendment  of    statenu.ni  of  claim.  raiis,.iiuni  „ 
application  for.  when  to  be  made,  ."fin, 
appeal  from  order.  573, 
by  amendment,  when  not  allowed.  .■;,-0, 
consent  required  for,  559, 

must   be  in   wrifinK,  .'.'r', 
costs  occasioned  by.  572. 
defendants.  559,  568-571, 

in  Master's  olllce,  923-5,  980, 

See— Mastw:. 
plaintiff's  coiLsenl   reijulred  for.  559.  ,-,B0. 
on  defendant's  application.  .559.  5Bn,  564.  .■fi>c, 
plaintiff's  application.  564-571, 
stranger's  application.  565.  571-2. 
iransmlsslon  nf  Interest   iimilnilr  hlr.  K.  li\: 
order  for.  7fi2.  7r' 

(IlRcharglru 
See     OmiKR  to  Covit.vi  k  i>b«  ,  ,:i,is..« 
udinlnLstrallon.  in  actions  for.  444-451. 
administrators,  as.  431.  444-45] 

when  they  represent  estate,  431, 

do  not   represent  c,  i/,  /,.    I 
ad  tilcm.  Surrogate  Court  mav  aiipolnl.  41' 
alternative  relief  claimed,  where.  419.  423, 
appearance  hy      Roe— AppF..UiAM.E. 
applications  to  add  plaintiffs.  55X.  559.  5H4-5I1S. 


res— .V 

I';:',  i; 


IXDKX. 


N— .MAsrf;R~Mo8i- 


PAKTIES— roH/fnufd. 

applications  to  add  dpfcndants,  S68-571. 

by  third  pprswins,  to  be  added,  as.  "^. 
iisslgnee  of  vhoitr.  in  artion.  In  suit  by,  451,  458-BO. 
asslKH^'C!^  P'^ndentr  lite,  adding  as,  .S71,  758,  924 
attendance  of,  In  offlces  of  Conrt.  467.  69f>    '■  ■.<n. 

Master  may  regulate.  467,    ■->,  ^17. 
Attorney-Cienerjil.   when    iierrssary.  In  ac;    >n     n  -ih  t 


3.  16,--*;.  Nj,-,  i.n, 

theni,  ?<l','. 

iR  with,   l<;7.  12: 
1  asadist,  •>■_:', 


<,.  t..  y.v:. 

oint,  41'.'. 


pp. 


;.;.Ui(      uitent. 

18.  1?>. 

:etlK.ie    testl- 
mo.iy.  noo, 


as  plaintiff.  417. 
defendant.  426. 
beneficial,  liability  of.  to  make  discovery, 
benevolent  aocietleB  as  defendants,  437. 
cfStuis  que  tru.%tpnt,  when  necessary.  431 


character  in  which  the 


4S2. 
unnecessary.  431,  432,  434.  449. 
SUP.  or  are  sued,  to  be  stated  In  writ, 

r.R-fiO. 


rhosr  ill  Httion,  In  action  by  asslpnee  of.  4.51. 
class  action,  how  framed,  43,'i.  441. 
plaintiffs  in.  436.  437. 
defendants  in.  438-439. 
Masltr  may  appoint  solicitor  to  represent.  !'-:6. 
representation  of,  effect  of.  434,  439,  471. 
representative  of.  may  be  appointed.  468-469. 
classes  in  same  interest,  how  represented.  43:>-44:5.  926, 
clubs  as  defendants.  437. 
company,  in  action  by,  566. 

for  fraud  on.  .S66, 
liquidation,  418. 
co-mortpasees.  418. 
conflicting  claims,  in  case  of.  417. 
consent  of  person  added  as  plaintiff  required.  559. 
construction  of  instruments.  In  actions  for,  441-3, 
continuing  proceedln.cs.  order  for,  may  be  added  by.  :.';S-772. 
contribution,  addlnp  as.  when  defendant  claims,  612-4. 

See-THiitii   P.\BTV. 
corporation,  ofllcer  of,  when  he  may  be  made  defendant.  424. 
costs.    See— Costs. 

Court  cannot  make  orders  apaiust  persons  who  are  not,  415. 
Court  may  require  persons  to  be  added  as.  462. 

proceed  in  absence  of,  4CS. 
rrown  bound  by  action  against  Attoniey-Ceueral.  tJS. 
death  of,  when  it  does  not  cause  abatement.  75S-762. 
proceedings  In  case  of,  758-762. 

Ignorance  of.  770. 
representative  of  estate.  Court  may  appoint  on.  441-41: 
dibt-nture  hold'^rf;'  action,  in.  436 
defendants,  addlnp  as,  558-572. 
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TAIiTlES-    <'onttiitita. 

(Jvffi»duiu«,  adding  us.  ayainsi  DlalmirH  L-ons,.iii.  ^.jo. 
Set! — AlAsrut'et  Officj.. 
added.  lo  be  served  with  amended  writ,  yyj, 
appIlcaUon  by  straiiKera,  m  be  added  ni.  oi;.,,  ^71 
to  add  co-defendant.  5Cs-r)7i. 
Btrtke  out  name,  OiiS. 
death,  protft-dlnKB  to  be  taken  in  i-^v  „i.  7:,v;,;.> 
need  nof  be  inten-Kted  ati  lo  all  i.'lii'I  ilHimnl.  1::.;." 

in  every  eiiiis.'  ,w  uLlion,  12'] 
who  may   be  Joined  as,  41P-4:;ii. 
dlrei-lors,  as  defendants,  417. 
discovery  by.     See— Dlsiovbry. 
doubtful  liability  In  cases  of,  i22. 

electing  against  which  of  several  plainiiris  will  iiroced.  1-;    1 
equitable  rights  of.  may  be  enforced,  3.  5,  -^i,  94, 
equity  of  redemption.  Interested  In.  how  addn!.  m  .\i,  {i,,  j,,},, 

lOSl 
See — MoRTQAOi:  Action«. 
estate  of  deceased  person,  represenutloii  of,  46S-H. 
examination  of,  in  Master's  ofBce,  961-;'. 
exclusion  of,  at  trial.  715. 
execuiorK.  as,  431,  444-451. 

administration  action,  in,  444-4;;i. 
when  they  represent  estate.  431, 

persons   '■■■lu-iicially  Ini.T.'St.^ 
\?. 
ih-  hur  turl,  as,  426. 
pffpct  of  representation  in  class  action,  439.  U{>. 
ftrm.  how  It  may  sue.  or  be  sued,  488.  489,  502. 

persons  carrying  on  business  in  name  of,  how  sii.ii.  :,i).',  :,u 

must  sue  in  hisow 
namp,  .'04. 
foreisn  sovereign,  action  on  behalf  of,  418,  425. 
former  practice  as  to  Joinder  of,  416. 
fourth,  whether  they  can  be  brought  in.  61!*. 
helrs-al-law.  representation  of.  In  action  for  construcilon  of  will; 

etc.  441-3. 
husband  and  wife,  as.  416,  42S. 

indemnity,  adding,  when  defenduiu  rlalms.  612.  fill-';, 
infants,  sue  by  next  friend.  474. 

defend  by  guardian.  471. 
joinder  of,  415. 

present  practice  as  to  plaintiffs.  415-418. 
defrndants.  419  li'i. 
joint  confrartors,  adding  as  defendants,  419,  569. 

as  pialntlffs.  417. 
Jointly  and  severally  liable,  419.  569. 

landlord  appearing,  fu  be  named   in  future  proceediiij;s.  Z9:<. 
legatee,  in  action  by,  for  legacy  charged  on  land.   111.  4 If. 
libel  anions.  In,  417. 
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I'AUTIES— t'on/t)iHt(/. 

married  women  as  plaintiffs,  483. 

defendautB,  40:.',  -if^a. 
See — Marbiku  Woman. 
Master's  ottlce,  adding  in.  ;i:i3-5,  1042-:?.  1084. 

added  In,  liow  far  bound.  ftilS.  \*2T,. 

relief  iigalnsl.   not  ordcrt'd.  \*'2T,. 
meaning  of,  2. 
misjoinder  of.  560. 

costs  occaslont'd  by,  41S. 

defendant  entitled  to,  415. 
objection  lor,  bow   raised,  aoS,  56". 
striking  out  iiarties  for,  558,  561. 
mortgage  actions  in.    See- -Mortoaok  Aciiok.s. 
names  of.  to  be  set  out  In  writ  of  summons,  317. 
next  friend,  not  to  be  added,  without  consent,  483. 
next  of  kin,  representation  of,  when  authorized,  441-3. 

when  he  represents  otlier  next  of  kin,  4:12. 
non-appearance  by,  at  trial.  714. 
See— APFKABANCt:. 
non-Joinder  of,  objection  to,  559.  560,  570. 
effect  of,  570. 

Judgment  may  be  Riven  notwithstanding,  46S.  ."iGm. 
objection,  how  raised.  559,  560,  570. 
when  not  admissible,  560. 
luinierous,  in  same  interest,  435. 

when  bume  may  be  authorized  to  sue, 
or  be  sued,  435. 
objection  for  misjoinder,  or  non-Joinder,  how  taken.  4t;s. 
ofilcers  of  corporation,  not  to  be  Joined,  for  discovery  only,  424. 
order  addlns  In  M.  O.,  923-5. 

vacation   not   to   be   reckoned   in   time   for 
moving  against,  639. 
partition.  In  summary  proceedings  for.  12(in. 
partners,  how  they  may  sue,  or  be  sued,  488-501. 
"  party,"  meaning  of  in  Act,  2. 
patent,  in  actions  to  cancel.  18.  13. 

personal    representatives   as.    See-PEUSONAL   Ukpkksem aiivk. 
physical  examination  of  plaintiff,  may  be  ordered,  234. 
plaintiffs,  adding  as.  r.r>8-.')72. 

consent  in  writing  required.  559. 
death  of.  proceedings  In  case  of.  758-762. 
Joinder  of.  416-418, 
striking  out.  558-572. 

substitution  of.  when  authorized.  558-.^.72. 
who  may  be  joined  as,  415-418. 
practice  as  to,  summary  statement  of.  415-416. 
production  by.    Set— Discovery. 

In  Master's  office.  961-2,  964. 
protection  of  properly,  in  actions  f<.r,  447.  450. 
real  representatlv^.s.  when  necessary  to  be  added,  446. 
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VAHTlHa—Continm-a. 

rtiir^wniailon  of  c.  q.  /.  by  tnisiee,  effect  of.  431    4:14 
representutlve  of  deceased  imrty.  appointment  ol.  141  44:;. 

application  for  appoinua.iim 

it  may  be  madt>    441-4. 
"onwnt  of  person  iiiiiminud  n. 

sary,  472. 
discretion  of  rouit  as  1 

Ing,  473. 
may  be  diapensed  whii,  +;,■; 
really,  when  lie  may  !»■  appt.'"!,.).    Ci 
unascertained  persons.  443. 
onboni  pemonR,  442. 
represenied  by  some  of  same  class,  effect  of  jiidKni^i.t.  4:54,  m. 
In  certain  cases  to  be  served  with  o.  v.  of  judi-m. 

residuary   devisee.  In  action  by,  449. 

legatee,  when  he  repreflents  iro-IeKatfHs,  ^u 
reversioners,  joint,  418. 
"serle-s  of  transactions."  in  case  of,  41«>, 
seduction,  In  action  for,  418. 
servioe  on.  of  JudRment.     See    JrrMiMKNr— M.^smt. 

See — SKBTicit. 
severing  In  defence,  unnecessarily.  1335,  1338ft. 
statement  of  claim.    See— Statfmknt  ok  Ci  aim. 

defenct*.     Sec     Statemetit  oy   Dr^TSCK. 
Btrlklnji  out,  power  of  Court  as  to.  ."iriK-r>7:v 

application  for.  how  to  be  made.  '.til.  ".n- 
at  trial,  when  not  served  with  process 
when  not  to  be  done  by  amendment,  fl 
substimtlon  of  plaintiff  authorized,  5RS. 

not  to  be  ordered  withdiit  1 . 
third  party  as  plaintiff,  ."..'.S-.')7J. 
defendant,  f;.'i9-.'(71. 
suing  on  behalf  of  themselves  and  others.  :M9,  4;;.".. 
sureties,  "lay  be  joined  as  defendants  with  principal, 
tenant  in  tommon.  in  anion  hy,  for  Injury  to  rev 
third,  how  brought  in.  612,  iiifl,  tvj<t. 

may  apply  to  set  aside  notice,  fl21, 
replevin  in,  «!!». 
service  of.  620. 
See — TliiRU  Party. 
tor-t.  in  action  for,  421. 
trades  union,  representation  of,  43S. 
transmission  of  Interest  of.  effect  of.  7.'iS-772. 

See — Ounru  nt  Covvin.  f  Vp 
trustees,  when  Ihey  repreaent  «.  q.  t..  431. 

do  not  represent  f.  q.  r.  4H2.  i.'! 
appointment  of  new.  In  aetlon  for.  44J>. 
friiais.  in  actions  for  execution  of.  431-1. 
unborn  persons,  how  represented.  441-3, 


441. 
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Ji.  4;n. 

uppointiii.iii.wiieii 

aadt>.   111-4. 

n  iii'i'oiiii.d  niMvs- 


Hlllil.llll- 


»d  with,  47; 


"fill.  4r,4, 4"!t,  j:i 

"    I'-  of  jtidiEtiU'ni, 

4';3. 
s,  4n. 


'Ss.  44 1. 

.  fir>n. 


al.  IJii. 
'VtTRion,  41S,  4,'(i. 


f 


I'AUTIKS— <'w«('««f(/. 

tiiireiireHeDtfd,  saving  rights  of,  441. 
voluntary   iintncorrorateil  socieiles,  as,  438. 
want  of.  objfi'tlon  to,  rffeit,  of,  ."iTO. 
PARTITION. 

aiciHintinK  iiarlics.  to  bf  made  parties  originally.  \'^G2. 
at'founts.  in  action  for.  12fiO-l. 
adv«>ri>4'  claimant,  not  granted  against.  UiW. 
apiilication  for  judgment  for.  on  notice,  12o9. 

who  may  make,  1259,  12til. 
tu  be  notified,  1262. 
when  infants  interested,  rjr»l>.  1261. 
consolidation  of  apiillcai.o.iii  for,  12ti4. 
costs,  In  action  for,  1263,  1264. 

commission  In  l>u  of,  1IJ23-6. 
it'Vision  of  taxation  of.  i:i4t!. 
dowress,  when  cnlUled  to,  I26:J. 

not  entitled  to,  126:1. 
sum  In  gross,  may  be  allowed  to,  U'tll. 
execuaon  crwlitor,  party  to  action,  efTect  of,   1260. 
improvements,  how  to  be  allotted.  In  action  for,  94S,  1261. 
incumbrances,  inquiry  as  to,  how  made,  1261. 

paid  off.  when  allowed.  1261, 
infant  iiilerested.  must  be  dependant.  1259. 

siieeking  must  get  sanction  of  Court,  1261. 
.ludge  in  rhanibers  may  grant  judgment  for,  1262. 
judgment  tor.  form  of.  1264. 

entry  of.    See— Ji  iKiMKM. 
may  be  obtained  in  Chambers,  1262. 
service  of.  1260. 
setting  aside.  1260. 

supplementary  order  for  salo  ot  other  lands.  1264. 
when  several  may  be  consolidated,  1264. 
jurisdiction  of  S.  C,  O.  in,  20,  26. 

land  In  more  counties  than  one.  applii-ation  for.  1262, 
unpatented  not  granted,  of,  126;i. 

vested  In  personal  representation,  not  granted,  of.  1202. 
Local  Master,  jurisdiction  of.  on  application  ^or,  668,  1262. 

judgments  for.  where  to  be  entered.    Soe-.Ii  i.c;\iknt. 
Master  in  Chambers,  jurisdiction  as  to,  668,  1262. 
moneys  In  actions  for.  to  be  paid  into  C  uri.  12.>9. 

paym«nt  out,  1259. 
niortgag^'e.  when  entitled  to,  126:1. 

imramount.  not  to  be  made  a  party  .0  action  for,  1-64 
motion  for  judgment  for,  1259.  1265. 

evidence  required  on.   i-o- 
OBoial  Guardian,  when  to  be  served  .i(h  notice  ot  motion  for.  ,239 
I)arUe&  to  ajfpiic-atlon  for.  1260. 
l.arty  wnil.  may  he  subject  -^t.  12fi?.. 
payment  out.  order  tor.  to  !>..  made  by  Judge,  11,.9. 
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PARTITION     CoHdiui.i; 

renls  and  iirotlts.  ai.ouul  ..f.  In  anion  for, 
."iile.  whi'n  ordfrfcl  In  anion  for.  l:!tl4. 

effcrt  of.    1:»(J4. 
^^unlnlar.v  anpllcallon  (or.  126:;. 
icnanii.  for  lit.-,  nhi-n  entitled  to.  1263. 

not  entitled  to.  11.'6::, 
not   ordered   aRalnst.    , 
In  iiinimo;i,  whose  share  Is  mortKafted 
title  of  applieant.  proof  of.  IL'HJ. 
truateea  with  iiower  of  sale,  when  not  nrd.  nj 
nnpatented  land.  of.  not  ordered    U*6:: 
r.UiTlTlO.N  .ACT.     Se(-^l-.,»TrTlo.N.' 

iippllratlon  of,  to  Huiuniary  proi-eedlnKH.  I'l. 
I'.Ml'INKRS.     See-  M.\»iK«— P.iKTM  :b.«iiip     tit;, ,  „ 

*N0    DKKAfl.T. 

action!,  b.v.  and  .gainst.  4SS-.".ol. 
addresses  of  plaintiffs  suing  as  a  lirm.  bow  oblaiiu-d,  ;; 
advances  b.v.  when  Interest  allowed  on.  :i:!l. 
apiH-aranee.  authorized  by  acting  pariner.  elTeot  of,  t.i." 
how  entered,  when  sped  in  tirm  niinie,  494. 
may  enter,  under  protest.  4yfi. 
time  for.  4itn. 
carrjhiK  on  business  In  Ont..  how  sued.  48». 

out  of  Ont..  how  sued.  48*1. 
rhnnge  „r.  iltecl  of.  .in  right  to  .sue.  or  to  be  sued 
charging  order  against  Interest  of.  ns:I 
club.  4S8. 

defence  by.  496.  4!»7. 
denial  of  partnership.  497. 

disclosure  of  names  of.  how  enforced.  319.  491, 
dl..i.sohitlon  of  lirm.  service  of  writ,  how  to  be  mad..  I 
ex.eiiiion  against.  498.  499. 

leave   to  Issue,   when  necessary.   19S 


.  tni 


HI.  4K, 

.  490.  : 


firm  name 


one  of  several.  1183, 
.  may  sue.  or  be  sued  by.  488,  489.  ,';u2. 
change  In  members,  effect  of.  491.  492 

person   carrying  on   business  In.  mav  si r  !"■  si 

by.  489.  r,(12. 
aKalnst   firm,  having  common   partners.  .102, 
execution  against.  498-500.  .502-3. 
foreign,  action   by.  490.  .102. 

against.  490.   491.   492.   :i02. 
Judgm.-nt  against,  effect  of.  497.  ."00. 
sued  in  name  of.  appearance,  how  eiiten-d.  491-49,',, 
writ  of  summons,  how  served  on.  491-494. 
Individeal.  may  be  sued.  489. 
infant,  liability  of.  489. 

Inlerest   of  partner  In   partnership   propertv.   bow  exItlMo,  W 
when  alloived  In  accounts  between.  931, 
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I'AKTNERS— <.'o»i((Hue(/. 

Issue  as  to  i>artneriiblp,  &00. 

Joint  contractorH,  effect  of  JixlKmoiit  UKiiln;*!  Komv,  000,  i3Ul. 
judgnu'iH  ugainHt  Hrm,  efTect  of,  4ft7,  5011,  r>i)J,  503. 
action  on,  4!i9. 
In  dt'faiilt  of  appearance,  497. 
j<iri8dlctlon  of  S.  ('.  O.  as  to.  ?..  ."..  it. 
manager,  wlit-n  he  may  be  served  for,  401.  402. 
appearance  by,  not  necesBaiy.  496. 
notice  to,  required.  492. 
married  woman,  execution  against,  498-9. 
names  of,  slalenient  of.  bow  obtained,  329,  491. 

order  for  disclosure  of,  not  enforceable  by  attachment. 

491. 
statutory  declaration  of,  500. 
non-appearance  of.  effect  of.  49(i. 

notice  required,  where  service  not  personal,  on.  491.'.  494. 
persons  served  as,  may  dispute  that  they  are.  496. 
personal  service  on,  effect  of,  498. 

plaintiffs,  names  of.  to  be  disclosed  on  demand.  329,  491. 
receiver,  when  appointed  as  between,  78. 

redemption  by.  of  IntereHt  of  a  partner  charged  in  execution,  1183. 
service  of  writ  of  summons  on.  how  made,  491-»94.  497.  502. 
severing  in  defence,  effect  of.  496. 
"  sleeping,"  when  bound  by  appearance,  330. 
Statute  of  Limitations,  when  It  may  be  set  up  by.  940. 
statutory  declaration  of  partnership,  effect  of,  500. 
surviving,  entitled  to  issue  execution,  759,  1189. 
wilful  neglect  and  default,  not  liable  for,  ?46. 
l'.\RTNERSH!P.      See— Mamkr— I'Mti  ^kks 

VAV\.T. 

assets,  application  of.  In  case  of  Insolvency,  102. 

attachment  of  debts  due  to.  1206,  1207. 

interest,  how  allowed  In  accounts  of.  934. 

Jurisdiction  of  S.  C.  O.  as  to.  3,  5.  9. 
PARTY.     See— Partiks. 

meaning  of.  In  Act.  2. 
PATENT. 

cancellation  of.  Jurisdiction  of  Court  as  to. 

invention,  of.  jurisdiction  of  S.  C.  O.  as  to, 

issue  of,  jurisdiction  of  Court  as  to.  6,  18. 

parties  to  actions  to  set  aside. 
PAYMENT    OF    MONEY.      See-MASTi:R-PAVMKXT    IMO   Coirt-^Pav. 

MKXT   Ol  T  OK  COtUT— PAVMKNTSS. 

appropriation  of.  how  made.  1057-1059. 
into  bank,  how  to  be  directed.  978. 

default,  how  certified.  691. 
out  of  bank,  how  obtained.  978. 
PAYMENT  INTO  BANK.     See— Bank. 


-Wii.Fii.  Neglkct  and  Df- 


.  6.  IS. 


18.  19.     See— Attobnev-Genkral. 
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rAY.MK.NT  r.NTO  lOIKT. 

ii(r..fiiniiri'  of.  1)}-  iiluliiilir,  777,  tki. 

form  or.   14811. 
.\H»iiruiicv  Kunil.  uiidir  l.(mil  TilUs  A,i,  for,  i:im;. 
Iiank.  duty  of.  on  receipt  of  money,  13»7 
Itanks  entllled  to  receive  money,  1386. 

lo   give    rerelpl,    i;;x7 
<  iiiiaillun  Hunk  of  Commerce,  lo  receive  money,  lami. 
foniii,  ilefendant  when  entitled  lo.  on,  7S0. 
vm\».  plalntllT,  wlien  entitled  to  In  cu»e  of,  77|,  7;7.7, 

taxation  of.  778. 
counter  claim.  In  aatlafactlon  of,  781. 
I'onnty  I'ourt  actions,  Ik.  1439. 

for  Infants,  to  be   transinlll.il 
ant.  1393. 
dale  at  which  money  to  lie  credited,  1387. 
debtor  by.  In  case  of  dlniiule  as  to  right  to  the  clehi,  I 
defence  with.  298,  772. 

must  he  pleaded,  77(1. 
before.  772. 

notice  of,  777. 
with  denial  of  liability.  78ti. 
defendant,  by.  In  satisfaction,  772.  773. 

acceptance  of.  by  plaintiff.  77;-751 

cause  for  which  payment  made  lo  W  sji. 

costs  In  case  of.  778-780.  7H1. 

one  of  two  or  more,  771. 

Uiih'  itnder  which   made  lo  be  .stat.il 


direction  for,  1386. 

mode  of  obtulnint!.  ISSB. 
officers  who  may  Issue,  1386,  1387. 
transmission  of,  to  Accountant.  1.1SH. 
dlspeushiK   with,   Offlclal  Ouardlan.   when   to  be   notllied. 
motion  for,  690,  1392. 
orders  for,  to  he  left  with  Accoiinlaiit, 
ayjproved   by   Judee,   i: 
execution  to  enforce,   1160. 

election  of  plaintiff  to  accept  In  satisfaction.  777 
how  made.  1386. 

Infants,  execution  In  favour  of.  how  Indorsed  for.  IIW  l 
Interest  allowed  on.  1380.  13«1. 
judnmenl  for.  effect  of,  1160. 

how  enforced.  1160.  S. .  AiiACiiMrM  ni 
lunatic,  execution  In  favour  of.  how  Indorsed  for.  IIIIAI. 
mode  of.  1386. 

money  in  Court  Is  ht  i  ualmiHi  Irpis  1387. 
nun  acceptance  ot  l.>   plulnlifr.  effect  of.  77S.  779.  7Sii. 
not  an  admission  of  Ilahlllty,   77.'^, 
notice  of,  before  defence.  777. 
form  of.  1480. 


fi9fi, 
139:: 
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1133. 


1S8(). 
1387. 


I'AYMKNT  INTO  l'urUT-(''^)ifi*M(n(. 
ordtT  for,  cflecl  of,  IWt. 

how    I'nforced.   lltin-l.     See - 

framed,  1387. 
.ufunt  L>  birtlKluy  to  U*-  ittalfd  In. 
Jiid^e'tt  directions  uh  lo.  13K7. 
tu  t)f>  entert-d,  1131. 

Itroduct'd  to  oltlccr  tttHultiK  dtr<-t  ion. 
on  application  for  Lhcipi 
dUpi'nhtns  with,  to  be  left   with  Arcoiitiiaiit. 

notice  of  motion.  Tor,  wh  n  to  be  served  on 
Offlclal  Ouardirni.  10(»,  1392. 
plalntlfT,  by,  in  HiitlBfactlon  of  coiinter-clalin,  781. 

lien   on    KOodH.   S7.".. 
receipt  in  d;ipllcale  to  be  jiiven  on,  1387. 

to  be  transmitted  to  Accountant.  1387. 
Rules  as  to,  power  to  make,  '2H'J. 
satlttfactlon.  as,  how  made,  771!-775. 

defence,  to  be  slgnitied  In.  770. 
notice  of,  when  paid  before  defence,  777. 
plaintiff,  wlien  entitled  to  money.  77'..  77ti. 
election  by,  to  talte,  777. 

wltlidrawal  of.  T7S. 
security  tor  costs,  as.  K!t6.  899.  'mki. 
solicitor,  payment  to.  Instead  of.  effect  of.  997.  Hi:*3. 
tender,  with  defence  of.  775. 
Surrogate  Court  for  Infants, 

lunatics,    to    be    transmitted    lo    Accountant. 
13!»3. 

tljlrd  party,  by,  775. 
tort,  in  action  of,  77.'. 
when  Imposed  as  a  condition  of  leave  to  « 
PAYMENT  OUT  OF  COURT. 

administration  action,  in.  how  ordered,  121 
administrator,  when  entitled,  1381.  1382. 
afhdavit,  of  married  woman  entitled  to.  13S9. 

when   dispensed 
application  for.  evidence  required  on,  1387. 
approval  of  Judge,  when  necessary,  1392. 
assignee,   to,  when  authorized,   1382. 
ravent  against,  1384. 
cheque  for.  how  to  be  signed,  and  initialed.  1387. 

maintenance  of  infant,  requires  no  stamp.  1394. 
pr<rripr   for,    to  be  filed.    1387. 
consent,  on.  when  authorized.  899-900. 
costs,  order  to  direct  payment  In  ai.ltor  iuid  not  his  solicitor.  1133. 

to  solicitor,  when  authorized.  1393. 
evidence,  on  application  fur,  13S7. 
defence,  money  paid  in  with,  777. 
executor    when  entitled  to,  1381.  1382. 
fraudulently  procuring,  llabinn   for.  1388. 
Improper,  liability  of  solicitor  for.  1388. 


fvnd.  407-8. 
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rtith,  i:t9fi. 
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IXPEX. 


i'AV.MK.\r  orr  ok  lorur   ,„»i,„„i,/. 

Intunn.  uiom.ji  of,  laoi,  1393. 

liit.T«t  «llow,.d.   and  frnn,   wh,„    dm.,  i,,.,,,^,,.    ,3,,, 

hiiiBllcn.  moni')!!  or,  1391 

m..rrl..d  woman,  ,.n,lll..d   l„,  „mda,ll   „..c,.„uri,   v.y,. 

Mlii'n  dl»|,..i,„.,|  „n^    I 
iwnt  clilldb.>«rlng,  10    niii 
nilitnkp,  by,  rifundlns,  1388. 
monf),  of,  i>ald  In,  In  sallifacllon,  777,  «!i:i 

nililaki',    1383. 
ordfr  for.  10  !»>  approved  by  Jndif,  13!1l'. 
fntered.   1134, 
producrd  on  application  for,  1387 

dal..  of  birlh  of  Infants  ..ml to  1...  «,ii,,l  i„    n 

how  framed,  1387. 
Judges*  direction  hh  ro.  1387. 
reaclndlni:,  when  made  In  error,  1388. 
personal  representatives,  when  entitled  10,  1381. 

survivor  of,   when   entitled   to    n«*" 
purchase  money,   of,  consent  of  purchaser  In.   ns? 
refunding,  when   made  by  mistake,   1388. 
reports  to  be  produced,  on  »   fllcnllon  for.  13S7. 

dale  of  birth  of  Infi.in.   entitled,  10  be  star,.,l  in    '.-» 
represenlatlves  of  d..c,.aaed  „er»on,  wh...i  entltb-cl  10    ISSI    11 
security  for  costs,  paid  In  as,  899. 
solicitor,   llabllliy   of,    for   procuring   wrnngfiilly,   lr.S«, 

where  entitled  to  receive  cosLs.  1393 
stop  order  agalnsi,  when  granted,  1383  4. 

See— Stop  Oroeb. 
survivor  of  personal    ri.presentallves,   when   i.nlltled   to    i:«: 
vacation,  long.  In,  641. 

wrongful,   liability  of  party   obtaining,    1388 
I'AYMK.NTS. 

appropriation  of,  1057.1059, 
Bank,  Into,  978. 

fourt.  Into.     See-PAV.WK'VT  tym  Tout. 
guarantor,  by.  Hen  for,  1063. 
mistakes,  by,  recovery  of,  8. 

mortgage  debt,  on.  when  tbey  slop  Statute  of  l.lniltatlonj.  l(l,i( 
post  diem,  defence  of,  298. 

Statute  of  Limitations,  how  affected  by.  938.  939.  ln.-if,. 
surety,  by.  Hen  for,  1063, 
PKACE   OFFlrERS. 

duty  of,  to  Court,  291, 
PE.NAI,  ACTION.     Sei^-PKJAI.TV. 
cotnpoiindlng.   306,  914. 

Attorney-Genernl'R    ronsrnt,    when    uFfoFFRFv,    ?1 

91 
leave  of  Court,  necessary,  306. 
order  for,  form  of,  9M. 
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ri:NAL  At'TIO.S     VuntiHUiiJ. 

rnits  of.  wti(>n  penalty  rfiiiUu>(l,  915. 

Inruiit  cuiuioi  lirlnK.  3tit; 

tiiforin«>r,  wlii-ii  he  mny   lirlng,  306, 

rf(|Utrfil  to  Klvf  sfciirhy  for  cukIh,  HT6.  88L'. 
penalty.   Klnn'K  prnporllon  of.  in  lit-  pulil   ItHo  Court,  fltfi. 

rHmlMHion  of.   915. 
prtor  Jiidsmetit.  drfviicf  of.   3m.'). 
security  for  e(»»t«.  may  bt-  ordert-d  In.  876.  »«J. 
I'KNAI/rV.     S«'f     FmiKUTi  kk, 

action   for.     Sfi-     I'knai.  Acilu.s. 
relief  against,  jurisdiction  to  uruiit,  90.  ft:'. 
tennH  may  ho  ImpOfK'd  on  relief  against,  90. 
I'KNDING   ACTION   OH   MATTER. 

what  Is.  4!),  r.n. 
I'HSliKyTh:  I.ITK.     Sep     Uh  VY.\y>\:\s. 

iisslgncen.  when  neccRsary  to  be  added.  ,''i7I,  7.*S.  9J4. 

tinder  iH\  Kale,  rlghlH  of,  9:!t. 
HHslRnment.  effect  of.  7.'»8-7B2,  9!i4. 
death  of  partleR.  effect  of,  758-762. 
doctrine  of  (it  peiidrnx.  only  applies  to  land.  !fi4, 
Inspection,    of   properly,   when   ordered.   728.   8T1-4. 
sale  of  perishable  properly.  874. 
rransmlftflion  of  Interest,  effect   of.  7r>8-7fi2. 
waste,  when   restrained.  lS-14. 
PERISHABIJ^*   PROPERTY". 

sale  of  may  be  ordered,  itfiutnite  lite.  874. 
PKUfiOSA   DKSHJSATA. 

Judge  acting  as.  where  no  appeal   lies  from.  HIS.  Il-'IJ. 
appea.    lies,   1123. 
order  of  how   enforced,   112o. 
FKRPKTrATING  TESTIMONY. 

actions  for,  may  be  brought,  299. 

Attorney-General  when  a  necessary  party  to,  300. 
PERSONAL  REPRESENTATIVE.     See— AnMiM-^TBATrov— Pviii  (K^, 
accounts,  may  be  summarily  ordered  to  deliver.  IS.'JS. 
bound  to  make  up,  970. 
passed  In   Surrogate  Court,  by,  448. 
action  by,  or  against,  causes  which  may  be  joined  In,  428.  429. 

may  be  commenced  before  probate,  or  letters  of  admin- 
istration, granted.  451. 
to   enforce   claim   against   nalty,   451. 
administration,  letters  of.  action  by.  before  grant.  451. 
necessary   party  to.  action  for.  445. 
when  he  may  bring  action  for.  450-451. 

ordered  to  pay  costs  of  action  for.  24.').  247, 
451,  1243. 
iidmlnistrator  may  be  removed  l)>   S.  C.  O..  9. 

admlnlatralor  ad  litem  may  be  appointed  by  Surrogate  Court.  471. 
where  he  does  not  sufficiently  represent  estate,  472. 
advice  to.  89,  1232. 
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I'KHSONAI.   llhl'llKSKNTATIVK     r„„l,a«,;l. 

uindnvll   li).  u  III  rrdltori'  rlalina.  •mn. 

UHMi'lfl,  Adinlulan  or,  by,  hh. 

KJIui  lyii,    Irutl,  iwrllra  la  arlluii  li>,  4H,  443 

romiwrniiillnn   fur  nfrvlccn,  allimniiri'  iif.  •>.  s.-.H  »,    l.:,; 
apinirllnnmrnl  of.  059. 
rialm  for,  prior  to  rlalm  of  .r.illi,ir> 
Irntr  In  llru  of,  flTfci  of,  s.',« 
Master  may  allow.  !>r)fi. 
mtaronduct.  how   It  alTcrtH.  ;i:,x 
prlni-lplr    oti    wlilrli    alloxil.    '1:.: 
prior  to  claim  of  credltom.  ft.l'l. 

tmln.  appral  by.  ai  to.  when  allowable.  IIJ 

liiriirri-d  by.   rrrovrrablr  analnal  mtatp.  <i:,?,r, 
Hiidlllty    for.  oti   obtalnlnft  ord«T   to   roriilriii.-  tn 

not   dfllvprltlft  arcountn.   ]:*.«;8. 
of  admlnUtratlon  artton.  :M.'..  ?t7.  4; 
rtroverablp   by.   953-6. 
•  rrilltorn'  rralnn.  to  b.>  pxamlnrd  by.  9(i7 

affldavit  aa  to.  to  b*-  madp  hv.  Ifix 
iti'i-pniii'd.    ri'iiri'm-nlallvp  of.    whm   an    untii<'..»i.jiry   |,i,rt 
dffMtlip  security,  entitled  to  credit  for  value  nf.  <i;-, 
defendant,   when   he   repreiientii  benel!cl.-irles.   4^11-4;:: 
devlaee.  when  bound  by  Jndtment  aaalnsl.  470 
flcro/ufion  of  Ktlnirt  Arl.   rllthia  of.   under.  45.1 
dlKtrlbutlim  of  emate  by.  after  adverllnemenl.  iff.ci   „f 
without  adyertlalnc,  44S 
duty    an   to.    12.'iS. 
under  mliitaken  ronstnirttou  .1 
feet   of.   44«. 
dlspenalni:  with.  46«.  471.  472-4. 
examination   of  creditors'  claims  by.  967, 
executor,  appointment  of  person  to  act  as.  by  S    ('    I), 
trustee.  In   place  nf,  liy   s,  c    ( 
receiver.  In  place  nf.  7',  71 
deceased,  of.   when   necessary   party,   44n. 
removal  of.  hy  S.  r.  O..  9. 
expenses   recoverablo  hy.   953.6, 
heir,  when  bound  by  JiidKment  acalnst.  470. 
Improvements  made  hy.   when   .Tllowed,  'lit 
Infant,  not   liable  to  account.  44(1. 
Injunction  aealnst.  9. 
Interest,    liability   for.   930-932.   93.';-6, 
jtidsment.   for  assets  in  futurn,  ajcalnst.  1129-30, 

leave  to  Issue  execution  on,   when   neces.^j 
aealnst.    for    administration,    when    ref 
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wary.  IIS 
44K.  1:^1 
1211,   12,i 


form   of,   125,'», 

how  far  binding  on  beneflcliirles,   170, 
Jurisdiction,  of,  S.  r,  O,  over,  3,  :.,  9, 
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I'KllSONAI,  IIEFHKHKNTATIVK     t;i,lnii„tl. 
Jimt  AlIowui)ri>ii,  MuitiT  nmy  iiiuki>,  :i.'it)  »iti. 
Icgliry    to,    ilH    l-l)llltit>li:llllloli.    t'Ri't'I    (it,   il.'ili 

dui-H  not   abate,   ^■'ili. 
tnti-rcBi  allowed  011,  uriK, 
Iirlnr  to  rlalniH  of  rri'dlKim.  ^rift. 
jiMwiii   fiiitf  Intviidt'd  .iM  ri'tiiuni-ratliin,  9ril^. 
IfKatHf  liiMtnd  tiy  jiiriKtiivnt  uKaliii>t,   tTn 
mlRConditrt  of,  i-ITi-rt  o'.  on  rtalit   111  riimiii'iinHlion,  It'iS-ft. 

comn.  :*',  vui. 
monry  rKclvpd  by  t'fHitintf  lilr.  comiifiiiHitUiii  (or.  9:i8. 
monumiint  to  tfntator.  allowanr*'  for.  ririii. 
npcrniiary  party  to  anion,  wlii-n  bo  1»,  mi- 

not,  1"2. 
nrdert  and  drfatilt.  wlieii  llulib'  10  ucroulU  tor.  Ml  I 
ni'xl  of  kill.  Iminid  by  JiidBini'ni  «Buln»t,  ns 

when   not   Hufflrli-ntly  reiirem-ntcil  by.    H-. 
(irdiT  10  contlniii'  iirmi'edlnKH.  wlien  \w  may  obtain.  TSJ-R 

obtalnlntc.   Uiiblllty   for  ronti*.   7 
overpayment  by,  recovery  of.  7. 
liarllea  to  action  by,  and  agalnnt.  4:11-4.  4tl  41!l 

See      AliMIM.srHM'l(i>-. 
paylnB  creditor  In  fnll.  when  asaelii  deBclenl.  7.  ml 
legacy  by  mlatake,  recovery  of.  7. 
In   fnll.  elTect  of.  44K. 
payment  0111  of  Court  to.  13XM38J. 
;»fr-ri(-  (id»MMislr«rif.  defence  of,  433. 

effect   of  omittlns   to  set   lip.   i' 

probate,  action   tiy.  before.  4.''il. 

priiiiii  /III-"'  evidence  of  testamentary  capacity,  i.'.. 
profit  nmde  by.  liability  to  account  for.  1136. 

not  BUmmarlly  enforced.  9r.r., 
real  eatale.  when  he  repreaents.  44<i. 
realty,  action  by.  to  enforce  claim  aBalnat,  4.11. 

Judgment  for  admlnlntrntlon  of.  how  obtained,  f,!).  U': 
removal  of.  9.  ;5.  447.  472. 

assets  by.  out  of  Jurisdiction.  417, 
remuneration  of.   see  .supra— compensation 
representative  of  estate.  In  lien  of.  may  be  appointed.  447.  4i, 
consent,  not  appointed  without.  47C. 
Court  may  proceed  without.  4fi8. 
discretion    of   Court    In    appolnlluB. 


Ills, 
473. 


rests,  when  liable  to  account  with.  fCS-li 

revivor  of  action,  by.  7B2-8. 

sale  by    under  /IcfiiliKion  "'  K>lal'<   -li'.  "fi" 

'  notice  of.  when  to  be  given  to  Ofllclal  Guardlnn.  13fiii. 
Statute  of  Limitations.     See    Ai,>n>T«T»v..nN. 
Surrogate  Court.  Jurisdiction  of.  as  to  appointing.  471). 
survival  of  cause  of  action  In  favour  of.  762-8. 
wilful  neglect  and  default,  liability  for,  S41-4. 
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rKTITlO.N.     s,-,      I'KirrrciN   ,)k  Hnin, 

addrfss  of  p..lltloner,  or  his  sollHtor,  whfi,  ,„  h.  |,„,„„  „ 

orlKlnallns  notice  lo  be  srrvpd  In  llpu  of.  sis 

IHtltlon  of  right.     See-PKrniox  m-  Riciii. 

Iielltloni-r,  mranlni;  of.  In  Act,  S. 

lirlnti>d  or  written,  may  be.  ,189,  (i4S. 

Hcundal,  In.  ,>73. 

service  of,  hours  for,  657. 

out  of  Ontario.  347,  364-3H.-,. 
iiulel    title.     Sei'— QttETi.Mi  Titi.k.s. 
whether  and  In  what  cases,  same  may  be  Hied   3"-, 
I'KTITIO.NER.     Sei^-Pmrios, 

ineanlnK  of.  In  Act,  2. 
I'KTITION  OP  RIGHT, 
amendment  of.  1399. 
iimoieas   iiianut.  Judmnenl  of,  1400. 
appeal.  1398.    Se<^-ArPKAl.. 
appearance  to,  1398. 

arbitration,  reference  of,  lo,  1398.     See-AKii!iR«Ti.iv. 
Attorney-tJeneral.  service  of.  on.   1397. 
certificate  to   Provincial  Treasurer  of  result,  form  iif    l.^3o 
costs  of.   1401. 

counter-claim  may  be  set  up  by  Crown.  1398. 
damages.  Judge  to  assess.  1400. 
default  of  defence,  proceedings  on.  1399. 
discovery,  1399. 

evidence  on.  rules  as  lo,   1398.     See-  Eviipkmc. 
/f(i(.  for  nilng.  1397. 
form  of,  1396,   1538-9. 
bearing  of,  1399. 
history   of.    1395. 
Indorsement  retjulred  on,  1397, 
Issues  of  fact,  to  be  tried  by  Judge.  1400 
Judgment  on,  1401. 

certificate  of,  to  Provincial  Treasurer.   14"!. 
effect  of.  400. 
motion  for,  1399. 
Ueutenant-Uovemor,   to  be  submitted   to.   1397. 
flat   of,   necessary,   1397. 
Prov.   Sec.   liability   of.   fur  hut   Milmililiii 
to.  1397. 
nature  of.  1395. 

notice  to  appear,   form  of.   1539. 

Itetltloner  may  be  required  to  give  serurlty  for  rests.  ^^^^ 
pleading  to.  rules  of,  1398,  1399. 
default  of.  1399. 
time  for.  1397. 
procedure,    on,    139.'i.l40], 
;"•'*  nnifi-sm,  application  to  take.  1399. 
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PETITION  OF  RIGHT— Continued. 

Provincial  Secretary  refiisiiiB  to  submit   to  Lleutrii ant-Governor, 

llablo  to  action,  1397. 
respondents  to,  subject  cannot  be  named,  a.s.   i  >97. 
Iiule».  how  far  applicable,  139r.,  1398,  1401. 
security  lor  costs,  1399. 
service  of.  bow  to  be  effected,  1397. 

on  persons  In  possession  of  property  claimed.  1397. 
set  off,  1398.     See— Set  Orr. 
special  case,  1398.    See— Spkcial  Cask. 
statement  of  defence,  to,  139S. 

third  parties  interested,  how  to  be  served,  13Jt7,  1398. 
trial  of,  1400. 

by  Judge,   without  Jury,   140O. 
when  it  may  be  filed.  1395-13P6. 
PHOTOGRAPHS. 

documents,  of,   when   allowed,  832,  873. 
PHYSICAL  EXAMINATION. 

plaintiff  may  be  ordered  to  submit  to,  234. 
PLACE  OF  TRIAL. 

appeal  from  order  changing.  706. 
change  of,  702-706. 

grounds  for,  702-6. 
In  C.  C.  actions,  701.  702,  1438. 
not  to  he  made  by  amendment,  550,  70r>. 
contract,   when  fixed  by,  702. 
County  Court  actions,  in,  70l,  702.  1438. 
ejectment,  in.  700,  702. 
how  fixed.  700. 
Judge  may  appoint.  703-705. 
sutement  of  claim   to   specify.   700. 
statutory  provisions    as  to.  700,  701. 
PLAINTIFF.      See  -  Di.srovF.RV  —  Mastkb  —  P.uiTiES  —  Statkmfnt    or 

acting  in  person,  may  give  notice  of  appointment  of  solicitor.  914. 

service  of,  when  address  omitted,  326. 
addition  of.  authorized,  558-572. 

consent  required,   559,  565. 
address  of,  solicitor  to  disclose,  327. 

service,  where  omitted,  or  InsufDclent.  326.  654-5. 
when  to  be  indorsed  on  writ.  326. 
changing  solicitor.  904-14. 

character  in  which  he  sues  to  be  stated  in  writ.  317.  319. 
class  suit.  in.  how  described.  319. 

when  It  may  be  brought  by.  43.';-451. 
confessing  defence,  arising  after  action.  610-1. 

costs  on,  610. 
estopped   from   bringing   another   action.   610. 

counter-claim,  may  be  set   up  by.  ^X^^ 
gpp — Cor!(Trn-cLAiM. 
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dMlh  of.  758-60,  766.  770. 

defence  of.    to    counterclaim,    time  for.   .-.l.', 

liUcovery   by.     See— DlsrovcRY. 

<toci.raent«.  notice  by.  to  produce,  for  discovery.  K-;:.,  sj,;   v'fl 

to.  to  produce  for  discovery    8";    s^'fl 
election    by.   as    to   which    of   seveml    defendants.   h,."„in   |,r„c 

eiiultable  rights  of.  to  be  Riven  effect  to.  X  r.-LM.  'H. 

See— Eqt-iTABi.K    Rights. 
Infant,  sues  by  next  friend.  47J. 
Joinder   of.   416-418. 

joint,  and  several  claims.  Joinder  of.  by.  427-429. 
Set^  r,M  sKS    UK    .\t-rin\ 
Mmallc.    17S-482. 
meaning  of.  In  Act.  3. 
notice  of  trial,  when  he  may  give.  7t»r. 

change  of  solicitor,  904-14. 
not    to   be    delayed    by  questions   between    cl,.fe,„lniils  „,, 

party.  630. 
one  of  several,  motion  by.  662. 

partners,  names  of.  to  be  disclosed  on  demand.  329.  491. 
satisfaction,  election   by,   to  accept  money  paid  in  iis.  77 
piece,  how  to  be  signed  by.  1157-8. 
entry  of,  1168. 
service  of.   where  address  omitted.  326.   654.  fifiS. 
severally  entitled.  Joinder  of,  41fi.  417. 

counter-claim  against.  418.  .'.21. 
separate  trials,  may  be  ordered,  llfi. 
solicitor,  changing.  904-14. 

acting  by.  may  give  notice  of  Intention  to  act  in 

appointed  by,  after  writ  Jutted,  914. 
BUbslltulion  of.  authorized.  568.  .159.  .■,67.  568. 
third   party,   as,   568-572,   626. 
suing  In  person,  service  on.  326.  654665. 
surviving,   when  entitled   to  issue  execution.   118» 
third   party,   substitution  of.  as.  626. 

plaintiff  adding.  622. 
nnanthorlwd  proceedings,  how  far  bound  by.  328 
witness,  may  be  notified  by  defendants  to  attend  ks.  71  > 
writ    of  summons.    Indorsement    of  address   of.   ou. 
claim.   317.   318. 
.See-  Whit  or  Simmo.vs. 
wrong  person,  as.  substitution  of  another  In  place  of. 
PLEADING.S.     See— 0<iUMTHi-ri,AlM— l)o<iMK.M.s— Joisr.KK 

PJTITION— PTTITIO-!      Ot       RPilll        PSIKKKlUVriS      Rn' 

~SrtTT.Jir.:>r    or    Clmm- .SrvrKMKNT    of    Out- 

Party. 
abatement,  plea  in,  not  admissible.  :.93-4. 
administrators,  defendants,  by,  1129. 
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FLKADINGS-  ('yH/*«Mt'c/. 
udnilttHlons  In,  5!)4. 

neglect   to  makf,  costs,   ,'j!*4.    1341. 
to  be  made  in,  534. 
address  of  solicitor,  or  suitor  tiling,  lo  bf  staled  on.  589, 
agreements,  allefjallonB  of,  in,  tiOL*. 
ullegutlons  In,  5S»-t)(JS. 

oC  malice,  fraud,  etc.,  tJyO-l. 
amended,  date  of  amendment,  etc..  to  be  marked  on,  5J8. 

delivery  of.  time  for.  557. 
amendment  in,  by  consent,  at  any  time.  55:.'. 
at  trial.  552. 
costs  of,  557. 
facts.   Inconsistent   wltb    previous   pleading,   must   be 

set  up.  by,  606-7. 
how   to  be  made.  552.  558. 
leave  to  make,  application  for,  552. 
leave  by,   551,   552'557. 
may   be  ordered  at  any   time.   552-557, 

made  without  leave.  549. 
not  allowed  In  long  vacation,  639. 

except  by  consent.  552. 
parties,  as  to,  558,  559. 
pleading  to.  551,  552, 
pleadings,   when  closed  after,   536. 
prncipt:  on.  549. 
principle  on  which  allowed,  552. 
terms  imposed  on,  557. 
time   for    making   without   leave.   549. 

under  order,  557. 
when  allowed,  554,  .^55. 
embarrassing.   574. 
refused,    555-557. 
scandalous,   573-5. 
arguments,  not  lo  be  stated  in,  592. 

averment  of  performance  of  condltlon.s  unnecessary  In,  a99. 
had  In  law.  striking  out.  544-6,  575-9. 
rhrlstmas  vacation,  no.   reckoned  In  time  for  delivery  of.  629. 

dose  of.  535-fi,  707.  ,  ,    .     ^.         c-a 

action   may  be  dismissed  notwithstanding.  808. 
note  of.  may  be  entered  on  default,  .=i36. 

effect  of.  536.  857. 
notice  of  trial  may  be  given  on.  707. 

common  counts  inadmissible,  593. 

concise  statement    of  material  facts.  In   contain.   589. 

condition  of  mind,  allegations  as  to,  in,  601. 

conditions  precedent,  allegation  of  performance  of.  ..99. 

confession  of  defmce  arising  after  action.  610-1. 

contract,  bare  denial  of.  effect  of,  in,  60S. 
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I'hKAMKGS-  fonlinuiil. 
coplM  of,  650. 

See — CopiEK. 
roiinsel.  Blsnaliire  of,  iiniiecessary,  594. 
countw-clalni.     Se»— Coiixhiiwhim. 
dale  of  flllne,  to  he  marked  with,  .'■>89 
dales,  10  be  In  flgures,  689. 

rtefamallon.  partlcillarn  of,  required  In.  583.  .=;8.-.  ; 
defanlt  of,  Jiidmnent    how  obtained  on,  857-S(i4. 

ns  between  plaintiff  and  third  party.  8ii( 

defendant   and   third    parly.   si;i 
inortKaRo  actions  In.  .".;{T. 
nollns  pleadings  closed  In  case  of,  530 
defence,  all  grounds  of.  to  be  stayed  In.  69.-. 
arising  after  action.   608. 
of  plaintiff,   to  counterclaim,   lime  for,   r.l.",. 
withdrawal  of,   790. 

See— .Stati^meut  of  Dkkkxci:. 
delivery  of.  589. 

after  time.  509.  612.  537. 
time  for.   608.  611.  512,  513,  533,  ,134. 
enlarging   by  consent,  633. 

order,  633,  637. 
when  not  to  be  made  In  vacation,  639. 
denial  iif  representative  character,  must   be  pleaded.  r,i 
contract,  elTect  of,  603, 
Incorporation    must    be   pleaded,    603. 
discontinuance.    786.     See -DisiovriM'ASrK. 
documents,  effect  of,  to  be  stated  In.  ,599. 

not  to  be  set  out  In,  599. 
dower.  In  action  for,  .''.91. 
easement,  claim  of.  In,  691. 
English,  to  >.e  In.  293. 
ejectment.   In,   603-5. 
embarrassing,  striking  out.  429,  574-579. 
enlarging  time  for  delivery  of.  633,  637, 
equitable  defences  may  be  set  up,  39-41. 
equitable   title.    In    ejectment.   36,    604-6. 
evidence,  not  to  contain.  .'>89.  ."i92. 
executors,   defendants,  by,   11J9. 
facts  presumed,  not  to  be  stated  In.  602. 

Inconsistent,  not   to  be  set  up  In.  606-7. 
to  he  staled  In.  589-.594. 
tiling.   589. 
form  of.  589. 

form  of  action,  need  not  be  specified  In,  r.93. 
fraud,  must  be  pleaded,  600,  601. 

allegations  of.   In.  6.  2oG.  600.  601. 
frivolous,  may  be  stnick  out.  67S.  674,  575. 
grounds  of   defence,   to  be  stated  In.   .'19.''.. 
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I'LEADINGS— C'oHfiHue. 

hours  for  service  of,   t>57. 

iKnorancf,  whfn   relied   on    muitt   be  pleaded,  6W,  6(11. 
Illegality,  facts  shewing,  to  be  set  out  in,  592. 
immaterial  Issue,  tendered  by.  may  be  struck  out,  575. 
impertinence,  In,  574,  575. 
implied  contrurt,  bow  to  be  stated  In,  6)*:;. 
Inferences  of  law  not  to  Ih*  mated  In.  'i'.y2. 
inconsistent  facts,  not  to  be  set  up  in,  606-7. 
inconsistent,  not  necessarily   to  l>e  struck  out,  575,  577. 
inconsistent   with   previous  pleading,  tnadmis-slble,  606. 
incorporation,  to  be  taken  to  be  admitted,  unless  denied,  603. 
informal,  effect  of,  858. 
Justification,  to  be  specially  set  up  in,  590. 
language  of,  to  be  English,  293. 
law,  conclusions  of,  not  to  be  stated  in.  602. 
questions  of.  how  rat-ied,  537-541. 

prellmli.:'.iy    trial    of.    430.    431.    538-541. 
libel,  words  of,  to  be  set  out  In,  590. 

mitigation  of  damages,  602. 
long  vacation,  not  to  be  reckoned  in  time  for  delivery.  639. 

pleadings  not  to  be  delivered  in,  except  by  consent, 

639. 
malice,  allegations  of.  in.  600.  601. 
"material  facts,"  what  are.  591. 
matters  arising  after  action,  609,  610. 
meaning  of.  In  Act.  2. 
name  and  addresp,  of  solicitor  filing,  to  be  stated  on,  589. 

suitor    filing,   to    be   stated    on.   589. 
negligence,  allegations  of.  In.  601. 
"  never  indebted,"  Inadmissible,  593. 
new  matter,  how  pleaded,  606,  607. 
non -performance  of  conditions  to  be  pleaded,  599. 
no  reasonable  cause  of  action  or  defence  shown  by.  r)41-6. 
note  of  default,  may  be  entered,  536. 

efect  of,  536.  857. 
"  not  guilty."  Inadmissible,  593. 
"not   guilty  by  statute,"   how  pleaded.   605-6. 

particulars  of  defence  may  be  required. 
605. 

notice,  allegation  of.  In.  602. 

of  action,  want  of,  must  be  pleaded.  595. 
dishonour,  want  of.  must  be  pleaded.  595. 
obscure,  may  be   required  to  be  amended.  576. 
paper,   size  of,  on   which    to  he  printed,  or  written.   r>H9.   648-9. 
particulars  of.   may   be  ordered,    579-589. 

See— PAiiTirrf.AR.'i. 
partnership,   denial  of.  in,   603. 
parts  of,  may  be  struck  out.  576. 
payment  must  be  pleaded.  595. 
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i'l'KMnSiia—VoHtinued. 

payment  Into  Court.  29ii,  77J-776. 

IHTformancp  must  h*-  ttlt'.idt>d.  5ft,->. 

I'Icnc  administrotit.   Ill'**, 

prolimlnary  trial  of.  .„,.  «tlon8  of  la^x    nils,.,!  hv    r.,> 

prlntrd.  may  bp.  58».  fi48.9. 

reKulatlons  as  to.   B4.'*. 
vIlcKP  miiHi  be  set  up  In,  595. 
prolixity   In,   574,  592. 
'■  purchaser  for  \a]w."  defence  of.  need  not  he  .vpn  ^s 

rerovery  of  land,  defence,  how  pleaded.  fiftS-Ror. 

release,  must  he  pleaded.  51*5. 

relief  claimed,  to  he  ftpecined  In,  598-9. 

reply.      See— Replt. 

representative   character,    denial   of.    In.   6un 

rt:i   iudirntfi.   must   he  pleaded.   597. 

rules  of,  589-611. 

Hcandalou*.   may   be  struck   out.   573.   574. 

ordered    to    he   nmenderl.    ^74. 
separating  Issues  at  trial.  480. 
service   of.    50851^.    557. 

hours  for.  657. 
necessary.  589. 
on   solicitor.   653. 

or   his   aKPnt.   fi.'^fl, 

hours    for.   fi?;;. 
suitor.  actlnjE  In  person.  654  5. 
"set  off"  In  the  old  form.  Inadmfsslhle.  .'Ifl.'! 

See — Srr  off. 
Blenature  of  counsel,   unnecessary.   594. 
silence  of.  no  admission.  597 

exceptions    to    rule.    "iflT.    .*'»S. 
slander,  particulars  required,  59ft. 

mitigation   of  damafc.'s.   In.    607 
solicitor,  name  and  address  of.  to  be  marked  on.  :.«!>. 
statement   of  claim.     See— Stattsikxt  or  Ci.aiw. 
statement   of   defence.      See — Statkmi-:\t   nr   Tir.rr.srr 
statutes,   generally,   how   set   up.   In.   595.   ri**?. 
Statute  of   Frauds,  defence  of.   must   be   pleaded,   r.'t.'i '; 

Limitations,    when    It    must    be    pleaded.    :^'t' fi 
striking   out.   429.   513.    541-6.    574-579. 

appeal    from    order,    when    enfertafnrd     "^ 
Master    In    rhambers.    Jurtsdirtinn    nf,    ».«    I' 
statements  In,  .577. 
style  of  cause.   In.   513.   514.   649. 
sums,   to  be  in   figures.  In.   589. 
under,   should  be  set   up  by,  1054. 
third  party.     See— Tinitn  Pamt. 

time  for  delivery.     See    -Si atkmkht  or  Tr.Ai w— STAT»:MKy 
KKNf'K— Reply. 
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I'l.KADINUS—nmfijtiicJ. 

iltle,  tn  ejectment,  how  set   up.  In,  603-5. 

transmlsflton  ot.  by  one  otflcpr  to  another,  !pH1. 

typewritten,  may  be,  589.  648. 

true,  not  8iifflrient  to  enlltlp  luirtv  lo  Jiidpmenl.  721. 

unconventional  form  of,  5!*3. 

vnrntion,  nni    to  be  nniended   or  delivfrrd   tn.  except    by  consent. 

computed  In   time  for  delivery   of,  639. 
amending,   639. 
vexatious,   may  be  struck  out,  513,  575. 

wilful    neRlect   and    default.   jilleeallonH  In.   unnecessary,   for  pur- 
pose of  reference.  ^"2^. 
written,  may  he.  648. 
POSSESSION,        See — E,[K* 'imknt-   Exkcv  rioN^MoKTtiAdK      Actions  — 
QrlKTINC    TiTl.rs— ^.M.KS    iiv     ili»:    roiRT. 
action   to  recover.     See— EjeCtmk.st. 
execution  lo  recover.   1163,  1164. 

mortgagee  taklns.  liability  of.  S36-8.  ft44.  fl45.  ft47.  1061. 
occupation  rent  for.  mortpagee'B  liability  for.  ft44.  94.'"..  947.  U'fil. 
order  for  delivery  of,  bow  enforced.  1163.  1164. 
retaking,  after  execuiion.  116.'i. 

summary   application  for,  by  purcbaser.  996.  lftOO-1. 
writ  of.     .See— ExKriTlON. 
POrNDAGE.      Se«— Siu:RIKK. 
POWER. 

defective  execution  of.  wben  relieved  against.  7. 
general,  execution  of.  effect  of,  4S7. 
PRACTICE.     Se(^— PRocFiM  UK. 

criminal  cases.  In,  not  affected  by  .lud.  Act.  308. 

former,  how  far  superseded  by  Ttulf.i.  314. 

Judges  to  report  annually,  as  to.  290. 

HuU'it  governing,  power  of  Supreme  Court  to  make.  287. 

PI!  urirK. 

cheques  to  be  Issued  on,  1387. 

execution,  for.  to  Issue  on,   1441,  1478. 

forms  of.  1477-8. 

judgment,    in    mortgage   actions.    1036-1039. 

motions  m  Weekly  Court  to  be  set  down  on.  697. 

order,   to  continue  proceedings.  269.  762. 

deliver,  and  tax.  bill  of  costs.  269.  271.  1425. 
replevy  goods,  865,  866. 
return   execution.   269,  1194. 
for  sale.     Se^-MoRTiiAfiK  Actions. 
security  for  costs,  269.  889.  891. 
taxation  of  bill  of  costs.  269.  1425. 
who  to  issue,  2G9.  271. 
orders.  Issuable  on.  268-9. 

who   10  iHSue,   269.   271. 
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''/.•  icipt:-  voHiiii iiid. 

replevin  order,   win.,,  ohluh.aWe  ou.  ui.  m 

rpcorilB  lo  bf  Iranwnltted  ou.  316. 

transmlHlon  ot  paptrii  on,  916. 
I'HKCEDENCE. 

of  Judges,  31,  31'. 
t'KECEPTS. 

.■hesidenT""""'  """■"  '°  "  '""'""  '"""  '■••""'"  """■■ 

Apptllate  DlTliloi,.   who  to  bo.  31. 
High  Court  DlvlBlon,  who  to  be,  31 
I'Rl.NCII'AL  AND  AGENT, 
uccounts  betweel,,  933. 
I'HISONS. 

»ol«.  lo  be,  ot  8.  C.  O..  291. 
I'llIVY  COUNCIL. 

alBdavIt  verifying  petition  to.  185. 
amendment  may  be  allowed  by,  ISO. 
up|>eals  to,  170-193. 

a»  of  right,  170. 
cosu,  recoverable  on.  189. 
dUmlual  of,  for  want  of  prosecution,  lax 
formd  pauperia.  In.   173.   177,  179. 
from  Supreme  Court,  170. 
apptaranri-  by  appellant,  notice  of,  180. 
reapondenl,   183.   184. 

notice    of,    183. 
case  for  appeal,   IS7. 

form  of,   187. 
lodging.   ;87. 

notice  of,   187. 
caveat   against   lodging   petition,   186. 
certlBcate  of  judgment  of,  to  be  entered,  IU9. 

elfeci  of,   1150. 
costs  awarded   by.   taxation  of,   189.   193. 
cross  appeal   to.   173. 
defence  In  forma  imittnTiit.  1S4. 
delay  In  setting  down  appeal  to.  18:'.  183. 

printing  case,  181. 
dismissal  ot  appeals  to.  for  want  ot  prosecution.  183. 
execution,  when  stayed  on  a)    e»l  to,  175,  176. 

Hal  to  stay,  on  appeal  to.  how  obtained.  177 
facts,  will  not  disregard  finding  of  Court  below  on.  I"C 
hearing  of  appeal  by.  188. 
JiidRment  of.   189. 

certlllcate  ot.  to  be  entered.  1119. 
enforclns.    192. 
leave  to  appeal  to.  when  necessary.  171. 

proceedings  to  obtain.  171.  178.  179 
when   granted,  or  refused.  171.   172.  173. 
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non-appearance  of  respondent,  184. 
non-proeecutlon  of,  182,  183. 
order  of,  to  be  entered,  192. 

enforcing.  192. 
petition  of  appeal,  181. 

form  of,   182,  185,  18li. 
service  of,  185. 
printing  cas*'.  on  appeal  to,  regulations  for.  179,  181. 

time  for,   181. 
proceeding!*  in  formal  matters,  186. 

quashing,    173. 
reasons  given  for  Judgment  of  Court  below,  to  be  transmitted,  180. 
record,  transmission  of,  on  appeal  to.  179,  188, 

printing,  179,  180,  181. 
restoring  appeal  to,  183, 
revivor,  petition  for,  186. 
Rules  of,  178192. 

may  be  relaxed  by  Committee,  190. 
scandalous  matter  In  petition  to,  186. 
security  to  be  given  on  appeals  to.  173. 

form  of.  173.  174. 
where  not   necessary,   177. 
settinp  down  petitions,  186. 

special  case,  appeals  to,  may  be  in  form  of.  181. 
solicitors,  how  admitted  to  practice  btfore.  178. 
staying  execution  pending  appeal  to.  175,  176-177. 

security  required  for,  176,  177. 
tariff  of  fees.  in.  1!M-192. 
withdrawal  of  appeal,  182. 
petition,  186. 
PROBATE. 

action  before.  451. 

letters,  iirima  luck:  evidence  of  testamentary  capacity.  25. 
Supreme  Court  cannot  grant.  24.  25. 
TROCBDURE.     See— Pbactice. 

Judges  of  Supreme  Court  annually  to  consider,  289,  -90. 

may   make  Rules   to   regulate,   287. 
PROCEEDINGS.      See— Amknumes  r— PKTirioN-Pi.EAOixts. 
amendment  of,  may  be  authorized  at  any  time,  642-5, 
certiaed  copies,  admissible  as  evidence.  741. 
commenced  In  oHlce.  where  first  document  tiled.  1405. 
copies,  olllclal.  when  dispensed  with,  650. 
demand  of,  to  ba  in  writing,  651. 

time  for  deliverins  after,  651. 
payment  for.  651. 
See — Copies. 
dismissal  of.  for  not  giving  security  for  costs,  894. 
formal  defects  in.  not  to  invalidate.  642,  615. 
forms,  prescribed  by  Piites  to  be  used.  1441. 
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l'H(«KEi)IN(!s     i;,Hliiiitfd. 

'"'""■  '"■">l !•  '""Uln.il  111,  i„  bf  doHii , ,,,, 

Ih.  Ruin.   H«l.  '"" 

houn  for  wrvlcr  of,  «ri7. 
IrrfKul.rlly   In.  fin-,  645.     fi..^-  Iukk.,!  i.Amiv. 

not  to  affprt  purrhancr.  Ofi.'i,  kij.^. 
waiver  of,   fi47. 
MOliconilillunrr   Willi   (.•ii/,»,  ettrct  o(.  on.   lil.V 
olIlM  In  which  lo  br  niriird  on.  HUH. 
Wlwr  for.  iliF  of.  rriulatlon  u  (o.  589.  «)s'i 
Mrly  In  cantrmpt,  what  may  ly  lakin  by.  im. 
prlntpd.  rritulatlona  an  lo.  In  appeal.  Icisj.g. 

Privy  Council.   179.   |hi 
neciirlly  for  cmita.     SM^SaiTtxTV  roa  Cihtn. 
wrvio'  of.     SiH'— !i>:R\  KK. 

nhort  atyle  of  caiiar  In.  when  aiithorlied.  649. 
full,   when   necpsaary,  649. 
may  of.     See  -Sr.wi^fd  PatMicKni m;h. 
■tyle  of  cauic.  In,  Hi. 

lo  be  carried  on  In  olTIco  where  comniciiced.  1406. 
Iraninilulon   of.   from  one  ofllce  of  Court   lo  anolliir,  9I«. 
vacation,  certain,  not  allowod  In,  639. 

See— VArATlox. 
where  to  be  deemed  to  be  commenced.  140."^. 
Pliu  I'OXfKSHo.    See— Pmrioii  or  Rtoht. 

PROniCTIO.N  OP  DOCCME.NTS.    See-  -t>I«rovmv~Evn.tN. .-  M>.i 
Sirnir.. 
amdavit  on,  form  of,  1475-6. 
default    In.     See— DiHiovKRV. 
Ill   other  suits.  916. 

Manl.r.   power  of,   to  order.  961-2,  864. 
notice  to  produce.     See — Dihcovrry— Norlo:. 
order  for.  on  examination  of  witnesses,  815.  Klfi. 
originals  not  lo  he  left  In  Court,  when  produced  by  ,.lHr.r,  741 
iwrsons  not  parties,  by.  how  enforced.  8R1 
irlvlleKe  from,  may  be  claimed,  85S, 
rteferee.   power  of.   to  order,  490,   961-2.   964. 
referred   to  In   pleadlnitB  or  amdavlts.   hoiv   enforrcil.  >:,l 
Special  Examiner,  power  of.  to  direct.  »il4.  816 
PROHIBITION. 

application  for.  how  made.  12      '. 

ground  for.  1283. 
costs  of,  1284. 
County   Court,   not   to   be   directed   lo.   where  case  ran   hf  fntn 

ferred,   1313. 
Court    may   require  notice  to  be  given   to  any  iiersoti  iiil<Tcslfi 

1L'« 
Jurisdiction  to  granl,  1283.  1284. 
I^cal  Judges  Jurisdiction  as  to,  1284. 
Loral   .Masters  cannot  grant,  1284. 
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MBstt>r  In  i'hamb4TH  cannot  grant,  12H4. 

motion  (or,  1284, 

ordfr  of,  may  1m»  ftrant^d,  1-K3. 

rorm  or,  1516, 
writ  or.  ubolUhrd,   l:;83, 
■  PROPER   omCER." 

nifanhiR  of.  In  Act,  n, 
PROPERTY. 

delivery   of.   iinnlfnh-  Jiff*,   whfn  oriitTfii.  jT.'i. 

detention  of.  iieiiilnilf  liti:  order  for,  may  lii-  iiruntod,  «71. 

entry  on  land  i)i'n<li-itti'  lilr  may  lie  authorized,  872. 

inspection  of.  piruhnlr  lilr.  order  for.  may  be  granted.  "28,  8711. 

Hen  on.  amount  of.  may  be  ordered  to  he  paid  Into  Court.  87.';. 

perishable,  sale  of.  iirndriilr  111'',  may  be  ordered,  874. 

photoKrapbfl  of.  when  allowed,  873. 

preservation  of.  itrnilfntf  lilr,  order  for.  871-2. 

samples  ot.  may  be  ordered  to  be  taken  ix-nilrnir  lilr.  871-2. 

Inspected  peHcleH  (f  (ife,  87 1  -3. 
sale  of,  prtidentr  lilr.  when  orderd,  871,  871. 
Pl'BUlt'   RECORDS. 

BUbpcena  for  production  of  originals,  order  for.  74u.  711 
originals  not  to  he  produced  wliere  copies  will  suffice.  741). 
PUFFER.     See— S*;.»:«  nr  THr  Corar. 
PITRCHASE    MONEY.      See— P.WMr.M    cut    ok    Ccinii    -Pircmasks— 

Sales  "y  Tiif;  CoraT. 
PURCHASER.     Sei^SAl.K.'i  hv  thk  Coi  «t. 
compensation  to.   1(103-5. 

concurrence  of  parties  Interested,  wani  of,  not  to  alfecl.  «9».  ini^i. 
consent,  want  of.  not  to  affect.  996.  1015. 

of.  to  payment  out  of  Court,  when  necessary.  1389. 
conveyance,  entitled  to,  236. 

execution   of,   237. 
rerusal   of  vendor   to  execute.    '"7. 
lender   of.   by.   1018. 
Improvemenls.  by.  right  to  allowance  for,  948. 
Interest,   liability   for.   997-1000. 

Irregularities  In  proceedings,  not  to  affect,  995,  lulS. 
jurisdiction,  want  or,  not  to  affect.  995.  1015. 
notice,  want   of.  not  to  affect,  995,  1015 
occupation  rent,  liability  tor,  946-7, 

when   entitled,   to   charge  vendor   with.   916. 
proceedings,  regu'arlly  of.  how  far  bound  to  ln.,ulr,.  "»^^°-^««- 

Sheriff's  sale,  nt,  priority  of,  1063. 
vesting  order,  effect  of  taking,  236. 

not  bound  to  accept.  236. 
wilful  neglect  and  default,  when  no.  liable  tor,  tHO. 
..PURCHASER   FOR   VALUE   WITHOUT   NOTICE." 

etiultable  right,  resulting  from,  when  It   may  be  set   up.  l"- 
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Wl  ASI|IX(i  CONVIlTIOXS 
appnia  from  ordrra.  JlTi 
Jiirladlcllon  of  s.  c.  ii    »,  „,    ■    i,,, 
niollona  for  iindFr  Cr.  (odf.   U{i.|. 

Provincial  Aria.  j::i 
a»curll>   lo  b«  tlvrn  on  niollon   (Doni.i,  m 

Judinipnl   rwomred  In.  action  on    :!■ 
QrESTIONS. 

Judw  not   bound  lo  aubmlt  la  Jury  In  nrlilna    

Jury  when  bound  lo  anawcr,  221. 
of  la*,  preliminary,  how  dctf'nnlnrd.  430.  4ni    -,n«.-,ii 
miKTI.Mi    TITLES.  ' 

abalract.   R«(1atrar'a  required.    13«3. 
«d»era»  rialminta.  to  be  noIIBfd.  1371. 

notice  lo.  how   laaued.   1371. 

•ervlcc   of.    1371.    1373 
rlRhIa,  peraona  who  may  have,  to  be  noillteil    13; 
adverllaemenl   of  application.   1369. 

form  of.   137(1. 

how   lo   be   luiblliibrd.    nii!>. 

publication    of.    how    proin 

when    dlapenited   wllh.   1.^7(l 
nffldavll  of  iietltioner,  1363. 

when   to  be  Bworn.   1363. 
provlnn   publication   of  notlcea.   13(1.-,. 

facta,  aa  to  title,  deponents  to  hr  dishiii 

poaaeaalon.  1364.  1367-9. 
voluntary,  abould   not  be  uaed.   13113 
appeals  from  Inapector.  and  Kefereea.  1377. 
attendance  of  petitioner,  or  hia  aolleltor.  In  iinconresi.d  ca, 

penaed  with.   13(9. 
Central   Office,   petition   to  be  filed  In.   1363.   136i; 

duties  of.  reipectlnfl.  136.".  1367.  137."i, 
cerlinciiu..   aa   10   rlulnia  of  conteatanta.  lio«    contlrtuid.   13 
of  counsel.   1363. 

dlBcharae  of  mortgage,  effect  of.  1364. 
certificate  of   Heglafrar.    1363-4. 
Sheriff.    1365. 

title,    how    preiiared.    137.' 
enxrossment  of.  137:1. 
fees   on.   1375. 
lo  be  signed.  I37.'>. 
entered.  137.'. 
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gllKTIMi   TITI.Krt     fotilnitiril. 
ct-riinciite  of  TrHusiiriT.   )30&. 

c*-rt)ficd   cu|il«-ii  ul   iiifniortMlM,   wlifti    iif ct-Hnur) ,    l^ftl. 
coniicnt  i»  nitnit  iiftlilon,  \«lien  rt-qulrfd,   1381. 
of   tnortgafttH',   wbf^n   Kitulred,   1364. 

|t4-rH(in  Irt  iminvMiluii,  whfn  r*H|ulrt>il.  Uiil. 
rontARittnt.  claim  of,  adjudication  on.   1373, 
rfporl    (fli.    ronii    uf.    1373. 

rontlrmatlon  of.   1373.   1371. 
lillllK.   1374. 
KUCcriiBful.   cfrilticattt  of   lltlf  bow   ohtiiiiicil   by.    U 
roatii,   Rt'fi'rt'f   may    iiward,   1373. 
t'ourt   hoiiBr,  nolle*  to  be  pouted  iil,   nfi!",  1370. 
Irrvgulnrly  postpd   at.    1370. 
rounsel,  certlAcate  of,  1363. 
Crown  iiondH.  when  bindlnic,  1365. 
(leedR.  to  be  produced,  1364. 

affldavltti  of  search   for,   when   neft-siary,    13fi4. 
rKurn  of.  lo  petitioner,  1376. 
dlHpPnHlnK    witli    adverlluemMit.    13701. 
dower,  bar  of,  proof  required,  1364. 
i-vldence,  required  on.  1363-5. 

I'xplalnInK  oimplciou*  clrcumitanct-B.  137:;. 
negative,  petitioner  may  be  required  to  glvf.   137' 
rf>gl8tered   memorial*,  uh.   741. 
examination  of  title,  1367. 
executioni,  certlHcatf  required  an  lo.  1365. 
exhibits  to  affldavltB,  to  be  marked  by  commissioner.  ISfi.'.. 
falmi  iltiiiuu.\fniti<>.  In   willB.  In  cane  of.  1361-:\  137J 
fees,  of   Inspector  of  Titles.   1366. 

Ueferee,  1367. 
Infants  interested.  Official  Guardian  may  be  served  for.  1371 
Inspector  of  Titles,  who  to  be.  1366. 

appeal    from.    1377. 
duty    of.    13bS,    1374. 
fees  of.   1366. 

bow   to   certify   title.   1375. 
Local   Master*  may   confer  with.   I3fi7. 
petition,  when  to  be  entered  witb.  ISC 
to  confer  with   Judges,  1373. 
Inspector   of  Titb-s  to  keep  letter  book.  137fi. 
legitimacy.  proceedlni;s  for  declaration  of.  1376. 
lAcal  Masters,  petition  may  bt-  referred  to.  1366.  1367. 
appeal   from.   1377. 
fees   of,    1367. 

findina   of.   not   conclusive.    1374. 
bow   to  certify   title,   1374. 
may   confer   witb   lubpfCtor,   136". 
petition  to  be  sent  to,  1367. 
Local    Ueferee.     See   Ac/Jra—l^cal    Masters. 
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QllKTlXd  TITLES-c„„/,„„i.rf. 

n.™orl«l..  oopl™  of.  wh^n   to  b,  produred.  ls«, 

how  far  evldpncc    74i 
mlsdncrlptlon  In  d<-eda  and  wills.  137;. 
moriKa»w.  consrnt  of.   required.  1S(I4. 
notice  of  applleatlon.   form  of.   1370. 

potllnr  up.  at  roiirl   Hoiis,.,  ^..^  ,.   „ 

pnblimtlon   of.   nfii).   i.irri 

proof    of,    ntl,-      ];5;„ 

service  of.  when  nerpMar.v    inTl 
to  adverse  claimant.  1371. 

form  of.  1373. 
objections   to   title.   Referee   to   deliver.   136S. 
petition  for.  how  framed.  1361. 

description   of   land   In.    136;. 

effect   of  tiling.   1362 

entry   of.   with    Inspector,    when    necessarj     r.«3 

estate  or  Interest  claimed,  to  be  jperltied'  In    131 

llllnir.   1363.    1366. 

effect  of.   1S62 

sanction  of  JiidKc  to.  when  necessary  iufi-, 
form  of.  1363. 

how   referred   for  Investigation.   1366T. 
Indorsement  of.  1363.  1366. 
not  to  Include  more  than  one  property.  ISBl 
referred   to    Local    Referee,    to   be   entered   with   I 

spector.   1367. 
transmission  of.  to  Referee.  1367. 
to  whom  referred.   1366. 
who  may  nie.   1361-;. 
petitioner,  who  may  be.  1361-;. 

need   not   be   In   possession.   1361 
possession  of  part,  effect  of.   1369 

consent  of.  person  In.  1364. 
constructive     effect    of.    136X.    !3fi<*. 
possession   of.  evidence  as  to.   required.  1364.  13678 

not   necessary  that   petitioner  should  l«.  In.  nni 
order  for  delivery  of.  may  be  obtained,  1361. 
proof  of,  required.   1384,  1367-9. 
title    by.    how    proved.    1367-9. 

as   against    patente.-.   l.st:^, 
notice  to  be  served  In  case  of,  l"7t, 
possessory  title,  notice  to  be  served  In  case  of.  1371 
postages,  payment  of.   1376 

post  office,  notice  when  to  be  posted  at.  1369-137(1. 
Iiroofs   required,  on  application   for.   1363  ',. 

to  he  delivered  to  Referee,  1367. 
Referee  of  Titles,  appeal   from,   1377. 

petition   to  be  sent  to.  1367 
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CPHsary.   l.^li,^ 
>prinp(]  ill.  i;!ii; 


npccRsary.  ]"(:,").(; 
6-T. 


rty.  V.KI 
ntcrpd    witli    In- 


QUIETING  TITLES— (.Vii(miir<(. 
Registrar's  certificate,  1363-4. 
report  of  Referee,  appeal  from,  1377. 

conflrmatton   of,   1373. 
form  of,  1373. 
reiiulsltlons  on  title.  Referee  to  deliver,  13t>9. 
schedule  of  particulars,  to  be  filed,  1365. 

marked  as  an   exhibit.   13(),1. 
Senior  Registrar  to  lie  Inspector  of  Titles.  1366. 
service  of  notice  on  claimants,  1311. 

proof   of.    1373. 
Sheriff's   certificate   required,   1365. 
solicitor,  attendance  of,  when  dispensed   with.  136!l. 

certificate  of.  1363. 
statement  of  facts,  when  required,  1365. 
taxes,  payment  of.  how  proved,  1365. 

not   evidence   of   possession.    1U6S. 
tenant  in  possession,  consent  of,  required,  1364. 
title  deeds,  may  be  returned  to  petitioner,  1376. 

to  be  produced,   1364. 
Toronto  Referee,  to  keep  letter  book.  1376. 
appeal  from,  1377. 

petition,   when  to  be   referred  to.   1366. 
transmission  of  papers,  cost  of,  petitioner  to  pay.     -76 
Treasurer's  certlflcate  as  to  taxes  required,  1366. 
will,    misdescription    In.    where   petitioner   claims   under.    1361-2, 


1372. 


VUO   WARRANTO. 

issue  may  bd  directed,  307. 

Master  In  Chambers,  Jurisdiction  of.  670. 

municipal  and  school  officers.  In  case  of.  307. 

proceedings  In  nature  of,  306,  SOT. 

relator  to  give  security.  306. 


R, 


lie   In.   V.l-A 
I,   1361. 


?nte.',    13«>i, 
If.   lS7t, 
71 


REAL    REPRESENTATIVE. 

when  necessary  party  In  administration  action.  446. 
REASONABLE  AND  PROBABLE  CAUSE. 

Judge  must  determine  whether  any  evidence  of.  220. 
RECEIVER.     See— I^.n  MTinx. 

accounts,  of.  liasslng,  time  tor.  how  fixed.  1024. 

default  In,  1024. 
actions  against,  may  be  restrained,  1023. 
leave  to  defend.  1022. 
by,  leave  to  bring,  1022. 
administration  action,  appointment  of.  In.  79,  80. 
udmlulstrator,  when  appointed  In  pliice,  of.  80. 
appeal  from  Master's  appolntmtit  of,  1021. 

time  for,   1021 
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nErEivi:ii-co„/i,„„,,. 

appeal  prndlng,  appointment  of.  84. 

Appellate  DIvlBlon  «lll  not  Interfere  with  dlwretlon  M  Cm 

appointing,  87. 
application  for.  to  be  on  notice.  85. 
appointment  of.  how  made.  1019.  1021. 

defendant  may  apply  for.  H.'i. 

discretionary.  74. 

ellect  of.  1021.1022. 

mini!.  1021. 

Master's,  form  of.   1021. 

appeal  from.  1021. 
to  ba  filed.   1021. 
pending   appeal.    S4. 
■Uylnn.  pendlnir  appeal.   1104. 
when  made.  74-86. 

It  takes  effect.  1120 
attachment  of  money  in  hands  of.  1208.  1210. 
balanc»s.  paying  into  Court.  Master  to  Bx  time  for.  1021 
bond  of.  draft  to  be  brought  liito  M.  O.,  1020. 
allowance  of.   1020. 
discharge  of.  1025. 
Ouarantee  Company's  may   be  accepted.   lfi:(i 

premiums  f(»r.  payment  of. 
to  be  mad*  to  the  Accountant,  1020. 
borrowing  money,  should  first  obtain  leave  of  Court  for.  10; 
bringing  action,  leave  required.   1022. 
claim  for,  to  he  Indorsed  on  writ.  74. 
committee  of  lunatic,  party  ineligible  as.  86. 
oompennatlon.  may  be  deprived  of.  for  not  passing  accniints. 

not  paying  lialances  Into  Court.  1024. 
contracts  by,  liability  on.  102S. 
co-owners,   when  granted  as  between.  77.  78. 
costs  of.  246. 

may  he  ordered  to  l»ay.  114.  24fi.  247. 
co-tenants,  as  lietween.   77. 

counterclaim  for.   by  defendant,  when  necessary,  85. 
creditor,  when  apitolnted  on  appUcation,  7»,  84. 
citntodia  legia.  how  far  bis  custody  Is.  1022. 
debenture   holder,   when   entitled   to.  80. 
debtor.  In  respect  of  what  property  of,  appointed.  SOS:'. 
debts  attaehable.  not  to  be  appointed  of.  81. 
deceased  |ier»on'.s  cniate.   may  bi^  appointed  of.  when  no  pii 

representative.  7(^-79. 
defendant  may  apiily  for  appointment  of,  S.".. 
defending  action,  sanction  of  Court  for.  requin-d.  1022 
disrbarge  of  lioiMi  uf,  102ii. 
discretion  of  Court  as  to  appointing,  Go,  74. 
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disinterested,  should  be,  74.  Sti. 
dl&tresH  by,  sanction  of  Court  for.  H)J1'. 
duty  of.  1022,  1023.  1024. 
effect  ot  order  for,  74,  87. 
ejectment,  may  bo  granted  fn  action  for,  7r>. 
enforcing:  order  for,  87. 

ecinltable  execiitlon,  iiiipoinlint'ni  by  way  of,  SO.  11!M). 
when  refused,  S". 
l»roi>erty  pxiglble  under,  82-8'.l. 
mortgagee,  when  appointed  at  Instance  of,  "*!. 
executor,  when  appointed  In  place  of,  75. 
fX  parte,  when  appointed,  84. 

further  directions,  judgment  on,  when  It  need  not  continue,  87, 
future  earnings  of  debtor,  will  not  be  appointed  to  receive,  83. 
guardian  of  party,  Ineligible  as,  86, 
improvements  made  by.  without  previous  sanction,  94i». 

»)y.  may  be  allowed,  949. 
indorsement  of  claim  for.  on  writ,  74, 
Infants'  estate,  of.  75. 

Injunction,  appointment  of.  operates  as  an.  74. 
interference  with,  by  third  parties.  1021. 

when  a  contempt,  1021. 
interim,  when  granted.  84,  8.">.  86. 
refused.  9Z. 

superesded  tiy  judgment.  S6,  87. 
Interpleader.  In,  79. 
judgment  creditor,  may  apply  for.  80.  81. 

effect  of  apiwlntment,  81.  S2. 
Jurisdiction  of  Court  to  appoint.  r.O.  74-86, 
legal  mortgagee,  may  apply  for  appointment  of.  76. 

title,  when  appointed  as  against  holder  of,  75. 
liability  of.  on  tontracts,  1023, 

for   dlKobeying  order    of  Court.  102^, 
costs  of  adverse  party.  114,  246.  247. 
litigant,  if  appointed,  acts  without  salary,  85. 

cannot  proiwse  himself  as.  without  leave,  1021. 
lunatic,  estate  of.  when  appointed  to.  ">■ 
Master's  warrant  for  appointment,  of.  101  it. 
appointment  of,  form  of.  1021. 
nilng  of,  1021. 

motion  against,  time  for.   1021. 
may  be  aroolnted  after  Judgment,  80-84. 
money  In  hands  of.  when  attachable.  1208.  UMO. 
mortgagee,  when  granted  for.  or  against,  Tt!.  7.. 
motion  for.  7^.  S4. 

notice  of.  S4.  83. 
against  Master's  appointment  of.  1021, 
nomination  ot  person  as.  how  made.  1019.  102«. 
notice,  ot  person  proimsed  a^  to  be  given.  1019.  10.0. 
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of  debtor's  ettate,  S0-8;i. 
lorant'it  estatp,  Tr>. 
Intestate's  e»iate,  7.*..  7fi. 
joint  stock  lomiMiny.   SO.  .s:t. 
lunatic's  estate,  7o. 
niortffaged  estate,  7C,  77. 
imrtnerahlp  estate,  77.  78. 
railway  company's  estate,  s:!. 
testator's  estate,  7r>,  7tJ. 
trust  estate,  75,  76. 
officer  of  the  Court,  is  an.  10-'«'. 
order  for.   effect  of.   74,"  87. 
parties,  may  be  appointed.  8t!. 
wben  Ineligible,  1021. 
partnership,  when  appointed  of,  77,  78. 

"going  concern  "  ^-i 
partition  action,  when  appointed  In.  77. 
payments  by.  in  respect  of  "going  com   ru,"  lOLM. 
pendente  lite,  may  be  appointed  of  property  in  litiRaiiou, 
person  not  a  party,  cannot  apply  on  motion  for  payni 
plaintiff,  whv:i  appointed,  86. 
possesaion  of.  stops  claim  for  Interest.  1022. 
practice  on  obtaining  appointment  of,  84,  8,'.. 
preservation  of  property,  pendente  lite,  for,  78-7!i. 
prior  mortgagees,  rights  of,  not  prejudiced  by.  77. 
proceedings  by.  sanction  of  Court  for.  1022. 
pii-perty  In  hands  of,  how  far.  In  vitstvdhi  hgix.  SH.  Id:!:' 
purchaser,  when  appointed  as  against.  71*. 
railway  company,  of,  when  granted,  83. 
remuneration  of.     See  4 iifim— compensation 
restraining  pioceedlngs  against,  1023. 
Kale  by   when  I(  may  be  ordered,  78,  87. 

may  not  bid  at.  990. 
revivor  of  action,  when  necessary,  before  appointnitui 
.■security,  to  be  glvon  by.  86,  1021. 

bond  as.  to  be  brought  Into  M.  0..  1020. 
tiling  of.  1020. 

premiums  paid  to  guarantee  company  as.  1021 
settlement  and  approval  of.  1020. 
when  it  cannot  be  di&pensed  with.  .S6,  ]iv:\. 
solicitor  of  either  party.  Ineligible  bb.  Sfi. 
siKTiflc  performance  action,  when  apjralnted  in. 
status  of,  1023. 
suit  by,  sanction  of  Court  for.  required,  1022. 

HflTHih^f  may  be  restrained,  102.!, 
tenants  hi  lommon.  when  appointed  as  agiilrii^i 
title  uncertain,  at>pnlntmfmt  of.   7«. 
trust  estate,  when  appointed,  of,  7r>.  76. 
trustee  appointed  as.  on    what   terms.  7*3. 
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tniste^B,  when  Ineliglblf  as,  86. 

appointed  in  place  of.  To,  76. 
vendor,  when  appointed  an.  79. 
warrant  for  appointment  of,  1(H9,  1020. 

return  of.  proceedlnKs  on,  1020,  10;!1. 
without  Halary.  when  entitled  to  oompensatlon,   1021. 
who  may  be  appointed,  86. 
lifX^OONIZANCE. 

forfeiture  of.  In  criminal  ca»e8.  not  relieved  ajtatnst.  -". 
motion  to  qnaRh  conviction,  for,  141,  224. 
KECORD. 

amendment  of,  at  trial,  how  made,  ."i.'.:;,  64>i. 

Court,  to  be  retained  in.  727. 

delivery  of.  for  use  of  Jiidgo  at  trial.  711.  712. 

form  of.  for  trial.  711-2. 

indorsement  of  verdict  and  judgment  on,  7^3. 

lost,  how  supplied,  7i:i. 

offlrer  to  retain,  727. 

passing,  to  certify  .state  of  cause,  712. 
original,  not  to  he  produced  without  order.  740. 
passing,  regulations  as  to,  712. 

public,  order,  when  necessary  for,  production  of.  740-7^2. 
transmission  of,  to  Toronto,  on  precipe.  916. 

after  trial,  when  judgment  reserved. 
916,  1447.  14rn>. 
withdrawal  of,  when  allowed.  713. 
UECOVERY  OF  LAND.     ae«^EjECTMKNr. 
dower  action.  Is  an  action  for.  702. 
ioreclo»ure  action,  how  far  it  is  for.   1163. 
REDEMPTION.     See— M»Kni.\<iK  Actions. 
action  for,  accounts  to  be  taken  in.  1071-2. 

tim**  allowed  to  redeem  in.  1071. 
costs  of,  1083. 

dismissa!  of.  when  equivalent  to  foreclosure.  1071.  108:1. 
improvements,  i>ayment  for.  on.  !i4<»-r>0.  orit. 

mortgage  of  realty  and  personalty,  right  of  personal  representa- 
tive to,  1066. 
RECORDS  OF  COURT. 
copies  of.  299. 
search  of.  292-3. 
IIEFEREE.     See— Mastkh— 0»>triAi.  RKtuRKfis— Quiktinc  Tin.Ks. 
account,  questions  of.  may  be  referred  to.  228.  22». 
appeal  from  certificate,  or  report  of.  228.  231.  1118. 

Set' — Mahtkk. 
appointment  of.  In  place  of  one  dying,  etc..  920. 
authority  of.  231. 
rase  may  be  remitted  to.  921. 
.•ertificat(>  of.  appeal  from,  231.  IH^. 
filing.  1110.  1113. 

notice  of.  IIK 
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com  m  lost  on  to  examlnf  wltin-sB,  may  order.  74!s. 

S«e—<;oMMIHNION    ri)    r.%KK   Kmukn 
fu«!«.  JurUdlttlon  of,  as  to,  228. 
Court  may  refer  qupitlonn  to,  'Jli.'i.  226. 
damages.  assesHmeDt  of,  may  be  referred  tu.  226,  2liO. 
death  of.  apiiolntment  of  new,  920. 
discovery,  on  reference  to.  227,  961,  9ti2. 
evidence  of  wltnefeses,  how  to  be  given  oefore.  7^0,  96J-.1. 

to  b«  transmitted  to  proper  officer.  <J77. 
fees  of,  bow  paid.  231,  2T1-2. 

bearing,  may  make  p<'remptory  appointment  for,  JJT. 
Inquiry  and  report,  reference  for,  225-6. 
Judgment  cannot  be  awarded  by,  232-3. 
matters  tbat  may  be  referred  to,  22ri.  22S.  229. 
of  titles.    See— Qliktino  Titles. 
official.    See — O^tkial  Rriterxbb. 
order  confirming  report  of.  to  be  entered,  11S4. 
powers  of,  on  reference,  227. 
procedure  before,  231,  920,  921402u. 
prolonged  examination  of  documents,  matters  IdvoIvIiik  may 

referred  to,  228-9. 
quesiioDS  wblch  may  be  referred  to,  225-6,  228-9. 
reference  to.  may  toe  ordered.  2.'5,  228. 

consent,  when  necf  nsary.  225,  22S. 

costfc  of.  228.  232. 

for  inquiry  and  report,  225,  226. 

trial.  229. 
not  an  arbitration  unleas  so  agreed,  921. 
who  may  order,  226,  229. 
refusing  to  aci-,  920. 
remuneration  of.  231. 
report  of,  227.  228. 

appeal  from,  IIKVIIIS, 

time  for,  1118. 
ronflrmation  of.  1110.  1111.  llU. 
effect  of.  227.  228.  231. 
filing.  228,  ins. 

notice  of,  to  be  served.  1118. 
judgment  on.  how  obtained.  228. 
order  confirming  to  be  entered.  1134. 
reasons  for,  <'ourt  may  require.  975. 
remitting.  921. 
See — MAHTrK. 
Ruleg  regulating  practice  before  Masters,  apply  to.  920. 
special,  when  reference  to.  may  be  ordered,  225,  22S-y. 
remuneration  of,  231. 
to  be  deemed  officer  of  Court,  :.:>0. 
transmlsfclon  of  papers  by.  on  close  of  rt'ferenro.  977. 
trial  before,  228-9. 

proceedings  on,  231. 
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UEFEIliSE— Cuuliiiiici'. 

trial,  reference  to.  Tor,  228-9. 

view  by,  22". 

wltneBsefl  tnay  be  examini'il  by,  73t'..  062-:J. 
HEFEKBE  OP  TITLES.     See— QiitriNn  TiTi.rs. 

I.«cal  Master,  jlirladlitlon  ot.  as.  n»8,  1367. 

Senior  Registrar,  to  be.  at  Toronto.  1366. 
RBFBRBWK.    Se.-  —  M*»i>.«--M.»stkbi.  OtTii  k-  Orru  i  m.  Kimbki  > 

Qt.IKTIMi    TlTLKS— REF>:RKF. 

adjournment  of,  by  Master.  827. 
any  question  arlslnc  In  an  action.  22J,  226. 
change  ot,  when  ordered,  706,  707.  919,  920. 
conduct  ot.  it21-2. 

change  of,  922,  920. 
costs  of,  232. 

Crown,  consent  of,  required,  225. 
de  die  (n  diem,  to  be  prosecuted.  927. 
delay  In  prosecution.  926-7. 

error,  manifest  In  judgment,  or  order,  of.  928. 

evidence  to  be  transmitted  to  office  ot  Court,  233,  977. 

,j-  iiiirlr  proceedings  on.  when  Irregular,  922. 

fees  on,  how  payable.  231,  271.2. 

Inquiry  and  report  for.  225,  226. 

Judgment  for.  to  be  carried  Into  M.  O.  In  10  day.  from  Issue. 


Si' 


■  M.tsTEa— Master's  Omti. 


jurisdiction  to  order.  226,  229. 
matters  of  account,  228.  229. 
olBcers  of  Court,  to  whom  made,  919. 
Offlclal  Referee,  to,  proceedings  on,  227. 
See — Ofkici.m,  REEKRt;i>. 
order  ot.  form  of.  230.  1S07. 

to  be  carried  Into  M.  O.  In  10  days  from  Issue.  884. 

place  of.  919. 

change  of.  when  ordered,   706- 1,  919. 
procedure  on.  227.  231.  920.  921-102.';. 
prolonged  Investigation,  etc..  228.  229. 
re-opening,  974. 
report  on.  227,  231. 

appeal  from.  228.  232. 
motion  for  judgment  on.  22S.  232. 
See — M-\BTl.R. 
special  Referee,  to.  preceding,  on.  225-229.    See-REEEnKE. 

reference  to.  must  be  by  consent.  —9. 
title  as  to.    Se<^AnsTR.«-,-  ..e  T.t.e  -  a'"^'^"  '•™'^'- 
application  ol  Kulrs  to.   1016. 
REQI8TRARS.     See-Cr.RK  «e  Ass..E-Di=euTV  Rec.strars  -  Loca, 
Reoistbabs— Officers  of  Ooirt. 
appointment  before,  time  tor  attendance  on.  690. 
of,  how  made.  266. 

cause  list  to  be  made  out  by.  268. 

cause  list  ^_.^^^^,(,^^  ,„  „(„cer  attending  Court.  26S. 


17!»-' 


INDKX. 


WKUISTHAHS     r..,H,uu,d. 

rierk  of  Atilze,  du(iP8  of.  an.    Apv-  Vuhk  nv  A»M/.h. 
Crown  otllrt'  htiiilnesii.  lo  b«'  under  conlrol  of,  J67, 
dutlrx  of,  Jt;7-K. 
fees  of,  bow  pajrable,  2TM.'. 

not  to  l»*  takpn  by.  for  tiln  owu  u«v,  272. 
Junior,  duty  of.  268,  M4K. 
oath  to  be  taken  by.  271. 
or  Apjwllat*   DlvlMlon.  26:>,  2«7. 

duty  of.  1448. 
fllfCh  Cuiirt  DIvlMion.  two  or  more?  may  bt  iipiiidiitt'd. 
dullei  of,  267-8,  HtK. 
fees  of.  271-2. 
offlcpH  of.  tij  bf  kppt  at  OtiKOode  Hall.  272. 
Offlcial  RefiT«»ea,  are.  rj-  officio,  274. 
security  to  be  Riven  by.  274. 

neglect  to  gtvv,  effect  of.   274. 
senior,  duty  of,  268,  1448. 
Hettlement  of  Judffments  by,  268. 
KlttlngB  of  Divisional  Court,  to  attend,  i44H. 
tenure  of  ofllce,  366. 
Weekly  Court,  to  attend.  1402. 
HKGULATIONS  OF  JUDGES. 

entertoK  rauwi  for  trial,  1447. 

orders  ati  to  moDeys  In  Court.  reHpecilnfc,  1440. 

paulnK  recordti.  1446. 

where  actions  transferred  from  C.  Ci'.. 
ftettlng  d<iwn  caseK  for  Weekly  Court,  1447. 
transmission   of  papers  wbere  Judsment   rtiwrved,    1447, 
KKLATOR. 

consent  of,  must  be  filed.  4S:{. 
KRLIEF  OVER. 

claim  of  defendant   for.  how  enforced,  612-630. 
See — TiitRD  PAtTT. 
RKMGION.     Se*— iNKANTK. 
ftKM.WKT.     See- TaiAi.. 

notice  of  trial  of,  necessary,  711. 

except  Bt  Toroniii  iioii-jtiry  hiti 
re-entry  for  trial,  neceHsary.  714. 

no  fee  payable  therefor.  71 1. 
RENEWAL.    See—  Ex>.(  i  tion — Whit  ok  St  mmun)*. 
RENTS  AND  PROFITS.     See- Ma.stk»— MomiAut:  A(  lllp^^ 

THE  COUBT. 
REPLEVIN. 

afRdavit  for  order  of,  865.  S66. 

bond.  Sheriff  must  take,  before  replevyiug.  867,  S6:^. 
action  on,  when  It  lies,  868. 
iiffiauiit   of,  S67. 
assignment  by  Sheriff,  of.  668. 
form  of,  867.  1.'.41. 
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KBI'UJVIN-  t'oiilinm <i. 

bond,  suretii>i.  two  rL'qulrt-d.  ^UT,  Ktis. 

Damn  of,  to  be  muDtloaed  by  Sheriff  in  return,  tiiu. 
tttpiat  in  withernam,  order  In  lieu  of,  870. 
coatii,  defendant  iiicceedlnK,  eittltled  to  Indemnity  against,  869. 
damafett  re<-overable  by  plaintiff,  868.  871. 

defendant,  who  KuccecdM.  869. 
default  of  defence,  Judltnient  on,  859. 
Koodl.  concealment  of,  duty  of  Sheriff  in  cane  of.  870. 
replevied.  Il»t  of,  to  be  made  by  SberllT.  870. 
Judgment  by  default.  In.  tor  what  It  may  bt?  ulgned,  860.  871. 
motion  for  order  of,  dlBcretlon  of  Court  on,  886,  867. 
order  of,  bow  obtained,  865-867. 
affidavit  for,  861,  866. 

dlacbarge  of,  defendant  may  move  for,  867. 
dlBcretion  of  Court,  aa  to  granting,  866. 
form  of,  1515. 
motion  tor,  866,  867. 
prficipe,  when  Issued  on,  865,  866. 
Sberlff,  duty  of,  under,  867-871. 

return  of,  to,  how  made,  870,  871. 
order  In  lieu  of  capiat  in  mlhrrmm.  870. 

form  of, 
prvtipc,  order  of,  when  obtainable  on,  865. 

alBdavlt  for,  865.  866. 
whedule  of  goods  replevied,  to  be  made  by  Sheriff,  870. 
security,  what  amount  of.  may  be  required,  867. 
money  may  be  paid  into  Court,  as,  867, 
service  of  writ,  when  to  be  made, 
Sheriff,  duty  of.  an  to  serving  writ  of  summons, 
returning  writ,  870. 
taking  bond,  867. 
under  pro-nipc  order,  869. 
when  goods  concealed,  870. 
third  party  may  be  served.  In  action  of.  619. 
writ  of  summons,  not  to  be  served  till  goods  replevied.  869, 
REFLY.    See— PU.A1IIS0S. 

close  of  pleadings  by,  0S4. 

counter-claim,  to.  534.  .    „  ,„  rno 

defence  to  counter-claim,  arising  after  action,  may  br  set  up  in  G09. 

reply,  how  set  up,  610. 
delivered,  after  time  for  expired,  effect  of,  r,;H. 
form  of.  534.  535.  1472.  147S. 
Irregularity  in  dtllvering.  'iSl. 
joinder  of  Is-sue.  may  be  delivered  after. 
nature  of,  534. 

new  claims,  not  to  be  set  up  by,  534. 
subsequent  pleadiug,  when  i;:.;adabl-;  t!<-'.  533,  534.  =3=. 
time  for  delivering.  533.  534. 


516. 


.  869. 


:i34. 


'"^  IHOU. 

KKFOKT.     S..,    M»,„i,        O.n.iu,  lli..H,,,,.-li,>,„;, 
KKPHEHENTATION.    8..i^-R«imr«. 
HBSBRVED  BID.    8m-  8„.r.  „  the  Coi  .t. 
HE-8ALIC.    Bn^   Salix  »»  thi:  Coiit, 
RESIDUARY  LEOATEK.     8n~PAaTll.>. 
IH:i<  JtDIVATA. 

Judmrnl  whrii  a  b.i  lo  rurllur  iitllun,  utSD. 
omlHlon  lo  (irlor  action  to  tet  up  detencp,  Ilia 
when  doctrln.  not  appllcnbla  to  mollun.  i>7;! 
ItKa-l'B. 

Maalpr  ina>   taki'  ucrounia  with.  »:'S.  lia,..s. 
tni-anlng  of,  SSfi 

niorLffagfe  In  itottHewttuit.  aiallmt.  D.1li-7. 
iwrtnen.  aialntt,  not  charnablp.  931. 
prraoaal  rrprcaeniallvm,  axainnt.  93;ii, 
truateea,  aialnat.  93.'>.6. 
HETAININO  PEE. 

acrprment  lo  pay,  not  enforceable,  1430. 
HE-TRIAU    See— New  TaiAi.. 

when  It  maj'  be  ordered,  1108.  1109. 
UBVBNUE. 

Jurisdiction  of  Supreme  Court  In  cane*  of  "o 
REVIEW.    See-JiDoHiNT. 

REVIVOR.     See— ABATKMK.NT-Oauta  iii  Contim  k  I-BiKinuMi 
ROLL  OF  SOLICITORS.     Set^  Sniii ito«» 
ROYAL  TITLES. 

See — 0»T.  Oazrrrr,  vol.  3S,  i-.  6. 
RULES  OP  COURT.    Sec— Pan  y  Cot  .\.  il. 

additional,   paaaed  after  conwlldatlon,   I44M4),-, 
alteration  of,  authorlaed,  2S7. 

amending,  form  No.  3 1443. 

J 1443. 

10 1443. 

«0 1443, 

«»|p«  ."i6 1444. 

66 1444. 

112 1444. 

491-2 I44.V 

TarlR  A 1444. 

B 1442-3,  1444. 

C.C 1443. 

E 144S. 

authority  to  make,  286,  287. 

chapters.  divlHlon  Into,  not   to  affect  conBtrucfion.  316. 
consolidated,  statutory  confirmation  of,  309. 
consolidation  of.  how  made.  309. 
County  Courts,  authority  to  make.  for.  2?!<! 
4-rlniinal  riroceedlnits  not  affected  by.  30S. 
Iiower  to  make  In.  5. 
regulating  under  Crim.  Code.  440--. 
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Hl<I.K8  or  COURT-  Coulliiwit. 

tlHltt  of  coming  Into  force,  :t09,  HH. 

allllnib  of  «pp»llMo  DlvUlon.  rf|(ul«llni<.  14(2. 

IMHtrU'I  Courlii,  authority  to  makf.  for.  28s. 

tllvlHton  of.  into  chtptern.  tic.  not  to  allect  conatnu'tion.  31(5. 

duttci  of   offlri-rit.   rt'KulaltnR.   2hk. 

••Itni   of,  i»9. 

U'vn  payabli^  in  Mtatnpii,  may  bi-  rfgulutfd  by.  2!»>*. 

former.  rescindMl.  314. 

lieadinK  of,  not  to  affect  coimtruptioti.  :llti. 

interpreutioD  of  wortis  in.  :il3.  r.l6. 

Judgfb  of  8upr*me  fourt  may  tnake.  2«7. 

l.leutenant-Oovernor  may  autliorlie  Jiniiies  to  niaki;,  2sc..  M>. 

Manlv  in  chamberB.  dutien  of.  may  b.-  reietilaled  by,  ."T. 

nipitertt  unprovided  for.  by,  :!14. 

modifying  statutory  procedure  autborized.  2s>. 

iion-compilance  with,  effect  of.  64r.. 

payment  of  money  into,  or  out  or  Court,  may  be  r.-uulaled  by,  289. 

practice  may  be  regulated  by.  2»T. 

an  to  matteri)  unprovided  for,  by,  ai4. 
promulgattoit  of.  :tOtt. 

iiuaahlng  convictions  under  Crim.  Code,  as  to.  1 1"-2. 
reiieal  of.  former  Itulra,  314. 
slIllnitB  of  Appellate  Dlvlalon,  regulating,  1442. 

Court  may  be  regulated  by.  28T. 
»lBtute».  regulating  procedure,  mar  be  varied  by    2SH. 
statutory,  force  of,  ao9. 
Supreme  Court  Judges  may  make.  2*7. 

tor  C.  c.  and  Di«t.  Courts.  287. 
Surrogate  Courts,  287. 
time  ot  taking  effect.  309.  314. 
tltlea  of,  not  to  affect  conatructioii.  31«. 
unrepealed,  schedule  of.  1441. 
vacations  may  be  regulated  by,  287. 
HIM.KS  OF  DECISION. 

where  variance  between  law  and  etiulty.  94 
equitable  relief  claimed.  S'-. 
defence  set  up.  39. 
declaratory  Judgment  asked,  37-39. 
defendant  claims  r.liet,  39.  40.  41. 


S. 

SALARIES. 

commutation  of  fees,  279. 

of  officers  of  Court.  271.272,  277.  ^ 

Orders  In  Council,  as  to.  to  be  laid  before  Leg.  Assy..  -9. 

priority  of  claims  for.  969.  ^..^.-.^vh^^a 

SAi'b.     Se*-  Iv,«.«A,.™     Mo»ro.«K   A.T..,vs-Pf«cl..>«.»     Sa 

THR    CofBT^SETri.Fn   ESTAIFS. 

order  for.  to  be  entered.  1134.  ,,.„,.  m,.  S74 

,       perishable  property,  of.  may  be  ordered  pc.dr,,,.-  IW  .  S ,  4. 
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HAI.KM  BV   rilK  COIHT.     Hr^     Atarrm  i 
iMi.i  Ai  riosx-  Hrrn.i.ii  KuTtTux. 
abortlvf  uIf,  may  br  hmtf,  (tier,  DM. 
rrport  Ml.  »4. 

•Iimract  of  lltle,  ■rcrptsnci'  o(,  us  »uin<li.nl,  ollfit  i>t.  m,,:.  |, 

ubiMllona  ullrr,  illiuillii«,,|.  imi', 
conllrRmltnn  of.  what  In.  KHtT.  HM(jt. 

abJn'MaDa  atlcr.  dUallc.d.  h« 
■Mrcia  In.  whMi  purchurr  may  auiipl)    HiiM 
drllverjr  of.  1007.  lidis. 

default  In.  luiis. 
demand  of,  \wn-n. 

oeglpt-t  lo  make.  IIHM. 
nature  of,  looii. 
objertlona  lo,  1007,  11X19. 

bow  dlapoaed  of,  lotr.(.  lolii. 

waived,  luiiu, 

Maaler  not  to  reporr  mi.  inii.. 


dl 


'\ 


to  murk  "alUi«<'0 
alluw<>d."  liiiii. 
verlflrttton  of,  IOH)-U)|.i. 
See— Amtiiai  t  ur  TiTi.t. 
adjournment  of,  987. 

adverse  poMeralon,  ootloe  by  iHirobwer  of.  loOI. 
advortlHement  of.  mladPiicriptJon  In.  eff«rt  of,  \i>n.  mt." 
dtfectR  In.  how  corrected,  986. 
draft  of,  what  to  ronlalo.  !»8;t.  984. 
how  tnmtH,  SU,  M4. 

miiHtatenientB  In.  effect  of.  !tK4.  '.mi,  looj,  njm. 
mortcage  actions  In.  SKM.  99.-.. 
obJectloDh  to.  bow  taken.  9K6. 
Iiublicatlon  of.  987. 
I>iifflnit.  to  be  avoided  In.  9M4. 
rederved  bid.  where  aale  mibjet  t  to.  ro  be  »tai»d  In 

if*:; 
re^aettlemeiit  of,  when  ordend.  9*it;. 
settlement  of.  987-M, 
M'ttled  estates,     gee — StiTiAh  Ksnn>. 
spfclal  conditions,  must  be  stated  lo.  9>::.  ff^t. 
siipitrewiion  of  material  fart»  In.  1004. 
what   to  rontain.  9S3,  9^4. 
affldavlt  of  auritonf>er.  of  result.  99;t, 
auent,  whfn  not  entitled  to  bid  at.  9X9. 
airrf^ment  to  purchase.  i>urrhaHer  to  sign.  991. 
auction,  may  be  by.  98i'. 

highest  bidder  at.  988. 
auctioneer,  affidavit  of.  as  to  result,  993. 

licence  (lOl   t^airrd,  on  sale  of  landfi,  iJ'Ji. 
Master  may  name,  987. 

or  his  clerk,  may  act  a«.  991. 
not  to  accept  UBauthorleed  bid  from  vendor  or  i)ufr>'r. 

9S<. 
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8AI.KS  IIY  THK  COIRT    (V.n(i»«.c(. 

bad  Illt4>.  not  In  tM-  knowtuxly  hold.  liMl>. 
bid,  by  |N>riuin  havlnx  no  rlRhl  to.  i>frrrt  of.  9ttH,  w\,  l**Jt.  !*!•'•. 
Ktrr^nt'itt  tiot  to.  9'i\. 
hlnhPiit.  wbfti  iMile  without  rfufrvf.  »»«.  !i!>l. 
Inralld.  ai'il'ptlllrr  of.  !>Hli.  DDL  1)1)4.  I>r>. 
lMvi>  to.  when  Kranttfd,  990. 

llmiled.  rannnt  b*-  fX(i*dt»d.  ItHM. 
net'd  not  be  In  writlnit.  9\t\. 
orftl,  luffli-lrnt.  901. 
IHThonii  not  rntltlnl  to.  llSli,  !i9o. 
puffer,  may  not,  !>91, 
rf»frved.  Mulei  may  ll«.  »»:•*.    Sn-    htfm     rex  rveil  liid. 

to  be  mated  In  •dvprtl«emrnt.  ll»:l. 
right  of  vendor  to.  »«».  nun.  991 

partiM  to.  9*9. 
withdrawal  of,  9!ll. 
written,  not  neri'mary.  SHI. 
blddlnm  at,  991. 

hloti  on  title,  removal  of.  when  renlatereil.  Ilifil. 
certincate  of  reHull.  Manter  may  make.  99J. 
rlerk  of  Mauler,  may  eonduit.  991. 
compennatlon,  allowance  of,  to  purchaser,  uluMOti:.. 

after  conveyance,  when  allowed,  984,  1001.  lf>05. 
for  deficiency  In  land,  1003, 
delay  In  raaklni!  title,  loic. 

giving  poBaesslon.  1oo:i. 
conveyance.  lOOtl. 
dilapidations.  1004. 
easement,  undUclosed,  101^. 
failure  to  make  title  to  all  land  sold,  1003. 
loss  by  fire.  994.  1003. 

misdescription  In  advertisement,  984,  100:-3. 
misrepresentations  In  advertisement,  1(1023. 
specific  performance,  with,  when  ordered.  1004. 
suppression  of  material  facts.  1004. 
when  allowed  after  conveyance.  lOOir,. 

vestlns  order.   10045. 

completion  of.  1019. 
concealed  defects  In  property.  1004. 
conditions  of  sale,  when  to  be  advertised,  983. 
bad.  985. 
effect  of.  as  to  title.  984.  985,  98fi. 
llmltlnR  time  for  taklne  objections.  986. 
rescission,  providing  for.  98(1.  1015. 
special.  983-6. 

not  to  be  used  unnecessarily.  984.  98.>. 
to  be  sot  out  In  advertisement.  983. 
when  void,  98.1,  986, 
standing,  989. 
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SALKS  BY  THK  COVtt'V—Vuntinut'il. 

.•ondltlonH   of   sale,  title  may  bv  rpqufred   r<.  b.-  |.niv,.,i   „,.,„m, 
t»randlng.  1012.  " 

condiirt  oi   Hale,  who  entitled  to,  982. 

party  having,  duty  of,  982.  9X3, 

asent  of.  not   to  htii.  w,t_ 
liability  of,  lor  dcposli.  ggj,  ^ftj 
not  to  bid  without  U-aw.  n:i.  fiS 
solicitor  of.  not  to  bid,  SSii. 
solicitor  of  party  having,  duty  of,  its:',  h?.. 
connrmatlon  of,  when  refused,  994. 
contract  of  purchaae.  at,  how  fram*'d,  991.  992. 

conditions  Incorporated  by   reference    pffo, 

of,  985,  989. 
resclsfilon  of,  1000,  1005. 
signature  of,   991.  992. 
specific   performance  of.  when  nfiis.-il.   Mn 

100 
ronvernlon,  order  for  sale,  when  U  operates  as,  126s. 
conveyance,  acceptance  of.  effect  of,  1001.  liHH. 
covenants  In,  1017. 

usual,  what  are.  1018. 
dower,  to  be  barred  in,  1018. 

equitable  Interests,  parties  havlnt?.  need  not  jnlii  u 

Ml: 
execution  of.  Master  may  direct,  n69-970. 
free  from   Incumbrances.   lOOl. 
Master  may  settle.  969-970. 
"  matters  of,"  what  are,  1015. 
purchaser  entitled  to,  236. 
purchaser's  duty  to  prepare  and   fender,  irti:. 
settlement  of,  969-970,  1017. 

by  Master,  when  necessary.  lOlK. 
costs  of.  101<>. 
tender  for  execution,  how  made.  lOlR. 
vesting  ■  order  in   lieu  of.     See   infra     wMing  ordt 
purchaser  not   bound   to  accept,  2?-f: 
coRta.  of  payment  of  purchase  money  Into  Court,  993. 
reference  as  to  title.  1916. 

lien  of  purchaser,  tor.  1016. 
re-salo.   liability  of   defaulting   purchaser  fnr.  997. 
•ettlenient  of  conveyance.  969.   970. 
covenants,   rights  of  purchaser  to.   1017-8. 

"  usual."  what  are,  1018. 
Crown  bonds,  vendor  bound  to  discharge,  H12. 

when  a  charge,  912. 
deeds,   title,   must  be  registered  at    veiuior'H  expense.  lii!2. 
copies,   when  to  be  furnished,   1012. 
delivery  of.   purchaser's  right  to,   Mlf*. 
expense  of  procuring,  when  not  In  vendor's  no.^spsBlon.  98< 
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(le«dt},  recitals  In,  how  far  I'vidence.  lull. 

reglBtration  of,  purcbast'r'b  right  lu.  Itfll*. 
See  «upf(i^collveyant;v. 
detaull  of  purchaser  at,  985,  911-,  993. 

re-sale   after,   9113,   993. 
delay  by  imrchasor,  998. 

vendor,   998. 
deposit  at,  992. 

auctioneer,   when   not   liable   for,   989. 

condition  as  io  payment  of.  989. 

credit  for,  on  re-sale,  993. 

forfeiture  of,  99:;,  993. 

how  to  be  paid,  992. 

liability  tor,  989,  992. 

misappropriation  of,  989,  992. 

parly  having  conduct,  liability  for,  992 

payment   into  Court,  of.   992. 

costs  of.  993. 
default  In.  992. 
purchaser,  when  entitled  to  lien  for.  1016. 

refund    of.    993.    1016. 
solicitor,   liability  of,  tor,  992. 
where  recoverable,  993. 
In  mortgage  action,  to  obtain.     See— MoaTiLioi:  Actium.s. 
destruction  of  property  after,  effect  of,  994,  1004. 
dilapidation  of  property,  when  a  ground  for  compensation,  1004. 
dower,  purchaser  entitled  to  bar  of,  1018. 

refusal  to  bar.  effect  of.  1018. 
easement,  existence  of  undisclosed.  1004. 

equitable  title,  when  imrchaser  may  be  compelled  to  take.  1016. 
executor,  may   not   bid  at,  without  leave,  989-990. 
Bre,  after,  risk  of  loss  by,  994,  1003. 

forfeiture  of  deposit  In  case  of  purchaser's  default,  99-.  .  9.- 
ground  rent,  accruing  after,  liability  for,  1001. 
growing  crops,  who  entitled  to,  1000. 
guardian  ad  Ul..  not  to  hid  without  leave,  989-990. 
Immediate.     Se<^MoRrc»oj:  Actions. 
incumbrances.  Master  may  direct  payment  of.  9,0. 
payment  of,  1001-1002. 
subject  to.  to  be  specified.  989. 
vendor  not  bound  to  negative  exlstenre  of.  lOlo. 
liability   of.    for   concealing.    1008. 
improvements  by  purchaser,  before  completion.  948,  lOOfi. 
Incumbrances,  discharge  of,  1001,  IMS. 
Infants'  estates,  of.     Ree-I.'«FAHTS. 
injunction,  purchaser  may  obtain.  1019. 
Insurance,  pending  completion,  1005. 
Interest,  on  purchase  money.  997-1000. 
invalid  mortgage,  vendor  not  ho,n,d  to  procure  discharge  of.  1001. 
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SALES   BY  THK  COIBT     (u»(i»«d. 
Irregularity   In.  eltect  of.  995. 

prior  to.  pITmi  of,  995. 
,   ,  IJUrchticr   not   alTntrd   by.   »»5    ,„,r 

Judgment  dlre,.ting,  wl,e„  1,  „p,r„«  „  ,«n,,p„„„    ,.:,;,    ' 
liavr  to  bid,  bow  obulnod.  980, 

wlit-n  necessary,  yK9.  gitti, 
legal  estate.  i.urcha«.r  ordinarily  entitled  to.  HUB 
.Master,   may  conduct,  991. 

Mttle  conveyances,   at.  969-97ti. 
("lerk  of.  may  conduct.  991. 
mcmortalB.  registered,  how  far  nldence.  1011 
mlBBtalementa  In  advertisement,  effect  of.  984    Hfr, 
modes  of,  982. 

mortgage  actions  In.     Se<--Mo«ToaoK  Amiixs. 
mortgagor,  duty  of.  In  mortgage  action,  988. 
next  friend,  purcbaiinc  without  leave.  99S. 
objection  to.  how  to  be  made.  994-5. 
title,  delivery  of.  1010. 

after   time   has   expired.    WIS, 
how  disposed  of,  1013. 
service  of.  time  for.  lOln.  ioi3. 
vendor  to  give  notice  to  deliver,  inio 
waiver  of.   1007.   1001. 
opening  biddings,  when  allowed.  995. 

application  for.  when  to  In-  made.  99-.. 
order  directing,  wheal  to  be  brought  iulo  M.  0..  »21. 

operates  as  conversion  as  to  adult  piinies,  1L'( 
not  as  to  Infant.'!.  12(iR, 
to  be  entered,  1134. 
outgoings,  after,  payment  of.   1001. 
parcels,  arrangement  of.  988-9. 
parties,  duty  of,  to  facilitate  sale.  983. 

purchaaer  to  see  that  all   necessary,  arr  hoiinil.  Ifll.i. 
when  entitled  to  bid  at.  989,  990. 
possession,  delivery  of.  to  purchaser,  lOno. 
advarae.  notice  of,  1001. 
delay  In  giving,  compensation  for.  1003 
motion  to  compel  delivery  of.  1000. 
not  constructive  notice  of  adverse  title,   ion.  ini" 
pi:rchaser  should  Inquire  as  to.  1014. 

may  require  vendor  to  deliver,  lofto,  Mil. 
taking,  effect  of.   lOmi. 

rhen  an  acceptance  of  title.  10)10 
title  found  bad.  may  be  ordered  to  rcdi^liv 


postponement  ni,  987. 

private  contract,   may   be,  by.  982. 

Irrnceedlngs.  Irregular,  purchaser  not  affected  by,  99rt. 
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SALES   BY  THK  rOLRT     ionttnued. 

puffer,  bidding  by,  whfn  not  to  be  recelvi'd.  9»1 

reserved  bid.  does  not  authorize  e  in  ploy  men  t  of,  991. 
purchasp  money.  defH)Hit  on,  itqutiid.  'MZ. 

vi  t-n   forfeited,   9!t7. 
consent    of    purchaner,    wlien    required    for    pay- 
ment   out.    ]iilfi-7. 
default  In  payment,  of,  S&  >,  996,  9iH. 

forfeiture  in  easr  of,  Wl. 
Interest  on,  997-lUOt). 
iBortKage  ro  secure,  1000. 
payment   Into  Court,  992,  99t>. 

costs  of.  99,t. 
how   compelled,  992,  996.  997. 
out  of  Court,  consent   required.   1016-7. 
to  solicitor,  effect  of.  99J.   996. 
See  supra  -deposit, 
purchaser,   compensation   lo.     See  siipni — compensation. 

consent  of.  to  payment  of  purchase  money  oul  of  Court, 

1016-7. 
contract,  lo  be  signed  by.  991. 

See  jHpra— contract, 
conveyance  lo.     Sec  .sif/jnf- -conveyance. 

infrii — vesting    order, 
default  of.  flft:'.  996,   997. 

having  secret    bargain    to  leseil  to  vendor.   99.'. 
Irregularities  In,   do  not  affect.  1015. 
liability  of.  lor  costs  of  re-sale.  997. 
interest.  997-lOOn. 
rents    and    profits.    997  lOuo. 
may   be  authorized   to  complete  abstract.  1009. 

verify  abstract,  lOHl. 
parties.  Inquiry  as  to.  by.  how  far  necessary.  lOl.n. 
rents  and  profits,   right  of.  to.  9971000, 
secret   trustee,  as.  99.'i. 
unauthorized  bidder.  hecomlnB.  effect  of.  9SS,  991.  994, 

receiver,  not   to  bid  at.  without   leave.  990. 
reference  as  to  title.    See  infra— title. 
registration  of  title  deeds,  purchaser  erftltled  lo.  1012. 
regularity   of    proceedings,    need    not   be   inquired   Into,   by   pur- 
chaser. 101.''). 
rents  and  profits,  who  rnlUled  to,  after.  997-1000, 
report  on.  form  of.  993.  994.  149S-4. 
confirmation  of.  994. 

necessary.    thouR'i    sale    abortive.    994. 
property   remains   at    risk   of   vendor 
until,   994. 
endor  10  give  notice  to  deliver,  1010 


requisitions  on  tltie. 


delivery  of.  after  time  for  expired 
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rp(]uixltlonM  on  title,  how  dlnpoHod  of.  lOr; 

sfrvirp  of.  iliiif  for.   Ihio    imj 
rt'-RHlr,   « lii-n   ortlcrod.  !»!»5.  J»$fl. 

costs  of,    how   borne.   M7. 
deflrleiicy   on,   how   borne,   '.>**7. 

fsilmnied,   !tf*n. 
rtKilsxlon   of  rniiinit't,   98fi,   10(>4.ti. 

oondltloHR  as   lo.   Itow   i'tt)i>irii>'i|.  iisi; 
rtMtR   reroverable  on.    Itim; 
Miirirbiiiier    not    cntftltMl    tn    iiii[irii\tmp 
etc..   1006. 
rc.-icrved   hid.    Manter   may   fix.   987-8. 

notlflCAtlon    of.    to   Hiltloneer.   !tX7. 
omtRflton    to    tix,    how    remedtcd.    fin: 
sale    HUbJePt    to.   adviTtlsr-mcnf    o'.   'ts.:]. 
tniHieeH    refitralnpd    from    sclltny    without.   !is' 
r»Mult   of.  affidavit  of,  MS. 

.Master's  certlflcatP  of,  99:!. 
Rules  of  t'oiirl,   reKulfltlnK.  9S3  101!i, 

applicable  to  all  reffrpncrs  as  lo  ittli>.  inuv 
secret  burfiiiln  by  purchaser  to  re-se|I  to  vt-nrif.r.  tfT- rl  of,  Jifi 
setting  aRlde,  994,  995. 

solicitor  havliiR  conduct   of.   duty   of.   fi8:.'!ts:i. 
deposit  may  be  paid  to,  991'. 
receipt   of  purchase   money   by,   effect   of.   **^Z. 
vendorV.  who  Is,  9S:;. 

liability  of,  for  deposit,  992. 
special   conditions,   not   to  be  resorted   lo  iinn«Tessartl> ,  ^S?>fi. 

to  be   advertised.   98.1. 
specific    performance   of.    when    not    enforced,    l"ni,    ini"''.   liilt. 
standing  condMons  of,  989. 

form   of.    I49L' 3. 

variations    from,    to   he   adviTil^iH.   9s; 
taxes.   liability   for.   lOOJ.   1013. 
tender,  may  be  by,  982. 

by   person    havinE  conduct,  should  not   !"■  arrci.i.'tt    *Wi 
enlarRtpK   Hm.'   for   sendlnK  in.   989. 
threatened    lltlgatlo.i,    rlRht    of   purchaser   in    oasr   nf.    I'M) 
title,   delay   In    m'*klnc,   -fTect   of.   998.  999, 

compensation  for,  loos. 
abstract  of,  lOOT. 

See — Ab.strai't  of  TiTir. 
acceptance  uf.  by  lakinR  posses.-iloii    li)o7  li'l" 
clouds  on,  rlpht  of  purchaser  as  lo,  lo^l 
deeds.     See — deeds-  xii]trii. 
efiultahle,   101.''>.   lOlC. 
failure  to  make.   1003. 
■Rood."  whrn  shown,  Uios,  tfiic. 

made.    in(i»i     UMit 
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title,  objfctloiiij  to,  tlmi-  tor  (l**livi.TiuK.  lulu,  liil:;. 
waiver   of.   1U(I7-1II0K. 
See  suiita — objecllotis     rec|lilHl(luii>^. 
outstanding,  1015,  ll>lt>. 
lioBuessory,   how    liroved,   lull. 
reference  as  to.  10O6. 

costK  of.  luli; 

waiver  of  rlgbt  lo.  limr,,  liiiiT. 
See-  AlwrBACT  iiK  Tliii 
regUIered.  iniiihaj«'r  entitled  to.    Itllil, 
waiver  of  objection   to.   1007-lOOti. 
tniBteeB,  when  not  entitled  to  bid  at,  !tli!).  Sao. 
unreserved,  rlghU  of  highest  bidder  at,  988,  il91. 
Uljset  price.  Master  may  il.\.  987-K. 

notlticatlon   of.   in    advertisement.   Jtxn. 
validity  of.  how  Impeached.  994,  99.'. 
vendor,  solicitor  of.  who  is,  983. 

liability  of,  for  deiiosit.  'Ml.  9»:'.  9H 
delay  of.  in  making  title.  998,  999. 
limited  right  to  bid,  cannot  be  exceedetl.  98K, 
property  sold,  at  risk  of.  till  report  conllrmed. 
when  not  entitled  to  bid  at.  without  leave,  989 
verification  of  abstract,  how  made.  1010-1013. 

neglect  of  vendor  as  to,  lOlfi. 
purchaHer,     when    authorized 

vesting  order,  accriitiiiiee  ot.  -:'t;.  j::T. 
costs  of,  23t>. 
Court   may  grant.  23.'>. 
jturchaser   cannot    be  compelled 

may    have,    996. 
vendor,  entitled  to  notice  of  al 
voidable,  when.  99t 

without  reserve,  right  of  highest    bidder  at.  98S. 
SATISFACTION  OP  jrnc.MENT. 

acknowledgment    of.   how   to   be   executed.   lloT  S. 
entry  of.  1158 
form   of.  1541. 
SCALE   OF   COSTS.     See  -Costs. 
SCANDAL. 

costs  of  motion  to  strike  out  for,  574 

liability  of  sollellor  for.  ■>■* 
impertinence   in  interrogatories.   579.  749. 

pleadings,   -j'S-l. 
motion   to  expunge  matter  tor.  5734. 

take  proceedings  off  tiles  lor.  .',.3 
proceedings  may  he  struck  out,  for.  ^,73-4. 
striking  out  pleadings,  tor,  .'')73-4. 
SCIENTIFIC  PERSONS.     See--ExPK»T-^ 
Court  may  obtain  assistance  of,  317. 


muk,'. 
lOlB. 


acreiit.   r>fi. 


llcation  for. 


mfiSmi^^:- 
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IN  HEX. 


svim:  FAViAS. 

writ  of  summon*,  may  Ibsuo,  In  llfu  of    319  ■(» 
SKAL. 

of  Kupreme  Court.  9f. 

of  IjocitX  Offlccrs.   ■rt\. 
SKcrUirv.     Si'f     RKfrnKK-   Hr-Rnr    CoMrA^rF-^. 
Kuaranli'c  rompany  may  \>r  acct>t>ted  as,  233. 
offlcerw  of  (  onri  may  bo  rr(|ulrff)  to  irtvf,  J7^. 

apprnviil   i>r.  : 
ncclcrt    to    j;t\ 

r>f.   274. 
SKCiniTY  row  COSTS. 

amdavtt   fnr,   form   of,   HTR-fi.   S80-8H(5. 

nf  Jtistlflcatlon   of  mi'-fiieR  for.   SftriKftt;. 
ahniony  aition.  rffused  in,  k*!>, 
amount  of,  88!*,  8M. 

Connty  Court  actlonn.  In.  S8f» 
dlmlnlBhlfiK.  S97 
lncrpa«lnK,  897. 
appeal,  of.     Spp     .\i*prAT,  Pbt*  r  Cot  \i  n  St  i-ki  m  ■    r. 

appearance  mu»r  be  entered  IWon-  obtalnhie    ttt»S 
appllr&tlon   fnr.   when   a   waiver  of  nbjertlon    o  prtnr  i.r...' 


8«tr,. 


8»n 


bond   for.  how   in  l>e  pivpn,   8f>r. 

affidavit    of   exerntlon. 

allowance  of.  8ft.^. 

cancellation   of.  839. 

deliv»'r.\    niil    of  Coitrr. 

ex*>cutlon  of,  895. 

Rurettpfi   in.   K<»5. 
raneti  In   which   It  may   be  ordered,   S7r»-S«*> 
cltent   out    of    jiirlwHrtton    se«>kfnp    lo   fax    solititors 

required    to    Klv*-.    888. 
co-defi-ndant,  by.  ^K!( 
County  Court   actions   In,   889. 
credHorp  comln?  Into  Master's  office,   wtietli.r  liable 


lo    «|V' 


deft-ndanf,    when    not    required   to   kIvp,    S8S,    889. 

be    may    \n-    ordered    m    give,    SRR-HKf 
counter-claimlne.    may   be   ordfred   to   hIvc,   ^iSH. 
dl»mls»al   of  procefdlnKR  for  not   glvlnir,  S94. 
e.xecutor  not   liable   (o   Rive,    aft   nominal   plaliitlfT.   ST" 
tictlMous   iiddresn   of  plaintiff.   In   ra»e   of,   87n 
forelsn   action   pending,  as  a  jiround  for.  «"«.   sSrl. 
frlvolouR   action,    whether   ordered   In,    884, 
further  security,  application  for.  897 
Kamlnhee  proce^dlnjrs,  may  1m«  ordered  In.  SR*? 
Xrouudn  for  refusing,  or  re>«'lndinfr  or<lpr  for,  S!'!    ?*!•-. 
Kuardlan  of  Infant,  when  not  refpilrwl  to  aKe.  K7'> 
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Illusory  addrew.  gtvpn  by  iilutntlff,  m  a  Kround  for,  STS. 
Infant,  whfn  not  orderfd  to  gtvp,  879. 

Informer,  when  Insolvent,  may  he  rerutred  to  hIvi-.  87fi.  881\ 
Insolvency  of  plaintiff,  not  h  Kroimd  for.  S7".  8S3. 

unless  siilnjr  for  nnother.  887. 

Iienalty.   87f!    SSI'. 
Interlocutory   prod-fdlngs.   when   ordered   In.   887. 
interpleader  proreedlnns.   nia.v   he  ,ird»T-fl   in.  8Hfi.  887.   ll'!i!t. 
Justices,  actions  against,  may  bi>  ordcr.'d  in.  88r,,  88<i. 
libel,  when  ordered  in  action  for,  884.  8S.'.. 
Master's  ofllre.  may  be  ordered  in.  887. 
money  may  be  paid  into  Court  as.  9H 

payment    out,    8<*f»    **« 
motion  for  Judfinteni.  under  /,'((/<■  57,  on,  8S8.  8W. 

to  quash  conviction,  on.  141,  '-'liS,  224. 
next  friend  of  Infant,  when  not  required  to  Blvi',  87». 
nominal  plaintiff,  when  ordered  to  give,  876,  882-883. 
nonpayment  of  costs  of  former  action,  when  ground  for.  87B.  881, 
order  for.  when  11  may  be  obtained.  87.'i-88!l. 

obtainable  on  pnrciii'.  88'.t-''!tl. 
elTect  of.  894,  SSS. 
form  of,  889, 

Krounds  for  refusing,  877,  891-893. 
motion  to  set  aside,  891-893,  899. 
I^„cipr.  effect  of,   889,  890, 

form  of,  1501. 
who  to  issue.   269.   271. 
.lettlns  aside,   irounds  for.  891893.   899. 
.special  application  for,  890,  891. 

when   necessary.   880-888. 
r  of  uioncv  into  Court,  by  way  of.  896. 

notice  of,  to  lie   served,  899.900, 

penal  actions  in,  876,  882. 

l»-ndency  of  anoiiuT  action,  wher-  a  sround  for,  876,  880,  881. 

plaintiff  slvlne  Sclitious  address,  may  be  requlret.  lo  sive,  878. 

infant    when  required  to  give,  879. 

leaving    Jurisdiction    ofitdcnl.     lilr.    may    lie   required    to 
give.  878,  879. 

nominal,  may  be  ordered  to  giv.  nn.  882-883. 

povHrty  of,  no  uround  for  orderinis,  877, 

senlng  abroad  in  army  or  navy,  not  required  lo  glve,S79. 

leniporarlly  rrsident  in  Ontario,  may  he  ordered  W_  give, 

poll.-     offlrer.   111   aclion  against,  88.i.  :  81= 
pover      of  plnintilf  not  ground  lor  requiring,  87,. 
„r»Tipe    when  order  tor.  may  ">^"''"'- ^*^-J^.^. 
prior  ac.ion  pendlnt,  as  a  ground  for,  8,b-8R0,  »8i, 
property    .ItWn    Jurisdiction,  How   far   an   an.wer  to  application 
for.   WH,   R92. 


payment 


■^<^^r*c 
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.  f^sfi. 
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.sKfliiiTV  Foil  rosTs    ionttnut-a. 

iiubllc  olDcvr.  ncUon  ncalnvt,  may  b»  ordered  lu    w,. 
qumablnK  convtcilonii.  oa  motion  for.  m.  iJua    [..4 
«jul»tln|  tUIr  procvedtngH.  when  ordwr*^  Iilsm' 
Utw  nurranto  pro«edlngi,  to  be  given  by  reiaK.r  In 
r«ogn1/aDc.    f.»r.  on  motion  to  tjuub  conUcrio.i.  m, 
relator  in  hho  varnintu  iiructn-UlDgM.  to  kIvi-.  :;ii.; 
reildenn*  out  of  Jurlndlctlon.  when  u  urmiud  r.ir,  sT", 
not  a  xruunfl  for. 
return  of  pUlnUrf  tu  Jiirlsdlcilon.  when  u  jirouinl  for 

Older  for,  892,  893, 
■herlff.  acting  on  fi.  fa ,  not  entlUt-d  to,  HU. 
Hlander.  action  for.  when  '>!dered  In,  HSfj. 
Hpeclalty  indorsed  writ.  In  (   -     if.  sss.  s<***. 
Htatutory   right  to.  884-Sg6. 
«tay  of  pro'-eedlnjIH  In  ord*  !        -.  SH!*,  8M.   S!t4 

how    conipiiitMl,   SHI,   XT. 
nummary  proceedlngH.  ina>    be  ordered  In,  SH7. 
taxation  of  soUcUor'a   bill,  client    when   nqiilr.-.i  to  yh.    \s 
temporary  residence  within  Jurlfdl'tlon.  x~r>,  ssii 
time    for   KlvlnK,    U41.    ISOl. 

obtaining   pra-npt'  order.    891. 
unauthorized   proceedln^H.    plaintiff   niovtntt   ro  s.'r   iisi.ir    i„. 

(lulred  to  give,  893. 
waiver  of  right  to,  877. 
when  ordered,   875-88!t 

winding-up  proctf'dingR.  may  be  ordered  In.  sss 
SKDICTION 

dlneovery  in  aitlon  for,  M'O. 

Jury   may    be   required   to  answer   questions  in   actii.n.^  f.-r,   J, 

trial  of  action  for,   must   be  by  j(ir>.   IM."! 

exri'td     \>\     coir -lit.    :n. 
sKg;  KSTHATION. 

adverse   claims,   how    dlniwsed   of.   117!*. 

appeal  pending,   1180 

attachment  need  not  Nmu-.  lo  fotind  right  ti>.  iiv.i 

bookfi  and  r>ap*>rs  seized  under.  1177.  117S.  ll7*^ 

breach   (if  Injunction,  when  It  may  IsRue  for.  7^1. 

commission   of.   to  Ite  directed  to  Sheriff.   11X1. 

See  infra — writ  of. 
rontemnor.   when   it   may   Issue  against.   73.   1175.  118(t. 

death  of,  elTecf  of,  1179. 
contempt,  may  issue  for.  73.  in.";, 
death  of  contemnor.  1179. 

default  in  payment  of  money,  when  It  may  Ikhuc  for.  iis^l. 
discretion  of  Court  as  to  granting,  H76-7. 
injunction,  breach  of.  may  Issue  for.  73, 
leahe  by  sequestrator.  117S. 
mandamus,  to  enforce  compliance  with,  117T 
married  woman,  against,  487. 


». 

r  hi.  :jitti. 
.III.  :':•:;.  . 

.'1 

r.  sTV^sii. 
>t  Iiir.  sni. 
Hi  for  r.'.sii 

III! 

•r    ;isl-lr,   not   Tt 


■tions  fur,  ■::l. 
otr  'lit.    :']?. 


INDEX- 


ISO? 


SKQIKSTKATION— Co'HimikJ. 
motion  (or.  1176. 
obMtruL-tlon  uf  H^tiuvitralor,   1179, 
ord*r  for,  mutt  be  absolnti'.  UTti. 

neceMary,  1175-6. 
imymeiit  of  moiify,  wh*n  iranied  lo  enforce.  llKO-1. 
power  of  lequeitnitor  In  ctuea  of  contemitl.  3ti:'. 
return  of,  enforcing,  1193-4. 

MTvlce  ot  order  lo  be  enforced  by.  nwd  not  b«  (iwrsonal.  1181. 
Rtaylng.  pending  appeal,  HHo. 
writ  of,  cannot  tSBiie  on  i»r<rc(/j< .  117:.. 

udverHe  claims  to.  how   dlspoBed  of,   lU!t. 
.htMfJi   in  itili'tH.  how   recovered  under.   1177. 
effect  of.   1176. 
execution  of,  1177. 

landH  cannoi  be  Kold   under.   IWJt. 
may    he    leased,    117H. 
nature  ot,  11"'!. 
order  for,  necessary.  1175-6. 
property  liable  to,  1176-S. 

(himts  in  miKiH,   1177. 
documents!.   1177.   1173. 
noodM  and  chattels.   1177. 
money    In    l*nk,    1178. 
penBlons    and    salaries,    117S. 
ronts  and  proliti*.   1178. 
how  dlsi)o.sed  of,  under,  1178-9. 

by   sale.  n7fl. 

return  of.  11S3-'k 
to  whom  to  be  directed.  1181. 
<FKVirF       Se.      VbM.MvrRAiioN    -^.l.^^G^:     i^Y    S»..i.noR    -Inv.kits- 
JvPOMiM-ORLKR-MimixAtiK    ArTio>s-  Pktition    or    Rm»T- 

PIKV  tN<  S-Q.  IKTIM^    TlTIKS-WRlT   O*-   St  MMONS. 
ibscnl   defendants   service  on,  351-367. 
Mceptance  of.  by  Rollcltor,  ^30. 
address  f«r.  of  defendant,  or  solicitor,  to  be  Mated  i 


ijilipnraiicf. 
nS8-39(i. 


lUimr)'.  given  In  appearance.  3!» 
omlsston  o(.  effecl  of.  39(1.  ^ 

lilalntlff-s.  «hen  to  be  Indor-eii.  on  writ.  ..•->.. 
udmlsslon  of.  hy  si.llcltor.  653, 
retraction  of.  657. 

::r ':r  :^^^  ^^-  -  -'- -  --  — ■  »^^- 

neglect   to  appoint.  In  case  of.  65S.  65«^ 
on.  not   pood.  ..nlea«  agent  Is  hooked.  KS. 

appearance,  wlten  ;,  waiver  of  objection  to.    I^-S 

appoint™™,  to  examine  for  «.covery.  bo.   -ITecte...  SU.  S-5. 

corporattens  on.   r!41-4, 

counur-clalm.  of,   "11-   "l^"* 
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SKKVICK-   ('onllniiei/. 

rouniry  wnt  ,t  alienor.  »hon  to  b..  «.,»«!  «-,3 
d»l«  of.  Id  Im  Indorard  on  writ.  JI7.  an 
dMth  of  ■Dllcltor.  In  our  of,  »n. 
drfrndoni  In  ponon.  on,  654,  «6i;. 

who  hu  not  appoond,  on,  <M>. 

»l»™  oddrMa  for  aorrlro    (i.i    j-r 
dliprailni  with,  »2s. 
oiKullon  rradltor,  on.  «S«. 
Fipmo  ogrnt,  on,  341. 
linns,  on,  488-493. 
habras  i-orput.  of.  860. 
houni  for  rffrctlni.  667. 

Indoru-mml  of  ddr  of  arrvlrr  of  writ,  3n7.  n\ 
Infanu.  how  affaclrd  on.  338-9.  48;. 

8r»— furaHTa. 
In  Ontario,  of  pru-M-dlnitii  of  forHjin  CourlB   ::«:. 
Jiidrment  of.    Srr-  JtonMiiiT. 

on  prriona  Inlrmtnl,  »SS. 

dlaprnilnK  wllh.  an 
inter  box.  rtropplnx  paprr  In.  at  addrr-a.  for  „  rvin-,  InsnlllH.- 

l.ord'«  nay.  on.  void.  !94. 

liinatlca.  how  rir«ted  on.  339-340. 

manaaer  of  buHnraa.  when  II  may  b,  eirecf-d  on   nil    im   in. 

noiicr  In  llau  of  writ  of  aummons.  of.  on  for.iBti.r..  :i-.i.  -m,:.- 

10  creditor  out  of  OnUrlo  to  provi-  .-liilni.  :!BI. 
nodre  of  motion,  of.  673-GS9. 

out  of  Ontario.  347.  niil  .■, 

aubatltuted.  875. 

to  commit.  808-S,  858.   1173 

with  writ  of  aummona.  out  of  Ontario.  fi;fi. 

Sfi^-NoTUt  or  Monoji. 
Omrlal  Guardian,  when  to  be  made  on.  for  Infnuls.  2:]».  'M    IK 

ic-1 :.  i:-. 
See — OrifriAi.  GrAaoiA.t  ad  lilm,. 
order,  of.  iKTaonal,  when  net-easary.  ti.'.o.  sos.'.i. 
on  aollcltor,  663,  658,  808. 

orlRlnal,  ahowlnc.  when  not  necesaary.  R'lT.  117:' 
to  continue  proceedings,  769. 
orlalnal.  exhibition  of.  not  nece-mry  unless  demandcci,  «.-; 
out  of  Ontario,  of  writ  of  summons.    .See—WaiT  ot  SiMMovi 
attaching  ord^r.  3<j4. 
Judffraent.  or  orders,  or  notice  to  pr 


leave  for  must  be  obtained.  364. 
notice  to  creditor  to  prove  claim.  V<i. 
order  to  continue  proceedings.  6I.'>. 
other  Initiatory  profeedlnKs.  ;!47.  "fil,  ::':.', 
proceedings  by  aid  of  forelien  Court.  "M. 


rliilm: 


'V 


iNtir.x. 


160U 


933 

vici-. 

fnsillTlri 

•nt 

s«ll 

nil 

111, 

11 

TM, 

.  Ml 

'.1.  r 

«:,.- 

ndfd.  li-. 

»•  Sr«Mn> 

~ 

0  provi-  c] 

itms 

311 

1.  Wl, 

3lil.  :i«:.. 

oiirl,  "flfi. 

3b:. 

HKHVK'K     Coii/'-iiicii. 

imrtnem,  on.  344.  491-!.'. 

piTsonal.  wbfn  tii*('*'Kiiiry.  s:,i,  n;::. 

lilHlntlff  tn  iitTMHi,  on.  328.  «M.  9U. 

who  hai  not  itlvcn  RddreH  for  wnice.  on.  ^Jti.  ti^4. 
ItlPRdlnKK.     Sp«>-    |'(.EAoi:(oti. 
poHtlniC  up  In  ofRr*"  of  Tourt.  wllfti  rckmI,  RMt.  rt.'i.'.. 

tirouRh  po*t  olBpe,  when  autborlvd,  iCih   ti.'id.  »14.  •» 
nfttinn  aside,  of  writ.  :t:ir..  :i;i6.  ;t4"j«. 
Bhrrlff.on.  UN. 

aollrltor,  tt<r^(ptttiu»-  of.  by,  w  afti  It  need  not  bo  vrrlMtd,  ti.">;i. 
or  writ,  to  b#  v«rliled,  :'.7h 
admtimion  oT.  by.  iiwd  not  b**  vtrKicd.  «.'i:!. 
HbHcondlnK.  how  (■ff«'cl»'il  on.  fi'»4. 
iiKt-iit  of,  how  f>ffr*rlitd  on.  6G:l. 
clerk  of,  on,  when  valid,  «r>:t. 
ofBre  of,  cloMd,  how  pfTwted.  Sufi. 
omltUni  to  name  acent.  bow  eftctted  on,  fi.'iii. 
on  record,  may  be  effwted  on.  6.'>4. 
IMMt  ofHi-e.  throufcb,  when  valid,  S54. ' 
proc«edlnsB.  which  may  be  served  on,  tio^. 
Sep— t'liANdK  or  SoutiToa— 8orj«  iroiif*. 
HluifMH'ni  of  claim,  on  uddtnc  parties,  5";i. 
third  parties,  61:;. 
See-STAUMK-NT  •>»    (."I  *i.M. 
Htatlon  niusitr,  on,  341. 

subntltiiled,  of  writ  of  uiimmonB,  33*',  333,  334.  335, 
other  priK-ci'dings,  :'>;{S-3;!7, 
cqulvalfiit   to  personal  service,  .i;t«,  :5)s2. 
suitor  111  pcrnon.  on,  how  effected,  S'iGV,  6'>4-.".. 
telegraph  operator,  on,  341. 
third  party  notice  out  off  OntArio,  620. 
time  for.  within  what  hours,  6r>T. 
writ  of  iuibcns  ivrput.  of,  6r>0. 

HummonH,  on  added  iwrtleh,  r»5».  j72-3. 
corporatlona,  :U0-344. 
iofantg,  338,  339. 
lunatics,  339,  340. 

manager  of  bualneas.  340.  341.  491-2. 
married  woman,  287. 
Indorsement  of  date  df,  ■'.'■'■'■ 

when  unuci-easary.  SoV. 
subHtltuted,  when  authorized,  33o-;j;;7. 
not  allowed,  332,  :J:i4. 
equivalent  to  peruoual  sfrvice,  ::;;« 
how  effetted.   ;i34-3;iti. 
See— Wkit  ov  aL.\iMo.Ns. 
SET-OPF,     See — Siatement  o*  Dkfkno- 

arising  after  action,  whether  it  can  be  set  up. 
claims  which  are  subject  of.  2!»"-8,  516.  517, 


517 


519. 
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costs.  Interlocutory,  of,  l.'iai,  i:!;!i'. 
when  allowed,  ia;ll-4. 

action  brought  In  wrong  Court,  1309. 
damages  and  costs,  of,  when  not  allowed  to  prejudice  of  sollrj 

lien,  ]  332-4. 
defence  of,  1*97. 

defendant  entitled  to  judgment  for  balance  in  his  favour,  iiti.  r 
garnishee  by,  1217-8. 
how  pleaded,  516-9. 

judgment  for  balance,  in  case  of,  297. 
mutual  debts,  may  be  subjeia  of.  297.    -  - 
SETTING  DOWN. 

appeal  from  report,  1115. 

Chambers,  to  Judge,  not  required.  1 1  lit. 

Divisional  Court.  1089. 
C.  C.  to  Appellate  Division,  131,  133.  134. 
vaoatlonii.  not  computed  in  time  for.  <)39-40. 
Divisional  Cotirt.  for.  1089. 
jury  sittings,  for,  267,  709-711. 
motion  for,  judgment,  time  for.  without  itave.  S64.. 
motions  to  the  Weekly  Court,  267.  897. 
non-jury  sittings  for,  267,  709-711. 
Registrar's  otllce,  duty  as  to,  267. 
special  case.  267.  697. 
trial,  for,  in  Toronto,  267,  709,  711. 
vacations,  when  not  to  be  reckoned  In  time  for,  Ha9. 
Weekly  Court,  tor,  267,  697, 
SETTLED  ACCOUNT. 

Master  may  inquire  as  to,  691. 
SETTLED  EJSTATES.     See— Infants. 

advertisement  of  applications   respecting,  may  he  orderod.  ] 
application  for  lease,  or  sale  of,  how  made,  127.1-1277. 
applications  by  infants,  respecting,  1275. 

consent  of  infants,  and  lunatics,  to  applications  respccHiiK.  1 

1 
persons  beneficially  interested,  required.  1-'7>V 
evidence  on  application  respecting.  1276. 
hearing  of  petition  for.  1277. 

infants',  jurisdiction  of  S.  C.  O.  to  order  sale,  or  lease  of,  i^;!. 
Interested,  Ofllclal  Guardian  to  be  served  for,  1275. 
jurisdiction  off  Court  as  to,  .I.  23.  1273.  1274. 
leases  of,  Court  may  sanction,  2^!.  1273.  1274. 

order  for,  form  of.  1277. 
lunatics  interested,  OtHclal  Guardian,  when  to  be  served  for.  IL' 
application  by.  1276. 

consent  df  committee  of,  to  application,  U'TC. 
married  women  may  consent  to  application  respecting.  127;'. 
mortgage  of.  Court  may  sanction,  12":?. 
notice  to  be  given  of  oppHcfltlon  respecting,  1274,  127ri.  127fJ.  1'.' 
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SBTTI^ED  ESTATES— roM/iHU'-*/. 

notice  of  hearing  of  peiltion  res|)f(ilng.  12Tti, 

service  of,  12~,6,  lliTT. 
Official  Guardian  to  be  ^served  fur  Inrants.  and  lunatics,  I2T5. 
order  respecting,  form  of,  1277. 
sale  of,  how  authorized.  liT:;,  il'T4. 
service  of  petition  on  Infanta,  and  lunatics,  \'17'>. 

persons  Interested  may  l)e  op'rdered,  12". 
truHteee,  1276. 
SETTLEMENTS.     See-  Iiska.ms. 
SHERIFFS.     See— iNTKRPUiiADER— Rkplkvik. 

action  against,  for  seizing  goods,  staying,  1294. 

adjournment  of  sittings  for  trials,  by,  when  authorized.  liOfi. 

attachment  against,  for  not  returning  writ,  1 193-4. 

when  it  may  issuf.  110*. 
writ  of,  executing,  1174.  117.'i. 
certificate  of  return  of  writ,  by,  119:i. 
coats  of,  In  interpleader  matters,  1297,  1306. 

liability  for.  for  not  returning  writ.  n!t4. 
demand  of  return  of  writ,  neglect  to  comply  with,  1193-5. 
Deputy  Sheriff,  duty  of,  to  Court.  291. 

may  adjourn  sittings  for  trial,  on  non-arrival  of 
Judge,  208. 
duty  of.  to  adjourn  sittings.  In  case  of  non-urrival  of  .Tiidgt-.  -OS. 

to  Court,  291. 
execution  to.    See — Exei  ution. 
expenses  of.    See — in/m— fees, 
fees  payable  to.  134.t.  1349-5:!. 

bill  of.  to  be  delivered.  1349-.'i0. 
disputes  as  to.  how  adjusted,  1349-1:133. 
tariff  of,  1345. 
taxation  of,  1349,  1330. 

payment  before,  cannot  be  enforced.  13.*0. 
where  several  writs  to  different  Sheriffs.  1  :;'>;;. 
inventory  of  goods  seized  to  be  delivered  by.  1183-4. 
order  to  return  writ,  may  Issue  against  on  K«tipc.  ii:'4. 

service  of,  1194. 
[tersonal  service  of,  when  not  necessary,  1194. 
poundage  of,  may  be  taxed,  1349. 

Ccrtirt  may  reduce,  1350, 1362.  K'-"i3-4. 
when  entitled  to,  1192.  i351-i:i''3. 
return  of  writs  by.  how  compelled,  119;i--">. 
certificate,  by.  1193. 
to  be  indorsed  on  writ,  1193. 
See— ExKfiTioN. 
sequestration,  to  be  directed  tx).  1181. 
powers  of,  under,  1176-9. 
return  of.  1193-5. 
service  nn,  of  demands  or  orders  to  return  writs.  1194. 
solicitor,  not  liable  for  fees  of.  13.'.:^. 


1812 


INDEX. 


-Hnin  Cot  Ki   Divr 


SHEHIVVS— Continued. 

tarirr  of  fees  of.  i:t45. 

writs,  return  of,  by,  1193-5, 
SHORTHAND  REPORTERS. 

uppolntmcnt  of,  for  S.  V.  O..  265,  268. 

C\  C.  and  Sur.  C,  277. 

duties  of,  277. 

fees  of.  Orders  In  Council  regulating,  1094-fi. 

notes  of,  copies,  how  to  be  ordered,  1096. 

.'.,  to  be  delivered  on  motion  for  new  rrlal.  mil 

appeal  from  Judge  ill  trial  lo 

lost.  1096. 
oath  of,  277. 

Orders  In  Council,  regulating  fees  of.  1094-ti. 
tenure  of  office  of.  266. 
SINOLE  JUDGE,     See— Jidoe. 

aiipeal  from,  to  Divisional  Court.    See— Ai'ikat.. 
buslnesd  to  be  taken  by,  S'tS. 

duty  of,  as  to.  206. 
constitutes  a  Court,  205,  207. 
decisions  of,  how  far  binding  on  other  Courts,  193. 
Weekly  Court,  to  be  held  by,  696,  697. 
SITTINGS.     See— Chambkrs— DivisTONAi,  Cc 
— Wekklv  Court. 
absence  of  Judge,  at  opening  of,  208. 
udjournmenlof.  by  Sheriff,  or  deputy,  208. 
assizes,  how  to  be  fixed.  206. 
earners,  In,  206. 

Chambers,  in.     See— Ciiambkbs. 
civil  oases,  for  trial  of.  how  appointed,  206. 
commiMlons  for  holding  may  be  issued,  208,  209. 
criminal  cases,  for  trial  of,  206. 

special,  208,  209. 
county  town,  to  be  held  at  each,  J07. 
Divisional  Courts  of,  203,  204,  20.'i,  1090. 
docket  of  causes  at,  207. 
for  trials,  how  to  be  appointed,  206.  207. 

Chamber  business  may  be  taken  at,  700. 

Judge,  holding  without  commission,  292. 

retired,  holding  without  commission.  :'!•:'. 

Jury  actions  to  be  first  dlsiwsed  of.  207. 

King's  counsel  may  hold,  207. 

other  business  may  be  taken  at.  700. 

retired  Judge  may  hold,  207. 

time  for  commencing,  30S. 

two  to  be  held  In  each  county.  207. 

without  jury,  207. 

where  to  be  held.  207. 

when  to  begin,  2((J!f. 
hours  for.  208. 
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SITTINGS— C'^ii/iJiM'f/. 

Judges  to  arrange,  -Of). 

powers  or  presiding  Judge.  HOT.  -»0H.  TOO. 

vacation  In.  04O,  641. 

Weekly  Court,  696.  697. 
SLANDER. 

action  for,  when  to  be  tried  by  Jury,  ;;i:'.. 

damages,  evidence  in  mitigation  of,  when  admissible,  607-8. 

jury  can  be  required  to  answer  questions,  in  actions  for,  I'L'l. 

particulars  of  evidence  In  mitigation  of  damages.  007. 

trial  of  action  for,  must  be  by  jury.  2i:!. 

exrejit  by  consent.  :;i;i. 

SOLICITOR  AND  CLIENT.     See— Soumcuts. 
account  between,  1423-4,  1429. 

on   aM>licailon   of  tltlrd   party,   1431-2. 
action  against  client  for  costs,  time  for  bringing,  1414. 

before    delivery    of    hilt,    when    It    may    be 

brought,  1414.  1418. 
stayed    pending    reference,    1419. 
absconding  client,  action  against.  1418. 
agreements  between,  respecting  costs.  143.')-6. 

to   relieve  solicitor   for   Hability   for   necH- 
sence.  void,  143.j. 
bill  of  costs,  to  be  signed  by  solicitor.  1412,  1414. 

or    assignee.    1414. 

personal       representa- 
tive   of,    1412. 
action  on.   .ime  for  bringing,  1414. 
adding  to,  after  delivery,  when  allowed.  1411. 
administrator  of,  may  sign,  1412. 
agency  charges,  in,  cannot  be  lumi»ed.  1413. 
agreement  not  to  dispute.  1435. 
amendment  of,  1414. 
assign  I*'  of  solicitor,  may  sign,   1414. 
compelling  delivery  of,  1416.   1417. 
conveyancing   business,    1418. 

counsel  fees  paid  by  solicitor  not  to  be  included  In. 

1413. 
delivery  of,   necessary  before  action.   1412,  1414. 
how   enforced.   1416-7. 
order    for,    1416. 

enforcing.    1417. 
lime  for.  under,  1422.  142:1. 
proof  of,  1418. 

third  party,   when   entitled  to.   14^11-4. 
time  for.  under  order.  1422,  142:!. 
volunteer  not  entitled  to,   1432. 
when   iinneceasary.    1415-6. 
■disbursements,"  in.  moaning  of.  1413. 
executor   of,  may  sign.   1412. 
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bill  of  costs,  form  of,  Uu, 

Interest  on,   1416. 

ItemB  of»  to  be   In   ilef  II.   UU', 

judKment  In  action  on.  forni  of.  uls 

payment   does   not   bar   taxation.    HIT.    uiu.-, 

signature   of,    client   may   waive,   Hu. 

services,  for  which  It  may  be  required,  lir, 

signed,  must  be,  1412,  14H. 

Statute  of  Umltatlons,  when  It  runs  aniilii.M 

taxable,   when,   141". 

taxation   of,    1417. 

appeal    from,    IVii, 

cannot     be    ordered    Ijeforc    dill 


^! 


costs   of,    1415,    1422. 

rs   parte,   when   authorized,    11:'<i. 

order  for,  1419.     See-  /ii/rn-  ordc.r 

taxation, 
partial,  when  refused,  1417, 
place  of,   1423. 

third   party,    when    entUled    lo.    14 
third  party,  delivery  to,  when  ordered.  Hni-t 
to  be  signed   by  solicitor,  1412,   1414. 
unsigned,  may  be  treated  by  client  as  a  nullllv.  I 
certiaca'e  -o  practice,  necessary  to  right  to  recover  costs.  II 
champerty,  salicilor  cannot  set  up,  1417. 
charging  order.     See— CHAMiiKo  Oiu»:b. 
client   absconding,    iction  against,   1418. 

fraudu.ent  conveyance,   by,   ?~tlon  to  set   aside.   Uli 
communications  between.     See— Dimcovkkv. 
compromise,  solicitor,  how  far  he  can  bind  cilenl  by.  iiij,  i 
contract  between,  nature  of,  1413. 
conveyancing.   Mil   for,   whether  It   can    be   referred   lo  taval 

1418. 
costs  of  unnecessary  proceedings  when  allowable  on  liivaiieu 
tween,   1338, 
hill  of.     See  jupro- bill  of  costs, 
interest  on,  when  payable,  1416. 
of   taxation  between,   how   payable,   141.J.   1122 
security   for,   when   ordered.    1431. 
recovery  of,  1411. 
Uxable  between,  1338,  1417. 
counsel   fees,  bills  for,  may   be  referred   to   laxallon.   HIT. 
death  of  client,  operates  as  a  discharge  by  client.  914 
delivery  of  bill,  necessary  before  action.  1412,  1414. 
compelling,    14161417. 
proof  ur,  1418. 
discharge  of  solicitor,  by  client,  effect  of,  912-3. 
himself,  effect   of.  913-4. 
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documents.  Hen  of  sotlcilor  on.    See — Soliciiokm. 
Exchequer  Court,  bUl  (or  biifliness  in,  1414. 
Injur  lion  against  solicitor.    See— SoLicnoits. 
interest  on  costs,  when  recoverable,  1416. 

Taxing  Officer  cannot  charRP  BOllcilor  wltli.  1424. 
judgment,  taxation  when  ordered  after,   14LNI. 
lien  of  solicitor  on  funds  and  imptTs.     See  -Solicitor!*. 
nature  of  contract  between,  1413. 
negligence  as  defence  to  action  on  bill.  14JH. 
next  friend,  may  claim  taxation  of  blil.  143:. 
nominal  plaintiff,  when   not  entitled  to  order  tor  tusiulon,  linj. 
notary,  bill  for  services  as,  not  taxable,  1413. 
order  for  delivery  of  bill  of  costs,  141'l-7,  1422. 

application     for.      bow     en- 
titled,   1419. 

form  of,  client's  application. 

l.iO:. 
solicitor's      applica- 
tion, 1503. 
jjrwripc,  who  may  Issue,  269, 
271,  1425. 
effect  of,   1427. 
when    obtainable    on.    1419, 
1424,  1426. 
set  aside,  142r,. 
third    party,    when    he    may 
apply   for.   1431. 
taxation  of  bill,  1419.  1422. 

after  Judgment,  1420. 

twelve    months    from     delivery. 
1120. 
verdict,  1420 
appeal  iroro,  1125. 
application    for     b->w   entitled.    1419. 
client,   by,    1419, 

1425-6. 
solicitor,   by,    1419. 

1426-7. 
time  for,  1419.  1420. 
obtained     by     client, 
1424,    1427.   1428. 
obtained  by  solicitor. 
1427-9. 
form  of.  1422-3.  1502-3. 
implied  provisions  of.   1423.   1428. 
place  of  reference,  1423. 
powers  ot  TaxhiB  ""'cer  "nder.  112S. 
1429.  1430. 
when   obtainable  on.  1419. 
who  to  issue.  269.  271. 


effect    of,    when 
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order  for  l.,.tlail  of  bill.  W^„„,,,  ,„  «t„„,  ,„  ,,,  j|^^._^,^_j 
nwrvatloii    In,   of  question  u  u 

taln«r,  etc..  1425, 
rnlralnlnK  action  pendlni;,   liiii 
•Mond,   Improper,   1425. 
SKtllOK  aildc,  1425. 
Mlldtor'i  application    for.   1419.  h 
•Dedal   application    for,    when    n. 
«ary.  14191422, 142;  6, 1 
clrcumatanceB,      when     to 

shown,  1420-22. 
directions  in,   1429. 
taxing   olllcer   may   require   auUt^ 

of    other    officer    for,    1430. 
third   party,   wlien   he  m»y  apply 
n: 
time  for  applylne  for.  liy  client.  1 
sollrltor.  1 
party  chargeable,  when  entitled  to  taxation.  14314. 
payment  by  client,  under  order  for  taxation.  14;2.3.  1427.S. 
before  delivery  of  bill,  elfect  of.  HS3. 
under   protest.    1435. 
what    amounts    to,    1435. 
when  It  precludes  taxation,  14,14. 

does  not  preclude  taxation,  143t 
solicitor,  of  balance  found  due,  how  enforced,  li» 

HM.  II 
(juon/im    meruil.   when   allowable  between.   1413. 
reference,  between.  sct>pe  of.  1422-3. 

Place  of.   1423, 
refusal  of  solicitor  to  act,  effect  '•    913,  914.  1413 
retainer,  of  solloltor.  1412,  1424. 

agreement  to  pay  fee  for.  not  enforced.  1430. 
disputing.   1424.   1438. 
duration  of,  907. 
Joint,  1425. 
re-taxatlon  of  costs,  between,  when  allowed.  1434 
secrets  of  client,  solicitor  may  be  restrained  from  divulging. 

90*5.  9) 
services  not  vlthin  scope  of  solicitor's  duty.  1413. 

Tariff.  1418. 
"special  circumstances."  w'  M  are.   1421.  1422. 

wUcn  necessary  to  be  shown.  142) 
statute  of  Limitations,  when  it  runs  against  solicitor.  III1I,  IIL 

waiver  of.  by  client.   1425.   1428. 
taxation  of  costs,  between.  1429. 

appeal  from.   1125.  1431. 
conveyancing  charges.   1430. 
coots  of.   1414.   1415. 
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IKNT     Coiiliiiii.il. 
betwf.ii.  fiiionlnK  ,i.iyment  arter,   141.".. 

'•r  parte,   whi-n   authorized,   142!*. 
officer  to   ctTtlfy   what   1b   due   to   or 

from   *>Uher    parly,    1422. 
ordiT   for,  effect  o^.    I42L*. 

when    iio(     to    hv    Krunted, 

1413,  I4ir>.fi,  i4:;n 

See    suprn— order. 

Iiowers    of    TaxlnK    OfUcfr.    on.    1422, 

1428.  1429. 

ri-ftrencp.    when    It    may    procwd    ''.r 

parte.    1429. 
retaining    fee,    when    allowah'.p.    1 4^10. 
re-taxatlon.    when   allowed,    1434. 
Rcale    appllcahle,   on,    1430-1. 
security  for  coHts  of  aiipHcatlon.  1 1"1. 
Tariff  applicable.   1429. 
third  parly,  when  entltltd  to  taxation  of  bill,  1431-4. 
account,    1431-2. 
delivery  of  bill  to,  may  be  ordered,  143M. 
uncertified  solicitor,  right  of.  to  costs,  1411.  14T_'. 
unqualified  person  actlnp  as  solicitor,  142B. 
unusual  proceedings,  duty  of  solicitor  before  taklnp.  1338. 

costs  of,  may  be  allowed,  1338. 
verdict,   taxation  when  ordered  after.  1420. 
SOLICITORS.     See  —  CiiAMiK  o^   Sm.H  itor  —  S.m.ks  nv  ihk  roim^- 
Solicitors'  .wn  A(ih:NTs'  B<k)k— Sul.iriTOK  ami  Cmknt. 
acceptance  of  service  of  writ.  by.  "30. 

papers,  65  r 
acting  for  opposite  party,  may  be  restrained  from,  90S,  907. 

without  authority  of  client,  ;i2i. 
action  commenced  without  authority  of,  327,  328. 
address  of  plaintiff,  may  be  required  to  disclose,  32T. 
to  be  indorsed  on  writ  of  summons.  o25. 

notice  in  lieu  of  writ,  o25. 
admissions  of  service,  by.  6,>3. 
aflidavlte,  order  to  answer,  1406-7. 

See — Affidavits. 
agent  of.  cannot  serve  himself  as  agent  for  another  solicitor,  654. 
issuing  writ,  name  and  address,  to  be  indorsed,  '-i'lj. 
lien  of,  on  fund  recovered,  911. 

books  and  papers.  909. 
name  of,  to  be  entere-i  in  solicitors' and  agents' book,  652. 
neglect  to  appoint,  service,  how  authorized,  in  case  of,  6.'.3. 
principal  of,  la  a  client,  1411. 
taxation  of  bill  of,  132.^.. 
when  he  may  be  served.  t>.'.:5. 
See — SoLiriTOBs'  and  Acknis'  Book. 
agreements  between  opposing,  to  share  costs,  907. 
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antwer  andavlla,  may  be  tailed  on  lo.  Hub.?. 
appeal,  rl(ht  of.  when  perionally  ordered  to  !>«> 

from  order  atrlklng  off  roll,  Hii 
appearantr  ontered  by,  without  authority,  a;is, 
apiKilntment  of,  by  lultor  acting  In  perkon.  !)14, 

notice  of,  to  be  nerved,  9H. 
arllclm  of  clerkahlp.  to  be  tiled  In  Central  Offlti. 
iiituchnient.  liable  lo.  tor  not  entering  apiiearuiu 
taking.  :t;!ii. 
paying  money  Into Cmiri.  I  h'.i> 
bill  of,  time  for  delivery  of  to  client,  under  order.  H:':. 

See — SoLlclloa  AKO  Cui:.\t. 
tertlncate,  annual,  neceenary  to  reiovery  of  cosln.  mi:'. 
I'hange  of.  notice  of.  when  neceavary,  Itoi,  yo.'p. 
Irregular.  dO.'i. 
a«ttlng  aalde,  9t>.'>. 
order  fot  not  granted  ex  i«,ri, .  un  »oll(lii>i  .,  ai>piic ai 


.  -tin. 

>■  l)t:rHilaIU 


payment  of  coatji,  not  a  coiHitlon.  90.'.. 
proceedings  taken  by  new  aollcitor  before  »itvIc»>  .,r 

tlce,  805,  90<>. 
setting  aalde,  notice  for,  905. 
apeclal  appllcatlun  for.  when  necesimry.  111).',.  Iliii;, 
when  a  discharge  or  mllcltor  by  cllenl.  IKiil. 
charging  order,  may  obtain,  1354,  135.".. 

See — Charuinu  Orpkk. 
clerk  of,  service  on  elsewhere  than  at  office  Invalid,  654. 
compromise,  how  far  he  can  hind  client  by,  1142,  1143. 
costs,  liability  for.  In  proceedings  taken  without  authority.  7,-::-: 
defending  in  person,  of,  133.".. 
lien  for,  on  documents  of  client.  907-9. 

when  ht'  di.scharj?.-s  blni.^ 
91 
lien  lor,  fund  in  litigation,  909,  911. 

collusive  coniprcyniise.  effect  o;'. 


k> 


money  paid  into  Court  an  security  for  costs  on.  \>\ 

Bet  off.  when  allowed,  notwlthstandliiK.  13o2-". 

not  allowed,  to  prejudice  df.  i;!;iL'-:!. 
liability  of,  to  be  ordered  to  pay,  329. 

for.  on  entering  appearance  without  authority.  :;:'s 
mortgiigee.  as,  955,  H3tf. 
laymeut  to,  out  of  Ca>urt,  139a. 
person,  acting  in,  135'.. 

personal  order  against  for  payment  of,  appral  from,  1 1  i. 
refunding,  by.  956.  1106. 
remedy  for,  against  rlient.  1411, 

See— SoLii  iroR  a!si»  Cmknt. 
trustee,  when  acting  as,  9ri4.  fi.'i.". 
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rcmpromUr.  authority  or,  to  i-rr«'<  t,  llt:;-tH::. 
conducting  reference,  duty  iif.  9:11  J. 
country,  Toronto  agentrt  of.  lo  b,  tnttnil  in  botik,  WJ. 
(leKth  of,  tTvlce.  how  to  be  ctr.rti'd  where  new  xolidtur  iiui  uji- 
pointed.  914. 
('.   >nt,  operateA  bh  a  dl»(-biirKe  by  client,  914. 
debts  con^^cted  on  behalf  oT  client.  liability  for,  LmS. 
demand  may  be  made,  whether  writ  inFucd  wtih  mifhortty  of.  ;i:'T. 
diBcharged  by  client.  cfTect  of.  a»  td  llm,  ;>i:. 
dlHcbarKlnK  hlmtieir.  effect  of,  on  lien.  '.Mii,  9U. 
estate  recovered,  may  obtain  charge  on.  for  costs,  'Jl.',  in.'.i-i;;:.;i, 
falsely  stating  injunction  Krantcd.  liability  for.  "L*.  140V. 
fraudulently  obtaining  paymeni  out  of  Court.  i:i88,  1409. 
Arm,  autng  as  plalntiffR.  may  be  required  to  disclose  members  of.  :\2V. 
improperly  obtaining  mooey  out  of  Court,  liability  Vrr.  USS,  H(i{t. 
Injunction  against  acting  for  opposite  party,  906-7. 

divulging  secrt'ta  of  former  client.  9(i7, 
lien  for  coitta,  not  to  be  prejudiced  by  set-off.  911-2,  n:[L'-o. 
on  books  and  papers  of  client,  907-&09. 
extent  of,  9fl7-Wt9. 
nature  of.  907. 

production  may  be  ordered  not- 
withstanding. 9*)S. 
tHkIng  ftecurlty,  how  It  arfecta. 

Statute  of  LtmltationH,  how  af- 
fected by,  9i;i. 
third   parties,  bow  affected   by, 

n::9.  907,  SOS. 

estate   recovered.   ''V*.   1354-I3!t9. 
fund,  !Ht9-911. 

alimony,  n.it  allowed  on.  902. 

:«8Blgnment,  by  client,  cannot  defeat,  l*lo. 


may  b«  actively  enforced.  910. 
client  cannot  d«feat,  91U,  911. 
net-off.  when  not  allowed  to  prejudice  of, 
1)11,911'.  Vi\i>,  i3a;j. 
allowed      notwlthBtandtng, 
i:;:u,  i:t2-',  iiJ'ja. 
solicitor  dl*  hargiiig  himself,  effect  of  on, 
9i;!.  914. 
Statute  of  Limitations,  not  a  bar  to.  ;ilo. 
I^cal  Masters,  debarred  Irom  practising  as.  In  certain  cases,  i;;:.. 
may   be  called  on  to  declare  wLorh-r  action  brought   with  tbeir 

autborlty,  o26. 
misconduct  of.  7i',  H0h-i4l2. 
mortgagees,  when  entitled  to  prottt  costs,  905. 

protit  costs  covenant,  to  pay.  formerly  invalid,  9o2. 
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innii-  and  ■ddrrM  of,  to  br  Indorird  on  writ  in.uiU  1)).  3::,. 

dorunu'iitii  liy  wlilil,  |,r,„ 

lllRI  CUmOK'TKi-l].   .;,' 

plvBdthiiH,  :^K9. 
111)11  liaymrnl  or  nioniy  by,  Hn!i.  mo. 

noli.e  of  motion  to  commit  rlliiul,  when  It  may  !«■  sirv.ii  „„   s 
iwlh  to  b«  takiin  by  on  ■dmiuloil,  140<. 
paid  bjr  aalary,  rliht  or  client,  to  taxrd  .oata.  1  ili-'i. l a:lo 
ParlnHra.   may   l„.   r«„,l«d  to  d.aclo«.  nam-,  of,   wh-n  >,.ln> 

H  nriii.  31>9. 
IMFly  aulni  or  drfrndlni  by,  may.  on  xlvlna  nollr...  uct  in  i„.r 

|ii.r»on.  arlinc  In.  right  of.  to  roata.  133.",. 
|i«ym«nt  of  c-oata  to.  out  or  llourl.  lin. 
IMTBonally  ordarad  to  pay  coau.  may  appwl.  1J4, 
plBlntira  addraaa.  may  be  raqulrad  to  diacloaa.  3:'7. 
poatlni  up  In  offlca  of  Court,  when  (ood  aarvln.  on.  fir.x 

throuKli  poat  offlo)  to,  whan  good  arrvlcp  on    e-ili 
practlalni  without  carl'Ocata.  rifht  of.  to  roal>.   111l:> 
rrfualnii  to  act.  elTact  of,  »13.  914.  un 
rpatltutlon   by.  when  ordered.  llUfi.  )407-«. 
retainer  of.  1412. 

whether  It  rontlnuea  after  Juditnient.  9117. 
See — SiiLlciToi  Asn  Ci.irsT. 
retaining  fee  to.  paid  by  truateea.  9.-|,-,. 
roll  of,  14<l«. 

cuatody  of.  268. 
reatorinn  name  to.  1411. 
algnlng.  HOIi. 
atrlklngoir.  1409.  1410. 

appeal  from  order  for.  1411. 
salaried,  right  of  rllent  to  taxed  coata.  1329. 
Hcandaloua  matter,  liability  for  coata  of.  .i74. 
secrets  of  client,  may  be  restrained  from  dUulslng.  9li7, 
security,  taking,  effect  of.  on  Hen.  908. 
siTVIci'  on.  how  effected.  668.  654.  657. 

when   olllce  closed,   me,. 
See — Agk.\t. 
«eH)ff.  effect  of  lien  as  to  right  of,  911.  912.  133;.  i:i:l3. 
Sheriff's  fees,  when  not  liable  for,  1352. 
solicitors'  and  agents'  book.  652. 

See — SoLlciTOEts"  ami  m.h\  i<  IJoi.k 
.striking  off  rolls,  when  ordered,  1409  10. 
suing  or  defending  In  person,  coats  of.  133."i. 
summary  application  agalnat.  140611. 
suspension  of,  from  practise,  1408-9. 
taxation  aa  against  client,  1429. 

See — SoLiriTOa  a.nd  Clikst. 
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aOLlCirom-  ion linMrtl. 

To'Onto.  namf  and  addnKM  of. 

AK*'ntii'  Book,  fir>i'. 
to  Htalf  wlit-thtT  writ  lK»iiri]  \«ltti  tlu'lr  iiiiibi)rliv     :.7. 
truHti-fw.  whiii  i<nlltU-d  lo  corns  HKHltinl  Ininl  t-ntiu.  '.t:,\,  '. 

morigiiKor.  !»."". 
third    pnrty.    954. 
unuiillifirtxfd  procrpdlnxR  by,  3;!M,  33ii. 
iin<iua]|fl«d  i>(>rH>nit  Bctlns  hn.  JurlHdtcitun  an  to.  t  !:>'>. 
iindprtiiking  of,  i>nrnrrtiiR.  3:i(t. 

to    pnuT    appfnranrt'.    t'nfordnK.    "■*•"■ 
refund   oONti.    llOt'i. 
SOLU'lTOHS*   AND  AGENTS'    HOOK, 
pntrln  to  be  nmdf  In.  ti^'i. 
how  to  b«  kopt.  In  Toronto.  <it>'2. 

ouipr  coimtlvH.  6r>:>. 
BPfvlce  OH  BRPnt.  named  tn.  aiilhnrt/.i'd,  f>.'»3. 

whfn  no  HRent  numwd  In.  how  efTertfd.  6r>3.  •).'i4. 
SPECIAL  CASE. 

action,  purilei  to,  may  concur  In  HtailnK.  -4.  ^tH. 

affldavltB  modltylng,     it  admlul'tle,  't^K. 

amendment  of,  24,  5' 

appeal   from  Judgmr       in.  549. 

coatB  of,  24. 

Court,  not  bound  to  answer  eve^y  tinestlon  xinted  In. 

declare  future  rlfcHtR.  r.4K, 
documents  referred  to  In.  may  be  rear    '17. 
examplea  of,  547. 
facta  ataled  must  be  real,  547. 
fictitious  question,  not   to  be  stated   In.   2i,  547. 
nilDK  of,  to  be  deemed  a  iia  pendens,  301. 
form  of,  1473. 

indemnity   to  person  actlnt!;  under  Judiiment  mude  on.  3oo. 
inferences  of  fact  and  law.  may  be  drawn  by  Court  on  argument 

of,  546. 
Judiiment  on.  546.  547.  548,  549. 

agreement   as   to,   54ti. 
appeal   from.   549. 
effect   of.   547. 
Jurisdiction  of  S-  C.  O.  to  entertain.  3.  -4. 
li^  peiiden-^  reftlstratlon  of  as,  301. 
motion   for  Judgment  on.  547.  548. 
notice  of  setting  down,  to  be  served.  r)4Ji. 
parties  to,  24. 

after  action,  may  concur  In.  -4,  546. 
power  to  state.  546. 
preparation  of,  547. 

questions  may  be  stated  by.  In  an  action,  24. 
relief,  parties  may  agree  aa  to,  546. 
reopening,   when  allowed,   548. 
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SPKCIAI,  CASE-    Continual. 
right  to  begin,   548. 
setting  down,  5-18. 
stating,  546. 
SPECIAL   EXAMINERS.     See— Discovkry. 
appointment  of,  265,  278. 

evidence  may  be  ordered  to  be  taken  beforf.  73ti. 
examination,  how  to  be  taken  by,  278. 

of  judgment  debtor,   may  be   taken   by,   i 
rx  officio,  who  are,  278. 
fees  of,   1554. 

number  of,  in  Toronto,  limited,  278. 
office  of,  not  a  public  Court,  808. 

officer  paid  by  salary,  not  to  take  fees  for  own  use.  as. 
production  of  documents  by  witnesses,  may  direct.  Slfi. 
solicitation  of  business,  by,  prohibited,  278. 
temporary,  appointment  of.  278-9. 
SPECIAL  INDORSEMENT.     See— Writ  of  Sl•MMo^.«. 
amendment  of,  376.  377,  409. 

claims  for  debt,  which  may  be  subject  of.  36!t-37fl. 
are  not  subject  of.  "71.  372. 
recovery  of  land  which  may  be  subject  of.  3 
costs,  claim  for,  must  be  Included  in,  377. 
defect  In,  cannot  be  supplemented  by  affidavit.  402. 
ejectment,  in,  370,  876. 
form  of.  510. 
formal  errors  In,  402. 
forms  of,  1463-9. 
Indians,  claims  against,  403. 
interest  may  be  claimed  by,  372. 

judgment  on,  how  obtained,  in   default  of  appearame.  ; 
form  of,  409. 

motion  under  R.  57  for,  396-408. 
Insufficient,   Instances  of.   373. 
tlnuldated  demand,   what  is,  374. 
married  woman,  claim  against,  372,   402. 
mot!:»n  for  judgment  on.  396.  400. 
other  claims  may  be  added.  401. 
recovery  of  land,  for.  370.  376. 
speedy  trial.  In  case  of,  896. 
statement  of  claim,  to  serre  as,  510. 
sufficient.  Instances  of,  374.  376,  511. 
unliquidated  damages,  not  subject  for.  371. 
SPECIFIC   PERFORMANCE.     See-  Sai.ks   hv    ink  Coi  im 
arbitration,  of  agreement  for,  17. 
award,  of,  9,  17. 
contracts,  not  enforced  by,  17. 
pontrartfs,   when   enforced   by,   H,   15,   16. 
for  leasing  land,  715. 
for  sale  of  business,  when   enforced  by.   Ifi. 
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SPECIFIC  PEHFORMANCK     Vontinufl. 

contracts  for  sale  of  chattels,  wben  enlorced  by.  IH. 
land,    when    enforced   by.    15, 

by   Crown,   not   enforced   I)> 
patents,    wlien    enforced    by.    It;, 
shares,  when  enforced  by,  ifi, 
negative,  when  enforced  by,  17. 
not  enforceable  by,   17. 
partnership,  relating  to.  when  enforced  by.  0. 
positive,  how  enforced  by.  l.'i,  Ifi. 
regulating  trade  prices,  of.   IG. 
County  Court,  jurisdiction  of,  as  to,  17. 
covenant  to  build,  of.  1f>. 
negative,  of,  17. 
Crown,  not  ordered  against.  1ft. 
damages  In  lieu  of,  8S. 
jurisdiction  of  S.  C.  O.  as  to.  .'.,  ft.  14-17. 

C.  C.  as  to.  17. 
plaintiff  In  ejectment,  against.  !-'. 
relief,   discretionary,   14. 
separation  deeds,  may  be  enforced  by.  17. 
voluntary  agreements,  not  enforced,  15. 
when   refused,  15. 
SPECIAL  REFEREE.     Set— Rkkerkk. 
STAMPS. 

fees  to  be  paid  in,  271-:^.  275.  278. 
STATED  ACCOUNT. 

Master  may  Inquire  as  to,  961. 
STATEMENT    OP    CLAIM.      See— PLEAni:ios. 
amendment   of,   549-551. 

after  amendment   of   defence, 

judgment,   551. 
l>y   leave,   551,    552,   553. 

consent,  552. 
extension  of  claim  by.  7)50. 
on  adding  parties.  573. 
on  priFcipe,  549-551. 
pleading  to,  bbl. 
time  for.   549.    551. 
to    Introduce    defence 
after   reply,   609. 
where  defendant  out  of  jurisdiction.  549. 
lUlegations  in,  Insufflcieiit.  to  found  relief,  721. 

admitted,  by  default  of  defence,  sr.:. 
claim   not   indorsed  on   writ,  effect  of.  507. 

arising  pendrntr  lite  not  admissible.  600. 
"  common  counts  "  in  old  form,  inadmissible.  .'.9:5. 
defamation,  wordp  to  !>«  .«ict  our  in.  600. 
date  of  writ  to  be  stated  In,  507. 
defects  in,  not  curable  on  motitm  for  judgment  in  default.  8fi?>. 


551. 


counter-claim    arising 
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STATKME.NT  OK  CLAIM— fo»(i»«aj. 

default  of  appearance,  when  nece«rary.  notwlth.tandliit   31 
delivery  of,  time  for.  608. 

enlarging,  by  consent,  633. 
order.   633. 
with  writ,  authorlied,  when  nerved  cmi  cii  out     ■ 
different  caii»e«  of  action,  combined,  trial  of,  how  „ril,  rr.l 
dismissal  of  action,  for  not  dellyerlng,  790-S. 

making  discovery,   807-810. 
want  of  prosecution,  790.",. 
notwithstanding  admission  or   laics  iji 

embarrassing,  may  be  struck  out.  429,  574-679. 
enlarging  claim  made  by  writ,  506,  507. 

time  for  delivery  of,   509. 
facts  In  support  of  plalntirs  claim,  to  be  stated  In,  .506,  5( 
admitted  on  default  of  defence,  857,  862. 
arising  after  action,  how  far  pleadable  in.  :m. 
form  of,  506,  507,  1471. 
good  cause  of  action   must  be  shown  by,  to  entitle  plain! 

Judgment,  721. 
hours  for  service  of,  667. 

Indorsement  on  writ,  when  It  may  be  treated  as.  396. 
Irregularity,  In  delivering,  508. 

striking  out  for,  atl-rilli. 
libel,  words  to  be  set  out  In,  600- 
modlfylng  claim  made  by  writ,  505. 
particulars  of,  may   be  ordered,  679-689. 
place  of  trial,  to  be  stated  In,  508. 

not  to  be  altered  by  amendment  on  piniiic.  ," 
printed,  may  be,  648. 

receiver,  when  required,  should  be  apecllically  claimed  In.  7 
relief  claimed,  to  be  stated  In,  698. 

plalntlir  may  be  conhned  10,  863. 
general,  prayer  for,  eBect  of.  598. 
service  of,  508-511,  657. 

on  parties  added  by  amendment,  573. 

third  parties,   612. 
with  writ  of  summons,  when  necessary,  3S."i. 
Blander,  words  to  be  set  out  In.  600. 
specially  Indorsed  writ,  as,  506,  608,  510. 
striking  out,  641-546. 
style  of  cause  In,  513.  614,  649. 
time  for  delivering,  608,  511. 

extending,  509. 

expiration  of,  delivery  after.  509. 
hours  of  service,  657. 
shortening.   510. 
trulh  of,  will  not  entitle  plaintiff  to  Judgment  iii]|ess  good  In  1 

862,   803. 


tbitandlni:.  387. 

m. 

3. 

mil  111'  Oiii..  :;i;.-,, 
how  oriitTc'i,  4i'fi. 

,  807-810. 
ion.  79ft-'.. 
n  of   fa^■r^   in.   ^'L' 


ed 

In, 

.506. 

58  !l. 

In 

:,n 

entitle 

iilalnfitr 

fn 

a. 

396. 

I- 

41). 

on  prTfipc.  .'.'ill. 
claimed  In.  71. 
1. 
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kBR  good  til  law, 
862,   863,   "O'^i. 


STATEMENT  OF  CLAIM Continuetl. 

typewritten,  may  be,  648. 
varying  claim  made  by  writ,  r>i)ti,  StiL>. 
venue,  to  be  stated  In,  508. 
when  necessary,  506. 

not  necessary,  506,  508. 
writ,  when  to  be  deemed,  506,  50S,  .jIU. 

claim  Indorsed  on,  may  be  altered,  modified  or  extended  by, 

B06. 
written,  may  be,  648. 
STATEMENT  OF  DEFENCE.     See— Plkauiscs. 
abatement,  plea  In,  not  admissible,  593,  594. 
admissions  In,  594. 

withdrawal  of,  687,  790. 
affidavit  filed  with  appearance,  where  it  may  be  treated  -ah.  ZH. 

511. 
all  grounds  of  defence  to  be  stated  in.  59.'.. 
arrangement  of  separate  defences  in,  592. 
amendment  of,  551.  552. 

after  statement  of  claim  amended,  551. 
to    Introduce    defence   subsequently   arising.    fi08. 
counter-claim,  delivery  of,  511.  512. 
allowed,  526,  527. 

appearance  by   third  party   to,   514. 
costs  of,  532. 

cross  demands  may  be  set  up  by.  516.  518. 
defence  to.  515.  525,  609.  610. 

time  for  plaintiff  to  deliver,  515,  525. 
disallowed.  .=127.  528.  529-531. 
effect  of,  516,  ->Z\. 
form  of,  525. 
how  entitled,  513,  514. 
how  far  regarded  as  separate  action.  923. 
judgment,  how  obtained  on,  531,  532. 
noting  pleadings  closed,  537. 
separate  trial  may  be  ordered  of,  531. 
staying  proceedings  on,  531. 
striking  out.  528. 

third  imrty  made  defendant  by.  514. 
time  for  delivery  of,  440,  441. 
what  may  be  set  up  by.  51*1.  518-522. 
when  it  may  be  proceeded  with  after  dismissal  of 

action,  524. 

See — Coi  ^TKR'CLAJM. 

default  in  delivering,  note  may  be  eiuered,  536. 

judgment  on,  857,  858.  859-861. 

mortgage  actions.  In,  1035,  1037. 
defence  arising  after  .icllon,  may  be  pleaded,  608. 
confession  of.   610. 
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STATEMENT  OP  DEPENCE-C<«l(/n«erf. 

defence  arising  after  action.  confeMlon  of,  cmU,  610.  SI 
defence  tiled,  how  set  up    ens 
lncon.l8tont  with  previou.  pleading  not  adral,,, 
delivery  of,  511,  512. 

ejectment.  In,  how  framed,  603,  604,  605. 
embarrawlng,  may  be  struck  out,  513,  674.9. 
facts  of  defence,  to  be  stated  In,  512. 
form  of,  512,  1471,  1472. 
frivolous,  may  be  struck  out,  513. 
hours  for  service  of,  657. 
Illegality,  must  be  pleaded,  ."i97. 
Inconsistent  defences  may  be  set  up,  513. 
jurisdiction,  plea  to.  696. 

lustlncatloa  In  llhel  action,  must  be  pleaded  595 
libel.  In,  607. 

meritorious  defence,  what  Is,  338,  557. 
mitigation  of  damajr.-s  In  libel,  607,  608. 
"never  liiuebted."  In  old  form,  struck  out,  593 
non-delivery  of,  536. 
note  closing  pleadings,  when  It  may  he  entered.  -.36. 

disputing  amount  claimed,  393. 
"not  guilty,"  In  old  form.  Inadmissible,  593. 
"  not  guilty  by  statute,"  may  be  pleaded.  605. 

defence  available  under.   605. 
other  defences  now  allowed  wltlr 
particulars  of  defence  may  be  order 
reference  to  statute  required  In,  60 
notice  of  action,  want  of  must  be  pleaded.  39.-. 
notice  of  dishonour,  want  of,  must  be  pleaded.  SO.'.. 
payment  must  be  pleaded,  693. 
payment  Into  Court  with,  298,  772-776. 

to  be  pleaded  in,  776. 
performance  of  conditions,  599. 
Plea  to  Jurisdiction,  513. 
relief  claimed,  to  be  specilled  in,  .".98. 
res  ;udtrii(ii.  must  be  pleaded,  597. 
scandalous,  may  be  struck  out,  513. 
separate  defences,  how  to  be  pleaded,  592. 
set  off.  may  be  pleaded  in,  297,  517-519. 
slander,  in.  607. 

apecially  indorsed  writ,  in  case  of,  511. 
Statute  of  Frauds,  defence  of,  596. 

Mmitatfons.  defence  of.  .'9.'. 
statutory  defence  must  be  pleaded,  597. 
striking  out,  429,  .MS.  .-.IS.  .-,7.",. 

for  default  In  making  di.-icovery,  SOT,  SO?,  SIO. 
Judgment,  after,  860. 
style  of  cause  Ih,  513.  514,  649. 
tender,  money  mus'.  lie  jiald  into  Court.  77.'.. 
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costs,  610,  611. 
up,  6n<i. 
I  not  udmlxsiitif. 


5S3. 
pred,  r.Sfi. 


ider,   605. 
allowed  with,  fio, 
may  be  ordprfU,  i 
equlred  in,  60! 


(!00. 


STATEMENT  OF  DEFENCE— CufUifiucd. 
time  for  delivery  of,  511,  51J,  513. 
enlarging,  ^11. 

expiry  of,  delivery  alter,  ^12. 
UDCouventlonal  form,  in,  o^'^i. 
witbdrawal  of,  790. 
vexatious,  may  be  struck  nut.  513. 
STATUTE. 

Dominion,  validity  of,  jurisdiction  ot  S.  r.  O.  aa  to,  9J,  93. 
judgment  as  to  validity  of,  appealable,  92. 
pleading,  595-6. 

proceedings  under,  how  to  be  entitled.  64!t. 
Provinctol.  validity  of,  jurisdiction  of  S.  C.  O.  as  to,  9-',  93. 
validity  of,  action  for  declaration  as  to,  not  to  be  entertained  with- 
out notice  to  Attorney-Generals,  92. 
STATUTE  OF  FRAUDS. 

pleading,  595-6. 
STATUTE  OF  LIMITATIONS.    See— Aumimsibatiox. 
absentees,  Court  will  not  set  up.  In  interest  of,  1249. 
acknowledgment,  by  one  of  two  executors,  939. 

executor  de  son  tort,  of  no  avail,  1249. 
action  for  foreclosure  stops  running  of,  1056. 
.■dminlstradon,    judgment    for,    effect    of.    as   against   mortgagee, 

1248. 
action  for.  who  may  set  it  up  in,  1248-!t. 
arrears  of  interest,  how  far  barred  by.  938,  939. 
secured  by  covenant,  938. 
when  charged  on  land,  939. 
bond,  when  a  bar  to  action  on.  OiiS. 
charge  on  land,  when  a  bar  to  recovery  of,  938. 
covenant,  when  a  bar  to  action  on,  938. 

creditor,  right  of.  to  set  up  against  claims  of  other  creditors.  1249. 
death  of  creditor,  effect  of.  on  running  of,  1249. 
defence  of.  how  raised,  940. 

how  far  available  under  notice  disputing  claim.  393.940. 
execution,  when  a  bar  to,  1188-1190. 
heir,  wh«n  entitled  to  set  up.  470,  1249. 
interest,  how  far  a  bar  to  recovery  of,  938,  939. 
on  purchase  money,  945,  1000,  1052. 

six  years*  only,  recoverable  against  land,  939.  945,  1000, 

1052. 
twenty  years',  recoverable  on  covenant.  938.  939. 

(only  10  years  \n  case  of  mortgages  made  after  1st 
July.  1894:  939.) 
judgment  for  administration,  effect  of,  as  to,  1248. 

against  mortgagee,  1248. 
when  a  bar  to  enforcement  of.  1189-1190. 
land,  money  eharped  on.  when  a  lar  to  recovery  of,  938. 
legatee  right  of,  to  set  up  in  administration  action.  1249. 
lien  of  solicitdr.  when  no  bar  to.  913. 
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STATUTE  OP  I.IM1TATI0NS-C<m<(««nl. 
mortgagee  In  poiieulon,  agalnit,  938. 

when    It    prevents    ninn 
against     subseqiietit 
gagee,  939, 
when  a  bar  to  action  against.  938,  1031! 
mortgagor,  when  a  bar  to  action  against.  1056 
neu  of  kin.  right  of.  to  set  up  In  administration  „cll„„   ,:, 
partnership  account,  when  not  a  bar  to,  940, 
payments,  effects  of,  on,  939-40.  1056-7, 
personal  representative,  not  bound  to  set  up    ]-j« 
pleading,  393,  940.  '     "     ' 

when  necessary,  940. 
prior  mortgagee  In  possession,  effect  of,  on    1056 
receiver,  appointment  of.  by  way  of  equitable  exeiutlor   ,rf, 

as  to,  1190. 
Uules  as  to  time,  do  not  affect,  632. 
solicitor's  lien,  when  no  bar  to.  913. 
subsequent  Incumbrancers,  how  affected  by,  939. 
tenanta  In  common,  how  affected  by,  1056. 
time  for  bringing  action  under,  cannot  be  e.xieiided   6"  • 
STAYING  PROCEEDINGS. 

action  commenced  without  authority,  562. 

agreement  to  refer,  enforcing  by,  47. 

appeal  to  Divisional  Court,  rending,  11021107. 

from  C.  C.  pending,  131. 
application  for,  bow  made,  43. 
claim,  on,  531,  632. 
compromise,  enforcing,  by,  44,  45. 
costs,  for  non-payment  of.  47. 
counter-claim,  on,  531,  533. 
cross  action.  In,  47. 
frivolous,  45,  46,  48,  541-646. 
Jurisdiction  of  Court  as  to.  42,  48,  93. 
Master  In  Chambers  has  no  Jurlsdicllon  to  stay  proceedh.5 

the  ground  that  they  are  frivolous  or  vexatious   4S 
non-disclosure  of  address  of  plaintiff,  for,  327. 

names  of  parties  aulng  In  Arm  n 
for,  329. 
non-payment  of  costs,  for.  47. 
no  reasonable  cause  of  action  disclosed,  541..-;46. 
notice  of  appllcaUon  for,  to  be  given,  43, 
pending,  appeal.    See— appeal,  tupra. 
prosecuted  without  authority,  327,  328. 
second  action,  pending  In  Ontario,  47. 

abroad,  94. 
security  for  coels.  by  order  for,  8S9,  893.  S94. 
time  of,  how  computed,  under  order  for  security  for  costs, 
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rcvent«    ninnlns   iif, 
subHfqiienl     riion- 
139. 

,  1051!. 
5. 
on  iicllon.  47'i,  ^■^^<^ 


056. 

execution,  .ffnt  o:. 


i 

I 


f.   131. 


ly  proccedhips  on 
Lious,  4S. 


ling  in  firm  nam?. 


y  for  costs,  S'*i. 
893. 


STAYING  PROCEEDINGS— r&nhHiied. 
two  actions  for  same  cause,  47. 
vexatious,  45.  46,  9?,  641-546. 
writ  luued  without  authority,  327.  32S. 
STENOGRAPHERS.     See — 8iiortiia?ii)   Kf.pobtebs. 
STOP  ORDER. 

Accountant,  to  be  delivered  to,  13H4, 
affidavit  for,  1384. 
application  to  pay  out,  alter,  1384. 
assignee  of  fund  In  Court,  niay  obtain,  13K4. 

notirt'  of  asslgnmrnt  to  trustee.  unavallliiK,  after, 

1:JS4. 
caveat,  may  be  lodged  with  Accountant.  t^'iHllng  motion  for,  1381. 
costs  of,   1386. 

Cretiitort'  Relief  Act,  application  of,  to,  ISSi'. 
effect  of,  1384.  1385. 
execution  creditor  may  obtain,  1384. 
form  of.  1506. 

Judgment  creditor  may  obtain,  1584. 
Jurisdiction  to  grant,  1383. 
liability  of  person  obtaining,  for  costs.  1386, 
Hen  of  solicitor  not  defeated  by,  1385. 
moneys  in  Court,  respecting.  1383. 
mortgagee  of  fund  may  obtain,  1385. 
object  of,  1384. 

payment  by  Accountant  before  notice  of.  1384. 
power  of  Court  to  grant,  1383. 
priorities,  how  affected  by,  1385. 
securities  deposited  In  Court,  in  respect  of,  1383. 
solicitor's  lien,  cannot  be  defeated  by,  1385. 
when  granted,  1383,  1384. 
STRIKING     OUT     PLEADINGS.       See  —  Pleadixgs  —  ST.\Tr.Mr.nT    ot 

Claim— Statement  or  Defknck. 
STUDENTS    AT   LAW. 

articles  of  clerkship  to  be  Hied  in  Centra!  Office.  269. 
subject  to  discipline  of  Law  Society,  1411. 
STYLE  OF  CAUSE, 
in  affidavits,  649. 
notices.  649. 
pleadings,  649. 

proceedings  under  statutes,  649. 
special  case.  649. 
writ  of  summons,  317. 
short,  when  it  may  be  used.  649. 
SUBPCENA,   WRIT  OF. 

«d  testificaniium,  forms  of,  149-*,  1495. 

date  of,  740. 

duces  tecitm,  740-742. 

form  of,  1495. 
may  issue  In  blank,  739. 
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SIBHKNA.  WRIT  OF-Co»(/ii»«|. 

m.inorl.1  from  reil.try,  to  produce.  ord.r  required  ,„r 
niniM,  Mvpral,  may  b«  Includtd  In.  7J9. 
ord»r  for,  when  neceiury,  etc,  740. 
rwordn.  10  produM.  order  for.  whm'  required,  740 
norylce  of.  740. 
telle  of,  740. 
where  luued,  740. 

witneee  In  »upport  of  motion,  to,  «92. 
Master's  olllce,  to,  736. 
SUITORS'  FEE  FUND  ACCOUNT, 
loasei  may  be  paid  out  of,  Igi. 
ob]Mt  of,  316. 
•urplui  Interest,  to  be  transferred  to.  284. 

at  credit  of  onclal  Guardian's  aceount,  to  be  Iran 
to,  282. 
SUPREME  COURT  OF  CANADA. 

appeal  to,  when  It  lies,  158,  169,  161-163. 

award,  Judgment  on  motion  to  set  aside,  from 

cerflorort,  proceedings  In.  159. 

costs,  on  question  of,  168. 

does    not    lie    from    Judgment    upon    reterencf 

Lleutenant-OoTemor,  98. 
final  Judgments,  from.  168-9. 
haieat  corpm  proceedings,  In.  159. 
nmaitaiHot  proceedings.  In.  159. 
municipal  by-laws.  In  proceedlncs  for  quashinc 
per  laltum  from  H.  C.  D..  159. 
prohibition,  proceedings,  in,  15». 
special  case,   from  Judgment  on.   159. 
case  for  appeal  to,  167. 

settling,  167,  168. 
factums,  required  on,  168. 
judgment  of,  enforcing,  169. 
leave  to  appeal  to,  164. 

when  necessary,  164. 

granted  or  refused,  165. 
notice  of  hearing  of  appeal  to.  167.  169. 
questions  appealable  to.  159.  161-164. 
not  appealable  to.  160-161. 
security  to  be  given  on  appeal  to,  166. 
setting  down  appeal  to,  169. 
stay,  of  proceedings  pending  appeal  to,  168. 

security  required  tor.  168. 
time  fo:-  appeal  to.  163-4. 
SUPREME  COURT  OF  ONTARIO. 

accident.  Jurisdiction  of,  to  relieve  agalnsl.  5  7. 
account.  Jurisdiction  of.  In  matters  of,  5,  10. 
action  In,  for  lesH  than  £10,  not  entertained  by,  27. 


S  \ 


INDEX. 


i8;Ji 


rtqulred  for.  ^4l>, 


01,  to  be  transfprrrd 


t  aside,  from.  15!). 


on    referfncc    by   a 


for  quaithlDK.  1.19. 


81'FREMK  COURT  OF  ONTARIO— Cunfinil.r/. 
Mtlon  In,  to  b«  dlipoaed  ol  by  ttniile  Judge.  ^05. 

Sm — AcnoN. 
admlniitrstori,  Jurlidlctlon  of,  aa  to,  &,  9. 

to  appoint  perHou  to  art  In  place  of.  ^. 
25,  447.  47:. 
Admiralty,  jurlidlctlon  In,  3,  27. 
alimony,  Jurlidlctlon  ol,  to  award.  3,  :i. 
Interim  may  be  Kranted,  !MH,  liy:'. 
judgment  for.  may  be  reglitered,  S3. 
permanent,  when  itranted.  21.  2:!. 
from  wbat  date.  Wi. 
order  for.  not  made  In  Chambem,  901'. 
See — AuuoNT. 
amendments,  power  of.  to  allow.     Hee — Amkmimkm". 
appeal  from.    See — Appeal. 

to.    See — App«;ai.. 
Appellate  DIvlalon  of    31,  32.     8ef^Am;i.r  .\ti;  I)in«io». 
appell  te  jurisdiction  of.  30.  102-168. 
arbitration!,  jurisdiction  aa  to,  6.  10. 
assizes,  holding  of,  how  regulated.  206.  207-9. 

Judge  holding,  may  alt  In  chambers.  700. 
when  to  be  held.  206-7. 
awards,  jurisdiction  of,  as  to,  6,  10. 
ball,  estreating  In  trlmlnal  case,  jurladlillon  as  to.  .■..  20. 
breach  of  covenant,  forfeiture  for.  when  relieved,  90.  91. 
business  of,  H.  0.  n..  to  be  taken  by  single  Judge.  205.  20«. 
camera,  hearing  In.  may  be  ordered.  206.  716. 
cause  list,  at  weekly  sittings.  697. 
assrizes.  1450. 

Divisional  Court  sittings.  267.  10.S9, 
Weekly  Court  sittings.  697. 
Chambers,  provision  for  sittings  In.  6ii8-6'i3. 

jurisdiction  of  Judge  of.  In.  659-00. 

Ixical  Judges  in.  670-1. 
officers  In.  66-"i-G70. 
See — Chambfus. 
Chancellor  of  Ontario,  to  be  president  of  Hleh  Court  nivislon.  31. 
Chief  Justice  of  Ontario,  to  be  president  of  Appellate  Division.  31 .  .... 
the  Common  Pleas,  31.  32. 
the  Exchequer.  31.  32. 
the  King's  Bench.  31.  32. 
civil  jurisdiction,  of.  3-31. 

See  iirfrn— jurisdlrlion. 

Common  Law,  jurisdiction  of,  4,  5. 

compensation  to  trustees  and  personal  representativef^. 

to  allow,  9.  956-S. 
compromise  of  action,  power  to  enfori*.  H. 


.  jurisdiction 


compromise  ui   ttv-Liuu,  p«,,.  -   —  mrt-i 

conflict  between  law  and  equity,  rule  of  decision  In  case  of.  94. 100-. 
constitution  of,  3.  4.  5. 
constitutional  questions,  procedure  to  be  observed  as 


;  to.  194.  195. 
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SlI'IltMl,  COIKT  OF  ONTAHIO-f»,»i,.ed 
.•omlnifiit  rl»ht..  court  may  r.ru«  ,„  ,a,°m  ., 

controverted  Dominion  election..  Jurl.dl«l„n  or    ..  ,, 
.■o-pnTinenblp.,  Juri«llttlota  u  ,„,.-,     '  '  '"  " 

com,  dlarrellon  of,  ■■  to,  :'3«. 

order  of,  a.  ,„,  ,!,,„  «„peaj.bl,,  ni.„E.  ..«;, 

not    aiiDenl.bie,    »ith„,', 
See — CoNTf. 
•  ouncll  of  Judge,  to  ™.„ld,r  pr.K*dur..  «„„„.„,     .,., 
Crlmln.l  Code,  Jurl.dl«lon  of.  under   m 
crimlnil  juriMllctlan  of.  3,  5  ■■; 
d.n,.ie,.  i„  iieu  „,  Injunction"  JurlHdIcllon  a.  ,„  g,,,,,, 

speclBc  perfdrmance,  UK,  ng 
decisions  or,  binding.  elTeit  or    llin   l»4 
declinatory  Judgment.  „r  order,  may  be'  pro„„un,.,l  by 
defe»d.nl..  relief  to.  may  be  given  by   40  u 
discovery.  Jurisdiction  a«  to.  3,  6.  IS, 

See^DiacbvEiiv. 
dl..rell„„  a,  ,tf  eoat..  when  .ppe.l,ble.  li:i,  ,,4,  26:1. 

not  appealable,  witbout  li»v,. 
HI  .  IK  .,  '  '""'"'  '"  '""'M  »'.  when  appwilaw^   ,, 

distribution  of  bu.lne«,,  of  Appellate  Dlvlalo"  joV" 
Divisions  „,,  31,  "Ithcour.  Division,  ,„:,  v. 

criminal  Jurisdiction  of,  3,  3,  so, 
Prealdenu  of,  31, 
Divisional  Court,  of,    Se.— Div.„„,m.  Cot  «r. 

Jurisdiction  of.  In  criminal  prooeedlnK- 
(tttlnga  of,  203.  205,  1090, 
Dominion  eleclloni,,  Jurisdiction  a.  to  31 
dower  Jurisdiction  of,  u  to,  r,,  11.    See-Um., 
equitable  defence,  Juriadlctlon  aa  to   39 
equitable  jurisdiction  ol.  3.  6  24  29 
equitable  rights,  to  be  given  eir«t  i„.  by  3-,.-,,) 
equity,  rules  of  decision  of.  In.  19. 

Jnrlsdintlon  of,  3,  5.24,  35.50 
e«re»Ung  ball,  20. 

evidence,  rurtber,  power  to  admit  on  appeal,  691-.;, 
„     ^  *''«'  admissible  without  leave   il91 

Exchequer,  Chler  Justice  of,  31,  32 
exchequer  Jurisdiction   of,   20. 
executors.  Jurisdiction  of.  as  to.  -,,  9. 

removal  of,  oy,  9, 
existing  jurlsdIcUon,  continued,  3    4 
extraterritorial  Jurisdiction,  28,  Jr. 
foreign  sovereign!..  Jurisdiction  over,  i'l 
forfeiture.  Jurisdiction  of.  to  relieve  agalnat,  90-92. 

of  recognlaance  of  ball  In  criminal  case,  not  r 
against.  20. 
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udliatf  on.  ;!\_  ;!i»  -,, 
'•"U  of.  an  to,  :!i. 

H-U5,  L'6a. 

tie.    without    i^uv,.,    ii:; 
It),  :•;:, 

mnually.  :;sit.' 


a«  lo  KiviiiK,  s-s.  sy 


iiHuincKl  by. 
1. 


.114.  26:t. 
without  It'iiv, .  ] 
appealable,  in. 
lion.  203-;». 
isluo,  !'():>  V. 


J  proce*'dlnK>. 


694-t;. 
?av<',  (i34. 


0-92. 

il  oasp.  iiol,  rt-li.vfd 


L'PKGME  COL'RT  OF  ONI  AKlO-ConfiMiitr/. 
formal  objvctlone,  powf r  of,  lo  Rm<<nd.  •i4-'). 

H»'e--AMt,MiMiM 
fraud.  Jurisdiction  of,  lo  rellevf  aRaliiKi,  :>,  ti, 
geDPral  JurUdlctloD  of.  2'. 
guardlana  of  Infantb,  JurlHdIrllon  over.  ::.  I'ti. 

flpf-  l^^A^rH. 
beartng  it*  comfr4,  may  be  crdtr^d  by,  2i>ti,  Tlfi. 
High  Court  Division  of.  30. 

«l*    ngs  of.  Sep— i«/m— Rlnlnns. 
idiots,  jurisdiction  of.  a^  u   ■>.  v:. 
Infants.  Jurisdiction  of.  as  lo.  :>.  U'.  L'6.  {M-loo. 

settlements  by,  ntay  b«<  autborlzi>d.  'i'.'.,  U'ti'j. 
(•ffei't  of  hanctlnu  of,  'j::. 
evldpncp  r«Hiulred  as  to,  liiBO. 
8*"*— Imanth. 
Injunction.  Jurisdiction  of.  to  KrHnt.  Ml,  :)4.    S>t— U-iim  iiox. 
when  granted.  .'4-70. 
refused,  S4  7». 
Irregularity,  power  of.  to  amrnd.  644,  ti46.    Se*-  -lBm:(iLi..<iiiTY, 
Judges  of.  31.    See— Jlwu:. 

BbBenr«>  of,  place,  how  supplied,  '.'<i. 
bias,  or  inlArest  of,  'io. 
eoundl  of.  lo  be  beld  annually.  :;^!>,  290. 
dlsquallficatktn  for  sitting  In  DIvlsloniil  Court.  J04. 
exlatlng  Jurisdiction  of.  vested  In,  .t-4. 
€T  ogtcio  Judges  of  eltht-r   Division,   32. 
Ave  to  sit  in  Divisional  Courts,  203,  205. 
four  may  take  certain  business,  JO.'.. 
may  alt  in  any  Divisional  Court,  203-205. 
oath  to  be  taken  by.  Zi. 
powers  of,  ?-l-^:<.  Vu.  20.VT,  «5S.  700. 

to  arrange  business  of,  H    C.  D..  20fi. 
precedence  of,  :!2. 
rank  of,  30. 

retilgnatlon  of.  may  plve  judBment  after,  ".:'■ 
rights  and  privileges  of,  29. 
Bitting  siingly,  duty  of,  20.'.-t;. 

constitutes  the  Court,  205. 
to  arrange  for  proper  transaction  of  business  of.  H.  C.  D., 

206. 
holding  Divisional  Courts.  2or>. 
Judgment,  declaratory,  may  be  pronounced  l>y,  3"-3&. 
delivery  of.  after  resignation,  :'."■ 
final,  may  award,  on  motion  tor  new  trial,  12:'. 
See — JriKiMKNT. 
Jurisdiction  of,  olvll,  4-;tl. 
appellate, 
criminal.  3,  ». 

Domlnloti  Statutes,  under.  30. 
equitable.  3.  6-24. 
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xri-KKME  fOLHT  Of  ONTAKIU- t„«,m.„,. 
Jiirlullciion  of,  rxliilng.  contlnutd,  3.4. 
bM  lo  Iw  FxrrclMd,  :i4 
JiirLdlctlon  of,  ii„.„.  t.,rlu,r„i  Jurt.*lcllon.  jn 
tini.  Bcnrb,  ihlw  Juitln-  of,  :ii.  31 
«nd  out  of  OBi.rlo,  JurWIotlott  ■.  to   as 
law  Md  niullir.  10  admlnlater,  36. 
'.a.,.,  forf^UuP.  o,,  ,0,  br«..b  .,  »v.„„,,  ,„„„  „.„,„„ 

IS 

I«f«l  clalmi.  effect  10  be  ilvrn  to,  by,  it  4H 
letter,  patent,  Jurlidlcllon  aa  lo,  3.  «,  i«,'  j; 
lunatlca,  JurUdiclion  of,  aa  to.  ,'i.  u  u 
»..i«./o»i,.,  jurt«llc,lon  of,  to  f'rant,  .-HkJt.    se,    m>m,„„, 
lirerotaUve  may  be  urnnted  by.  ,-.l. 
wben  granted,  ji-at. 
marriage.  Jurlidictlon  a<  lo.  1:1. 

Inviilldlty  of.  rannol  bu  decUred  by    u 
muater.  of.     8»-MA»Tl:a-MAHTa'»  o»TO  k 
inalrlmonlal  jurlidictlon.  of.  13. 
mlauiie.  Jurlidlcllon  to  relieve  agalnit,  ;,  ; 
mortgiges,  Jurlidictlon  of.  u  10.  3.  10, 
moUon  for  Judgment.    8e«— Motion. 
multiplicity  of  lulti.  Jurlidictlon  of.  to  prevent  3   8    is  J9 
non.Jolnder.  In  caie  of,  may  glv.  Judgment  wvlng'rlghl..' I 

Seo— P«itti. 
olBcern  of.  2«6-6.  171.  274.  275-8.  280-4. 

power  to  regulate  dntlea  of.  266. 
appolnlnirnt  of.  how  made.    See— OttroHM  im  r„i  1 
illitnijuilon  of  bualneii  among,  266. 
See-  Orrinaa  or  Coinr. 
Offlclal  Referee,  JurladloUon  of  Court,  to  refer  10,  22.-,.il,  ->»  5. 

See — OFPiriAi,  Reiehecs. 
Older,  declaratory,  may  be  pronounced  by.  37,11). 

See — OBDca, 
MPllllon,  Jurisdiction  of.  In,  3,  20,  26. 

See — Pabtitto.v. 
partnerahliw,  Juriadletlon  of,  aa  to.  5,  9,  102. 
patent.,  eaneellatlon,  and  laaue.  of,  may  decree.  3.  «.  is.  :? 
writ  of  lummcns,  may  be  IsMued  for.  .11 
for  iHTentlon.  Jurlidlotloo  of.  an  to.  .1.  6,  19. 
penalty,  Juriadletlon  of,  to  relleTe  agaln.«.  90,  92. 
per»onal  repre»eiM»tlye,  Jurlidictlon  of  8.  c.  o..  over.  ;:,  J.",. 

to  remove.  9.  '2'i.  447,  471'. 
Preildent  of.  Appellate  Dlvlilon.  who  to  be,  .11. 

High  Court  Division,  who  to  be,  31. 
Drinclpleii  on  which  It  cierrlseE  Jurisdiction.  2S.  3.7  ."rf), 
prior  declsiona  10  be  followed  by.  193,  194. 
prisdns  rrf,  all  gaols  to  be,  261. 
procedure   of,  tc  be  annually  considered  by  Judges,  2S9,  L'90. 


relief  UKiitnHt.  Sii.^ 

n  of.  us  t(i. ;:.  2ft.  . 

Ui   KsrATKI. 


P       M*  MIA  Ml  s. 


3.  8,  IS,  (9. 
Ing  rIghiK,  41)8. 


Hr».KN  III  Cm  Hr. 


.1.  «.  1«.  J7. 
Issued  for.  "1!*M. 
19. 

>ver.  ::,  :.'.'i. 
.  :'o.  447, 4;;. 
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8l'PREMB  COl'RT  or  ONTAK'IO-VcuiHuiifil. 

Provincial  BUIute.  villillly  0',  lurlndliilluii  tu  iironoui 
Attorn«*r<ko«r«i 


Ih:;; 


iiicr  on.  ItJ.  9;:. 
be    nolllled. 
whpn  calli'il  III  iiufoiliin.  191-j. 
fiuublng  convtptlotiM,  Jurliidli-tlon  hh  10,  .'1.  llii. 
iollway  Act  IIMU.I.  JurUdlctliin  of.  iindT.  M. 
rrrelver,  Jurlidlrllon  to  unwlnt.  Ml.  74-»».    He»— llKinti. 
recount  of  bnllo**  under  Out.  Kler.  Art,  rantuit  restniln.  'It. 
Referees,  refennce*  to,  m«y  order.  :;:i.i-2':ti,  2JH.B. 
powers  of,  m  to  jirotfedlttit.  beforp.  '21'. 
Bm—Kei  [■>:>:. 
reiMirt  on  iirsrtliv  to  bi*  msd(>  Biinuully.  :H9-2tfO. 
repri-«»nUtlvo  of  deceased  psriy.  when  It  rasy  •iipolui.  111  111. 
discretion  in  appolntlns.  47.1. 
may  proceed  without.  47:1. 
resignation  of  Judge  of.  may  alve  Judgment  after.  :i::. 
restrain  proceedings,  power  of.  to.  4:-:;. 
rettral  Judge,  may  act  as  Judge  of.  34. 
revenue.  Jurladlcllon  of.  In  matters  of,  20. 
KMlei  of  Court,  power  to  make,  civil  procedure.  :'il7. 

rrlmlnal  procedure.  .'..  I4tl-U:. 
rulea  of  decision  ol.  In  eqully  cases,  in.  ;1'.  I",  in. 
seal  of,  3>. 

service  of  process  of.  out  of  Jurisdiction,  when  aulhorljed.  :if.4.:li,i.. 
settled  eatates.  Jurisdiction  ol,  at  to,  3,  26.  27. 

procedure  for  leasing  or  selling.  12731277. 
settlements  by  Infants,  iurlsdl'il.iti  us  i".  211. 

effect  of  sanction  of,  23. 
single  Tudje.  business  to  be  taken  by.  20."  • . 
duty  of.  as  to.  20*" 
conatltutea  f  t  t'oui..  Uj. 
sittings  ol.  Appellate  Division,  203,  21):..  lO'JO.    See -Sint.Nii.. 
High  Court  Division.  2ii.'.-<.i,  i596.  697. 
for  trials.  2il(i.  207. 

adjournment  of.  on  non-arrival  of  Judge.  20s. 
authority  of  Judge  at.  207s. 
how  to  be  appointed.  206,  207. 
Judges  may  appoint  as  many  as  necessary, 
206.  207. 
not  less  than  2.  to  be  lield  yearly.  207 
separate  lists  for  clvli  and  criminal  cases. 

time  of  commenremenl.  and  hours  of.  2iis. 
when  to  be  held.  206-7. 
where  to  be  held,  206-7. 
who  to  preside  at.  207. 
vacation,  in.  205.  639. 
See— Inf.d— weekly  sittings. 
special  case,  jurlBdiction  as  to,  3,  23,  .".46-.'.41i. 

See— Spkcial  C.»st. 
specific  performance,  jurlsdlcllnn  of.  .is  ti).  ".  14.  1  '. 
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SlI-HEME  COURT  OP  OmAHlO-ConUuM 

^»tu»«,  valldlly  or.  JuriMlctiou  to  <l«e™i'„,  .,,   .„ 
•Uy  of  proceeding.,  luri.dic.lon  a,  ,o,  J2.48   9:: 
,„,_      ,  Set— Stayjnu  P«o«:i;di-!g.s. 

tariffs  or  TOsts  in.     St«— TAuyrH 
t^tameotary  matter,,  jurLdlcllon  aa  to,  3  24    ■■-,    ,« 
treapaw  to  land  out  of  Ontario,  2S.  '        "        ' 

public  land,  apueals  In  rase  of,  % 
trlaU.  sittings  for,.    Se^suprn-slttlngs 
trustees.  Jurisdiction  oT,  aa  to,  3,  5,  8,  9 
trusts.,  jurisdiction  of,  as  to,  :!.  .-,'  s',  9. 
vacations  of.  638. 

aittlngs  in,  205,  ta9. 
verdict,  when  it  cannot  give  Judgment  contrary  „,    ,u 
vesting  drder.  Jurisdiction  to  grant,  233. 
effect  of,  235-7. 
when  refused,  236. 
waste,  staying,  jurisdiction  of,  as  to,  I    13   14 
weekly  sittings  of.  In  Toronto,  6»6.        '       '      ' 

cause  list  for,  697. 
order  of  business  at,  69;. 
IMpers  for.  where  to  be  fll.d  6i 
,,„   J,  '"  I'Ondon,  and  Ottawa,  697 

W  nding.ur.  Act  (Don..),  iuri«ilotlon  of,  under   30 
wills.  Jurisdiction  of,  as  to,  3    '5 
SURETY,    See-MOBTOAOF.  Aciioss 
SURETY  COMPANIES. 

affidavit  of  justlflcation  by,  dispensed  with   ■•-■] 
bonds  of.  may  be  taken  as  security,  233 
dLsallowanceof  bond  of,  233, 
Order  In  Council  approving,  to  be  published    ris 
other  surety,  dispensed  with    "3S 
SURROGATE  COURT, 
appeals  from.  13."i,  136. 

lodging,  13.".. 
notice  of,  136. 
<lerk8  to  keep  books  as  to  moneys  In  court,  U39 
moneys  i„  Court  belonging  to  infants  to  be  remitied  ,0  .A,™,„„ 

1 
lunatics  to  be  remitted  to  Anouiit 
1 
annual  return  to  be  made  as  to.  14:19. 
form  of,  I54,'!. 
paymenls  Into  Court,  how  made.  1439. 
out  of  Court,  how  made  1439 
SUSPKN-.SE  ACCOU.N-T.     See-A„m  vTA.Nr  0,  s,  ,.«kmk  c,„  Kr. 
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TAKING  OFF  PILES. 

scandal,  for,  .",'3. 
TARIFFS. 

of  fees,  or  coudmI,  1345;  S.  C.  O..  ir,44  ITio::. 
C.  C,  154S-1.V.:'. 
officers  of  Court,  S.  C.  O.,  i:!4r.,  ir,rij-i:.. 
C.  c.  ir.r.T-S. 
F.  C.  appeals,  v.rl,  lotil. 
Sheriffs  aud  torouers.  In  civil  niattiTs,  134rj.  i:i.",s-ir,^!. 
solicitors,  1345,  l'oiA-l'oo2. 
r.  c,  i:)48-i  :>:.!'. 
P.  r.  appeals.  191-L',  lofil. 
payablf  out  of  proceeds  of  land  aold  under  Drvulutivn  of 
Estates  Act,  1345.  ir.O'M:. 
Rule  as  to.  1345. 
TAXATION.     See — I'okts— S<ji.I(  itor  am)  1'[,u;nt— Taxing  Oifili.|{>. 
administration,  actions  In,  1^46. 

api>eal  from,  to  Judge  in  Chambers,  lxnwt?en  party  and  party,  IVlo. 
(."curt,  between  solicitor  and  client,  lliij-S. 
"as  between  solicitor  and  client,"  1336. 
attendance  on,  taxing  office  may  regulate,  I ;;:!»». 
award,  under,  1344. 
"between  solicitor  and  client,"  1429. 

See— SuncnoB  am»  Cliknt. 

certificate  of,  form  of,  1.J40. 
costs  exceeding  |30,  1323. 

payable  out  of  proceeds  of  laud  sold  under  Dtvolutioti  of  tes- 
tates Act,  1346. 
defendants  improperly  severing,  1335,  1338. 
disbursements,  atfldavit  of,  required,  1342. 

irutU  of,  may  be  inquired  into,  1344. 
discretion  of  Taxing  Officer,  on,  1126-7.  1338.  1340-4. 
express  reference  for,  not  necessary,  1329. 
foreclosure  actions  in,  1346. 
local  officers',  when  to  be  revised,  1346. 
notice  of,  olne  day's  sufficient,  1330. 
objection  to,  how  to  be  taken,  134S. 

form  of,  134S. 

taxing  officers,  duty  of,  aa  to,  i:m?. 
parties  entitled  to  attend,  1330. 
partitidn  actions.  In,  1346. 
party  and  party,  between,  1329-1349. 
redemption  actions,  in,  1346. 
review  of,  by  Taxing  officer,  1348-9. 
liroceedings  on,  1348-9. 
See  ^supni— appeal, 
revision  of,  when  nece.ssary,  1346. 

Taxing  Officer's  duty  on.  1347. 
scale  applicable  on.    See— Costs. 
set  dff.  what  may  W  allowed  on.  1331-4. 
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TAXATION— foiKinuei. 
Sherllta  fees,  of,  1349. 

appeal  from,  i;t49. 
solicitor  and  client,  between,  1429. 

-i..i»    ,  „  See— Soi.ic.ioB  .»m.  Cmknt, 

larlllof  Fees.    Sei^TABiirs. 

Taxing  omcer  may  Inquire  Into  the  truth  of  alBdavit  „t  Jl 
menta,  1344, 
tax  without  express  reterenic    n"j 
See— Taxi.mi  Officms 
two  concurrent  actions,  against  same  defendant,  1337 
TAXES.     See_Qi-,i:„.N„  Tnus-SiLt,  nv  .hi-  Coi,„ 
TAXING  OPPICBKS,     See-Co«r»-T.»x*T.oK 

practice  on,  as  between  party  and  party,  U26,  u 

solicitor  and  client.  Hi; 
lime  for,  1119.  112(i. 
appointment  of,  how  made,  H26, 
attendance  on  taxation,  may  regulate   13  io 
certlflcate  of,  1127, 
cost*  exceeding  |3ii,  when  to  be  taxed  by,  1323. 

See — Cc-iTs— TAiATio.\ . 
discretion  of,  1126,  1127. 
duty  Of.   on   taxation   between  solicitor  and  client.  1338,   1 

review  of  taxation,  1349, 
evidence  before,  1403. 
functus  officio,  when  they  are,  1349. 
local,  who  are,  1403. 

powers  of,  1403. 
oaths,  powen  of,  to  adminlater,  etc.,  1403 
powers  of,  1403. 

production  of  documents,  power  to  order.  1403 
reference  to,  for  taxation,  not  necessary,  1329 
revision  of  taxation,  duty  of,  on,  1347. 
set-off  of  costs,  power  of,  as  to,  1831.4. 
Sheriffs-  fees,  duty  of  on.  taxation  of.  1350. 

taxation  of,  by,  appeal  from,  1350 
tax  costs,  reference  to,  unnecessary,  1329 
tenure  of  office,  of.  266. 
Toronto,  at,  265. 

appointment  of.  how  to  lie  made.  2«6. 
oath  of  office  to  be  taken  by.  271. 
powers  of.   13391360. 
revision  of  taxation  by,  1346.7. 
tenure  of  office,  266. 
TErHNlCAL  OBJECTIONS. 

proceedings  not  to  he  defeated  by,  642. 
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amdavit  of  aisburs. 
'nw,  13211. 
It.  1337. 

ItT. 
Jill  of,  1344. 

parly,  liat,  u;;. 
m  client,  113;. 


Heat,   1338,   14J;'-3. 
14J9. 


TENANT.     See — Te>a:(t    .\t    Will— Tkn.vm   fok   Life— TcrrA-MS    i:t 
Common— TixANT  is  Tail. 

distreas,  Injunction  to  restrain,  67. 

rights  of,  after  agreement,  but  before  lease,  li)l. 
TENANT  AT  WILL. 

improvements  by.  not  allowed,  »49. 
TENANT  FOR  LIFE. 

cannot  buy  under  powers  of  sale,  ro  as  to  defeat  remainderman, 
1066. 

improvements  by,  when  not  allowed,  948-9. 

partition,  when  entitled  to  claim.  1263. 

waste  by,  when  restrained,  13,  14. 
TENANT  IN  TAIL. 

Infant,  estate  of.  may  be  sold,  1265. 

waste  by,  when  restrained,  14. 
TENANTS  IN  COMMON. 

action  by.  to  restrain  injury  to  reversion,  parties  to,  450. 

eouity  of  redemption,  of,  rights  of,  as  to  redemption,  1056,  1066, 

^  1085. 

Improvements  by,  when  allowed,  948. 
incumbrance,  paid  by.  when  entitled  to  be  allowed,  9r>3. 
occupation  rent,  when  liable  for,  947. 
partition,  when  entitled  to  claim,  1263. 
rents  and  proHts,  how  far  liable  to  account  lor,  947. 
TENl  KR.    o«e— Statement  of  Defence. 
amends,  of,  for  tort,   235. 
cheque,  of.  Is  invalid,  776. 

money  to  be  paid  Into  Court,  with  defence  of,  775. 
mortgagee,  to,  ellect  of,  1054,  1055 
must  be  pleaded,  1054. 
under  protest,  1054. 
TESTAMENTARY  MATTERS. 

Jurisdiction  of  S.  C.  O.  as  to,  3,  24,  25,  26. 
THIRD    PARTY.      See — Attachment    of    Deiits- 
AND  Client. 
appeal,  when  not  entitled  to  be  heard  on,  12 
appearance  by,  620,  621. 

default  of,  effect  of,  6201. 
effect  of,  620-1. 
conditional  by,  621. 
claim  of  defendant,  against,  how  enforced,  612-630. 
contribution  from,  defendant  may  claim,  612,  613,  bl4. 
costs  as  against,  62S. 
counter-claim  by,  619. 

against,  521,  522. 

summons  I"  he  scrvfd  «itli. 
service  of,  514- 
defence  by,  to,  51.5.  SOS,  609. 
not  entitled  to  set  up,  515. 


-Parties— SoLimoB 


,  1092.  1116. 


.  514. 
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THIRD  PAmY-C„,u„uei. 

dernuu  Of  p,.ad.,„.  j„,,„,„,  ,„,.  „^,^,_,^_,  ^^    ^^^^ 

dffence  by,  623.4.  agalnat.  623 

dsfend-nt  may  «.rv..  „„„ce  „„.  61:..  6„   ,,,„ 
dcfendan..  aub^tltutlon  of,  „,  569,  671   ' 

(^xamplps  or,  626-627 
dl8contln.,ance  of  proc«dta„  «ata«,  622 
discovery,  from,  or  by,  how  obulned    6>2    6-   r-.. 
our,h  par,y.  wb«her  he  can  b.  bro^gh,"  i  bV 'sif 
n-emnUy   by,    defendant   may   data     sV'     6u ,    -■ 
"d^en,  by.  or  again..,  how  obtained,    "23  '•'■ 

leave  .0  .erve,  not  nece.sary,  except  out  of  Cm    618 
carried  woman,  when  she  may  be  brought  In  i,   6,5 
motion  for  Judgment  against.  622  ' 

municipal  corporation,  right  of,  to  add    617 
non-appearance  by.  619,  622,  623, 
notice  to  be  served  on.  612,  619,  620. 

form  of,  612,  1478-9. 
leave  to  serve,  when  not  necessary,  fi 
necessary,  fi-'ii 
setting  aside.  621    6'>-> 
Plalntlir  cannot  add  to  counter-claim    5" 

not  to  be  delayed  by  questions  between  third  partv 
defendant.  630.  • 

substitution  of,  as,  558-572. 
when  he  may  serve  notice  on,  618 
procedure  against.  612,  618 

statement  of  claim,  to  be  served  on    617 

<TZ  "bri^X'g :,  ZT'-'""'- "'  '-^""'""  -"  -• 

writ  of  summons,  to  be  served  on    61- 

''''"^'    iT^otZ'T^'"""'-  ■'"■"''--■' «  "'  'ss,  ,:    n, ,  „  , 

OF  roiRT—Pr.KAiiiNr.R— Reply. 

abridgment  of,  633. 

Chattel  mortgage,  time  for  registration  of.  „„,  affected  1,.  l!„, 

'■  clear  days,"  meaning  of.  173. 
close  of  pleadings.  535-S.  707. 
days  •■  clear."  meaning  of,  632. 
computation  of.  632. 
fraction  of,  when  regarded,  632 
enlargement  of,  633. 

for  appealing,  6:!4-6:j7,  uas.  1002-;!.  ii2tp. 

bringing  action,  cannot  lie  srauled.  f.r,?,. 
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>y.  623-4 
gfiinst.  623. 


,  fi28. 
619. 
-«lo. 

.  618. 
IS,  618. 


npcessary,  fi]s 
cessary,  fi^'it. 


third  party  and 


612-630. 


of.  1480. 


TIME— Continued. 

enlargement  of.  for  filing  chattel  mortgagf.  cannot  be  srai.ied,  c,?,i:. 
delivery  of  coiint«r-cIalm.  637. 
pl*'adings,,  i;;'.T,  ti;ts. 
Indorsing  note  of  servtcf  on  wrir.  637. 
renewal  of  writ,  633. 
second,  refused.  1'j7k 
for  accepting  money  paid  in  as  autisfactlon,  777. 

amending  statement  of  claim  without  leave,  ii4'jr)l. 

defence  wlUioiit  U'ave.  '>TA,  60ft,  6iri. 
counter-claim,  or  .set-ofl,  without  leave.  -',.'.1 -:;. 
])leadings  wlttiuut  Leave.  ri-iD-.'i .'>:.',  tluH.  >ii<i. 
under  order,  ^,07. 

t'-xtending.  ii;;:;. 
vacations  noi  lu  lount  in.  6:;!i. 
appealing  from  High  Court  Division.  liiM<. 
C.  C.  to  S.  C.  O.,  131. 
judgment  of  Judge  at  trial.  108ft. 
in  Court.  10SI». 
Chambers.  1123. 
Local  Judge  in  Chambers,  1122. 

Court,  1122. 
Master's  reports.  1110. 
Officers  in  Chambers.  1119. 
enlarging.  633-637,  63S.  lod^;:.  lliio. 
attendance  on  appointments.  690. 

motions   in   Chambers.    690. 
commencing  sittings  for  trials,  20S, 
delivering  amended  pleading,  549-51,  5i>',  6U^-610. 
copies,  after  demand,  651. 
defence,  after  security  for  costti  orilered.  >94-ri, 
pleading,  enlarging  by  consent.  17^. 
order.  6.13. 
See— i/i/ni— service, 
statement  of  claim.  r>OS-r,ii. 

defence,  r.ii,  :.12.  .'ii3, 
entry  of  action  for  trial.  709.  911. 
election  to  accept  payment  into  Court  as  satisfaction,  : 


moving  to  discharge  order  to  continue  proceedini 
vary  Judgment,  by  party  acideti  in  M.  0. 
for  judgment,  864. 
new  trial,  1089. 
renewal  of  writ  of  sumnlons,  325. 
e.vecutlon,  1192. 
sal"  o    goods  under  execution,  11S4. 

lands  under  execution,  nS4,  1185. 
service  of  proceedings,  hours  for.  657. 

amended  pleadlnes.  under  order.  ■•''.. 
notice  of  trial,  707. 

See— NonrK  or  Tri.vi  . 


769. 

465,  92:'. 
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'I'lMK — Contiiiiitil. 

tor  icrvlce  of  nleadlnn.     8»»— PiBAinSM-STATEMrsT  ,., 
— Statkmfnt  oi-  DKrrxc  k  -Hhi'lv. 
"ctlliifi  down  uppMtl.     Spi^    AmtAL. 

motion  for  new  trial,  1089. 
fraction  of  day.  when  regarded.  632. 
liolldaj'B,  what  aro,  631. 

when  excluded  from  computation  of  time  fiSl 
hours  for  terrlce  of  proceeding.  657. 

of  sittings  for  trials.  20S. 

•month"  In  Kiilrt.  n  .ans  "calendar  month."  631. 

notice  of  motion,  to  be  ordinarily,  two  clear  ilay«.  6--.  «: 

seven    days    nece-sary    tor   appeals    from 

Judgments  to   Divisional   Court,    llinf 

two  days'  sufficient  for  other  appealK,   li 

seven  days',  nereswry  for  declaration  of  1 


orlglnatlnc   nollci 

six  days',   necessary  for  quaj^hiUR  b.v-Iaw: 

ronvjctioni 


appointment    of  gui 
to  n  luiialii.  isii 
trial,  length  of,  709.  710. 
for  giving,  707. 
renewal  of  writs  for.  how  affected  by  Kiilct.  633, 
writs  of  summons,  823. 
execution,    1192. 
security  for  costs,  stay  till  given,  how  reckoned.  8!14-;. 
service  of  pleadings  for.     See— Picadi.tgs. 

writ  of  summons,  for,  323-5. 
standard,  adopted,  631, 

Statute  of  Umlutlons,  not  sTected  by  Riilm  as  to.  633. 
stay  of  proceedings,  under  orcer  for  security  for  costs,  coir 

tion  of,  894-5. 
Sunday,  when  to  be  reckoned,  631,  632. 
not  to  be  reckoned.  631. 
proceedings  on.  Invalid,  293-4.     See— I^ikiiV  Dvv  (Tuh 
vacations,  duration   of,  638. 

olilce  hours  during,  639. 
proceedings  not  all'  wed  In.  639,  640. 
TITLE.      See-   Abstract   w    Tit  ,k— Qi  iktinu    TiTLrs— SAl.h.s   in 
Court. 
reference  as  to,  procedure  on,  1006. 

See — Sales  bv  the  Coirt. 
TORONTO. 

offices  of  Court  at,  272. 
sittings  at,  for  trials.  207.  712-3. 
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t  ilm»>.  fini.  fi:i; 


■  b:ii. 

flays.  fi77.  fi7!). 
uppeais    from     irhil 
I    Court,    lIlHft, 
pr  Hpppalfi,  Ins!" 
'claration  of  lunmy. 
fi". 
inailne   notice,  i;;:. 
ii':;:;. 
ishiriK  bylaws.    !4(i. 

fonvictionx.   Hii, 

tment    of   jniardian 
a  luiiaiit.  tsii. 


IS    to.    f>?U: 

for  costs,  coinimia' 


~SAl.t-s    in     I  iiK 


TORT.    See— Marrikii  \V«i.man. 
action  of,  l»64. 

committed  out  of  Jurisdiction,  352,  35o. 
TRADE  MARK. 

Infringement  of.  restrained,  fiS. 
TRADES   TNIONS. 

actions  against,  43b. 
TRANSFERRING  ACTIONS. 

from  C.  C.  to  S.  C.  O..  1312,  1313. 
TRANSMISSION    OF    INTEREST.      Spc-  Abaiimknt— Oriikk   to   (dx- 

TINITC    PROCEKDl.XfiS, 
TRANSMISSION  OF  PAPERS. 

inspector's  Inst  ructions  as  to,  uriO. 
Local  Officers,  by,  on  pra-cipf.  ftl6. 

where  JuH^ment  reservpd,  Itlti,  1447,  14."iii. 
Masters,  by,  on  close  of  reference,  977. 
officers,  by.  to  other  officers,  916. 
TRIAL.     See— Jlry— OrnciAi.  Rkjkrkks, 
abortive,  costs  of,  1109. 
adjournment  of.   724. 

costs  of,   724. 

order  for,  to  add  parties.  Is  appea!al)lp.  122. 
actions  to  be  tried  with  Jury.  213. 

by  Judge  wltliout  Jury,   213.  214.   217.  71!>. 
affidavits,   when  admissible  at.  733.  739. 
amendment  a.,  552.  648. 

order  for,  unnecessary,  552,  648. 
assessment  of  damages,  213-5. 

continuing  cause  of  action,  720. 
begin,  right  to,  at,  717-8. 
vamrra,  trial  in.  206.  716. 
case  sufficient  in   law,  must  be  Hliown,  721. 
cause  lists,  how  to  be  made  out.  207,  267. 

forwarded  to  Judge,  14.'(). 
counsel,  addresses  of,  at,  716-718. 
countermand  of,  notice  of,  not  allowed,  711. 
Court  may  order  different  modes  of,  215. 
damages,  continuing,  how  assessed  at,  720. 

assessment  of,  214. 
defendant  not  appearing  at,  721. 
disagreement  of  Jury.  725,   1109.     See— Jiav. 
discontinuance  after  entry  tor,  787. 
dismissal  of  action,  for  not  giving  notice  of,  709. 
entry  of  action  for,  709,  711. 

dismissal  of  action  for  default  In,  709.  711. 
jury  cases,  709. 
non-Jury  cases,  710. 
time  for,  70». 
mode  of.  719.  720. 


equitable  claims. 


IsBues,  mode  of,  719.  720. 
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TRlAl^-CoiKmnr,/. 

"|iill»ble  luiir..  modi.  of.  wherf  Jury  notlo..  .l„„   70,, 
••vldenci'  al,  733-735.  '    ' 

omlttpd  al,  by  mlalakp,  718,  710, 

nn  *.'roiind  for  u*"w   irlal 
altldavli.  when  adraimilblp  nl.  73x7:19 
excliialon  of  wllnpura  at,  715. 

partlpi  at,  715. 
execution,  slay  of,  al,  1102. 
pxhiblti  at,  how  marked,  722,  723. 

ll«t  of.  to  be  made,  722. 

not  to  be  delivered  out,  when  Jiidement  rewrv, 

tranamlHlon  of,  when  Jiidnment  reserved.  7J3. 

Ilndinga  at.  entry  of,  how  made.  723. 

Indorsement  of,  on  record,  723. 
hours  for  sittings,  208. 
Indorsement  of  Judgment  al.  on  record.  723. 
Inspection,  by  Judge  at,  727-8. 

Jury"  at,  729. 
Judge  at.  powers  of.  207,  208. 

dispensing  with  Jury,  must  proceed  to  try  ras...  2: 
may  dispense  with  Jury.  215,  216. 
Inspect  property,  727-8. 
order  dllTerfn     modes  of.   215. 

set  aside  Juognienl   pr ir.d   for  defuult, 

by,  cases  In  which  authorized,  2H-.,    rls-2ri 
Judgment  at,  723. 

appeal   from.     See— AeptAi. 
indorsement  of,  on  record,  723. 
motion  against.  1089.     See— App>:al. 
reservation    of.    transmission    jf   papers   on,   7 
setting   aside,   on   application   of   party   not   api 

Ing.    1108. 
staying,  727. 
Juror,  withdrawing,  effect  of,  72«. 
Jury,  actions,  entry  of,  709,  712.     See— Jiiar. 
to   be   first   disposed   of.   207. 
answers  of.  to  questions.  Insufficient.  1109-10. 
cases  which  must  be  tried  by,  213. 

may  be  tried  wlthoul,  213.  211.  71»-:'i>. 
consent   10  waive,   when  necessary.   213, 
disagreement  of.  at.  725,  lto». 

action  may  be  dismissed.  llOit. 
re-lrlcd,    lIOH. 
dl8|ji'nsiiig  with.  21.'..  21«. 
illness  of  member  of,  220. 
inconsistent  answi-rs  of.  72."»,  lloit-ro. 
Inspection  of  properly  by.  72It. 
Judges  may  dispense  with.  21.".. 


Iven.  72lV 


'or   ii^w    irlm.   711 


Bnient  rcwrvfil.  -■:z 

rpniTvi-d.  7:'3.   1147. 

1  i:,ii. 
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o  try  ciittf,  '2^~, 


for  dpruiill,    ll'»8. 


papers    on.    72?>. 
parly   not   a|ip*'ar- 


10. 

I.  71!t-L»0. 


1.  unit. 
11  on. 


rniAh—Continucd. 

Jury,  le«vlng  box  on  account  of  Illni-M.  i';*o. 
notice  (or,  wtivu  to  b«  kIv^h,  l'l'>. 
form  of,  148:'. 
effect  of,  215. 

omlulon   to  afrvc,  effect  of,  215. 
Btrlklni  out.  2\Z,  I'lti.  217,  !tl7.  fll8. 
time  (or  kIvIuk.  215. 
right  of  parties  to  have.  213,  215. 
tfn,  verdict  of,  Bufflcleni,  220. 
unanimity  of,  not  necessary,  220. 
view  by,  729. 
leital  and  equitable,  iiMiie»,  mode  of.  720. 
motion  for  Judgment  at,  agalnHt  defeDdantH  In  defiiult,  ^<'>t. 
new,  motion  for.   1089-1110.     See— Ntw  Trial. 
non-appearance  of  partleR  at,  714,  715,  1108,  ltO!>. 
non-attendance  of  counsel  at,  1108,  1109. 
Botlcltor   at,    1108,   1109. 
non-Jury  actions,  entry  of,  for,  70it-7!0. 

In  Toronto.  712. 

form   of.   notice    of    trial    for. 
7i:i. 
ffioy  be  entered  al  any  MttlnRS,  710, 

except    In    To- 
ronto.  709. 
nonsuit,  motion  for,  at,  724,  725. 
effect  o;.  121. 

plaintiff  has  no  right  to  demand,  121. 
when  It  may  be  set  aside,  121. 
notice  of,  707,  708. 

amendment  of,  710. 

asBessment  of  damuges  to  be  given  to  defendants.  7iti*. 

countermand  of,  not  allowed,  711. 

defendant  may  give,  707. 

dismissal  of  action  for  not  glvlnR.  793-79r>. 

either  party  may  serve.  "07,  708. 

entry  for  trial,  to  be  given  before.  70!'. 

filing,  when  necfc.,sary,  713. 

form  of,  708,  1482. 

for  non-Jury   action  in  Toronto,   713,   1482. 
omission  of  plaintiff  to  give,  effect  of.  70H. 
service  of,  710. 
ten  days',  709,  710. 
time  for  giving,  607. 
officers  to  see  to  regularity  of  proceedings,  Sii2. 
OfBcial  Heferee,  reference  to,  for,  228-9. 
nmlBXinn   nf   plaintiff  to  give   notice  of.  effect   of.   701*. 
orders  at.  how  signed,  1150,  1156. 
place  of,  how  fixed.  700-702. 

agrw'nients  as  to.  effect  of.  220. 
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THIAU-  (oH/inurf;. 

I>l«w  of.  chanilnit,  iiraund  lor.  22a,  7o:.70«. 

KPP*>ftl  from  orrtrr    Tfic 
CouoTy  Courm,  In.  701,  702. 

Chun  of.  14J8. 
Jud«f  may  chancr.  «»3, 
•latrmpMI  of  (lalm  to  iiwctfy.  700. 
•laliilory  provUloni  a>  lo.  7(ifi,  701. 
plalnlUr  not  a|>p<-arinii  at.  714.  7ir,. 
POBtiwnflnent  of.  724. 
rpcord.  for  un>  of  Jiidar  at.  711, 

amendment  of.  at.  552.  64(i, 
Indorsrmrnt  of  Judnnnit  on.  723. 
loat.  nfw  one  may  br  mado  up.  712. 
oiBcM  paMlnit  10  certify,  aiale  of  rainf.  712 
rpKulatlona  a>  lo  paaalna,  712. 
to  bf  retained  In  Court.  72S. 
withdrawal  of.  713. 
rcmaMef.  711. 

cannot  b*  entered  elaewhere.  714. 

tried  at  »iili«eniieiil  sltllnjiii    virliiiiii  re 

notice  of  trial  of.  when  It  mint  be  given.  711.  Tit 
unneceaaary  at  Toronto  nonjury  »l 

reply,  right  of.  at.  716-8. 

AttomeyOenerara  right  of.   718. 
reaerflng  Judgment  at.  723. 
restoring  action  to  list  for,  TJ5. 

separate,  of  different   Issues,  may  be  ordered.  217.  42J 
retrial,  motion  for,  1108,  1109. 
sittings  of  H.  C.  D.  for.  how  regulated.  2()6-208. 
solicitor,  absence  of,  at,  1108.  1109. 
speedy,  may  be  ordered,  «83. 
special  Jury.  by.  729. 
ten  days'  notice  of,  709,  710. 

compulation  of,  832,  711. 
Toronto  sittings,  at,  712,  713. 
venue.    See — Visui. 

verdict,  special.  Court  may  direct,  221.   222. 
general,  when  not  receivable.  221. 
Indorsement  of.  on  record.  723. 
view,  by  Jury,  729. 
withdrawal  from,  by  consent,  713. 
witnesses,  exclusion  of,  at.  715. 

See— Experts— St  npiK\«—WiT.vf.s». 
TRl'ST  AND  LOAN  CO 

deeds  of,  how  executed,  1019. 
TRUSTEE  ACT. 

application  for  advice  under.  S.  1232. 


INDEX. 


1H47 


order,   TOC. 


{s    \>  Irlioiit  rt;  i  nt/; 


Iven.  711,  714, 

lo  nonjury  sliiiiiES 


TRI'STEE  ACT— ('«»'*» UCJ. 

tipiiHcAtlon  for  advlcn  under,  (-xcliid*-(l  from  JurlHdlrtloii  of  MBHi«r 

In  Chamber!.  666. 
Jiirlidletton  of  8.  C.  O.  under,  8. 
veitlns  order  may  be  irante*)  uniirr.  L'37. 
TRUSTEES.        Sm — Pahtikm — Pbrhoxai,      IIhipiirkk^vtativc— Halci     ht 
THK  Col  II r — STATiir  or   I.imii\iio\m -Trust*. 
ubient  from  Jurltdletlon,  artlon  aRutnM,  353-4. 
actions  by,  and  against,  431-:*.  441-451. 
advice  to,  S.  C.  O.  may  give.  H. 
appointment  of  new.  8. 

barristers,  when   entitled   to  charge  for  »er\lceH.  ftr.B. 
veattii  que  truat,  how  far  hound  by  Judgment  against.  i:i2-434. 

reprenented  hy.  431-r.. 
company  acting  »■.  expenses  recoverable  by.  959-!t6f>. 
compensation   for  services,  allowance  of,  SRfi-Sfi!*. 

mlsconduri.  effect  of.  "fi8)*. 
priority  of.  to  clatm  of  credltorn.  939. 
costs,   paid  by.   when   recoverable.   953-8. 

Master  may  moderate.  M6. 
liability  uf.  as  to,  115.  24R-250. 
lien  of.  for,  956. 

priority  of,  when  estate  deficient.  247. 
profit,  when  not  recoverable  by,  954-5. 

covenant  by  mortpapor  to  imy,  f'*-. 
rlRht  of.  as  to,  113.  238,  245-50.  955. 

appeal   by.   In   respect   of,   249.   2fl!l. 
«hen  trust  Invalid.  !*ri4. 

he  is  a  barrister,  or  solicitor.  954-*.. 
sevorlnR  Improperly  In  defenc*.  from  co-tru8tee.  1335.1338-9. 
when  entitled  to,  out  of  estate.  238.  953-6. 

as  between  solicitor  and  client.  249. 
not  entitled  to.  117 
he  may  be  deprived  of.  245-7.  248-2.';o. 

ordered   to   lay.   245-7.   248-2r.o. 
defective  securities,  credit  to  be  plven  for.  955. 
expenses  of  balllfT.  etc..  when  entitled  to,  9:^3, 
executine  trust.  953. 
prior  to  costs  of  suit.  956. 
infant,  form   of  Judgment  apalnst.   for  r.THpts.   .luring  infancy. 

44K. 

account  acalnst.  960. 
Improvcracnts  made  by.  allowance  tor,  HW. 
InBurance  premium,  when  entitled  to  recover.  S,i3. 
Interest.  liability  (or.  930-;. 

on  advances  of.  to  trust  estate.  93:-3. 
Investment  by,  neglect  of.  9S0-;. 
duty  as  to.  943. 
losses  on.  liability  tor.  94;-3. 
Just  allowances  to.  Master  may  make.  9:9.  9r.ll-9. 
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ISUKX. 


THI  HTKK8-roi,«i,„rf. 
Imcy  10.  »M.  »u. 

'••■"Iliii  iru.i  fund  10  ihemwlv...  »ji... 
H-<i  of.  for  «»M  .nd  »«p,nwi.  »M,  95, 
m.li.i..„«„r,..  ,„    „,„,.  ,„,  ,^,„  ,„_,^;, 

niorl,,,..,.,  ».„,„  ,„„„.^  ,^  |,^^| 

..^.l«t  and  d.f.,,1..  lUblllly  Of.  for.  S3».a   ,!,  , 

nev,  ■ppolntnipnl  of.  «.  «49. 

noilw  to.  of  »«ii,nnifni.  iinavallInK  a.  10  fund  1.,  , 

"crupallon  r«t.  Il.bllll,  for    »^^7  """'  ' ' 

parll,,.  ,0  action,  b,.  or  «,ali„l.  431.4.14    444.4^,, 

paym-nl.  by.  In  ml.takc,  I  '"i.i. 

VTotlt.  made  by.  out  of  truat.  liability  to  arooimt  for   ,•>„  , 
r.>«lv„.  ,h,„  appointed  In  pl,„  of    7.1    7" 
remuneration,  legacy  ,0.  pr*»„  ,...,.  intended  u..  ,,:  ,„ 
real.,  account  of.  when  taken  with.  930.' 
...le  by.  under  depr«:latory  condition..  re.lr.l„,.d    tm 
.ervlce,.  profeMlonal.  allowance  for.  954.  95" 
neverlng.  Improperly,  coat,  of,   133,';    1338.9 
■-ollrltor.,  ttctl„K  „,  when  tntltled  to  co.t..  954.  955, 

"""  entitled   to  coit..  954.  -ir.:. 
receiving  co.t.  out  of  e.Ute.  when  not  llaWe  ,„  ref, 

retalnlPK  fee   to.   wn.n   ...overable  from   ,n,«c  ...,! 

TRI.STs"   """"'  """   """""•   """'""■  '"■■■   '"'*<  ' 

action  for  execution  of.  ..aln.t  ah«.nt  defendant.  303.. 
'•"'«,    ,„„  ,r«a,.   how   far   bound   by   Jud„,ent   a„l„„   ,r„,, 

rimtlel,  per»„al,  of,  writing  unnec«„ary.  8.  " 

real,  0..  writinx  neceMary.  8. 
.xecullon  of.  partle,  to  action  for.  431  ■•    44.431 
forelitn.  execution  of,  when  decreed,  S 
Jurlndlcllon  of  S.  C.  O.,  a.  to.  3,  .I,  8 
land.  In  foreign  country,  of,  8. 


U. 

ILTRA   VinKS. 

order  of  Court,  when.  diMbedlence  not  punishable,  71 
effect   of.    1140, 
Pnrchaaer    not    affected     by     Invalldlly    n 

I'NBORN  PERSONS.  ^  ' 

representation  of,   when  authorized,   441-443. 


IXDRX. 

I'NDERTAKINU.      H^(^-I^J|  m  iiox     Su hi 

brrach  of,  atDichmmt  for.  117:!. 

commltul  for.  1174. 

wltbdrmwal  of,  not  i>rrnilit)-il,  lUJ. 
r.NDl'E  INFIXENCE. 

Willi  may  be  df^rlarfd  vnld.  If  olitHhii'd  hv, 
TNINCORPORATED  SWIKTIES. 

Mctloni  BfAlnit,  438. 
IPSET   PRICE.     Sep     flAl.!!*   hv   th»:  Cm  hi 
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V. 
VACATIONS. 

app*«Ii,  not   to  fount   In   iliuv  for.  ti:)!'-!'! 
Chambfrii.  to  be  held  durtnic,  Mo.  Ml. 
CbrlitiDM,  duration  of,  638. 

pleadlnics  may  h*-  anMn<l"(1.  or  drltvfrfd  In,  Mft. 
Court  to  b«  beld  durlnf.  640. 
t'xamlnatlona  not  to  be  held  In  Long,  639. 
duration  of,  638. 
Juditei  to  take  bimlneu  In,  640. 
I..ong,  duration  of,  638. 

DIvlilonal  Court  may  nit  In,  L'n.i. 
examinations  not  to  be  held  In.  HVx 

pleading!  not  (o  be  amend«-d.  or  dfllvrod.   In.  fvrept  by 
eonient.  639. 
motion  to  varv  Judjimenr.  wlu-u  not  coniiiiiit-il  tii  tlnif  for.  •;:!?*. 
notice  of  trial  may  V  rive-   l!\  639. 
office  hour*  In,  1443. 
payment  out  of  Court  In.  641. 

pleadings  not  to  be  amended  or  dpllvprcd  In  l^nt:.  tin!). 
proceedings  not  prohibited  may  be  taken  In.  *V.)^.  ^2'. 
reference  may  be  proceeded  with.  In.  ^27. 
alttlnga  In,  639. 
time  for,  638. 

of,   not   to   be    reckoned   for   faking  crrtaln   proct'edlnKP.  H3!*- 

640. 
VENDOR   AND  PCRCHASER.     See— Abstract  or  TtTiF— Pi  rchasm 
— SAi.r.H  nr  the  Coi-rt— Sprnrir  PERioRMAsrr. 
Hen  of  vendor  against  Ry.  Co,,  bow  enforced.  1031. 
occupation  rent,  when  charseablt'  betwctii.  lUH. 
originating  notice  between,  under  V.  ami  P.  Act.  lUHd. 
third  persons  may  hf  iiotllit'rt.  l-^l!*. 
purchase   money.  Interest   recoverable  on,  945. 
Railway  Co.,  right  of  vendor  against,  how  enforced.  .■  ■  . 
rents,  account  of.  between,  945. 

rescission  of  contract  with  Ry.  Co..  when  ordered.  1031. 
wilful  neglect  and   def.-niiT.   vrndr.r  whin  !!:ii>!i:  fr-r,  ?45. 
VENUE.     See— Place  ok  Triai.. 
changing.  702-706. 
County  Court  action.  In,  70:'. 
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INDEX. 


VENIR-  <(„i(jnucc;. 

»'o.im.v  l-our.,  a,ll,m.  In,  jurlHdUtlon  l„  cHango   14  is 
local,  how  far  abollshpcJ.  700-7I1- 
VERDICT,     See— Wt„.  trial, 

nivlsfonal  Court,  power  of,  as  to,  U:iur. 
Kcneral.  when  not  receivable,  221. 
Interest  on,  1!19, 
motion  against.  121-3,  142.156. 
mii'stlona  to  be  answered  In  lieu  uf.  221 
si'ltlng   aside,    121-3,    142-150, 
sppclal,  when  It  may  be  required.  221.  222. 
unanimous  when   unnecessary    •'■>o 
VESTINC.  ORDEIl.     See    Sa,...,  „v   ,-„e  Co,  h, 
costs  of.  236,  1073. 
effect   of.   235.   236.   237. 
entry  of.   required.   1134. 
evidence  on  which  granted.  236. 
rr  parte,  when  granted.  236. 
Infant's  land.  of.  when  sold  by  Court.  236.  "57 
Jurisdiction  of  S.  C.  O.  to  grant.  235. 
mortgagor   redeeming  may   take.   1073. 
notice  of  motion  for,  236. 
purchaser  entitled  to  take,  235,  236. 
coats  of,   236, 
not  bound  to  accept,  236, 
taking,  effect  of.  236. 
Trustee  Act.  power  to  grant  under.  237. 
VIEW.     See-lNsPKrTio.x— JiDOK— Ji-Rv 
VOLUNTARY    I'.NINCORPORATEI)   SOCIETIES 
actions  against,  438. 
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W. 

WAGES. 

priority  of  claim  for,  969 
WAIVER. 

proceedings  amounting  to,  34S-9,  3S9    647    nor    n-i 
WARD  OP  COURT,    See-MrA»T 
WASTE. 

creditor,  no  right  to  retrain  waste  bv  debtor    20 
equitable.   13.   14. 

tenant  for  life,  when  liable  for.  14 
legal.  13. 

legal   owner,   by.   restraining.    13.    14.   20 
mortgagee,  when  restrained  froi.i.  14. 
mortgagor,   when   restrained  fi   ra.   14. 
pendnte  lite,  when  restrained.  14. 
permissive.   14. 

purchaser,   when   restrained  from.   14. 
Slaying,  jurisdiction  of  S.  C.  o.  a»  to    13.  14. 


INUEX. 


is.-,i 


207. 


WASTE — VoHtinued, 

tenant  for  life,  when  reatralned  from.  13,  14. 
tenant  in  tail,  will  not  be  refitrained  from.  14. 

except  after  possibility  of  Isaue  extinct.  14. 
'  .'oatpufil,  ma;'   be  restrained.  14. 
WEI  'U.V  roi-KT. 
.  ',  T.ii-onto,  6'Jti. 

i-aur  s  list  for,  6<l7. 

cl'.k  of,  1402. 

days  for  holding,  esfi. 

papers  for,  where  filed,  696. 

transmission  of.  from  Local  Offlcts.  fllfi. 
I,ondon  and  Ottawa,  69. 

business  to  be  taken  at.  69'.  VM. 
clerk  of,  698. 

consent  reslsler  lo  be  kepi,  698,  69?. 
Judge  of  ('.  C.  may  preside  at.  69S. 
Senior  Registrar  to  be  notified  of  btisl- 

ness  at,  698. 
solicitor's     consent     to     business     being 
taken  at,  form  of.  698. 
WENTWORTH. 

three  sittings  for  trials  to  be  held  annually,  in, 
WILFUL   NEGLECT   AND   DEFAULT, 
agent,  liability  for,  945-6. 
bailiff,  liability  for,  946-6. 
evidence  of,  at  trial,  not  necessary,  941. 
executors,  liability  for,  941-944. 

fraud,  persons  in  possession  by,  not,  liable  tor.  916. 
Master  may  Inquire  as  10,  929,  940-946. 

without  special  direction,  I'-!*. 
mortgagee  In  possession,  liability  for,  944-5, 
partners,  not  liable  for,  946. 
personal   representative,   llabillly  tor,   941-944. 
pleadings,  allegation  of,  in,  not  necessary,  929. 
purchaser  for  value,  evicted  by  better  title,  not  lial.le  for.  94.,. 
sums  charged  by  reason  of,  to  be  dlstingulsl.e.1  lu  re|inrr.  9,h. 
tenant  for  life,  not  liable  for,  946. 
tenant  in  common,  not  liable  for.  946. 
trustee,   liability  of,   for,  941-944. 
vendor,  liability  of,  for,  94r.,  946. 
WILLS.     See — EvioENCE. 

construction  of,  parties  to  action  for,  360. 
jurisdiction  of  S.  C.  O.  as  to,  3.  It.  :S,  26.  ^_^ 

raisdescriptlona  .n,  bow  far  remediable  under  Q.  1-  .^ct.  ■"- 
undue  influence,  may  be  declared  void  for,  23. 
WINDING-UP  ACT. 

enforcing   orders   of   the   Courts   of   other   Provinces    11J4. 
service  of  proceedings  under,  out  of  iurlsdi.H'm,  ..'.4. 
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INDEX. 


^ 


■".»"...  order  for  ,«„,„„,„„  ^,  73„.7,V 

Sf.^Coil«„,,„.-,   TO  T»XK  Ev„,KVr, 
amdavlts  of.  whon  artmlsslbn.,   73S.  739 

at   trial.  733.  73S. 
arrest  of.  74;'.  743, 
attendance  of.  how  procured.  739,  740 

'»  »"PPor(  of  motion,  may  he  ordered,  fif.:; 
,      ^,  **oflr   procured,   fi't.l 

for  discovery,  may  not  be  ordered   7!;s   T". 
to  produce  documents,  may  be  ordered    m- 
bench   warrant  against.  74;.  ' 

form   of,   743 

"""7:2:°    """    "'*'""'    '■'■       ■«— — ^»-     n, 

contradicting,  party,  „w„,  71,,""*"   '"   """""''  '"    ""'   '" 
.    costs  or.  1342-4. 
counsel,  not  entitled  to  be  heard  by.  G93 
rfe  6e»e  ette.  eiamlnatlon  of.  736.  737 
default  of.  how  punished.  742,  823-4 
defendant  may  be  notified  to  attend  as    74'> 
depositions  of.  may  be  used  as  eYldence.  73« 
^"CovTv,  examination  of,  for,  may  not  be  ordered    -;!»    7V 
disobedience  of  order  ,0  attend   for  examination    823-4 

produce  documents.  s^3-4 
documents,  nttendance  of,  to  produce,  m.y  be  ordered,  693,  s 

production  of.  by,  before  trial,  815,  aiB, 
examination  of,  may  be  ordered.  7J6. 

before  Court  on   motion,   1193 
l>efore  officer  of  Court,  may  be  ordered    73.; 
costs  of,   738.   1326- 
<tf  benr  miif,  73(i_  737 
dlscOTery,   for,  not  authorized,   73S,   739 
In  Master's  ofSce,  786, 
In   support   of  motion,   692-693. 
production  of  documents,  on,  740.  815  Sl6 
e.'ccluslon  of.  at  trial.  715. 
experts,   J556, 
fees  of,   \Ti^^i, 

party  called  as,   742.   ISB.'i. 
pirofe.wlonal.  solicitor  when  entitled  to,  1565. 
public  offloer  producing  document"   2'>'' 
leading  questions,  Judge  may  ask   716 

Masters  office,  evidence  of,  when  to  be  given  v.va  r„cc-  736. 
motion.  In  support  of,  may  be  examined,  692693 
non-attendance  of.   742-3. 

opposite   party  as,   742. 
nolt,e  of  examination  of,  |„  supiwrt  of  moliou.  f.92. 
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notice  of  examlnatton  of,  opposite  party,  as.  at  trial,  742. 
open  Court,  to  be  examined  viva  voce  in,  733-734. 
opposite  party,  attendance  of.  as.  how  procured,  742. 
order  for  examination  of,  before  officer  of  Court,  or  otlier  pc 

out  of  jurisdiction.     See — Commission  to  t.\uk  KvniKstK. 
i)arty.  may  be  examined  as,  692-3. 

notified  to  attend  trial  as,  742. 
prisoner,  how  brouRht  up  to  RivtM-vidpnec  at  trial.  (ifH. 
prlvllefte  of,  735. 
]>roductlon  of  documents  on  examination  of.  on  motion,  f^'.f^,. 

public  officers,  fees  of,  as,  292. 
subpoena  to,  692,  739.  740. 

in   Master's  office, 
travelling  expenses  of.  1555. 
tin)  rnrr,  to  be  examined,  733, 
warrant  for  arrest  of.  form  of. 
WORDS,    INTERPRETATION    OF. 
"Abide  the  result."  253. 
"  Accountant,"  315. 
"action,"  1,  315. 

"appellant,"  in  C.  C.  appeals.  126. 
"Appellate  Division,"  1. 
"at  least,"  632. 
"  cause,"  1. 
"clear   days,"   632. 
"  costs  In  the  action,"  2.'»8. 

"costs  in  the  cause  to  the  successful  party,"  258. 
"  costs  of  the  reference,"  239. 
"  county."   2. 
"County  Court."  2,  315. 
"county  town,"  2. 
"Court  of  Appeal."  2. 
"defendant."   2. 
"  Divisional  Court."  2. 
"  event,"  259.  262. 
"  execution,'"  316. 
"exigible  under  execution,"  1199. 
"  following  event."  259,  262. 
"full  costs,"   241,  243. 
"goods  and  chattels,"  1294. 
"High  Court,*'  2. 
■  High   Court  Division,"  2. 
"holiday,"   631, 
"Interlocutory  costs."   1332. 
•' Interlocutory  order."  50.  117,  128-9. 
"  .Judge,"  2,  315. 
"judgment,"  2,  315. 
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WOKUS.    INTERPKETATIOiN    OF- V'juttnuvd. 
-Judgment  creditor,"  316. 
"  Judgmi'Qt  debtor,"  315. 
"  Juriadlctlon,"  353. 
'■  Just  or  convenient,"  54,  55. 
'■  niatttT."  1'. 
"  month,"  631. 

"no  order  as  to  costs,"  1M3,  246.  249. 
"  ofBce  copy,"  650. 
"party,"  2. 
"  party  affected,"  680. 

"party  to  a  cause  or  matter,"  In  f.  C.  appeals,  liie. 
"  pending  matter,"  49. 
"  perishable   property,"   874. 
"  petitioner,"  2. 
"plaintiff,"  3. 
"  pleading,"  2. 
"  prolonged  account."   230. 
"proper  officer,"  3. 
"  question  of  account,"  230. 
"  result."  253. 
"  Rules,"  3. 
■■  Sheriff."  :!]«. 

"special  circumstances."  i60,  1421-2. 
"subject  matter  Involved."  162.  1318. 
"Supreme  Court,'    3. 
"  taxable  costs  of  defence,"  ISOft. 
"time  prefloribed,"  :tl6. 
"  true  copy,"  650. 
"within  the  jurisdiction."  353. 
"writ,"  316. 

"  writ  of  execution,"  316. 
"  writ  of  summons."  316. 
WRIT.      See — ExKrciiov— Skqikstbatio.v— Writ 
certlflcate  In  lieu  of  return,  form  of.  ^:^ZS. 
forms  or  (summons).  1451-11. 

(execution),  lo29-l.'i38. 
iif  •rrtioiiiri  aibollsbed.  128:t. 
habfoft  ooi-pus.  service  of,  6.i0. 
niandnmtin  abolished.  I2S;i. 
possession,  1163,  1164. 
prohlhltlon.  abolished,  1283 
se(|u  titration,  1175. 
oriftlnal.  r^ed  not  be  jihowr.,  i'.i.:eps  'lemaiidi'd.  ti'iT. 
renewal  of.  023,  633,  1192-3. 
return  of,  order  for,  how  Issued.  1193-4. 

certificate  In  lieu  of,  form  of,  1538. 
Kf;irrli.   j;rii('rai,   for,  authorized,  2rf2-3. 

fees   payable   on,    2fl3. 
solicitor  to  state  on  demand  whether  issued  by  him.  327, 
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absent  def^'^^'^^'  service  on,  when  authori/ed.  333,  ^44  :!t>H. 
account,  '^**"  f***"-  '"'*'  indorsed,  412. 
action  b  Crown,  with  or  wlthoui.  rt-lator,  318.  319,  :\20. 
action  »  ^  commenced  by,  317. 

title  of.  to  be  stated  in,  317. 
addre^.  of  plaintiff  suing  In  person,  to  be  indorsed.  :!i>tl. 
defendant  to  be  stated  in,  31S. 

omission  of.  "11. 
solicitor  Issuing,  to  be  IndorKed.  32'). 
aent  of  solicitor  Issuing,  address  of.  to  be  lndoi;,'d,  "L'.'.. 
llowance  of  service  of,  out  of  Ontario.  344-3Hh. 
amended,  service  of,  643. 
amen''ment  of,  643. 

after  service,  out  of  Ontario.  t!4;i. 

judiement.  *i4o. 
on  adding  defendants.  559,  fiTO, 
service  after.  572.  573. 
when  wrong  form  served,  321.  322. 
appearance  to.  office  In  which  to  be  entered  lo  he  stated  In 

time  for.  365.  388. 
Attorney-General,  fiat  of.  when  necessary  for  issue  of.  318. 
character  In  which  parties  sue.  or  are  sued,  to  be  slated  in,  3U 
claim  to  be  indorsed  on.  317.  318. 

forms  of,   1463-1*. 
class  action.  In.  319. 
concurrent,  when  lo  be  Issued,  322. 

Issuing  niDir  firn  tunc.  321. 
cortents  of.  317. 

copy  of,  to  be  filed  on  Issuing.  320. 
corporations,  service  on,  340,  341.  342,  343 
See  jH/rn— service, 
costs,  claim  for.  when  to  be  Indorsed,  317. 
date  of.  317. 

Irregularity  In,  317. 
service  of.  to  be  Indorsed,  337,  338. 
rieifiand  on  soUcllor,  •  "lether  issued  by  him 
do^er.  Indorsement  oi  claim  for,  377. 
duration  of.  323. 
expiration  of,  323. 

fiat  of  Atty.-General,  when  necessary,  for  Issue  oi.  31R. 
Arm,  dissolved  before  action,  how  to  be  served  with.  491-2. 

service  of.     See  infra — service, 
foreclosurt  action,  Indorsement  of  claim,  In,  1027. 

See— MoRTGAi^K    Actio:* 
foreign  corporations,  service  on,  350. 
foreigner,  hr-w  to  be  served  ^^lth.  351.  365-367. 
form  of,  31 ;. 

for  service  In  Ontario,  1451. 
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form  Of.  for  service  out  of  Ontario,  1453. 

iiotlcf  of,  for  NtTvlcp  out  of  Ont..  StiR.  14.'. 
Indorsement  of,  317. 

amendment  of.  376.  377. 
uccounl,  claim  for.  412. 
address  of  plaintiff,  or  Bollcllor,  :!:;■., 
for  lervice.  3Jt;. 
when    iifllon    or 
claiw.  ^V> 
claim,  on.  318.  3t>8.  36^. 

See  m/ra— siieclal  Indornt' 
dale  of   service  of   writ,   337.  33S. 
dower.  In  actions  for,  377. 
In  actions  on  behalf  of  n  class,  "lit. 

In   representative  chunictrr 
Injunction  to  be  specifically  clalmt'd  hi 
liquidated  demands,  3H^.  374-ti. 
receiver,  to  be  apeciflcally  clalnuii  by.  :: 
special,  when  authorixed,  369-37r>. 
Infant,  how  served  on,  ??X-339 
information,  In  action  In  the  nature  of,  31K. 
injunction,  claim  for,  to  be  indorsed.  31S. 
irreRular.  in  dale  or  teste,  317. 
Issue  of,  320. 

In  actions  to  repeal  patents.  319,  32iV 
Is  not  a  judicial  act,  320. 
nunc  pro  tunc,  321. 
l8;uied  sumo  day  us  cause  of  action  accrued.  320. 

without  authority.  328. 
liquidated  demands.  Indorsement  of  claims  for.  3ii<(.  374- 
lis  prmlrns,  cerlliicate  of,  200. 
vacating.  201. 
See — Lis  Pknukss. 
lost,  duplicate  of,  may  be  Issued,  322,  323. 
lunatic,  service  of,  on,  340. 
huiiiilamiis.  claim  for,  to  be  indorsed.  31K. 
iiioriRafie  actions,  indorsement  of  claim  In,  1027. 
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names  of  parties  to  be  set  out  In,  317. 
next  friend,  cannot  Issue  In  person,  3:16. 
notice  In  lieu  of,  how  served,  365. 

form  of.    1454-5. 

when  to  be  served,  365. 
notices  to  be  Indorsed  on.  forms  of.  1451. 
Official  Guardian,  when  to  be  servwdon,  for  infants.  33S 
office  from  which  It  may  Issue.  320. 

office  In  wlilch  appearance  to  he  entered  to  be  stated  In, 
offlcerfi  who  may  issue,  320. 
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liurtU's  added  by  aiucudmeiil.  nrrvlrr  on,  ■>'>'.*. 

date  or  lornini-nc'inicnl   of  uctlon  as 
ayiihist,  .'.'.ft.  r.72. 
character  In  which  Ihey  »in'.  or  arc  sihmI.  in  hi'  stated  in. 

317. 
cl;iss  action,  hi,  319. 
namos  o£  all,  lo  hv  hluh.d  In,  :!17. 
See— Pabiik.s. 
|itr.sonaI  Bervlre  of.  tlHl. 
i>lact'  of  Issins  to  bt  noted  in  niarcin.  ":'ii. 
plaintiff,  address  of.  to  be  indorsed.  :'.::.'.,  ".!>': 

solicitor  to  i;lve  on  (ieniand.  "-7. 
ncelver,  claim  Tor.  to  be  Indorsed.  fllK. 
renewal  of,  323. 

after  expiry  of  writ.  321. 
effect  of,  as  to  Statute  of  l.iniitatfons,  3J1. 
enlarKloK  time  for,  324. 
evidence  of.  323. 
rescission  of  order  for,  321. 
when  refnsed,  324. 
repeal  of  patent,  In  action  for,  Jint  of  Attoniey-ricneral  reqnired, 

3  IS. 
replevin  action,  service  of.  In,  869. 
return  of,  by  Sheriff,  rompellinp,  j  193-5, 
sealing  of,  320.  321. 
lervlee  of.  within  Ontario,  321. 

acceptance  of.  by  solicitor.  330 
actions  to  recover  land,  ho\.  effected 

in.  332.  333. 
allldavU  of.  form  of,  322,  337,  147.'. 
appearance,    how    far    a    waiv  r    of 

rlcbt   to  object    to.   38r». 
date  of.  (o  be  indorsed.  337.  33S. 
dispenshif:  with.   33ft.  3:ir,. 
form  of  writ,  for.  321. 
indorsement  of  date  of,  337. 

amendment   of.  "37. 
omission    of.   337. 
not  nccesary  where  solicitor  acepts, 
3311. 
344. 


fants,  33S.  331 
staled  in,  317. 


on  corporations.  340.  341,  342,  343, 
agent  of,  firm.  4f"l.  4f)2.  493. 

notice  remilred.  in  case 
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Colonial  (lovernment.  344. 
defendant,  personally,  331. 

whose  whereabonts  nnknown. 


\»M 


iNUex. 


II 


«HIT  ,)!.•  SI  .M.M1..N.S     ,•„„„„„,„ 

«.r»1cc  o,,  «,.„,„  onurlo.  „„  „„„„„,  „, 

iHTMnul.     «||,.|, 

liaHllit   rciiijiiiiiii    |, 
forelira  coriioratlnri,  In, 

Bovcrnnunt.  .■|||. 
Itiimticfi,  3:1!*.  3)0, 
inanuB.T  of  1iii«i,i,.,k,  ,., 
noili,-    ri.,|iiinv 


in  rcsM 

"IIHT.. 


I.  I'l:, 
r.   hi 


Olllcliil  (iuardlan.  3Dv 
iwrtnerfi.  4»*l-4<i.|, 

»ll**tl  In   tir i ,     ,,| 

per.on.  cirr.vliit  on  iMiHln.s^  i 
ollMT  nam,.  Ihao  l,fs  „„  „    ■ 
Bollcltor.  330. 

ococi.imirr  or,  :i:ii 
time  for,  33:', 
Porsonul.  33). 

how  efTfrt,-!!,  ;!::i 
sUtulory  aiillinrlf.v  n.^  ,o    :;|, 
sobslltutfd.   321.   3.3.1.   331,   3:i,-,,  ^31; 
cosiB  of  niolioij  r.ir,  :::::, 
I'llllvalrnt  to  ii.TKonnl  » 
S.l 
objection  t<i.  li,.w  raUeil. ; 
seitlnn  Hklde,  :i:;.-.  3:ri!, 
when  not  allci«[-ii,  :;:;::  ;:;; 
time  for,  33:'. 
wrong  form,  ;i:'i, 
without  Ontario,  3J4. 

affidavit  for   l,■il^..    to  ,lr,.,l     rr.i, 

of,  346. 
alimony  action,   wliiii  alliiuvd  In 

amenilmeni  of  mil.  aflcr.  3li3. 
appearance  afr-r,  ffferl  of,  348. 

cou'iltlonal,  nia.v  he  ai 
Izeil.  34fl 
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contract,    when   allowed   In   action, 
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not  allowed,  :j.i7. 
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MPVIcc   without  Ontutl...   ronlKlt-r,   hn„    t„   he   wrv^tl,  »51.  36S- 

stTvtn.  of  writ   on.  tt  hen  void, 

me,. 
■iilisMlullonal,   3l!l. 
form  of  writ,  for,  1463. 
Inlundloii.  «lMn  allowid  In  artli.     lor. 

Jiirlsdlclioti  to  anlliorl/o,  311. 
lolive  for,  licresHary.  3lfi. 

atlldavU  to  ohlaln.  ri-nnlBlli'S 
of.  MC>. 
motion  lor  have,  to  .ffcrt.  346. 
m>i.t's»ar.v  part  Irs,  on,  ;:tlo.  3*11. 
notice    In    lieu    of    writ,    when    to    be 

served.  351,  3B,-|,  3f.6.  367. 
order  anthorizlnn,  neceshary.  344. 

provisions  of.  3fi.'. 
foi^m  of.  365. 
.setting  aside.  347,  34S. 
statement  of  claim.  In  lie  served  with. 
365. 
Stntnle  ot  l.lmilallons.  not  affected  by 

rlplit    to  make,  3.'.ii. 
snbslllnllonal.    may    lie    ordered.    343, 
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how  effected,  344. 

lime  for,  323. 

ipiiearanre,  how  fixed,  365. 
tort.  In  action  for,  352-354,  35S,  361,  362. 
trustees,  aKalnst,  351-4,  359-62. 
waiver  of  right  to  object  to,  34<. 
when  allowed,  344,  351. 
refnsed,  351. 
selling  aside.  330,  336, 
.slanlng.  320,  321, 
solicitor,  address  of,  to  be  Indorsed  on,  32.. 

to  state  on   demand   wlietber  Issued  by  blm.  ,.-.. 
<Iieclal  Indorsement,  form  ot,  369-376.  ^_ 

action  to  recover  land,  in,  3,0,  ,..t>. 
amendment,  of,  376,  377. 
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